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being  \Trtually  little  else  than  a  rough  index,  never  in- 
tended to  be  published,  it  has  not  been  thought  necessaiy 
to  include  the  cases  therein,  iii  the  Table  of  Cases.  In 
dealing  with  Equity  Cases  Abridged  no  notes  are  appended 
to  those  cases  which  are  also  reported  elsewhere.  The 
notes  vriW  be  found  in  these  other  reports  to  which 
references  are  given. 

Mr.  Max.  A.  Eoliertson,  Barrister  at  Law,  is  responsible 
for  the  notes  in  the  present  volume. 


68-78gS 


LIST  OF  LORD  CHANCELLORS,  LORD  KEEPERS,  LORDS 
COMMISSIONERS  OF  THE  GREAT  SEAL,  AND  MASTERS 
OF  THE  ROLLS  DURING  THE  PERIOD  COVERED  BY 
THE  PRESENT  VOLUME. 


Lords  Commissioners. 


LORD  CHANCELLORS,  LORD  KEEPERS,  and  LORDS  COMMIS- 
SIONERS OF  THE  GREAT  SEAL. 

Nicholas  PIuath,  ArehliislKjp  of  York,  Lord  Cliancelior. 

Sir  Nicholas  Bacon,  Loril  Keeper. 

Sir  Thomas  Bromley,  Lord  Cliancelior. 

Sir  Christopher  Hatton,  Lord  Chaneellor. 

Sir  John  Plickering,  Lord  Keeper. 

Sir  Thom,\S  EiiERTON,   Lord   Keeper   (1G<).'3),  created  LoRI)  Ellesmere,   L'^d 

Chancellor. 
Sir  Francis  B.vcon,  Lord  Keeper,  afterwards  LoRU   Verulam.  Lord  Chan- 
cellor. 
Lord  Mandeville, 
Duke  of  Richmond, 
Viscount  Pembroke, 
Sir  Julius  Caesar,  M.  R. 

•  John  Williams,  Bishop  of  Lincoln,  Ldtd  Keeper. 
Sir  Thomas  Coventry,  Lord  Keeper. 
Sir  John  Finch,  Lord  Keeper. 
Sir  Edward  Lyttelton,  Lord  Keeper. 
Sir  Richard  Lane,  Lord  Keeper. 
Sir  Edward  Herbert,  Lord  Keeper. 
Sir  Edward  Hyde,  afterwards  Lord  Clarendon, 
Sir  Orlando  BridGiMAN,  Lord  Keeper. 
Earl  of  ShaI'TESbury,  Lord  Chancellor. 

Sir  Heneage  Finch,    afterwards   Lord  Nottingham,    Lord   Chancellor. 
.Sir  Francis  North,  afterwards  Earl  of  Guilford,  Lord  Keeper. 
Sir  George  .Jojkfreys,  Lord  Chancellor. 
Sir  John  Mavnard,   "i 
Anthony  Keck,  -  Loids  Commissioners. 

Serjeant  Rawlinson,  J 
Sir  John  Trevor,  l 

Sir  Willia.m  Rawlinson,  [   Lords  Conunissioners. 
Sir  George  Hutcijins,      ) 

Sir  John  Somer,   Lord  Kec^per,   afterwards   Lord  SuMERS,  Lord   Chancellor. 
Sir  John  Holt,  Chief  Justice  of  the  King's 

Bench, 
Sir   George   Trery,    Ciiief    Justice    of 

C<)iirt  of  (Jommon  Pleas, 
Sir    Edward    Ward,   Chief    Baron    of 

Exchequer, 
Sir  John  Trevor,  Master  of  the  Rolls, 
1700.     Sir  Nathan  Wright,  Lm-d  Keej)er. 
1705.     Lord  Cowper,  Lord  Chancellor. 


l.^.oG. 
I  .J.58. 
1.J79. 
l.-)87. 
1  ')9-2. 
I.j'JG. 

Iiil7. 

1G21. 


li;21. 
IC.-i.j. 

i(;;i9. 

IGIO. 

1 1;  I.-). 

lo5:j. 
I  (i57. 
1(567. 

1 1;72. 

I  (■.73. 
I  (iSi. 
I  (;8.5. 

1G88. 


;90. 


IG!);!. 
I  700. 


Lord  Chancellor. 


till 


the 


Lords  Commissioners. 


viii  LIST  OK  LORIl  CHANCKLI.ORS,  KTC. 

1711      LoKD  Haucoukt,  Lord   Chancellor. 

1714.     E.MJL  CowPKit.   Lord  Chancellor. 

1718.      Lulil)  I'.VKKKI!,    aftcrwiird.s    E.\UL  nl-   .M.VCCLESFIKLD,    Lurd    Chancellor. 

1725.     Sir  .Io.sKi>ii  .Ikkvll,  M.  K.,  ^ 

Sir  Robert  K.wmond,         \  Lords  Commissioners. 

Sir  Jkfi'RKY  (iii.HKUT,  j 

172:).     Loiil)  KiNt!,  Lord  Chancellor. 
\l:i:i.      Loud  Tai.Hot,  Lord  Chancellor. 
17.'5(j.     Loun  IIakdwkki:,  afterwards  Eakl  Hardwcke,  Lord  Chancellor. 


MASTERS  OF  THE  ROLLS. 


1557. 

Sir  William  Cordell. 

1581. 

Sir 

Gilbert  Cicrrard. 

1594. 

Sir 

Tiio.MAS  Ef;i:i!Tox. 

160:?. 

LORP    KINLO.SS. 

1611. 

Sir 

Edward  Piiellu's. 

1614. 

Sir 

Julius  ('aisar. 

1636. 

Sir 

Dl'DLEY    DiUCJKS. 

16;3<). 

Sir 

CiL\RLi>s  Caesar. 

164;5. 

Sir 

•lolIN  ColeI'EI'ER,    afterward 

1660. 

Sir 

Harbottle  (Jrlmstone. 

1685. 

Sir 

John  Churchill. 

1685. 

Sir 

John  Trevor. 

1689. 

Sir 

Henry  Powle. 

1693. 

Sir 

John  Trevor. 

1717. 

Sir 

Joseph  Jekyll. 

1727. 

The  Hon.  Joii.v  Vaunv. 

1711. 

William  Fdktescue. 

.-!  Lord  Colepeper. 


EEPOKTS  or  CAUSES  in  CHANCERY. 
Collected  by  Sir  George  Cary,  out  of  the 
Labours  of  Mr.  AVilliam  Lambert  [1557- 
1602]. 


Payment  after  the  day  upon  bonds  holpen. — If  a  man  be  bound  in  a  penalty  to 
pay  money  at  a  day  and  place,  by  obligation,  and  intending  to  pay  the  same,  is  robbed 
by  the  way  ;  or  hath  intreated  by  word  some  other  respite  at  the  hands  of  the  obligee, 
or  Cometh  short  of  the  place  by  any  misfortune  ;  and  so  failing  of  the  payment,  doth 
nevertheless  provide  and  tender  the  money  in  short  time  after  ;  in  these,  and  many 
such  like  cases,  the  Chancery  will  compel  the  obligee  to  take  his  principal,  with  some 
reasonable  consideration  of  his  damages  (quantum  expediat),  for  if  this  was  not,  men 
would  do  that  by  covenant  which  they  do  now  by  bond. 

Condition  to  undo  estates  in  lands. — The  like  favour  is  extendable  against  them 
that  will  take  advantage  upon  any  strict  condition,  for  undoing  the  estate  of  another 
in  lands,  upon  a  small  or  trifling  default. 

Anonymous. 

Giving  day  to  one,  it  shall  help  the  other. — So  if  two  be  jointly  and  severally  bound 
to  pay  money,  and  the  obligee  will  give  longer  day  (or  other  favour)  to  the  one,  and  then 
will  sue  the  other  for  the  debt,  he  which  is  sued  shall  sue  in  Chancery  (9  E.  4.  41  [1469]). 

[2]  ANOffYMOUS. 

Payment  without  acquittance. — A  man  payeth  debt  upon  a  single  obligation  without 
taking  acquittance,  therefore  this  will  not  discharge  him  at  the  common  law,  but  he 
shall  be  relieved  therein  in  Chancery  [quare  22  E.  4.  6  [1482])  by  the  party's  oath, 

but  not  by  witness. 

Anonymous. 
Lessee's  damages  in  waste,  moderated  by  the  death  of  the  lessor. — If  a  man  fell  trees 
upon  the  lands  of  a  lessee  for  life,  and  the  lessee  recovereth  damages  amounting  to  the 
treble  value  that  he  ought  to  answer  to  his  lessor  in  waste,  and  the  lessor  dieth  before 
any  recovery  in  waste,  now  the  lessee  shall  not  be  suffered  to  take  those  damages  him- 
self, being  so  discharged  of  them,  but  shall  be  restrained  in  Chancery  (Doctor  and 
Student,  33,  34,  and  40). 

[Mews'  Dig.  tit.  Landlord  and  Tenant,  M.  Covenants,  3.  To  repair,  g.  Damages. 
N.  Other  Rights  and  Liabilities  of  Landlord  and  Tenant,  5.  Wrongful  Acts  and 
Nuisances,  h.  Liability  of  Tenant,  i.  To  Landlord.] 

Anonymous. 

The  greater  part  of  the  debt  paid,  and  the  rest  offered,  relieved  in  Chancery. — If 
the  obligee  have  received  the  most  part  of  the  money,  payable  upon  the  obligation 
at  the  peremptory  time  and  place,  and  will  nevertheless  extend  the  whole  forfeiture 
immediately,  refusing  soon  after  the  default  to  accept  of  the  residue  rendered  unto 
him,  the  obligor  may  find  aid  in  Chancery. 

Anonymous. 

Purchaser  of  parcel  of  land  not  subject  to  the  whole  rent-charge. — If  a  man  grant 
a  rent-charge  out  of  all  his  lands,  and  afterwards  selleth  his  lands  by  parcels  to  divers 
C.  I.— 1 
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persons,  and  tlie  grantee  of  the  rent  will  finm  time  to  time  levy  tlie  whole  rent  upon 
one  of  the  purchasers  only,  he  shall  be  eased  in  the  Chancery  by  a  contril)Ution  from 
the  rest  of  the  purchasers  ;  and  the  grantee  shall  be  restrained  by  order  to  charge 
the  same  upon  him  only. 

[Mews'  big.  tit.  Rent-Charge.  3.  Recovery  of  Arrears.] 

AXONYMOIS. 

Suing  in  a  u-rong  county. — A  man  recovered  at  the  common  law  a  debt  in  one 
county,  where  the  obligation  was  made  in  another  county,  against  the  stat.  C  R.  2.  c.  2. 
The  defendant  sued,  and  suggested  in  Chancery,  [3]  that  by  this  means  he  was  put  from 
divers  pleas,  of  which  he  might  have  taken  advantage,  if  tlie  obligation  had  been  sued 
in  the  very  county,  and  he  had  aid  there  ;  for  the  Chancellor  said,  that  he  sued  to  hiilr 
the  truth,  and  against  conscience  also,  which  cannot  be  so  well  found  in  any  placr, 
as  in  the  very  county  where  a  thing  is  done  ('J  E.  -i.  2,  and  9  E.  4,  15  [14C9]).  A  man 
shall  not  be  prejudiced  by  formality  or  mispleading,  &c. 

AXOXV.MOUS. 

Copyholders. — ^Touching  copyliolders,  Mr.  Fitzherbert  in  his  Xalura  Brevium, 
folio  12,  noteth  well,  that  forasmuch  as  he  cannot  have  any  writ  of  false  judgment, 
nor  other  remedy  at  common  law  against  his  lord,  tlierefore  he  shall  have  aid  in  Chan- 
eery  ;  and  therefore  if  the  lord  will  put  out  his  copyliolder  that  payeth  his  customs 
and  services,  or  will  not  admit  him  to  whose  use  a  surrender  is  made,  or  will  not  hold 
his  Court  for  the  benefit  of  his  copyholder,  or  will  e.\act  fines  arbitrary,  where  they  be 
customary  and  certain,  the  copyholder  shall  have  a  subpoena  to  restrain  or  compel 
him  as  the  ease  shall  require  (Dyer,  264  and  124  ;  Fitz.  Subpoena,  21). 

[Mews'  Dig.  tit.  Copyhold,  A.  Manor,  2.  Validity  ofCustoms.] 

AXO.VVMOUS. 

Not  to  examine  any  judgment  given  at  the  common  lair. — First,  this  Court  forbeareth 
directly  to  examine  any  judgment  given  at  the  common  law,  to  which  end  the  statute.'* 
27  E.  3.  c.  12,  39  E.  3."c.  14,  4  H.  4.  c.  23,  and  IG  R.  2.  c.  5  were  made  ;  and  it  .seemeth 
that  the  common  law  used  some  power  to  restrain  such  examinations  of  judgments 
Ijefore  all  these  statutes,  for  13  E.  3  [1339]  upon  a  recovery  had  upon  a  quare  impedir. 
the  defendant  sued  for  help  in  the  Chancery  ;  and  they  sent  a  jirohibition,  and  upon 
that  an  attachment  against  him  (Fitzherbert,  Prohibition,  21).  [4]  The  like  hath  been 
done  upon  suits  in  the  Courts  of  Requests.  But  yet  9  E.  4.  c.  ().">,  one  recovered  debt 
upon  an  obligation  in  one  county,  whereas  the  obligation  was  made  in  another  county, 
and  he  complained  in  Chancery,  because  he  had  lost  some  advantages,  which  he  might 
have  taken  if  the  trial  had  been  in  the  other  county,  which  thing  in  eH'ect  was  madi- 
a  law  by  the  statute  6  R.  2.  c.  (Dyer,  201,  and  301).  And  in  the  case  of  Paramor- 
(.\nn.  .3,  and  13  Eliz.  [l-JGl,  1571]),  a  fine  supposed  to  he  levied  by  an  infant, 
was  examined  in  Chancery,  after  it  had  been  allowed  by  e.\amination  of  the  Justices 
of  the  Common  Pleas  ;  but  whether  the.se  and  such  other  may  seem  rather  to 
examine  the  manner,  then  the  very  matter  and  substance  of  the  thing  adjudged,  it 
is  worthy  of  consideration. 

Sir  John  Wixdham's  Case. 

Attornment. — Sir  \V.  Cordall,  Master  of  the  Rolls,  denied  to  compel  one  to  attorn 
here  that  was  at  liberty  by  the  common  law,  in  the  case  of  Sir  John  Windham. 
[Mews'  Dig.  tit.  Landlord  and  Tenant,  L.  Attornment.] 

Philips  v.  Sandford. 

Attornment  denied  but  in  some  cases.— ChanceWor  Bromely  likewi.se  denied  such 
compulsion  generally,  but  where  the  party  quarrelled  with  the  particular  tenant's 
estate,  or  entereth  into  some  part  of  the  lands  in  demise,  or  hath  covenanted  for  re- 
compense for  non-attornment,  there  he  utterly  denieth  to  inforce  the  attornment 
(Pasche,  21  Eliz.  [1579],  in  case  of  Philips  and  Doctor  Sandford). 

[Mews'  Dig.  tit.  Landlord  and  Tenant,  L.  Attornment.] 
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Anonymous. 

Fines,  recoveries,  <&c. — Such  assurances  as  be  used  for  the  common  repose  of  men's 
estates,  the  Chancery  will  not  draw  in  question  ;  for  a  fine  with  proclamation  ought, 
after  the  five  years,  to  be  a  bar  in  conscience  as  it  is  in  law,  so  shall  it  be  of  a  common 
recovery  for  docking  the  intail  (Doctor  and  Student,  33,  155). 

[Mews'  Dig.  tit.  Fines  and  Recoveries.  1.  General  Principles.] 

AnOXV-MOUS. 

Mulier  and  bastard. — So  likewise  it  seemeth,  that  the  continued  [5]  possession  of 
the  bastard  eigne  shall  prevail  in  conscience  against  the  right  of  the  mulier  puisne. 
Albeit  a  feme  covert  may  be  thought  to  join  with  her  husband  for  fear  in  a  fine  of 
her  lands,  yet  after  the  five  years  it  shall  not  be  recalled,  for  the  general  inconveniences 
that  may  ensue  to  that  highest  assurance  (Doctor  and  Student,  154). 

[Mews'  Dig.  tit.  Fines  and  Eecoveries,  3.  Operation,  e.  Tenant  in  Tail — Disentailing 
Deed,  i.  Generally ;  tit.  Husband  and  Wife,  IV.  Wife's  Property,  B.  Property, 
other  than  Separate,  4.  Real  Estate,  b.  Contracts  and  Specific  Performance.] 

Anonymous. 

Warranty. — And  if  remedy  in  Chancery  should  be  extended  to  a  collateral  warranty, 
the  same  Saint  Germaine  saith  that  then  all  writings  shall  be  examined. 

Duplege's  Case. 

Extent  laws. — If  the  extender  undervalue  the  lands  as  there  is  no  remedy  at  the 
common  law  (15  Hen.  7  [1500]  Duplege's  case),  because  the  debtor  may  help  himself 
by  payment  of  the  debt ;  so  in  conscience  there  ought  to  be  no  relief,  unless  it  were 
done  by  covin.     Idem. 

[Mews'  Dig.  tit.  Fraud  and  Misrepresentation,  IV.  Practice,  2.  Jurisdiction.] 

Anonymous. 

Nudum  pactum — Wager  of  law. — Upon  nudum  pactum    there  ought  to  be  no 
more  help  in  Chancery  than  there  is  at  the  common  law.  neither  against  him  that 
hath  waged  his  law  in  debt,  though  peradventure  falselv.     Idem. 
[Mews'  Dig.  tit.  Contract,  C.  The  Matter  of  Contract.*,  a.  Sufficiency,  ii.  Nuda  pacta.\ 

Anony.mous. 

No  seisin  of  a  rent  seek. — Where  a  man  made  title  to  a  rent  seek  of  which  there 
was  no  seisin,  nor  for  wliich  he  had  any  action  at  the  common  law,  and  prayed  help 
here,  it  was  denied  upon  conference  had  bv  the  Lord  Keeper  with  the  Judges  (Mich. 
15'J6). 

Anonymous. 

Possessio  sororis  in  copyhold. — A  copyholder  dieth,  lea^ang  two  daughters  by 
divers  venters,  both  which  do  enter  and  take  the  profits,  without  doing  fealties,  or 
paying  fine,  and  without  any  admittance  by  the  Court,  and  the  eldest  dietli  without 
issue  :  this  only  possession  sufficeth  to  order  the  copyhold  to  the  collateral  heir  of  the 
eldest,  and  not  for  the  sister  of  the  half  blood  (1-2  Eliz"  [1570-71];  Dyer,  291). 

[Mews'  Dig.  tit.  Copyhold,  E.  Tenure  and  Incidents,  2.  Descent  of  Copyhold.] 

[6]  Anonymous. 

Copi/hold — Possession  of  the  mother  for  the  heir  collateral. — A  copyholder  in  fee 
hath  issue  a  daughter  and  a  son  by  two  venters  ;  the  lord  committeth  the  custody 
of  the  land  and  of  the  son  to  the  mother,  who  taketh  the  profits,  and  the  son  dieth 
before  any  admittance  ;  tliis  copyhold  was  ordered  also  for  the  heir  collateral  against 
the  sister  of  the  half  blood,  because  the  mother's  possession  serveth  for  the  son  (Anno 
12  Eliz.  [1570-71];  Ibid). 

Anonymous. 

Copyhold  devise. — The  lord  devised  a  copyhold  to  C  for  life,  and  after  passed  the 
freehold  of  the  soil  thereof  by  livery  of  seisin  thereof  to  B  for  life,  reserving  a  rent  ; 
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and  then  by  fine  levied,  doth  grant  the  said  land  to  the  said  C  (come  ceo  que  il  ad  de  son 
done,  kc),  and  C  accepted  the  said  rent  of  B,  and  thereupon  it  was  questioned,  whether 
or  no  the  copyhold  of  C  were  gone  in  conscience  (28  H.  8  [15.'iG-37];  Dyer,  30). 

LiTTOx's  Case. 
Copyhold  forfeited  for  cutting  of  trees  during  minority. — A  copyholder  within 
age  is  admitted,  and  the  lord  committeth  the  custody  to  tlie  mother  of  the  infant, 
whose  under  tenant  t-uttetli  down  timber  trees,  which  being  presented,  the  lord  seizetli 
the  land  for  the  forfeiture  (during  still  the  nonage)  and  keepeth  it  till  he  dieth,  and 
it  descendeth  to  the  heir,  wlio  and  his  father  had  kept  it  forty  years,  and  for  that  the 
copyholder  moved  suit  in  the  Chancery  twenty-nine  years  since,  which  was  now  revived, 
and  the  forfeiture  was  taken  during  his  minority,  he  was  restored  to  his  possession 
till  the  lord  should  recover  it  for  the  forfeiture  by  the  common  law,  in  the  case  of  Mr. 
Litton  (Mich.  41  &  42  Eliz,  [1599],  Justice  Clench,  and  the  Ma.sters). 
fiMews'  Dig.  tit.  Copyhold,  F.  Lord  of  Manor  (Rights  of),  7.  Forfeiture ;  tit.  Infant, 
G.  Property,  1.  In  General ;  tit.  Waste  and  Timber,  F.  Copyholds.] 

Thwaites'  Manor,  i.n  re. 

Tenant  rigid  fines  for  alienation  of  the  tenant,  but  not  of  the  lord. — Tenurs  by 
tenant  right  as  it  is  usual  towards  the  borders  of  Scotland,  shall  not  pay  any  uncer-[7]- 
tiiin  fine  or  income  at  the  change  of  the  lord  by  alienation,  but  by  death,  which  is  the 
act  of  God  ;  for  othermse  the  lord  might  weary  the  tenant  by  frequent  alienations  ; 
but  it  may  be  fine  uncertain  upon  the  alienation  of  the  tenant  as  well  upon  death  as 
descent,  for  that  it  is  the  act  of  the  tenant,  and  in  his  power  (Sir  Thomas  Egerton, 
Mich.  1599,  case  Mannor  de  Thwaites  et  les  Justices  accord) ;  the  same  holdeth 
in  copyholders,  for  the  custom  must  be  reasonable. 

[Mews'  Dig.  tit.  Copylu.iil,  F.  Lord  of  Manor  (Rights  of),  6.  Fines.] 

Anony.mous. 

Payment  of  creditors  out  of  a  copyhold  forfeited  by  mortgage. — A  copyholder  in 
fee  surrendereth  to  the  use  of  one,  and  to  his  heirs,  upon  condition  of  redemption, 
writeth  down  his  debts,  and  willeth  part  of  his  copyhold  to  be  sold  for  payment  ot 
his  debts  after  his  death  :  one  of  the  creditors  payeth  the  money  at  tlie  day  to  the 
mortgagee,  who  nevertheless  enroUeth  the  surrender  afterward  ;  this  otlier  creditoi 
complaineth  against  him,  and  the  heir  in  chancery,  and  had  a  decree  that  the  copyhold 
should  be  sold  for  the  payment  of  debts,  and  the  remainder  of  it  (if  any  were)  should 
descend  to  the  heir  (41  Eliz.  [1597-98]).  For  although  the  devise  of  the  copyhold  hv 
void,  yet  to  take  it  from  the  surrenderee  (who  held  it  only  for  money  to  be  paid)  anil 
to  pay  him  and  the  other  creditors  therewith,  hath  good  warrant  in  equity,  and  the 
heir  hath  no  wrong,  for  that  it  was  gone  from  him  by  the  surrender  lawfully. 
[Mews'  Dig.  tit.  Copyhold.  G.  Copyholders  (Rights  of),   1,  b.  Construction.] 

Anonymocs. 

Lease  parol.— Termino  Trinitatis,  40  Eliz.  [1597-98].  the  Lord  Keeper,  Sir  Thomas 
Egerton,  pronounced  openly,  that  he,  for  avoiding  perjuries  and  other  abuses,  would 
not  give  help  to  a  lease  claimed  by  parol  only. 

[Mews'  Dig.  tit.  Landlord  and  Tenant,  D.  Agreements  for  Leases,  4.  Specific 
Performance,  c.  Part  Performance,  i.  Generally.] 

[8]  Cutting  v.  . 

Marriage  portion  recovered  at  common  law,  ami  reversed  in  the  Exchequer,  holpcn 
in  Chancery. — One  Cutting  brought  an  action  upon  assumpsit  for  one  hundred  pound.s 
against  the  executors  of  a  testator  that  promised  the  money  in  marriage  with  liis 
daughter,  and  recovered  at  the  common  law ;  which  judgment  was  reversed  in  tin- 
Exchequer  Chamber,  but  Cutting  sought  help  in  Chancery,  where  it  was  proved  that 
the  executors  had  assets  for  funerals,  debts,  and  legacies,  with  a  good  overplus  tn 
satisfy  the  complainant ;  and  therefore  after  hearing  and  report  thereof  by  Dr.  Stan- 
hope and    Mr.    Lambert,    it  was    decreed  for    the    complainant ;  but  the  executor 
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exhibited  his  bill  for  remedy ;  upon  which  Justice  Owen  thought  he  was  not  to  be 
heard  till  he  had  satisfied  the  decree  ;  and  then  also  but  only  upon  new  matter  ;  not 
thus  resting,  the  executor  exhibits  a  second  bill,  which  was  referred  to  Master  Lambert, 
but  he  excused  liimself,  that  he  was  not  to  judge  in  his  own  cause,  and  recommended 
it  to  the  censure  of  the  Lord  Keeper,  who  ordered  the  executor  to  perform  the  first 
decree  (Mich.  40  Eliz.  [1598]). 

Anonymous. 

Perpetuities.  Lease  for  one  thousand  years. — Trinity,  41  Eliz.  [1599],  the  Lord 
Egerton  pronounced  openly,  that  he  would  give  none  aid  in  Chancery  for  the  mainten- 
ance of  any  perpetuities,  nor  of  any  lease  for  hundreds  or  thousands  of  years,  made 
of  lands  holden  in  capite  ;  because  the  latter  be  grounded  upon  fraud,  and  the  former 
be  fights  against  God. 

[Mews'  Dig.  tit.  Perpetuity,  1.  The  Rule  against,  a.  Generally.] 

Anonymous. 

Statute  lands  bought  v:ith  money  lent,  priority  sans  covin. — A  was  bound  in  a 
statute  to  B,  and  one  C  lendeth  one  hundred  pounds  to  A  with  which  A  bouglit  lands, 
and  assured  the  same  to  C  for  his  hundred  pounds.  A  faileth  in  payment.  B  ex- 
[9]-tended  that  land.  C  was  denied  help  in  Chancery,  although  the  land  was  bought 
with  his  money  ;  for  B  hath  priority  of  right  in  law  without  covin  (Crompton,  63  a). 
[Mews'  Dig.  tit.  Crown,  F.  Extent,  Execution  by,  2.  Extent  in  Chief,  a.  What 

may  be  taken  under.] 

^i  Anonymous. 
Bailment  sans  consideration  countermanded. — A  delivereth  twenty  pounds  to  B 
to  the  use  of  C,  a  woman,  to  be  delivered  her  the  day  of  her  marriage.     Before  her 
marriage,  A  countermandeth  it,  and  calleth  home  the  money.     C  shall  not  be  aided 
in  Chancery,  because  there  is  no  consideration  why  she  should  have  it  (Dyer,  49). 
[Mews'  Dig.  tit.  Contract,  C.  The  Matter  of  Contracts,  1.  Consideration, 
a.  Sufficiency,  ii.  Nuda  pacta.^ 

Anonymous. 
Void  limitation  de  lease,  in  vol.  Cook,  lib.  8.  95. — A  termor  devised  his  term  and 
whole  lease  to  B.     Pro\-iso,  that  if  B  die.  living  C,  then  the  term  shall  wholly  remain 
to  C.     B  selleth  the  term,  and  dieth,  living  C,  and,  by  the  opinion  of  the  Justices,  C 
shall  have  no  remedy  (Dyer,  74). 
[Mews'  Dig.  tit.  Landlord  and  Tenant,  M.  Covenants,  5.  Not  to  assign  or  under- 
let, c.  Breach  of.] 

Anonymous. 
Ravishment  de  garde. — The  Vice-Countess  Montague  claimed  the  wardship  of  the 
body  of  the  heir  of  a  tenant  of  her's,  which  was  esloined  from  her ;  she  suspecting 
some  of  the  heir's  friends,  exhibited  her  bill  in  Chancery  ;  and  it  seemed  they  should 
not  answer  to  charge  themselves  criminally  ;  especially  in  this  case,  where  so  great 
a  punishment  as  abjuration  may  follow,  &c. 

Cromer  v.  Peniston. 
Survivor  in  joint-tenancy  de  lease. — Cromer  and  Peniston  married  two  sisters 
jointly  possessed  of  a  lease  for  years  ;  the  wife  of  Cromer  died  ;  Peniston  claimed  the 
whole  by  survivor ;  Cromer  exhibited  a  bill,  suggesting  that  Peniston  had  in  her 
lifetime  severed  the  jointure  by  some  act  secretly  :  The  Lord  Keeper  over-ruled, 
that  the  defendant  should  not  answer  (Mich.  39  and  40  Eliz.  [1597]). 

[10]  Anonymous. 
Feoffees  to  use. — As  concerning  confidence  secretly  knit  to  estates,  it  hath  manifold 
considerations ;  first,  if  my  feoffee,  upon  confidence,  do  infeofi  another  bona  fide 
that  knoweth  not  of  the  confidence,  I  am  without  remedy  (Fitzherbert,  Subp.  19). 
But  if  the  second  feoffee  have  notice  of  the  use,  he  shall  be  compelled  here  to  perform 
it  (5  Edw.  4.  7  [1465-66]). 
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ANoxvMors. 

If  my  feoffee  die.  I  have  'no  reined i/  against  his  heir. — The  feoffee  shall  do  acts  for 
the  feoffor  s  good. — So  if  my  feotYee  die,  and  the  land  descend  to  his  heir,  J  liave  no 
remedy  against  him  (8  Edw.  4.  C  [UOS-G'J]).  All  the  Justices  :— And  this  confidence 
extendeth  not  only  to  the  taking;  of  the  profits,  but  also  that  the  feoffees  shall  do  acts 
for  the  good  of  the  feoffor  ;  and  if  the  feoffor  require  him  to  make  an  estate  to  any 
other,  he  ought  to  do  it ;  but  thereof  he  ought  to  have  request  in  writing,  for  he  is 
not  to  do  it  upon  a  bare  message,  or  upon  desire  by  word  only  (.'iT  lien.  G.  35,  3G 
[1458-59]).  And  if  tlie  feoffor  will  have  him  make  an  estate  to  I  for  life,  the  remainder 
in  fee  to  B.  though  I  will  take  estate,  yet  H  shall  compel  him  to  make  estate  to  him 
in  the  life  of  I  (Ibid.  'M\  Finch).  So  if  the  feoffee  be  disseised,  the  feoffor  shall  compel 
him  to  sue  an  assize  (2  Edw.  4.  7  [14G2-'"";{]). 

Anonymous. 

They  may  grant  offices,  but  not  annuities. — Fees  to  counsel. — Nevertlieless  those 
feoffees  might  grant  necessary  offices,  as  stewardships,  bailiwicks,  &c.,  though  they 
may  not  grant  annuities  to  learned  men  to  defend  the  land  (8  Hen,  7.  12  [14'J2-93]). 
They  may  also,  as  it  seemeth,  give  fees  to  counsel,  and  shall  have  allowance  thereof, 
so  far  as  they  are  from  being  maintainors. 

AXOSYMOIS. 

Money  given  to  buy  landx. — If  I  give  money  to  one  to  purchase  lands  therewith 
to  him  and  his  heirs,  and  to  ])ermit  me  to  take  the  profits  thereof  during  my  life,  [11] 
and  he  withholdeth  the  profits,  he  shall  be  compelled  by  subpoena  (Crompton,  fol.  48  b). 

Anonymous. 

TJie  feoffee  shall  retain  the  land  to  his  oicn  use,  suratlainder  de  felony. — If  {cestui 
que  use)  be  attainted  of  felony,  the  lord  shall  not  be  aided  by  subpoena  to  have  his 
escheat;  and  if  the  heir  be  barred  by  the  corruption  of  his  blood,  then  the  feoffee, 
as  it  seemeth.  shall  retain  the  land  to  his  own  use  (5  Edw.  4.  7  [14G5-66]).     Feoff-      1 
ments  of  use,  Brooke,  34.  I 

[Mews'  Dig.  tit.  Criminal  Law,  B.  Offences  Generally,  I.  Felony,  1,  Rights  of  the 

Crown.] 


Anony.mous. 

Intent  specified  in  a  feoffment  to  use. — When  the  use  is  to  the  feoffee  and  his  heirs, 
without  any  other  intent,  there  (cestui  que  use)  may  declare  his  will  thereof,  and  may 
vary  at  his  pleasure  ;  but  if  it  be  to  any  intent  certain,  as  to  take  back  an  estate  tail, 
or  with  remainders  to  others,  then  he  cannot  change  it  for  the  interest  that  is  in  others 
(5  Edw.  4.  8,  a[14G.j-GG]). 

Anonymous. 

Uses  of  gavelkind  at  the  common  law  (2G  Hen.  8  [1530-31] ;  Dyer,  6). — Whether  the 
use  of  gavelkind  lands  should  ensue  the  nature  of  the  land,  and  so  of  Borough  English, 
or  shall  be  at  the  common  law,  because  the  custom  do  extend  to  lands,  and  not  to  uses 
or  rents,  as  is  said  against  Fitzherbert. 

Anonymous. 

Cestui  que  use,  de  tearme  de  ans. — Although  (cestui  que  use)  of  a  term  for  years 
be  not  -within  the  statute  of  Uses,  rather  therefore  he  shall  have  remedy  in  Chancery 
(Crompton,  G4). 

Anonymous. 

Jurament.  dclalum  ex  par/«.— Where  the  complainant  will  rest  upon  the  oath  of 
the  defendant,  and  be  contented  to  be  judged  thereby,  there  the  oath  of  bewraying 
is  hardly  granted. 

Anonymous. 

£quitas  sequitur  legem. — Conscience  never  resisteth  the  law,  nor  addeth  to  it, 
but  only  where  the  law  is  directly  in  itself  against  the  law  of  God,  or  the  law  of  Reason ; 
for  in'other  things,  Equita.i  sequitur  legem  (Saint  Germaine,  foL  85.  155). 


I 

I 


I 
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[12]  Anonymous. 

Things  left  to  the  conscierux  of  the  party. — Sometimes  equity  helpeth  a  man  to 
that  for  tlie  which  there  is  no  law  of  man  provided  (folio  85,  ibid.).  Sometimes  equity 
follows  the  meaning  of  the  parties  in  their  contract  (80,  ibid.),  where  a  common  incon- 
venience will  follow,  if  the  common  law  be  broken,  there  tlie  Chancery  shall  not  help, 
(155).  For  albeit  the  party  cannot  with  a  good  conscience  take  the  advantage  of  sundry 
things  to  which  he  comes,  yet  the  Court  of  Conscience  is  not  thereby  bound  to  help 
the  other,  but  must  leave  some  things  to  the  conscience  of  the  party  himself. 

[Mews'  Dig.  tit.  Maxims.] 

OusLowE  V.  OusLowE;  NoRRis  V.  Lester;  Cutting  v.  Huckford. 

Help  in  Chancery  against  executors. — It  is  reported,  8  Edw.  4.  6  [14G8-G9],  and  22 
Edw.  4.  C  [1482-83],  Year  Book,  that  the  Lord  Chancellor  and  Judges  were  of  opinion, 
that  a  subpoena  lieth  not  against  the  heir  of  a  feoffee  in  trust ;  but  our  time  aff'ordeth 
that  help  against  executors  very  commonly,  as  between  Ouslowe  v.  Ouslowe,  Lortl 
Norris  v.  Lester,  Cutting  r.  Huckford.  &:c.). 

Anonymous. 

Surety. — At  the  common  law,  if  a*  man  were  surety  for  another's  debt,  he  was 
chargeable  if  the  debtor  failed  in  payment  ;  but  Magna  Charta,  c.  8,  ordereth  that 
the  pledge  shall  not  be  distrained,  if  the  principal  debtor  be  sufficient  to  pay  ;  this 
grew  troublesome  to  the  creditor,  and  therefore  it  fell  in  use  that  the  pledge  should 
be  bound  a.s  principal,  and  so  by  common  law  he  is  chargeable,  notwithstanding  the 
sufficiencj'  of  the  principal  ;  nevertheless  it  is  now  usual  in  Chancery  to  help  this 
surety  again.st  whatsoever  default  of  the  principal,  if  so  be  he  will  offer  the  princij)al 
debt  and  damages  :  but  in  my  opinion  he  ought  to  find  here  [13]  no  other  relief  than  the 
principal  debtor  should  find,  because  he  is  not  only  a  principal  by  his  own  bond,  but 
also  was  the  cause  for  which  the  money  was  lent,  seeing  that  without  him  the  principal 
had  not  been  credited.  And  experience  bewrayeth,  that  this  favour  to  sureties  breedeth 
contempt  of  bonds  :  Nihil  est  autem.  (saith  Cicero)  quod  vehementius  remp.  continet  quam 
fides,  quce  nulla  esse  polerit  si  non  erit  necessaria  solutio  rerum  creditarum,  fraud- 
andi  vera  spe  sublata.  sulrendi  necessitas  consequitur. 

But   the   case   of  the    purchaser   {bona   fide)    of   land    subject   to    a   statute   or 

recognizance,  is  better  than  of  such  a  surety  ;  and  so  is  the  case  also  of  the  heir  of 

the  recognizor  or  obligor  ;  for  though  the  land  be  charged  in  their  hand  with  the  debt, 

yet  equity  ought  to  relieve  them  touching  any  penalty,  unless  they  be  found  in  Mora,  ttc. 

[Mews'  Dig.  tit.  Principal  and  Surety,  A.  Nature  of  Contract,  8.  Extent  of  Liability.] 

Greene  and  Cotterell's  C.-^se  ;  Woodford  v.  Multon. 
Fraud  upon  fraud. — If  a  debtor  will. collude  with  some  of  his  friends  in  fraud  of 
his  creditors,  and  the  friend  break  trust  with  him,  this  Court  will  not  punish  the  breach  ; 
yet  Greene  and  Cotterell's  case  to  the  contrary  (fraus  non  est  fallere  fallentem).  But 
two  doctors  and  I  took  order  in  such  a  case  between  Woodford  and  Multon,  Mich.  42 
&  43  Eliz.  [1601]  by  our  report,  that  the  goods  so  conveyed  in  fraud  should  be 
transferred  to  the  benefit  of  the  creditors. 

[Mews'  Dig.  tit.   Fraud  and  Misrepresentation,  IV.  Practice,   7.  Relief,  Mode, 
and  Terms  of ;  tit.  Maxims.] 

[14]  Anonymous. 

Feoffee  punishable  for  making  estate  at  the  wife's  request  during  the  coverture. — 
A  man  was  enfeoffed  to  the  use  of  a  woman  sole,  which  takcth  an  husband  ;  they  both 
for  money  sell  to  B.  the  land,  which  payeth  it  to  the  wife  ;  and  she  and  her  husbantl 
do  pray  the  feoffee  to  make  estate  to  B.  Afterwards  her  husband  dieth  ;  now  by  the 
Chancellor  and  all  the  Justices,  she  shall  have  aid  against  the  fii-st  feoffee  by  subpoena, 
to  satisfy  her  for  the  land  ;  and  if  the  second  feoffee  were  conusant,  a  subpoena  shall 
be  again.st  him  for  the  land  ;  for  all  that  the  wife  did  during  the  coverture  (as  they 
said)  shall  betaken  to  be  done  for  fear  of  the  husband  (7  Edw.  4.  14  [1467-G8]  ; 
Subpoena,  Fitzherbert,  (J). 
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Anonymous. 
No  relief  against  his  oim  deed.— It  A  sell  land  to  B  for  twenty  pounds,  with  con- 
fidence, that  it  sliall  be  to  the  use  of  A,  yet  A  shall  have  no  remedy  liere,  because  tlir 
bargain  hath  a  consideration  in  itself  (Dyer,  1C9,  per  Harper) ;  and  such  a  considera- 
tion in  an  indenture  of  bargain  and  sale  seemeth  not  to  be  examinable,  except  fraud  be 
objected,  because  it  is  an  estoppel. 

.\nonymous. 

Release  of  joint  feoffee.— Lands  be  mortgaged  to  A  and  B,  where  A  only  payeth 
the  money,  and  the  intention  was  that  B  should  take  nothing  ;  now  B  shall  be  com- 
pelled to  release  to  A  {27  Eliz.  [1584-85]). 

Anonymous. 
Subpoena  against  one  appointed  by  uill  to  sell. — A  willeth  that  B  shall  .''ell  his  land 
to  C ;  now  C  shall  have  a  subpoena  against  B  to  compel  him  to  sell  the  testators  land 
unto  him  (15  Hen.  7.  1  2  [1499-1500]). 

[Mews"  Dig.  tit.  Will,   IX.  Construction,  L  8.  Options  and  Eights  of  Choice  or 

Pre-emption.] 

Anonymous. 

To  discharge  himself  of  a  bond  is  permitted  in  equity. — Pyers  was  bound  in  a  statute 
to  Hawes  and  Joan,  for  the  behoof  of  Joan,  and  Hawes  released  to  Pyers,  whereupon 
she  brought  a  subpoena  against  them  both  ;  but  Pyers  was  discharged,  although  he 
knew  the  confidence,  bec^ause  it  is  permitted,  in  such  a  case,  a  man  should  help  himself  to 
be  charged  of  his  bond  ;  and  the  subpoena  stood  against  Hawes,  because  he  had  deceived 
Joan  (11  Edw.  4.  8  [1471-72]  a.  tamen  quaere) ;  for  it  is  no  conscience  to  be  a  partaker 
in  fraud  ;  therefore  if  my  feotfee  in  use  had  made  a  feofl'ment  unto  one  that  knew  of 
the  use,  the  subpa»na  did  lie  against  [15]  them  both  (5  Edw.  4.  7  [14G5-GG]).  And 
the  case  precedent  liked  not  the  reporter. 

Anonymous. 

Forced  to  sue  an  oldigation. — If  an  obligation  be  made  to  B  to  the  use  of  C,  now  B 
sliall  be  compelled  here  to  sue  upon  that  obligation  (2  Edw.  4.  2  [14G2-63]). 

Anonymous. 

Executor  shall  not  release  a  bond  irilhout  his  co-partner. — If  one  executor  will 
release  a  debt  without  the  consent  of  his  co-prrtner,  whereby  the  will  cannot  be  per- 
formed, the  releasor  and  the  releasee  shall  be  ordered  therefore  in  Chancery  (4  Hen. 
7.  4  [1488-89]).     By  the  Chancellor,  against  the  opinion  of  Fineux. 

Anonymous. 

Executor  shall  not  ansiver  without  his  co-partners.— li  a  subpana  be  brought 
against  three  executors,  and  one  of  them  appeareth,  he  shall  not  be  compelled  to 
answer,  till  thev  be  driven  to  appear  also,  for  thej'  are  but  one  (8  Edw.  4.  5 
[1 468-G9]).     By'  the  Chancellor. 

Anonymous. 

Co-partners  to  join  in  plea  or  presentment. — So  if  two  co-partners  or  joint-tenants, 
join  in  a  quare  impedit,  and  the  one  will  plead  covinou.sly,  he  shall  be  compelled  here 
to  join  with  the  other  in  plea  or  presentment. 

Anony'mous. 

One  deed  by  which  two  claim  severally. — And  so  if  lands  be  severally  given  by  one 
deed  to  two  men  ;  he  which  hath  the  deed  shall  be  compelled  here  to  shew  it  for  defence 
of  the  other's  title  (9  Edw.  4.  41  [14G9-70]). 

[Mews'  Dis.  tit.  Discovery,  A.  Documents,  B.  Production,  1.  Possession  or 
Power,  a.  Joint  Possession.] 

Anonymous. 

Where  remedy  at  common  law,  no  help  here. — A  made  a  deed  of  feoffment  to  his  own 
use  to  B,  but  gave  no  livery  of  seisin.  A  dieth  ;  C  his  heir  bringeth  a  subpoena  against 
B  ;  but  by  Morton,  Master  of  the  Rolls,  C  was  denied  help  here,  because  B  had  nothing 
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in  the  land  ;  and  if  he  abate,  there  is  remedy  at  the  common  law  against  him  (18  Edw. 
■i.  1:5  [U78-7'J]). 

Anonymous. 

Goods  of  felons  granted,  Khlch  are  difficult  to  prove. — Where  certainty  wanteth, 
the  common  law  faileth,  but  yet  help  is  to  be  found  in  Chancery  for  it ;  for  if  the  Queen 
grant  to  me  the  goods  of  A  that  is  attainted  of  felony,  and  I  know  not  [16]  tlie  certainty 
(if  them,  yet  shall  F  compel  any  man  to  whose  possession  any  of  them  be  come  to  make 
inventory  of  tliem  here  (30  Hen.  6.  26  [1457-58]) ;  Cur.). 

f.Mews'  Dig.  tit.  Criminal  Law,  B.  Offences  Generally,  I.   Felony,  1,  Eights 

of  the  Crown.] 

Anonymous. 

Bringing  evidence  into  Court. — It  is  most  usual  in  Chancery  to  demand  evidence 
coucoriiing  the  complainant's  lands,  to  which  he  maketh  title,  which  are  n'^t  in  chests, 
bags,  or  boxes,  and  whereof  ho  knoweth  not  the  date,  &c. 

Anonymous. 

Justifying  detaining  of  evidences. — And  in  that  case  the  defendant  made  title  to 
the  lands,  and  justified  the  detaining  of  the  evidences,  for  maintenance  of  his  right, 
whereupon  it  was  ordered,  that  the  complainant  should  bring  an  action  for  the  land 
at  the  common  law,  to  which  the  defendant  should  plead  in  chief ;  and  that  he  for 
whom  the  verdict  should  pass,  should  also  have  his  possession  stalled  here  (28  Eliz. 
(1585-86]). 

Anonymous. 

Tenants  of  the  land  uncertain. — If  a  man  have  cause  to  demand  land  by  action, 
and  knoweth  not  the  tenant  of  the  land,  by  reason  of  the  making  of  secret  estates,  it 
hath  been  lately  used  to  draw  them  in  by  oath,  to  confess  the  tenant ;  but  it  is  now 
doubted. 

Capell  v.  Mym. 

Tenants  in  common  to  know  the  certainty. — A  tenant  in  common  of  a  manor,  for 
long  time  occupied  wholly  by  the  other  tenant  in  common,  which  knoweth  not  the 
quantity  of  the  manor,  by  reason  the  other  hath  also  sold  lands  intermingled,  had  the 
sight  of  the  Court  rolls  and  writings  of  his  companion,  concerning  only  the  quantity 
of  the  manor,  but  not  concerning  the  sold  lands,  nor  liis  title  to  the  manor,  and  the 
other  was  ordered  also  to  shew  the  like  on  his  part  (Capell  and  Mym,  1599). 

Anonymous. 
Supply  of  true  meaning  in  feoffments.— The  Chancery  also  giveth  help  for  perfect- 
ing of  things  well  meant,  and  upon  good  considera-[17]-tion.     As  if  in  a  feoffment  of 
lands  for  money  the  word  "  heirs  "  be  omitted  in  the  deed.  Audeley,  Chancellor  (9  H.  8 
[1517-18]),  said  that  he  would  supply  it. 

Anonymous. 

To  bring  in  an  obligation  to  be  cancelled.— \  man  bought  debts  due  upon  obliga- 
tions, and  gave  his  own  obKgation  for  the  money  to  be  paid  for  them  ;  and  because  he 
had  not  (quo'l  pro  quo)  but  only  things  in  action,  and  the  seller  would  not  use  action 
upon  them  for  the  benefit  of  the  vendee  ;  It  was  ordered  here  by  the  assent  of  the 
Judges  thereto  called,  that  the  vendor  should  bring  in  the  obhgation  to  be  cancelled 
(37  H.  6.  U  [1458-59]). 

Anonyjious. 

Money  paid  upon  obligation  single,  or  single  statute,  not  compelled  here  to  cancel  it. — 
But  if  a  man  pay  money  upon  an  obligation  or  a  statute  that  is  single,  the  obligee, 
or  conusee  shall  not  be  called  liither  to  cancel  it,  though  the  other  had  no  acquittance 
upon  the  payment  made,  22  Edw.  4,  b.  [1482-83]  les  Justices,  and  Doctor  and  Student, 
23,  who  said,  that  a  man  shall  have  no  aid  here  to  supply  his  folly  :  As  if  he  pay  a  debt 
upon  a  single  obligation  or  statute  without  taking  acquittance.  But  Robert  Stillington 
{Episcopus  Bathoum)  said,  that  deus  est  procurator  futurus.  I  think  if  money  be  paid 
upon  a  redemption  of  a  mortgage  by  indenture  without  taking  an  acquittance,  the 
mortgagee  shall  bring  in  the  indenture  to  be  cancelled  here. 
C.  I.— 1* 
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Anonymous. 
Lands  sold  in  tico  coiinliff.  ami  lireri/  made  onbj  in  one. —Ho  if  a  man  sell  lands  in 
two  counties  for  money,  and  niaketh  livery  in  the  one  only,  lie  shall  he  compelled  in 
conscience  to  perfect  the  assurance  hy  another  livery  (Doctor  and  Student,  37),  for 
the  contract  faileth  in  a  circumstance  or  ceremony. 

Anonymous. 

Lessor  lo  have  the  iroods.  leaving  sufficient  hoots. — \  lease  is  made  of  a  hou.se  and 
woods,  wherein  it  is  covenanted,  that  the  lessee  shall  have  [18]  houseboot  and  firehoot. 
By  this  it  is  ini[)lie(l  and  meant  that  he  shall  not  have  any  of  the  woods  to  any  other 
purpose,  but  that  they  belong  to  the  lessor ;  and  it  is  usual  to  help  him  in  the  Chancery, 
to  tiiem  leaving  sufficient  for  these  boots. 

Anonymous. 
Messuage  cum  pertin.  carries  the  land  used  nith  it. — A  messuage  was  demised 
(cum  perlinentiis)  only  but  for  that  sundry  lands  liad  been  occupied  therewith  for  the 
same  rent,  and  hy  the  same  words  :  the  Lord  riiaiicellor  Bromley,  by  advice  of  the 
Judges,  ordered  those  lands  should  now  pass  also  ;  yet  in  law  they  do  not  pass,  as  some 
Justices  hold. 

Anonymous. 

Manor  demised,  except  Ihe  Court  Baron. — The  Lord  North  demised  a  manor  (ex- 
cepting the  Court  Baron)  and  perquisites,  &c.,  the  exception  was  found  void  in  law  : 
and  the  tenant  Lady  Dacres  would  not  make  suit  to  the  Court  kept  by  the  Lord  North. 
But  the  Lord  Keejier  Puckering,  assisted  with  some  Judges,  decreed  her  to  make  suit, 
for  that  it  was  plainly  so  intended. 

[Mews'  Dig.  tit.  Copyhold,  B.  Courts.] 

Anony.mous. 
Fraud  or  covin  in  goods. — .\  man  made  a  gift  of  his  goods  of  intent  to  defraud  his 
creditors,  and  yet  continued  the  po.ssession  of  them,  and  took  .sanctuary  and  died  there  ; 
now  his  executors  having  the  goods  were  charged  towards  the  crechtors  (l(i  Edw.  4.  y 
1 1470-77]). 

[Mews'  Dig.  tit.   Fraud  and  Misrepresentation,  IL  I'^raudulent  Conveyances  ; 
A.  As  against  Creditors,  3.  Consideration,  (t.  General  Principles.] 

Anonymous, 

Grand  lease  forfeited  by  covin. — So  if  a  lessee  for  years  demiseth  parcel  of  the  term 
to  another,  and  covinously  forfeiteth  Ids  whole  lease  for  any  condition  broken,  and 
taketh  the  land  hack  in  lease  again,  liis  lessee  shall  find  help  in  Chancery  (Crompton, 
04,  05).  And  Stillington,  the  Chancellor  (8  E.  4.  4  [1408-09]),  was  of  opinirm  that,  pro 
Icesione  fidei  or  breach  of  promise,  a  man  was  at  liberty  to  sue  either  in  the  spiritual 
court  {Canonica  injuria!)  or  else  in  [19]  the  Chancery,  for  the  damage  accrued  by  the 
breach. 

[Mews'  Dig.  tit.  Landlord  and  Tenant,  M.  Covenants.  5.  Not  to  assign  or 

underlet,  c.  Breach  of.] 

Anonymous. 

Conusee. — A  man  had  lands  of  ancient  demesne  in  extent  for  debt,  and  they  were 
recovered  from  him  by  the  sufferance  of  the  voucliee,  whereby  he  was  ousted  ;  in  this 
case  he  shall  be  holpen  here.  .Morton,  Chancellor  ;  per  Assent.  Bryan,  and  Plussev, 
Justices  (7  11.  7.  11  [1491-92]). 

Anonymous. 

To  avoid  future  perjury — Payment  for  the  principal  by  the  surety. — If  one  that  is 
bound  with  another  for  the  debt  of  the  other  payeth  it  at  the  day  for  fear  of  arrest  ; 
now  if  he  sue  his  counter-bond  which  he  hath  to  save  him  harmless  (non  est  dnmni- 
ficatus)  is  a  good  plea  at  the  common  law  against  it ;  but  yet  the  Chancery  will  give 
order  for  his  repayment.  (Mich.  31.  32  Eliz.  [1.589]).  And  whereas  such  a  .surety  paid 
the  debt,  and  sued  the  principal  upon  his  obligation  to  sa\-e  him  luiiinless  ;  the  prin- 
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cipal  brought  a  subpcena,  and  alleging  that  he  having  delivered  goods  into  the  hand 
of  the  surety  to  save  him  harmless,  prayed  an  injunction  to  stay  his  suit ;  but  because 
the  surety  made  another  title  to  the  goods,  the  Court  would  not  stay  the  suit  for  him 
(10  E.  4.  9  [U7G-77]). 

[Mews'  Dig.  tit.  Principal  and  Surety,  C.  Rights  of  Surety,  2.  Recoupment.] 

D1XIE.S  r.  Hilary. 

Deeds  brought  into  the  Court. — Where  deeds  and  muniments  do  concern  as  well  the 
defence  of  the  tenant  for  life,  his  title  who  also  possesseth  the  deeds,  as  the  right  of  another 
in  reversion  or  remainder,  it  is  usual  to  have  them  brought  into  this  Court  for  the  avoid- 
ing all  perils,  and  the  indifferent  custody  of  them  (Dixies  and  Hilary,  40  Eliz.[  1507-98]). 
[Mews'  Dig.  tit.  Mortgage,  K.  Payment  off.  Reconveyance  and  Deeds,  3.  Deeds, 
a.  Right  to;  tit.  Practice,  A.  In  the  High  Court  of  Justice,  X.  Intermediate 
proceedings,  g.  Custody,  Preservation,  Sale  and  Inspection  of  Property.] 

Anonymous. 
Waste  holpen  in  Chancery. — A  lease  is  made  for  life,  the  remainder  for  life,   the 
remainder  over  in  fee  ;  first  lessee  maketh  waste  ;  and  because  he  in  the  fee  hath  no 
remedy  by  the  common  law,  and  [20]  waste  is  a  wrong  prohibited,  he  shall  be  holpen 
in  Chancery  (Crompton,  48.  tj). 

Anonymous. 

Mulier  and  bastard  join  in  suing  their  livery. — And  not  every  bar  or  estoppel  in 
law  ought  also  to  bind  in  Chancery  :  For  if  a  legitimate  daughter,  and  her  sister  a 
bastard,  do  join  in  suing  of  their  livery,  this  ought  not  to  bar  in  conscience,  howsoever 
it  may  estop  in  law  (Doctor  and  Student,  34). 

Anonymous. 

Action  of  the  case  seeketh  damages,  svhpcena  rem  ipsam. — It  is  usual  in  a  bill  of 
Chancery  to  object,  that  the  case  hath  proper  help  at  the  common  law,  and  (21  H.  7. 
41  [1505-Gl)  where  one  assumed  for  ten  pounds  to  lands  to  another,  it  was  said  he 
might  have  action  upon  his  case  ;  and  not  to  sue  in  Chancery  to  compel  him  to  make 
the  estate  :  but  these  helps  be  divers,  and  not  the  same  ;  for  by  the  one  he  seeketh 
the  land  ;  and  by  the  other  he  demandeth  damages  only.  And  therefore  I  see  not, 
but  that  the  petition  in  Parliament  might  have  prevailed,  if  it  had  stood  upon  that 
point  only  ;  and  at  this  day,  it  is  taken  for  a  good  cause  of  dismission  in  most  causes, 
to  say  that  he  hath  remedy  at  the  common  law  :  and  where  an  action  upon  the  case 
for  a  nusans  and  damages  only  are  to  be  recovered,  the  party  may  have  help  here  to 
remove  or  restore  the  thing  itself,  quod  est  idem. 

Anonymous. 

Fines  fraudulent. — A  leased  lands  for  twenty-one  years,  and  let  other  lands  at  will  to 
B  that  had  lands  in  the  same  town,  who  make.s  a  lease  for  life  to  C  of  his  own  lands  and 
of  A's,  and  then  by  fine  all  is  conveyed  to  B,  he  pays  the  rent  to  A,  still  the  five  years 
pass  ;  by  the  opinion  of  all  the  Judges  delivered  to  the  Lord  Keeper,  this  fine  shall  not 
i)ar  A  quia  apparet  per  le  payment  del  rent  and  cest  case  fit  subscribe  (per  Popham  S: 
Andersan,  lith  Feb.  1601,  40  EHz.). 

[Mews'  Dig.  tit.  Fines  and  Recoveries,  2.  Agreements  to  levy  or  suffer,  g.  Fraud.] 

[21]  .Vnonymous. 
Executors  how  upon  trust. — Kota  que  executor  non  poit  estre  a  trust,  unless  he  liave 
an  especial  gift  in  the  will,  and  that  may  then  be  in  trust,  otherwise  the  general  trust 
of  an  executor  is  to  pay  debts  and  legacies  ;  and  of  the  surplusage  to  account  to  the 
ordinary  in  pios  usus  (44  Eliz.  8th  June,  1G02). 

Anonymous. 

No  relief  against  a  voluntary  act. — A  woman  sole  takes  consideration  for  making  a 
lease  for  twenty-one  years,  and  then  marries  ;  and  she  and  her  husband  made  the 
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promised  lease  at  the  twenty-one  j'eais  end,  the  lessee  surrenders  and  takes  a  new  lease 
for  twenty-one  years  more ;  the  husband  dies,  the  wife  ousts  the  lessee,  who  sues  in 
Chancery  to  have  the  first  lease  continued  rest  for  the  first  twenty-one  years,  and  not 
remedied  here,  the  surrender  being  voluntary  (44  Eliz.  [1002]). 

[Mews'  Dig.  tit.  Husband  and  Wife.  IV.  Wife's  I'roperty,  B.  Propertj-,  other  than 
Separate,  4.  Real  Estate,  b.  Contracts  and  Specific  Performance.] 

Anonymous. 

Joint  (enants,  one  taking  the  profits. — Two  joint  tenants,  the  one  takes  the  whole 
profits,  no  remedy  for  the  otlier,  except  it  were  done  by  agreement,  or  promise  of  account 
(8th  June  1002,44  Eliz.). 

Case  of  Kingston-upon-Th.\mes. 
Defendant  examined  as  a  witness. — A  defendant,  not  being  a  principal  defendant, 
might  be  read  as  a  witness,  if  he  were  examined  on  the  plaintant's  party  in  another 
suit,  between  other  persons,  in  case  of  Kingston-upon-Thames  (10th  June.  1C02,  44 
Eliz.). 

Anonymous. 

General  customs  reduced  to  certainty  by  agreement  in  a  manor. — A  custom  of  descent 
in  a  manor,  and  many  otlier  things  were  in  controversy  Ijetween  the  lord  and  tenants, 
and  between  the  tenants  themselves.  And  in  the  10th  Eliz.  [15C8]  a  general  agreement 
made  by  deed  indented,  and  a  bill  in  Chancery  fijr  establishing  the  same,  but  no  record 
to  be  found  but  the  deed  inrolled,  though  all  the  tenants  of  the  said  manor  shall  be 
stopped  in  the  Chancery  to  speak  against  this  (Cac.  est  qua  le  liepes  del  realme)  not- 
withstanding pretence  was  made  (Philips  being  of  counsel  with  [22]  the  defendants), 
that  agreement  cannot  alter  a  custom  in  law,  that  some  were  infants,  some  feme  coverts 
at  the  time  that  the  lord  was  but  tenant  in  tail,  of  which  opinion  was  Mr.  Cook,  Attorney 
General,  and  Justice  Gawdy  (10th  June  1002,  -14  Eliz.). 

AN(jNYM0US. 

Statute  acknowledged  in  my  name  by  a  stranger. — If  a  statute  be  acknowledged  in  my 
name  by  a  stranger,  I  shall  have  an  action  of  deceit  against  him.  but  I  shall  not  avoid 
the  statute  or  recognizance ;  but  if  it  be  acknowledged  by  one  of  the  same  name  with 
me,  I  shall  avoid  it  by  plea  (23d  June  1G02,  44  Eliz.). 

Anonymous. 

Poicer  to  make  leases. — The  opinion  of  the  Courts  is,  tliat  uses  may  he  raised  by 
covenant  for  jointures,  but  power  to  make  leases  in  that  sort  cannot  pass,  but  it  may  be 
done  by  fine,  or  transmutation  of  possession,  if  the  covenant  be  that  the  owner  will 
stand  seised  to  those  uses  (27th  June  1602,  45  Eliz.). 

Anonymous. 

Copyhold  tailed  surrender. — Whether  copyholders  may  be  entailed,  and  held,  that 
they  may  not  by  the  statute  de  donis  conditionalibus,  but  by  the  common  law  denante  : 
and  that  surrenders,  or  plaints  in  nature  of  fines  and  recoveries  niav  bar  these  estate 
tails,  as  well  in  the  Court  Baron,  as  at  the  common  law,  if  the  custom  have  been  such, 
which  is  the  rule  in  these  cases  (3d  Feb.  1602,  45  Eliz.). 

[Mews'  Dig.  tit.  Copyhold,  E.  Tenure  and  Incidents,  5.  Mode  of  barring  Entails.] 

Anony-mous. 
Abating  a  bill. — Administrators  in  nature  of  a  guardian  to  an  infant  being  executor,  ' 
exhibits  on  his  behalf  a  bill  in  Chancery  ;  the  infant  (depending  the  suit)  comes  of  full 
age  ;  this  abates  not  the  bill,  by  the  opinion  of  the  Lord  Chancellor  Egerton  (7th  Feb. 
ir.02,  45  Eliz.).  ^  r  6  V 

,    [.Mews'  Dig.  tit.  Practice,  II.  Parties  to  Actions,  &c.,  g.  Change  of  Parties, 
3.  In  the  case  of  Infants,  b.  On  attaining  Twenty-one.] 
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AXOSYJIOUS. 

Leases  devised  to  his  wife,  on  confidence  to  come  to  his  son,  not  relieved. ^Doctor 
Ford  by  his  will  devised  certain  lands  to  his  wife  in  these  words  (non  per  tiam  fidei 
commissioB),  for  which  his  son  might  sue  her,  but  [23]  hoping  if  his  son  grew  thrifty,  that 
at  her  death  she  would  leave  the  remnant  of  these  leases  to  him  ;  she  married  Greysil ; 
but  before  marriage  Greysil  WTOte  unto  her,  that  she  should  have  the  disposing  of  those 
leases  at  her  death  ;  after  the  marriage  Greysil  sells  the  leases ;  Ford  brings  his  suit  in 
Chancery,  and  had  no  help  by  the  opinion  of  the  Court  (31st  May,  1  Jacob.  1C03). 
[Mews'  Dig.  tit.  Will,  IX.  Construction,  k.  Bequests  and  Devises,  6.  Trusts, 
h.  Precatory  Trusts.] 

Clksxh  v.  Tojii-ey,  1 603. 
Possession  bound  by  decree,  and  the  party  prohibited  to  sue  at  common  law. — Inter 
Tomley  and  Clench,  it  appeared  by  testimony  of  ancient  ^\"itnesses  speaking  of  sixty 
years  before,  and  account  books  and  other  writings,  that  Francis  Vaughan,  from  whom 
Tomley  claimed,  was  mulier ;  and  Anthony,  from  whom  Clench  claimeth,  was  a 
bastard  ;  and  the  possession  had  gone  with  Tomley  fifty  years.  In  this  case  the  Lord 
Egerton  not  only  decreed  the  possession  with  Tomley,  but  ordered  also  that  Clench 
should  not  have  any  trial  at  the  common  law  for  his  right  till  he  had  shewed  better 
matter  in  the  Chancery,  being  a  thing  so  long  past ;  it  rested  not  properly  in  notice 
de  pais,  but  to  be  discerned  by  books  and  deeds,  of  which  the  Court  was  better  able 
to  judge  then  a  jury  of  ploughmen,  notwithstanding  that  exceptions  were  alleged 
against  those  ancient  ^vritings  ;  and  that  for  the  copyhold  land,  the  verdict  went  with 
Clench  upon  e\"idence  given  three  days  before  Serjeant  WUhams  that  Anthony  was 
m«Zi«r  (31st  May,  1  Jacob.  1603). 

[Mews'  Dig.  tit.  Injunction,  B.  In  what  Cases  granted,  8.] 

Anonymous. 

Grantee  distrains  one  who  prayeth  relief,  ordered  he  sue  the  rest  and  the  grantee,  the 
one  to  contribute,  and  the  other  to  accept  of  equality. — Sir  Edmund  Morgan  married  the 
mdow  of  Fortescuhe,  had  his  wife's  lands  distrained  alone  by  the  grantee  of  a  rent- 
charge  from  her  former  husband,  and  therefore  sued  the  grantee  in  Chancery  to  take  a 
rateable  part  of  the  rent,  according  to  the  lands  he  held  subject  to  the  [24]  distress  ;  and 
notwithstanding  the  Lord  Chief-Justice  Popham's  report,  who  thought  this  reasonable, 
the  Lord  Chancellor  Egerton  will  give  him  on  this  bill  no  relief,  but  ordered  that  he 
should  exhibit  liis  bill  against  the  rest  of  the  tenants  and  grantee  both,  the  one  to  shew 
cause  why  they  should  not  contribute,  the  other  why  he  should  not  accept  of  the  rent 
equaUy  ;  other\vise  it  was  no  reason  to  take  away  the  benefit  of  distress  from  the  grantee, 
which  the  law  gave  him  (7th  June,  Jacobi,  1603). 

[Mews'  Dig.  tit.  Eent-Charge,  3.  Eecovery  of  Arrears.] 

Anonymous. 

Contents  of  a  manor  as  it  was  sixty  years  past. — A  in  forma  pauperis  had  a  decree 
against  C  for  the  manor  of  B  that  the  contents  of  the  manor  were  doubtful.  C  she-wing 
ancient  deeds,  that  proved  divers  parcels  of  the  lands  claimed  by  force  of  the  decree  by  A 
to  be  of  another  manor,  which  notwithstanding,  the  Lord  Chancellor  Egerton  ordered 
that  it  should  be  put  to  jury,  and  they  to  find  as  the  contents  of  the  manor  had  gone 
b}'  usual  reputation  sixty  years  last,  and  not  to  have  it  paired,  and  defalked  by  sucli 
ancient  deeds. 

[Mews'  Dig.  tit.  Copyhold,  A.  ilanor,  1.  What  is.] 

Anontmous. 

Executrix  husband  ordered  to  pay  debts. — A  married  a  feme  executrix  subject  to 
a  devastavit ;  if  A  have  not  sufficient  to  satisfy,  himself  shall  be  imprisoned  for  the 
debt. 

Anonymous. 

Plaintant  mistaking  his  title  in  his  bill. — A  plaintant  in  Chancery  for  a  lease  upon 
a  bill,  that  affirmed  the  lease  to  end  at  our  Ladv-day,  An.  160-i,  had  the  same  decreed 
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for  him  ;  many  years  after  coming  to  the  lease  itself,  he  finds,  that  it  is  not  to  end  till 
our  Lady,  Anno  11)05.  And  then  moves  in  Chancery,  that  he  may  not  he  forced  to 
leave  the  land,  till  that  time  as  the  decree  appointed  him  {qui  constitidus  est  cancel- 
larius,  •24th  Julij,  ml  L'oronam  Uegis)  for  the  first  he  must  perform  the  decree  ;  and 
then  exhil)it  a  new  hill  upon  the  special  matter,  otherwise  it  [25]  ^vere  perilous  to  blow 
away  decrees  upon  motions  (liil.  1  Jacobi  [1004].     Cosset  com.  Crowther,  fol.  122). 

Anonymous. 

Leases  cont-eyed  in  trust  to  pay  debts. — Henry  Earl  of  Derby  conveyed  certain  lands 
in  trust  to  Doughty  his  servant  for  the  payment  of  his  debts,  upon  mediation  of  an  end 
of  controversies  between  the  daughters  of  Ferdinand,  eldest  son  of  Henry,  and  William 
his  younger  son,  now  Earl.  Articles  were  set  down,  that  William  sliould  discharge  all 
his  father's  debts  ;  whereupon  Doughty  conveyed  the  leases  to  William,  the  creditors 
sue  Doughty  in  Chancerv  ;  and  ordered  to  pursue  their  remedy  against  Earl  William 
(Hil.  1  Jacobi  [1004]). 

He.\KLE   r.    BOTELEUS. 

Heir  of  purchaser  charged  irith  payment  of  money  heliinJ  for  the  land. — Hearle 
plaintant  in  Chancery  against  Botelers  mother  and  son,  whose  husband  had  bor.ght 
tailed  lands  of  Hearle's  brother,  to  wliich  the  plaintant  was  inheritable  ;  and  some  of 
the  money  due  upon  a  bond  unpaid,  and  the  bond  lost.  And  the  opinion  of  the  Lord 
Chancellor  was,  to  charge  the  son  and  them  other,  in  regard  of  the  land  in  their  posses- 
sion, with  the  payment  thereof  (Hil.  1  Jac.  [1004]). 

Mynn  r.  Cobb. 

Proceedings  in  a  cause  wliere  there  is  no  full  proof. — Nota  in  le  case  Mynn  and  Cobb, 
the  trust  w-as  not  so  fully  proved  as  the  Lord  Chancellor  would  make  a  full  decree  there- 
upon, so  as  it  should  be  a  precedent  for  other  causes,  and  yet  so  far  forth  proved,  as  it 
satisfied  him  as  a  private  man  ;  and  therefore  in  this  case  he  thought  fit  to  write  his 
letters  to  the  defendant  to  conform  himself  to  reason  ;  and  affirmed,  that  if  he  should 
find  the  defendant  obstinate,  then  would  he  rule  this  cause  specially  against  the  de- 
fendant, sans  la  tires  consequence  (Mil.  1  Jac.  [1004]). 

Manwood's  C.\SE. 

Copy  good  by  devise  without  mention  of  surrender. — Nota  in  the  case  of  Manwood, 
that  there  behoveth  not  a  full  surrender  to  be  expressed  in  the  copy,  but  the  devise  is 
chiefly  to  be  regarded  if  the  surrender  be  perfect  in  the  roll  of  the  lord,  though  there  be 
no  mention  at  all  of  a  surrender,  gcjod  enough  (Hil.  1  Jacobi  [1004]). 

[Mews'  Dig.  tit.   Will,   IX.  Construction,  A'.  Bequests  and  Devises,  2.  What 
Interest  passes,  i.  Copyholds.] 

[26]  SwAVXE  r.  Rogers. 

Turning  of  watercourses  from  mills  holjmn. — Inter  Swayne  and  Rogers,  the  case 
was  in  effect  an  assize  of  nusans,  for  Rogers  disturning  the  trenches  and  plucking  up  of 
stakes  of  Swayne's  mill  leet ;  and  making  a  bank,  or  dam  beneath,  that  made  the  water 
reflow  so  as  the  wheels  could  not  go  ;  and  exception  taken  that  the  Court  should  not 
hold  plea  thereof  (sed  contrarium  adiudicatur)  many  causes  of  the  same  manner  ended 
here  ;  and  this  specially  for  Rogers  a  great  man  in  the  country,  Swayne  a  professor  of 
the  law,  who  sought  hereby  to  avoid  nudtiplicity  of  suits,  per  Warburton.  justice  ;  but 
upon  a  second  hearing  at  the  Rolls,  referred  to  a  commission  of  sewers  (Hil.  1  Jacobi 
[1004]).  _       . 

[Mews'  Dig.  tit.  Sewers  and  Drains.  2.  Commissioners,  Powers  and  Jurisdiction  of; 
tit.  Water,  C.  Streams,  Non-Navigable  Rivers  and  Watercourses,  4.  Infringe- 
ment of  Rights,  a.  Diversion  and  Abstraction  of  Water.] 

Anonyiious. 

Waste  forbidden  in  Chancery,  where  not  punishable  at  law. — Nota  per  Egerton, 
Chancellor,  where  tenant  for  life,  the  remainder  for  life,  though  there  lie  no  action  of 
waste  in  Chancery,  yet  he  shall  be  prohibited  to  do  waste  by  the  Chancellor,  for  wrong 
to  the  inhabitants,  and  hurt  to  the  commonwealth  (Hil.  1  Jacobi  [1004]). 
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Bloomer's  Case. 

Archbishop's  certificate  against  Bloomer,  for  not  paying  a  maid's  portion. — Bloomer 
having  married  the  wndow  of  Xanfan,  who  had  forfeited  a  recognizance  to  the  Arcli- 
bishop  of  Canterbury,  for  not  paying  of  her  daughter's  portion,  entreated  the  Bishop  of 
Canterbury  to  take  a  new  recognizance,  and  discharge  the  former.  Bloomer,  after 
finding  that  his  wifes  lands  was  entailed,  used  means  to  have  her  by  fine  or  recovery  to 
put  it  into  fee,  that  so  it  might  be  subject  to  the  recognizance,  and  hoped  to  get  it  from 
his  wife  also.  One  Bridges,  his  wife's  kinsman,  withstorxl  this  ;  now  dieth  the  woman, 
the  portion  unpaid  ;  Bloomer  is  sued  for  it  in  Chancery,  and  the  opinion  of  the  Court 
against  him  ;  the  Bishop  of  Canterbury  had  certified  against  him  ;  and  because  his 
counsel  was  not  [27]  ready  that  day,  the  Chancellor  declared,  he  must  take  the  Arch- 
bishop's certificate,  not  as  a  testimony,  but  as  a  judicial  proceeding  :  and  therefore  willed 
Bloomer  to  satisfy  the  Archbishop,  or  else  he  must  decree  against  him  (Hil.  1  Jac.  [1604]). 

Anonymous. 
^Vitnesses  ad  informand.  conscientiam. — Nota.  that  witnesses  ad  informand.  con- 
scientiam,  shall  never  be  appointed  to  be  taken  but  upon  hearing  {uhi  Judex  duhitat).  but 
yet  witnesses  examined  after  publication  not  fit  to  be  published,  may  be  fit  to  be  ad 
informandum  conscientiam,  if  it  shall  be  thought  meet  upon  the  hearing  (Hil.  1  Jac. 
[1604]). 

Hill's  C.\se. 

Five  pounds  costs  given  in  a  demurrer,  and  the  counsellor  prohibited  to  deal  any  more 
in  Chancery. — Daniel  Hill  having  put  in  for  his  client  a  long  insufficient  demurrer  to  a 
bill  exhibited  against  his  client,  in  which  supposed  demurrer  were  many  matters  of 
fact,  and  other  things  frivolous  and  vain,  the  Lord  Chancellor  Egerton  awarded  five 
pounds  costs  against  the  party  ;  and  ordered,  that  neither  bill,  answer,  demurrer,  nor 
anv  other  plea,  should  from  henceforth  be  received  under  the  hand  of  the  said  Hill  (27tli 
April,  1  Jac.  [160.3]). 

[Mews'  Dig.  tit.  Banister,  6.  Misconduct  of  Counsel.] 

Anonymous. 

Fines  of  copyholds,  hoio  ordered  in  Chancery. — In  the  case  of  tenant  right,  between 
Musgrave  and  some  of  his  tenants  on  the  borders,  the  Lord  Chancellor  pronounced, 
that  neither  in  tenant  right,  nor  in  other  copyholds,  would  he  make  any  order  for  all  the 
tenants  in  generality,  but  for  special  men  in  special  cases,  nor  for  anj'  longer  time  than 
the  present,  except  it  were  by  agreement  between  the  lord  and  the  tenants,  which  then 
he  would  decree,  if  it  appeared  reasonable  (8th  June.  1  Jac.  [160.3]). 

[Mews'  Dig.  tit.  Copyhold,  G.  Copyholders  (Rights  of),  1.  g.  Enforcing.] 

Anonymous. 

Lease  parol. — Item,  that  he  neither  would  help  leases  parol  in  Chancery  ;  and  that 
it  was  good  for  the  commonwealth,  if  no  lease  parol  were  allowed  by  the  law,  nor 
promises  to  be  proved  by  [28]  witnesses,  considering  the  plenty  of  witnesses  nowadays, 
which  were  testes  diaholices,  qui  magis  fame  quam  fama  moventur  (8th  June,  1  Jac. 
[160.3]). 

Anonymous. 

Proceeding  an  the  statute  for  charitable  uses. — Lands  given  ad  divina  Celebranda  by 
feoffment,  till  an  estate  should  be  made  by  the  feoffees  of  them,  for  founding  a  chauntry, 
and  this  in  the  20th  of  Hen.  6,  and  held  no  superstitious  use,  nor  by  the  Lord  Chan- 
cellor, if  it  had  been  absolutely  given  ad  divina  Celebranda.  and  for  saying  of  Ohites, 
for  most  part  of  the  Churches  of  England  are  so  founded,  if  it  be  granted  to  a  Priest ; 
contra,  if  it  be  granted  to  a  particular  Priest,  ad  divina  Celebranda,  and  saving  Obites, 
Arc.  The  case  was,  that  those  lands  were  after  given  to  found  a  Chapel  of  Ease  by  tlie 
feoffees,  and  then  new  come  in  upon  the  first  grant,  would  have  had  it  a  concealment, 
and  got  a  patent  thereof,  and  commissioners  upon  the  statute  3!)  Eliz.  took  it  from  the 
patentee.  And  note,  that  the  commissioners  make  the  decree  ;  the  Lord  Chancellor 
heareth  the  exceptions  against  the  said  decree,  and  decreed  the  possession  according  to 
the  commissioners'  decree,  leaving  the  patentee  to  exhibit  his  bill  against  the  parish- 
ioners, and  to  show  what  cause  he  could  for  reversing  thereof  (18th  June,  1  Jac.  [1603]). 
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LnTLCTONS  Case. 
Lands  intended  lo  he  ylven  to  a  scliool,  after  othericise  disposed  by  will.— George 
Littleton,  of  the  Inner  Temple,  lent  money  upon  bonds  taken  in  other  men's  names, 
and  had  not  any  in  his  own  name  ;  among  the  rest  he  purchased  five  marks  per  annum 
in  two  other  men's  names,  with  this  trust,  that  he  might  enjoy  it  during  his  life,  and 
after  it  should  be  to  tlic  erecting  of  a  school  in  the  town  where  the  said  Oorge  was 
born  and  buried,  as  the  feolTees  declared  in  their  answer;  [29]  and  in  his  lifetime,  after 
the  purchase,  he  repealed  his  intent  of  converting  the  same  to  the  iKse  of  the  school 
to  divers  others  ;  but  by  his  will  lie  gave  certain  acres  of  land  to  I  C  and  I  H,  and  then 
devised  all  the  rest  of  his  lands  to  Jiis  brother's  son,  who  sues  Ceiix  que  trust  for  con- 
verting unto  him  the  five  marks  of  land,  wliich  Justice  Warburton  presently  decreed 
for  him,  saying,  his  will  was  his  declaration.  But  in  his  words  there  was  but  a  mean- 
ing only  expressed  {me  ronlradicente),  for  if  I  C  make  a  feoffment  to  the  u.se  over  ac- 
cording to  articles  annexed,  he  cannot  alter  the  same  by  a  later  will :  contra,  if  it  be 
to  the  use  of  his  will  (19th  June,  1  Jac.  [1603]). 

Cuttint/s  C.\SE. 

Cutting,  clerk  of  the  outlawries,  bought  lands  of  Bedwell.  whereof  he  was 
seised  as  tenant  by  courtesy,  promising  tlie  heir  should  assure  at  full  age,  and  by  mort- 
gage assured  other  lands  for  performance  thereof.  Cutting,  before  full  age,  dieth 
without  issue,  his  heir  not  known,  for  some  claimeth  as  lieir  on  the  father's  side, 
some  as  heir  on  the  mother's  side,  others  as  assignees  by  devise  ;  and  another  as  exe- 
cutor sued  a  statute  for  performance  of  covenants  ;  Bedwell,  being  willing  to  assure, 
brought  all  into  the  Chancery,  that  he  might  incur  no  prejudice  till  he  should  know 
to  whom  he  should  assure  ;  and  ordered  that  he  shotdd  assure  to  two  of  the  six  Clerks, 
they  to  re-assure  to  the  heir  when  he  should  be  found  (10th  October,  1  Jac.  [1G03]). 
[Mews'  Dig.  tit.  Trust  and  Trustee,  H.  Vesting  Orders,  Conveyances,  and  Transfers. 
2.  Conveyances  and  Transfers,  b.  Under  Trustee  Acts  prior  to  1850,  i.  Convey- 
ances under  7  Anne,  c.  19.] 

Pigot's  Case. 

No  lielp  in  Chancery  touching  power  to  make  leases. — Nota,  that  the  Lord  Chan- 
cellor Egerton,  in  the  case  of  Pigot,  that  if  a  power  be  reserved  to  make  leases  by 
a  covenant  without  transmutation  of  possession,  the  Chancery  shall  not  help,  because 
the  first  is  void  in  law,  if  upon  transmuta-[30]-tion  of  possession,  and  the  power  be  not 
precisely  followed,  that  doubtful,  and  rather  most  strong  against  help  ;  for  then  the 
estate  works,  and  the  power  gone;  and  upon  wills  no  help  :  causa  patel  antea,  fol.  1, 
and  difference  inter  will  and  testament  ;  testament  requires  executors  ;  will  of  lands 
(Ilth  October,  1  Jac.  [1G03]). 

[Mews'  Dig.  tit.  Powers,  XX.  Power  of  Leasing,  e.  Reversionary  Leases.] 

Merick  v.  . 

Decree  against  infants. — Young  purchased  lands  in  the  name  of  one  Mason,  to 
the  use  of  liim  and  his  heirs,  dying  without  declaring  any  settled  determination  of 
this  trust  or  confidence  :  Dethicke,  a  kinsman,  procures  Mason  to  convey  the  lands 
to  him,  and  he  conveys  it  over  to  infants  ;  Merick,  a  nearer  kin.sman,  sues  in  Chancery, 
as  next  heir  ;  if  the  benefit  of  the  trust  appear  to  appertain  to  Merick,  notwithstanding 
the  conveyance  to  infants  being  decreed  for  them,  they  shall  hold  by  the  decree  during 
the  minority.  And  a  proviso  for  the  infants  to  assure  at  full  age,  jjer  Cook,  attorney 
veniendo  de  Vteslm.  and  there  appearing  no  certain  disposing  thereof,  it  was  ordeied 
that  Mason  should  repay  the  money  he  had  for  making  the  conveyance  to  Dethicke, 
and  Merick  to  have  the  lands  ordered  for  him  (11th  October,  1  Jac."  [1G03]). 

Anonymous. 

Armnding  of  answers. — Those  who  are  curious  to  have  the  defendants  to  amend 
their  answers,  ordered  first  by  the  Lord  Chancellor  to  put  in  sureties  in  Court,  for 
proof  of  the  contents  of  their  bills,  according  to  the  statute,  1,5  Hen.  G,  or  Juramentum 
Calumnioe,  were  better  perchance  (13th  November,  1  Jac.  [1G03]). 


GARY,  31.  ANONYMOUS  1 7 


Anonymous. 

Misdemeanor  in  commissioners,  how  to  be  reformed. — Commission  to  examine 
witnesses,  went  out  to  Sir  Alexander  Brett  and  Others,  who  made  certificate  against 
Sir  Alexander,  of  partial  proceedings  :  Philipps,  Serjeant,  moved  at  the  Eolls  for  [31]  a 
commission  to  others  to  examine  in  whom  the  misdemeanor  was,  in  Sir  Alexander, 
or  in  the  certifiers,  et  fuit  negatum,  for  such  collateral  certificates  are  not  required 
of  the  commissioners,  but  let  them  certify  the  matters  committed  to  their  charge  ; 
and  if  there  be  misdemeanor,  let  the  party  wronged  thereby  make  affidavit  thereof, 
and  then  take  out  his  attachment  (13th  November,  1  Jac.  [1G03]). 

[Mews'  Dig.  tit.  Evidence,  VII.  Examination  of  Witnesses  under  Commission 
or  Mandamus,  5.  The  Commissioners,  d.  IMisconduct.] 

Anonymous. 

Deeds,  hoiv  to  be  proved. — A  release  was  offered  to  be  disposed,  that  it  had  been  seen 
by  some  at  the  bar,  it  being  affirmed  that  by  casual  means  it  was  lost ;  but  the  Lord 
Chancellor  said,  the  oath  should  be,  that  he  saw  it  sealed  and  delivered,  and  not  that 
he  saw  it  after  it  was  a  deed  :  for  in  Munson,  the  Justice,  his  case,  a  deed  was  brought 
into  the  Chancery,  and  a  vidimus  upon  it,  being  but  a  counterfeit  copy  ;  and  after  the 
fraud  discovered,  and  the  true  deed  produced  ;  therefore  none  allowance  to  be  given 
of  a  deed,  wthout  producing  the  deed,  or  proving  the  execution  thereof  ;  and  here 
appeareth  what  want  we  have  of  notaries  and  their  dejauties  (16th  November,  1  Jac. 
[1603]). 

Anonymous. 

Leases  of  corporations,  wherein  tlieir  names  are  mistaken  hy  themselves. — The  Dean 
and  Chapter  of  Bristol  made  sundry  leases,  misreciting  the  name  of  their  Corporation, 
and  an  intricate  case  of  sundry  such  leases  made  of  one  thing  to  divers  men  ;  wherein 
the  Lord  Chancellor  said,  that  it  was  fit  to  help  such  leases  in  Chancery,  being  for  reason- 
able time,  and  upon  good  consideration  ;  contra,  of  long  leases,  without  consideration 
of  fine  or  good  rent  ;  and  that  Judges  might  have  done  well  at  the  first  to  have 
expounded  the  law  so,  with  averment,  that  they  were  the  same  parties,  [32]  and  so  was 
the  old  law  till  now  of  late,  especially  where  the  mistaking  arose  on  their  part,  who 
had  the  keeping  of  the  evidences,  the  which  the  leases  could  not  see,  but  must  take 
a  lease  by  the  college  clerk,  in  a  writ  where  you  may  have  anew,  no  harm  to  abate 
it  for  a  misnomer  ;  and  yet  in  that  case  sometimes  in  old  times  an  averment  of  comer 
per  lieu  nosme  et  I'auter,  where  they  were  sued  by  others,  and  not  named  so  by  them- 
selves (23d  November,  1  Jac.  [1603]). 

[Mews'  Dig.  tit.  Corporation,  A.  I.  Corporate  Name  and  Description,  B.  X.  Contracts 
By  and  With,  d.  Leases  by  ;  tit.  Landlord  and  Tenant,  E.  Leases,  12.  Rectifica- 
tion (see  Slocombe  v.  ,  Ch.  Ca.  Ch.  108  ;  Croydon  Hospital  v.  Farlev,  1816, 

2  Marsh.  174).] 

Devon  (E.\rl)  v.  Haule. 

Leases  to  be  holjxn  in  Chancery  against  patentees.— ]Aa.v\\e  had  a  duchy  lea.se  gotten 
upon  vmtrue  surmises  ;  and  the  King  bestowed  the  land  upon  the  Earl  of  Devon, 
for  his  service  done  in  Ireland.  This  lease  the  Earl  sought  to  avoid  by  the  law  ;  Haule 
prays  to  have  the  matter  examined  in  Chancery,  and  to  have  the  suit  stayed  by  in- 
junction ;  which  was  denied,  for  that  the  lease  was  granted  by  fraud,  and  tlie  fee- 
simple  to  the  Earl  in  possession,  and  not  in  reversion  :  et  nota,  that  the  Lord  Chan- 
cellor said,  that  where  lands  are  granted  in  reversion,  if  the  grantee  will  avoid  the  lease 
for  a  rent  paid,  but  not  at  the  day,  in  that  case  he  will  relieve  ;  but  not  where  the  lease 
is  granted  upon  a  false  suggestion,  for  that  were  to  relieve  fraud  in  the  Chancery  : 
it  was  further  objected,  that  this  grant  was  made  to  the  Earl,  upon  consideration  of 
service  done  :  and  the  Lord  Chancellor  said,  that  the  service  done  to  the  realm  was  as 
valuable,  as  if  the  Earl  had  given  five  hundred  pounds  for  the  land,  but  the  Earl  ofl'ered 
to  give  the  lessee  one  thousand  pounds  recompense  in  honour  (23d  Jan.  1  Jac.  [1604]). 
[Mows'  Dig.  tit.  Landlord  and  Tenant,  E.  Leases,  10.  Setting  aside.] 
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AXOXVMOUS. 

Chancellor  calling  the  Judges  into  the  Exchequer  Chamber,  upon  remainders  of  n 
lease. — In  a  case  moved  by  Mr.  Chamberlaine,  where  tlie  Lord  riiancellnr  liad  referred 
the  matter  to  be  tried  at  tlie  common  law,  touching;  reinain-[33]-ders  upon  a  lease, 
whether  good  in  law  or  no,  and  the  Judges  had  given  Judgment  upon  the  case,  in 
another  point,  in  the  King's  Bench,  so  as  the  Lord  Chancellor  remained  still  uncertain 
of  that  point,  called  the  Judges  into  the  Exchequer  Chamber  (1  Jae.  [1G03]). 

Garxeston  v.  Br.\d\vell. 

Costs  against  the  defendant  and  clerk  that  made  process  before  a  bill  in  Court. — 
Forasmuch  as  the  plaintant  hath  served  process  upon  the  defendant  to  appear  in  thi.s 
Court,  Return,  15  Mich,  and  exhibited  no  sufHcient  bill  against  him.  and  further  for 
mere  examination,  sued  out  a  writ  of  attachment  against  the  defendant,  before  the 
return  of  the  subpoena  ;  it  is  ordered  that  tlie  plaintant  shall  j)ay  unto  the  defendant 
ten  shillings  costs  ;  and  also  that  Hugh  Tildesley.  who  made  the  process  against  thf 
defendant  without  a  sufficient  bill,  shall  pay  unto  the  defendant  other  ten  shillings 
for  his  costs  :  William  Garneston.  plaintant ;  Thomas  Bradwell,  defendant  (Anno  •") 
Hen.  6  Philip  &  Mary,  fol.  11  [?  5  &  6  Philip  &  .Mary,  1558]). 

Gu.vvEXOK  V.  Bre.^rton. 

Publication  of  witnesses  in  perpetuam  rei  memoriam  a  year  past. — Forasnuuli 
as  a  commission  to  examine  witnesses  in  jierpetuam  rei  memoriam.  issued  out  of  this 
Court,  and  the  witnesses  examined  by  virtue  thereof,  have  remained  in  Court  by  the 
space  of  a  year,  it  is  ordered,  that  publication  shall  be  granted  :  Richard  Gravenor  and 
John  Gravenor.  plaintants  ;  Bryan  Brearton,  defendant  (Anno  5  it  li  Phili])  iV 
Mary,  fol.  12  [155SJ). 

[Mews'  Dig.  tit.  Evidence,  YIII.  Perpetuation  of  Testimony,  4.  Publication 
and  User  of  Depositions.] 

Anonymous. 

Consil. — Episcop.  Cicestriens.  publication  of  witnesses  in  pjerpetuam  rei  memoriam 
(Anno  5  &  G  Philip  <.V  Mary,  fol.  :50  [1.558]). 

WiLLIXGTOX  V.  Ag.\R. 

Consil. — Willington,  plaintant :  Agar,  defendant  :  publication  of  witnesses  re 
maining  since  (.'iS  Hen.  8.  fol.  42  [1541-42]:  Anno  5  lV:  G  Philip  cV:  .Mary  [1558]). 

[34]  Gkoffrv  v.  Geoitrv. 

An  injunction  is  granted  against  the  defendants,  to  deliver  to  the  plaintant  certain 
plate  contained  in  their  petition,  or  else  to  appear  and  shew  cause  in  crur.  anim.  prcx. 
(Anno  5  &  0  Philip  ^:  Mary,  fol.  1 3  [1 558]).  David  Geofi'ry  and  John  Geoffry,  plaintants, 
and  Thomas  Davis,  defendant. 

Lincoln  v.  Bevore. 

The  manner  of  entering  decrees  in  times  past. — A  decree  is  made  for  the  plaintant. 
as  by  the  record  thereof,  signed  with  the  Lord  Chancellor's  hand,  plainly  appearetli  ; 
and  the  said  record  is  delivered  to  John  Millicent.  attorney  for  the  plaintant,  to  In- 
inrolled  :  the  Dean  and  Chapter  of  Lincoln,  plaintant  ;  Bevore  and  Alice,  defendants 
(Anno  5  &  6  Philip  &  Mary,  fol.  15  [1558]). 

Gl.\nffell  v.  Strickley. 

Dismissions,  and  the  manner  of  entering  them. — (ilanff'ell,  plaintant :  Strickley. 
defendant ;  a  decree  is  made  for  the  defendant  for  dismission  of  the  cause,  as  by  tlir 
•record  thereof,  signed  with  the  Lord  Chancellor's  hand  ;  and  the  same  put  to  the  inrol- 
ment  (Anno  5  &  G  Philip  i\:  Mary,  fol.  22  [1558]). 

Hatcham  v.  Wixchcx).mbe. 

Oath  made  for  serving  a  subpoena  before  witnesses  examined  in  perpetual  memory. — 
James  Jervis  hath  made  oath  for  the  delivery  of  a  subpoena  to  the  defendant,  whereby 
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]\f  hath  knowledge  that  witnesses  are  to  be  examined  in  perpetual  memory  :  so  that 
he  may,  if  he  will,  examine  the  same  witnesses  in  this  Court  ;  therefore  the  examiners 
;u  this  Court  may  proceed  to  the  examination  of  the  said  witnesses  accordingly  : 
ilatchani.  plaintiff  ;  Winchcombe,  defendant  (5  &  G  Philip  &  Mary,  fol.  19  [1558]). 
|. Mews'  Dig.  tit.  Evidence,  YIII.  Perpetuation  of  Te.stimony,  3.  Taking  Evidence.] 

Porter  v.  B.\ker. 

Commission  to  examine  in  perpetual  memory. — Porter,  plaintant ;  Baker,  defendant ; 
the  examiner  may  proceed  to  examination  of  witnesses  in  perpetual  memory  ;  if  the 
jilaintant  have  served  a  subpoena  upon  the  defendant,  to  give  him  no-[35]-tice  to 
'  xamine  likewise  (Anno  5  &  G  Philip  &  Mary,  fol.  32  [1558]). 
[Mews'  Dig.  tit.  Evidence,  YIII.  Perpetuation  of  Testimony,  3.  Taking  Evidence.] 

B.\GSH.\w  v.  . 

Forasmuch  as  the  plaintiff  hath  taken  oath  in  this  Court,  that  there  are  sundry 
witnesses  contained  in  the  schedule  exhibited  in  this  Court,  which  he  desireth  to  have 
■xamined  in  perpetual  memory,  so  impotent  and  sick,  that  they  are  not  able  to  travel 
up  to  be  examined  in  Court,  without  danger  of  their  lives  ;  therefore  a  commission  is 
iwarded  to  Sir  Humfrey  Bradburn,  Knt.,  to  examine  the  same  witnesses  in  perpetual 

iiiemorv  :  Bagshaw,  plaintant;  ,  defendant  (Anno  5  &  6  Philip  &  Alarv,  fol.  22 

[1558]): 
[.Mews'  Dig.  tit.  Evidence,  YIII.  Perpetuation  of  Testimony,  3.  Taking  Evidence.] 

Robins  v.  Foster. 

Consil. — Robins,  plaintant ;  Foster,  defendant  ;  a  commission  is  granted  to  ex- 
imine  witnesses  in  the  country,  being  impotent,  in  perpetual  memory  (Anno  5  &  6 
Philip  &  Mary,  fol.  2G  [1558]).' 
[.Mews'  Dig.  tit.  Evidence,   YIII.  Perpetuation  of  Testimony,  3.  Taking  Evidence.] 

Row  v.  Guvboxe. 

Costs  for  a  witness  served  to  testify  before  the  Mayor  of  London. — The  plaintant  is 
adjudged  to  pay  to  the  defendant  costs  three  pounds,  for  that  he  was  served  to  appear 
liefore  the  Lord  Mayor  of  London,  to  testify  in  the  matter  depending  before  the  said 
Lord  Mayor,  between  the  plaintant,  and  one  John  Gresham,  and  others,  without  any 
[irecept  directed  from  the  Lord  Mayor  unto  the  said  defendant  to  appear  ;  Row  and 
Ahce.  plaintants  ;  Thomas  Guvbone,  defendant  (Anno  5  &  6  Philip  &  Mary,  fol.  24 
[1558]). 

Maxlye  v.  Simcote. 

Publication  of  witnesses  to  be  used  at  a  Court  Baron. — John  Manlye  hath  taken 
oath,  the  deposition  of  ^-itnesses  examined  on  the  behalf  of  the  plaintant,  and  remain- 
ing in  this  Court,  are  to  be  given  in  evidence  at  a  Court  Baron,  holden  at  Potton,  in 
the  county  of  Bedford,  on  Monday  next  :  therefore  pubhcation  is  granted  :  \Yilliam 
.Manlve,  clerk,  plaintant ;  Thomas  Simcote,  defendant  (Anno  o  &  6  Philip  &  Mary, 
fol.  Si  [1558]). 

[36]  Aylaxd  v.  B.icon. 

Injunction  to  stay  proceedings  in  judgment  or  execution. — An  injunction  is  awarded 
against  the  defendant,  to  stay  his  proceedings  in  the  Sheriff's  Court,  of  London,  or 
elsewhere,  upon  debt  of  one  hundred  pounds,  not  to  proceed  to  trial,  judgment,  or  to 
execution,  if  judgment  be  given  ;  John  Avland,  plaintifY ;  Francis  Bacon,  defendant 
(Anno  5  &  G  Philip  &  Mary,  fol.  29  [1558])." 

Hastings  v.  Jugges. 

Feme  sole  takes  out  a  subpixna,  and  then  marrieth  and  serveth  it;  she  and  her 
husband  pay  co-^^ts. — Forasmuch  as  the  plaintant  served  process  upon  the  defendant. 
l)y  the  name  of  Margaret  Hastings,  and  at  that  instant  was  married  to  ^Yilliam  Brown  ; 
and  also  for  want  of  a  bill  :  therefore  tlie  said  William  Brown  and  Margaret  are  ad- 
judged to  pay  to  the  defendant  twenty  shiHings  costs  ;  Margaret  Hastings,  plaintant ; 
Nicholas  Jugges,  defendant  (Anno  5  A:  G  Philip  A-  Mary,  fol.  30  [1558]). 
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Thomas  i'.  IIoell. 

Commission  to  tale  the  defendants  answer  upon  a  languidus,  returned. — Forasmuch 
as  the  SheriiT  of  DenhiRh  liath  rpturncd  .a  languidus  in  prison,  therefore  a  commission 
is  awarded  to  Richard  Urifieths  and  Others,  to  take  the  answer  of  the  defendant :  John 
ap  Thomas,  plaintant ;  Engharani  IIoell,  widow,  defendant  (Anno  5  &  0  Philip  & 
Mary,  fol.  33  [1558]). 

n.WVKES  V.  Ch.VMPION. 

Injunction  to  put  the  defendant  in  such  possession  as  he  had  at  the  time  of  the  bill 
exhibited. — Forasmuch  as  the  defendant  was  in  possession  of  the  lands  at  the  time 
of  the  bill  exhibited,  and  the  plaintant  hath  since  entered  ;  therefore  an  injunction 
is  granted  to  the  defendant  against  the  plaintiff,  to  avoid  the  possession  :  William 
Hawkes,  and  .Tennit  liis  wife,  jilaintants  ;  John  Champion  and  Others,  defendants 
(Anno  5  &  6  Philip  &  Mary,  fol.  35  [1558]). 

[Mews'  Dig.  tit.  Injunction,  B.  In  what  Cases  granted,  8.  To  quiet  Possession.] 

M.\NNERI.VG  V.  S.MALLWOOD. 

Jurisdiction  of  \Vales  rejected. — It  is  ordered,  the  plaintant  shall,  between  this  and 
Friday  next,  bring  into  this  Court  a  certificate  from  the  officers  of  the  Queen's  house, 
or  otherwise  ;  whereby  this  Court  may  credibly  understand,  that  his  attendance  in 
Court  is  neces-[37]-sary,  and  that  he  cannot  conveniently  be  absent ;  or  if  he  cannot 
so  do,  then  the  matter  is  remitted  to  the  determination  of  the  commissioners  in  the 
marches  of  Wales  :  Philip  Mannering,  plaintant ;  Henrv  Smallwood  and  Alice,  defend- 
ants (Anno  1  Eliz.  fol.  51  [1558-59]).  ^ 


Consil. — Mannering,  plaintant ;  Smallwood  and  Alice,  defendants  ;  for  want  of 
a  certificate,  that  the  plaintant's  attendance  in  Court  is  necessary,  the  cause  is  dis- 
missed into  the  marches  of  Wales  (.\nno  1  Eliz.  fol.  C2  [1558-59]). 


I 


PfLVERTOST  V.  PlLVERTOST. 

Injunction  to  stay  suit  of  execution  of  land,  which  lie  agreed  not  to  do. — The  plain- 1 
tant's  husband  was  bound  in  a  statute  of  one  hundred  and  sixty  pounds  to  pay  one  ' 
liundred  and  sixty  pounds  ;  and  after  by  indenture  the  defendant  did  giant  unto  the 
plaintant's  husband,  that  if  he  failed  in  the  payment  of  the  said  one  hundred  and  sixty 
pounds,  the  same  should  be  levied  of  certain  lands,  then  the  said  plaintant's  husband's 
lands,  called  Stirbeck,  and  some  other  lands  specially  named,  lying  in  Hawthorn,  in 
tlie  county  of  Lincoln  ;  the  husband  died,  and  the  defendant  sued  execution  as  well 
of  other  lands  in  the  occupation  of  the  plaintant's  late  husband,  as  of  the  said  lands 
mentioned  in  the  indenture.  And  Sir  Nicholas  Bacon,  Lord  Keeper  of  the  Great  Se.ii 
of  England,  granted  an  injunction  against  the  defendant  immediately  to  remove  from 
the  possession  of  all  the  other  lands,  except  of  those  only  contained  in  the  indenture  ; 
and  that  he  should  quietly  sufl'er  the  plaintant  to  enjoy  the  same  :  Margaret  Pulvertost. 
widow,  plaintant;  and  Gilbert  Pulvertost,  defendant  (Anno  1  Eliz.  fol.  51  [1558-59Jj. 

Christopherus  v.  Chomely. 

Injunction  with  a  clause  (si  ita  sit). — An  injunction  was  granted  to  the  plaintant, 
upon  the  surmises  of  his  bill,  with  this  clause  (si  ita  sit)  tliat  the  plaintant  be  in  posses 
sii)n  by  good  [38]  conveyance  in  law  as  he  allegeth.  Nota,  it  was  then  usual  to  grant 
instructions  upon  surmises,  with  a  proviso  (si  ita  sit)  Fodringham  Christopherus, 
plaintant ;  Richard  Chomely,  defendant  (Anno  1  Eliz.  fol.  67  [1558-59]). 
[Mews'  Dig.  tit.  Injunction,  C.  Practice  relating  to,  8.  Form.] 

Langley  v.  Mark. 

A  guardian  admitted  the  defendant  infant. — Forasmuch  as  the  defendant  is  under 
age,  and  by  inspection  not  above  the  age  of  fifteen  years  ;  therefore  George  U'yat  is  by 
this  Court  named,  and  appointed  guardian  to  the  defendant :  Hugh  Langley,  iMaintant, 
and  Philip  Mark,  defendant  (Anno  1  Eliz.  fol,  73  [1558-59]). 
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Boles  v.  Walley. 
A  commission  to  put  tJie  plaintant  in  possession,  injunction  being  dissolved  or  dis- 
chei/ed. — A  commission  is  awarded  to  the  Sheriff  of  Nottingham  and  Derby,  to  put  the 
plaintant  in  possession  of  certain  lands,  for  which  he  formerly  had  an  injunction  against 
the  defendants,  which  thev  liave  disobeyed  :  William  Boles,  plaintant ;  Richard  Walley 
md  Alice,  defendants  (Anno  1  Eliz.  fol.  84  [1558-59]). 

RicHE  V.  Foard. 
Tlie  defendant  enjoined  in  open  Court  not  to  proceed  in  his  action. — The  defendant 
is  enjoined  in  open  Court,  upon  pain  of  £200,  not  to  proceed  any  further  in  an  action 
upon  the  case,  by  him  commenced  in  the  King's  Bench  against  the  plaintant,  nor  that 
he  procure  the  jury  to  be  sworn  in  the  issue,  but  only  to  record  their  appearance  iintil 
to-morrow  ;  at  which  time  further  order  shall  be  taken  by  the  Court ;  George  Riche, 
plaintant;  Edmond  Foard,  defendant  (Anno  1  Eliz.  fol.  88  [1558-59]). 

Rove  v.  West. 

Attachment  against  the  defendant,  and  a  subpoena  against  one  supposed  to  beat  the 
server. — Upon  information  the  defendant  disobeyed  a  writ  of  subpoena  brought  to  be 
served  against  her,  and  that  they  which  should  have  served  the  said  writ,  were  beaten 
and  wounded  ;  therefore  an  attachment  was  granted  against  the  defendant,  and  a 
subpoena  against  Edmond  Pirton  ;  returned  immediate  :  William  Rove  and  Rose  his 
wife,  plaintants  ;  Agnes  West,  widow,  defendant  (Anno  1  Eliz.  fol.  90  and  97  [1558-59]). 
[Mews'  Dig.  tit.  Contempt  of  Court,  4.  Interference  with  Officer  of  Court.] 

[39]  F'yke  v.  Graunt. 

Tiie  plaintant  teas  in  execution  at  tfie  suit  of  tlie  king,  and  being  no  just  cause,  there- 
fore lie  loas  delivered  by  supersedeas. — Where  the  said  Edward  Fyke  hath  of  long  time 
been,  and  yet  is  in  execution  upon  a  statute,  at  the  suit  of  the  late  King  Edward  the 
Sixth  ;  forasmuch  as  upon  the  e.xamination  of  the  matter  before  the  Lord  Keeper  of 
the  Great  Seal  of  England  in  open  Court,  it  manifestly  appeareth,  that  there  was  not 
just  cause  why  tlie  said  Pyke  should  remain  in  execution,  as  Gilbert  Gerrard,  and  Ro.<;e- 
well,  esquire,  the  Queen's  Majesty's  attorney  and  solicitor  general,  being  present,  did 
confess  and  agree  ;  it  is  therefore  now  ordered,  that  a  writ  of  supersedeas  be  directed 
to  the  Warden  of  the  Fleet,  in  whose  custody  the  said  Pyke  now  is,  commanding  him  by 
the  same,  forthwitli  upon  the  receipt  thereof,  to  deliver  out  of  prison  the  body  of  the 
said  plaintant ;  provided  always  before  his  deliverance  he  be  bound  to  Her  Majesty  by 
recognizance  in  one  hundred  pounds,  not  only  to  make  his  further  appearance  to  answer 
Her  Highness  any  thing  hereafter  shall  happen  to  be  laid  to  his  charge  concerning  the 
said  execution  ;  but  also  to  stand  to,  and  obey  all  such  order  and  determination  as  the 
said  Lord  Keeper  of  the  Great  Seal  and  this  Court  shall  hereafter  take  in  the  matter 
in  variance  between  him  and  the  said  Graunt :  Edward  Pyke,  plaintant,  Robert  Graunt, 
defendant  (Anno  1  Eliz.  fol.  16G  [1558-59]). 

Spicer  v.  Pakine. 

The  husband  and  wife,  defendants,  he  only  ap]iears  and  demurs,  attachment  against 
both. — Paldne  the  husband  only  appeared,  and  put  in  a  demurrer  in  both  their  names, 
without  oath  of  impotency,  or  otherwise,  for  non-appearance  of  Joan  his  ^^•ife  :  where- 
upon an  attachment  is  awarded  against  the  defendants  :  Thomas  Spicer  and  Catherine 
his  wife,  plaintants ;  John  Paldne  and  Joan  his  wife,  defendants  (Anno  1  Eliz.  fol.  1  70 
[1558-59]). 

[40]  Hodge  v.  Smith. 
'A  demurrer  put  in,  and  tlie  defendant  appeared  not  in  person,  a  subpa'na  to  make 
direct  answer. — Thomas  Hodge,  plaintant ;  W.  Smith,  defendant ;  the  defendant  de- 
murred by  his  counsel  not  appearing  in  person,  therefore  a  subpoena  was  awarded 
against  him  to  make  a  direct  answer  (Anno  1  Eliz.  fol.  "J.^O  [1558-59]). 
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Sedgewick  V.  Redman. 
Attorney  at  law  enjoined  not  to  proceed  or  call  for  judgment. — John  J;ic-kson,  attoiricv 
for  the  defendant,  at  the  common  law  is  in  open  Court  enjoined,  that  neither  he,  nor 
any  other  by  his  means,  do  furtlier  proceed  in  an  action  of  trespass  commenced  against 
the  plaintant,  and  depending  at  the  common  hiw,  nor  call  for  judgment,  until  further 
order  shall  be  therein  taken  by  the  Lord  Keeper  of  the  Great  Seal  of  England,  and 
High  Court  of  Chancery  :  John  Sedgewick  and  Alice,  plaintants :  William  Redman, 
defendant  (Anno  1  Eliz.  fol.  2  TJ  [  1  .J.jS-5'.)]).     [See  S.  C.  post,  Cary,  44. J 

Knot  v.  Jackson. 

An  injunction  granted  for  not  ap/iearing,  and  to  stay  proceedings  at  the  common 
laio. — The  plaintiil  served  the  defendant  with  a  subpoena  to  appear  in  Chancery,  where- 
of he  made  oath  ;  and  because  the  defendant  did  not  appear,  an  injunction  was  awarded 
against  the  defendant,  his  counsellors  and  attornies,  upon  pain  of  two  hundred  pounds, 
not  to  proceed  in  judgment  in  an  action  of  debt  of  forty  pounds  in  the  Common  Pleas 
against  the  defendant  (Anno  1  Eliz.  ful.  213  [1558-5'.)]).  Thomas  Knot,  plaintant  ; 
Thomas  Jackson,  defendant. 

Wade  v.  G>vye. 

A  commission  to  examine  witnesses  upon  oath  of  impolency. — David  Eyre  was  served 
witli  a  subpoena  ad  testificandum  for  the  plaintiff  in  a  cause  depending  in  this  Court, 
and  Thomas  Eyre  made  oath,  that  the  said  David  Eyre  was,  at  the  serving  of  the  said 
subpoena  upon  him,  and  yet  is,  so  sick,  that  he  is  not  able  to  travel  hither  to  testify  : 
therefore  a  eommi.ssion  is  granted  to  such  commissioners  as  the  plaintant  will  nominate 
to  examine  him  :  Jolin  Wade,  plaintant ;  Cwve  and  Alice,  defendant  (.\nno  1  Eliz.  fol. 
240  [1558-5'.)]). 

[Mews'  Dig.   tit.  Evidence.   VII.  Examination  of  Witnesses  under  Commission   or 

Mandamus,  4.  When  Witness  within  Jurisdiction,  a.  Examination  of  De  bene  esse. 

ii.  In  what  Cases.] 

[41]  RiCUERS  V.  Stilman. 

A  defendant  appearing  gratis,  an  attachment  being  out,  was  committed.— An  attach- 
ment was  awarded  against  the  defendant  for  his  not  appearance  upon  oath,  he  was 
served  with  a  subpoena,  who  now  appeared  gratis,  and  would  have  excused  himself 
that  he  had  no  notice  of  the  subpoena  ;  but  he  that  served  the  subpoena  deposed,  he 
did  hang  the  same  upon  the  defendant's  door,  and  within  half  an  hour  after,  saw  liim 
abroad  with  a  writ  in  his  hand,  which  lie  supposed  to  be  the  subpoena  ;  therefore  he  is 
committed  to  the  prison  of  the  Fleet  :  Bernard  Richers,  plaintant ;  Thomas  Stilman. 
defendant  (Anno  1  Eliz.  fol.  249  [1558-59]). 

George  t-.  Bolington. 

The  defendant  served,  with  a  subpoina  the  day  of  the  return. — The  defendant  was 
served  with  a  subpoena  the  day  of  the  return  ;  and  for  his  not  appearance  an  attachment 
was  awarded  against  him,  and  upon  oath  that  he  was  served  six  score  miles  off,  so  as  he 
could  by  no  possibility  appear,  therefore  a  commission  is  awarded  to  take  their  answers 
in  the  country,  paying  the  plaintant  six  shillings  and  eight  pence  for  his  costs  :  Henry 
George,  plaintant ;  and  Henry  Bolington  and  Joane  Deane,  defendants  (Fol.  255). 

Hobby  v.  Ke.mp. 

An  injunction  to  discharge  an  execution,  for  that  the  defendant  being  served  did 
not  appear. — An  injunction  is  granted  to  discliargo  an  execution  by  fle/jit  taken  by  the 
defendant  out  of  this  Court,  for  that  lie  being  served  with  a  subpu'iia  did  not  appear  ; 
Willi.am  Hobby,  plaintant;  Francis  Kemp,  defendant  (Anno  1  Eliz.  274  [1558-59]). 

Humble  v.  Malbe. 

A  tcitness  served  to  testify,  jwessed  for  a  soldier,  attachment  is  stayed. — The  plaintiff 
served  one  Rolfe  with  a  suFipa-na  ad  testificandum,  and  after  he  was  served,  before  he 
could  be  examined,  Rolfe  was  pressed  for  a  soldier  :  upon  oath  made  hereof,  attachment 
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\\-as  stayed  :  Richard  Humble  and  Anne  his  wife,  plaintants ;  William  Mulbe,  defendant 
(Anno  []  Pi-imo]  Eliz.  fol.  3  [?  1558-591). 

[Mews'  Dig.  tit.  Evidence,   V.  Attendance  of  Witnesses,  8.   Remedy  for  Non- 
Attendance,  a.  Attachment.] 

[42]  ASCHUGHE  v.  Skelton. 
Injunction  {si  ita  sit)  to  stay  judgment  and  execution. — The  plaintant  sets  forth  by 
his  bill,  that  where  there  was  a  suit  depending  in  the  Duchy  Court,  between  the  de- 
fendant and  Christopher  Aschughe,  his  brotlier,  for  certain  lands  ;  it  was  agreed,  and 
the  plaintant  was  bound  to  the  defendant  in  one  hundred  pounds,  that  the  said  Christo- 
[)lier  should  become  bound  by  obligation  in  the  sum  of  one  hundred  pounds,  the  10th 
day  of  June  following,  and  shoidd  then  also  make  unto  him  a  release  ;  and  the  defendant 
was  also  bound  by  obligation  in  fifty  pounds,  to  pay  the  said  Christopher  a  sum  of 
money  the  9th  of  June  in  the  parish  church  of  Dale.  And  because  both  the  days  of 
performance  of  the  conditions  of  the  said  several  obligations  were  so  near  together, 
therefore  it  was  agreed,  that  when  the  defendant  paid  his  money,  the  said  Christopher 
should  make  his  bond  and  release;  and  sheweth  that  the  ninth  day  of  June,  the 
defendant  came  not  himself,  but  sent  his  servant  to  pay  the  money  ;  and  Christo])her 
was  there  ready  to  make  the  bond  and  release  to  the  defendant,  ap.d  offered  to  deliver 
the  same  to  the  defendant's  servants,  but  they  refused  to  accept  thereof  ;  and  afterward 
the  said  Christopher  offered  the  .same  to  the  defendant,  but  he  likewise  refused  to 
receive  the  same,  and  yet  puts  the  plaintiff's  bond  of  one  hundred  pounds  in  suit  in 
the  King's  bench  ;  hereupon  an  injunction  is  granted  with  a  clause  {si  ita  sit)  to  stay 
all  further  prosecution  of  any  action  in  any  the  Queen's  Courts  at  the  common  law,  or 
elsewhere,  upon  the  bond  of  one  hundred  pounds  against  the  plaintant ;  and  also  the 
taking  of  any  nisi  prius,  or  judgment,  or  execution  upon  judgment,  if  judgment  be 
already  given  upon  the  same  bond,  until  the  defendant  have  made  a  perfect  [43] 
answer,  and  the  Court  take  other  order:  Aschughe.  plaintant ;  Skelton,  defendant 
(.\nno  -J  Eliz.  fol.  9  vt  12  [1559-60]). 

B.VRENTINE  V.  H.\RBERT. 

A  commission  to  the  examiner  of  the  Court  to  examine  witnesses. — A  commission  is 
awarded  to  Thomas  Ward,  one  of  the  examiners  of  this  Court  of  Chancery,  for  the 
examining  of  witnesses  in  perpetual  memory,  in  which  commission  the  defendants 
niav  examine,  if  thev  think  good  :  Barentine,  plaintant ;  Harbert  and  Alice,  defendants 
(Anno  2  Eliz.  fol.  4G  [1559]). 
[Mews'  Dig.  tit.  Evidence,  VIII.  Perpetuation  of  Testimony,  3.  Taking  Evidence.] 

Mayor  .\xd  Aldermen  of  London  v.  Dormer. 

A  subpcuna  to  appear  before  the  Mayor  and  Aldermen  of  London,  for  an  orphan's 
jiortion. — The  defendant  was  bound  by  recognizance  to  the  Chamberlain  of  London,  for 
payment  of  divers  sums  of  money  for  orphans  portions  ;  and  departed  out  of  this  city, 
and  dwelt  in  Oxfordshire,  leaving  no  estate  behind  him  in  the  city  ;  so  as  the  process  of 
the  city  cannot  take  hold  ;  therefore  a  subpoena  is  granted  against  him  upon  pain  of 
one  hundred  pounds,  to  appear  before  the  Mayor  and  Aldermen,  and  to  stand  to  their 
order  :  Mayor  and  Aldermen  of  London,  plaintants  ;  John  Dormer,  defendant  (Anno 
2  Eliz.  fol.  5  [1559-60]).  Afterwards  fol.  (w.  ordered,  if  he  do  not  appear,  an  attach- 
ment is  granted. 

Brown  v.  Smith. 

Aw  order  for  bringing  evidences  into  Court. — Sir  Humphrey  Brown,  Knt.,  one  of 
the  Judges  of  the  Common  Pleas,  is  plaintant  against  the  defendant  ;  and  an  order 
is  made  for  bringing  in  and  delivering  into  the  Court  of  certain  evidences  :  Sir 
Ilumphrev  Brown,  Knt.,  plaititant ;  Thomas  Smith,  defendant  (Anno  2  Eliz.  fol. 
5;!  [1559-60]). 

Anonymous. 

Decrees  and  dismissions  entered  at  large. — Nota,  that  dismissions  were  entered 
at  large  (Anno  2  Eliz.  [1559-60],  fol.  55  and  fol.  56).  A  decree  was  entered  at  large 
in  the  register's  book;  which  be  the  first  I  find  entered  at  large  in  that  kind,  and  so 
after  divers  others. 
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DUTTON  V.  AlERSEY. 

.1  icrit  of  priviUije  qranted  to  a  suitor. — The  defendant  appeared  upon  a  subpcena, 
[44]  and  answered  the  plaintant's  bill,  and  after  attended  upon  the  Lord  Keep«;r,  for  a 
mutter  in  controversy  between  him  and  one  Ellin  Wrvne  ;  and  in  the  meantime  being 
arrested  in  London,  at  the  suit  of  one  Anthony  Brisket,  contrary  to  the  order  and 
]>rivilege  of  this  Court  ;  it  is  therefore  ordered,  That  a  subpipna  of  privilege  be  granted 
to  the  ALiyor  and  Sheriffs  of  London,  for  the  discharge  of  the  said  arrest  :  Kichard 
Dutton,  plaintant ;  William  AJersey,  defendant  (Anno  2  Eliz.  fol.  58  [1559-60]). 

Stuadlixg  v.  Pembroke  (Earl  of), 

The  Sheriff  amerced  £5  for  return  non  est  inventus,  upon  an  attachment  having 
been  in  presence  of  the  party. — Forasmuch  as  Thomas  Harbert,  Sheriff  of  Monmouth- 
shire, hath  returned  non  est  inventus,  upon  an  attachment  awarded  against  Roger 
Williams,  who  is  a  Justice  of  Peace,  and  as  is  informed,  was  at  the  last  Quarter  Sessions 
holden  for  the  same  county  ;  therefore  the  Sheriff  is  amerced  five  pounds  :  Sir  Thomas 
Stradling,  Knt.,  plaintant ;  William  Earl  of  Pembroke,  defendant  (Anno  2  Eliz.  fol.  84 
11559-00]). 

[Cf.  Arnold  v.  Roberts,  1577,  Ch.  Cas.  115.] 

Segewick  v.  Redman. 

The  attorney  ordered  to  stay  proceedings,  the  defendant  proceedeth  ;  injunction  to 
bring  in  the  money  levied,  and  to  ansicer  the  contempt. — The  defendant  s  attorney  at 
law  was  enjoined  to  stay  his  proceedings  at  law  again.st  the  plaintant  in  an  action 
of  trespass.  And  notwithstanding  this,  the  defendant  himself  proceeded  and  got 
judgment,  and  took  out  a  levari  facias  against  the  plaintant  :  and  an  injunction  was 
granted  against  the  defendant  himself,  to  stay  the  execution  of  the  same  writ  of  levari 
facias  ;  or  if  he  had  executed  it,  and  levied  the  damage  and  costs,  that  then  he  should 
bring  all  the  money  thereupon  received  into  the  Court  of  Chancery  in  Crastina 
A.?censionis  Domini,  to  be  disposed  of  as  the  Court  shall  think  fit  ;  and  yet,  notwith- 
standing himself  should  be  then  present  in  Court  to  answer  the  contempt  :  John 
Segewick,  plaintant;  William  Redman,  defendant  (Anno  2  Eliz.  fol.  92  [1559-00]). 
[See  S.  C.  ante,  Gary,  40.] 

[45]  DowciiE  V.  Perrot. 

Injunction  for  the  defendant's  possession. — The  defendant  was  in  possession  at 
the  time  of  the  bill  exhibited,  and  the  plaintant  entered  upon  him  after  the  bill,  there- 
fore an  injunction  for  the  defendant  against  the  plaintant :  William  Dowche,  plaintant ; 
John  Perrot.  defendant  (Anno  2  Eliz.  fol.  99  [1559-GO]). 

[Mews'  Dig.  tit.  Injunction,  B.  In  what  Cases  granted,  8.  To  quiet  Possession.] 

Staxeeridge  r.  Hales. 
Injunction  to  stay  all  proceedings  at  common  law. — An  injunction  was  granted 
against  the  defendant  upon  pain  of  one  hundred  pounds,  that  he  should  not  prosecute 
an  action  of  debt  of  five  jx)unds,  or  any  writ  of  nisi  priits,  jury,  judgment,  or  execution 
of  judgment,  if  judgment  be  given,  before  the  Justices  of  either  Bench,  until  special 
licence  be  given  bv  this  Court  :  Thomas  Stanebridge,  plaintant ;  Thomas  Hales, 
defendant  (Anno  1  Eliz.  fol.  ]  03  [1558-59]).     [See  S.  C.  Cary,  48,  49.] 

FrnELD   V.    YiMORE. 

The  defendant  examined  upon  interrogatories,  and  if  the  matter  appeared  not  for 
the  plaintant,  then  he  to  pay  costs,  and  the  cause  dismissed. — Forasmuch  as  it  is  informed, 
the  trial  of  the  truth  of  the  matter  resteth  altogether  in  the  declaration  of  the  de- 
fendant ;  it  is  therefore  ordered  that  the  defendant  shall  be  examined  upon  inter- 
rogatories to  1)6  ministered  by  the  plaintant,  upon  whose  examination  if  the  matter  fall 
not  out  for  the  plaintant.  then  the  plaintant  to  pay  the  defendant  costs,  and  the  cause 
to  be  dismis.sed  :  John  Fvfield,  plaintant;  John  Viniore  and  Alice,  defendants  (Anno 
2  Eliz.  fol.  122[1559-(;0]). 

[Mews'  Dig.  tit.  Evidence,  V.  Attendance  of  Witnesses.  6.  Expenses  and 
Conduct  Money,  a.  Tender  and  Payment.] 


CABY,  46.  FINCH  AM  V.   BLACKWOOD  25 

FiN'CHAM  V.  Blackwood. 
Defendant  dismissed  with  costs,  the  plaintant  not  appearing  at  the  hearing. — The 
plaiiitant  at  the  clay  appointed  for  hearing  appeared  not,  therefore  the  defendant  is 
dismissed  with  costs :   Ricliard   Fincham,  plaintant ;   William   Backwood,   defendant 
(Anno  2  Eliz.  fol.  125  [1559-GO]). 

COLVERWELL   V.    BONGEY. 

Decreed  that  the  defendant  shall  acknouiedge  satisfaction  of  a  judgment. — The 
defendant,  notwithstanding  an  injunction  delivered  unto  him,  got  a  judgment  upon 
an  action  of  debt  in  the  Common  Pleas  ;  and  decreed  upon  the  hearing  of  the  cause 
that  the  defendant  shall  within  fourteen  days  next  after  the  decree,  resort  to  the  record 
in  the  Common  Pleas,  whereupon  the  said  judgment  is  [46]  entered,  and  there  to  con- 
fess of  record  a  full  satisfaction  of  the  said  judgment.  Nota.  the  action  of  debt  in  the 
Common  Pleas  was,  for  not  delivering  to  the  defendant  a  statute,  which,  by  the  de- 
positions of  witnesses,  appeared  to  be  delivered,  and  by  the  clerk  of  the  staples  certificate, 
the  record  was  discharged  :  Nicholas  Colverwell,  plaintant ;  Ralph  Bongey,  defendant 
(Anno  2  EHz.  fol.  126  [1559-GO]). 

Fielding  v.  Wren. 
A  decree  for  a  fold-course,  or  common  of  pasture. — It  is  decreed,  the  plaintant,  his 
heirs  and  assigns,  and  his  or  their  farmers  of  the  said  farm  or  tenement,  called  Stubles, 
shall  from  henceforth  hold  and  enjoy,  as  appendant  to  the  same  farm  or  tenement, 
called  Stubles,  all  the  same  fold-course,  or  common  of  pasture,  for  the  full  number 
of  three  hundred  sheep  within  the  said  fields  of  Wentforth  alias  Wentford  :  Basill 
Fiekhng  and  Alice,  plaintants ;' Thomas  Wren,  defendant  (Anno  2  Eliz.  fol.  137  and 
155  [1559-(iO]).  !■■ 

[Mews'  Dig.  tit.  Common,  I.  Eights,  1.  Common  of  Pasture,  a.  Appendant  and 

Appurtenant.] 

Alnete  v.  Bettam. 

Two  defendants  contend  fur  a  tenement ;  the  tenant  paying  his  rent  into  the  Chancery, 
is  discharged. — The  plaintant  exhibited  his  bill,  thereby  shewing  that  there  is  question 
and  controversy  between  two  defendants,  for  the  reversion  of  the  manor  of  Aldwell, 
which  he  holdeth  for  years  by  lease,  made  thereof  to  him  by  one  Anthony  Marmyon, 
and  that  he  doth  not  know  to  which  of  them  the  rent  and  reversion  is  due,  and  therefore 
desireth,  that  upon  payment  of  his  rent  into  this  Court,  according  to  the  covenants 
and  articles  of  his  lease,  he  may  be  discharged,  and  saved  harmless  from  molestation, 
suit,  and  trouble  for  the  same  rents  by  the  defendants,  or  either  of  them  ;  wherefore 
it  is  ordered,  an  injunction  be  awarded  against  the  defendants,  not  to  molest  the 
plaintant  for  his  said  rent  during  the  said  contention,  so  as  the  plaintant  pay  his  rent 
into  [47]  this  Court :  John  Alnete,  plaintant ;  Christopher  Bettam  and  Edmond 
Marmyon,  defendants  (Anno  2  EUz.  fol.  141  [1559-60]). 

Peacock  v.  Collens. 

Setting  doicn  depositions  in  a  icrong  sense  suppressed,  and  the  tcilnesses  examined 

again. — Upon  hearing  of  the  matter,  three  witnesses  examined  by  commission  did 

in  open  Court  depose,  that  the  commissioners  have  set  down  their  depositions  otherwise 

than  they  did  depose  ;  therefore  it  is  ordered  those  depositions  shall  be  void,  and  the 

same  witne-sses  shall  be  examined  again  :  John  Peacock,  plaintant,  Edward  Collens, 

defendant  (Anno  2  Eliz.  fol.  146  [1559-60]). 

[Mews'   Dig.   tit.   Evidence,  VII.   Examination  of  Witnesses  under  Commission 

or  Mandamus,  14.  Depositions,  d.  Suppressal  of.  Hi.  Other  Grounds.] 

Sapcote  v.  Newport. 

Injunction  for  the  plaintanC s  possession  as  at  the  time  of  the  hill,  and  three  years 
before. — For  that  the  Court  was  credibly  informed,  the  plaintant  was  in  peaceable 
possession  at  the  time  of  the  bill  exhibited,  and  three  years  before,  an  injunction  is 
awarded  :  John  Sapcote,  plaintant,  William  Newport,  defendant  (Anno  2  Ehz.  fol. 
173  [1559-60]). 

[Mews'  Dig.  tit.  Injunction,  B.  In  what  Cases  granted,  8.  To  quiet  Possession.] 
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BuRTET  r.  Eedman. 

An  airanl  iiiuile  hij  justices  of  assizes  ordered  to  be  performed. — The  suit  was  con- 
cerning the  custom  of  tenant  right  for  lands  in  Dent,  in  tlie  county  of  York  ;  ami 
for  that  both  parties  confessed,  that  Justice  Dallison,  and  Serjeant  Kastall,  Justicis 
of  assizes  in  that  county,  had  made  an  award  in  the  cause  between  the  parties,  therefori' 
it  was  decreed  that  both  parties  should  perform  it  ;  and  an  injunction  is  granted  t<i 
either  party  against  the  other  for  that  purpose;  and  wliere  an  injunction  was  thi- 
last  term  granted  against  the  defendant  for  stay  of  execution  upon  a  judgment  in  tlie 
Common  I'leas;  it  is  ordered  the  .'laid  injunction  shall  .>;tand  in  force,  and  tlie  defendant 
shall  obey  the  same,  and  tlie  defendant  shall  answer  the  ])lnintifl"s  bill  :  William  Burtt  t 
and  .\lice.  plaintants;  William  ]{.'dman.  defendant  (Anno  '2  Eliz.  tnl.  174  [1559-GOj). 
[Mews'  Dig.  tit.  Injunction.  C.  Practice  relating  to,  G.  Continuing.] 

St.anebridge  r.  Hales. 

Injunction  to  stai/  suits  if  the  plaintant  brine/  £223  into  Court  ;  execution  to  sto'i 
for  the  rest. — It  is  ordered,  the  injunction  formerly  granted  [48]  against  the  defendant, 
for  stay  of  his  action  in  the  King's  Bench  be  dissolved,  and  the  defendant  to  be  at  lilierly 
to  take  judgment  upon  his  action  of  debt  of  five  luindred  pounds.  Provided  if  tlie 
plaintant  do  bring  into  Court  on  Monday  next,  two  hundred  and  twenty-three  jiounds. 
then  execution  for  the  rest  is  to  be  suspended  until  this  Court  take  other  order  :  Thomas 
Stanebridge,  plaintant;  Thomas  Hales,  defendant  (Anno  2  Eliz.  fol.  176  [1559-00]). 
[Mews'  Dig.  tit.  Appeal,  III.  To  Court  of  Appeal.  'J.  c.  On  wliat  Terms.     See  S.  C 

Cary,  45.  49.] 

B.^GNOLD  r.  Green. 

^yitnesses  examined  by  commission  before  ansuer.  in  regard  they  were  old. — The 
plaintant  exhibited  his  bill  in  this  Court,  and  before  the  defendant  answered,  had  a 
commis.sion  to  examine  his  witnesses,  upon  pretence  the  witnesses  were  old  and  in 
danger  to  die  :  Sir  Radnus  Bagnold  Miles,  plaintant ;  Green,  defendant  (Anno  2  Eliz. 
fol.  178  [1559-GO]). 

[Mews'  'Dig.  tit.  Evidence,  VII.  Examination  of  Witnesses  under  Commission  or 
Mandamus.  4.  When  witliin  the  Jurisdiction,  iv.  At  what  Stage.  S.  C. 
Dick.  2.] 

KiDXERE  V.  Harrison. 

The  plaintant  after  bill,  answer,  and  replication,  distraineth,  for  which  an  injunc- 
tion is  granted. — The  defendant  first  exhibited  her  bill  in  this  Court,  for  land  conveyed 
to  her  in  jointure,and  evidences  of  the  same  land, and  after  did  molest  the  same  plaintant 
by  distresses,  after  answer  and  replication  jnit  into  tliis  Court,  therefore  an  injunction 
is  granted:  Richard  Kidnere,  plaintant ;  Agnes  Harrison,  defendant  (Anno  2  Eliz. 
fol.  173  [1559-G()Jj. 

[Mews'  Dig.  tit.  Distress,  A.  For  Rent  and  Charges  on  Land,  15.  Injunction 
restraining  Distress.] 

Hilton  v.  Lawson. 

Certiorari  to  remove  the  suit  from  the  Chancery  of  Durham  into  this  Court. — 
The  plaintant  setteth  forth,  that  Ids  father  and  he  are  jointly  seised  for  life  of  the  lordship 
of  Barrington.  in  the  county  Palatine  of  Durham  :  and  that  the  defendant  sues  his 
father  for  those  lands  before  the  Chancellor  of  Durham,  and  for  that  it  was  informed 
that  the  plaintant  dwelletli  in  Ratcliffe,  in  the  county  of  Middlesex,  and  tliat  the  plain- 
tant's  father  is  an  old  diseased  man,  and  not  able  to  follow  his  suit ;  therefore  a  certiorari 
is  granted  ;  directed  to  the  Chancellor  of  Durham,  to  certify  into  this  Court  the  whole 
matter  depending  before  him  :  William  Hilton  and  Alice,  plaintants ;  Robert  Lawson 
and  [49]  William  Lawson,  defendants  (Anno  2  Eliz.  fol.  200  [1559-GO]). 

North  r.  Kelewich. 

Injunction  to  stay  judgment  upon  certificate  of  the  justices  of  assizes. — The  plaintant 
being  son  and  heir  to  his  father,  who  died  intestate,  entered  into  the  house  whereof 
his  father  died  seised  in  fee,  and  possessed  himself  of  certain  small  parcels  of  goods, 
to  the  value  of  five  shillings  of  his  fatlier's  goods  who  died  intestate  ;  and  the  defendant 
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having  an  obligation  of  four  hundred  pounds  made  by  the  father  unto  him  for  per- 
forming the  covenants  of  an  indenture,  sued  the  son  as  executor  to  his  father  (wlio 
died  intestate)  and  upon  the  te.stimony  of  .some  witnesses,  that  the  plaintant  had  sold 
"V  given  away  the  said  small  parcels  of  goods,  a  verdict  passed  for  the  defendant  for 
the  whole  four  hundred  pounds,  which  appeared  by  certificate  of  the  ju.stices  of  assizes  ; 
Hid  thereupon  an  injunction  was  granted  to  stay  judgment,  and  all  other  actions 
f'l  be  commenced  by  the  defendant  against  the  plaintant  upon  the  same  obligation, 
until  the  matter  be  heard,  or  otherwise  determined  by  the  Court:  Edward  North, 
jjlaintant;  George  Kelewich,  defendant  (Anno  2  Eliz.  fol.  237  [1559-60]). 

H.\LE3  V.  .STANEBRIDGE. 

Injunction,  dissolved  if  cause  be  not  sheiced. — It  is  ordered,  if  the  defendant  shew 
not  cause  on  Friday  next,  then  the  injunction  before  granted  for  the  defendant  against 
the  plaintant,  to  stay  his  execution  in  the  King's  Bench,  shall  be  dissolved,  or  else  the 
money  for  which  the  plaintant  lieth  in  execution  at  the  defendant's  suit  shall  remain 
in  his  hands,  in  part  of  payment  of  such  money  as  is  due  unto  him  by  the  defendant  ; 
and  afterwards  upon  Friday,  because  the  Lord  Keeper  did  not  sit  in  Court  to  hear  such 
cause  as  was  offered,  further  day  was  given,  and  afterwards  the  plaintant  was  left  at 
liberty  to  call  [50]  for  execution  upon  the  judgment,  because  the  defendant  shewed  no 
cause  :  Thomas  Hales,  plaintant ;  Thomas  Stanebridge,  defendant  (Anno  2  Eliz.  fol. 
244  [1559-GO]).     [See  S.  C.  Gary,  -to,  48.] 

Bill  v.  Body. 

Injunction  to  stay  the  defendant's  suit  at  law,  because  he  began  in  Chancery. — The 
defendant  exhibited  his  bill  into  the  Chancery,  for  certain  lands,  and  afterwards  sued 
the  plaintant  in  the  Common  Pleas  for  the  same  lands,  before  the  matter  was  determined 
in  the  Chancery  ;  therefore  an  injunction  was  awarded  against  the  said  Body,  to  stay 
his  proceedings  in  the  Common  Pleas:  Robert  Bill  and  Thomas  Ciitford.  plaintants; 
John  Body,  defendant  (Anno  2  Eliz.  fol.  263  [1559-00]).     [S.  C.  Diek.  1.] 

ROSSE  r.  L.\SSEI.S. 

The  plaintant  being  in  execution  upon  a  statute,  icas  delivered  upon  recognisance. — 
The  Under-SherifF  of  Middlesex,  brought  into  this  Court  the  body  of  the  plaintant, 
l)y  commandment  of  the  Lord  Keeper,  in  execution  upon  a  writ  of  extent  of  three 
hundred  pounds,  together  with  the  said  writ,  at  the  suit  of  Sir  Edmond  iLahverer,  Knt., 
and  by  order  of  Court  he  was  taken  from  the  Sherift"  of  Middlesex,  and  delivered  in 
<  xecution  to  the  warden  of  the  Fleet,  for  the  three  hundred  pounds,  and  because  the 
defendants  shewed  no  good  cause  to  the  contrary  \ipon  a  day  given  them  :  therefore 
it  was  ordered,  that  upon  recognizance  by  the  plaintant,  and  good  sureties,  to  stand 
to  the  order  of  the  Court,  or  else  to  yield  his  body  prisoner  to  the  Fleet  in  execution, 
and  there  to  remain  until  the  defendant  be  satisfied,  he,  the  plaintant,  shall  have 
liberty  to  go  at  large  ;  and  that  the  defendant  shall  not  sue  for  any  manner  of  execu- 
tion, bv  force  of  the  said  execution  ;  Robert  Rosse,  plaintant ;  Christopher  Lassels  and 
Alice,  defendants  (Anno  3  Eliz.  fol.  90  [1560-61]). 

Brooke  v.  Apprice. 

The  plaintant  had  execution  for  £300  and  ordered  to  take  execution  for  £100  only. — 
The  plaintant  had  judgment  in  the  King's  [51]  Bench,  against  the  defendant  upon  a 
liond  of  two  hundred  pounds,  and  another  judgment  for  three  hundred  pounds.  ujKin 
an  action  of  debt  of  arrearages  of  account  in  the  King's  Bench  ;  and  ordered  they  may 
proceed  with  execution  upon  the  bond  of  £200,  and  also  to  take  execution  of  £100, 
parcel  of  the  £300,  provided  always,  and  it  is  ordered,  the  plaintant  shall  not  in  anywise 
jjroceed,  nor  take  execution  of  the  £200  residue  of  the  £300  recovered  upon  the  account, 
without  special  licence  of  the  Court  :  John  Brooke  and  Catherine  his  wife,  plaintants ; 
Thomas  Apprice,  defendant  (Anno  3  Eliz.  fol.  233  [1560-61]). 

BouLT  r.  Blunt. 

A  de  vilaica  removenda,  for  part  of  a  parsonage,  and  an  injunction  for  the  house. — 
The  plaintant  sheweth  by  his  bill,  that  the  parsonage  of  Thekejye  was  holdcn  by  force, 
whereby  the  plaintant  could  not  be  inducted  ;  whereupon  a  writ  of  de  rilaica  removenda 
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was  awarded  out  of  this  Court,  and  thereby  the  plaintant  put  in  possession  by  the 
Slieritf  :  nevertheless  the  defendant  keepeth  the  possession  of  the  said  house  apper- 
taining to  the  parsonage  ;  and  for  that  the  plaintant  is  bound  to  pay  his  first-fruits 
to  the  Queen's  Majesty,  therefore  an  injunction  is  granted  against  him  :  Thomas 
Boult,  clerk,  plaintant;  Sir  George  Blunt,  Miles  and  Alice,  defendants  (Anno  3  Eliz. 
fol.  2G2[1560-G1]). 

Harrison  v.  Chojiei.ctv. 

Injunction  for  the  corn  sowed  upon  a  lease  parol. — The  plaintant  made  title  to  the 
lands  by  a  lease  parol  made  by  the  defendant  unto  him,  whereupon  he  did  sow  the 
ground  with  corn,  and  the  defendant  entered  upon  him  ;  therefore  the  plaintant  had 
an  injunction  for  the  corn:  Thomas  Harrison,  plaintant;  Eichard  Chomeley,  Miles 
and  Alice,  defendants  (Anno  3  Eliz.  [15C0-G1]),  for  three  hundred  pounds. 

Lnrox  r.  Couper. 

Decree  for  three  shillings  and  fourpence  rent  service  and  suit  of  Court. — It  is  decreed, 
the  defendant  and  his  heirs  [52]  shall  from  time  to  time  yearly  pay  to  the  plaintant  and 
his  heirs,  lords  of  the  manor  of  Knebworth,  the  rent  of  three  shillings  and  fourpence 
for  the  piece  of  ground  called  the  Hawte,  together  with  the  arrearages  thereof  since 
the  6th  of  Edw.  G.  And  shall  from  henceforth  do  suit  and  service  to  the  Court  of  the 
plaintant  and  his  heirs,  owners  of  the  said  manor  ;  and  the  plaintant  and  his  heirs 
.shall  have  and  receive  the  fines  and  amerciaments  presentable  in  the  Court  of  the 
manor,  for  any  trespass,  or  lack  of  service  done  by  the  tenants  of  the  said  Hawte  : 
Richard  Litton,  plaintant;  John  Couper,  defendant  (Anno  6  Eliz.  fol.  14-5  [1563-64]). 

Fairefield  v.  Greenfield. 

The  plaintant  married  before  answer,  and  no  advantage  taken,  therefore  no  hill  of 
revivor. — It  is  ordered  a  subpoena  be  awarded  against  the  defendant  to  be  examined 
u|X)n  interrogatories,  whether  before  his  answer  he  had  knowledge  that  the  plaintant 
was  married,  and  would  take  no  advantage  of  the  same  marriage  in  his  answer,  then 
the  matter  to  proceed  without  bill  of  revivor  :  Christian  Fairefield,  plaintant ;  Robert 
Greenfield,  defendant  (Anno  G  Eliz.  fol.  l.JO  [1563-64]). 

Pannell  r.  Hodgson. 

Adrowson  passelh  not  by  livery,  within  view  of  the  church,  without  deed,  there  being 
incumbent. — The  question  of  the  case  drawn  was,  whether  the  advowson  in  question 
did  pass  by  the  livery  made  in  the  view  of  the  church  without  deed  or  not  (the  church 
being  full  of  an  incumbent)  and  resolved  by  the  Lord  Chief  Justice  of  the  King's  Bench, 
and  .Justice  .Manwood,  to  whom  the  .same  was  referred,  that  the  advowson  could  not 
pas,s  bv  that  liverv  :  Pannell,  plaintant ;  Hodgson,  alias  Hodson,  defendant  (Anno 
18  &  19  Eliz.  [1.J76]). 
[Mews'  Dig.  tit.  Ecclesiastical  Law,  Y.  Advowson  and  Presentation,  1.  Advowson.] 

WiLFORD  V.  Denny. 

A  ducens  tecum  to  bring  in  deeds,  but  ordered  to  be  delivered  to  the  nsher  of  the  Court, 
not  to  the  plaintant. — .\  subpa-na  ducens  tecum  was  awarded  again.st  the  defendant 
to  bring  in  certain  deeds,  and  to  shew  cause  wh\-  the  same  should  not  be  delive-[53]-rf'i 
to  the  plaintant ;  the  defendant  by  his  counsel  shewed,  that  the  mortgage  was  upon 
condition  for  pa3Tnent  of  forty  pounds  at  a  day  ;  and  before  the  day  the  mortgagor 
sold  the  same  over  to  the  plaintant,  and  delivered  the  estate  by  livery  and  seisin, 
whereby  the  condition  was  extinct ;  and  yet  the  defendant  offered  to  give  for  the  same 
one  hundred  pounds.  It  is  ordered  that  the  evidences  be  delivered  to  the  usher  of 
the  Court,  but  not  to  the  plaintant,  without  special  order  :  Wilford,  plaintant ;  Dennv, 
defendant  (Anno  18  &  I'J  Eliz.  [157G]). 
[Mews'  Dig.  tit.  Evidence,  V.  Attendance  of  Witnesses,  3.  Subpoena  ducens  tecum, 

a.  Generally.^ 

Stuki-y  v.  Lutterell. 
The  defendant  took  a  commission,  and  returned  a  demurrer,  ordered  to  answer. — 
The  plaintant  exhibited  his  bill  to  be  relieved  for  a  promise,  supposed  to  be  made  by 
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the  Lady  Lutterell  for  a  lease  of  certain  lands,  and  for  stopping  certain  ways;  the 
defendant  had  a  commission  to  take  her  answer,  and  dorauned,  for  that  the  plaintant 
may  have  his  remedy  hy  law  ;  which  cause  seems  insufficient,  and  not  to  be  allowed  of  : 
and  the  rather,  for  that  the  defendants  having  a  commission  to  take  their  answers 
in  the  country  did  demur  ;  therefore  a  subpoena  is  awarded  against  them  to  make  a 
better  answer  :  Stuklv,  plaintant ;  the  Lady  Lutterell  and  alias,  defendants  (Anno 
18&19Eliz.  [157G]). " 

Leake  v.  Marrow. 

Attachment  for  not  performing  a  decree. — Stephen  Smith  made  oath,  that  he  was 
present  when  one  John  Maddock  made  these  persons  hereinafter  named  privy  to  a  writ 
of  execution,  upon  a  decree  made  for  the  plaintant,  viz.  John  Ward,  John  Priddock, 
Henry  Pinly,  Lawrence  Banks,  John  Kiddermaster,  and  William  Tuttle  ;  and  the 
said  Maddocks  left  the  same  writ  with  one  Thomas  Smith,  from  whom  the  defendant 
confesseth  the  receipt  of  the  said  writ,  [54]  which  said  parties  have  not  performed  the 
said  decree  ;  therefore  an  attachment  is  awarded  against  them  :  Leake,  plaintant ; 
Marrow,  defendant  (Anno  18  &  19  Eliz.  [1576]). 

Burgh  v.  Wentworth. 

The  defendants,  executors  to  their  father,  being  guardian  in  socage  to  the  jAaintant, 
are  ordered  to  answer  for  profits  taken  hy  1dm. — The  bill  is  against  the  defendants  as 
executors  to  their  father,  who  in  his  lifetime  being  guardian  in  socage  to  the  plaintant, 
in  right  of  the  plaintant's  mother,  whom  he  married,  for  and  concerning  profits  by 
him  taken  of  the  lands  of  the  plaintant  during  his  minority,  for  fines  of  leases,  wood- 
sales,  and  wilful  decay  of  houses,  and  doth  aver  assets  sufficient  to  be  come  to  their 
hands ;  the  defendants  demur,  because  not  privy,  nor  chargeable  by  law,  but  ordered 
to  answer  :  Burgh,  plaintant;  Wentworth,  defendant  (Anno  18  &  19  Eliz.  [1576]). 
[Mews'  Dig.  tit.  Executor  and  Administrator,  XI IL  Proceedings  by  or  again.st,  //. 

2.  Account;  tit.  Infant,  H.  Guardian,  4.  Duties  and  Powers,  c.  Accounts;  tit. 

Trust  and  Trustee,  C.  The  Trustee,   11.  Liabilities  of  Trustees  for  Breaches  of 

Trusts,  iii.  Deceased  Trustees.] 

Barlow  v.  Baker. 

Subpoena  delivered  to  the  defendant's  wife  in  his  house,  svfficiettt.— Thomas  Staple- 
ton  made  oath,  that  he  deHvered  a  subpoena  to  the  defendant's  wife,  being  in  the 
defendant's  house,  who  hath  not  appeared  ;  therefore  an  attachment  is  awarded : 
Barlow,  plaintant;  Baker,  defendant  (Anno  18  &  19  Eliz.  [1576]). 

[Mews'  Dig.  tit.  Husband  and  Wife,  XL  Actions  by  and  against  Husband  and 
Wife,  2.  Procedure,  Pleadings,  and  Practice,  c.  Other  jjoints  of  Practice. 

Blackwall  v.  Low. 

A  year's  value  allowed  upon  surrender  of  copyhold  land. — It  is  decreed  by  assent, 
that  the  defendant  being  lord  of  the  manor  of  Alderswasley,  shall  have  for  a  fine  of  a 
copyholder  upon  a  surrender,  one  whole  year's  value,  as  the  same  is  reasonable  worth, 
according  to  the  usual  rates  of  lands  in  that  country  :  Blackwall  and  AHce,  tenants 
of  the  Manor  of  Alderswasly,  plaintants ;  Low,  defendant  (Anno  18  &  19  Ehz. 
[1576]). 

Young  v.  Burrell. 

Tlie  plaintant  sueth  for  tokens  he  delivered  to  the  defendant,  as  a  suitor  in  mar- 
riage, and  obtaineth  them. — The  defendant  confesseth  by  her  answer,  the  having  cif 
a  tablet  or  pomander  in  gold,  demanded  by  the  plaintant ;  and  as  to  the  twenty  pounds 
likewise  demanded  by  the  plaintant,  by  him  left  with  the  said  defendant  as  a  token,  at 
such  time  as  he  was  a  suitor  for  marriage  to  the  defendant,  [55]  she  confesseth  the  same 
was  left  with  her  against  her  will,  and  she  delivered  the  same  over  unto  one  Sydole  her 
brother,  who  was  a  dealer  with  her  on  the  plaintiff's  behalf,  to  the  end  he  should  deliver 
the  same  over  to  the  plaintant.  It  is  ordered,  the  tablet  be  forthwith  delivered  by 
the  defendant  to  the  plaintant,  which  was  done  prCvsently  in  Court ;  and  as  to  the 
twenty  pounds  the  plaintant  shall  call  in  the  said  Sydole  by  process  :  Young,  plaintant ; 
Burrell  and  Elizabeth  uxor  ejus,  defendants  (Anno  18  &  19  Eliz.  [1576]). 
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Hoi.DKN  r.  Clerk. 

A  bill  against  a  copy  of  Court  roll  indirectly  entered,  the  defendants  demur,  hid 
ordered  to  answer. — The  plaintant  by  his  bill  sheweth,  that  the  copy  of  the  Court  roll 
whereby  the  defendants  pretend  title,  wa.s  indirectly  entered  by  the  steward's  clerk 
of  the  manor  ;  the  defendants  demur,  for  that  the  plaintants  shall  not  be  received 
by  .surmise  to  object  against,  or  impeach  the  said  Court  rolls  ;  and  allegeth  further, 
the  copy  was  found  by  the  homage  to  be  true,  which  causes  seem  to  this  Court  very 
insufticient :  It  is  therefore  ordered,  if  cause  be  not  shewed  before  Wednesday  f<ir 
maintenance  of  the  demurrer,  then  a  subpoena  is  awarded  against  the  defendants 
to  make  answer:  Holdcn  and  Hoidcn.  plaintants  ;  ('Ink  and  Alice,  defendants  (Anno 
1S&  1'.)  Ehz.  [loTO]). 

Heinbs  v.  Windsor  (De^\n  ok). 

Variance  in  a  hill  of  reviror  from  the  first  hill  dissolred.—Thc  plaintant  liath  <x- 
hii)ited  his  bill  of  revivor  against  two,  where  the  first  bill  was  against  three  ;  and  the 
personage  in  question  is  named  by  another  name  than  in  the  former  bill  ;  therefore 
ordered,  if  cause  be  not  shewed  by  a  day,  the  defendant  shall  be  di.scharged  :  Heines. 
plaintant;  William  Dav,  Dean  of  Windsor,  and  Hatchines,  defendants  (Anno  18  &  !'.► 
Ehz.  [1576]). 

White  i:  Lowgiieh. 

Jurisdiction  of  Oxford  rejected,  one  of  the  defendants  being  not  resident  there. — 
William  Lowgher  appeared  and  answered,  but  [56]  Hobert  Lowgher  claimed  the  privilege 
of  the  university  of  Oxford;  but  because  the  said  Doctor  Lowgher  was  joined  with 
William  Lowgher  in  the  bill,  who  was  not  subject  to  the  same  jurisdiction  ;  therefore 
ordered  process  to  be  awarded  against  him,  to  shew  other  cause  why  he  should  not 
answer  ;  White,  plaintant  ;  Robert  Lowgher,  Doctor  of  Divinity,  and  William  Lowgher, 
defendant  (Anno  18  &  19  Eliz.  [1570]). 

[Mews'  Dig.  tit.  University,  o.  Other  Matters.] 

Jones  v.  Jones. 

Prosecuting  contempt  after  a  general  pardon,  to  pay  costs. — The  defendant  is  ad- 
judged to  pay  to  the  plaintants  forty  shillings  costs,  for  suing  out  process  of  contemi)t 
against  him,  being  discharged  by  Her  Majesty's  general  pardon  :  Jones  and  Parris. 
])laintants;  Jones,  defendant  (Anno  18  &  19  Eliz.  [1570]^.  There  is  more  precedents 
of  the  like  case. 

JlUMIi^  r.  MoR(;.\N. 

Subpoena  hanged  on  the  door  of  a  house  where  the  defendant  resorted. — Walter 
Jeames  made  oath,  that  he  lianged  a  sub|)wna  on  the  door  of  one  Stacy  Barry,  widow  ; 
and  that  the  defendant  used  to  resort  thither,  as  he  heard  reported  before  that  time, 
who  hath  not  appeared;  therefore  an  attachment  was  awarded:  Jeames,  plaintant; 
Morgan,  defendant  (Anno  18  &  19  Eliz.  [157()]). 
•  u 

W.VLFORD  r.  W.\LFORD. 

^Vitnesses  examined  by  fraud  suppressed,  and  the  practisers  to  be  proceeded  against 

by  bill. — The  plaintant  exhibited  his  bill  against  the  defendant,  by  practice  of  purpose 

to   examine  witnesses,  and  did   examine   witnesses  accordingly,  whereas  tlie  cause 

chiefly  concerned  one  Thomas  Staunton,  and  William  Bayles  ;  and  therefore  ordered, 

that  the  depositions  should  be  suppressed,  and  that  the  said  Staunton  and  Bayles 

shall  exhibit  a  bill  into  this  Court,  against  all  such  as  they  think  to  be  parties  to  the 

fraudulent   abusing   of   this   Court ;  Walford.  plaintant  ;  Walford.   defendant   (Anno 

19  Eliz.  [l.")7(;-77]). 

[Mews'  Dig.  tit.  Evidence,  VIL  Examination  of  Witnesses  under  Commission  or 

Mandamus,  14.   Depositions,  d.  Suppressal  of,  iii.   Other  Grounds;  tit.  Fraud 

and  Misrepresentation,  L  What  amounts  to,  4.  Concealment,  a.  Of  Facts.] 

H.\MET1IES0N   v.   TOl'NSTALL. 

Jurisdiction  of  Lancaster  alloxved. — It  is  informed,  that  the  parties  dwell  in  the 
county  palatine  of  Lancaster,  and  the  matter  of  the  bill  is  for  a  supposed  trespass. 
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in  entering  [57]  upon  the  defendant's  lands,  and  consuming  the  grass  and  hay  upon 
the  same,  which  this  Court  doth  not  use  to  hold  plea  of ;  therefore  ordered,  if  it  be  true, 
tlien  the  cause  is  dismissed,  and  the  plaintant  to  take  his  remedy  in  the  county  pala- 
tine of  Lancaster  :  Hametheson,  plaintant  ;  Tounstall,  Covell,  Rigmaden,  and  Bald- 
win, defendants  (Anno  19  Eliz.  [157(J-77|). 

B.\KKER    i:    B.\RKER. 

Suit  to  hare  the  defendant  perform  an  award. — The  plaintant's  suit  is  to  have  an 
award  made  (by  Master  Tilhey,  and  Mr.  Chambers,  arbitrators  indifferently  chosen) 
])erformed,  and  both  parties  were  bound  each  to  other  for  the  performance  of  the 
award  ;  and  one  part  of  the  award  was,  that  if  an\-  question  did  grow  between  the 
parties,  the  arbitrators  should  end  it ;  it  is  ordered,  a  subpoena  to  shew  cause : 
Lancelot  Barker,  plaintant;  Peter  Barker,  defendant  (Anno  19  Eliz.  [1576-77]). 

Jackson  v.  Smith. 

Tivo  defendants,  the  one  taketh  a  h>i.shand,  the  plaintant  puts  in  a  hill  of  revivor 
against  husband  and  loife,  and  they  discharged  with  costs. — The  plaintant  exhibiteth 
a  bill  of  complaint  against  Luce  and  ^L'^ulde,  two  of  the  defendants  ;  and  after  com- 
mission Maulde  marrieth  John  Bourne  tlie  other  defendant,  and  the  plaintant  then 
exhibited  a  bill  of  revivor  against  the  defendants,  which  needeth  not.  as  it  seemeth 
to  this  Court ;  therefore  ordered,  if  there  be  no  cause  of  revivor,  that  Bourne  and  his 
wife,  who  are  called  up  by  process  to  answer  the  same  bill,  are  Ucensed  to  depart 
without  answer  to  the  bill  of  revivor  ;  and  the  plaintant  to  pay  him  such  costs  as  this 
Court  shall  award  :  Jackson  and  Uxor,  plaintants  ;  Luce  Smith,  John  Bourne,  and 
Maulde  his  wife,  defendants  (Anno  19  Eliz.  [ir)7()-77]). 

Luc.vs  V.  Arnold. 

The  plaintant  ordered  not  to  jrroceed.  till  he  make  one  a  party,  vhoin  the  defendant 
prayeth  in  aid. — The  plaintant  by  his  bill  pretends  title  to  certain  lands,  and  freehold 
lands,  which  lands  the  defendant  claims  to  hold  by  copy  of  Court  roll  to  him  and  his 
heirs,  of  one  Thomas  Stedolph  [58]  Esquire,  lord  of  the  manor  of  Milcklam,  in  the  county 
of  Surrey,  whereof  the  said  lands  are  parcel ;  and  prayed  in  aid  of  the  said  Stedolph  : 
nevertheless  the  plaintant  served  the  said  Arnold  with  process  to  rejoin,  without  calling 
the  said  Stedolph  thereunto,  which  this  Court  thinks  not  meet  ;  therefore  ordered, 
the  plaintant  shall  no  further  proceed  against  the  defendant,  before  he  liave  called 
the  said  Stedolph  in  bv  process:  Lucas,  plaintant;  Arnold,  defendant  (Anno  19 
Eliz.  [1576-77]). 

HOLGATE   V.    Gr.WTHAM. 

Injunction  left  at  the  defendant's  hou.'^e,  and  disobeyed,  an  attachment. — The  said 
Holgate  maketh  oath,  he  left  an  injunction  in  the  house  of  the  defendant,  and  that 
the  defendant,  Elizabeth  Wliite,  Thomas  Crimore,  and  Robert  Watkins,  have  disobeyed 
the  same  ;  therefore  an  attachment  is  awarded  against  them  :  Holgate  and  C'xor 
ejus,  plaintants;  Grantham,  defendant  (Anno  18  Eliz.  [1576-77]). 

[Mews'  Dig.  tit.  Injunction,  C.  Practice  Relating  to,  9.  Service.] 

Browx  v.  Derby. 

A  commission  of  rebellion,  the  bond  made  to  the  commissioners. — The  defendant 
this  day  made  his  personal  appearance  upon  a  commission  of  rebellion,  for  saving 
his  bond  made  to  the  commissioners  in  that  behalf:  Brown,  plaintant;  Derl)v,. 
(letendant  (Anno  19  Eliz.) 

Anonymous. 

Tlie  bond  made  to  the  Lord  Chancellor,  tic. — Commonly  it  is  used  to  take  tlie  bonds 
in  the  name  of  the  Lord  Chancellor,  Lord  Keeper  of  the  Great  Seal  of  England,  the 
Master  of  the  Rolls,  or  to  any  two  of  the  Masters  of  the  Chancery,  all  which  are 
good  and  allowable  by  the  practice  of  the  Court  of  Chancery. 

Anonymous, 

V^Htnesses  examined  after  publication,  ad  informandum  conscieniiam  judicis. — 
Upon  attidavit  made  by  the  plaintant,  that  since  publication  granted  he  had  divers. 
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witnesses,  setting  down  tlieir  names,  come  to  his  knowledge,  which  formerly  lie  had 
not  knowledge  of ;  therefore  ordered,  he  may  examine  them  before  the  examiner, 
ad  informandum  conscientiam  jiidicis. 

[59]  Brioht.man  v.  Powtrell. 
Costs  for  want  of  a  bill,  gliewing  llie  subpcena,  but  delivering  no  note  of  the  day  of 
appearance,  and  attachment  for  such  serving. — The  plaintant  coming  to  the  defendant, 
shewed  him  a  writ ;  but  did  deliver  him  neither  note  of  the  day  of  his  appearance, 
neither  did  the  same  appear  unto  him  by  the  schedule,  label,  or  any  other  paper,  and 
the  defendant  appearing,  found  no  bill  ;  it  is  ordered,  the  defendant  be  allowed  good 
costs,  and  an  attachment  against  the  plaintant  for  such  serving  :  Brightman,  plaintant ; 
Powtrell,  defendant  (Anno  19  Eliz.  [157G-77J). 

WlLLOfGHBY    V.    BrEARTON. 

Jurisdiction  of  Chester  allowed. — The  plaintant  called  the  defendant,  dwelling 
in  the  county  palatine  of  Chester,  by  process  to  answer  a  bill  for  lands  lying  in  tl>e 
said  county  palatine,  contrary  to  a  general  order  lately  certified  into  this  Court  by 
Her  Majesty's  appointment,  toucliing  the  said  county  palatine,  according  to  the  said 
general  order  :  Willoughbv.  plaintant;  Brearton,  defendant  (Anno  19  Eliz.  [157(1-77]). 
[S.  C.  Cary,  GO.] 

Wood  v.  Tirrell. 

A  covenant  to  repair  a  house,  the  deferulant  would  not  suffer  it,  and  demurred, 
but  ordered  to  answer. — The  plaintant's  bill  is,  that  he  leased  a  house  to  the  de- 
fendant, and  did  covenant  to  b\iild  and  repair  it  before  a  day,  which  being  at  hand, 
and  shewed  that  he  had  prepared  timber  and  workmen  to  perform  the  same  ;  but  the 
defendant,  as  well  to  have  him  break  his  covenant,  as  to  free  himself  from  his  covenant 
to  keep  it  in  reparations,  did  interrupt  and  threaten  the  workmen,  whereby  they  durst 
not  proceed  to  repair,  and  so  the  houses  are  decayed,  and  the  plaintant  hath  no  remedy 
to  force  the  defendant  to  suffer  him  to  repair  :  the  defendant  demurred  upon  the 
bill,  alleging  the  plaintant  hath  sufficient  remedy  by  law,  which  kind  of  answer  this 
Court  ailoweth  not ;  therefore  a  subpcena  is  awarded  against  the  defendant  to  answer  : 
Wood,  plaintant;  Tirrell,  defendant  (Anno  19  EHz.  [157C-77]). 

[Mews'  Dig.  tit.  Covenant,  VI.  Breach,  2.  Relief  from  Forfeiture.] 

[60]   WiLLOUGHBY    V.    BrEARTON. 

Juri.sdiction  of  Chester  allowed. — Where  it  appeared  by  a  book  heretofore  presented 
to  the  Queen's  Highness,  under  the  hands  of  Sir  James  Dyer,  Knight,  Lord  Chief- 
Justice  of  the  Common  Pleas,  Mr.  Justice  Weston,  late  a  Justice  of  the  same  Court, 
Mr.  Justice  Harpar,  late  another  Justice  of  the  same  Court,  and  Mr.  Justice  Carus, 
late  a  Justice  of  Her  Majesty's  Bench, and  remaining  (by  force  of  Her  Majesty's  warrant) 
of  record  in  the  Court  of  Chancery,  touching  the  jurisdiction  of  the  county  palatine 
of  Chester  ;  that  before  the  reign  of  King  Henry  the  third,  all  pleas  of  lands  and  tene- 
ments, and  all  other  causes  and  contracts,  and  matters  residing  and  growing  within 
the  said  county  palatine  of  Chester,  are  pleadable,  and  ought  to  be  pleaded  and  heard, 
and  judicially  determined  within  the  said  county  palatine  of  Chester,  and  not  elsewhere 
out  of  the  said  county  palatine  ;  and  if  any  be  heard,  pleaded,  or  judicially  determined 
out  of  the  same  county,  then  the  same  is  void,  and  coram  non  judice  ;  (except  it  be 
in  case  of  error,  foreign  plea,  or  foreign  voucher,)  and  also  that  no  inhabitant  within 
the  said  county  palatine,  by  the  laws,  liberties,  and  usages  of  the  same,  be  called  or 
compelled  by  any  writ  or  process  to  appear,  or  answer  any  matter  or  cause  out  of  the  said 
county  palatine  for  any  the  causes  aforesaid  (as  by  the  said  book  amongother  things  more 
at  large  appeareth)  and  where  now  of  late  the  plaintant  hath  exhibited  a  bill  of  com- 
plaint into  this  honorable  Court,  for  and  concerning  certain  lands  and  tenements 
lying  within  the  said  county  palatine,  and  hath  taken  process  against  the  said  defend- 
ant in  that  behalf,  who  [6l]  hath  thereupon  appeared,  and  by  his  counsel  made  request 
to  this  Court,  that  for  the  causes  aforesaid  the  matter  here  exhibited  against  him 
might  be  from  henceforth  dismissed  ;  wherefore  forasmuch  as  William  Sayler  hath 
made  oath,  that  the  said  lands  do  lie  within  the  said  county  palatine,  and  that  the 
said  defendant  is  inhabiting  and  dwelling  within  the  said  county ;  therefore  the  said 
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cause  is  from  liencefortli  dismissed,  and  remitted  to  the  Chamberlain  of  Cliester,  and 
other  Her  Majesty's  ministers  there,  according  to  the  tenor  of  the  same  book  :  Wil- 
loughbv  Miles,  plaintant ;  Brearton,  defendant  (Anno  19  Eliz.  [1570-77]).  [See  S.  ('. 
ante,  Gary,  59.] 

Batt  v.  Rookis. 

A  suhpcena  served  to  testify  in  the  Guildhall,  and  not  appearing  an  attachment. — 
Jearvise  Wheatly  made  oath  for  the  serving  of  a  subpoena  upon  the  defendant,  to  testify 
on  the  behalf  of  the  plaintant  at  the  Guildhall  in  London,  who  hath  not  thereupon 
appeared  ;  therefore  an  attachment  is  awarded  against  him  :  Batt,  plaintant ;  Rookes, 
defendant  (Anno  19  Eliz.  [1576-77]). 

[Mews'  Dig.  tit.  Evidence,  V.  Attendance  of  Witnesses,  8.  Remedy  for  Non- 
Attendance,  a.  Attachment.] 

Harrison  f.  Haule. 

A  bill  against  Eager  Haule,  and  another  Roger  Haule  was  served,  he  must  sheio 
it  bi/  plea,  and  not  by  motion. — A  bill  was  exliibited  by  the  plaintant  against  Roger 
Haule,  supervisor  of  the  last  will  of  Thomas  Clifton,  and  one  Roger  Haule  was  served 
with  process,  that  was  no  supervisor  of  the  said  Clifton's  will,  and  alleged  that  the 
said  Roger  Haule,  who  was  the  super^^sor,  was  dead  ;  and  ordered  the  defendant 
shall  put  in  his  allegation  upon  oath  by  way  of  answer,  and  then  desire  judgment, 
whether  he  shall  be  compelled  to  answer  the  said  bill  or  not  :  and  therein  pay  liis  costs 
for  his  wrongful  vexation,  which  shall  be  thereupon  allowed  to  him  :  Harrison,  plaint- 
ant;  Haule,  defendant  (Anno  19  Eliz.  [157G-77]). 

[Mews'  Dig.  tit.  Practice,  A.  In  High  Court  of  Justice,  XVI.  Motions  and 
Rules,  a.  In  what  Cases.] 

Pe.\rce  v.  Crawthorn. 

Costs  to  witnesses  served  to  testify. — The  plaintants  are  adjudged  to  pay  to  the 
defendants  twenty  shillings  costs,  coming  upon  process  [62]  of  subpoena  to  testify  on 
their  behalf ;  and  having  no  charges  tendered  unto  them,  nor  any  interrogatories  put 
in  for  them  to.  be  examined  upon  :  Pearce  and  Uxor  ejus,  plaintants ;  Crawthorn 
and  White,  defendants  (Anno  19  Eliz.  [1576-77]). 

Belgr.we  v.  Hertford  (E.\rl  of). 

Costs  paid  to  a  witness  before  lie  be  examined. — La%vrence  Hide,  gentleman,  being 
called  upon  by  process  by  the  plaintant  to  testify,  informed  tliis  Court,  that  he  was 
ready  to  depose,  so  that  lie  might  first  have  his  costs  to  him  allowed,  wliich  this  Court 
thought  reasonable  :  Belgrave.  plaintant ;  Edward  Earl  of  Hertford,  and  William 
Drury,  defendants  (Anno  19  Eliz.  [1576-77]). 

Berd  v.  Lovelace. 

A  solicitor  served  loith  process  to  testify,  ordered  not  to  be  examined. — Thomas 
Hawtry,  gentleman,  was  served  with  a  subpwna  to  testify  his  knowledge  touching 
the  cause  in  variance  ;  and  made  oath  that  he  hath  been,  and  yet  is  a  solicitor  in  this 
suit,  and  hath  received  several  fees  of  the  defendant  ;  which  being  informed  to  the 
Master  of  the  Rolls,  it  is  ordered  that  the  said  Thomas  Hawtry  shall  not  be  compelled 
to  be  deposed,  touching  the  same,  and  that  he  shall  be  in  no  danger  of  any  contempt, 
touching  the  not  executing  of  the  said  process  ;  Berd,  plaintant;  Lovelace,  defendant 
(Anno  19  Eliz.  [157G-77]). 

[Mews'  Dig.  tit.  Evidence.  YI.  Examination  of  Witnesses,  8.  Privilege,  a.  Legal 
Professional  Confidence,  ii.  Solicitors.] 

Thorne  v.  Brexd. 

A  man  and  wife  exhibit  their  bill,  the  wife  dies,  the  defendant  demurs,  for  that 
there  is  no  bill  of  revivor,  ordered  to  answer. — The  plaintant  exhibited  his  bill,  as  well 
in  his  own,  as  in  his  wife's  name,  concerning  a  promise  made  by  the  defendants  to  the 
plaintant  and  his  wife,  to  make  them  a  lease  of  the  manor  of  Appescourt  during  their 
lives,  the  defendants  demur,  for  that  the  plaintant  ought  to  have  a  bill  of  revivor 
against  them,  for  that  his  wife  is  dead  since  the  bill  exhibited  :  which  cause  of  demurrer 
this  Court  alloweth  not,  for  that  the  promise  was  made  during  the  coverture,  and  the 
C.  I.— 2 
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witnesses,  setting  down  their  names,  come  to  his  knowledge,  which  formerly  he  had 
not  knowledge  of ;  therefore  ordered,  he  may  examine  them  before  tlie  examinor, 
ad  informandum  canscientiam  jiidicis. 

[59]  Brightman  v.  Powtrell. 

Costs  far  want  of  a  bill,  shewing  the  subpoena,  but  delivering  no  note  of  the  day  of 
appearance,  and  attachment  for  such  serving. — The  plaintant  comint;  to  the  defendant, 
shewed  him  a  writ;  but  did  deliver  him  neither  note  of  the  day  of  his  appearance, 
neither  did  the  same  appear  unto  him  by  the  schedule,  label,  or  any  other  paper,  and 
the  defendant  appearing,  found  no  bill  ;  it  is  ordered,  the  defendant  be  allowed  good 
costs,  and  an  attachment  against  the  plaintant  for  such  serving  :  Brightman,  plaintant ; 
Powtrell,  defendant  (Anno  19  Eliz.  [1570-77]). 

WlLLOl'GUBY    V.    BrEARTON. 

Jurisdiction  of  Chester  allowed. — The  plaintant  called  the  defendant,  dwelling 
in  the  county  palatine  of  Chester,  by  process  to  answer  a  bill  for  lands  lying  in  the 
said  county  palatine,  contrary  to  a  general  order  lately  certified  into  this  Court  by 
Her  Majesty's  appointment,  touching  the  said  county  palatine,  according  to  the  said 
general  order  :  Willouglibv,  plaintant ;  Brearton,  defendant  (Anno  It)  Eliz.  [157G-77]). 
[S.  C.  Gary,  60.] 

Wood  v.  Tirrell. 

A  covenant  to  repair  a  house,  the  defendant  would  not  suffer  it,  and  demurred, 
but  ordered  to  answer. — The  plaintant's  bill  is,  that  he  leased  a  house  to  the  de- 
fendant, and  did  covenant  to  build  and  repair  it  before  a  day,  which  being  at  hand, 
and  shewed  that  he  had  prepared  timber  and  workmen  to  perform  the  same  ;  but  the 
defendant,  as  well  to  have  him  break  his  covenant,  as  to  free  himself  from  his  covenant 
to  keep  it  in  reparations,  did  interrupt  and  threaten  the  workmen,  whereby  they  durst 
not  proceed  to  repair,  and  so  the  houses  are  decayed,  and  the  plaintant  hath  no  remedy 
to  force  the  defendant  to  suffer  him  to  repair  :  the  defendant  deiiuirred  upon  the 
bill,  alleging  the  plaintant  hath  sufficient  remedy  by  law,  which  kind  of  answer  this 
Court  alioweth  not ;  therefore  a  subpoena  is  awarded  against  the  defendant  to  answer  : 
Wood,  plaintant;  Tirrell,  defendant  (Anno  19  Eliz.  [1576-77]). 

[Mews'  Dig.  tit.  (Covenant,  VI.  Breach,  2.  Relief  from  Forfeiture.] 

[60]  WiLLOUGHBY  V.    BrEARTON. 

Jurisdiction  of  Chester  allowed. — \\Tiere  it  appeared  by  a  book  heretofore  presented 
to  the  Queen's  Highness,  under  the  hands  of  Sir  James  Dyer,  Knight,  Lord  Chief- 
Justice  of  the  Common  Pleas,  Mr.  Justice  Weston,  late  a  Justice  of  the  same  Court, 
Mr.  Justice  Harpar,  late  another  Justice  of  the  same  Court,  and  Mr.  Justice  Cams, 
late  a  Justice  of  HerMajesty's  Bench,  and  remaining  (by  force  of  Her  Majesty's  warrant) 
of  record  in  the  Court  of  Chancery,  touching  tlie  jurisdiction  of  the  county  palatine 
of  Chester  ;  that  before  the  reign  of  King  Henry  the  third,  all  pleas  of  lands  and  tene- 
ments, and  all  other  causes  and  contracts,  and  matters  residing  and  growing  within 
the  said  county  palatine  of  Chester,  are  pleadable,  and  ought  to  be  pleaded  and  heard, 
and  judicially  determined  within  the  said  county  palatine  of  Chester,  and  not  elsewhere 
out  of  the  said  coimty  palatine  ;  and  if  any  be  heard,  pleaded,  or  judicially  determined 
out  of  the  same  county,  then  the  same  is  void,  and  coram  non  judice  ;  (except  it  be 
in  case  of  error,  foreign  plea,  or  foreign  voucher,)  and  also  that  no  inhabitant  within 
the  said  county  palatine,  by  the  laws,  liberties,  and  usages  of  the  same,  be  called  or 
compelled  by  any  writ  or  process  to  appear,  or  answer  any  matter  or  cause  out  of  the  said 
county  palatine  for  any  the  causes  aforesaid  (as  by  the  said  book  amongother  things  more 
at  large  appeareth)  and  where  now  of  late  the  plaintant  hath  exhibited  a  bill  of  com- 
plaint into  this  honorable  Court,  for  and  concerning  certain  lands  and  tenements 
lying  within  the  said  county  palatine,  and  hath  taken  process  against  the  said  defend- 
ant in  that  behalf,  who  [61]  hath  thereupon  appeared,  and  by  his  counsel  made  request 
to  tliis  Court,  that  for  the  causes  aforesaid  the  matter  here  exliibited  against  liim 
might  be  from  henceforth  dismissed  ;  wherefore  forasmuch  as  William  Sayler  hath 
made  oath,  that  the  said  lands  do  lie  within  the  said  county  palatine,  and  that  the 
said  defendant  is  inhabiting  and  dwelling  within  the  said  county  ;  therefore  the  said 
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cause  is  from  henceforth  dismissed,  and  remitted  to  the  Chamberlain  of  Chester,  and 
other  Her  Majesty's  ministers  there,  according  to  the  tenor  of  the  same  book  :  Wil- 
loughby  Miles,  plaintant ;  Brearton,  defendant  (Anno  1 'J  Eliz.  [1576-77]).  [See  S.  C. 
ante,  Cary,  59.] 

Bait  r.  Rookes. 

A  subpoena  served  to  testify  in  the  Guildhall,  and  not  apjiearing  an  attachment. — 
Jearvise  Wheatly  made  oath  for  the  serving  of  a  subpoena  vipon  the  defendant,  to  testify 
on  the  behalf  of  the  plaintant  at  the  Guildhall  in  London,  who  hath  not  thereupon 
appeared  ;  therefore  an  attachment  is  awarded  against  him  :  Batt,  plaintant ;  Rookes, 
defendant  (Anno  19  Eliz.  [1576-77]). 

[Mews'  Dig.  tit.  Evidence,  V.  Attendance  of  Witnesses,  8.  Remedy  for  Non- 
Attendance,  a.  Attachment.] 

Harrison  r.  Haule. 

A  hill  against  Roger  Haule,  and  another  Roger  Haule  icus  served,  lie  must  shew 
it  hi/  plea,  and  not  hij  motion. — A  bill  was  exliibited  by  the  plaintant  against  Roger 
Haule,  supervisor  of  the  last  will  of  Thomas  Clifton,  and  one  Roger  Haule  was  served 
with  process,  that  was  no  supervisor  of  the  said  Clifton's  ^^^ll,  and  alleged  that  the 
said  Roger  Haule,  who  was  the  supervisor,  was  dead  ;  and  ordered  the  defendant 
shall  put  in  his  allegation  upon  oath  by  way  of  answer,  and  then  desire  judgment, 
whether  he  shall  be  compelled  to  answer  the  said  bill  or  not :  and  therein  pay  his  costs 
for  his  wrongful  vexation,  which  shall  be  thereupon  allowed  to  him  :  Harrison,  plaint- 
ant; Haule,  defendant  (Anno  19  Eliz.  [1576-77]). 

[Mews'  Dig.  tit.  Practice,  A.  In  High  Court  of  Justice,  XVI.  Motions  and 
Rules,  a.  In  what  Cases.] 

Pearce  v.  Cr.wthorx. 

Costs  to  witnesses  served  to  testify. — The  plaintants  are  adjudged  to  pay  to  the 
defendants  twenty  shillings  costs,  coming  upon  process  [62]  of  subpoena  to  testify  on 
their  behalf  ;  and  having  no  charges  tendered  unto  them,  nor  any  interrogatories  put 
in  for  them  to.  be  examined  upon  :  Pearce  and  Uxor  ejus,  plaintants ;  Crawthorn 
and  ^Yhite,  defendants  (Anno  19  Eliz.  [1576-77]). 

Belgrave  v.  Hertford  (E.«!l  of). 

Costs  paid  to  a  ivitness  before  he  he  examined. — Lawrence  Hide,  gentleman,  being 
called  upon  by  process  by  the  plaintant  to  testify,  informed  tliis  Court,  that  he  was 
ready  to  depose,  so  that  he  might  first  have  his  costs  to  him  allowed,  wliich  this  Court 
thought  reasonable  :  Belgrave,  plaintant ;  Edward  Earl  of  Hertford,  and  William 
Drury,  defendants  (Anno  19  Eliz.  [1576-77]). 

Berd  v.  Lovelace. 

A  solicitor  served  with  process  to  testify,  ordered  not  to  be  examined. — Thomas 
Hawtry,  gentleman,  was  served  with  a  subpoena  to  testify  his  knowledge  touching 
the  cause  in  variance  ;  and  made  oath  that  he  hath  been,  and  yet  is  a  solicitor  in  this 
suit,  and  hath  received  several  fees  of  the  defendant  _;  which  being  informed  to  the 
Master  of  the  Rolls,  it  is  ordered  that  the  said  Thomas  Hawtry  shall  not  be  compelled 
to  be  deposed,  touching  the  same,  and  that  he  shall  be  in  no  danger  of  any  contempt, 
touching  the  not  executing  of  the  said  process  ;  Berd,  plaintant ;  Lovelace,  defendant 
(Anno  19  Eliz.  [1576-77]). 

[Mews'  Dig.  tit.  Evidence,  YI.  Examination  of  Witnesses,  8.  Privilege,  a.  Legal 
Professional  Confidence,  ii.  Solicitors.] 

Thorne  v.  Brend. 
A  man  and  wife  exhibit  their  hill,  the  tcife  dies,  the  defendant  demurs,  for  that 
there  is  no  hill  of  revivor,  ordered  to  answer. — The  plaintant  exliibited  his  bill,  as  well 
in  his  own,  as  in  his  wfe's  name,  concerning  a  promise  made  by  the  defendants  to  the 
jilaintant  and  his  wife,  to  make  them  a  lease  of  the  manor  of  Appescourt  during  their 
lives,  the  defendants  demur,  for  that  the  plaintant  ought  to  have  a  bill  of  revivor 
against  them,  for  that  his  wife  is  dead  since  the  bill  exhibited  ;  which  cause  of  demurrer 
this  Court  alloweth  not,  for  that  the  promise  was  made  during  the  coverture,  and  the 
C.  I.— 2 
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examiners,  to  travel  to  the  plaintant's  house  in  Wiltshire,  sixty  miles  distant  [67]  from 
London,  and  there  hath  examined  witnesses  ;  it  is  ordered,  that  publication  be  stayed 
until  the  matter  be  examined  after  jinblication  is  granted;  Darrall,  plnintant;  and 
.Stukely,  defendant  (Anno  I'J  Eliz.  [1576-77]). 

Anonymous. 

The  plainlanl's  father  seised  in  fee,  zvilh  a  condition  to  re-enter,  deviseth  for  life 
—A  ducens  tecum.— TUo  plaintant's  father  did  purchase  in  fee-farm  to  him  and  his 
heirs,  the  manor  of  Long-Eason,  in  the  county  of  Derby,  of  one  Kymwelmarch, 
rendering  eight  pounds  rent,  with  a  condition  of  re-entry  for  non-payment  of  the 
rent,  deviseth  the  land  to  another  for  life  :  A  ducens  tecum  for  the  evidences  (Anno 
19  Eliz.  [1570-77]). 

DUGDELL   V.    OrDELL. 

The  defendant  licensed  to  depart  after  wswe.— Forasmuch  as  the  defendant  hath 
appeared  in  this  Court  upon  an  attachment  of  privilege,  and  attended  from  day  to 
day  according  to  his  bond  made  in  that  behalf,  and  hath  also  pleaded  an  issue  to 
the  plaintant's  declaration  ;  therefore  the  defendant  is  licensed  to  depart  :  Dugdell, 
plaintant;  Ordell,  defendant  (Anno  '20  Eliz.  [1577-78]). 

Young  v.  Leigh. 

Trustee  ordered  to  convey  the  lands  according  to  the  trust. — The  defendant  by  his 
answer  confesseth  he  was  joint-pvirchaser  in  trust  with  the  plaintant's  father,  to  them 
two,  and  to  the  heirs  of  the  plaintant's  father,  of  the  lands  in  question  ;  and  that  he 
never  received  any  profits  thereof  ;  and  that  he  meant  at  the  plaintant's  full  age  to 
convey  the  lands  to  the  plaintant  and  Ids  heirs,  according  to  the  trust ;  it  is  ordered 
and  decreed,  the  defendant  shall  forthwith  upon  notice  to  him  given,  convey  his  estate 
in  the  lands  to  the  plaintant,  and  the  heirs  of  his  body  begotten,  with  such  remainder 
over,  as  in  the  last  will  and  testament  of  the  plaintant's  father  is  expressed,  at  the 
costs  of  the  plaintant :  Young,  plaintant ;  Leigh,  defendant  (Anno  20  Eliz.  [1577-78]). 

East  v.  Bittenson. 

Jurisdiction  of  tlie  Excfiequer  rejected,  for  that  one  of  tlie  defendants  had  no  privil- 
ege there. — Bittenson,  one  of  the  defendants,  demurred,  for  [68]  that  he  was  a  clerk  of 
the  Exchequer,  and  ought  to  be  privileged  there  ;  and  the  said  Mary  demurred  without 
shewing  any  cause  ;  forasmuch  as  it  was  openly  afhrmed  by  the  common  voice  of  the 
officers  of  the  same,  that  the  said  Bittenson  may  be  impleaded  in  this  Court,  notwith- 
standing any  privilege  in  the  Exchequer  ;  and  for  that  likewise,  if  there  were  any  such 
cause  of  privilege,  yet  he  could  not  have  the  same  in  this  suit  by  reason  another  party 
who  ought  not  to  have  any  such  privilege  is  joined  with  him  ;  therefore  a  subpoena 
is  awarded  against  the  defendants  to  answer  :  East  and  Scudamore,  plaintants ; 
Bittenson  and  Mary  Valence,  defendants  (Anno  20  Eliz.  [1577-78]). 

Philips  v.  Benson. 
The  defendant  in  a  I/ill  of  perjunj  after  answer,  ought  to  he  examined  upon  inter- 
rogatories — It  is  ordered,  that  in  a  bill  of  perjury  put  in  against  the  defendant,  he 
having  put  in  liis  answer,  should  not  depart  until  he  be  examined  upon  interrogatories, 
according  to  the  general  order  and  course  in  that  behalf  accustomed ;  for  it  was 
affirmed  by  the  officers  of  this  Court,  that  by  the  order  and  custom  of  this  Court,  he 
ought  to  be  examined  upon  interrogatories :  Philips,  plaintant ;  Benson,  defendant 
(Anno  20  Eliz.  [1577-78]). 

Syers  v.  Cotts. 
The  plaintant  requires  the  defendant  to  appear,  shewing  no  writ,  and  no  bill 
in  Court,  hath  20s.  costs. — The  defendant  made  oath,  the  plaintant  came  to  him  on 
Easter  day  last  in  Barrington  church,  and  commanded  him  in  the  Queen's  name  to 
appear  in  Chancery,  the  1 7th  day  after  ;  which  said  defendant  demanded  the  process, 
and  the  plaintant  answered  him,  he  was  to  serve  another,  and  therefore  would  not 
leave  him  any  note  for  his  appearance,  and  yet  upon  his  appearance  no  l)ill  was  foimd 
in  Court ;  therefore  the  plaintant  is  adjudged  to  pay  him  twenty  shillings  costs ; 
Syers,  plaintant;  Cotts,  defendant  (Anno  20  Eliz.  [1577-78]). 
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[69]  Croker  v.  Hambden. 

Affidavit  for  serving  a  subpoena. — Robert  Hodgeson  made  oath,  that  he  left  a 
subpoena  to  make  a  better  answer  upon  the  door  of  the  lodging  of  the  said  defendant, 
being  at  the  sign  of  the  Maidenhead,  without  Temple  Bar,  whereas  both  by  the  report 
of  divers  of  the  neighbours  thereabouts,  as  by  the  recourse  of  her  servants  to  and  fro 
at  the  same  time,  by  all  presumptions,  she  the  said  defendant  was  then  in  the  said 
house,  and  yet  she  hath  not  made  a  better  answer  ;  therefore  an  attachment  is  awarded 
against  the  defendant :  Croker,  plaintant ;  Hambden,  defendant  (Anno  20  Eliz. 
[1577-78]). 

Parvy  v.  Morgan. 

The  defendant  hath  no  cost,  because  the  subpoena  is  lost,  but  attachment  is  stayed. — 
The  said  defendant  hath  this  present  term  appeared  upon  a  subpoena,  at  the  plaintant's 
suit,  15  Pascha,  and  no  bill  in  Court  :  and  for  that  the  defendant  hath  lost  the  said 
subpoena,  he  cannot  demand  his  charges  for  want  of  the  said  bill ;  it  is  ordered,  no 
process  of  contempt  issue  out  of  this  Court  against  the  defendant  upon  the  said  sub- 
poena :  Blanch  Parvy,  plaintant;  Morgan,  defendant  (Anno  20  Eliz.  [1577-78]). 

Gray  v.  Gurney. 

Costs  for  want  of  a  bill. — The  defendant  made  oath,  that  one  of  the  plaintant's 
servants  shewed  him  a  subpoena  tres  Pascha  return,  but  would  not  deliver  him  the 
writ  or  label  ;  and  now  upon  the  defendant's  appearance,  there  is  no  bill  against  him 
in  Court ;  therefore  costs :  Gray,  plaintant ;  Gurney,  defendant  (Anno  20  Eliz. 
[1577-78]). 

Archbald  v.  Borrold. 

Tile  defendant  disclaiming,  no  witnesses  to  be  examined,  touching  the  death  of 
anotlier. — The  defendant  by  his  answer  disclaimed  of  the  clerkship  of  the  peace  in 
question,  and  confessed  thereby  that  he  delivered  all  the  records,  and  titlings  of  sessions, 
which  he  had,  to  Mr.  Trentham,  custos  rotulorum  in  the  county  of  StafTord  ;  and  yet 
the  plaintant  hath  replied  to  the  same,  to  examine  the  manner  of  assault,  and  other 
[70]  matters  touching  the  death  of  one  Ashbrook,  and  goeth  about  to  examine  witnesses 
thereupon  ;  it  is  ordered,  that  if  cause  be  not  shewed  to  the  contrary,  that  no  witnesses 
shall  be  examined  touching  the  manner  of  assault  or  death  of  Ashbrook,  or  circum- 
stances thereof:  Archbald,  plaintant;  Borrold,  defendant  (Anno  20  Eliz.  [1577-78]). 


LovELL  V.  Hopkins. 

The  defendant  bound  to  pay  money  at  one  place,  pleads  payment  at  another  not 
good.— The  defendant  in  a  scir.  fac.  upon  a  recognizance  to  pay  one  hundred  pounds, 
at  Martine,  in  the  county  of  Surrey,  pleaded  payment  at  Bristow,  where  the  justice 
of  assize  without  special  commission  cometh  not,  to  the  intent  only  to  delay  the  party  ; 
therefore  it  is  ordered,  the  defendant  shall  by  Friday  next,  either  be  sworn  to  his  said 
plea,  or  else  put  in  such  a  sufficient  issuable  plea  as  he  will  stand  unto,  at  his  peril  : 
Lovell,  plaintant;  Hopkins,  defendant  (Anno  20  Eliz.  [1577-78]). 

RuTHEL  V.  Litton. 

A  demurrer  to  a  bill  of  revivor  ordered  to  answer.— The  defendant  demurred  upon 
a  bill  of  revivor  exhibited  by  the  plaintifis  against  her,  for  that  she  was  a  woman  covert 
during  the  time  the  first  suit  depended  ;  but  ordered  to  answer  for  that  she  was  party 
to  the  suit  with  the  said  Twynnehoe  her  husband  :  Ruthel  and  Uxor  ejus,  plaintants  ; 
Dom.  Elizabeth  Litton,  late  wife  to  Edward  Twynnehoe,  defendant  (Anno  20  Eliz. 
[1577-78]). 

Parrot  v.  PvAndall. 

The  wife  after  the  death  of  her  husband  sueth  a  bill  of  revivor,  and  good.— The  plain- 
tant and  her  husband  exhibited  their  bill  against  the  defendant ;  the  liusband  dieth, 
the  wife  now  plaintant,  exhibiteth  a  bill  of  revivor,  and  good  :  _Alice  Parrot,  widow, 
plaintant ;  Randall  and  Cowarden,  defendants  (Anno  20  Eliz.  [1577-78]). 
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Anonymous. 

To  take  bond  of  such  as  appear  upon  cuutempt,  to  attend  from  day  to  day. — It  is 
ordered,  that  from  lionceforth  no  entry  be  made  by  any  of  the  attoniies  into  the 
regi.stcr's  book  of  this  Court,  of  any  appearance  of  or  upon  any  attachment,  or  com- 
mission of  re-[71]-benion,  b\it  that  the  party  so  appearing  sliall  first  enter  into  sutHciout 
bond  by  obligation  to  tliis  Court,  to  be  taken  liy  tlie  register  of  tiiis  Court,  witli 
t'ondition  t(j  attend  from  day  to  day,  and  not  to  depart;  before  he  be  specially  liceased  by 
this  Court  (Pascha.  -JO  Eliz."[lo78j). 

DlXH  V.  LiNTOFT. 

The  defendant  demurs  for  that  there  is  remedy  at  common  late,  hut  ordered  to  answer. 
— The  defendant  refuseth  to  answer  the  receipt  of  rent,  and  demurred  for  that  the 
plaintiff'  may  have  remedy  by  law  for  the  same ;  therefore  ordered  a  subpoena  be 
awarded  to  make  direct  answer:  Dixe  and  Cantrell,  plaintants ;  J.intoft,  defendant 
(.\nno  -JO  Eliz.  [1577-78]). 

W.iKD  V.  Crouch. 

Habeas  Corpus  to  the  icarden  of  the  Fleet,  to  hare  the  defendant  in  Court,  to  lie  chari/ed 
with  a  debt  upon  a  recorjnizance. — Whereas  information  was  made  to  this  Court,  on  the 
behalf  of  George  Stidcnham,  Esquire,  now  Sheriff"  of  the  county  of  Somersetshire,  that 
whereas  a  capias  upon  a  recognizance  of  £133,  (is.  8d.  issued  out  of  this  Court  in  Hilary 
term  last,  to  the  Sheriff'  against  the  said  defendant,  the  said  Sheriff'  had  a  capias  also  for  a 
debt  due  to  Her  .Majesty,  to  him  directed  out  of  the  Court  of  Exche(iuer,  both  which 
capias.'ies  the  Sheriff'  returned  into  the  said  se\'ei'al  Courts  the  last  term  a  ccpi  corpus  et 
languidus  in  prisona  ;  whereupon  a  duces  tecum  issued  out  of  the  said  (Jourt  of  E-\- 
chequer  to  the  said  Sheriff',  for  bringing  in  of  the  body  of  the  defendant  into  the  said 
Court  of  Exchequer;  whereupon  the  said  Sheriff  hath  brought  up  the  .said  defendant, 
and  made  request  this  present  day  to  this  Court,  that  some  order  might  be  taken  by 
this  Court,  that  the  defendant  may  remain  in  execution  for  the  debt  of  the  said  ])lain- 
tant,  after  he  hath  answered  his  said  debt  to  Her  Majesty, so  that  the  said  Shcrift'  may  not 
hereafter  be  charged  by  the  retuin  made  by  the  capias  upon  the  said  re-[72]-cogiiizance 
in  this  Court  :  it  is  therefore  ordered,  by  the  advice  of  the  right  honoralile  the  Lord 
Treasurer,  and  the  Lord  Chief-Justice  of  England  being  present  in  Court,  tliat  a  habeas 
corpus  be  awarded  to  the  warden  of  the  F'leet,  to  bring  the  said  defend.-mt  into  tliis 
Court  on  Thursday  next,  to  the  end  the  said  warden  may  be  also  charged  with  the  said 
defendant  by  this  Court,  till  he  have  satisfied,  or  taken  order  for  the  payment  of  the 
debt  due  to  Her  Majesty  ;  and  that  then  he  shall  keep  him  in  his  custody,  until  he  answer 
unto  the  plaintant,  this  said  debt  of  one  hundred  and  thirty-three  pounds  six  shillings 
and  eight  pence  :  Ward,  plaintant;  Crouch,  defendant  (Anno  20  Eliz.  [1577-78]). 

Gredlow  v.  Prestwich. 

Costs  for  the  solicitor's  charges,  in  making  affidavit  for  serving  proc<;ss,  and  the 
defendant's  impotency,  no  bill  being  in  Court. — Thomas  Boulton  made  oath,  that  the 
defendant  was  served  with  a  billet  in  paper  to  appear  15  Trinitat.,  and  no  bill  in  Court 
against  her  at  the  plaintiff's  suit ;  therefore  the  plaintiff  is  adjudged  to  pay  the  defendant 
thirty-three  shillings  and  four  pence,  sustained  in  sending  up  the  said  Boulton,  who 
hath  made  oath,  that  she  is  so  impotent,  that  she  is  not  able  to  travel  up  hither  there- 
upon personally  :  Gredlow,  plaintant ;  I^restwich,  defendant  (Anno  20  Eliz.  1577-78]). 

Symont  v.  Pinsonby. 
Costs  for  want  of  a  bill  upon  shewing  the  writ,  but  not  delivering  it. — The  plaintant 
is  adjudged  to  pay  to  the  defendant  forty  shillings  costs,  for  want  of  a  bill,  for  that  the 
defendant  made  oath  the  plaintiff  shewed  a  subpcena  wherein  his  name  was  written, 
but  would  not  deliver  liim  the  same,  for  that  there  were  others  to  serve  with  the  same 
writ :  Symont,  plaintiff;  Pinsonby,  defendant  (.\nno  20  Eliz.  [1577-78]). 

Clegge  v.  W.vrberton. 
Attachment  discharged,  and  a  bill  of  perjury  for  procuring  it  indirectly. — John 
Clegge  was  served  with  a  subpoena,  by  the  name  of  Robert  Clegge,  and  John  Warberton, 
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made  oath,  that  he  served  a  subpoena  upon  Eobert  Clegge  :  and  an  attachment  was 
served  upon  [73]  John  Clegge,  and  ordered  that  he  should  be  discharged  thereof ;  and 
might  exhibit  his  bill  into  this  Court,  against  the  said  John  Warberton,  and  call  him 
in  by  process  to  answer  his  perjurv :  Eobert  Clegge,  pkintant ;  Thomas  Warberton, 
defendant  (Anno  20  Eliz.  [1577-78]). 

Story  r.  Pawi.et. 

The  Lord  Chancellor  writ  his  letter  in  a  nobleman  that  had  broken  a  decree. — A  motion 
for  an  attachment  against  the  defendant,  for  breach  of  a  decree  and  injunction,  and 
ordered  by  the  Lord  Chancellor  Bromley,  that  for  that  time  he  stayed  the  granting  of 
the  attachment,  and  vouchsafed  to  write  his  letters,  requiring  him  to  perform  the  same, 
trusting  he  would  have  such  regard  thereunto,  as  no  attachment  shall  after  be  recjuired 
iigainst  him  :  Story,  plaintant;  Dominus  Pawlet,  defendant  (21  &  22  Eliz.  [1579]). 

PaRRE  f.  TiPELADY. 

Injanction  against  the  spiritual  Court. — A  motion,  that  where  the  plaintants  had 
exhibited  their  bill  to  be  discharged  of  a  legacy,  the  defendant  since  his  suit,  sued  in  the 
spiritual  Court  ;  and  therefore  day  to  shew  cause  why  an  injunction  should  not  be 
granted  :  Parre  &  uxor,  plaintants  ;  Tipeladv  &  uxor,  defendants  (Anno  21  &.  22  Eliz. 
[1579]).     [8.  C.  Ch.  Ca.  Ch.  138.] 

Waters  v.  Berd. 

Attachment  upon  the  defendant's  confession  he  xoas  served. — William  SmallwooJ 
made  oath,  the  defendant  confessed  he  was  served  with  a  subpoena  at  the  plaintant's 
suit,  who  not  appeai'ed  :  therefore  an  attachment  is  awarded  against  the  defendant, 
to  the  >Shei'iff  of  Essex  :  Waters,  plaintant,  and  Berd,  defendant  (Anno  21  &  22  Eliz. 
[1579]). 

Cotton  /■.  Manering. 

Jurisdiction  of  Oxford  alloa-ed. — The  defendant,  a  Master  of  Art  in  Oxford,  pleaded 
his  privilege  of  the  University  under  the  seal  there,  and  demanded  judgment  whether 
he  should  be  driven  to  answer  contrary  to  the  privilege,  and  the  privilege  was  allowed, 
and  the  attachment  discharged :  Cotton,  plaint-[74]-ant ;  and  Manering,  defendants 
(Anno  21  &  22  Eliz.  [1579]). 

Bajiborow  v.  Alexander. 

Decree  for  copi/hold  land. — A  decree  is  made  for  the  defendant  to  enjoy  certain 
lands,  as  well  copvhold,  as  customarv  :  Bamborow,  plaintant ;  Alexander,  defendant 
(Anno  21  &  22  Eliz.  [1579]). 

Metham  v.  Fayrbanck. 

Costs  for  want  of  a  hill,  the  siihpcena,  being  lost. — The  defendant  made  oath,  that  he 
was  served  with  a  suhpcena  at  the  plaintant's  suit  to  appear  in  this  Court ;  and  that  he 
hath  lost  by  casualty  the  subpoena  ;  and  upon  his  appearance,  there  was  no  bill  in  Court 
against  hiiii,  at  the'said  plaintant's  suit  :  therefore  the  plaintant  is  adjudged  to  pay  the 
defendant  forty  shillings  costs  for  want  of  a  bill :  Domina  Edith  jMetham,  plaintant ; 
Michael  Favrbanck,  defendant  (Anno  21  &  22  Eliz.  [1579]).  [S.  C.  Cary,  77 ;  Ch.  Ca. 
Ch.  1.-33,  139.] 

TowNLY  V.  Osney. 

Dismission  because  under  forty  shillings  per  annum.— For  that  it  ajipeared  as  well 
by  the  plaintant's  bill,  as  that  Osnev,  one  of  the  defendants,  hath  made  oath  that  the 
lands  in  the  bill  is  not  worth  fortv  shilhngs  per  annum;  therefore  dismissed  generally, 
and  not  without  costs  :  Townlv  &uxor,  plaintants  ;  C^snev  &  uxor  &  Parsons,  defendants 
(Anno  21  &  22  Eliz.  [1579]).  " 

[Mews'  Dig.  tit.  Court,  C.  Chancery  Jurisdiction.] 

E.\sTcouRT  r.  Tanner. 
Jurisdiction  of  Wales  allowed  being  under  £10.— The  defendant  made  oath,  that 
the  plaintant  and  defendant  are  both  dwelling  within  the  jurisdiction  of  the  Marches 
of  Wales  ;  and  for  that  it  appeareth  by  the  bill,  that  the  money  complained  for  is  undci 
ten  pounds,  therefore  the  cause  is  dismissed  :  Eastcourt,  plaintant  ;  Tanner,  defendant 
<Anno  21  &  22  Eliz.  [1579]).     [S.  C.  Ch.  Ca.  Ch.  139.] 
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Owes  i:  JoNiis. 

Suit  retained  after  juilijment  and  execuliun. — Debt  upon  a  singlf  liill,  satisfifd, 
and  the  bill  not  delivered  was  sued,  and  execution  gotten,  and  yet  retained  in  Chancery, 
notwithstanding  a  motion  to  be  dismissed,  because  after  judgment  and  execution  ; 
for  it  was  said  the  [75]  judgment  and  execution  may  stand,  and  this  suit  for  that  he 
formerly  paid  :  Owen,  plaintant ;  Jones,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

P.\RSONS  V.  HiLFORD. 

Costs  against  the  plaintant  for  want  of  a  bill. — The  defendant  maketh  oath,  that 
one  Rook,  served  him  with  a  subpcBna  in  the  name  of  tlie  plaintant,  ami  at  his  suit, 
as  he  aflirmed  ;  but  would  not  deliver  neither  writ,  label,  nor  note  of  the  day  of 
api)earance,  but  told  him,  it  was  to  appear  the  first  day  of  this  term,  and  now  no  bill 
in  Court ;  therefore  costs  is  granted  against  the  plaintant :  Parsons,  plaintant ; 
Hilford,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

All  Souls'  College  r.  Everal. 

Commission  to  set  out  meet  ^vays  for  passages. — An  order  for  a  commission,  to  set 
out  meet  ways,  and  causages,  moved  in  presence  of  Mr.  Egcrton,  of  counsel  with  the 
defendant.  C'listos  of  All  SoulsCollege  in  Oxford,  plaintant ;  Everal  and  Ains,defendants 
(Anno  21  &  22  Eliz.  [1579]).     [S.  C.  Ch.  Ca.  Ch.  12G.] 

Griffith  v.  Jenkin. 

An  English  bill  for  perjury. — Upon  an  oath  made  for  impotency  of  Jenkin.  the 
defendant  in  a  former  suit  by  the  said  Goose,  by  the  name  of  William  ap  William, 
they  procured  a  dedimus  potestate7n  to  take  the  answer  of  Jenkin  to  John  Floyd,  and 
William  Goose  himself,  whereas  the  party  was  under  fifty  years  of  age  and  not  im- 
potent ;  hereupon  the  plaintant  exhibits  an  English  bill  of  perjury  into  this  Court, 
against  the  said  Goose  for  perjury,  and  Jenkin  for  the  procuring  of  it ;  whereupon 
they  being  served  with  a  subpoena  to  answer  the  perjury,  they  get  a  .stay  of  the  pro- 
ceedings from  the  counsel  of  the  marches  ;  where,  upon  motion,  Sir  Thomas  Bromley, 
Lord  Chancellor,  marvelled  at  such  their  stay,  and  writ  his  letters  to  the  said  counsel, 
and  granted  a  new  subpoena  against  the  defendants  to  answer  the  perjury  ;  Joan 
Uxor  Griffith,  plaintant :  Richard  ap  Jenkin,  [76]  and  W'illiam  Goose,  defendants 
(Anno  21  &  22  Eliz.  [157'J]).     [S.  C.  Ch.  Ca.  Ch.  133.] 

•Galley  v.  Cavendish. 

Injunction  to  stay  judgment  in  an  action  of  icaste.- — The  bill  was  to  be  relieved 
against  a  judgment  indirectly  gotten  by  Ralph  Cavendish  in  the  name  of  Tliomas 
Cavendish  his  brother  by  default  in  an  account  of  waste ;  and  because  it  so  appeared, 
an  injunction  is  granted  :  Galley,  plaintant ;  Ralph  Cavendish  and  Thomas  Caven- 
dish, defendants  (Anno  21  &  22  Eliz.  [1579]). 

RooKE  V.  Staples. 

Relief  for  a  trust  upon  a  lease,  after  it  is  sold.— The  suit  was  to  be  relieved  upon 
a  lease  made  to  the  defendant  in  trust  to  the  use  of  the  plaintant :  and  because  it  so 
appeared,  it  was  ordered  that  the  plaintant  should  enjoy  the  lands  against  the  defend- 
ant, and  all  claiming  under  him,  that  had  notice  of  the  trust :  and  if  the  lease  were 
sold  to  such  as  had  no  notice  of  the  trust,  then  the  defendant  shall  pay  to  the  plaintant 
so  much  money  as  the  lease  was  worth  :  Rooke,  plaintant ;  Staples,  defendant  (Anno 
21  &  22  Eliz.  [1579]). 

[Mews'  Dig.  tit.  Trust  and  Trustee,  D.  The  Cestui  que  Trust,  F,  Following  Trust 
Property,  3.  Relief  against  Purchasers.] 

Ada.ms  v.  Doddesworth. 

A  bill  for  relief  after  judgment  and  execution  dismissed. — A  bill  to  he  relieved 
upon  a  bond  after  judgment  and  execution,  and  because  no  material  matter  alleged 
for  maintenance  thereof,  therefore  dismissed :  Adams,  plaintant ;  Doddesworth, 
defendant  (Anno  21  &  22  Eliz.  [1579]). 
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Hamby  v.  Northage. 
A  bill  upon  a  promise  for  leave  to  dry  clothes  in  a  garden,  dismissed.— -The  bill  was, 
to  be  relieved  for  egress  and  regress  into  a  garden  of  the  defendant's  for  drying  of  clothes^ 
promised  by  word  only  by  the  defendant  to  the  plaintant ;  therefore 'dismissed,  for 
that  the  Court  ought  not  to  be  burthened  with  such  small  matters :  Hamby,  plaintant ; 
Northage,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

Morgan  r.  Evox. 
Attachment  for  not  appearing  upon  a  suhpana.—GmWiAm  made  oath,  that  he  saw 
a  subpoena  served  on  the  defendant,  who  hath  not  appeared  :  therefore  an  attach- 
ment :  Morgan,  plaintant ;  Evon,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

[77]  Cromptox  v.  Meridith. 
Bay  given  to  the  Sheriff,  to  return  an  attachment,   upon  pain  of  £5.— An  attach- 
ment was  delivered  to  the  Sheriff  to  execute,  who  did  not  return  the  same  ;  and  upon 
affidavit  of  the  dehvery,  a  day  was  given  to  return  the  writ,  upon  pain  to  be  amerced 
five  pounds  :  Crompton,  plaintant ;  Meridith,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

Hambev  r.  Wight. 
Co/tsiL— Affidavit  made  for  the  dehvery  of  an  extent  to  the  Sheriff,  which  he  hath 
not  returned  :  therefore  a  day  is  given  to  the  Sheriff'  to  return  the  writ,  upon  pain 
of  ten  pounds  :  Hambey,  plaintant;  Wight,  defendant  (Anno  21  &  22  EHz.  [1579]). 

Paschal  v.  Smth. 
Injunction  to  stay  suits,  because  the  Queen  vms  deceived  of  her  fine. — Three  bonds 
put  in  suit  in  the  King's  Bench,  and  stayed  by  injunction  by  order,  because  the 
Queen  was  hindered  of  her  fine  :  Paschal, 'plaintant  ;  Smith  Mile.s.  defendant  (Anno 
21  &  22  Eliz.  [1579]). 

[Mews'  Dig.  tit.  Crown,  D.  Crown  Grant.] 

Calvely  v.  Philips. 

Consil. — Calvely,  plaintant;  Philips,  defendant;  bonds  put  in  suit  in  the  King's 
Bench,  staved  bv  injunction,  because  the  Queen  was  hindered  of  her  fine  (Anno  21 
&  22  Ehz.  [1579]). 

Keem  v.  Meere. 

The  heir  is  sued  to  make  a  lease,  for  v:hich  his  elder  brother  took  a  fine,  or  to  repay 
the  fine. — The  bill  prayeth  rehef  against  the  defendant  as  brother  and  heir,  for  that 
the  plaintiff'  paid  to  his  brother  deceased,  a  fine  of  thirty-four  pounds  for  a  lease,  who 
died  before  the  same  was  made ;  and  therefore  desireth  either  to  have  the  lease  made 
by  the  heir,  or  his  money  again ;  thereupon  it  is  ordered,  the  defendant  shall  answer 
an  injunction ;  Keem  ahas  Mogge,  plaintant;  Meere,  defendant  (Anno  21  &  22  Eliz. 
[1579]). 

Franx'KBlaxck  v.  Metha.m. 
The  clerk  is  fined  forty  shillings  for  his  mistake  in  making  a  subpoena. — The  de- 
fendant got  costs  for  want  of  a  bill,  and  bespake  of  Kobert  Bayles  a  clerk,  a  subpoena 
for  those  costs,  who  made  her  a  subpoena  ad  seclarn,  whereupon  the  plaintant  got  costs; 
this  being  moved  for  discharge  of  these  costs  so  got-[78]-ten  by  default  of  the  clerk  :  It 
is  ordered,  that  the  defendant  shall  be  discharged,  and  the  plaintant  also  of  the  costs 
gotten  by  the  defendant ;  and  neither  of  them  should  have  process  against  the  other  for 
the  same,  but  the  defendant  might  take  a  subpoena  against  the  clerk  that  made  the 
erroneous  process  for  the  forty  shiHings  costs,  which  she  should  have  had  against  the 
plaintant :  Franckblanck,  plaintant ;  Domina  Metham,  defendant  (Anno  21  &  22  Eliz. 
[1579]).     [S.  C.  Cary,  74;  Ch.  Ca.  Ch.  133,  139.] 

PiLGRI.ME  V.  Re.\D. 

Subpoena  delivered  to  the  wife,  good.— Onth  is  made  for  the  dehvery  of  a  subpoena 
to  the  wife  of  the  defendant  at  his  house,  who  hath  not  appeared ;  therefore  an  attach- 
ment :  Pilgrime,  plaintant ;  Read,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

[S.  C.  Ch.  Ca.  Ch.  139.] 
(\  I.— 2  * 
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ROWI.ES  V.  ROWLES. 

The  plaintant  refusing  to  seal  a  release,  the  defendant  pits  a  bond  in  svit,  and 
stayed  by  iti junction. —The  plaintant  (Icsirctli  to  he  relieved  against  an  obligation  of 
one  hundred  pounds,  whieh  had  an  intricate  and  insensible  condition  put  in  suit, 
for  that  the  plaintant.  being  desired  by  the  defendant  to  seal  a  release,  d(;<iicd  only 
time  to  be  advised  thereof,  which  the  defendant  would  not  yield  unto,  but  hath  put 
the  bond  in  suit,  though  no  ways  damnified  ;  and  now  the  plaintant  is  ready  to  seal 
the  release ;  therefore  an  injunction  is  granted  :  Eowles.  plaintant  ;  and  Eowles, 
defendant  (.\nno  21  &  22  Eliz.  [1579]). 

Trussel  v.  Willoughby. 

Attachment  with  proclamation  discharged,  paying  the  ordinary  fee,  ansuer  being 
in  before.— The  defendant  took  out  a  commission  to  take  his  answer  in  the  country, 
and  thereby  answered,  he  could  not  directly  answer  without  sight  of  evidences,  which 
are  in  Nottinghamshire,  far  distant  from  Dorsetshire  ;  the  defendant  afterwards 
made  a  perfect  answer,  and  yet  the  plaintant  took  out  attachment,  and  attachment 
with  proclamation  ;  both  which  were  discharged,  paying  the  ordinary  fees,  and  two 
shillings  and  six  pence  to  the  [79]  Warden  of  the  Fleet :  Trussel  et  aiiis,  plaintants  ; 
Willoughby  Miles,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

CoTTO.N  V.  Causton. 

One  executor  suelh  the  otiter  to  put  in  sureties  to  perform  the  will. — John  Cotton, 
the  plaintant's  brother,  devised  divers  goods  to  his  two  sons,  to  be  delivered  at  their 
full  age,  and  made  the  plaintant  and  defendant  executors  :  one  hundred  pounds  of 
the  goods  came  to  the  plaintant's  liands,  two  hundred  and  fifty  pounds  came  to  the 
defendant's  liands  :  the  plaintant  desireth.  by  his  bill,  that  in  respect  of  the  trust 
and  joint-charge  which  may  survive,  that  the  plaintant  and  defendant  may  each  be 
bound  to  the  other,  to  pay  the  children  their  portions  in  their  hands  at  their  full  age  ; 
and  if  either  plaintant  or  defendant  die  before,  then  tlie  executor  shall  pay  that  which 
was  in  the  testator's  hands  to  the  survivor  ;  which  this  Court  thought  in  conscience 
to  be  meet,  because  the  defendant  by  answer  confesseth  the  trust  and  receipt  of  two 
hundred  and  fifty  pounds.  Therefore  a  subpoena  is  awarded  against  the  defendant, 
to  shew  cause  whv  it  should  not  be  decreed  :  Cotton,  plaintant ;  Causton,  defendant 
(Anno  21  &  22  Eliz.  [1579]). 

Marshal  v.  Harwood. 

The  contempt  discharged,  and  a  new  commission  granted  to  take  the  defendant's 
answers. — An  attachment  and  other  process  of  contempt  issued  out  of  this  Court, 
for  not  returning  the  defendant's  answer  by  commission,  is  discharged,  paying  the 
ordinary  fees,  because  the  plaintant  named  one  commissioner,  who  refused  to  join 
with  one  of  the  defendant's  commissioners  in  taking  the  defendant's  answer  ;  and  a 
new  commission  is  granted  to  indiflerent  commissioners  named  by  the  defendants  : 
.Marshal,  plaintant;  Harwood,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

Wolfe  v.  Clums. 
Prohibition  for  tithes  of  land  held  in  capite. — It  is  moved,  that  where  a  prohibition 
was  six  [80]  months  since  granted  for  stay  of  a  suit  in  the  Ecclesiastical  Court  at  Here- 
ford, upon  surmise  the  lands  are  held  in  capite,  whereas  it  appeared  by  letters  patent 
thereof  the  lands  holden  of  East  Greenwich  ;  therefore  consultation,  unless  cause 
shewed  ;  and  the  party  to  pay  double  costs  according  to  the  statute,  whereby  the 
prohibition  is  granted  :  Wolfe,  plaintant ;  Merrick  Clums,  defendant  (Anno). 

White  v.  Carpenter. 

Costs  for  want  of  a  bill,  oathjnade  before  the  Mayor  of  Totnes. — Forasmuch  as  the 
Mayor  of  Totnes  hath  certified,  under  his  common  seal,  that  the  defendant  made  oath 
before  him,  that  he  was  served  with  a  billet  in  paper,  at  the  plaintant's  suit,  and  upon 
his  appearance,  no  bill,  therefore  costs  :  White,  plaintant;  Carpenter,  defendant  (Anno 
21  ct  22  Eliz.  [1579]). 
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Bishop  v.  Jessop. 

Attorney  present  in  Court  enjoined  not  to  proceed  at  common  law. — Brent,  an 
attorney  at  common  law,  for  the  defendant,  being  present  in  Court,  is  enjoined,  in 
open  Court,  upon  pain  of  two  hundred  pounds,  not  to  proceed  at  common  law,  upon 
an  action  of  debt,  upon  an  obligation,  against  the  plaintant :  Bishop,  plaintant ;  Jessop 
and  Wats,  defendants  (Anno  21  &  22  Eliz.  [1579]). 

Knighton  v.  Allen. 

Suit  for  rent  of  ten  shillings. — Forasmuch  as  the  said  Thoroughgood  made  oath, 
that  the  matter  in  the  bill  is  for  a  portion  of  rent,  of  ten  shillings  by  year,  being  of 
small  value,  it  is  dismissed  :  Knighton,  plaintant ;  Allen  and  Thoroughgood,  defendants 
(Anno  21  &  22  Eliz.  [1579]). 

[Mews'  Dig.  tit.  Court,  C.  Chancery  Jurisdiction.     S.  C.  Ch.  Ca.  137.] 

Vaux  v.  Glasiers. 

Affidavit,  that  he  saw  a  subpoena  served. — John  Vaux  made  oath,  that  he  saw  a 
subpoena  served  upon  the  defendant,  therefore  for  not  appearance  an  attachment  is 
granted  :  Vaux,  plaintant;  Glasiers,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

MiDDLETON  V.  SPERIGHT. 

Attachment  against  witnesses  served  to  testify. — John  Leigh  made  oath  for  the 
serving  of  a  subpoena  on  a  witness,  to  testify,  on  the  plaintant 's  behalf,  before  certain 
commissioners,  [81]  who  hath  not  so  done  :  therefore  an  attachment  is  awarded  against 
the  defendant :  Middleton,  plaintant ;  Speright,  defendant  (Anno  21  &  22  Eliz.  [1579]). 
[Mews'  Dig.  tit.  Evidence,  V.  Attendance  of  Witnesses,  8.  Remedy  for  Non- 
attendance,  a.  Attachment.] 

Stow  v.  Maddock. 

Attachment  upon  tlie  defendant's  confession  he  was  served. — The  plaintant  made 
oath,  that  he  heard  the  defendant  confess  he  was  served  with  a  subpoena,  and  hath 
not  appeared  ;  therefore  an  attachment  is  granted:  Stow,  plaintant;  and  Maddock, 
defendant  (Anno  21  &  22  Eliz.  [1579]). 

Spring  v.  Upton. 

Two  joint-tenants ;  tJie  one  dieth,  the  other  ordered  to  make  estate  according  to  the 
will. — The  defendant,  and  one  Thomas  Butcher,  whose  executors,  the  said  Joan  and 
Alexander,  have  purchased  certain  lands  jointly  ;  the  defendant  promised  the  said 
Thomas,  upon  his  deathbed,  he  would  take  no  advantage  of  the  survivorship,  but 
that  the  said  Thomas  might  by  his  will  dispose  them  ;  Thomas  by  his  will  devised  his 
part  of  the  lands  towards  payment  of  his  debts  ;  therefore  decreed  by  the  ascent  of 
the  defendant,  that  the  defendant  should  make  estate  accordingly  :  Spring  et  Uxor, 
et  Alexander  Butcher,  plaintants;  Upton,  defendant  (Anno  21  &  22  EUz.  [1579]). 

Fish  v.  Mountford. 
Witness  that  answers  insufficient  again  examined.— Robert  Medigate,  Esquire, 
was  served  with  subpoena  to  testify,  and  hath  not  answered  to  certain  interrogatories 
administered  unto  him  on  the  plaintant's  behalf,  at  the  time  of  the  executing  of  the 
said  commission,  excusing  himself,  that  he  could  not  to  some  for  want  of  certain  Court 
Rolls,  and  to  some  other  interrogatories  he  referred  himself  to  former  depositions, 
but  doth  not  shew  where  they  remain,  nor  when  they  were  taken  ;  it  is  therefore 
ordered,  that  the  considerations  of  the  depositions  of  the  said  Medigate  be  referred  to 
Mr.  Doctor  Garew,  one  of  the  masters  of  this  Court ;  and  if  he  certify  that  he  hath 
not  sufficiently  answered,  then  order  shall  [82]  be  taken,  that  he  shall  directly  answer 
the  same  :  Fish,  plaintant ;  Mountford  et  aliis,  defendants  (Anno  21  &  22  Eliz.  [1579]). 

Heyward  v.  Sherington. 
Jurisdiction  of  Chester  allowed.~U  is  ordered,  that  upon  affidavit  made,  that  the 
defendants  dwell  within  the  county  palatine  of  Chester,  and  the  cause  of  the  bill  is  to 
be  relieved  of  certain  debts  there,  the  cause  is  therefore  dismissed  into  the  said  county  : 
Heyward,  plaintant:  Sherington,  defendant  (Anno  21  &  22  Eliz.  [1579]). 
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Glasiers  v.  Massie. 

A  suU  for  a  hawk,  and  evidences,  dismissed. — The  effect  of  the  suit  is  for  a  hawk, 
and  certain  evidences  supposed  to  be  come  to  the  defendant's  hands  ;  and  because  it 
seemeth  to  the  Court,  the  matter  of  evidences  was  only  inserted  to  give  colour  to  the 
Court  to  hold  plea,  and  the  matter  of  the  hawk  is  no  meet  matter  for  this  Court ; 
therefore  the  matter  is  dismissed  :  Glasiers,  plaintant ;  Massie,  defendant  (Anno  21  &  22 
Eliz.  [1579]). 

Gristing  t-.  Hore. 

The  bill  dismissed,  because  the  counsellor  s  hand  is  counterfeit. — The  bill  is  dismissed, 
because  that  Mr.  Massie's  name  was  put  to  the  same,  as  of  counsel,  without  his  privity  : 
Gristing,  plaintant ;  Hore  and  Hore,  defendants  (Anno  21  &  22  Eliz.  [1579]). 

[Mews'  Dig.  tit.  A,  Practice  XXV.  Pleading,  a.  General  Principles  and  Rules.] 

\\'kayford  v.  Weight. 

Costs  for  prosecuting  contempts,  and  none  proved. — The  plaintant  is  adjudged  to 
pay  to  the  defendant  fifty  shillings  costs,  for  prosecuting  the  process  of  contempt 
against  him,  and  no  contempt  proved  :  Wravford,  plaintant ;  Weight  and  Hingestone, 
defendants  (Anno  21  &  22  Eliz.  [1579]). 

Ireby  v.  Gibone. 
Fraud  by  making  a  lease  after  a  feoffment,  and  before  livery  and  seisin. — The  bill 
setteth  forth,  that  Gibone,  one  of  the  defendants,  in  consideration  of  two  hundred  and 
eighty-si.x  pounds,  did  bargain  and  sell  unto  the  plaintant  certain  lands  in  the  bill  men- 
tioned ;  and  made  unto  him  a  deed  of  feoffment,  and  a  letter  of  attorney,  to  make  livery 
and  seisin  ;  and  before  livery,  made  a  lease  to  Cateline,  who  knew  of  the  bar-[83]-gain, 
and  he  leased  to  Brown,  who  knew  also  of  the  bargain,  and  this  appearing  to  tlii.s 
Court  to  be  true,  an  injunction  is  granted  to  the  plaintant.  until  the  cause  should  be 
heard  and  determined :  Ireby,  plaintant ;  Gibone,  Cateline,  and  Brown,  defendants 
(Anno  21  &  22  Eliz.  [1579]). 

ClIFFE    r.    TfRNOR. 

Suit  stayed  in  the  King's  Bench,  because  it  was  removed  from  London. — A  special 
certiorari  to  remove  a  cause  out  of  London  ;  the  plaintant  proveth  the  surmises  of 
his  bill ;  the  defendant  beginneth  suit  in  the  King's  Bench  for  the  same  cause  ;  there- 
fore stayed  by  injunction  :  Clift'e,  plaintant  ;  Turnor,  defendant  (Anno  21  &  22  Eliz. 
[1579]). 

Chock  v.  Chea. 

Suit  for  common. — The  plaintant's  suit  is  to  be  relieved  for  a  common,  and  a  sub- 
pcsna  is  awarded  against  the  defendant,  to  shew  cause  why  an  injunction  should  not 
be  granted  to  stay  the  suit  at  the  common  law ;  Chock,  plaintant ;  Chea  and  Wast, 
defendants  (Anno  21  &  22  EHz.  [1579]). 

Marbar  v.  Ke.mpester. 
A  bill  for  six  pounds  dismissed. — The  matter  is  dismissed,  because  the  suit  is  for  J 
six  pounds  only;  Marbar,  plaintant ;  Kempester.  defendant  (Anno  21  &  22  Eliz.  [1579]),  ' 
[Mews'  Dig.  tit.  Court,  C.  Chancery  Jurisdiction.     S.  G.  Ch.  Ca.  135.] 

Cook  v.  B.^rker. 
Costs  upon  a  billet  delivered  to  a  broDier,  and  no  bill  in  Court. — The  said  Edmund 
Barker,  defendant,  maketh  oath,  that  he  received  a  billet  of  paper  of  John  Barker, 
his  brother,  who  affirmeth  likewise,  upon  his  oath,  the  same  billet  was  delivered  to 
him  by  the  plaintant ;  and  because  upon  the  defendant's  appearance,  no  bill  is  in  Court,  ■ 
therefore  twenty-sLs  shillings  and  eight  pence  is  adjudged  against  the  plaintant :  Cook,  ,  | 
plaintant;  Barker,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

WOTTON    V.    LeWESCOMB. 

Commission  to  take  the  defendant's  answer,  upon  oath  of  impotency,  before  the 
Mayor  of  Totnes. — The  Mayor  of  Totnes  certified  under  his  common  seal,  that  the 
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defendant  made  oath  before  him,  that  he  was  impotent,  and  not  able  to  travel  ;  there- 
fore a  commission  is  awarded  to  take  the  defendant's  answer  in  the  country  :  Wotton. 
plaintant;  Lewescomb,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

[84]    DODDERIDGE   V.    LaSLY. 

Consil. — Dodderidge,  plaintant ;  Lasly,  defendant,  upon  oath,  made  before  the 
.Mayor  of  Exeter,  of  the  descendant's  impotency,  and  unfitness  to  travel,  a  commission 
is  granted  to  take  his  answer  in  the  country  (Anno  21  &  22  Eliz.  [1.579]). 

ViVEAN  V.  Xapp.^r. 

Consil. — The  defendant  seventy  years  old. — Thomas  Fursden  made  oath,  the  de- 
fendant is  above  seventy  years  of  age  ;  therefore  a  commission  is  awarded  to  take 
his  answer  in  the  country  :  Vivean.  plaintant ;  Nappar,  alias  Sande,  defendant  (Anno 
21  &  22  Eliz.  [1.579]). 

Morgan  v.  Bithell. 

Jurisdiction  of  Wales  allowed. — George  Elliot  made  oath,  that  all  the  parties  are 
inhabitants,  and  dwelling  within  the  Marches  of  Wales  ;  and  that  the  matter  contained 
in  the  bill  of  complaint  is  for  no  title  of  land  :  therefore  the  cause  is  dismissed  to  the 
determination  of  the  said  commissioners  :  Morgan,  plaintant :  Bithell  and  Evan,  de- 
fendants (Anno  21  &  22  EUz.  [1579]).     [S.  C.  Ch.  Ca.  Ch.  136.] 

Philips  v.  Powel. 

Consil. — Philips,  alias  Phelps,  Long,  and  Spincke.  plaintants  ;  Powel  and  Singleton, 
defendants  :  upon  oath  made,  that  all  the  parties  dwell  within  the  jurisdiction  of 
theMarches  of  Wales,  the  cause  is  dismissed,  to  be  tried  there  (Anno  21  &  22  EUz.[1579]). 
[Ch.  Ca.  136.] 

Griffeih  v.  Edward. 

Attachment  tipmi  oath  before  the  bailiffs  of  Montgomery. — Forasmuch  as  the  bailiffs 
of  Montgomery  have  certified,  under  their  common  seal,  that  the  plaintant  made  oath 
before  them,  for  the  serving  of  a  subpoena  on  the  defendant,  who  hath  not  ap- 
[85]-peared ;  therefore  an  attachment  is  awarded  against  the  defendant:  Griffeth, 
plaintant;  Ap  Edward.  Ap  John,  defendants  (Anno  21  i;  22  Eliz.  [1579]). 

Presion  i:  Smith. 
Consilio. — Forasmuch  as  the  Mayor  of  Exeter  hath  certified,  under  his  common 
seal,  that  the  plaintant  hath  made  oath  before  him,  for  the  serving  of  a  subpoena  on 
the  defendants,  who  have  not  appeared  ;  therefore  an  attachment  is  awarded  against 
them  :  Preston,  plaintant ;  Smith  et  uxor,  defendants  (Anno  21  &  22  Eliz.  [1579]). 
[S.  C.  Ch.  Ca.  Ch.  135.  J 

Morgan  v.  Eichard. 
Dismission  because  under  forty  shillings  per  annum. — Ap  Eichard  maketh  oath, 
the  lands  complained  of  are  under  forty  shillings  by  the  year  :  therefore  dismissed  : 
Morgan,  plaintant;  Ap  Eichard  and  Lewis,  defendants  (Anno  21  &  22  Eliz.  [1579]). 
[Mews'  Dig.  tit.  Court.  C.  Chancery  Jurisdiction.] 

Brockhurst  v.  Cotton. 
Injunctim  for  defrauding  the  Queen  of  her  fine.— An  action  upon  the  case,  com- 
menced in  the  King's  Bench,  to  the  defendant's  damage,  one  hundred  marks,  is  stayed 
by  injunction,  for  that  Her  Majesty  is  hindered  of  her  fine,  which  should  have  been 
paid  upon  the  original :  Brockhurst",  plaintant ;  Cotton,  defendant  (.A.nno  21  A-  22  Eliz. 
[1579]). 

[Mews"  Dig.  tit.  Crown,  D.  Crown  Grant.] 

W.\RD  I'.   Cobone. 
Consil. — An  action  upon  the  case  commenced  in  the  King's  Bench,  to  the  damage 
of  the  defendant,  five  pounds  is  stayed  by  injunction,  for  that  Her  Majesty's  fine  was 
not  paid  :  Ward,  plaintant ;  Cobone,  defendant  (Anno  21  &  22  Eliz.  [1579]). 
[Mews'  Dig.  tit.  Grown,  D.  Crown  Grant.] 
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DiNNis  V.  Morgan. 
Attachment  upon  oath  before  the  Mai/or  of   Totnes. — Attachment  is  granted  fnr 
not  appearing  upon  a  certificate,  by  tlie  Mayor  of  Totnes,  under  his  common  seal, 
that  John  King  made  oatli,  he  saw  a  subpoena  served  upon  the  defendant  :  Dinnis, 
phiintant;  Morgan,  defendant  (Anno  21  &  2"_'  Eliz.  [1579]). 

WiLKiNS  V.  Gregory. 

Jurisdiction  of  the  manor  of  Woodstock  over-ruled. — The  plaintant's  l)ill  it;  to  be 
relieved  for  copyhold  lands  ;  the  defendant  doth  demur,  for  that  the  lands  are  ancient 
demesne  lands  of  Her  Majesty's  manor  of  Woodstock,  and  there  only  pleadable  ;  it 
is  ordered,  a  subpwna  shall  be  awarded  to  the  defendant  to  make  a  better  answer  : 
Wilkins,  plaintant;  Gregory,  defendant  (Anno  21  iV  22  Eliz.  [1570]). 

[Mews'  Dig.  tit.  Copyhold,  B.  Courts.    S.  G.  Ch.  Ca.  Ch.  1:50. J 

D  ACRES  V.  Southwell. 

Commission  to  examine  in  iierjietual  meviory. — Upon  a  subpoena,  in  perpetual 
memory,  the  defendant  appearing,  assented  to  join  in  commission,  so  as  the  Lord 
Bacon's  orders  touching  [86]  examination  of  witnesses  in  perpetual  memory  might  be 
observed  ;  but  upon  motion  it  was  ordered,  that  the  commission  should  be  made 
general,  as  in  like  cases  where  the  parties  join,  for  that  it  seemed  to  the  Court,  the 
Lord  Bacon's  orders  were  intended  to  be  observed,  where  the  plaintant  hath  a  com- 
mission alone  :  Dominus  Dacres  el  uxor,  plaintants ;  Southwell,  defendant  (Anno  21 
&  22  Eliz.  [1579]). 

Butler  v.  Dodton. 

Lessee  not  named  in  the  pretnises,  decreed  for  hiin. — The  plaintifT  desired  to  be 
relieved  for  a  lease  made  by  the  defendant  to  him  for  years,  wliicli  tlie  defendant  en- 
deavoureth  to  impeach,  because  in  the  premises  of  the  lease,  there  is  no  lessee  named, 
but  only  in  the  habendum  ;  and  the  cause  being  referred  to  the  two  Lord  Chief-Justices, 
and  the  Lord  Chief  Baron,  they  certified  their  opinion  in  law,  that  the  lease  was  good 
in  law,  notwithstanding  the  lessee  was  not  named  in  the  premises  of  the  lease,  but 
in  the  habendum-  ;  and  therefore  decreed  accordingly,  that  the  plaintant  should  hold 
tlie  said  lease  :  Butler,  plaintant;  Dodton,  defendant  (Anno  21  &  22  Eliz.  [1579]). 

Wray  v.  Sapcote. 

One  executor  gets  the  estate,  and  dieth,  the  other  sueth  his  executor,  and  ordered  for 
him. — The  case  is,  that  the  Lord  Wray,  and  Sapcote's  father,  were  made  executors 
to  the  use  of  children  ;  Sapcote's  father  having  gotten  a  great  part  of  the  testator's 
estate  into  his  hands,  deviseth  divers  legacies  to  strangers  ;  and  maketh  tlie  defendant, 
his  son,  executor,  and  dieth  ;  and  the  defendant,  by  answer,  confesseth  his  father  liad 
divers  goods  of  the  first  testator's  in  his  hands,  but  said,  that  the  defendant  had  not 
goods  sufficient,  more  than  would  satisfy  the  legacies  given  by  his  father  ;  therefore 
ordered,  that  the  defendant  shall  first  pay  to  tlie  plaintant  the  goods  which  [87]  were 
the  first  testator's,  and  so  much  of  his  estate  as  came  to  his  fatlier's  hands  :  Wmy, 
Chief  Justice,  plaintant;  Sapcote,  defendant  (Anno  21  &  22  Eliz.  [1579[). 

Sanky  v.  Golding. 

Feme  covert  sueth  for  maintenance  put  into  another's  hands  ;  he  demurs,  but  ordered 
to  answer. — The  plaintant  setteth  forth  in  her  bill,  that  she  joined  with  her  liusband 
in  sale  of  part  of  her  inheritance,  and  after,  some  discord  growing  between  them,  they 
separate  themselves ;  and  one  hundred  pounds  of  the  money  received  upon  sale  of 
the  lands  was  allotted  to  the  plaintant  for  her  maintenance,  and  put  into  the  hands 
of  Nicholas  Mine,  Esquire,  and  bonds  then  given  for  the  payment  thereof  unto  Henry 
Golding,  deceased,  to  the  use  of  the  plaintant ;  which  bonds  are  come  to  the  defendant, 
as  administrator  to  the  said  Henry  Golding,  deceased,  who  refuseth  to  deliver  the  .same 
to  the  plaintant,  and  hereupon  she  prayeth  relief ;  the  defendant  doth  demur  in  law, 
because  the  plaintant  sueth  without  her  husband;  and  it  is  ordered  the  defendant 
shall  answer  directlv  :  Marv  Sankv,  alias  Walgrave,  plaintant ;  Golding,  defendant 
(Anno  21  &  22  Eliz.  [1579]).  ' 


cary,  88.  rice  v.  grange  47 

Rice  v.  Grange. 

One  subpmna  served  on  tiro  defendants,  two  bills  exhibited,  ordered  to  answer  both. — 
The  plaintant  served  the  two  defendants  with  one  subpoena,  but  exhibited  two  bills  ; 
the  defendants  appeared,  and  answered  the  one,  but  not  being  served  witli  any  otlier 
subpoena  to  answer  the  second,  departed  :  whereupon  an  attacliment  is  awarded  against 
them  :  and  ordered,  the  defendants  answering  the  second  bill  be  discharged  of  the 
attacliment :  Rice  Ap,  plaintant ;  Granoe  et  Granoe,  defendants  (Anno  21  &  22  Eliz 
[1579J). 

DuFFiELD  t'.  Greaves. 

The  defendant  demurred  generally,  ordered  to  answer. — The  defendant  demurred 
generally,  without  shewing  any  manner  of  cause ;  and  therefore  or-[88]-dered,  that 
a  subpoena  be  awarded  against  him,  to  make  a  perfect  answer ;  Dufiield,  plaintant  ; 
Greaves  et  aliis,  defendants  (Anno  21  &  22  Eliz.  [1579]). 

Maunder  v.  Wright. 

Two  executors  exhibit  tivo  bills,  ordered  to  ansicer  the  one,  the  other  dismissed  vilh 
costs. — The  plaintant,  as  sole  executor  to  Robert  Maunder,  exhibited  a  bill  against 
the  defendants,  for  the  same  matter  for  which  the  plaintant  and  David  Gome,  as 
executors  to  the  same  Maunder,  exhibited  another  bill ;  and  ordered,  that  both  bills 
should  be  referred ;  and  if  both,  for  <ine  cause,  the  defendants  shall  be  dismissed  from 
one  of  the  bills,  with  costs  :  John  Maunder,  plaintant ;  John  Wright  et  aliis,  defendants 
(Anno  21  &  22  Eliz.  [1579]). 

Senhawes  v.  Senhawes. 

Witnesses  examined  in  perpetual  Memory  ;  the  one  dead,  and  the  other  sick  ;  moved 
to  use  their  testimony. — Christopher  Askanie  hath  made  oath,  that  John  Bleverhasset, 
being  a  deponent  in  perpetual  memory,  is  dead,  and  John  Harrison,  another  of  the 
deponents  is,  and  hath  been  of  long  time,  sick,  and  not  able  to  travel  without  danger 
of  his  life  :  and  that  their  depositions  arc  very  needful  for  the  plaintant,  to  be  given 
in  evidence,  in  a  matter  now  depending  at  the  common  law  :  Senhawes,  plaintant ; 
Senhawes  et  aliis,  defendants  (Anno  22  Eliz.  [1579-80]). 

[Mews'  Dig.  tit.  Evidence,  VIII.  Perpetuation  of  Testimonj',  4.  Publication  and 

Uses  of  Depositions.] 

Smith  v.  Weare. 

A  suhpcena  served  within  two  days  of  the  term's  end,  the  attachment  discharged 
answering. — The  defendant  made  oath,  the  plaintant  caused  him  to  be  served  with 
a  subpoena  the  Saturday  before  the  end  of  the  term,  returnable  the  Thursday  follow- 
ing, being  but  two  days  before  the  end  of  the  term,  he,  the  defendant,  dwelling  in 
Devonshire,  seven  score  miles  distant  from  London  ;  wherefore  the  defendant  could 
not  conveniently  appear,  and  make  answer  by  the  return  of  the  said  subpoena  ;  and 
yet  nevertheless  the  plaintant  had  procured  ovit  an  attachment  against  the  defendant  ; 
therefore,  and  for  [89]  that  the  plaintant 's  hill  is  but  for  evidences,  it  is  ordered,  the 
defendant  be  discharged  of  the  attachment,  putting  in  his  answer  ;  Smith,  plaintant  ; 
Weare,  defendant  (Anno  21  &  22  Eliz.  [1 579]). 

Kelway  v.  Kelway. 
The  solicitor  of  the  plaintant  ordered  to  be  examined  with  caution. — Upon  certifi- 
cate of  Henry  Ugheard  and  Thomas  West,  two  commissioners,  that  Thomas  Marshall, 
one  of  the  defendant's  witnesses,  being  warned  by  precept  from  them,  refused  to  appe;:r 
before  them,  and  that  Roger  Taylor,  another  witness,  appeared,  but  refused  to  be 
examined,  because  he  solicits  the  plaintant's  cause  ;  it  is  therefore  ordered,  that  the 
defendant  shall  examine,  before  one  of  the  examiners  of  this  Court,  before  the  end  of 
this  term,  as  well  the  said  Roger  Taylor,  upon  any  interrogatory,  which  shall  not  he 
touching  the  secrecy  of  the  title,  or  of  any  other  matter,  which  he  knoweth  as  solicitor 
only,  as  also  the  said  Marshall,  or  any  other  necessary  witness,  whereof  the  defendant 
shall  first  set  down  their  names,  so  that  the  plaintant,  may  likewise  examine  them  if 
he  will  :  Kelwav,  plaintant ;  Kelwav,  defendant  (Anno  22  EHz.  [1579-80)]. 

[Mews'  Dig.  tit.  Evidence,  VI.  Examination  of  Witnesses,  8.  Privilege,  a.  Legal 
Professional  Confidence,  ii.  Solicitors.] 
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BlXfiHAM   i:    WaRRKX. 

A  bill  uithoul  a  counsellor's  hand,  or  attorney  retained,  dismissed. — It  is  iiifnrined, 
tliat  the  piaintant  exhibited  his  bill  without  a  counsellor's  hand,  or  retaining  an 
attorney,  and  the  sanie  is  for  matter  fornieily  decreed  :  therefore  ordered,  if  cause 
be  not  shewed  to  the  contrary,  and  if  the  bill  be  to  bring  the  matter  in  question  that 
was  decreed,  then  it  is  to  be  dismissed  :  Bingham.  i)laintant  ;  Warren,  defendant  (Anno 
22  Eliz.  [1.579-80]). 

Keyes  r.  Hill. 

Jurisdiction  of  Wales  orer-nded. — The  defendant  demurred  upon  the  bill  for  in- 
certainty.  which  was  certain  enough  ;  and  also  for  that  all  the  pi^rties  are  dwelling 
within  the  jurisdiction  of  the  Marches  of  Wales,  which  is  no  cause  of  dcnuirrer  for 
title  of  lands ;  there-[90]-fore  ordered,  if  cause  be  not  shewed,  a  sub[)U'na  is  awarded 
against  the  defenders  to  answer:  Keyes.  piaintant;  Hill  et  uxor,  defendants  (Anno 
22  Eliz.  [1579-80]). 

GlUKFETll  r.   Penrln'E. 

Jurisdiction  of  Wales  over -ruled.— Ihc  piaintant  exhibits  his  liiU,  touching  a  practice 
and  misbehaviour  supposed  by  the  piaintant  to  be  used  by  the  defendant  against  him, 
in  bringing  him  up  by  subpu'na.  at  the  suit  of  one  Anthony  Ilinck.  whereas  the 
piaintant  never  knew  any  such  man,  and  for  divers  (jtlier  misdemeanors  used  by  the 
defendant  in  this  Court  towards  the  piaintant  ;  the  defendant  demurred,  for  that 
both  parties  dwell  within  the  jurisdiction  of  the  ihirches  of  Wales,  where  he  supposes 
the  piaintant  is  to  seek  his  remedy,  which  kind  of  demurrer  this  Court  alloweth  not, 
for  that  misdemeanors  committed  in  this  Court  are  most  meet  to  be  liere  examined  : 
Grirt'eth,  piaintant ;  Penrine,  defendant  (Anno  22  Eliz.  [1579-80]). 

Busii  r.  Field. 

2'he  defendant  stayed.  Inj  injunction,  to  pull  doivn  rooms,  to  tlie  prejudice  of 
another  s  rooms. — The  piaintant  sheweth,  by  his  bill,  that  his  house  and  the  de- 
fendant's are  joining  togetb.er,  and  supported  by  one  main  wall,  standing  yiartly  upon 
tlie  freehold  of  either  of  the  said  parties  ;  and  the  piaintant  having  also  an  entry,  garret, 
and  otlier  necessary  rooms  standing  upon  the  kitchen  of  the  defendant,  he  the  de- 
fendant went  about  to  pull  down  the  said  wall,  and  thereby  to  overthrow  the  said 
garret  ;  the  defendant  made  title  to  some  of  the  upper  rooms,  and  hath  pulled  down 
part  of  the  wall ;  an  injunction  is  awarded  to  stay  the  defendant,  to  pull  down  any 
more  of  the  wall,  or  any  other  part  of  the  said  house,  whereb\"  the  said  upper  room.-, 
may  be  overthrown,  or  impaired,  until  the  matter  be  heard:  Bush,  plaiiUant;  Field- 
defendant  (Anno  22  Eliz.  [1579-80]). 

[Mews'  Dig.  tit.  Easements  and  Prescriptions.  B.   Right  of  Support,  2.  From 

adjoining  Buildings.] 

[91]   HOLLINGWORTH  V.  LUCV. 

Upon  a  commission  learning  given  hut  to  one  defendant,  a  neic  commission  is 
granted,  and  the  defendants  to  have  the  carriage. — A  commission  to  examine  witnesses 
on  both  parts,  upon  fourteen  days  warning  to  be  given  to  the  defendant;  Lucy,  one 
of  the  defendants,  made  oath,  that  neither  he  nor  Varny  had  any  warning,  hut  if 
any  warning  was  given,  it  was  given  to  Smith,  the  other  defendant,  who  is  little  inter- 
_  ested  in  the  cause,  but  made  a  party,  as  the  defendants'  counsel  supposeth.  to  take 
away  his  testimony  from  the  other  defendants  :  Therefore  ordered,  a  commi.ssion  be 
awarded,  whereof  the  said  Lucy  shall  have  the  carriage,  directed  to  the  former  com- 
missioners, and  fourteen  days  warning  shall  be  given  to  the  piaintant.  and  lie  to 
examine  if  he  will  :  Hollingworth,  piaintant  ;  Lucv,  Varnev,  and  Smith  defendants 
(Anno  22  Eliz.  [1579-80]). 

[Mews'  Dig.  tit.  Evidence,  YIL  Examination  of  Witnesses  under  Commission 
or  Mandamus,  12.  Second  Commission.] 

Anonymous. 

A  subpoena  left  in  the  defendant's  hall,  an  attachment. —Rum-pXwey  Loyde  made- 
oath,  that  he  saw  one  Lewis  leave  a  subpoena  in  the  hall  of  the  defendant,  and  that  the- 
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defendant  was  at  home  the  same  time,  who  hath  not  appeared  ;  therefore  an  attach- 
ment is  awarded  against  the  defendant  (Anno  22  Eliz.  [1579-80]). 

Hareforth  v.  Gates. 
Witnesses  examined  before  the  town  clerk  of  York  suppressed. — A  commission  to- 
examine  witnesses  issued,  but  the  plaintant  at  the  place  and  day  appointed  brought 
not  his  commissioners,  nor  the  commission,  whereby  the  defendant's  commissioners 
could  not  sit  to  examine,  but  the  plaintant  procured  certain  witnesses  to  be  examined 
before  one  of  the  town-clerks  of  York,  touching  the  matter  in  variance  ;  but  ordered, 
no  witnesses  so  taken  shall  be  received  into  this  Court,  nor  the  plaintant  take  any 
benefit  thereby,  and  a  new  commission  is  awarded :  Hareforth  and  Lowther,  plaintants ; 
Gates,  defendant  (Anno  22  Eliz.  [1579-80]). 

D.\STOIXES  V.  Apprice. 
The  server  of  a  suhpcena  imprisoned,  therefore  attachment  against  the  defendant. — 
John  Davis  made  oath  that  his  boy  served  a  [92]  subpoena  upon  the  defendant,  for  the 
which  the  said  boy  was  apprehended,  and  imprisoned  in  the  Marches  of  Wales  :  there- 
fore an  attachment  is  awarded  against  the  defendant :  Dastoines.  plaintant ;  Apprice. 
defendant  (Anno  22  Eliz.  [1579-80]). 

Moore  r.  Marsh.\ll. 
Jurisdiction  of  Wales  admitted. — The  defendant  made  oath,  that  both  the  saidl 
parties  dwell  in  the  jurisdiction  of  the  Marclies  of  Wales  ;  and  that  the  matter  of  the 
plaintant  s  bill,  is  but  for  a  lease  for  years,  and  no  title  of  freehold  :  therefore  dismissed  r. 
Moore,  plaintant ;  Marshall,  defendant  (Anno  22  Eliz.  [1579-80]). 

ZOUCH  V.  SlDDEXHAM. 

A  rent  reserved  and  paid,  the  heir  ordered  to  pay  it. — John  Lord  Zouch  deceased, 
late  father  to  the  plaintant,  did  give  the  manor  of  Winford  Eagle  with  the  appurten- 
ances in  the  county  of  Dorset,  intailed  to  the  father  of  the  defendant,  reserving  forty 
pounds  a-year  rent  to  him  and  his  heirs,  and  after  about  three  years  last  past,  granted 
twenty-five  pounds,  parcel  of  the  said  rent,  to  the  plaintants  for  their  lives  ;  and  the- 
defendant's  father  did  attorn,  and  pay  the  rent  to  the  plaintants,  until  about  two  or 
three  years  before  his  death,  which  was  about  six  years  since  :  since  which  time  the- 
defendant  being  issue  in  tail  and  seised,  refused  to  pay  the  said  rent,  but  ordered  by 
this  Court  to  pay  it,  if  he  shew  not  good  cause  to  the  contrary  :  Zouch  <i-  uxor,  plain- 
tants ;  Siddenham,  defendant  (Anno  22  Eliz.  [1579-80]). 

DoLMAX  V.  Vavasor. 
A  rent-charge  upon  several  men's  lands,  and  levied  upon  one,  an  injunction. — The- 
plaintant  seeketh  relief  by  way  of  contribution,  for  that  one  of  the  defendants  hath  a 
rent-charge  out  of  his  the  plaintant  s  lands,  and  out  of  one  other  of  the  defendants'  lands, 
and  yet  seeketh  to  lay  the  whole  burthen  of  the  rent-charge  upon  his  the  plaintant's- 
lands ;  and  because  the  defendant  would  not  answer,  therefore  an  injunction  is  granted 
for  staying  of  the  [93]  suits  of  the  rent :  Dolman,  plaintant ;  Vavasor  &  aliis,  defendants- 
(Anno  22  Eliz.  [1579-80]).     [S.  C.  Ch.  Ca.  Ch.  139.] 

Altham  v.  Smith. 
A  dumb  man  is  not  to  answer  upon  subpoena. — It  appeareth  by  oath  that  the  de- 
fendant is  both  senseless  and  dumb,  and  therefore  cannot  instruct  his  counsel  to  draw 
his  answer  ;  and  tlierefore  ordered,  that  no  attachment,  or  other  process  of  contempt 
be  awarded  against  the  defendant  for  not  answering,  without  special  order  of  this 
Court  :  Altham,  plaintant :  Smith,  defendant  (Anno  22  Eliz.  [1579-80]). 

[Mews'  Dig.  tit.  Lunatic.  VI.  Actions  and  Proceedings  By  and  Against, 
c.  Pleading.    S.  C.  Ch.  Ca.  Ch.  138.] 

PlCKETON  V.  LlTrECX)TE. 

Money  paid  for  a  reversion,  which  could  not  be  enjoyed,  ordered  to  repay  the  same.— 
The  plaintant  bought  of  the  defendant  the  reversion  of  a  copyhold,  which  he  could 
not  enjov,  confessed  by  the  defendant's  answer  :  thereupon  a  subpoena  is  awarded 
against  the  defendant,  to  shew  cause  why  he  should  not  repay  the  money  received  upon 
the  bargain  :  Picketon,  plaintant ;  Littecote  &  aliis,  defendants  (Anno  22  Ehz.  [1579- 
80]).     [S.  C.  Ch.  Ca.  Ch.  139.] 
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Salisbury  v.  Hinde. 
No  uilnesses  to  be  examined  till  the  defendants  have  answered. — The  defendants 
were  not  served  with  process,  and  yet  the  plaintant  brought  up  divers  witnesses  to  he 
examined  ;  hut  ordered  they  should  not  be  examined,  until  the  defendants  have 
answered  :  Episcopus  Salisburv,  plaintant ;  Hinde  and  Ilinde,  defendants  (Anno  22 
Eliz.  [1579-80]). 

Kendrick  v.  Hopkins. 

An  action  against  a  drunken  man's  icords  seehelh  relief,  but  is  dismissed. — The 
plaintant  was  drawn  to  drink,  and  filled  with  drink,  spoke  some  words  against  the 
defendant,  for  which  he  brought  an  action  upon  the  case  at  the  common  law  ;  where- 
upon the  plaintant  exhibited  his  bill  of  complaint,  and  got  an  injunction  pro  non 
solutione  finis.  It  is  ordered,  that  the  defendant  paying  the  Queen's  fine,  shall 
have  liberty  to  proceed,  and  the  bill  to  be  dismissed  :  Qui  peccat  ebrius,  luat  sobritis  : 
Kendrick,  jjlaintant ;  Hopkins,  defendant  (Anno  22  Eliz.  [1579-80]). 
[Mews'  Dig.  tit.  Defamation.  ('.  Practice  and  Procedure,  2.  Pleadings,  b.  Defence, 

i.  Generally.] 

[94]  Peris  v.  Tiiom.vs. 

A  subj/cpna  sheweil  anil  offered,  attachment  for  not  appearing. — Forasmuch  as  the 
Mayor  of  Barnestable  hath  certified,  that  John  Barker  made  oath  before  him,  that  he 
did  shew  and  offer  to  deliver  to  the  defendant  a  subpoena,  which  he  would  not  accept, 
and  hath  not  appeared  :  therefore  an  attachment :  Peris,  plaintant ;  Thomas,  defendant 
(Anno  22  Eliz.  [1579-80]). 

Clarke  v.  Mellers. 

Witnesses  examined.  1  A:  2  Philip  &  Mary,  ordered  to  prefer  a  bill  for  publication. — 
The  plaintants  made  motion  to  have  publication  of  witnesses  taken  1  &  2  Philip  & 
Mary,  between  one  Thomas  Shrub,  then  plaintant.  and  now  deceased,  whose  daughters 
and  co-heirs  the  plaintants  wives  are,  and  Henry  Barnard,  then  defendant,  now  like- 
wise deceased,  toucliing  lands  in  the  occupation  of  the  defendant ;  and  ordered,  the 
plaintants  shall  exhibit  a  bill  for  publication  against  the  defendants,  and  call  them  Viy 
the  subpfena  to  answer,  and  then  order  shall  be  taken  :  Clarke  &  nxor,  Papwell  A. 
uxor,  Stockes,  plaintants ;  Eve  Mellers  and  Wodham,  defendants  (Anno  22  Eliz. 
[1579-80]). 

Bre.\rton  v.  Roberts. 

Attachment  discharged  by  supersedeas,  paying  the  onlinary  fees. — The  defendant 
was  served  with  a  subpoena  at  the  suit  of  Hanmer.  and  for  want  of  a  hill  got  costs  ;  and 
the  plaintant,  upon  affidavit  that  the  defendant  was  served  with  a  subpci-na  at  his  suit, 
got  an  attachment  against  the  defendant,  whereupon  he  was  apprehended,  and  re- 
turned languidus  ;  it  is  ordered,  that  the  attachment  be  discharged  by  supersedeas, 
the  defendant  pajing  twenty  shillings  and  sixpence  to  the  warden  of  the  Fleet,  and  the 
ordinarv  charges  to  the  plaintant  :  Brearton,  plaintant ;  Ap  Roberts,  defendant  (Anno 
22  Eliz."  [1579-80]). 

Bent  v.  Allot. 

The  defendant's  wife  examined  as  a  witness. — It  is  informed  that  Colston,  one  of 
the  defendants,  examined  his  own  wife  as  a  witness  :  it  is  therefore  ordered,  the  plaintant 
may  take  a  subpoena  against  her  on  his  behalf ;  and  if  C(il-[95]-ston  will  not  suffer  her 
to  be  examined  on  the  plaintant's  party,  then  her  examination  on  the  said  Colston's 
party  is  suppressed  :  Bent,  plaintant ;  Allot  and  Colston,  defendants  (Anno  22  Eliz. 
[1579-80]). 

Grevill  v.  Bowker. 

Suit  upon  a  promise  to  surrender  a  lease  dismissed. — Upon  the  hearing  of  the  cause 
it  appeared,  that  the  suit  was  to  be  relieved  of  a  promise  made  by  the  defendant  to  the 
plaintant,  to  surrender  a  lease,  upon  payment  of  one  hundred  marks  by  the  plaintant 
unto  him,  and  for  that  the  matter  is  meet  for  the  common  law,  therefore  dismissed : 
Grevill,  plaintant;  Bowker,  defendant  (Anno  22  Eliz.  [1579-80]). 

[Mews'  Dig.  tit.  Landlord  and  Tenant,  J.  Termination  of  the  Contract,  4.  By  Sur- 
render, a.  Of  Lease.     S.  C.  Ch.  Ca.  Ch.  140.] 
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Price  v.  Tench. 

Subpoena  to  testify  where  no  cause  uas  depending,  discharged. — The  Court  was 
informed  by  one  Palmer,  that  the  three  defendants  are  his  servants,  and  were  served 
with  subpoena  to  be  examined  before  the  town-clerk  of  London,  who  refused  to  be 
there  examined,  because  the  matter  is  not  depending  in  London,  but  in  Her  Majesty's 
Bench,  and  yet  attachment  is  gotten  against  them,  which  kind  of  examination  of  wit- 
nesses this  Court  taketh  to  be  unorderly,  and  therefore  ordered  the  attachment  be 
discharged  :  Price,  plaintant ;  Tench.  Holland,  and  Paekhouse,  defendants  (Anno  '•'' 
EUz.  [1579-80]).     [S.  C.  Ch.  Ca.  Ch.  141.] 

Harrison  v.  Harrison. 

Jurisdiction  of  the  North  alloiced. — The  Earl  of  Huntingdon,  president  of  the  North, 
signified  by  his  letters  to  the  Lord  Chancellor,  that  the  lands  for  which  the  bill  is  ex- 
hibited, were  ordered  for  the  defendant  by  the  counsel  of  the  North  parts,  where  the 
parties  dwell,  and  land  heth  ;  and  the  now  plaintant,  upon  serving  his  subpoena,  was 
ordered  by  the  counsel  there  to  surcease  his  suit  in  this  Court,  and  stand  to  the  order 
of  the  said  counsel,  and  yet  the  plaintant  hath  procured  an  attachment  against  the 
defendant ;  therefore  ordered,  the  attachment  be  discharged,  and  the  [96]  matter  dis- 
missed :  Harrison,  plaintant ;  Harrison,  defendant  (Anno  22  Eiiz.  [1.579-80]). 

Lewen  v.  Fawdesly. 

Jurisdiction  of  the  Exchequer  disallowed. — The  defendant  demurred,  because  he 
is  the  Lord  Treasurer's  man,  and  therefore  ought  to  be  privileged  in  Her  ilajesty's  Court 
of  Exchequer  :  which  cause  of  demurrer  the  Court  allowed  not,  for  that  the  defendant 
can  have  no  privilege,  unless  it  were  in  such  a  case  as  the  plaintant  might  have  remedy 
in  the  Court  of  Exchequer:  Lewen.  plaintant;  Fawdesly,  defendant  (Anno  22  Eliz. 
[1579-80]). 

Me.\d  v.  Cross. 

A  subpcena  cautiously  serred,  attachment  against  the  plaintant.- — The  defendant 
made  oath,  the  plaintant  shewed  him  a  subpoena,  holding  it  in  his  own  hand,  and  said 
it  was  against  him,  but  would  not  let  him  have  it,  or  see  it,  so  that  he  might  read  it ; 
neither  would  he  deliver  him  any  note  of  his  appearance,  nor  tell  him  the  same,  but 
took  witness  that  he  had  served  the  subpcena  :  and  about  an  hour  after  came  again  to 
the  defendant,  saying.  You  were  desirous  to  see  the  subpcena,  here  it  is  ;  and  thereupon 
shewed  the  label  to  the  defendant,  but  in  such  .sort,  as  he  could  not  see  the  return  : 
whereupon  the  defendant  appearing,  found  no  bill  :  therefore  attachment  against 
the  plaintant  for  misdemeanor  :  Mead,  plaintant ;  Cross,  defendant  (Anno  22  Eliz. 
[1579-80]). 

SwEETJUN  V.  Edge. 

A  bill  for  tuition  of  an  infant. — The  plaintant  is  grandfather  on  the  mother's  side, 
to  whom  the  lands  cannot  come  by  the  death  of  the  infant,  exhibiteth  a  bill  against  the 
grandfather  on  the  part  of  the  father's  side,  to  have  the  education  and  bringing  up  of 
one  Richard  Edge,  an  infant,  who  is  seised  of  an  estate  tail  of  lands,  the  remainder  to 
the  defendant,  and  to  have  the  disposing  of  the  profits  of  the  lands  :  But  ordered  with 
the  defendant,  for  [97]  that  it  appeared  there  were  divers  remainders  between  the 
defendants  and  the  iiifant's  estates :  Sweetman,  plaintant ;  Edge,  defendant  (Anno  20 
Eliz.  [1577-78]). 

FrjINCis  v.  Sacheverill. 

Costs  for  a  witness  served  to  testify. — Francis,  plaintant ;  Sacheverill,  defendant:  The 
defendant  is  adjudged  to  pay  to  John  Hide  twenty  shillings  costs,  he  appearing  upon  a 
subpoena,  to  testify  on  his  behalf  (Anno  22  Ehz.  [1579-80]). 

Sbdenham  v.  H-\RRIS0N. 

Deeds  neglected  to  be  inrolled.  a  subpoena  to  shew  why  not. — The  plaintant  purchased 
lands  of  the  defendant  (Anno  2  Eliz.  [1559-60]),  and  had  a  recognizance  then  acknow- 
ledged unto  him,  for  performing  covenants  of  the  bargain  and  sale,  and  put  one  in  trust 
to  get  both  the  indenture  and  recognizance  inrolled,  and  paid  him  for  the  same,  and  now 
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being  evicted  out  of  tlie  [wssession  of  the  lands,  came  to  take  out  a  scire  facias  upon  the 
recotjnizance.  but  finds  it  not  enrolled  :  and  therefore  desireth  the  same  might  now  be 
inrolled  :  It  is  ordered,  that  a  subpoMia  be  awarded  against  the  defendant,  to  shew 
cause  why  it  should  not  ;  and  Mr.  Solicitor,  who  is  present  at  the  motion,  is  to  give 
notice  to  some  of  his  clients,  who  have  purchased  (as  he  alledged)  parcel  of  the  lands,  to 
show  cause  whv  it  shall  not  be  inrolled  :  Sidenham,  plaintant ;  Harrison,  defendant 
(Anno22Eliz.[157'J-80]). 

Price  r.  Lloyd. 

Jurisdiction  of  the  Duchy  of  Lancaster,  alloKed. — The  defendants  inform,  that  the 
bill  is  exhibited  for  certain  lands,  parcel  of  the  Duchy  of  Lancaster  ;  and  therefore 
ordered,  that  for  so  much  it  shall  be  dismissed :  Price,  plaintant ;  Lloyd,  Owen,  and  Read, 
defendants  (Anno  22  Eliz.  [1579-80]). 

Sutton  r.  Erington. 

The  matter  of  assumpsit  referred  to  the  common  lair. — The  matter  upon  hearing 
appeared  to  be  for  a  promi.se,  wherewith  the  defendant  chargeth  the  plaintant,  and 
twelve  pence  in  money  accepted  upon  the  said  promise,  whereupon  .some  trials,  or  non- 
suits, have  passed  :  it  is  ordered,  that  for  the  ending  of  the  said  matter  of  promise,  that 
the  [98]  niatter  be  referred  to  the  common  law  to  be  tried  :  Sutton,  plaintant ; 
Erington,  defendant  (Anno  22  Eliz.  [1579-80]). 

Piers  r.  Kawse. 

Feme  sole  sueth  out  a  subpoena,  and  the  same  day  is  married,  is  dismissed  with  costs. — 
The  defendant  informed,  he  was  called  upon  by  subpoena,  dated  the  8th  of  February, 
and  by  answer  saith,  the  said  Jane  Piers  was  married  the  8th  of  February,  and  so 
at  that  time  purchasing  the  writ  a  woman  covert  ;  therefore  the  defendant  is  di.s- 
missed  with  thirteen  shillings  and  four  pence  costs  :  Jane  Piers,  plaintant ;  John  Kawse. 
defendant  (Anno  22  Eliz.  [1579-80]). 

Hill  v.  Portm.\n. 

The  plaintant  enters  upon  the  defendant's  possession,  ordered,  either  a  dismission, 
or  injunction. — The  defendant  was  in  possession  at  the  time  of  the  bill  exhibited,  the 
plaintant  entered  upon  him  ;  the  defendant  desired,  that  either  he  might  have  an 
injunction  for  his  possession,  or  else  that  the  cause  might  be  dismissed,  which  the  Court 
thought  rea.sonable  ;  it  is  ordered,  the  plaintant  shall  shew  cause  why  it  should  not  be 
granted  :  Hill,  plaintant;  Portman,  defendant  (Anno  22  Eliz.  [1579-80]). 

HlLLI.\R  v.  KeND.\LL. 

Prohibition  for  tithes,  parcel  of  the  Duchy  of  Cornicall,  hut  consultaticm  if  cause  he 
not  shewed. — The  plaintant,  Thomas  Hilliar,  exhibited  his  bill  against  the  said  William 
Kendall,  that  the  said  Thomas  Hilliar  was  seized  in  fee  of  two  messuages,  seventy  acre.'* 
of  pa.sture,  furzes,  and  heath  in  Lanlivery,  parcel  of  the  Queen's  Majesty's  Duchy  of 
Cornwall ;  and  thereupon  a  prohibition  against  the  said  William  Kendall,  libelling  in 
the  Spiritual  Court  for  tithes,  as  farmer  to  the  said  Batten,  vicar  there,  pretending  that 
right  of  tithes  for  lands  holden  of  Her  Majesty,  as  of  her  Duchy  of  Cornwall,  ought  to 
be  determined  in  this  Court  ;  and  also  that  the  said  John  Hilliar  had  exhibited  the  like 
bill,  and  procured  a  prohibition  out  of  this  Court  against  the  said  Batten  ;  it  is  ordered, 
a  subpoena  be  awarded  [99]  against  the  plaintant,  to  shew  cause  why  a  consultation 
should  not  be  granted:  Hilliar  and  Hilliar,  plaintants  ;  Kendall  and  Batten,  defendants 
(Anno  22  Eliz.  [1579-80]). 

Brearton  v.  E.\ton. 

Perjury  in  making  oath  for  impotency,  one  of  the  same  name  sued  for  it,  and  dis- 
cliarged. — Oath  was  made  in  the  name  of  one  Edward  Jones,  that  the  defendant  Eaton 
was  sick,  and  the  rest  impotent,  and  not  able  to  travel ;  whereupon  a  commission  was 
awarded  to  take  their  answers  in  the  country  ;  now  Edward  Jones  of  Ruthin,  was 
called  up  at  the  plaintant "s  suit  by  process  for  perjury,  and  alleged  he  was  not  the 
party  that  made  the  oath,  and  brought  a  certificate  to  justify  he  was  at  Ruthin  when 
the  oath  was  taken  ;  and  therefore  he  is  dismissed  :  Brearton,  plaintant ;  Eaton  &  uxor 
&  aliis,  defendants  (Anno  22  Eliz.  [1579-80]). 
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jMore  v.  Woreham. 

A  witness  not  able  to  travel,  discharged  of  contempt. — GiiflFen  Price  made  oath,  that 
where  the  plaintant  served  a  subpoena  upon  him  to  appear  before  commissioners,  to 
testify  on  tlie  plaintant "s  party,  he  the  said  plaintant  did  not  give  or  tender  him  the 
said  Griffen  any  money  for  his  charges  ;  and  also  that  he  was  sick  then,  and  not  able 
to  travel ;  therefore  ordered  the  said  GrifFen  be  discharged  of  the  process  of  contempt 
gotten  out  against  him  for  not  being  examined  :  More,  plaintant ;  Woreham,  defendant 
(Anno  22  Eliz.  [1579-80]). 

[.Mews'  Dig.  tit.  Evidence,  Y.  Attendance  of  Witnesses,  8.  Remedy  for 
Non-attendance,  a.  Attachment.] 

H.\TTON  V.  Price. 

Jurisdiction  of  ^yales  not  alloiml  for  a  -promise. — The  plaintant  seeketh  to  have 
the  defendant  to  assure  hini  certain  lands  sold  him  by  the  defendant,  in  consideration 
of  great  sums  of  money  already  paid  for  the  same,  according  to  the  promise  of  the 
defendant  made  in  that  behalf ;  the  defendant  demurreth,  for  that  the  same  promise 
was  made  within  the  jurisdiction  of  Wales,  where  both  parties  are  dwelling  ;  but  this 
seemeth  to  the  Court  no  sufficient  cause  of  demurrer ;  and  [100]  therefore  ordered,  a  sub- 
poena be  awarded  to  the  defendant  to  answer :  Hatton,  plaintant :  Price,  defendant 
(Anno  22  Eliz.  [1579-80]). 

Paine  v.  Carew. 

A  commission  to  ansicer,  he  returned  a  demurrer,  therefore  attachment. —  The 
defendant  took  out  a  commission  to  take  his  answer  in  the  country,  and  returned 
a  demurrer  ;  therefore  the  plaintant  took  out  an  attachment,  which  this  Court  liked 
well,  for  that  the  defendant  did  not  directly  answer ;  yet  in  regard  of  an  oath  made 
for  the  defendant's  impotency,  a  new  commission  is  granted  to  take  his  answer,  and 
discharged  of  the  attachment,  paving  the  ordinarv  fees  :  Paine  &  aliis,  plaintants ; 
Garew,  defendant  (Anno  22  Eliz.  [1579-80]). 

Dennis  «;.  Codrixgtox. 

A  counsellor  not  to  he  examined  of  any  matter,  wherein  he  hath  been  of  counsel. — 
The  plaintant  seeks  to  have  Master  Oldsworth  examined  touching  a  matter  in  variance, 
wherein  he  hath  been  of  counsel ;  it  is  ordered  he  shall  not  be  compelled  by  subpoena, 
or  otherwise,  to  be  examined  upon  any  matter  concerning  the  same,  wherein  he  the 
said  Mr.  Oldsworth  was  of  counsel,  either  by  the  indifferent  choice  of  both  parties, 
or  with  either  of  them  bv  reason  of  anv  annuity  or  fee  :  Dennis,  plaintant ;  Codrington, 
defendant  (Anno  22  Eliz.  [1579-80]).' 

[Mews'  Dig.  tit.  Discovery,  D.  Objections  to  Disclosure,  IV.  Legal  Professional 
Confidence,  2.  Documents  Submitted  to  or  Received  from  Counsel,  a. ;  tit. 
Evidence,  VI.  Examination  of  Witnesses,  8.  Privilege,  a.  Legal  Professional 
Confidence,  i.  Counsel.] 

Porter  v.  CoLEiM.\>j. 

A  billet  in  paper  served,  and  no  bill  in  Court,  costs  is  awarded. — The  said  Coleman 
maketh  oath,  the  said  Porter  did  deliver  him  a  billet  in  paper,  and  did  shew  liim  a  thing 
in  yellow  wax,  and  told  him  it  was  a  subpoena,  but  id  not  declare  to  him  at  whose 
suit  ;  therefore  the  said  Porter  is  adjudged  to  pay  to  the  defendant  20s.  costs  for  want 
of  a  bill  :  Porter,  plaintant;  Coleman,  defendant  (Anno  22  Eliz.  [1579-80]). 

C.iSTLETON    V.    FiTZWILLIAMS. 

Feme  covert,  lohose  husband  is  in  the  gallies,  must  answer  matter  of  equity  wherewith 
she  is  charged. — The  plaintant  shewed  by  his  bill,  that  he  freighted  a  ship  into  Spain, 
which  was  there  confiscate  and  all  his  goods  ;  for  the  defendant's  [101]  husband  being 
master  of  the  ship,  had  an  English  book  found  in  the  ship,  contrary  to  the  laws  there, 
which  he  was  forewarned  of,  and  knew  the  laws,  and  the  defendant's  husband  was 
condemned  to  the  gallies  for  fourteen  years  :  and  since  the  plaintant,  as  well  for  his 
own  relief,  as  for  the  rehef  of  the  defendant,  devised  to  obtain  licence  from  Iler  Majesty, 
for  transporting  sixty  tuns  of  beer  yearly,  for  eight  years,  the  commodity  whereof 
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to  be  equally  between  them  ;  and  the  bill  exhibited  to  Her  Majesty,  was  in  both 
their  names,  and  the  party  of  the  eliarge  ;  but  the  defendant  cautiously  got  the  same 
altered  into  her  own  name,  and  hath  sold  the  same  away,  without  yielding  the  plaintant 
any  profit ;  the  defendant  doth  demur,  because  she  is  a  feme  covert ;  it  is  ordered, 
a  subpoena  be  awarded  against  her  to  make  a  better  answer  :  Castleton,  plaintant ; 
.\lice  Fitzwilliams,  defendant  (Anno  22  Eiiz.  [1579-80]). 

BODN.\M    V.    MORG.\N. 

Injunction  left  at  the  defendant's  house  and  disobej/ed,  an  attachment  is  awarded. — 
Thomas  Jones  made  oath,  that  a  writ  of  injunction  was  left  at  the  house  of  tlie  de- 
fendant ;  and  the  plaintant  maketh  oath,  the  defendant  liatli  proceeded  in  a  suit 
in  the  King's  Bench  contrary  to  an  injunction ;  therefore  an  attachment :  Bodnam, 
plaintant;  Morgan,  defendant  (Anno  22  Eliz.  [1579-80]). 

Lower  v.  Grudge. 

Consil. — Lower,  plaintant;  Grudge,  defendant,  &  uxor  &  aliis,  defendants.  Peter 
Prowse  made  oath,  that  R.  G.  N.  G.  Jo.  B.  and  others,  having  notice  given  unto  them 
of  an  injunction  awarded  out  of  this  Court  against  the  defendant,  have  disobeyed  the 
same;  therefore  an  attachment  is  awarded  against  them  (Anno  22  Eliz.  [1579-80]). 

Griffeth  v.  Jenn. 

Costs  for  want  of  a  bill. — Matthew  Davis  made  oath,  that  the  defendant  [102]  was 
served  with  a  billet  of  paper  at  the  plaintiff's  suit,  and  upon  his  appearance,  no  bill  in 
Court  against  him;  therefore  the  plaintant  is  adjudged  to  pay  the  defendant  thirty 
shillings  costs  :  Griffeth  &  Aliis,  plaintants  ;  Ap.  Jenn.  Ap  Jenkins,  defendants  (Anno 
22  Eliz.  [1579-80]). 

Ardex  v.  Veale. 

Jurisdiction  of  Wales  allowed. — The  defendant  maketh  oath,  that  all  the  parties 
are  inhabiting  and  dwelling  \vithin  the  jurisdiction  of  the  Marches  of  Wales  ;  and  for 
that  it  appeareth  by  the  plaintant's  bill,  that  the  matter  therein  contained  is  for  a 
supposed  lease,  and  for  no  title  of  land,  therefore  the  cause  is  dismissed,  and  the  plain- 
tant referred  to  take  his  remedy  before  the  Commissioners  of  the  Marches  of  Wales  : 
Arden,  plaintant;  Veale  and  Veale,  defendants  (Anno  21  Eliz.  [1578-79]). 

W.UIREN   V.    MaYN.\RD. 

A  writ  of  privilege  disallowed. — The  defendant  got  a  writ  of  privilege  as  servant 
to  the  Lord  Keeper,  and  removed  two  several  suits  against  him  by  the  plaintant  in 
London  ;  forasmuch  as  the  Lord  Keeper  declared  in  open  Court,  that  the  defendant 
is  not  now  his  servant,  therefore,  ordered,  that  the  said  two  several  causes  be  remanded 
into  London,  and  the  defendant  not  to  be  allowed  the  privilege  of  this  Court  :  Warren 
and  Gierke,  plaintants;  Ralph  Maynard,  defendant  (Anno  21  Eliz.  [1578-79]). 

Strainger  v.  Derby  (Bailiffs  of). 
Bailiffs  of  a  corporation  not  compellable  to  make  a  lease. — The  plaintant  seeketh 
to  compel  the  defendants  to  make  unto  him  a  lease,  by  reason  of  a  promise  made  by 
William  Allestre  and  Anthony  Bat,  when  they  were  bailiffs  of  the  said  town  ;  and 
ordered  that  the  corporation,  nor  any  persons  which  heretofore  have  been,  nor  which 
hereafter  shall  be  bailiflts  of  the  said  town,  shall  in  anywise  be  charged  as  bailifl's  with 
the  said  promise ;  but  the  plaintant,  if  he  will,  may  [i03]  take  his  remedy  against  the 
said  Allestre  and  Bat,  not  as  bailifls,  but  as  common  persons  :  George  Strainger, 
plaintant ;  Bevnbridge  and  Edward  Turnos,  late  Bailiffs  of  Derby,  defendants  (Anno 
21  Eliz.  1578-79]). 
[Mews'  Dig.  tit.  Corporation,  B.  Corporations  Generally,  X.  Contracts  by  and 

with,  d.  Leases  by.] 

Stephens  v.  Bawdeni 

Attachment  for  breaking  an  order  in  Court. — Nicholas  Dyer  made  oath,  that  the 
defendant  hath  broken  an  order  made  in  this  Court ;  therefore  an  attachment  against 
him:  Margaret  Stephens,  plaintant;  John  Bawden,  defendant  (Anno  21  Eliz.[1578-79]). 
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Almy  V.  Pycroft. 

Suit  for  hay,  corn,  and  grass,  not  worth  iOs.,  dismissed. — Christopher  Almy, 
Christopher  Frome,  James  Wood,  &  aliis,  inhabitants  de  Magna  Ashley,  plaintants ; 
James  Pycroft,  defendant ;  the  matter  being  for  hay,  corn,  and  grass,  upon  oath  not 
worth  forty  shillings.  It  is,  by  order,  dismissed,  for  tliat  it  is  of  so  small  a  value 
(Anno  21  Eliz.  [1578-79]). 

[Mews'  Dig.  tit.  Court,  C.  Chancery  Jurisdiction.] 

Parrot  v.  Pawlet. 

Suit  for  the  poor  of  a  parish  under  40s.  per  annum,  retained. — Parrot  &  aliis, 
plaintants  ;  Pawlet,  defendant ;  the  suit  being  for  the  benefit  of  the  poor  of  Drayton, 
it  is  retained,  though  under  forty  shillings  per  annum  (Anno  21  Eliz.  [1578-79]). 

Hooper  v.  Brace. 

Attachment  upon  oath,  before  the  portreve  of  Minxhead. — Forasmuch  as  Richard 
Stodard,  justice  and  portreve,  and  others  his  brethren  of  the  borough  of  Minxhead, 
have  certified  under  their  common  seal,  that  one  Nicholas  Hooper  made  oath  before 
them  for  serving  of  a  subpoena  on  the  defendant,  who  hath  not  appeared  ;  therefore 
an  attachment  is  awarded  :  Hooper  and  Hooper,  plaintants ;  Brace  &  uxor,  defendants 
(Anno  21  Eliz.  [1578-79]). 

Meerefield  v.  Cleverden. 

Consil. — Meerefield,  plaintant ;  Cleverden,  defendant ;  upon  certificate  made  by 
the  Mayor  of  Torrington  of  serving  a  subpoena,  that  affidavit  was  made  before  him, 
for  serving  it  upon  the  defendant,  who  hath  not  appeared  ;  therefore  an  attachment 
is  awarded  (Anno  21  Eliz.  [1578-79]). 

[104]  Lane  v.  Bindon  (Viscount). 

A  decree  for  the  plaintant,  yet  put  out  of  possession  by  the  defendant. — A  decree 
was  made  for  the  plaintant  for  a  copyhold  tenement,  and  yet  the  defendant  put  the 
plaintant  out  of  possession,  notwithstanding  the  said  decree  ;  and  the  Lord  Keeper 
did  write  his  letters  to  the  defendant,  to  suffer  the  plaintant  to  enjoy  the  same  tene- 
ment according  to  the  decree  :  Lane,  plaintant ;  the  Lord  Howard  Viscount  Bindon, 
defendant  (Anno  21  Eliz.  [1578-79]). 

Boyle  v.  Vivean. 

Defendant  departing  without  licence,  an  attachment. — The  defendant  was  examined 
upon  interrogatories,  upon  the  breach  of  an  order  of  this  Court,  and  departed  with- 
out licence  ;  therefore  an  attachment  :  Boyle  and  uxor,  plaintants ;  Vivean  defendant 
(Anno  21  EHz.  [1578-79]). 

Strangman  v.  Vivean. 

Attachment  discharged,  paying  the  plaintant  lOs.  costs. — The  defendant  being 
.■served  with  a  subpoena  the  last  term,  and  coming  out  of  Cornwall  to  London,  heard, 
liy  common  voice,  the  term  was  adjourned,  and  therefore  did  go  back  again,  and  the 
plaintant  got  an  attachment  against  him  ;  who  hath  appeared  gratis,  and  put  in  his 
answer  ;  and  therefore  he  shall  be  discharged  of  the  attachment,  paying  ten  shillings 
to  the  plaintant  for  his  costs:  Strangman,  plaintant;  Vivean,  defendant  (Anno  21 
Eliz.  [1578-79]). 

Yarmouth  (Bailiffs  of)  v.  P-aston^ 

Liberty  for  a  common  fishing. — The  question  was  for  a  liberty  of  common  fishing, 
and  ordered  for  the  plaintant ;  and  upon  affidavit  made,  the  defendants  have  broken 
the  same,  ordered  an  attachment  shall  go  against  them  :  Bailiffs,  Burgesses,  and 
Commonaltv  of  the  Town  of  Yarmouth,  plaintants;  William  Paston  and  aliis,  defend- 
ants (Anno  21  Eliz.  [1578-79]). 

Anonymous. 

A  bond  put  in  suit,  for  not  performing  an  aicard,  stayed  by  injunction. — The 
plaintant  and  his  father  were  bound  to  the  defendant  in  five  hundred  pounds,  to  stand 
to  the  award  of  Sir  James  Dyer,  Knight,  and  Lord  Chief-Justice,  who  arbitrated  that 
the  plaintant,  who  had  the  reversion  [105]  in  fee,  and  the  father  who  had  the  estate  for 
life,  should  make  such  assurance  as  the  defendant  should  reasonably  devise. 
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Knight  v.  Hartvvel. 

Injunction  to  slay  suit  at  common  lau: — The  defendant  did  tender  an  assurance 
to  the  father  to  be  sealed,  who  being  old  and  blind,  desired  time  to  confer  with  his 
friends ;  the  plaintant.  upon  request,  sealed  the  assurance,  and  his  father  afterwards 
sent  word  to  the  defendant  he  was  willing  to  seal  it,  but  the  defendant  answered,  he 
did  not  pass  whether  he  did  or  no,  because  he  had  but  an  estate  for  his  life,  and  the 
defendant  had  his  bond  to  enjoy  it  during  his  life,  which  he  did  accordingly  ;  and 
vet  nevertheless  the  defendant  put  the  bond  in  suit  upon  his  father's  said  refusal,  but 
stayed  by  injunction  :  Knight, plaintant ;  Hartwcl, defendant  (Anno  "Jl  Eliz.[1578-79]). 
[Mews'  Dig.  tit.  Specific  Performance,  I.  Jurisdiction,  B.  Exercise  of, 
4.  Particular  Contracts,  b.  Awards.] 

St.  As.vph  (De.\n)  v.  Rees. 

Commission  of  rebellion  for  non-payment  of  costs. — A  commission  of  rebellion 
for  not  payment  of  costs  was  awarded  against  the  defendant  to  one  John  ap  David, 
who  did  thereupon  apprehend  the  defendant,  and  for  his  more  safe  keeping,  delivered 
him  to  Thomas  Most  on,  Esq..  Higli  SheriflE  of  the  county  of  Flint,  who  tofik  charge 
of  the  prisoner  accordingly,  and  now  refuseth  either  to  deliver  the  prisoner  to  the  com- 
missioner, or  to  bring  him  himself  into  the  Court  at  the  day  ;  day  is  therefore  given 
to  the  said  Thomas  Moston  the  late  Sheriff,  to  bring  into  this  Court  the  body  of  the  said 
defendant,  by  Thursday  next,  upon  pain  of  ten  pounds  :  Evans  Clerke,  Dean  of  St. 
Asaph,  plaintiff;  Ap  Rees,  Ap  Bennet,  defendants  (Anno  21  Eliz.  [1578-79]). 

B.ULY  r.  Hawle. 

The  defendant  discharged  of  the  attachment  because  the  suhpnena  teas  counterfeit. — 
The  defendant  was  served  with  a  counterfeit  subpoena,  at  the  plaintant's  suit,  but 
answered  not,  because  he  was  told  the  subpoena  was  coun-[106]-terfeit  ;  thereupon  an 
attachment  issued  against  him  ;  ordered,  that  as  well  the  defendant  be  discharged  of  the 
attachment  awarded  against  him,  as  the  said  Baily,  who  as  the  defendant  made  oath, 
delivered  the  counterfeit  process  to  him,  to  shew  where,  and  of  whom  he  had  the 
subpoena  :  Baily,  plaintant;  Hawle,  defendant  (Anno  21  Eliz.  [1578-79]). 
[Mews'  Dig.  tit.  Contempt  of  Court.  8.  Practice,  a.  Generally.] 

Reignolds  r.  L.\tham. 

An  aicard  ordered  to  be  performed. — The  suit  was  to  cause  the  defendant  to  perform 
an  award  of  arbitrators  chosen  b\-  themselves,  contrary  to  which  award  the  defendant 
hath  put  in  suit  an  obligation  of  one  hundred  pounds  ;  wherefore  an  injunction  was 
granted  for  stay  of  the  suit ;  and  upon  the  defendant's  shewing  his  readiness  to  per- 
form the  award,  ordered,  that  the  said  award  shall  be  duly  performed  by  both  the  said 
parties  :  Reignolds,  plaintiff  ;  Latham,  defendant  (Anno  21  Eliz.  [1578-79]). 

[Mews'  Dig.  tit.  Specific  Performance,  I,  B.  Exercise  of,  4.  Particular  Contracts, 

b.  Awards.] 

CaREW    v.    BURFFAMi 

The  defendant  licensed  to  depart  after  answer  in  a  writ  of  privilege. — Matthew 
Carew,  one  of  the  Masters  of  this  Court,  plaintant ;  Thomas  Burffam,  defendant.  The 
defendant  appearing  this  term  upon  an  attachment  of  privilege  at  the  plaintant's 
5uit,  hath  put  in  bail,  and  answered  to  the  declaration  of  the  plaintant  ;  therefore 
the  defendant  is  hcensed  to  depart  till  15  Pasche  next  (Anno  21  Eliz.  [1578-79]). 

BONVILL   V.    B0X\7LL. 

The  defendant  committed  to  the  Fleet  for  a  rescue,  brought  an  action  for  a  false  re- 
turn.— Richard  Champion,  a  commissioner  in  a  commission  of  rebellion,  returned 
A  rescue  against  Guy  Bonvill,  who  being  examined,  and  his  examination  referred 
to  two  Masters  of  the  Court,  was  found  to  have  confessed  the  rescue  ;  whereupon 
he  was  committed  to  the  Fleet,  and  yet  afterwards  brought  his  action  upon  the  case 
at  the  common  law,  against  the  said  Champion,  for  his  false  return  ;  ordered  that  a 
subpoena  be  awarded  against  the  said  Guy  Bonvill,  to  shew  cause  why  an  injunction 
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should  not  be  awarded  against  him  for  stay  of  his  action  upon  the  case ;  [107]  but  after- 
wards, viz.  21  Eliz.,  the  defendant  was  allowed  to  go  forward  in  his  action  upon  the 
case  at  the  common  law,  because  either  of  the  parties  there  may  plead  his  matter  : 
Joau  Bonvill,  widow,  plaintant ;  Bonvill  and  Mary  Billinghay,  defendants  (Anno  21 
Eliz.  [1578-79]). 

Edward  v.  Jexkix. 

Subpoena  against  the  plaintant,  to  shew  where  he  had  his  counterfeit  writs,  and 
ansiver  his  misdemeanor,  and  pay  costs. — The  plaintants  exhibited  a  frivolous  bill 
without  a  counsellor's  hand,  and  got  an  injunction  for  stay  of  any  suit  to  be  com- 
menced in  any  of  Her  Majesty's  Courts,  but  in  this  ;  which  subpoena  and  injunction 
being  served,  seemed  to  be  counterfeit,  therefore  ordered,  a  subpoena  be  awarded 
against  the  plaintants,  as  well  to  shew  of  whom  they  had  the  said  writ,  and  to  answer 
their  misdemeanors,  as  also  to  pay  the  defendant  costs  for  his  unjust  vexation  :  John 
ap  Edward,  ap  Hugh,  and  David  ap  Howel,  ap  Jenkin,  plaintants ;  Ralfe  Jenkin.  de- 
fendant (Anno  21  Eliz.  [1578-79]). 

WiLLuiis  V.  Williams.) 
Costs  for  want  of  a  bill. — The  defendants  made  oath,  they  were  served  with  billets 
of  paper  at  the  plaintant's  suit,  and  upon  their  appearance  no  bill  in  Court  against 
them  ;  therefore  the  plaintant  is  adjudged  to  pay  the  defendant  forty  shillings  costs  : 
Edmund  Williams,  plaintant ;  Evan  Williams,  David  Morgan,  and  Merrick  Grannowe, 
defendants  (Anno  21  Eliz.  [1578-79]). 

Browx  v.  Stuit. 
Costs  for  want  of  a  bill,  the  billet  being  lost. — Brown,  alias  Garris,  alias  Pawdy, 
plaintant ;  Stuit,  defendant,  made  oath  that  he  was  served  with  a  billet  in  paper,  and 
upon  his  appearance,  no  bill  in  Court,  and  the  defendant  hath  lost  the  billet  of  paper, 
and  yet  costs  is  awarded  (Anno  21  Eliz.  [1578-79]). 

Offeley  v.  Morgax. 

A  demurrer  without  shelving  any  cause,  ordered  to  answer. — The  defendant  put 
in  a  demurrer  to  the  plaintant's  bill,  without  shewing  any  cause  of  liis  demurrer  ; 
it  is  therefore  ordered,  that  a  subpoena  be  awarded  against  him  to  make  a  better 
[108]  answer  :  Ofieley,  plaintant:  Morgan,  defendant  (Anno  21  Eliz.  [1578-79]). 

FooRD  r.  Richards. 

Five  pounds  dismissed. — The  matter  complained  of  by  the  bill  is  for  five  pounds 
debt  for  fish,  therefore  dismissed  :  Foord  and  Foord,  plaintants,  and  Richards.defendant 
(Anno  21  Eliz.  [1578-79]). 

Hill  v.  Worley. 

Commission  to  take  the  defendants'  answers,  they  being  seventy  years  old  a-piece. — 
Symonds  Brocebridge  made  oath,  that  the  said  Elizabeth  and  Anne,  two  of  the  de- 
fendants are  above  the  age  of  seventy  years  a-piece,  and  that  the  said  William  was 
coming  up  to  London  in  his  company,  and  they  were  both  robbed,  and  William  his 
horse  taken  from  him,  whereby  he  could  not  come  to  make  his  appearance  ;  therefore, 
a  commission  is  granted  to  take  all  the  said  defendants'  answers  in  the  country  :  Hill, 
plaintant  ;  Elizabeth  Worley,  widow,  William  Stapleton  and  Anne  liis  vdie,  defendants 
(Anno  21  Eliz.  [1578-79]). 

Anoxymous. 

2Qth  of  February,  Sir  Nicholas  Bacon  died;  \2th  of  April,  the  seal  delivered  to 
Sir  Thomas  Bromley. —Memovandum,  that  the  20th  day  of  February  last,  Sir  Nicholas 
Bacon,  Knt.,  Lord  Keeper  of  the  Great  Seal  of  England,  died  at  York-house,  and  the 
Seal  being  the  same  day  sent  for  by  the  Lord  Treasurer,  remained  with  the  Queen's 
Majesty  till  the  12th  day  of  April  last,  on  which  day  the  same  was  delivered  to  Sir 
Thomas  Bromley,  Knt.,  Lord  Chancellor  of  England "(Pasche,  21  Ehz.  [1579]). 

B.iRKLEY  V.  Moore. 
Counsel  on  both  sides  to  attend  concerning  the  ratifying' of  an  award. — Where  by 
an  order  of  the  10th  of  February  last,  a  subpoena  was  awarded  against  the  defendant. 
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to  shew  cause  wlierefore  an  award  tlierein  mentioned  should  not  he  ratified  :  Now 
Mr.  i'lowerdew,  of  counsel  on  the  defendant's  behalf,  infornieth,  that  the  said  award 
was  not  made  by  any  order  of  this  ("ourt,  and  therefore  desired  that  the  said  defendant 
may  not  be  compelled  to  perform  the  same.  It  is  ordered,  that  counsel  on  both  sides 
shall  attend  the  morrow  seven-night,  and  [109]  then  order  shall  be  taken:  Barkiey 
Miles,  plaintant  :  Moore,  defendant  (Anno  L'l  Eliz.  [Iu78-79J). 

Lo-MLEY  t\  Green. 

Jurisdiction  of  Chester  alloiced. — The  plaintant  exliibited  his  bill  as  a  privileged  man 
to  Sir  Francis  Kempe,  Prothonotary  of  this  Court,  for  lands  lying  in  the  County  Pala- 
tine of  Chester  ;  and  for  that  it  appeareth  by  letters  patents  openly  shewed  in  Court, 
under  Her  Majesty's  Great  Seal  of  England,  that  this  Court  by  any  privilege  should 
not  hold  j)lea  of  any  lands  lying  within  the  said  County  Palatine  ;  it  is  therefore  ordered 
to  be  dismissed,  if  the  plaintant  shew  not  good  cause:  William  Lomley,  ])laintant; 
Thomas  Green,  Thomas  Marlow,  Kobert  Taylor,  and  James  Wagge,  defendants  (Anno 
21  Eliz.  [1578-79]). 

Read  v.  Hawsted. 

No  costs  to  be  allowed  upon  a  disclaimer. — The  plaintant  was  adjudged  to  pay  the 
defendant  £1,  17s.  (kl.  costs,  for  that  he  being  served  -nith  a  subparna  in  Hilary  Term, 
appeared,  and  by  his  answer  disclaimed  ;  and  yet,  after  the  jilaintant  served  him 
■with  a  subpoena  to  rejoin  ;  but  afterwards  the  same  costs  were  discharged  by  motion, 
for  that  the  defendant  had  before  the  costs  put  in  his  rejoinder  ;  but  upon  a  disclaimer 
no  costs  is  to  be  allowed :  Read,  plaintant ;  Hawsted,  alias  Lane,  defendants  (Anno 
21  Eliz.  [1578-79]). 

Morgan  v.  Gowge. 
Costs  allowed  the  defendant,  being  taken  upon  a  commission  of  rebellion. — The 
defendant  was  taken  upon  a  commission  of  rebellion  at  the  plaintant's  suit,  required 
his  costs  to  be  allowed  him  ;  the  Court  asking  the  opinion  of  the  clerks,  it  was  agreed 
with  one  consent,  that  he  should  have  his  costs  allowed,  therefore  ordered  accordingly  : 
Morgan,  plaintant;  Ap  John  Gowge,  defendant  (Anno  21  Eliz.  [1778-79]). 

Brown  v.  Stoyck. 
Costs  for  want  of  a  hill,  tlie  billet  lost.— The  defendant  maketh  oath,  that  he  was 
served  with  a  billet  in  paper  at  the  plaintant's  suit,  which  billet  he  lost  by  misfortune  ; 
and  upon  [110]  his  appearance  no  bill  is  in  Court  against  him  ;  therefore  costs  is 
awarded:  Brown,  alias  Garris,  alias  Pawdv,  plaintant;  Stoyck,  defendant  (Anno  21 
Eliz.  [1578-79]). 

Hearing  v.  Fisher. 

A  commission  to  examine  witnesses  in  perpetual  memory. — The  plaintant  exhibited 
his  bill  to  examine  witnesses  in  perpetual  memory,  touching  a  lease  of  lands,  which  he, 
and  those  by  whom  he  claimeth,  hath  enjoyed  forty  years  ;  the  defendant  by  answer 
claimeth  the  lands  as  copyhold  of  inheritance  to  Mr.  Southwell,  who  is  owner  of  the 
inheritance,  and  within  age ;  and  therefore  prayed,  that  no  witnesses  might  be 
examined  ;  till  Mr.  Southwell  be  of  full  age  :  and  yet,  because  the  witnesses  being 
old,  and  may  die  in  the  interim,  therefore  a  subpoena  is  awarded  against  the  defendant, 
to  shew  cause  why  a  commission  should  not  be  granted :  Hearing,  plaintant ;  Fisher, 
defendant  (Anno  21  Eliz.  [1578-79]). 

[Mews'  Dig.  tit.  Evidence,  VHI.  Perpetuation  of  Testimony,  3.  Taking  Evidence.] 

Perry  v.  Gatter. 
Attachment  for  not  appearing. — John  Budden  maketh  oath,  that  the  defendants 
confessed  unto  him,  they  were  served  with  a  subpoena  at  the  plaintant's  suit,  and 
have  not  appeared ;  therefore  an  attachment  is  granted  :  Perrv  Ar,  plaintant ;  Gatter, 
alias  Sharde  and  Cole,  defendants  (Anno  21  Eliz.  [1578-79])." 

KiNSTON    V.    PiGOT. 

Dismission  for  that  they  have  been  in  possession  one  hundred  years. — Upon  tlie 
hearing  of  the  matter  for  the  manor  of  Laughton,  and  the  advowson  of  the  church 
of  Laughton,  in  the  County  of  Buckingham,  it  appeared  that  the  defendants,  and  they 
'rom  whom  they  claimed,  have  been  in  possession  one  hundred  years,  with  divers 
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descents;    therefore  the  defendants   are   dismissed:  Kinston,    plaintant;   Pigot  and 
aliis.  defendants  (Anno  "21  Eliz.  [1578-79]). 

[Mews'  Dig.  tit.  Waiver  and  Acquiescence,   1.  General  Principles,  Knowledge 
of  Rights,  b.  Lapse  of  Time.] 

Farmer  v.  Fox. 
Attachment  for  putting  in  a  demurrer  instead  of  an  answer. — The  defendant  inHilary 
Term,  made  oath,  that  he  could  not  answer  without  sight  of  evidences  in  the  country  ; 
and  having  day  given  [111]  him,  he  now  hath  put  in  no  answer,  but  a  demurrer, 
contrary  to  the  orders  of  this  Court ;  therefore  an  attachment  is  awarded  against 
the  defendant :  Farmer  and  aliis,  plaintants  ;  Fox,  defendant  (Anno  21  Eliz.  [1578-79]). 

JOANES   V.    WlHTNEY. 

Day  given  to  the  defendant  to  rejoin. — John  Harry  made  oath  for  the  serving  of 
a  subpoena  on  the  defendants  to  rejoin  ;  therefore  Monday  next  is  given  to  the  de- 
fendants to  rejoin,  or  else  to  lose  the  benefit  thereof  :  Joanes  and  aliis.  plaintants  ; 
Whitney  Miles  and  aliis,  defendants  (Anno  21  Eliz.  [1578-79]). 

Shephard  v.  Shephard. 
A  new  commission  to  examine  witnesses,  because  they  appeared  not  before. — Whereas 
a  commission  issued  out  to  examine  witnesses  on  both  parties,  which  is  returned  exe- 
cuted, upon  oath  made  by  Giles  Brever,  that  he  served  precepts  from  the  commissioners 
upon  W.  S.  Tho.  Lin.  T.  G.  and  Jo.  Peers,  to  be  examined  on  the  defendant's  behalf 
before  the  said  commissioners,  who  appeared  not :  and  it  is  therefore  ordered,  that 
a  new  commission  be  awarded  to  the  former  commissioners  at  the  defendant's  charge, 
as  well  to  examine  the  said  four  witnesses  as  any  other  ;  Shephard,  plaintant ;  Shephard 
and  aliis,  defendants  (Anno  21  Eliz.  [1578-79]). 

[Mews'  Dig.  tit.  Evidence,  VIL  Examination  of  Witnesses  under  Commission 
or  Mandamus,  12.  Second  Commission.] 

R.    V.    COLBORNE. 

Not  to  extend  one  mans  lands  only,  ichere  many  are  subject. — The  Duke  of  North- 
umberland acknowledged  a  recognizance  of  one  thousand  marks  to  the  Lord  Cromwell, 
and  after  granted  certain  lands  to  the  defendant ;  afterwards  both  the  Duke,  and 
the  Lord  Cromwell  were  attainted  of  treason,  whereby  the  recognizance  came  to  the 
Queen,  and  in  her  name  was  put  in  suit  by  one  Lane,  to  whom  Her  Majesty  had  granted 
the  same  recognizance,  who  sought  to  extend  the  defendant's  said  lands  alone,  whereas 
there  are  divers  other  lands  to  a  great  value  in  other  men's  hands  liable  to  the  said 
recognizance  ;  therefore  it  is  [112]  ordered  that  no  liberate  go  out  upon  the  said  extent, 
until  the  Court  order  the  same  :  the  Queen's  Majesty,  plaintant ;  Colborne,  defendant 
(Anno  21  Eliz.  [1578-79]). 

[Mews'  Dig.  tit.  Crown,  F.  Extent,  Execution  by,  2.  Extent  in  Chief,  a.  What 

may  be  Taken  Under.] 

Osborne  v.  Havers. 
Injunction  to  stay  suit  at  common  iaw.— The  plaintant  sought  to  be  relieved  upon 
an  obligation  of  £300,  which  he  entered  into  to  make  a  jointure  unto  his  wife,  in  con- 
sideration of  £174,  promised  to  him  by  the  defendant  in  marriage,  which  was  never 
paid  unto  him  ;  therefore  an  injunction  is  awarded,  if  cause  be  not  shewed  :  Osborne. 
plaintant;  Havers,  defendant  (Anno  21  Eliz.  [1578-79]). 

Mackworth  v.  Swayefield. 

A  new  commission  to  the  defendant,  and  publication  is  stayed  of  iritnesses  examined 
by  the  plaintant  in  Court.— The  plaintant  and  defendant  both  joined  in  commission 
to  examine  witnesses,  and  the  plaintant  having  the  carriage  of  the  commission,  did 
not  execute  the  same,  but  did  examine  \ritnesses  here  in  Court  :  therefore  ordered 
the  defendant  should  have  a  new  commission  to  the  former  commissioners,  wherein 
the  plaintant  might  also  examine  if  he  list ;  and  at  the  return  thereof,  publication, 
and  in  the  mean  time  publication  is  stayed  :  Mackworth,  plaintant ;  Swayefield  and 
aim,  defendants  (Anno  21  Eliz.  [1578-79]).  .    . 

[Mews'  Dig.  tit  Evidence.  VH.  Examination  of  Witnesses  under  Commission 
or  Mandamus,  12.  Second  Commission.] 
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Farly  t'.  Childe. 

The  defendant  not  to  answer,  till  a  counsellor's  hand  be  put  to  the  bill. — A  frivolous 
bill  was  exliibited  against  the  defendant,  without  a  counsellor's  hand  :  and  therefore 
ordered  the  defendant  should  not  answer,  until  a  counsellor's  hand  were  put  to 
the  bill,  and  the  contempt  for  not  answering  is  suspended  :  Farly,  plaintant;  Childe, 
defendant  (Anno  21  Eliz.  [1578-70]). 

POTTINGER  t'.  COGAYNE. 

Dismission  the  lands  being  under  forty  shillings  per  annum. — The  defendant  made 
oath  that  the  lands  complained  of  by  the  plaintant's  bill  is  under  forty  shillings  per 
annum,  therefore  dismissed:  Pottinger,  plaintiff;  Cogavne,  defendant  (Anno  21  Eliz. 
[1578-79]). 

JoANES  V.  Whitney. 

Injunction  to  stay  a  suit  of  quo  minus,  in  the  Exchequer. — The  plaintiff  sued  here 
to  be  relieved  for  a  [113]  lease  of  one  thousand  years  of  certain  lands,  and  depending  the 
suit,  the  defendant  by  quo  minus  out  of  the  Exchequer,  being  tenant  of  other  lands 
to  the  Queen,  brought  an  ejectione  firmce  against  the  under-tenants  of  the  plaintant ; 
therefore  an  injunction  to  stay  the  said  suit  of  quo  minus,  if  cause  be  not  shewed  : 
Joanes  and  aliis,  plaintants;  Whitnev  Miles  and  aliis,  defendants  (Anno  21  Eliz. 
[1578-79]). 

TuRNoR  V.  Warren. 

Attachment  against  witnesses,  served  to  testify. — The  plaintant  made  oath  for  the 
serving  of  a  subpoena  on  Mary  Cavendish,  John  Gilgate,  William  Pipe,  and  Edmond 
Stiles,  to  appear  before  commissioners  to  be  examined  on  his  behalf ;  therefore  an 
attachment  is  awarded  against  them:  Turnor,  plaintant;  Warren,  defendant  (Anno 
21  Eliz.  [1578-79]). 

SuELL  V.  Rogers. 

Attachment  for  costs. — John  Quippe  made  oath,  the  defendant  confessed  he  was 
served  with  a  subpcsna  for  costs,  and  hath  not  paid  it  ;  therefore  an  attachment : 
Suell,  plaintant;  Rogers,  defendant  (Anno  21  Eliz.  [1578-79]). 

Thoroughgood  v.  May. 

Injunction  to  stay  suits  at  common  laic. — The  defendant,  since  the  bill  exhibited, 
commenced  several  suits  at  the  common  law  for  the  cause  here  complained  of  against 
the  plaintant,  and  his  under-tenants  ;  therefore  an  injunction  is  awarded  against 
him  :  Thoroughgood,  plaintant;  May  and  aliis,  defendants  (Anno  21  Eliz.  [1578-79]). 

Peachie  v.  Twyecrosse. 

A    demurrer  generally   ordered    to   answer. — The   defendant   demurred   generally 

without  shewing  any  cause  of  his  demurrer  :  therefore  ordered,  if  he  shew  not  good 

cause  of  his  demurrer  upon  Friday  next,  a  subpoena  is  awarded  against  him  to  make 

a  better  answer  :  Peachie,  plaintant;  Twyecrosse,  defendant  (Anno  21  EHz.  [1578-79]). 

Wingfield  v.  Flebjtwood.  I 

The  defendant  charged  upon  account,  shall  not  answer  ;  if  upon  a  promise,  he 
shall. — It  is  order^^,  that  if  the  plaintants  do  charge  the  defendants  by  their  bill  for 
the  issues  and  [114]  profits  of  land,  which  do  lie  in  the  county  of  Lancaster,  merely  by 
way  of  account,  then  the  defendants  shall  not  be  compelled  to  answer  ;  if  the  defendants 
be  charged  in  respect  of  their  promise,  then  they  are  to  answer  :  Wingfield  Miles  and 
uxor,  plaintants;  Fleetwood  and  aliis,  defendants  (Anno  21  Eliz.  [1578-79]). 

Borrough  v.  a  B. 

A  commission  by  consent  to  prove  the  receipt  of  rents,  fines,  and  wood  sales. — The 
suit  was  for  certain  rents,  fines,  and  wood  sales  received  by  the  defendant's  testator 
during  the  plaintant's  minority.  It  appeared,  that  if  the  plaintant  had  made  good 
proof,  he  was  to  be  relieved  ;  therefore  a  commission  is  awarded  by  consent :  Borrough, 
plaintant;  A  B,  defendant  (Anno  21  Eliz.  [1578-79]). 
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[115]  The  King's  Order  and  Decree  in  Chancery,  for  a  Rule  to  be  observed 
BY  THE  Chancellor  in  that  Court  ;  Exemplified  ant)  Enrolled  for  a 
perpetual  Record  there.    Anno  1616. 

James  by  the  Grace  of  God,  &c.  Whereas  our  Right  Trusty  and  Well-beloved  Sir 
Francis  Bacon.  Knight,  our  Counsellor  and  Attorney-General,  received  a  letter  from 
our  Chancellor  of  England,  dated  the  19th  of  March,  An.  Dom.  1615.  Written 
by  our  express  Commandment,  directing  liim,  and  requiring  him,  and  the  rest  of  our 
learned  Counsel,  to  peruse  such  precedents  as  should  be  produced  unto  them,  from 
time  of  King  Henry  the  Seventh,  and  since,  of  complaints  made  in  the  Chancery, 
there  to  be  relieved  according  to  eqyity  and  conscience,  after  judgments  in  the  Courts 
of  the  Common  Laws,  in  cases  wherein  the  Judges  of  the  common  law  could  not 
relieve  them  :  And  thereupon  to  certify  us  of  the  truth  of  that  they  shall  find,  and 
of  their  opinions  concerning  the  [116]  same,  wliich  letter  followeth  in  these  words  : — 

Master  Attorney,  his  Majesty  being  informed,  that  there  be  many  precedents  in 
the  Court  of  Chancery,  in  the  time  of  King  Henry  7,  and  continually  since,  that  such 
as  complained  there  to  be  relieved  according  to  equity  and  conscience,  after  judgments 
in  the  Courts  of  the  Common  Law,  in  cases  where  the  Judges  of  the  common  law 
•could  not  relieve  them  (being  bound  by  their  oath,  to  observe  the  strict  rules  of  the 
law)  is  willing  to  understand,  whether  there  be  such  precedents  as  he  is  informed  of  : 
And  therefore  hath  commanded  me  to  let  you  know,  that  his  will  and  pleasure  is, 
that  you  call  to  assist  you  his  Majesty's  Serjeants  and  Solicitor,  and  to  peruse  such 
precedents  of  this  kind,  as  shall  be  produced  vmto  you  :  and  thereupon  to  certifv  his 
Majesty  of  the  truth  of  that  you  shall  find,  and  of  your  opinions  concerning  the  same  ; 
and  for  your  better  directions  therein.  I  have  sent  you  here  enclosed  a  note  in  writing 
delivered  unto  me,  mentioning  some  such  precedents  in  King  Henry  the  Seventh's 
time  and  since.  And  I  am  told  [117]  that  there  be  the  hke  in  former  times  ;  his 
Majesty  expecteth  your  proceeding  in  this  u-ith  as  much  speed  as  conveniently  you  mav  : 
And  so  I  rest, — Your  very  assured  loving  Friend, 

T.  Ellesmere.  Cane. 

At  York  House.  19th  Martii^  1615. 

And  whereas  our  Attorney-General,  and  the  rest  of  our  learned  Counsel  did  there- 
upon return  unto  us  their  certificate,  subscribed  with  all  their  hands,  according  to 
our  commandment  and  direction  given  them  by  the  said  letter,  which  certificate 
followeth  in  these  words  : — 

According  to  your  Majesty's  commandment,  we  have  advisedly  considered  of  the 
note  delivered  unto  us.  of  precedents  of  complaining  and  proceeding  in  Chancer}' 
after  judgments  in  Common  Law  :  and  also  have  seen  and  perused  the  originals, 
out  of  which  the  same  note  was  abstracted  ;  upon  all  which  we  do  find,  and  observe 
the  points  following  : — 

1.  We  find  that  the  same  note  is  fully  verified,  and  maintained  by  the  originals. 

[118]  -•  ^^"e  find  that  there  hath  been  a  strong  current  of  practice  of  proceeding  in 
■Chancery  after  judgment,  and  many  times  after  execution,  continued  from  the  begin- 
ning of  Henry  the  Seventh's  reign,  unto  the  time  of  the  Lord  Chancellor  that  now  is, 
both  in  the  reigns  (separatim)  of  the  several  Kings,  and  in  the  times  of  the  several 
Chancellors,  whereof  divers  were  great  learned  men  in  the  law  :  it  being  in  cases  where 
there  is  no  remedy  for  the  subject,  by  the  strict  course  of  the  common  law,  unto  which 
the  Judges  are  sworn. 

3.  We  find  that  these  proceedings  in  Chancery,  hath  been  after  judgments,  in 
actions  of  several  natures,  as  well  real  as  personal. 

4.  We  find  it  hath  been  after  judgments  in  your  Majesty's  several  Courts,  the 
King's  Bench,  Common  Pleas,  Justice  in  Oyer,  <Src. 

5.  We  find  it  hath  been  after  judgments  obtained  upon  verdict,  demurrers,  and 
where  writs  of  error  have  been  brought. 

6.  We  find  in  many  of  the  cases,  that  the  judgments  are  expressly  mentioned  in 
the  bills  in  the  Chancery  themselves  [119]  to  have  been  given,  and  relief  prayed  there- 
upon sometimes  for  stay  of  execution,  sometimes  after  execution,  of  which  kind  we  find 
a  great  number  in  King  Henrv  the  Sevenths  time. 
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7.  We  find  the  matters  in  equity  laid  in  such  bills  in  most  of  the  cases,  to  have  been 
matter  precedent  before  the  judgments,  and  not  matter  of  agreement  after. 

8.  We  find  in  the  said  cases,  not  only  the  bill  preferred,  but  motions,  orders,  in- 
junctions, and  decrees  thereupon,  for  tlie  discharging  and  releasing  of  tlie  judgments, 
or  abiding  the  possession  thereupon  obtained,  and  sometimes  for  the  mean  profits, 
and  the  release  of  the  costs.  &<:. 

9.  We  find  in  some  of  the  cases  in  this  very  point,  that  judgment  hath  been  given, 
hath  been  stood  upon  by  the  defendants,  and  alledged  by  them  by  way  of  demurrer, 
and  over-ruled. 

10.  We  find  that  the  Judges  themselves,  in  their  own  Courts,  when  there  appeared 
unto  them  matter  of  equity,  because  they  by  their  oath  and  office  could  not  stay  the 
judgments,  except  it  be  for  some  small  time,  haye  directed  the  par-[120]-ties  to  seek 
relief  in  Chancery. 

11.  We  find  that  this  hath  not  only  been  in  the  times  of  the  several  Chancellors, 
but  by  the  Judges  themselves,  and  that  without  difficulty,  when  they  sat  in  Chancery, 
in  the  vacancy  or  absence  of  the  Chancellor. 

1"2.  We  find  the  hands  of  sundry  principal  Counsellors  at  Law,  whereof  divers  of 
them  are  now  Judges,  and  some  in  chief  place,  in  bills  of  this  kind. 

13.  Lastly,  here  were  offered  to  have  been  shewed  unto  us  many  other  precedents, 
whereof  we  heard  some  read,  and  found  them  to  be  of  like  nature  with  those  contained 
in  the  note. 

Francis  Bacon. 
Randell  Crew. 
Henry  .Mountagie, 
Henry  Yelverton. 

And  whereas  also  our  said  Attorney  received  one  other  letter  from  our  said  Chan- 
cellor, with  a  case  there  inclosed,  written  likewise  by  our  express  commandment, 
dated  the  27111  of  March,  IIJIG.  directing  and  requiring  him,  and  the  rest  of  our 
learned  counsel,  together  with  the  attorney  of  our  dear  Son  the  Prince,  to  confer  to- 
gether upon  the  said  cause,  and  to  consider  advisedly  of  all  the  parts  thereof ;  and  there- 
upon to  peruse  [121]  all  the  statutes  of  praemunire,  or  provisoes,  and  all  other  statutes 
as  they  shall  conceive  to  be  necessary  to  be  considered  of,  for  the  resolving  the  question 
propounded  in  that  case  ;  and  thereupon  to  report  unto  us  their  opinions  in  writing 
concerning  the  same  ;  which  letter  and  case  there  inclosed  follow  in  these  words  : — 

Master  Attorney,  His  Majesty  hath  perused  this  case  inclosed,  and  hath  commanded 
me  to  send  it  to  you  ;  and  his  \rill  and  pleasure  is,  that  you  call  unto  you  Mr.  Serjeant 
Mountague,  Mr.  Serjeant  Crew.  Mr.  Solicitor,  and  Mr.  Walter,  the  Prince's  Attorney, 
anrl  that  you  confer  together  thereupon,  and  consider  advisedly  and  deliberately  of 
all  the  parts  thereof:  and  thereupon  to  peruse  all  the  statutes  of  prcnmiinire  or  pro- 
visoes, and  all  other  such  statutes  as  you  shall  conceive  to  be  necessary  to  be  considered 
of,  for  the  resolving  the  question  propounded  in  this  case  ;  this  His  Majesty  would 
have  be  done  with  mature  deliberation,  and  yet  with  as  much  speed  as  conveniently 
you  can  ;  and  when  you  have  sufficiently  informed  [122]  yourselves  therein,  then  to 
report  to  him  your  opinions  in  writing  ;  and  so  I  commit  you  to  God,  and  rest, — Your 
very  loving  friend, 

T.  Ellesmere,   Cane. 

At  York  House,  the  27th  of  March,  1616. 

A  hath  judgment  and  execution  in  the  King's  Bench  or  Common  Pleas,  against 
B  in  an  action  of  debt  of  one  thousand  pounds.  And  in  an  ejeclione  firmce,  of  the  manor 
of  D,  B  complains  in  the  Chancery  to  be  relieved  against  those  judgments  according 
to  conscience  and  equity,  allowing  the  judgments  to  be  lawful  and  good  by  the  rigour 
and  strict  rules  of  the  common  laws  ;  and  the  matters  in  conscience  and  equity,  such 
as  the  Judges  of  the  common  law  (being  no  Judges  in  equity,  but  bound  by  their  oaths 
to  do  the  law)  cannot  give  any  remedy  or  relief  for  the  same,  either  by  error  or  attaint, 
or  by  any  other  means.  Questio.  Whether  the  Chancery  may  relieve  B  in  this  or 
such  like  cases,  or  else  leave  him  utterly  remediless  and  undone  ;  and  if  the  Cliancery 
be  restrained  by  any  statute  of  praemunire,  [123]  '■^'C-  Then  by  what  statute,  or  by  what 
words  in  any  statute,  is  the  Chancery  so  restrained,  and  conscience  and  equity  ban- 
ished, excluded  and  damned  1 
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And  whereas,  according  to  our  said  commandment,  our  said  learned  Counsel,  and 
the  Attorney  of  our  dear  Son  the  Prince,  returned  unto  us  a  certificate  of  their 
opinions  upon  the  said  statutes,  under  all  their  several  hands,  concerning  the  same 
case,  which  certifieate  followeth  in  these  words  : — 

According  to  your  Majesty's  commandment,  we  have  deliberately  advised  of  the 
case  sent  unto  us  by  the  Lord  Chancellor,  and  of  the  statutes,  as  well  those  of  jrrcB- 
munire  as  others,  as  far  as  we  take  it  may  concern  the  case  ;  and  for  our  better  in- 
formation therein,  we  have  thought  fit  to  send  for  and  peruse  the  original  records 
themselves,  remaining  in  the  Tower  of  London,  of  those  statutes  not  only  appearing 
upon  the  roll  of  Parliament,  vn.t\i  the  King's  answers,  which  is  the  warrant  to  the  roll 
of  Parliament. 

We  have  also  taken  into  consideration,  as  well  book  laws,  as  divers  other  acts  of 
Parliament,  which  may  give  light  [124]  unto  the  statutes,  whereupon  the  question 
properly  grows,  together  with  such  ancient  records  and  precedents  as  we  could  find,  as 
well  those  which  maintain  the  authority  of  the  Chancery,  as  those  which  seem  to  im- 
peach the  same  ;  and  upon  the  whole  matter,  we  are  all  of  opinion,  that  the  Chancery 
may  give  relief  to  the  case  in  question ;  and  that  no  statute  of  prcemunire,  &c.,  or 
other  statute  restrains  the  same. 

And  because  we  know  not  what  use  your  Majesty  will  be  pleased  to  make  of  this  our 
opinion,  either  for  the  time  present  or  future,  we  are  willing  to  give  some  reasons  of  the 
same,  not  thinking  fit  to  trouble  your  Majesty  with  all  those  things  whereupon  we  have 
grounded  ourselves,  selecting  out  some  principal  things,  which  moved  us  to  be  of  this 
opinion,  to  the  end  this  same  may  be  a  fuller  object  of  your  Majesty's  princely  judgment, 
whereunto  we  always  submit  ourselves. 

And  first,  we  must  lay  for  a  sure  foundation  that  which  was  contained  in  our  former 
certificate,  concerning  the  continual  practice,  by  the  space  now  of  six  score  years,  in  the 
times  of  King  [125]  Henry  the  7th,  King  Henry  the  8th,  King  Edward  the  Gth.  Queen 
Mary,  and  Queen  EHzabeth,  of  this  authority  ;  and  that  in  the  time  when  the  same 
authority  was  managed,  not  only  by  the  Bishops,  which  might  be  thought  less  skilful,  or 
less  affectionate  towards  the  laws  of  the  land,  but  also  divers  great  lawyers,  which  could 
not  but  know  and  honour  the  law,  as  the  means  of  their  advancement.  Sir  Thomas 
More,  and  the  Lord  Audly,  the  Lord  Rich,  Sir  Nicholas  Bacon,  Sir  Thomas  Bromlev, 
and  Sir  John  Puckering  ;  and  further,  that  most  of  the  late  Judges  of  the  kingdom, 
either  as  Judges  when  they  sat  in  Chancery  by  commission,  or  as  counsellors  at  law. 
when  they  set  their  hands  to  bills,  have  by  their  judgment  and  counsel  upheld  the 
same  authority  ;  and  therefore,  forasmuch  as  it  is  a  true  ground,  that  optimus  leguvi 
inlerpres  consuetudo,  especially  when  the  practice  or  custom  passeth  not  amongst  vulgar 
persons,  but  amongst  the  most  high  and  scient  magistrates  of  the  kingdom  :  and  when 
also  the  practising  of  the  same  should  lie  under  so  heavy  a  pain  as  the  prcemunire  :  this 
is  to  us  a  principal  and  implicit  satisfac-[126]-tion  ;  and  those  statutes  ought  not  to  be 
construed  to  extend  to  this  case  :  and  this  of  itself  we  know  is  of  far  more  force  to  move 
Your  Majesty  than  any  opinion  of  ours,  because  Kings  are  fittest  to  inform  Kings,  and 
Chancellors  to  teach  Chancellors,  and  Judges  to  teach  Judges  ;  but  further,  out  of  our 
own  science  and  profession,  we  have  thought  fit  to  add  these  further  reasons  and  proofs 
very  briefly,  because  in  case  of  so  ancient  a  possession  of  jurisdiction,  we  hold  it  not  fit 
to  amplify. 

The  statutes  upon  which  the  question  grows  are  principally  two  ;  whereof  one  is  a 
statute  of  prcemunire,  and  the  other  is  a  statute  of  simple  prohibition  :  that  of  prae- 
munire is  the  statute  of  27  Edw.  3.  c.  1.  And  the  statute  of  simple  prohibition  is  the 
statute  of  4  Hen.  4.  c.  23.  There  are  divers  other  statutes  of  both  kinds ;  but  the 
question  will  rest  principally  upon  those  two,  as  we  conceive  it. 

Tlie  entrance  in  Selden's  Discourse,  fol.  636.— For  the  statute  of  27  Edw.  3  it  cannot 
in  our  opinions  extend  unto  the  Chancery,  for  these  reasons  : — 

L  First,  Out  of  the  mischief  which  the  statute  provides  and  recites,  viz.  [127]  that 
such  suits  and  pleas  (against  which  the  statute  is  provided)  were  in  prejudice  and  disin- 
herison of  the  King  and  his  crown,  which  cannot  be  applied  to  the  Chancery ;  for  the 
King  cannot  be  disinherited  of  jurisdiction,  but  either  by  a  foreigner,  or  by  his  subject ; 
but  never  by  his  own  Court. 

2.  Out  of  the  remedy  which  the  statute  points,  viz.  that  the  offenders  shall  be 
■warned  within  two  months  to  be  before  the  King  and  his  Counsel,  or  in  his 
Chancery,  or  before  the  King's  Justices  of  the  one  Bench,  or  of  the  other,  &c.    By 
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whicli  words,  it  is  opposite  in  itself,  that  the  Cliancery  should  give  bntii  the  offence 
and  the  remedy. 

3.  Out  of  the  penalty,  wliiih  i.s  not  only  severe,  but  hastily,  namely,  that  the  of- 
fenders shall  be  put  out  of  the  King's  protection:  wliich  penalty  altogether  savours 
of  adhering  to  foreign  jurisdictions,  and  would  never  have  been  inflicted  upon  an  excess 
only  of  jurisdiction  in  any  of  the  King's  Courts,  as  the  Court  of  Chancery  is. 

4.  Out  of  the  statutes  precedent  and  subsequent.  25  ¥..  .'5.  c.  1,  and  10  R.  2.  c.  5, 
which  are  of  the  same  nature.  [128]  and  cannot  be  applied  but  to  foreign  Courts  ; 
for  the  word  alibi,  or  elsewliere,  is  never  used,  but  where  Rome  is  named  specially 
before. 

5.  The  disjunctive  in  this  statute  (which  only  gives  the  colour),  viz.  tliat  they  which 
draw  any  out  of  the  realm  in  plea,  whereof  the  cognizance  pertaineth  to  the  King's 
Court  (or)  of  things  whereof  judgments  be  given  in  the  King's  Court,  or  which  do  sue 
in  any  other  Court,  to  defeat  or  impeach  the  judgments  given  in  the  King's  Court  ; 
this  last  disjunction,  we  said  (which  must  go  further  than  Courts  out  of  the  realm, 
which  are  fully  provided  for  by  the  former  branch),  hath  sufficient  matter  and  efi'ect 
to  work  upon  in  respect  of  such  Courts,  which  though  they  were  totally  within  the 
realm,  yet  in  juris(hction  were  subordinate  to  tlie  foreigner,  such  as  were  the  Legate's 
Court,  the  Delegate's  Court,  and  in  general  all  the  Ecclesiastical  Courts  within  the 
realm  at  that  time,  as  it  is  expressly  construed  in  the  Judges.  50  Edw.  i.  fol.  0. 

6.  In  this  the  sight  of  the  record  of  the  petition  doth  clear  the  doulit,  [129]  where 
the  subjects  supplicate  to  the  King,  to  ordain  remedy  against  those  which  pursue,  in 
other  Courts  than  his  own,  against  judgments  given  in  liis  Court,  which  explains  the 
word  (other)  to  be  other  than  the  King's  Courts. 

7.  With  this  agreeth  notably  the  book  of  entries,  wliich  translates  the  words  (in 
other  Court)  not  in  alia  Curia,  but  in  aliena  Curia. 

8  This  statute  of  vicesimo  septimo  Edw.  3,  being  in  corroboration  of  the  common 
law  (as  itself  recites)  we  do  not  find  in  the  register  any  precedents  of  the  writs  of  ad 
jura  regia,  which  are  framed  upon  chief  cases  that  were  afterwards  made  jienal  by  the 
pramunire,  but  only  against  the  Ecclesiastical  Courts. 

9.  Lastly,  We  have  not  found  any  precedent  at  all  of  any  conviction  upon  the 
statutes  of  ■prcemiinire  of  this  nature,  for  suits  in  Chancery,  but  only  two  or  three  bills 
lof  indictment  preferred,  sed  nihil  inde  venit,  for  aught  appears  to  us. 

For  the  statute  of  Hen.  4, that  we  doubt  was  made  against  proceedingwithin  the  realm, 
and  not  against  foreign,  and  therefore  hath  no  penalty  annexed  ;  nevertheless  we  con- 
•ceive  that  it  extends  [130]  not  to  the  Chancery  in  the  case  delivered,  for  these  reasons  : — 

L  First,  This  statute  recites,  where  the  parties  are  made  to  come,  upon  grievous 
pain,  sometimes  before  the  King  himself,  sometimes  before  the  King's  Counsel,  and 
sometimes  in  the  Parliament,  to  answer  thereof  anew,  &c.,  where  it  appeareth  that  the 
Chancery  is  not  named,  which  could  not  have  been  forgotten,  but  was  left  out  upon 
great  reason,  because  the  Chancery  is  a  Court  of  ordinary  justice  for  matter  of  equity  ; 
and  the  statute  meant  only  to  restrain  extraordinary  commissions,  and  such  like  pro- 
ceedings. 

2.  This  appears  fully  by  view  and  comparing  the  two  petitions,  which  were  made 
the  same  Parliament  of  4  Hen.  4,  placed  immediately  the  one  before  the  other.  The 
first,  which  was  rejected  by  the  King,  and  the  second,  whereupon  this  statute  was 
made  ;  whereof  the  first  was  to  restrain  the  ordinary  proceedings  of  justice,  that  is 
to  say,  in  the  Chancery,  by  name,  in  the  Exchequer,  and  before  the  King's  Counsel, 
by  process  of  Privy  Seal  ;  unto  which  the  King  makes  a  royal  and  prudent  answer  in 
[131]  these  words  :  The  King  will  charge  his  officers  to  be  more  sparing  to  send  for  his 
subjects  by  such  process  than  heretofore  they  have  been  ;  but  notwithstanding  it  is 
not  liis  mind,  that  the  officers  shall  so  far  obtain,  but  that  they  may  call  his  subjects 
before  them,  in  matters  and  causes  neces.sary.  as  it  hath  been  done  in  the  time  of  his 
good  progenitors  ;  and  then  immediately  follows  the  petition,  wliereupon  the  act  now 
in  question  was  made,  unto  which  the  King  gave  his  assent,  and  wherein  no  mention 
is  made  at  all  of  the  Chancery  or  Exchequer. 

3.  If  the  Chancery  shall  be  understood  to  be  within  the  statute,  yet  the  statute 
■extends  not  to  this  case  ;  for  the  words  are,  that  the  King's  subjects  are  driven  to 
answer  thereof  anew,  which  must  be  understood,  when  the  same  matter  formerly 
judged  is  put  in  issue  or  question  again,  but  when  the  cause  is  called  into  the  Chancery 
only  upon  point  of  equity,  there,  as  the  point  of  equity  was  never  in  question  in  the 
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Common  Law  Court,  so  the  point  of  law  or  fact  (as  it  concerns  the  law)  is  never  in 
question  in  the  Chancery,  so  [132]  the  same  thing  is  not  twice  in  question,  or  is 
answered  anew  :  for  the  Chancery  doth  supply  the  law,  and  not  cross  it. 

4.  It  appeareth  to  our  underetanding,  by  the  cause  of  error  and  attaint  in  the 
same  statute,  what  jurisdiction  it  was  that  the  statute  meant  to  restrain,  riz.  such 
jurisdiction  as  did  assume  to  reverse  and  undo  the  judgment,  as  error  or  attaint  doth, 
which  the  Chancery  never  doth,  but  leaves  the  judgment  in  peace,  and  only  meddles 
with  the  corrupt  conscience  of  the  party  ;  for  if  the  Chancery  should  assume  to  reverse 
the  judgment  in  the  point  adjudged,  it  is  void,  as  appeareth  (39  Edw.  3.  fol.  14). 

5.  We  find  no  precedents  of  any  proceeding  to  conviction  or  judgment  upon  any 
indictment  framed  or  grounded  upon  this  statute,  no  more  than  upon  the  statute  of 
praemunire ;  and  the  late  indictments  are  contra  diversa  statuta,  not  mentioning  the 
particular  statutes. 

G.  Lastly,  It  was  a  great  mischief  to  force  the  subject  in  all  cases  to  seek  remedy 
in  equity,  before  he  knew  whether  the  law  will  help  him  or  no,  which  [133]  often- 
times he  cannot  do  till  after  judgment,  and  therefore  he  is  to  seek  his  salve  properly, 
when  he  hath  his  hurt. 

There  be  divers  other  things  of  weight  which  we  have  seen  and  considered  of, 
whereupon  we  have  grounded  our  opinion,  but  we  go  no  further  upon  that  we  have  seen. 
But  because  matters  of  precedents  are  greatly  considerable  in  this  case,  and  that 
we  liave  been  attended  by  the  clerks  of  the  Chancery,  with  the  precedents  of  that 
Court,  and  have  not  been  yet  attended  by  any  officer  of  the  King's  Bench,  with  any 
precedents  of  judgments,  if  it  shall  please  yovir  Majesty,  ft  faithful  report  of  them,  as 
we  have  done  of  the  other  ;  all  which.  &'c. 

Fr.\ncis  Bacon, 
R.\ND.\LL  Crew, 
John  W.\ltei!, 
Henry  Mouxt.vgve, 
Henry  Yei.verton. 

Now,  forasmuch  as  mercy  and  justice  be  tne  true  supports  of  our  Royal  Throne, 
and  that  it  properly  belongeth  to  us.  in  our  princely  office,  to  take  care  and  provide, 
that  our  subjects  have  equal  and  indifferent  justice  ministered  [134]  to  them  :  and  that 
where  their  case  deserveth  to  be  relieved  in  course  of  equity,  by  suit  in  our  Court  of 
Chancery,  they  should  not  be  abandoned,  and  exposed  to  perish  under  the  rigour  and 
extremity  of  our  laws  ;  We,  in  our  princely  judgment,  having  well  weighed,  and 
with  mature  deliberation  considered  of  the  said  several  reports  of  our  learned  Counsel, 
and  of  all  the  parts  of  them,  do  approve,  ratify,  and  confirm,  as  well  the  practice  of 
our  Court,  of  Chancery,  expressed  in  the  first  certificate,  as  their  opinions  for  the  law 
upon  the  .statutes  me'ntioned  in  their  latter  certificate,  the  same  having  relation  to 
the  case  sent  them  by  our  said  Chancellor  ;  and  do  will  and  command,  that  our  Chan- 
•cellor,  or  Keeper  of  the  Great  Seal,  for  the  time  being,  shall  not  hereafter  desist  unto 
•our  subjects  upon  their  several  complaints  (now  or  hereafter  to  be  made)  such  relief 
in  equity  (notwithstanding  any  former  proceedings  at  the  common  law  against  them) 
as  shall  stand  with  true  merits  and  justice  of  their  cases,  and  with  the  former  ancient  and 
'Continued  practice  and  proceeding  of  our  Chancery  ;  and  for  that  it  apper-[135]-taineth 
to  our  princely  care  and  office  only  to  judge  over  all  our  Judges,  and  to  discern  and 
determine  such  differences  as  at  any  time  may  or  shall  arise  between  our  several 
Courts,  touching  the  jvirisdictions,  and  the  same  to  settle  and  decide  as  we  in  our 
princely  wisdom  shall  find  to  stand  most  with  our  honour,  and  the  example  of  our 
Royal  Progenitors,  in  the  best  times,  and  the  general  weal  and  good  of  our  people, 
for  which  we  are  to  answer  unto  God,  who  hath  placed  us  ovei  them  :  our  will  and 
pleasure  is,  that  our  whole  proceedings  herein,  by  the  decrees  formerly  set  down,  be 
enrolled  in  our  Court  of  Chancery,  there  to  remain  of  record,  for  the  better  extinguish- 
ing of  the  like  questions  or  differences  that  may  arise  in  future  times. 

Per  Ipsum  Regum. 

Fr.\ncis  Bacon, 
Henry  Yelverton. 

Decimo  odavo  Julii,  Anno  14  i?.  Eegis,  dr. 
C.  L— 3 
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[105]  Pouter  v.  Pretty. 

Legacies  devised  out  of  land  upon  condition. — In  a  Case  between  Pretty  and  Porter. 
It  fell  out  that  the  Ancestor  of  Michael  Pretty  the  Defendant  had  devised  Land  to  his 
eldest  Son,  on  condition  he  should  pay  Legacies  of  f-iO  to  his  Sisters  at  the  age  of  21 
years,  or  else  the  Land  to  remain  to  the  said  Legatees. 

The  eldest  son  enjoyed  always  the  land,  and  Porter  having  bought  the  extent  of 
a  Statute,  which  the  said  Heir  had  acknowledged.  Pretty  entered  on  him  after  34  years 
po.ssession,  supposing  the  condition  to  be  broken  for  non-payment  of  the  Legacies  : 
But  proof  being  made  of  payment,  not  precisely,  but  by  acquittances  ;  The  Lord 
Chancellor  ordered,  that  the  possession  so  long  continued,  should  not  be  stirred  upon 
pretences,  but  decreed  it  with  the  Plaintiff.  Et  nota  ]ier  Coke  Attorney.  That  upon 
such  a  condition  the  money  must  be  demanded  at  the  instant  of  coming  to  21  years  of 
age  :  And  by  [106]  the  Lord  Chancellour  that  the  condition  was  void,  for  the  Heir 
sliould  have  entred  ;  but  yet  Judgement  was  given  in  the  Kings  Bench,  that  the 
Legatees  should  have  the  Lands  as  being  a  limitation,  and  not  a  condition,  5  Febr. 
1  .lacobi  [IGOi]. 

DiGBY    V.    KiLDARE   (EaRL   OF). 

Examination  of  ^^' ilnesses  in  causes  to  be  tried  in  Ireland. — In  a  Case  between  Sir 
Robert  Digby,  Plaintiff,  and  the  Earl  of  Kildare  Defendant,  for  Lands  in  Ireland,  the 
Defendant  demurred,  and  upon  reference  to  Gawdy  and  Warberton  Justices,  they 
reported  that  Witnesses  might  be  examined  upon  the  Bill  in  perpetual  memory  to  be 
sent  close  over  into  Ireland,  and  there  to  be  used  as  the  Judges  of  that  Court  who  should 
have  Conusance  of  the  matter  in  Ireland  would  appoint  :  and  the  Lord  Chancellour 
said,  if  the  matter  had  originally  begun  in  Ireland,  by  Commission  under  the  great 
Seal  of  Ireland,  Witnesses  appertaining  to  that  cause  might  have  been  examined  in 
England.  Philips  being  of  Councel  with  the  Defendant,  moved  that  they  sought  ta 
prove  forgery,  and  then  if  the  Witnesses  were  examined  here  and  committed  perjury, 
tiiey  were  not  punishable  here  :  for  it  was  out  of  the  Statute  of  5  Eliz.  But  the  Lord 
Chancellor  said  they  were  punishable.     Sed  non  dixit  quomodo  24  April.  An.  1603.. 

ANONY.MOUS- 
A  steward  is  Judge  at  Common  Law  of  Coppyhold-cases.  dr.,  the  Lord  of  the  mannor 
is  Chancellour  there. — In  a  Case  of  two  Coppyholders  of  the  Mannor  of  Byflet  in  Surrey, 
one  claimed  by  an  ancient  title  against  which  the  possession  had  gone  since  5  of  E.  6. 
The  Lord  Chancellor  would  not  retain  it  in  Chancery,  but  bade  them  try  it  in  the  Court 
of  the  Mannor  ;  and  that  if  need  were,  a  learned  steward  or  assistant  to  him  should  he 
appointed  by  this  Court.  And  that  [107]  no  Writ  of  false  Judgment  lay  of  a  Coppyhold 
case  in  a  Mannor,  because  from  a  Steward  they  might  appeal  to  the  Lord  as  a  Chancellor,. 
24  April.  1G05. 

Bevels  v.  Mannors. 
In  Bevels  case  versus  Mannors  &  uxorem  being  in  remainder  intail  with  Fee  ex- 
pectant, and  suing  for  the  deed  of  Intail  which  was  in  the  Lady  Bevils  hands  being 
Tenant  in  Joynture,  it  was  doubted  whether  upon  conveyance  by  use  the  Deed  should 
go  to  cestui/  use  or  the  Feoffee.  And  by  the  Attorney  strongly  to  the  Feoffee.  But 
the  Lord  Chancellour  was  contrarv,  and  at  last  ordered  that  the  Heir  at  common  Law,. 

66 


CHOYCE  CASES,  108.  ANONYMOUS  67 

viz.  Bevel  should  have  all  Deeds  whereby  he  might  vouch  or  rebut,  but  not  of  warranties 
against  himself  for  maintenance  of  the  Joynture,  and  it  appeared  not  whether  the 
Joynture  were  life  or  in  Fee.  30  Aprilis  1605. 

Anonymous. 
Answers  good  to  common  intent,  hut  things  secret  not  to  pass  doubtful. — Note,  that 
the  Lord  Chancellour  said  that  answers  be  good  to  common  intent  of  things  not  in 
the  Defendants  knowledge  alone  but  if  publikely  done,  ought  not  to  be  cavelled  at 
by  Councel,  who  thereby  delay  their  Clients  causes  ;  But  if  it  be  of  things  secret,  it 
is  otherwise.  30  Aprilis  1605. 

Anonymous. 

Case  of  an  occupancy. — In  Case  of  an  occupant,  as  house  and  land  granted  to  J.  S. 
for  term  of  the  life  for  three  of  liis  Sons  for  one  rent,  they  that  have  the  possession  of 
the  house  must  have  the  occupancy  of  the  land,  for  otherwise  every  servant  that  were 
digging  should  have  a  several  peice,  and  pedis  positio  is  not  sufficient,  but  there  must 
be  a  claim  also  published  to  hold  it  as  occupant,  30  Aprilis  1605 

[108]  Pope  v.  Woiitu. 
Decree  not  signed,  noio  ordered  by  the  L.  Chan,  to  be  done  by  a  day. — In  a  cause 
between  Pope  and  Worth,  the  cause  was  heard  and  ordered  for  the  Defendant 
who  sued  out  an  Executione  ordinis.  but  made  not  up  the  decree  the  next  term,  where- 
upon the  Plaintiff  put  it  in  hearing  again  without  any  new  order  for  the  same  :  And 
whether  he  should  pay  costs  for  so  doing,  was  debated,  but  not  adjudged.  Et  nota 
per  Wilkinson.  Except  he  perfect  it  the  same  term,  or  before  the  next,  so  as  he  get 
the  Lord  Chancellors  hand  to  it  and  pay  for  the  enrolling,  he  shall  take  no  benefit  there- 
by.    But  the  excessive  charge  thereof  makes  parties  slow  in  the  same,  1  Mali,  1605. 

Herle  v.  Butler. 

Widow  (£■  heir  of  purchaser  ordered  to  pay  the  money  for  lands  himself  should  have 
paid — Infant  feud. — Inter  Herle  and  Butler  lands  sold,  and  Bond  given  for  the  same 
money  and  imbaselled,the  same  comes  to  the  Widow  of  the  Purchaser  for  life, and  the  heir 
in  reversion  being  under  age,  one  year  or  thereabout,  tl^ey  covenant  to  pay  the  money, 
and  being  sued  in  the  Chancery,  the  Defendant  alledged  the  woman  had  it  but  for 
life,  and  that  the  heir  was  under  age  at  the  making  of  the  Covenant,  &  non  allocatur. 
but  ordered  by  the  Lord  Chancellor  that  they  two  should  pay  it,  and  agree  amongst 
themselves  for  the  rate,  3  Junii  1603,  3  Jacobi. 

Sloco.mbe  V, . 

Mistaking  names  of  Corporations. — Inter  Slocomb.  &  al.  Nota,  by  the  L.  Chancellor 
Elsemere  said,  that  it  is  no  conscience  for  a  Corporation  to  avoid  their  Grant  by  a 
misnomer.  And  from  the  time  of  the  first  printed  reports  till  the  time  of  E.  6.  no  such 
:hing  in  the  year-Books.  They  would  take  advantage  thereof  when  they  were  sued 
sometimes,  sed  non  E  contra  :  And  Tenant  for  years  after  his  years  determined  yeilding 
Dossession  to  one  claiming  [109]  by  another  title  dealeth  dishonestly,  though  the  Lessor 
krill  presently  thrust  him  out,  not  so  of  Tenant  at  will.  And  therefore  in  this  Case  the 
oossession  ordered  with  the  first  Lessee  against  Title  and  Tenant.  [See  Anonymous. 
Xv-  31.] 

Cotes  v.  Freston. 
An  Injunction  to  stay  Execution.— A  Writ  is  awarded  against  the  Defendant,  his 
^ouncellors  and  Attorneys,  that  they  upon  penalty  of  £100  shall  sue  no  execution  of 
i  Judgement  in  an  Action  of  debt  commenced  by  the  Defendant  against  the  Plaintifl' 
t  the  common  Law.  until  further  order  be  taken  therein  by  this  Court  of  Chancery, 
lobert  Cotes  Clerk  Plaintiff,  John  Freston  Defendant.     Anno  5  &  6  P.  A-  M.  [1558]. 
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WlI.MAM  f.  LleXKE. 

Jurisdiction  of  ]Vales  allowed. — John  Wynne  ap  Rice  tiiaketh  Oath  that  both 
partips  he  inhabitants  within  tlie  jurisdiction  of  the  Conunissioners  in  the  Marshes  nf 
Wales,  therefore  the  matter  between  the  said  ])arties  is  reinitted  to  the  determination 
of  the  ('ommissioners.  WiUiam  ap  John  ap  Richard  PlaintifT.  Llenke,  viz.  Rifhth 
Defendant.    Anno  5  <.\:  G  P.  &•  M.  [1558]. 

Anonymous. 

Jurisdiction  of  Wales  allowed. — (Jreen  Phiintiff  ap  Jenn.  i.  'J,  ])Iead8  the  jurisdiction 
of  Wales,  and  dismissed.     Anno  5  A:  6  P.  &  M.  [1558].  i 

Anony.mous. 

Consimiliter. — Thomas  Plaintiff  ap  Meredeth  f.  3.  pleads  the  jurisdiction  of  Wales, 
and  it  is  allowed  him  by  this  Court.     Anno  5  &  G  P.  &  M.  [1 558]. 

Warcx)P  f.  Heyber. 

Jurisdiction  of  the  North  allowed. — Thomas  Heiber,  one  of  the  Defendants  made 
oath  as  well  for  the  impotency  of  James  Heiber  one  other  of  the  Defendants,  as  also 
that  all  the  parties  are  inhabiting  within  the  jurisdiction  of  the  Commission  in  the 
North  parts ;  Therefore  the  matter  is  remitted  to  the  determination  of  the  said 
Commissioners.  James  Warcop  Plain-[110]-tifi',  James  Heyber  and  Thomas  Heyber 
Defendants,  f.  2,  Anno  5  &  G  P.  &•  iM.  [1558]. 

ROGER.S  V.  Merehouse. 

Consimiliter. — Rogers  Plaintiff,  Merehouse  Defendant,  plead  the  jurisdiction  of 
the  North  parts,  and  dismissed  thither.  Anno  5  &  G  P.  &  M.  [1558]. 

T.\ylor  v.  W.alker. 

Thf  Defendant  payeth  costs  for  not  attending  the  hearing. — The  Defendant  did  not 
attend  the  hearing  of  the  cause  at  the  day  appointed  by  order  of  the  Court,  therefore 
he  is  ordered  to  pay  to  the  Plaintiff  six  shillings  eight  pence  costs,  and  the  Cause  is  to 
be  heard  mens.  Mrch.  next,  at  the  Defendants  peril.  John  Taylor  Plaintiff,  Rowland 
Walker  Defendant.     Anno  5  &  G  P.  &  M.  f.  3  [1558]. 

Mason  v.  Rother.ui. 

Consimiliter.— Mason  Plaintiff,  Rotheram  Defendant,  payes  costs  for  not  attending 
the  hearing  of  the  cause.     5  iV  G  P.  &  M.  fol.  4  [1558]. 

Lacy  v.  Price. 

Consim. — Lacv  contra  Price,  pays  costs  for  not  attending  the  hearing  of  the  Cause. 
Anno  5  &  G  P.  &  M.  f.  5  [1558]. 

BhXLAMY  V.  Dean. 

Consim. — Bellamy  Plaintiff,  Dean  Defendant,  payes  costs  tor  not  attending  th«  lit 
hearing  of  the  Cause!     5  &  6  P.  &  M.  f.  17  [1558]. 

Clark  v.  Ayory. 

The  Plaintiff  /xiJjeth  cost.f  for  not  atteraling  the  hearing. — Forasmuch  as  the  Plaintif  Jl 
did  not  give  his  attendance  neither  by  himself  nor  Councel  for  hearing  of  the  Cau«. 
at  the  time  appointed  by  order  of  the  Court,  therefore  it  is  ordered  the  Plaintiff  shal  Ih 
pay  the  Defendant  for  his  costs  six  shillings  eight  pence,  and  the  matter  to  be  hearc 
between  this  and  Tuesday  next.  John  Clark  Plaintiff'.  Thomas  Avory  Defendant 
5&6P.  &M.  [1558]. 

Creed  v.  Long. 


The  cause  is  dismissed  for  the  Plaintiffs  not  attending  hearing. — Creed  Plaintiff 
Long  Defendant,  the  Defendant  dismissed  for  the  Plaintiff's  not  attendin"  the  hearing 
Anno  5  &  G  P.  &  M.  [15581.  J|]' 
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NowEL  V.  Greve. 

The  manner  of  entring  of  a  Decree. — A  final  Decree  is  made  for  the  Plaintiff,  as 
[111]  by  the  Record  thereof  signed  with  tjie  hand  of  the  Lord  Chancellor  as  doth 
appear.  And  the  said  Record  is  delivered  to  Thomas  Powel  for  the  said  Plaintiff  to  be 
inrolled.    William  Nowel  Plaintiff,  William  (ireve  Defendant,     5  &  (J  P.  &  M.  f.  G  [1558]. 

Knight  v.  Newnham. 

Injunction  for  defrauding  the  Kings  fine. — Forasmuch  as  the  Defendant  hath 
commenced  an  Action  of  Debt  of  £200  against  the  Plaintiff  in  the  Kings  Bench  where- 
by the  King  and  Queens  Majesty  are  hindred  of  their  Fine  which  should  have  been 
paid  upon  the  original,  which  should  have  been  pursued  out  of  this  Court ;  Therefore 
an  Injunction  is  awarded  against  the  Defendant  upon  the  pain  of  £400  to  surseace 
until  further  order  be  taken  by  this  Court.  John  Knight  Plaintiff,  Thomas  Newn- 
ham Defendant.     5  &  6  P.  &  M".  [1558]. 

.    LiNSEY  V.  Barber. 

Consim. — Linsey  Plaintiff,  Barber  Defendant,  stayed  by  Injunction  for  not  paying 
the  Kings  Fine.     5  &  6  P.  &  M.  L  8  [1558]. 

Grexeacres  v.  Hexxage. 

Consim. — Greneacres  contra  Hennage  Defendant  :  The  Defendant  stayed  by 
Injunction  for  not  paying  the  Kings  Fine,  5  &  6  P.  &  M.  f.  12  [1558].    Cum  mullis  aliis. 

GuiDOT  V.  Kemp. 

The  fine  to  the  King  paid,  the  Injunction  is  discharged. — Domina  Dorothea  Guidot 
Plaintiff,  Francis  Kemp  Defendant,  whereas  an  Injunction  was  awarded  for  stay  of 
the  proceeding  at  the  common  Law  for  not  pajnng  the  Kings  Fine  ;  It  is  ordered 
because  the  Plaintiff  hath  that  day  paid  her  Fine,  that  she  may  proceed  notwithstand- 
ing the  Injunction  to  stay  her.  Anno  1  Eliz.  fol.  117  [1558-59]. 

Sheldon  v.  Barnes. 

A  ground  to  induce  the  Court  to  retain  a  cause  in  Court. — Forasmuch  as  Serjeant 
Catlyne  of  Councel  with  the  Plaintiff,  hath  undertaken  tliat  the  Plaintiff  shall  not 
distrein  or  otherwise  molest  [112]  the  Defendant  at  Common  Law  ;  It  is  ordered  the 
matter  shall  be  here  retained,  and  the  Defendant  make  a  better  answer.  Sheldon 
Plaintiff,  Barnes  Defendant.     5  &  6  P.  &  M.  &  fol.  10  [1558]. 

Tyndall  t'. . 

V!itnesses  in  perpetuam  rei  memoriam  published. — The  Plaintiff'  hath  taken  Oath, 
that  certain  Depositions  of  witnesses  examined  on  his  behalf  in  perpetuam  rei  memor- 
iam. and  remaining  in  this  Court,  are  to  be  given  in  evidence  at  the  Common  Law, 
therefore  publication  is  granted  of  the  said  witnesses.  Thos.  Tvndall  Plaintiff.  5  &•  G 
P.  &  M.  f.  10  [1558]. 

KxiGHT  V.  Bewmax. 

Injunction  upon  a  Petition.— Xn  Injunction  is  awarded  against  the  Defendant 
upnn  pain  £1000  to  surcease  prosecution  of  any  action  against  the  Plaintiff  touching 
the  matter  in  the  petition  exhibited  by  the  Plaintiff  into  this  Court  until  further  order 
be  taken  by  this  Court.  Knight  Plaintiff,  Bewman  Defendant.  Anno  5  &  G  P.  & 
M.  fol.  11  [1.558]. 

Taylor  v.  Lennox  (Earl  of). 

i^tay  of  Execution  by  assent  of  Co«ncei.— Richard  Forset  being  of  Councel  with  the 
Defendant,  hath  undertaken  in  open  Court,  that  he  nor  any  other  in  the  name  of  the 
Defendant  shall  call  for  Execution  of  Judgement  in  an  Action  commenced  by  the 
jDefendant  against  the  Plaintiff  at  Common  Law  until  this  Court  be  made  privy  there- 
junto.  Tavlor  et  al.  plaintiffs.  Earl  of  Lenox  and  Dame  Martha  his  wiie  defendants. 
5  &•  GP.  &M.  f.  11  [1558]. 
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PiMK  V.  Smith. 

The  Plaintiffs  Father  seized  in  fee — A  condition  to  re-enter  for  non-jxiyment  of 
rent  :  deviseth  tlie  land  to  another  for  life  ordered  diicens  tecum,  for  the  Evidence  and 
Bond  to  pay  the  rent. — The  PlaintilTs  Fatlier  did  pvircliase  in  Fee-farm  to  him  and  his 
Heirs  the  mannor  of  long  Eason  in  the  County  of  Derby,  of  one  Runwelinarch,  rend- 
ring  eiglit  jioiinds  rent  with  a  eoniHtion  of  re-entry  for  non-payment  of  the  rent.  The 
I'laintitTs  Fatherdevised  the  said  mannor  [113]  to  the  defenchmts  wife  for  her  life.  And 
the  plaint i IT  sued  the  defendant  to  have  him  put  in  bond  to  pay  t lie  said  eiglit  pounds  rent 
lest  the  land  should  be  forfeited,  and  to  have  the  Evidence  concerning  the  said  mannor, 
and  ordered  the  plaintiff  should  have  a  Subpoena  to  the  defendant  with  a  ducens  tecum 
for  the  Evidence,  and  to  enter  bond  for  payment  of  the  said  rent.  Pime  plaintif, 
Smith  defendant.     Anno  19  Eliz.  [157G-77]. 

Plowright  v.  P.vrmeter. 

Process  of  contempt  issued  out,  the  Defendant  appears,  no  Bill  filed,  and  costs 
awarded. — Forasmuch  as  the  Plaintif  hath  procured  ])rocess  against  the  Defendant 
unto  Attachment  of  Proclamation,  and  yet  hath  exhibited  no  Bill  against  him  the 
said  defendant,  lie  now  appearing  thereupon  ;  Therefore  the  plaintif  is  adjudged  to 
pay  to  the  defendant  thirty  three  shillings  four  pence  costs  for  his  wrongful  vexation. 
Plowright  plaintif,  Parmeter  defendant.     Anno  19  Eliz.  [1576-77]. 

Rellick  v.  Eyes. 

Tivo  years  value  in  fine  for  an  admittance  to  copyhold. — The  plaintif  being  coppy- 
holder,  sued  the  defendant  being  the  Lord  of  the  mannor  to  accept  a  reasonable  fine 
for  his  admission  into  certain  copyhold-lands,  and  offered  five  pounds  for  a  fine,  so  as 
the  Defendant  would  never  take  above  two  years  value  of  the  Tenants  of  the  mannor 
for  a  fine  upon  any  admission,  which  the  defendant  yeilded  unto  ;  And  therefore 
ordered  by  assent  accordingly.  Rellick  plaintif.  Eyes,  Best,  Bristow,  and  (loulton 
defendants.     Anno  19  Eliz.  [1570-77], 

Allen  v.  Dinglev. 

The  Plaintiff  having  an  Injunction  against  the  Defendant  and  puhlished,  yet 
Serjeant  Poictrel  moved  for  judgement,  and  is  enjoyned  not  to  depart  the  town  without 
licence. — Forasmuch  as  Mr.  Dr.  Yale,  one  of  the  Masters  of  this  Court,  to  whom  the 
consideration  of  a  contempt  in  the  breach  of  an  Injunction  was  committed  by  Master 
Serjeant  Powtrel  was  referred,  hath  made  reports  that  the  said  Serjeant  Powtrel  after  the 
open  publishing  of  the  [114]  same  Injunction,  and  after  perfect  knowledge  thereof  did 
move  at  the  Kings  Bench-Bane  for  Judgement  for  the  Defendant  iterating  his  motion 
for  the  same,  which  he  did  after  the  sight  of  the  said  Injunction.  Therefore  the  said 
Mr.  Serjeant  Poutrel  being  this  present  day  called  into  this  Court  is  openly  enjoyned 
in  the  sum  of  one  hundred  pounds,  not  to  depart  out  of  the  Town  until  he  shall  be 
licenced  thereunto  by  the  Right  Honourable  the  Lord  Keeper  of  the  Great  Seal  of 
England.     Allen  plaintiff,  Dingley  defendant.     Anno  19  Eliz.  [1576-77]. 

The  like  order  was  made  the  same  Term  against  Master  Robert  Snagg  for  moving 
for  the  Defendant  in  the  Kings  Bench  in  the  same  cause.  i 

Anonymous. 

A  Bond  made  to  the  L.  Keeper  upon  a  Commission  of  rebellion. — The  Defendant 
hath  this  day  made  his  personal  appearance  in  this  Court  upon  a  Commission  of  re- 
bellion according  to  this  Bond  made  to  the  Right  Honourable  the  Lord  Keeper  in  that 
behalf. 

SiD.\L  V.  Butler.  1  1 

A  Subpoena  to  testifie  before  the  Mayor,  the  witness  appearing  found  no  Suit  there,  i  ; ' 
yet  an  Attachment  gotten,  but  ordered  to  be  discharged  u'ith  costs,  and  after  no  Sub-  ,i  ' 
poe  to  testifie  before  the  Mayor  without  the  L.  Keepers  hand. — The  Defendant  being 
commanded  by  Subpoena  out  of  this  Court  to  testifie  in  a  Case  depending  before 
the  Mayor  of  London  between  one  Ralph  Sidell  and  Timothy  Nottingham,  the  de- 
fendant came  accordingly  into  the  Mayors  Court  and  found  there  no  matter  depending, 
and  yet  nevertheless  offered  to  be  desposed,  so  he  might  have  his  charges,  which  was 
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refused  him,  and  yet  nevertheless  the  plaintiff  hath  procured  an  Attachment  against 
the  said  defendant  which  this  Court  utterly  misliketh  ;  Therefore  the  defendant  to 
be  dismissed  with  good  costs,  if  the  cause  be  not  shewed  to  the  contrary.  And  it  is 
further  ordered  that  no  Subpoe  ad  testifxcan.  [115]  be  made  by  any  Clerk  of  this  Court 
before  the  Mayor  of  London  as  aforesaid,  wdthout  the  Lord  Keepei-s  hand  be  first  pro- 
cured thereunto.     Sidal  plaintif,  Butler  defendant.    Anno  19  &  20  Eliz.  [1577]. 

Denny  v.  Wilford. 

After  witnesses  examined  one  of  the  defendants  Commissioners  another  day  ap- 
pointed, Cometh  not  the  plaintifs  Commissioners  proceed  to  examine  and  certifie  all 
without  the  other  Commission  ;  ordered  the  Depositions  shall  be  preserved,  and  a  ducens 
tecum  to  bring  in  the  Commission. — A  joynt  Commission  went  out  to  examine  wit- 
nesses on  both  parts  to  4,  3,  or  2,  Commissioners  :  three  met  and  examined  divers 
witnesses  and  appointed  a  new  day  to  examin  again.  The  defendants  Commissioners 
took  up  the  Commission  and  carried  it  away,  and  came  not  the  day  appointed.  The 
Plaintiffs  Commissioners  came  and  examined  \\-itnesses  without  Commission,  and 
certifie  these  and  the  former  Depositions  taken  with  all  the  whole  matter  ;  And 
ordered  that  the  Depositions  certified  be  sealed  up  again,  and  so  remain  close  in  this 
Court.  And  a  Subpoena  ducens  tecum  is  awarded  against  the  Commissioners  to  bring 
in  the  said  Commission.  Thereupon  further  order  shall  be  taken.  Denny  plaintif, 
Wilford  and  Hearring  defendants.     Anno  19  &  20  Eliz.  [1577]. 

Crowder  v.  Robinson. 

An  Injunction  to  stay  an  action  at  Common  Law  the  suite  in  this  Court  having  the 
precedency. — An  Injunction  was  awarded  against  the  defendant  for  stay  of  an  Action 
of  the  Case  upon  an  Assimipsit  by  him  brought  in  her  Majesties  Bench  against  the 
plaintiff  for  or  concerning  an  agreement  or  contract  for  a  Lease  for  the  whicli  before 
the  plaintif  had  exhibited  his  Bill.  Crowder  plaintif,  Robinson  defendant.  Anno 
19  <t  20  Eliz.  [1577]. 

Arnold  v.  Roberts. 

The  Sheriff  amerced  for  making  a  false  returne. — The  Sheriff  upon  an  Attachment 
returned  Cepi  Corpus,  <£•  languidus  in  prisona.  Whereupon  a  ducens  tecum  was 
awarded,  and  thereupon  the  Sheriff'  returned  adhuc  languidus.  Forasmuch  as  Walter 
Williams  made  an  oath  that  the  [116]  defendant  neither  at  the  time  of  the  return,  nor 
now  is  so  sick  but  that  he  goeth  abroad  ;  Therefore  the  Sheriff  is  amerced  five  pounds 
for  his  false  return.  Arnold  plaintif,  Roberts  defendant.  Anno  19  &  20  Eliz.  [1577]. 
[Gf.  Stradling  v.  Pembroke,  1559-GO,  Cary,  4-1.] 

P.\rke  v.  Peake. 

Copyhold  surrendred  to  a  man  and  his  ivife  without  words  to  carry  the  Inheritance  ; 
but  because  it  was  intended  to  be  a  fee-simple,  therefore  decreed  to  the  Plaintif  and  his 
Heirs. — John  Beale  Father  to  the  plaintifs  Wife  surrendred  certain  copyhold  lands, 
parcel  of  the  Manner  of  Ferneham.  All  Saints,  in  the  County  of  Suff.  to  Richard  Peake 
and  Anne  his  Wife  (the  said  Anne  being  sole  daughter  and  heir  to  the  said  Beale)  with- 
out any  words  to  carry  an  estate  of  Inheritance  but  only  in  the  C.  in  liberal,  est  inde 
sesina  Tenend.  sibi  hered.  <&  assign,  suis.  And  for  that  it  was  meant  by  the  said  Beale 
to  passe  a  Fee-simple,  and  many  other  Coppies  as  well  in  the  same  Mannor  as  Mannors 
adjoyned  were  passed  in  like  words  ;  Therefore  decreed,  the  plaintif  and  his  heirs 
sliall  enjoy  the  lands  from  the  defendant  and  liis  heirs.  Parke  plaintif,  Peake  defendant. 
Anno  19  &  20  Eliz.  [1577]. 

DUCKETT   V.    BeSWICK. 

The  defendant  being  free  of  the  Sailers  in  London,  d:  trading  as  a  linnen  Draper, 
got  a  writ  of  privilege  as  servant  to  a  Master  of  the  Chancery  to  discharge  an  arrest. 
but  disallowed. — The  plaintif  arrested  the  defendant  in  London  in  an  action  of  £100 
for  Wares  sold,  and  the  defendant  using  the  trade  of  a  linen  Draper,  and  free  of  the 
Salters,  got  a  writ  of  priviledge  out  of  this  Court,  supposing  himself  to  be  servant  of 
Doctor  Clark,  one  of  the  Masters  of  this  Court,  which  this  Court  disliketh  that  any  such 
person  should  have  priviledge  :  It  is  therefore  ordered  that  if  the  defendant  be  free  of 
the  Salters,  and  trade  as  a  linnen  Draper  in  London,  he  shall  not  be  allowed  his  privil- 
edge.    Duckett  plaintif,  Beswick  defendant.     Anno  19  &  20  Eliz.  [1577]. 
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WORSELY    V.    TlLDHSI.EV. 

Jurisdiction  of  Lancaster  not  alloueil.  for  that  the  plaintif  ought  to  have  priviledge 
of  this  Court. — The  defendant  demurred  unto  the  plaintit's  [117]  Bill,  for  that  he  was 
inhabitant  in  the  County  Palatine  of  Lancaster  :  But  because  the  plaiiitifs  are  such  as 
ought  to  enjoy  the  priviledge  of  this  Court,  viz.  Worsely  servant  to  the  Lord  Keeper, 
and  Anderton  a  Cleric  of  this  Court  :  Therefore  a  Subpa>na  is  awarded  to  the  defendant 
to  answer  or  shew  cause  whv  he  sho\ild  not  so  do.  Worsely  and  Anderton  pluintifs, 
Tildesley  defendant.     Anno  T'J  A:  -.'O  Eliz.  [L577]. 

PETETSON    r.    SHELI.E^\ 

The  plaintif  in  reversion  of  a  Lease  hath  a  grant  of  the  irooils,  he  in  possession  jvasts 
(he  woods  ;  Therefore  an  Injunction. — The  plaintif  hath  a  lease  in  reversion  granted 
unto  him  of  certain  lands  in  the  defendants  occupation  by  Lease  almost  expired  within 
a  vear.  and  the  Plaintif  hath  Wood  and  'limber  granted  to  him,  and  the  defendant 
having  no  authority  to  sell  the  said  woods,  doth  cut  down  the  .same  and  make  waste. 
Therefore  a  Subpania  awarded  against  him  to  shew  cause  why  an  Injunction  should 
not  be  granted  against  him.  Petetson  plaintif,  and  Shellev  defendant.  Anno  19  &  20 
Eliz.  [1577]. 

HlGGENSON    V.    MaRROWE. 

.4.  Bill  of  Revivor  hegnn  by  the  plaintifs  father— A  Commission  to  answer  in  the 
Countrej/.-The  plaintif  exhibited  a  Bill  of  Revivour  against  the  defendant  to  revive 
a  suit,  which  before  that  time  the  plaiiitifs  father  had  commenced  against  the  now 
defendant,  which  said  Bill  the  defendant  did  in  the  plaintifs  Fathers  lifetime  answer  : 
Therefore  now  for  the  defendants  ease  and  avoiding  his  charges  in  coming  up  :  It  is 
ordered,  a  Commission  be  awarded  for  taking  the  defendants  answer,  wherein  the 
plaintif  may  joyn.     Higgenson  plaintif,  Marrowe  defendant.     Anno  20  Eliz.  [1577-78]. 

Hide  v.  Martin. 
One  hangs  the  Subpana  for  a  space  on  the  defendants  door,  and  by  a  note  in  vritihg 
he  leaves  the  day  of  appearance,  and  carries  away  the  Vi'ril  to  serve  another. — John 
Rogers  made  oath,  he  left  a  note  of  the  defendants  appearance  at  Master  Blakes  house 
in  Eynam  in  Hampshire,  where  the  defendants  most  abiding  is  :  And  that  he  hanged 
[118]  tlie  Writ  upon  the  dore  for  a  certain  space.  And  after  carried  the  Writ  to  Agms 
Hides  hou.se  and  hanged  it  upon  the  door,  she  then  being  within  the  said  house,  who 
hath  not  appeared.  Therefore  several  Attachments.  Hide  plaintif ;  Martin  and  Agnes 
defendants.     Anno  "JO  Eliz.  [1577-78]. 

Croker  v.  Hambdex. 

Defendant  demurreth  because  the  suite  is  for  goods,  being  a  matter  of  I^egacy,  and 
for  that  one  Executor  cannot  sue  another  ordered  to  answer. — The  defendant  demurred, 
for  that  the  matter  of  goods,  chattels  and  specialties,  being  a  matter  of  Legacy,  is  deter- 
minable bv  the  Ecclesiastical  Court.  And  further  demurreth,  for  that  by  the  order 
of  the  Common  Laws  of  this  Realm  one  Executor  may  not  sue  another,  which  causes 
this  Court  thinketh  not  sufficient  ;  therefore  a  Subpoena.  Croker  plaintiff,  Hambden 
defendant.     Anno  20  Eliz.  [1577-78]. 

WiGNAi.  ?'.  Bland. 

The  suite  is  to  have  remedy  for  altering  a  liea/rd  in  the  Majors  Court  of  London. — 
The  plaintiff  by  his  Bill  seeketh  remedy  in  this  Court  for  the  altering  or  amending  of  a 
Plea  or  Record  of  Attachment  in  the  Majors  Court  of  London.  The  defendant  refused 
to  answer,  alledging,  that  the  same  fault  being  amendable  by  the  Common  Laws 
of  this  Realm  was  amended  by  order  of  this  Court.  It  is  ordered,  that  if  the  defendant 
bring  a  Certificate  from  the  Judge  of  the  Court  in  London,  that  the  said  Plea  was 
amended  with  the  assent  of  the  said  Court,  Then  the  defendant  shall  not  be  compelled 
to  answer  any  further  in  this  Court.  And  afterwards  Pasche  20  Eliz.  The  defendant 
brought  a  Certificate  from  the  Recorder  of  London,  that  the  Record  was  altered  by 
order  of  the  Court  ;  and  therefore  the  defendant  was  dismissed.  Wignal  plaintiff, 
Bland  defendant.     Anno  20  Eliz.  [1577-78]. 
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Bond  v.  Killifit. 

After  tico  demurs  the  plaintiff  examines  witnesses,  and  dies,  a  Bill  of  revivor  to 
have  the  benefit  of  those  witnesses — Bid  ordered  that  no  publication  be  had. — John  Bond 
late  husband  of  the  plaintiff",  exhibited  a  Bill  against  the  defendant,  whereupon  [119]  the 
defendant  demurred,  and  yet  the  said  John  Bond  replyed,  and  the  defendant  likewise 
demurred  upon  Replication,  and  after  the  demurrers  put  in.  the  said  John  Bond  ex- 
amined divers  witnesses  in  Court,  and  died.  And  now  his  wife  hath  put  in  a  Bill  of 
revivour  to  have  the  benefit  of  the  said  witnesses  ;  It  is  therefore  ordered,  that  no 
publication  of  the  said  witnesses  so  unorderly  examined,  be  published  without  special 
order  of  Court.  Bond  widow,  plaintiff,  Killifit  &  uxor  defendants.  Anno  21  Eliz. 
[1578-79]. 

H.\RDWEC'K  V.  Barker. 

Attachment  for  want  of  a  Bill. — Ralph  Barker  maketh  oath  that  one  Robert  Love 
the  plaintiffs  servant  served  the  defendant  with  a  Subpoena  in  his  Masters  name,  but 
refused  to  deliver  them  the  Subpoena,  but  promised  them  a  copy,  and  appearing  found 
no  Bill  in  Court  ;  Therefore  an  Attachment  is  awarded,  and  costs  to  be  paid  by  the 
Plaintiff  to  the  Defendants.  Hardweck  widow  pkiintiff,  Barker  and  Others  defendants. 
Anno  21  Eliz.  [1078-79]. 

Wolfe  v.  Bowel. 

.1  Plea  upon  oath  ordered,  or  a  nihil  dicit. — The  defendant  to  a  Scire  far.  upon  a 
Recognisance  of  £400  pleaded  the  Statute  of  Usury  in  a  forreign  County,  but  neither 
in  person  nor  upon  oath  ;  ordered  that  the  defendant  shall  before  Wednesday  next 
plead  such  a  plea  as  he  will  stand  to.  or  else  the  former  plea  upon  his  oath  in  person, 
else  a  n'hil  dicit  shall  be  entered.  Morgan  Wolfe  plaintiff.  Powel  defendant.  Anno 
21  Ehz.  [1578-79]. 

St.\nby  r.  Br.\ce\tcll. 

Ordered  for  sale  of  Lands. — The  Suit  is  to  cause  the  Defendant  to  make  .sale  of 
certain  Lands  which  one  Cranach  former  husband  to  the  said  Ana.stace,  whose  Executor 
she  is.  devised  by  his  Will,  should  be  sold  by  the  defendant  within  the  year  after  his 
death  toward  the  payment  of  his  debts,  the  o-[120]-verplus  to  his  wife.  Three  quarters 
of  a  year  being  pa.st.  and  the  defendant  being  offered  seven  hundred  pounds  for  the 
land  by  the  plaiutif,  and  the  debts  remain  unpaid,  and  the  lands  like  to  fall  if  there  be 
not  speedy  sale  :  Ordered  upon  motion  the  defendant  shall  be  in  Court  upon  Wednesday 
next  ;  And  thereupon  the  Court  will  take  such  speedy  order  for  the  sale  as  .shall  be 
thought  meet.  Stanbv  &  Anastace  uxor  ejus  plaintifs,  Bracewell  &  al.  defendants. 
Anno  -21  Eliz.  [1578-79]. 

CoXE  r.    HOPKIN-S. 

Costs  for  irant  of  a  Bill. — The  defendant  made  oath  that  one  William  Cope  shewed 
him  a  Bill,  affirming  the  same  to  be  at  the  plaintifs  Suit,  but  refused  to  deliver  the  siime 
or  any  note  of  his  appearance  ;  And  yet  the  defendant  appeared  upon  the  same  and 
found  no  Bill  in  Court  at  the  plaintifs  Suit  against  him  ;  and  therefore  the  plaintif  is 
adjudged  to  pav  the  defendants  costs.  Coxe  plaintif,  Hopkins  defendant.  Anno  21 
Eliz.  [1578-79]! 

Dale  r.  Maxtell. 

Answer  respited. — The  said  Mantel  one  of  the  defendants  maketh  oath  that  his 
wife  hath  a  young  childe  .sucking  upon  her.  without  whom  he  cannot  directly  answer. 
And  that  the  other  defendant  is  an  infant  under  the  age  of  21  years  ;  Therefore  they 
iire  respited  for  answer  untill  Trinity  term  next.  Dale  plaintiff",  Mantell  uxor  ejus  k 
Dale  defendants.     Anno  21  Eliz.  [1578-79]. 

P.\TE  V.  Freail. 
A  Suit  anainst  a  man  and  his  wife,  the  husband  dieth,  a  Bill  of  revivor  against  the 
-!«"/<•.— The  plaintif  exhibited  his  Bill  against  Frevill  and  Jane  his  wife  and  one  Bankes. 
After  Frevill  died,  It  is  ordered  that  the  plaintif  may  exhibite  a  Bill  of  Revivor  against 
the  .said  Jane  in  her  own  name  and  so  to  proceed.  Pate  plaintiff,  Jane  nuper  ux.  Frevil 
&  Banks  defendant.  Anno  21  Eliz.  [1578-79]. 
C.  I.— .3* 
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[121]  Ossi.EY's  Casi;. 
Value  of  lands  extended. — In  Ossleys  Case,  Nota,  the  Lord  Chancellor  said,  that  no 
remedy  is  to  be  given  in  Chancer}',  for  extending  over  low,  except  there  be  fraud  or 
practise;  And  an  Audita  querela  lies  upon  a  second  defeasance,  whether  the  Statute 
be  forfeit  or  not  as  well  as  upon  the  first.  The  princi]ial  Case  was.  Ossley  the  Father 
leiidina;  money  for  usury,  and  taking  a  Statute,  the  same  was  forfeitetl.  but  not  ex-tended 
till  the  land  came  to  tlie  Purchasers  hands;  and  being  extended,  the  Father  devised 
the  extent  to  a  younger  son,  there  being  more  levied  by  the  extent  acconiiMg  to  the 
true  value  then  the  penalty  of  the  Statute.  The  purchaser  was  plaintitf  against  the 
devisee,  and  the  Lord  Chaiicellovir  enclined  to  rrleivr  him.  to  Fi'hr.  !  .J.icobi  |  llKll]. 

CKiir.l)  r.  'li;.\i'. 

A  CounceUor  or  Solicitor  not  to  be  examined  upon  any  matter  vhirli  came  to  his 
knmded(ie  as  Solicitor  or  Conncellour. — Thomas  Colwel  was  served  with  process  to 
testifie  on  the  plaintitt's  behalf,  and  had  formerly  been  of  Councel  or  Solicitor  for  the 
defendant  in  the  matter  in  variance  :  Therefore  ordered  that  Colwell  shall  not  be 
examined  upon  any  Interrogatories  which  shall  compel  him  to  discover  any  matter 
which  came  to  his  knowledge  as  a  Solicitor  or  as  of  a  Councel  in  this  case  ;  But  for 
any  other  matter  it  shall  be  lawful  for  the  plaintiff  to  examine  him.  Creed  plaintiff, 
Trap's  and  others  defendants.     Anno  21  Eliz.  [1578-79]. 

Knigjit  r.  Smith. 

An  Uiligation  of  £8  sued,  dismisseil. — The  matter  of  the  plaintiffs  Rill  being  but 
for  an  obligation  of  eight  pounds,  it  is  dismissed.  Knight  plaintiti',  Smith  defendant. 
Anno  21  Eliz.  [1578-79]. 

C.^REWE   r.    BURS.WI). 

The  plaintif  demurred  on  the  defendants  answer. — The  defendant  ajipeared  upon 
an  Attachment  of  privilege  at  the  plaintiffs  Suit,  and  hath  answered  the  Declaration, 
whereupon  the  plaintiff  hath  demurred,  therefore  the  defendant  is  re-[122]-^pited  to 
depart  until  Crast.  Trin.  next.  Carcwe  one  of  the  Masters  of  this  Court  I'laintiff, 
Bursaud  Defendant.     Anno  21  Eliz.  [1578-79].     [S.  C.  Cary,  lOG.] 

Carie  v.  Corriton. 

One  appearing  on  a  Commission  of  Rebellion  is  committed. — The  Defendant  appeared 
upon  a  Commission  of  Rebellion  :  It  is  ordered  that  he  be  committed  to  the  Fleet, 
Oarie,  plaintiff,  Corriton  defendant.     Anno  21  Eliz.  [1578-79].  9n 

Paston's  Case. 

A  vidimus  or  insjieximus  of  two  ancient  Deeds  (/ranted,  but  with  great  caution.— 
They  exhibited  their  Petition  to  the  Lord  Chancellor  to  have  a  Vidimus  or  Inspeximvs 
of  two  ancient  Deeds  granted  to  their  Ancestors  under  the  hand  &  privy  Signet  of 
King  Edward  the  fourth,  whereupon  the  Lord  Chancellor  sent  for  the  (,)ueens  Attorney, 
•who  could  alledge  no  cau.se  to  the  contrary,  hereupon  it  was  ordered  that  Doctor  Carewe 
and  Doctor  Forth  two  of  the  Masters  of  this  Court  sliould  go  to  the  Tower  and  there 
compare  the  Kings  hand  in  those  Deeds,  and  the  privy  Signet  to  other  writings  of 
the  .same  time  :  And  if  they  agree,  then  a  Vidimus  or  Inspeximvs  shall  be  granted. 
William  Paston  mil  &  al.  supplicantes.     Anno  21  Eliz.  [1578-79]. 

Merrick  v.  Wolfe. 

A  Scire  facias  granted  to  shew  cause  ichy  a  consultation  should  not  he  granted. — 
Merrick  dark  Plaintiff  being  Viccar  of  Mansell  lacy  in  Comilat.  Heref.  sued  the 
Defendant  in  the  Ecclesiastical  Court  for  Tvth-wood,  and  the  Defendant  got  a  Pro- 
hibition out  of  this  Court  for  stay  of  his  proceedings,  upon  suggestions  that  the  land 
were  holden  of  the  Queens  Majesty  in  Capit.  Therefore  a  Scire  facias  according  to 
the  form  and  course  of  the  Register,  was  desired  by  the  Plaintiffs  Councel,  and  granted 
returnable  Octab.  Mich,  to  shew  cause  wherefore  a  consultation  should  not  be  granted. 
Merrick  dark  Plaintiff,  Wolfe  Defendant.     Anno  21  Eliz.  [1578-79]. 


t, 
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[123]  Fox  V.  WiLcocKs. 

Urdered  to  make  a  full  answer  upon  a  demurrer. — This  Suit  is  to  be  relieved  of  a  Bond 
of  200  Marks  made  for  payment  of  100  Marks  delivered  as  an  escrome,  to  be  delivered 
as  his  deed,  if  the  100  Marks  for  which  the  Bond  was  made,  was  paid.  The  defendant 
demurred,  because  the  Plaintift'  may  have  remedy  by  Law,  if  the  Bond  were  delivered 
upon  such  condition  ;  but  becavise  the  witnesses  that  could  testifie  the  delivery  of  it, 
are  dead  ;  Therefore  the  defendant  is  ordered  to  make  a  full  answer.  Fox  Plaintiff 
Wilcocks  Defendant.     Anno  21  Eliz.  [1578-79]. 

Helbroke  v.  Beaumont. 

A  distringas  against  the  old  Sheriff  to  bring  in  many  levied. — The  Plaintiff  had  a 
levari  fac.  upon  a  Judgement  of  a  Recognisance  against  the  Defendant  to  the  Sheriff 
of  Leicestershire,  upon  which  Writ  the  Sheriff  returned  that  he  had  taken  goods  of  the 
defendants.  Thereupon  the  plaintiff  had  another  Writ  to  make  sale  of  the  goods, 
which  Writ  the  said  Sheriff  neither  returned,  nor  paid  the  money  to  the  plaintifl"  : 
Therefore  a  Distringas  was  awarded  to  the  new  Sheriff  to  distrein.  the  old  Sheriff  to 
bring  in  the  money  by  him  levied.  Helbroke  plaintiff,  Beaumont  defendant.  Anno 
21  Eliz.  [1578-79]. 

Byard  v.  Byard. 

An  order  to  make  Bonds  to  save  harmless  touching  Legacies. — The  Plaintiffs  desire 
to  have  a  Bond  made  to  them  by  the  Defendant,  to  save  them  harmless  against  the 
Defendants  three  Daughters  concerning  certain  Legacies  bequeathed  by  the  Testator 
to  the  defendants  said  three  daughters,  which  the  plaintiffs  have  paid  to  the  defendant. 
And  because  the  defendant  at  the  day  of  hearing  appeared  not,  therefore  referred  to 
two  Masters  of  this  Court,  to  see  whether  it  be  proved  that  the  plaintiffs  paid  the 
(li'fendant  the  Legacies  or  no,  to  the  use  of  his  Daughters;  which  if  they  did,  then  a 
Decree  shall  be  made  [124]  for  the  plaintifs,  that  they,  their  executors  or  adminis- 
trators shall  be  saved  harmlesse  against  his  said  three  daughters,  their  executors  and 
administrators,  for  so  much  as  the  defendant  hath  received.  Byard  &  al.  plaintifs, 
Byard  defendant.     Anno  21  Eliz.  [1578-79]. 

Francis  v.  Burnel. 
Lands  recovered  by  assize.  The  assize  reversed  by  error,  and  thereupon  damages  the 
land  again  recovered,  <&  suit  to  be  releived  for  the  damages. — The  Plaintiff  recovered 
certain  lands  in  Paddington  by  assize  against  the  Defendant  in  7  Eliz.  and  continued 
possession  until  by  a  Writ  of  Error  the  same  was  reversed  in  20  Eliz.  for  want  of  a 
Warrant  of  Attorney.  And  thereupon  damages  to  the  value  of  £78  14s.  for  the  mean 
profits  was  awarded  to  the  now  defendant,  then  plaintif  in  the  said  Writ  of  Error.  And 
since  that  time  the  now  plaintif  upon  a  new  entry  hath  again  recovered  by  a  new  assize 
against  the  defendant  upon  the  same  title  :  And  therefore  the  plaintif  prayeth  releif 
here  to  stay  the  execution  for  the  said  £78  14s.  damage,  for  that  (as  he  alleadged)  lie 
had  no  remedy  by  Law  to  recover  anything  in  recompence  of  the  said  mean  profits  so 
recovered  upon  the  reversal  of  the  Writ  of  Error.  The  Court  for  the  rareness  of  the 
Case  doth  referre  the  consideration  thereof  to  Master  Justice  Southcote,  and  Master 
Justice  Gawdie,  and  they  to  inform  the  Court  of  their  opinions.  Francis  plaintif, 
Burnel  defendant.     Anno  21  Eliz.  [1578-79]. 

OsLEY  v.  Morgan. 
Tlie  defendant  being  not  of  safe  memory  to  answer  without  oath,  or  by  his  prochian 
amie.~The  Defendant  by  order  of  Court  was  to  make  a  perfect  answer  upon  oath, 
if  he  were  of  safe  memory  ;  if  he  were  not  without  oath  :  The  defendant  made  answer 
without  oath  by  his  prochian  amie,  and  moved  by  Master  Egerton  that  he  was  not  in 
sufficient  case  to  make  answer  upon  oath  :  Therefore  ordered  that  Master  [125]  ^^  aldron 
one  of  the  Masters  of  this  Court  shall  go  to  him  to  see  if  he  be  in  sufficient  state  to  make 
answer  upon  oath  or  no,  and  to  certifie  the  Court.  Osley  plaintiff,  Morgan  defendant. 
Anno  21  Eliz.  [1578-79]. 
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Atwels  t'.  Claxton. 

Costs  for  want  of  a  Bill. — The  defendant  made  oath  a  Subpcena  was  hanged  on 
liis  door  by  a  man  imknown,  liaving  no  plaintifT  indorsed  on  the  backside  :  But  it 
was  affirmed  tinto  liim  by  one  John  Atwels  that  it  was  at  tlie  Suit  (jf  Roliert  Atwels 
his  Brother,  and  no  Bill  nor  order  :  Therefore  costs  awarded  against  the  PlaintiiT. 
Atwels  PlaintifT,  Claxton  Defendant.     Anno  21  Eiiz.  [1578-79]. 

I1.\Y   t'.    AVERIE. 

Ailachment  for  not  returning  answer  upon  a  Commission. — Forasmuch  as  the  said 
Defendant  had  Commission  to  take  his  wifes  answer  in  the  Countrey,  and  hath  not 
caused  the  same  to  be  returned  ;  therefore  an  Attachment  against  the  Defendants. 
Hay  Plaintiff,  Averie  and  his  wife  Defendants.     Anno  21  Eliz.  [1078-79]. 

Wlt.UFORR  V.  C.\RIi:\VE. 
A  title  of  coppyholil  land  decreed  in  Chancery. — For  that  it  appeared,  the  Lands  in 
question  were  demised  and  letten  by  Coppy  of  Court-roll  by  the  space  of  sixty  years 
and  upwards  as  Coppyhojd  lands  of  the  Mannor  of  Upton  Vjillons  in  Com.  Devon.  And 
that  the  Plaintiff  had  a  Coppy  thereof  granted  unto  him  by  the  Lord  of  the  Manner  for 
his  life  :  Therefore  decreed  for  the  PlaintifT.  Wrayford  PlaintifT,  Carewe  &  uxor 
Defendants.     Anno  21  Eliz.  [1578-79]. 

Stoddard  v.  Holland. 

For  not  appearance  vpon  a  Subpoena,  served  an  Atlachvunt,  dr.. — The  Defendant 
appeared  upon  an  Attachment  granted  upon  oath  that  a  Subpoena  was  served  upon 
him  for  his  not  appearance,  and  now  would  excuse  himself  that  he  was  ridden  forth 
two  dayes  before  the  Subpoena  was  served  ;  But  for  that  it  is  confessed  by  Affidavit 
made,  the  Defendant  is  to  be  examined  upon  Interrogato-[126]-ries,  and  as  it  shall  fall 
out  upon  examination,  order  shall  be  taken  therein.  Stoddard  plaintiff,  Holland 
defendant.     Anno  21  Eliz.  [1578-79]. 

All  Souls'  Colledge  v.  Everal. 

Common  of  pasture  Estover,  dx.  prayed  to  be  relieved,  but  dismissed,  yet  a  Com- 
mission to  set  out  the  ways. — Upon  hearing  of  the  cause  touching  the  common  of 
Estovers,  Common  of  pasture.  Herbage  and  Pannage  and  other  profits  apprender 
demanded  by  the  plaintiffs  by  two  several  Bills  in  Abberbury  wood  in  Com.  Salop,  and 
in  other  lands  mentioned  in  the  Bill.  Forasmuch  as  the  same  seem  more  meet  to  be 
determined  by  the  Common  Law  ;  Therefore  ordered  for  those  matters  to  be  dismissed. 
And  forasmuch  as  it  seemed  the  plaintifTs,  their  servants  and  tenants  should  have  | 
necessary  wayes  through  the  said  Woods  ;  It  is  therefore  ordered  by  assent,  that  a 
Commission  be  awarded  to  set  them  out.  The  Gardians  of  All  Souls  Colledge  in  Oxon. 
plaintiffs,  Everal  and  others  defendants.     Anno  21  Eliz.  [1578-79].     [S.  C.  Gary,  75.] 

Franx'KLAND  v.  Grunsdich. 

A  witness  served  with  a  Subpcena,  not  coining,  an  Attachment  is  granted. — William 
Franckland  made  oath  that  William  Fulwood  confessed  unto  him  that  he  was  served 
with  a  Subpoena,  to  testifie  in  the  Court  on  the  plaintifTs  behalf,  and  hath  not  so  done  ; 
Therefore  an  Attachment  against  the  said  Fulwood.  Franckland  plaintifT,  Grunsdich 
defendant.     Anno  21  Eliz.  [1578-79]. 

Stone  v.  Leveson. 

A  Subpcena  hanged  on  the  dore  of  the  house  supposed  to  be  the  defendants  lodging, 
not  appearing  an  Attachment. — William  Cooke  made  oath,  that  he  did  see  one  Nicholas 
Stone  hang  a  Subpcena  upon  the  Street  dore  of  tlie  house  in  St.  Clements  parish  where 
the  defendant  did  lie,  as  one  of  his  servants  said,  who  hath  not  appeared  ;  Therefore  an 
Attachment.     Stone  plaintiff,  Leveson  defendant,  Anno  21  Eliz.  [1578-79]. 
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Jackson  v.  Barrodel. 

One  of  the  chief  of  the  Defendants  being  seventy  years  old,  and  the  rest  duelling  in 
Cumberland,  a  Commission  is  granted. — Forasmuch  as  John  Barodal  made  oath,  that 
the  matter  of  the  Bill  doth  chiefly  concern  tlie  [127]  said  Isabel  who  is  above  seventy 
years  old,  and  all  the  Defendants  dwell  in  Cumberland  :  Therefore  a  Commission  is 
awarded  to  take  all  their  Answers  in  the  countrey.  Jackson  plaintiff,  Isabel  Barrodel 
widow  and  others  defendants.     Anno  21  Eiiz.  [1578-79]. 

Mercer  v.  Telkin. 

A  \Yrit  of  Error  brought  to  reverse  a  Judgement  given  in  Rie,  being  a  member  of  the 
Cinque-ports,  anil  allowed,  because  Rie  iras  incorporate  by  Letters  Patents  in  K.  Ed. 
iths  time. — Whereas  by  an  order  of  the  20  of  June,  the  Plaintiffs  further  proceeding 
was  stayed  in  a  Writ  of  Error  brought  by  the  Plaintiff  against  the  Defendant  to  reverse 
a  Judgment  given  by  the  Mayor  and  Jurats  of  the  Town  of  Rie  for  the  Defendant  in  an 
Action  of  Debt  of  '200  Marks,  for  that  the  Court  was  then  informed  on  the  Defendants 
behalf,  that  the  Writ  of  Error  would  not  lie  into  any  of  tlie  Cinque-ports,  whereof  the 
said  Town  of  Rie  is  a  member.  And  a  Supersedeas  was  then  also  awarded  for  discliarge 
of  an  Attachment  awarded  against  the  said  Mayor  and  Jurats  ;  for  that  after  an  alias 
and  plures  upon  the  said  Writ  of  Error  to  them  awarded,  they  returned  not  the  same 
Writ  of  Error,  as  by  the  same  order  appeareth.  Forasmuch  as  this  Court  was  this 
present  day  informed  by  Master  Serjeant  Fenner,  that  albeit,  no  Writ  of  Error  will  lie  to 
reverse  any  Judgement  given  by  the  said  Mayor  and  Jurates  of  Rie,  for  that  they  have 
cognisance  of  Plea  by  Letters  Patents  of  King  Edward  the  fourth  ;  It  is  therefore 
ordered  that  Friday  next  be  given  the  said  Defendant  to  shew  cause  wherefore  the 
said  Writ  of  Error  should  not  be  allowed,  and  the  further  process  continued  thereupon. 
Mercer  Plaintiff,  Telkin  Defendant.     Anno  21  Eliz.  [1578-79]. 

Haynes  v.  Filmingham. 

An  Attachment  for  not  jierforming  of  an  order. — Simon  Crampe  made  oath  of  the 
serving  of  [128]  an  Order  made  in  this  Court  between  the  said  parties  the  first  of  June 
last,  who  liath  not  performed  the  same  ;  Therefore  an  Attachment.  Haynes  Plaintiff, 
Filmingham  &  uxor  Defendants.     Anno  21  Eliz.  [1578-79]. 

Wright  v.  Raph. 

The  Defendant  demurres,  jyretending  to  be  a  feme  covert,  but  the  contrary  alledged, 
she  is  ordered  to  answer,  that  if  it  jirove  otherwise  the  proceedings  to  be  void. — Tlie  De- 
fendant demurred  upon  the  Plaintiffs  Bill,  for  that  she  supposed  she  was  a  Feme  covert, 
and  her  husband  living  in  Barbary.  But  for  that  it  was  informed  on  the  Plaintiffs 
behalf  that  the  Defendants  husband  was  burnt  in  a  Ship  in  Barbary  two  years  since, 
and  she  understanding  thereof,  hath  since  dealt  as  a  Feme  sole  ;  Therefore  ordered  the 
Defendant  shall  answer.  And  if  it  shall  hereafter  appear  by  good  proof  to  the  Court 
that  the  husband  is  in  life,  then  it  is  ordered,  by  assent  all  proceedings  shall  be  void. 
Wright  &  uxor  Plaintiff's,  Margaret  Raph  Defendant.     Anno  21  Eliz.  [1578-79]. 

Cross  v.  Upton. 
Process  ad  audiend.  judicium  served  on  the  Defendants  door  and  holden  good. — 
Affidavit  was  made  that  process  was  hanged  on  the  Defendants  door  by  the  Plaintiffs 
wife  to  hear  judgement,  and  was  thought  by  the  Court  to  be  a  good  service  :  And  the 
Court  thereupon,  proceeded  to  hearing.  Cross  Plaintiff,  Upton  Defendant.  Anno  21 
Eliz.  [1578-79]. 

Gardiner  v.  Ugnali,. 

An  Injunction  against  one  that  would  take  advantage  of  a  lease  upon  a  fraudulent 

A-.— The  Plaintiffs  Bill  was,  for  that  by  his  lease  his  rent  was  reserved  to  be  paid  at 

lie  two  most  usual  Feasts  in  the  year,  or  within  one  moneth  after.     And  if  it  shall 

appen  the  said  rent  to  be  behind  after  any  of  the  said  dayes,  terms  or  times  wherein 

t  ought  to  be  paid,  or  by  the  space  of  fourteen  dayes,  then  it  shall  be  lawful  for  the 

"essor,  his  Heirs  or  Assignes  to  re-enter,  which  rent  hath  most  commonly  before  been 
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paid  at  the  Feast  dayes,  or  within  fourteen  days  after,  until  of  late  tlie  Defendant  having 
piir-[129]  I'hased  the  rever.siun  (wliereof  the  plaintiiT  liad  lui  notice)  demanded  the  rent 
on  tlie  ia.st  instaiU  of  the  fotu'teen  days  after  the  nioneth,  seeking  tlierehy  to  avdid  the 
plaintifTs  lease,  although  the  rent  was  tendered  at  the  fourteen  dayes  end  next  after  the 
Feast,  and  was  also  within  a  very  short  time  after  tendered  to  the  Defendant  himself  : 
Therefore  an  Injunction  is  awarded  against  the  said  defendant.  Gardiner  plaintiff, 
Ugnall  defendant.     Anno  21  Eliz.  |l.J7.S-70]. 

M.\irrix  V.  Hamptux. 

The  Bill  is  for  Trover  and  conversion  of  goods  the  defendant  ansuers  not  gnilly, 
and  ordered  to  make  a  better  ansiver. — The  Bill  was,  that  his  testator  hought  and  paid 
for  certain  commodities  which  afterwards  came  to  the  defendants  hands,  and  they 
converted  the  same  to  their  own  use ;  The  defendants  answered  no  otlier  in  efTect. 
but  that  they  nor  either  of  them  are  guilty  of  the  matter  laid  to  their  charge  :  Ordered 
that  defendant  shall  make  a  better  answer.  Martin  PlaintifT,  Hampton  &•  Rogers 
Defendants.     21  Eliz.  [1578-70]. 

SiDALL    V.    DaRLASTON.  • 

He  at  whose  suit  the  Subpoena  is,  doth  not  apjiear,  jilainliff  ordered  to  ]xiij  costs. — 
The  Defendants  made  oath,  that  they  were  served  with  a  Subpoena  to  appear  in  tliis 
Court  by  the  Plaintiff.  But  upon  tlie  Subpoena  it  doth  not  appear  at  whose  suit  ; 
Therefore  tlie  said  Sidall  shall  pay  to  tlie  Defendant  good  costs.  Sidall  PlaintifT,  Dar- 
laston  and  Tailor  Defendants.     21  Eliz.  [1578-79]. 


Griffith  v.  Joanes.  t 

Jurisdiction  of  \Yales  alloiocd. — John  ap  Rice  ap  Morgan  made  oath,  as  well  that 
all  the  said  parties  are  inhabiting  and  dwelling  within  the  jurisdiction  of  Her  Majesties 
Commissioners  in  the  Marches  of  Wales,  as  also  that  the  matter  therein  conteined 
is  for  no  title  of  land,  but  for  an  Obligation  of  £30.  Therefore  dismissed,  and  the 
party  left  to  take  his  remedy  before  the  said  Commissioners  and  councel  of  Wales. 
Griffith  plaintiff,  Owen  [130]  Joanes  &  Gibbe  defendants,  Anno  21  Eliz.  [1578-79]. 

Calcot  v.  Yarbury. 
This  suit  dismissed  out  of  the  Court  of  Requests,  tliereforc  motion  is  made  to  be 
dismissed  hence,  and  ordered  to  put  the  same  in  by  ansicer  upon  oath. — The  defendant 
by  his  Councel  made  request  to  be  dismissed  from  the  Plaintiffs  Bill,  for  that  it  con- 
tained the  same  matter  lieretofore  dismissed  out  of  the  Court  of  Requests  where  the 
Plaintiff  exhibited  the  like  Bill.  Ordered  by  this  Court,  that  the  Defendant  shall 
put  in  the  same  by  the  way  of  answer  upon  oath,  and  demand  Judgement  thereupon, 
whether  this  Court  would  anv  further  plea  thereupon,  Calcot  plaintiff,  Yarbury  de- 
fendant.   Anno  21  Eliz.  [1578-79]. 

NOKES  V.  Shereshawe. 

Injunction  to  stay  proceedings  for  non-payment  of  the  Queens  fine. — Forasmuch 
as  this  Court  was  informed,  that  the  defendant  hath  commenced  suit  in  her  Majesties 
Bench  against  the  plaintif  upon  an  action  of  debt,  supposing  liimself  to  be  damnified 
to  the  value  of  £100  whereby  her  Highness  is  hindred  of  her  fine,  which  should  have 
been  paid  upon  the  Original,  &•  ought  to  have  been  pursued  out  of  this  Court  :  There- 
fore an  Injunction  is  awarded  against  the  defendant,  Nokes  &  uxor  plaintifs,  Shere- 
shawe  defend.     Anno  21  Eliz.  [1578-79].' 


Consim. — Hopton  plaintif,  Chase  defendant." 
Morgan  &  uxor  plaintifs. 
Woller  &  uxor  defendants. 
Skeiton  plaintif.  With  defendant 
Fisher  plaintif,  Bowes  defendant. 


Anno  21  Eliz.  [1578-79], 


Blagrave  v.  Wotton. 
Consim. — A  like  Injunction  granted  for  not  pajing  the  Queens  fine  where  the  action 
was  trespass  to  the  damage  of  1000  Marks.    And  for  breach  of  the  said  Injunction 
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the  defendant  was  committed  to  the  prison  of  tlie  Fleet.  And  now  upon  motion  he 
is  ready  to  pay  the  fine,  upon  payment  whereof  he  is  discharged  of  his  imprisonment. 
Blagrave  plaintif,  Wotton  defendant.     Anno  21  Eliz.  [1.578-7'J]. 

[131]  Brown  r.  Beniox. 
For  want  of  a  Bill  costs  is  gotten  and  discharged,  for  that  by  the  defendants  means 
lie  was  stayed  to  proceed  by  authority  of  the  Councel  of  Wales. — The  defendant  got  costs 
for  want  of  a  Bill,  and  after  the  plaintif  shewed  forth  a  commandment  from  the  Councel 
nf  the  Marches  of  Wales  at  the  defendants  suite,  procured  after  the  serving  of  the  Sub- 
pojna,  to  shew  cause  why  he  should  not  stay  his  proceeding  in  this  Court,  whereupon 
he  staid  the  putting  in  of  his  Bill.  Therefore  discharged  of  the  costs.  Brown  Plaintif, 
Benion  Defendant,  Anno  21  Eliz.  [1578-79]. 

P.WVLINGE   r.    HOMFREY. 

Jurisdiction  of  Oxford  allowed. — Forasmuch  as  the  Commissary  of  the  Univer- 
sity of  Oxford  hath  certified  under  the  seal  of  the  said  University,  that  the  said  Gilbard, 
one  of  the  defendants,  is  a  Master  of  Arts  and  Batchellor  of  Divinity  within  the  said 
University  :  And  that  by  the  confirmation  of  our  Sovereign  Lady  the  Queens  Majesty, 
and  by  the  grant  and  confirmation  of  her  Highness  Xoble  Governours,  none  of  the  said 
University,  which  the  said  Commissary  shall  certifie  to  be  a  necessary  member  of  the 
.same,  shall  be  compelled  to  answer  to  any  suit  or  action  whatsoever  out  of  the  same 
University,  except  it  be  for  fellony.  mayhem,  or  free-hold,  as  by  the  same  Certificate 
more  at  large  appeareth.  And  for  that  also  it  seemeth  unto  this  Court,  that  the  matter 
where\\-ith  the  said  Nicholas  Gilbard  is  charged,  is  for  a  supposed  going  about  to  get 
a  coppy  of  a  Court  Eoll  out  of  the  hands  of  the  said  Margaret  Pawlinge,  another  of 
the  said  defendants  :  It  is  ordered  that  the  said  Gilbard  be  dismissed,  and  the  Plain- 
tifs  referred  to  take  their  remedy  before  the  Chancellor  of  Oxford,  Vice-Chancellor 
or  Commissary  of  the  same  University.  Pawlinge  Plaintif,  Homfrey  Sacrse  Theolog. 
Professor,  Gilbard  and  Pawling  [132]  widow  defendants.     Anno  21  Eliz.  [1578-79]. 

H-\NT0X  i:  Wextworth. 

Procedendo  to  the  Major  of  London,  and  nothing  done,  the  L&rd  Chancellor  writ 
his  letters  to  give  judgement,  or  sliew  cause. — The  plaintiff  procured  a  Procedendo  ad 
judicium  to  the  Lord  Major  of  the  City  of  London,  to  proceed  to  Judgement  upon  a 
verdict  given  in  the  Sheriff's  Court  in  London,  and  an  alias  and  plures  thereupon. 
And  yet  the  plaintiff'  can  get  no  Judgement  thereupon,  nor  the  Writs  returned  :  where- 
fore the  Lord  Chancellor  vouchsafed  to  ^vrite  his  letters  to  the  Lord  Major,  either  to 
give  judgement  or  to  certifie  whv  he  doth  not.  Hanton  Plaintiff.  Wentworth  defend- 
ant.    Anno  21  Eliz.  [1578-79]. 

Fox   V.    WiLCOCKS. 

Subpoena  returnable  the  last  day  of  the  term,  answered  three  days  before  the  term, 
Attachment  gotten  &  discharged. — The  defendant  was  served  with  a  Subpoena, 
returnable  the  very  last  day  of  the  Term,  then  appearing  took  a  copy  of  the  Bill,  and 
put  in  his  answer  "three  days  before  the  next  Term,  and  yet  the  plaintiff  procured  an 
Attachment  against  the  defendant,  for  that  his  answer  was  not  put  in  in  time  :  ^Ordered 
to  be  discharged.     Fox  plaintiff,  Wilcocks  defendant.     Anno  21  Eliz.  [1578-79]. 

Parsons  v.  Ilford. 
A  Subpcena  served,  but  no  Writ  labell  or  note  left  yet  upon  oath,  costs  is  awarded 
for  want  of  a  Bill.— The  Defendant  made  oath,  that  he  was  served  with  a  Subpwna 
by  Thomas  Rock  in  the  name  of  the  Plaintiff,  and  at  his  suite  as  he  affirmed  but  would 
neither  deliver  the  Writ  or  note  of  appearance,  but  told  him  his  day  to  appear,  was 
the  first  dav  of  the  Term,  and  upon  his  appearance  no  Bill  is  in  Coiu-t  :  Therefore 
costs  is  granted  against  the  plaintiff.  Parsons  plaintiff,  Ilford  Defendant.  Anno  21, 
22  Eliz.  [1579].     [S.  C.  Cary,  75.] 

B.WXOW   V.    GORG.\XE. 

Oath  made  he  saw  a  Subpoena  served.— Joha  Musgrave  maketh  oath,  that  he  saw 
A  Subpoena  served  on  the  defendant  ad  audiendum  judicium,  about  a  fortnight  pist. 
Baynow  plaintiff,  Gorgane  Defendant.     Anno  21,  22  Eliz.  [1579]. 
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BiLLiN(;  V.  Patk. 

Attachment  for  breach  of  an  order. — An  iittacliineiit  is  awarded  against  the  De- 
fendant [133]  for  proceeding  in  the  Court  of  the  Mannor  of  Bersted,  contrary  to  the  order 
of  thistlourt.    Billing  plaintiff.  Pate  and  others  Defendants.    Anno  iM  iV  i'l  Kliz.  [1579]. 

Francklin  v.  Watkins. 
Consim. — Francklin  Plaintifl',  Watkins  Defendant.  An  Attachment  granted  against 
the  Defendant  for  breach  of  an  order  of  this  Court.     .\nno  '21  tV  'Ji  Eliz.  1 1571)]. 

Consim. — Stodard  plaintiiT.  Ilollaiid  defendant.      )    .  .,.,  r-i;,  1 1  ,-,70  sm 

,,  ',  •    ^-.v    II-      1         11c      1      .  I    Anno  12  TjIiz.    lorJ-oUI. 

Couper  plaintitt,  \\  (icxiward  deiendant.J  '•  ■" 

Uiiii'i'iTii  V.  Jenking. 

A  bill  of  periury. — A  Subpoena  was  awarded  out  of  thi.s  Court  to  answer  a  Bilt 
of  perjury  committed  by  the  defendant  (Joze,  in  swearing  for  the  impoteney  of  the 
other  Defendant,  whereas  he  was  not  above  fifty  years  old.  and  able  to  travell.  (Jriffith 
Plaintiff,  ap.  Jenking  &  Goze  Defendant.     Anno  •_'],  L'".'  Eliz.  [157'.tJ.     [S.  C.  Cary,  75.] 

Faiubanck  v.  Metiiam. 
Costs  against  the  Clerk  for  mistaking  the  Subpoena. — The  defendant  was  dismissed 
for  want  of  a  Bill,  and  forty  shillings  given  him  ;  whereupon  he  bespake  the  Subpoena 
for  costs,  and  Robert  Bailes  Clerk  made  the  Subpoena  ad  compareml.  which  being  served, 
the  other  appeared  and  got  costs,  both  which  costs  were  discharged,  and  (H'dered  that 
the  plaintiff  may  have  a  SubpaMia  against  the  said  ('lerk  Robert  Bailes  for  the  costs. 
Fairbanck  Plaintiff,  Domina  Metham  defendant.  Anno  21  &  22  Eliz.  [157'.)].  [S.  C. 
Cary,  74,  77;  post,  Ch.  Ca.  Cli.  1. •'.'.».] 

Skgrave  v.  Norton. 

The  defendant  examined  upon  Interrogatories  touching  abuse  of  llie  plaintiff  in 
serving  Process. — An  Attachment  was  awarded  against  tlie  defendant,  upon  oath 
he  abused  the  Plaintiff  in  serving  a  Subpcena  upon  him,  the  defendant  appearing 
gratis  to  answer  what  could  l)e  objected  against  him  touching  the  contempt  ;  where- 
upon [134]  it  was  ordered  by  the  (^ourt,  that  the  defendant  should  he  examined  upon 
Interrogatories  before  his  departure,  Segrave  plaintif,  Norton  defendant.  Anno  21,  22 
Eliz.  [1579]. 

More  v.  More. 

To  be  relieved  or  discharged  for  Legacies  jiaid  to  the  defendant. — The  Bill  was,  for 
that  the  plaintif  being  Executor  to  the  defendants  father,  paid  the  defendants  Legacies, 
for  which  the  plaintif  desired  the  defendant  might  give  liim  a  release  or  other  dis- 
charge, depending  which  suite  the  defendant  sued  the  plaintif  for  the  same  Legacies 
in  the  Spiritual  Court ;  Therefore  an  Injunction.  More  plaintif,  More  defendant. 
Anno  21,  22  Eliz.  [1579]. 

Sharpe  v.  More. 

A  state  against  a  Bailif  of  a  Liberty  for  not  returning  a  Process,  and  dismissed. — 
The  Bill  was,  for  that  the  defendant  i)eing  Bailiff  of  the  liberty  of  Wenlock  denied 
to  allow  an  esseigne  unto  the  plaintif,  and  to  return  a  Writ  of  Error  and  other  processe, 
yet  dismissed.     Sharpe  plaintif,  More  defendant.     Anno  21,  22  Eliz.  [1579]. 

Keene  v.  Meeke. 
Tlie  heir  sued  to  make  a  lease  jrromised  l»j  his  ancestors,  for  ichirh  lie  took  fine. — The 
Hill  shews,  the  plaintif  paid  to  the  defendants  Brother,  whose  heir  he  is,  a  summe  of 
money  ;  for  a  fine  of  a  Lease  to  be  made  unto  him  of  certain  lands.  The  brother  died 
before  the  Lease  made,  and  the  land  descended  to  the  defendant:  And  the  plaintif 
exhibited  his  Bill  against  the  defendant,  either  to  have  the  Lease  made  unto  him,  or 
to  have  his  money  repaid,  which  he  paid  for  a  fine,  which  the  Court  refused,  but  ordered 
the  defendant  should  directly  answer  and  stay  proceedings  at  Law  untill  licence  of 
this  Court  be  had  :  But  afterwards  ordered,  for  that  the  defendant  came  to  the  lands 
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by  tlie  remainder,  and  not  by  descent,  and  the  promise  made  fifteen  years  before, 
therefore  dismissed.  Keene  alias  Mogg  plaintif,  Meere  de-[135]-f6ndant.  Anno  21, 
22  Eliz.  [157'JJ. 

Trussel  v.  Willoughby. 

A  Commission  to  fake  the  defendants  ansver  in  the  countrey,  he  delates  his  answer. 
Attachment  out  against  him,  yet  before  the  return  he  puts  in  his  answer,  and  is  dis- 
charged.— The  defendant  had  a  Commission  to  take  his  answer  in  the  Coimtrey,  but 
answered  not  perfectly,  but  said  he  could  not  answer  without  sight  of  Evidences  in 
Com.  Nottingham,  farre  distant  from  Dorsetshire  where  he  was  :  Thereupon  an 
Attachment  and  Proclamation  issued  :  And  because  the  defendant  before  the  return 
of  the  Attachment  put  in  a  perfect  answer,  and  was  sworn  thereto  in  the  Countrey 
before  Master  Walrond  one  of  the  Masters  of  this  Court ;  Therefore  the  said  Processe 
of  contempt  were  discharged,  paying  the  ordinary  charges  of  the  same,  and  2sh.  Gd. 
to  the  Warden  of  the  Fleet.  Trusse!  i*i:  al.  plaintifs,  Willoughbv  Miles  defendant. 
Anno  21  &  22  Eliz.  [1579], 

M.\RBUT  V.  Kempster. 

A  Bill  for  £i)  dismissed. — Marbut  plaintif,  Kempster  defendant.  The  Bill  being 
but  for  six  pounds  in  money,  and  no  title  of  land  ;  Therefore  it  is  dismissed.     Anno 

21  &•  22  EHz.  [1579].     [S.  C.  Cary,  8.3.] 

WOTTON  V.  LrSCOMBE. 

Affidavit  made  of  the  defendants  impotency.  A  Commission  is  granted.- — The 
Major  of  Totnes  certified  into  this  Court  under  his  common  seal,  that  the  defendant 
made  oath  before  him  that  he  was  impotent  and  not  able  to  travel  :  Therefore  a  Com- 
mission.    Wotton  Plaintif,  Luscombe  defendant.     Anno  21  ct  22  Eliz.  [1579]. 

Preston  v.  Smith. 
Costs  for  want  of  a  Bill. — Upon  the  Certificate  of  tlie  Major  of  Exeter,  of  an  oath 
taken  before  him  for  the  serving  a  Subpoena,  and  no  Bill  found  in  Court,  therefore 
an  Attachment  is  awarded,  Preston  plaintif,  and  Smith  &  al.  defendants.     Anno  21, 

22  Eliz.  [1579].     [S.  C.  Cary,  84.] 

Cook  v.  Barker. 

Consim. — The  defendant  made  oath  he  received  a  Billet  of  paper  of  John  Barker 
his  brother,  who  likewise  deposeth  the  same  was  delivered  unto  bim  [136]  by  the 
plaintift',  and  no  Bill  in  Court :  Therefore  costs  is  awarded  to  the  defendant.  Cook 
Plaintiff,  Barker  Defendant.     Anno  21,  22  Eliz.  [1579].     [S.  C.  Cary,  83.] 

Morgan  v.  Bithel. 
Jurisdiction  of  Wales  allowed.— George  Elliot  made  oath,  that  all  the  parties  are 
inhabitant  within   the  Jurisdiction    of   her  Majesties  Commission  of  the  Marches  of 
Wales,  and  that  the  matter  of  the  Bill  is  for  no  title  of  land  :  Therefore  it  is  dismissed. 
Morgan  plaintiff,  Bithel  defendant.     Anno  21,  22  Eliz.  [1579].     [S.  C.  Cary,  84.] 

Philips  v.  Powell. 

Cow.sm.— Philips  and  others  Plaintiffs,  and  Powell  Defendant.  Upon  oath  made 
that  the  Defendants  are  inhabiting  within  the  Jurisdiction  of  the  Marches  of  Wales, 
and  that  the  Bill  was  not  for  title  of  lands,  a  dismission  is  ordered.  Anno  21  &  22 
Eliz.  [1579].     [S.  C.  Cary,  84.] 

Cook  v.  Orwell. 

The  Bill  is  for  that  money  paid  upon  a  Bond,  rf-  the  Bond  is  refused  to  he  delivered.— 
The  matter  of  the  Bill  against  the  said  Orrell  and  Barker  is  no  other,  but  that  the 
Plaintiff  by  the  perswasion  and  under-dealing  of  the  said  Thomas  Orrell  and  Edward 
Barker,  is  kept  from  an  Obligation  of  £100  which  he  made  to  the  said  John  Barker 
for  payment  of  £50,  which  £50  is  paid,  and  the  said  John  Barker  putteth  the  said  Bond 
of  £100  in  suite:  Therefore  dismissed  against  Orreh  and  Barker  Defendants,  but 
after  it  was  retained.  Cook  Plaintiff",  Orwell  and  Barker  Defendants.  Anno  21  &  22 
Eliz.  [1579]. 
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Wii.Kiss  r.  Gregory.' 

C'oppi/liold  lands  tcltich  are  ancifnt  demeasne  lands  pleadable  here,  yel  upon  rieir 
of  custoviary  book  dismissed. — The  Bill  prayeth  releif  of  coppyliold  lands,  parcels  of 
the  Mannor  of  Woodstock,  for  wliich  he  had  licence  of  the  Steward  of  the  Munnor  to 
fine  in  this  Court.  The  defendant  did  demiirre  because  the  lands  are  ancient  demeasnc, 
tV-c.  But  ordered  to  answer,  vet  after  the  view  of  the  written  customes,  dismissed. 
Wilkins  PlaintilT.  (irc-[137]-Kory  Defendant.     21,  22  Eliz.  [1579]. 

[Mews'  Dig.  tit.  CopyhoU),  b.  courts.     S.  C.  Cary,  So.] 

Knighton  v.  Allen. 

Suit  for  apportionment  of  rent  is  dismissed. — The  matter  was  for  an  apportionment 
of  rent  of  ten  shillings  per  annum.  And  the  smalness  of  tlie  matter  is  dismissed. 
Knighton  Plaintifi,  Allen  and  Thorogood  defendants,  Anno  21,  ■.'2  KHz.  [luT'.lj.  |S.  (". 
Cary,  80.] 

Mayhoi:  v.  LosTwiTH.vL  (Vic.vr  of.) 

Prohibition  granted  upon  siirmi,'!e  made  to  the  late  Lord  Keepier,  irliich  surmise 
was  after  proved  bi/  wilnes-fes,  and  therefore  ordered  no  consultation  be  granted. — The 
Plaintiff  obtained  several  Prohibitions  upon  several  suggestions  exhibited  to  the  late 
Lord  Keeper,  which  suggestions  were  suflficiently  proved  by  examination  of  witnesses 
in  this  Court ;  Therefore  it  is  ordered  that  no  consultation  be  granted  without  the 
Lord  Chancellor  be  first  made  acquainted  therewith,  and  the  Plaintiffs  Councel  heard. 
But  afterwards  the  Prohibition  being  granted  for  that  the  lands  are  holden  of  her 
Majesty,  as  of  her  Duchy  of  Cornwall,  a  day  is  given  to  shew  cause  why  a  consultation 
shall  not  be  granted,  ^lavhoe  alias  Ilelrae  iV  al.  Plaintiffs,  Battyn  Vicar  of  Lostwithall 
Defendants.     Anno  21,  22  Eliz.  [157',)]. 

Livers  r.  Brend.  | 

A  witness  refused  to  be  examined  concerning  a  lease,  the  reversion  being  in  ]iiinself, 
and  discharged  of  Attachment. — One  Benn  being  produced  to  be  examined  as  a  witness 
refused  to  be  examined,  whereupon  an  Attaclunent  was  granted  against  him.  and  he 
appeared  and  shewed  that  the  Articles  concern  a  lease  of  land  whereof  the  said  Benn 
hath  the  reversion,  and  therefore  discharged  of  the  Attachment.  Livers  wid.  & 
Oylands  Plaintiffs,  Brend  cV:  Brandon  Defendants.     Anno  21  i!c  22  Eliz.  [157'J]. 

Goodwin  v.  Goodwin. 

Apparance  by  Audita  Querela. — The  Plaintiff  appeared  in  Court  according  to  a 
Recognisance  by  him  and  other  surities  knowledge  upon  the  suing  out  of  an  Audita. 
Querela  against  the  defendant,  and  retained  Master  Prowle  to  be  his  Atturney  for 
speedy  prosecution  thereof  according  to  the  ordinary  course  of  tlie  Court  in  that  behalf. 
Goodwin  PlaintitT,  (;ood-[138]-win  defendant.     Anno  21.  22  Eliz.  [1579].  g 

11 
Oke  v.  Pridieux.  I  ti 

The  defendant  disclaiming,  examined  as  a  witnesse. — A  Commission  went  forth         ti 
to  examine  witnesses,  and  the  defendant  produced  four  witnesses  which  were  named 
defendants,  but  had  disclaimed.     And  yet  the  Commissioners  refused  to  examin  them, 
and    a    new  Commission  was   awarded    to  examine  the  said  persons.     Oke  plaintif, 
Pridieux  defendant.  Anno  21,  22  Eliz.  [1579]. 


I 


Parr  v.  Tipladie. 

Priority  of  suit   in  Chancery  staies  a  suit  in  the  Spiritual  Court. — The  plaintifs 
exhibited  their  Bill  into  this  Court  to  be  discharged  of  payment  of  Legacies  in  regard 
the  defendant  had  sued  in  the  Spiritual  Court  for  the  same  Legacies  ;  Therefore  day     :     ti 
is  given  to  the  defendant  to  shew  cause  why  the  suit  in  the  Spiritual  Court  should  not  1, 

be  staied.   Parr  &  uxor  plaintifs,  Tinladie  &  uxor  defendants.   21  &  22  Eliz.  [1579].    [S.  C. 
Gary,  73.] 
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Butler  v.  Jennings. 
Defendant  of  non  safe  memori/.—AhxandeT  Wood  maketh  oath,  tliat  the  defendant 
hath  not  at  this  present,  nor  almost  these  two  years  past  hath  had  liis  perfect  senses, 
by  reason  whereof  he  is  not  able  to  answer  the  Bill.     Butler  plaintif,  Jennings  defendant 
Anno  21,  22  Eliz.  [1579]. 

Alth.\m  v.  Smith. 

The  defendant  senselesse  and  dumb,  no  Attachment,  yet  after  recovery  must  answer. — 
Tlie  defendant  being  both  senselesse  and  dumb,  ordered  that  no  Attachment  shall  go 
out  against  him.  But  after  upon  information  that  he  is  come  to  his  senses,  a  Com- 
mission is  awarded  to  some  discreet  Commissioners  to  take  his  answer.  Altham 
plaintif.  Smith  defendant.     Anno  21,  22  Eliz.  [1579].     [S.  C.  Cary,  93.] 

Owen  v.  Wid. 

Suit  after  judgment  at  Ijiio  and  outlawry,   thereupon   dismissed. — The    plaintif 
after  Judgement  at  the  Common  Law  and  Outlawry  thereupon,  seeketh  relief  in  this 
(!ourt,  but  dismissed,  and  yet  after  retained,  Owen  plaintif,  James  Wid  defendant 
Anno  21  &  22  Eliz.  [1579]. 

[139]  Metham  v.  Fairbank. 

Costs  for  want  of  a  Bill.^—Uhe  defendant  made  oath  he  was  served  with  a  Subpoena 
to  appear  in  this  Court,  but  hath  casually  lost  it.  And  now  upon  his  appearance  no 
Bill  in  Court,  therefore  costs.  Domina  Metham  plaintif,  Fairbank  defendant.  Anno 
21,  22  Eliz.  [1579].     [S.  C.  Cary,  74  &  77  ;  ante,  Ch.  Ca.  Ch.  133.] 

ESTCOURT  plaintif.  "I     .  .^^     -,-,  -pi-      ri--m 

T.^-.-^n  ]  i-     J     »  I  Anno  21,  22  E  iz.  |1.d/9]. 
Ianner  defendant,  j  '■  J 

Jurisdiction  of  Wales  allowed,  and  under  £10  value. — For  that  it  appears  by  the 
Bill,  that  the  matter  is  for  money  under  ten  pounds  value,  and  also  the  defendant 
made  oath  that  both  parties  dwell  within  the  Marches  of  Wales,  therefore  dismissed 
to  take  their  remedy  there.     [S.  C.  Cary,  74.] 

PiLGRiME  V.  Read. 

A  Subpoena  delivered  to  the  defendants  wife,  and  at  his  house  a  good  service. — John 
Sperhawke  made  oath  for  delivery  of  a  Subpoena  to  the  wife  of  the  defendant  at  his 
house,  who  had  not  appeared,  therefore  an  Attachment  is  granted.  Pilgrime  plaintif. 
Read  defendant.     Anno  21,  22  Eliz.  [1579].     [vS.  C.  Cary,  78.] 

[Mews'  Dig.  tit.  Husband  and  Wife,  xi.  action  by  and  against,  2.  Procedure. 
Pleadings  and  Practice,  c.  Other  Points  of  Practice.] 

Dolman  v.  Vavasor. 

Rent  charge  out  of  several  mens  lands,  the  granter  of  the  land  chargeth  one  mans 
lands  only.  He  sitefh  the  other  that"  is  chargeable,  and  the  grantee  for  contribution. — 
The  plaintif  seeketh  for  relief  touching  several  rent-charges  of  the  said  Ralph,  Roliert 
and  Thomas,  whereunto  certain  lands  as  well  of  the  plaintifs  as  of  the  said  Edwards 
the  other  defendants  are  chargable  ;  for  that  the  said  three  defendants  charged  the 
lands  of  the  plaintif  only  therewith.  And  ordered,  because  the  plaintif  is  troubled 
for  the  rent  of  the  said  Thomas,  by  distresse,  and  he  is  beyond  the  seas,  and  will  not 
answer,  that  an  Injunction  be  awarded  against  him,  Dolman  plaintif,  Edward  Vavasor, 
Ralph  Vavasor,  Robert  Vavasor  and  Thomas  Vavasor  defendants.  Anno  22  Eliz. 
[1579-80].     [S.  C.  Cary,  92.] 

PiCKTON  Plaintiff,  )    . oi  -pi;,  ri.^TQ  -(\^ 

T  f    .     TA  f     J     i.     ■  Anno  21  Jiliz.    10(h-/ y  . 

Lidcote&Al.  Defendants.  J  ' 

Reversion  of  a  coppyhold  sold  ichich  cannot  be  enjoyed,  therefore  the  defendant  is 
ordered  to  sheiv  cause  ivhy  he  should  not  repay  the  money  received. — The  defendant  had 
of  the  plaintif  certaine  [140]  money  for  the  reversion  of  the  coppyhold  which  cannot 
be  enjoyed  according  to  the  said  agreement  :  Therefore  ordered  that  a  Subpa?na  be 
awarded  against  the  Defendant,  to  shew  cause  wherefore  he  should  not  repay  to  the 
Plaintiil;  his  money  by  him  received  in  consideration  of  the  said  grant.     [S.  C.  Cary.  93.] 
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Episcopus  Sarum  v.  Hindk. 

The  plaintiff  shall  examine  no  witnesses  before  the  defendant  have  answered. — 
Tlie  Defendants  were  never  served  with  processe,  and  yet  the  PlaintitT  served  divers 
witnesses  with  Processe  to  examine  them.  But  ordered  that  no  witnesses  shall  be 
examined  until  the  defendant  be  called  in  by  Processe,  and  have  answered  according 
to  the  ordinarv  course  of  the  Court.  Episcopus  Sarum,  PlaiiitilT,  Ilitulc  iV  llinde 
Defendants.     Anno  li  Eliz.  [157'.)-80]. 

Butler  v.  Wid. 

Attachment  against  him  that  makes  a  rescue  vpon  Commission  of  rebellion. — Divers 
Commissioners  in  a  Commission  of  Rebellion  have  returned  upim  the  same,  that  one 
Ellis  made  a  rescue  upon  the  execution  thereof  ;  Therefore  an  Attachment  is  awarded 
against  the  said  Ellis,  Butler  &  al.  Plaintiff's,  Isaack  Wid  defendant,  Anno  2"J  Eliz. 
|157'J-80]. 

Grevill  v.  Bowker. 

The  suite  is  for  a  promise  supposed  by  the  Plaintifl  to  be  made  to  liim  by  the  de- 
fendant, to  yeeld  up  and  surrender  a  Lease  of  a  pasture  and  certain  tithes  upon  the 
payment  of  100  Marks  by  the  plaintiff  to  the  defendant,  and  dismissed  upon  hearing, 
as  more  meet  to  be  decided  at  the  Common  Law  then  in  this  Court.  CJrevill  plaintiff, 
Bowker  defendant.     Anno  22  Eliz.  [1579-80]. 

Sutton  v.  Eringto. 

L'onsim. — Sutton  Plaintitl',  Eringto  Defendant,  a  suit  upon  a  promise,  and  twelve 
pence  accepted  in  [141]  consideration,  referred  to  the  Common  Law,  Anno  22  Eliz. 
[1579-80]. 

HOBBE.S — plaintiff'.         )    .  .^.,  rpr      ri--(i   uni 

,,  r.  ri  1  i-      1      Anno  22  Eliz.    1 0(9-80. 

HoBBEs  &  Churuhh.l  defend.  |  "^  ^ 

The  plaintiff  is  excommunicate  after  anstcer,  and  cannot  proceed  untill  absolution. — 
The  plaintiff"  after  the  defendants  answer  put  in,  was  excommimicate,  notwitlistanding 
the  plaintiff'  replyed  and  served  the  defendent  to  rejoyne,  who  by  way  of  rejoynder 
pleaded  the  excommunication,  and  shewed  a  Certificate  thereof  ;  And  yet  tlie  plaintiff' 
proceeded  and  took  out  a  Commission  to  examine  witnesses.  And  ordered  that  all 
proceedings  by  replication  and  Commission  since  the  Excommunication,  is  void,  and 
shall  be  suppressed,  and  no  further  proceedings  untill  the  plaintiff'  bring  and  shew 
forth  in  tliis  Court  letters  of  Absolution. 

Price  v.  Fench. 

Siibpcena  to  examine  ■iritnesses  before  the  Tovn-Clerk  of  London  for  matters  depending 
at  Common  Law  didiked  by  the  Court. — The  plaintiff'  procured  an  Attachment  against 
the  defendants,  for  that  they  refused  to  be  examined  before  the  Town-Clerk  of  London, 
being  served  with  a  Subpoena  for  that  purpose.  The  matter  in  question  whereupon 
they  should  be  examined  depending  not  in  London,  but  in  her  Majesties  Bench,  which 
kind  of  examination  the  Court  holdeth  to  be  disorderly,  and  therefore  discharged  the 
.\ttachment.  Price  plaintiff'.  Fench,  Holland  and  Parkhouse  Defendants.  Anno  22 
Eliz.  [1579-80].     [S.  C.  Gary,  95]. 

Vaughan  v.  William. 

.1  party  served  v:itli  Processe  in  the  name  of  one  tinknoirn,  for  vexation  ordered. — 
The  defendant  knoweth  no  such  Thomas  as  is  named  for  the  plaintiff,  nor  the  town 
where  he  is  named  to  be  dwelling,  and  the  same  defendant  and  his  two  brethren  were  like- 
wise served  at  the  suit  of  one  Thomas  Vaughan,  whereas  [142]  none  of  them  knew  any 
such  man,  but  suppose  the  Processe  was  procured  against  them  for  vexation  by  Matthew 
ap  Pilchard  and  Charles  ap  Richard,  who  are  now  in  town  ;  Therefore  ordered  that 
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the  Warden  of  the  Fleet  shall  warne  the  parties  to  be  in  Court  to  morrow  morning 
to  answer  the  premisses,  and  then  further  order  shall  be  taken.  Thomas  Vauehan 
Plaintifr,  William  Defendant.     Anno  22  Eliz.  [1579-80]. 

Jones  v.  Wynne. 
Consim.—ATp  Richard  served  a  .Subpoena  in  the  Plaintiffs  name,  where  there  is  ncr 
such  party  ;  therefore  an  Attachment  against  ap  Richard.     Jones  plaintiff.  Wynne 
defendant.     Anno  22  Eliz.  [1579-80]. 

Lewyn  v.  Fandesey. 

Jurisdiction  of  the  ■  Exchequer  over-ruled. — The  Bill  was  to  be  releived  upon  the 
e.xtremity  of  a  Bond  of  £1 00  for  not  payment  of  £25  at  the  very  instant.  The  defendant 
demurred  because  he  is  servant  to  the  Lord  Treasurer,  and  ought  to  be  priviledged 
in  the  Exchequer  ;  which  cause  of  demurrer  this  Court  alloweth,  not  for  that  the 
defendant  can  have  no  such  priviledge  unlesse  the  plaintiff  might  have  remedy  in  the 
said  Court  of  Exchequer.  Lewyn  Plaintiff,  Fandesey  Defendant.  Anno  22  Eliz. 
[1579-80]. 

All  Souls'  Colledge  v.  Leighton. 

Suit  for  interest  of  Common  and  profits  apfyrender  dismissed. — The  plaintiffs  Bill 
is  for  certain  wayes,  interests  of  common  and  profits  apprender,  and  also  for  taking 
of  Hawkes,  cutting  of  Woods,  and  taking  of  distresses.  The  interest  of  common  and 
profits  of  apprender  upon  hearing  thereof  were  dismissed.  The  ways  referred  to  in- 
different Commissioners.  And  a  day  given  to  shew  cause  wherefore  the  matter  of 
distresses,  taking  of  Hawkes,  and  cutting  of  Woods  should  not  be  dismissed.  The 
Warden  of  All  Souls  Colledge  in  Oxford  plaintiff',  Leighton.  Mawde  and  others  defend- 
ants.   Anno  22  EUz.  [1579-80]. 

[143]  Beecher  v.  Haselwood. 
Executor  charged  with  goods  received  by  the  Testator. — The  defendants  demurred 
for  that  they  are  executors,  and  therefore  not  chargeable  in  Law  to  accompt  for  goods 
received  by  the  Testator  :  But  ordered  to  answer.     Beecher  and  others  plaintiffs. 
Haselwood  defendant.     Anno  22  Eliz.  [1579-80]. 

Vavaser  v.  Fowbery. 
Jurisdiction  of  North  ^Vales  alloiced. — Because  the  Bill  was  for  certain  frivolous 
matters  grown  within  the  Jurisdiction  of  her  Majesties  Commission  of  the  North  jiarts. 
where  both  parties  dwell,  and  where  also  the  same  matters  are  depending  :  Therefore 
ordered  to  be  dismissed,  if  good  cause  be  not  shewed  to  the  contrary.  Vavaser  plaintiff". 
Fowbery  defendant.     Anno  23,  24  Ehz.  [1581]. 

Lewis  v.  Needham. 
The  Bill  being  to  be  relieved  for  amerciaments  is  dismissed. —  The  suit  was.  for  that 
the  Defendant  Needham  being  Steward  and  Farmer  to  her  Majesty  of  the  hundred  of 
Bradford  in  the  C'ounty  of  Salop ;  he  that  said  Needham  doth  set  unreasonable  fines 
and  amerciament  for  not  appearance,  whereas  it  was  never  used  to  be  above  six  pence, 
and  dismissed  as  unmeet  for  this  Court,  and  the  plaintiff'  left  to  seek  his  remedy  in  the 
Exchequer.     Lewis  Plaintiff',  Needham  &  al.  defendants.     Anno  23  &  24  Eliz.  [1581]. 

Harris  r.  Smith. 
Jurisdiction  of  Wales  disallo teed. —The  Bill  was,  to  be  relieved  upon  a  bond  of 
£(50,  the  defendant  demurred,  for  that  all  the  Defendants  dwell  within  the  .lurisdictmn 
of  the  Marches  of  Wales  Albeit  the  Councel  in  the  Marches  cannot  award  an  Injunction 
for  stay  of  the  defend,  proceedings  in  the  Common  Pleas  ;  Therefore  ordered,  if  the 
Defendant  will  agree  to  stay  proceeding  at  Law,  it  shall  be  dismissed,  otherwise  it  is 
to  be  retained,  and  the  defendant  must  answer.  Harris  and  others  plaintiffs.  Smith 
defendant.     Anno  23,  24  Eliz.  [1581]. 
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ARCiinouLD  r.  Burreli.. 
Jurisdiction  of  Chancery  is  maintained. — Whereas  the  said  defeiidaiit  coiiiiiig  up 
ujMin  [144]  Attachment  of  priviledge  at  tlie  suit  of  the  plaintiff,  being  one  of  tlie  Clerks 
of  Master  Dr.  Carew  one  of  the  Masters  of  this  Court :  And  being  this  day  according 
to  a  former  order  in  that  behalf  made,  brought  into  this  Court  by  the  Warden  of  the 
Fleet.s  man  (to  put  in  such  bail  as  by  the  ancient  priviledge  of  the  Court  is  required) 
aileadfed  bv  Master  Serjent  Anderson  and  Master  Brougliton  being  of  this  Councel, 
that  where  in  her  Majesties  Bench  and  other  Courts  at  Common  Law,  the  l^ayl  or 
main-pernours  by  bringing  in  the  body  of  the  party  condemned,  are  excused  ;  the 
now  ])laintif]'  doth  not  only  require  foiir  special  main-j)crnours  of  the  defendant,  where 
two  onely  miglit  Suffice,  but  would  also  have  them  bound  by  recognisance,  simply 
to  pay  summes  of  money  as  he  shall  recover  in  this  suit,  without  this  disjunctive  clause, 
viz.  or  to  bring  in  the  body  of  the  Defendant  ;  and  therefore  desired  the  jilaintiff  might 
accept  of  two  main-pernours  onely  to  be  bound,  either  to  pay  such  summes  of  money 
as  shall  be  recovered  in  this  suit  against  the  defendant,  or  else  to  yield  the  defendants 
body  to  prison.  Neverthelesse  for  as  much  as  they  were  shewed  forth  divers  and  sundry 
ancient  Presidents  of  Bailes  taken  in  like  case  as  aforesaid,  as  well  of  old  time,  as  of  late 
time,  whereby  it  generally  apjieared  that  four  special  sureties  for  main-pernours,  and 
the  party  also  are  bound  to  satisfie  to  the  plaintiff  l)oth  damages  and  costs  to  be  ad- 
judged, and  to  appear  from  day  to  day,  donee  <t  quoiisque.  &c.  with  which  Presidents 
the  Civil  Law  (as  divers  of  the  Masters  of  tlie  Court  afifirmed)  doth  in  that  point  con- 
curre,  viz.  that  the  Bail  and  [145]  main-pernours  are  to  pay  the  money  received  and  not 
to  be  excused  thereof  by  the  yielding  of  the  body  condemned.  It  is  therefore  ordered 
that  according  to  the  ancient  customes  and  form,  (for  the  infringing  whereof  no 
sufficient  matter  could  be  shewed  by  the  defendants  councel)  the  .said  defendant  shall 
be  forthwith  bound  himself  in  £400  and  four  sufficient  main-pernours  in  £100  apeece 
bv  Recognisance  to  the  plaintiff,  to  satisfie  unto  him  both  such  damages  and  costs  also 
as  shall  be  adjudged  unto  him  in  this  suit  or  action  ;  and  to  have  the  body  of  the 
defendant  in  Court ;  and  that  he  sliall  appear  from  day  to  day,  donee  d~  quovsqne,  &c. 
as  by  the  said  Bail  or  Recognisance  taken  in  open  Court  this  present  dav  it  may  appear. 
John  Archbould  jjlaintiff,  William  Burrell  Defendant.     Anno  23  &  24'Eliz.  [1581]. 

Hither  v.  Tempest. 

A  Fine  with  a  render  for  years  reserving  a  rent  was  charged  on  more  lands  then 
was  intended,  therefore  an  Injunction  to  stay  execution. — A  Fine  was  knowledged 
by  the  plaintiffs  father  and  one  Leonard  Atherton  deceased,  to  Eobert  Atherton  and 
William  Griniston  mth  a  render  back  to  the  said  Leonard  Atherton  for  twenty  one 
yeares,  rendering  nine  pounds  rent,  which  Fine  was  levied  to  make  good  a  lease  for 
yeares  of  five  closes,  containing  about  eighty  acres;  but  in  the  same  Fine  were  more 
number  of  acres  conteined  :  And  the  defendant  having  procured  letters  of  Administra- 
tion of  the  said  Leonard  Atherton's  goods,  preceiving  the  plaintiffs  father  had  more 
lands  neer  adjoyning  to  the  said  five  closes,  which  by  the  generality  of  the  words  of 
the  said  Fine,  did  passe  in  law  by  the  said  Fine,  being  with  a  rent  and  render,  and  so  not 
averable  to  any  other  uses,  brought  a  scire  facias  upon  the  said  Fine  to  ex-[146]-ecute 
the  same  against  the  plaintif  :  And  an  Injunction  is  granted  to  stay  the  said  scirf 
facias  :  Either  Plaintif,  Tempest  Defendant,     Anno  23,  24  Eliz.  [1581]. 

BiRKET   V.    BeRESEY. 

iMnds  Assured  for  joyntvre  or  marriage  never  effected,  was  decreed  against  the 
woman. — Certain  lands  were  assured  to  the  Defendant  Katherine,  for  a  joynture  ujion 
a  marriage  intended  with  one  Paslow,  which  marriage  was  never  effected.  But  the 
said  Katherine  after  married  the  other  defendant,  and  never  claimed  the  said  lands 
till  of  late,  that  the  same  being  come  into  the  hands  of  divers  Purchasers  now  plaintifs, 
and  tlie  Feoffement  made  was  intended  conditionally,  (though  by  fraud  made  absolute) 
to  be  void  if  the  marriage  take  not  effect,  upon  repayment  of  £100  which  was  repaid. 
Therefore  decreed  for  the  plaintifs,  if  no  cause  be  shewed  to  the  contrary  by  a  day. 
Birket  and  others  Plaintifs,  Beresey  and  Katherine  his  wife  Defendants.  Anno  23, 
24  Eliz.  [1581]. 
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Barty  «'.  Shaw. 
Suit  for  paslurinr)  or  common  dismissed.— The  matter  of  tlie  Bill  wa.s  for  pasturing 
or  common  claimed  in  the  Fenne  of  Gosberton,  and  because  the  matter  is  more  meet 
to   be  decided   bv  the   Common   Law ;  Therefore  dismissed.     Barty   Plaintif.   Shaw 
Defendant.     Aniio  23,  24  Eliz.  [1581]. 

Garlick  v.  Garlick. 

A  lease  for  life  to  one  remainder  to  another,  he  surmised  it  is  intended  to  destroy 
his  remainder,  ordered  to  bring  the  leases  into  the  Court. — The  plaintifs  Father  being 
husband  to  the  defendant,  devised  by  his  will  certain  leases  to  the  defendant  for  her 
life,  the  remainder  after  her  death  to  the  plaintif.  And  upon  surmise  the  defendant 
seeks  to  put  away  the  said  leases,  and  to  surrender  the  same,  and  take  new.  It  is  ordered 
she  shall  bring  the  leases  into  the  Court,  to  remain  in  safe  custody  for  preservation 
both  of  the  plaintifs  and  defendants  interests.  GarHck  plaintif,  Garlick  widow 
defendant.    Anno  23,  24  Eliz.  [15811. 

[147]  Cheesebroke  r.  Hasi.ewood. 
Assignee  of  a  lease  cannot  bring  a  hill  of  revivor. — The  matter  in  variance  could 
not  be  judicially  heard  in  the  Court  upon  the  Bill  of  revivour  exhibited  by  the  plaintif 
for  the  reviving  of  a  former  Bill  exhibited  by  one  Eeinolds  deceased,  of  the  plaintif 
bring  assignee  of  the  lease  in  question  could  not  revive  the  same.  Cheesebroke  Plaintif, 
lla.selwood  and  al.  Defendants.     Anno  23,  24  Eliz.  [1581]. 

Rose   v.    Reixoi,d.s. 

The  husband  dead  leareth  his  icife  a  lease,  yet  she  sueth  for  a  doirery  at  Common 
Law,  decreed  against  her. — The  suit  was  to  stay  a  Writ  of  dower  brought  by  the  defend- 
ant against  the  plaintif,  and  the  cause  was,  the  plaintifs  grandfather  was  bound  to 
leave  the  now  defendant,  then  his  wife,  either  £40  joynture,  or  a  lease  of  Nayland 
Park,  which  he  then  had  for  many  years  enduring.  The  Grandfather  assured  the 
lease  of  Nayland  Park  accordingly,  by  reason  whereof  the  Feoffees  of  this  land  had  a 
Decree  in  this  Court  against  the  said  wife.  Therefore  a  Subpoena  to  the  defendant 
to  shew  cause  why  a  like  Decree  shall  not  now  be  made  for  the  plaintiff.  Rose  plaintif, 
Reinolds  and  Rose  his  wife  defendants.     Anno  23,  24  Eliz.  [1581]. 

[Mews'  Dig.  tit.  Election,  4.  election  by  widow;  see  Dillon  r.  Parker,  1833, 
1  CI.  &  P.  303,  7  Bligh  X.  S.  325  ;  and  below,  1  Swanst.  359,  especially  notes 
p.  398  et  seq.;  Douglas  r.  Douglas,  1871,  L.  R.  12  Eq.  617.] 

Pasmore  v.  Ford. 
Tlie  defendant  charged  for  tearing  a  Bond.  In  the  replicatio  he  saith  it  is  an  In- 
denture  :  the  defendant  demurres,  for  that  contradiction,  but  ordered  to  rejoyne. — The 
Bill  charged  the  Defendant  \v-ith  tearing  an  Obligation  or  Bill  obligatory.  The  Defen- 
dant, for  that  it  was  in  truth  a  Bill  of  Indenture  of  Covenants,  denied  the  tearing  of 
any  Obhgation,  by  his  answer.  The  plaintiff  by  way  of  Replication  shewed  it  was 
an  Indenture  of  Covenants.  The  Defendant  demurred";  for  that  the  Plaintiff  departed 
from  his  Bill,  which  this  Court  accounted  no  departure :  Therefore  ordered  the  de- 
fendant shall  forsake  his  demurrer,  and  rejoyne,  and  joyne  in  Commission,  or  lose 
the  benefit  thereof,  and  the  plaintiff  to  have  a  Commission  alone.  Pasmore  Plaintif, 
Ford  de-[148]-fendant.     Anno  23  &  24  Eliz.  [1581]. 

HiTCHAM     V.     ThVNNE. 

Jurisdiction  of  Wales  not  allou:ed.— Motion  was  made  that  the  cause  might  be 
dismissed  into  the  Marches  of  Wales,  for  that  all  the  parties  dwell  there,  and  onely 
touching  a  lease.  But  for  that  the  matter  is  here  proceeded  into  issue,  and  witnesses 
examined,  and  the  matter  ready  for  hearing ;  Therefore  it  is  retained.  Hitcham 
plaintiff,  Thynne  defendant.     Anno  23  &  24  Eliz.  [1581]. 
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Haveks  r.  Randoli.. 

An  attorney  for  the  plaintiff  examined  for  the  defendant. — One  Colborne  an  Attorney 
at  Common  Law  for  the  plaintiff,  is  ordprod  to  bo  exaiiiinwl,  for  tlic  liffendant,  being 
served  with  Subpcena.  refusing  to  be  examined  touching  the  pulHiig  i>i\'.  oi'  breaking 
off  a  seale  from  an  Indenture,  not  any  thing  concerning  his  clyents  title.  Havers 
Plaintiff,  Randoli  Defendant.     Anno  'j:i'  iV  24  Eliz.  [15M1]. 

Page  r.  Spenser. 

A  lease  paroll  sued  for,  is  dismissed. — The  matter  in  qne.<tion  being  for  a  lease 
paroll,  pretended  to  be  made  to  the  plaintiff"  for  divers  years  yet  to  come  of  divers  lands 
in  the  Bill  mentioned,  is  dismissed.  Page  Plaintiff",  Spenser  and  al.  Defendants.  Anno 
23,  24  Eliz.  [1581]. 

PlRSERlE   r.    ThROGMORTON. 

Non-age  and  forreiyn  birth  pleaded. — The  matter  is  touching  a  lease  made  by  the 
defendant  himself  which  he  would  avoid  by  his  non-age,  and  being  borne  beyond  Seas, 
hard  to  be  proved,  and  ordered,  because  the  defendant  seeks  to  avoid  his  own  deed, 
that  one  Katlierine  Throgmorton  (who  is  like  to  know  of  the  birth  of  the  Defendant) 
shall  be  examined,  though  after  publication  ad  informandam.  conscientiam  Judiris 
Purserie  plaintiff,  Throgmorton  defendant.     Anno  23,  24  Eliz.  [1581]. 

Maskall  v.   Haris. 

A  Pursevant  to  bring  in  witnesses  that  tvUl  not  be  found.— V\)on  information  that 
one  Hampton  and  Lane,  two  nece.s.sary  witnesses,  do  absent  them-[149]-selves  so  as  they 
cannot  be  found  to  l)e  served  with  Process  ;  Therefore  a  pursevant  is  granted  to  bring 
them  in.     Maskall  plaintiff',  Haris  and  al.  defendants.     Anno  23,  24  Eliz.  [1581]. 

Bracebridge  r.  Bracebridge. 

Injunction  granted  to  settle  possession  recovered  at  the  Common  law.  —  The 
Plaintiff"  recovered  dower  at  the  Common  Law,  and  had  judgement  and  execution. 
Rut  the  defendant  being  rich  and  wilful,  would  not  let  her  have  any  benefit  thereby  ; 
whereupon  she  set  forth  her  title  by  Bill  in  Chancery,  and  prayed  the  aid  of  this  Court 
to  have  her  possession  established  by  Injunctifm  :  And  upon  a  Letter  written  by  my 
Lord  Dyer  Chief  justice  of  the  Common-Pleas  and  ju.stice  Meade,  before  whom  the 
tryall  was  had,  craving  the  Lord  Chancellors  aid  for  the  plaintiff  :  He  granted  an 
Injunction  for  her  possession.  Bracebridge  widow  plaintiff",  Thomas  Bracebridge  Defen. 
Anno  23,  24  Eliz.  [1851]. 

Nelson  r.  Neuson. 

The  Jurisdiction  of  North  alloired. — The  matter  of  the  Bill  is  concerning  the  buy- 
ing of  the  title  of  certain  lands  in  Cumberland,  being  within  the  Jurisdiction  of  tlie 
Commission  of  the  North,  where  all  the  parties  dwell,  and  where  the  Defendants  title 
was  decreed  again,st  the  Plaintiffs  title.  And  for  that  the  matter  of  buying  of  titles 
is  not  meet  for  this  Court ;  And  if  it  were ;  yet  being  decreed,  tliis  Court  thinks  not 
meet  to  retain  the  same :  Therefore  dismissed.  Nelson  plaintiff,  Nelson  and  Nelson 
Defendants.     Anno  23,  24  Eliz.  [1581]. 

HrssEi- )'.  Tankerd. 

Matter  of  Common  dismissed. ^The  matter  of  tlie  Bill  being  for  interest  of  Common, 
Wiusuponhearingafter  witnesses  examined  on  both  parts, and  bothparts being  sufficiently 
able,  referred  to  triall  at  Law.  Hussey  plaintiff.  Tankerd  and  others  defendants.  Anno 
23,  24  EHz.  [1581]. 

Walker  v.  Lathes. 
Jurisdiction  of  the  North  alloired. — -Upon  hearing  the  matter,  being  for  tenant 
[150]  right  demanded  by  the  Plaintif  for  which  he  paid  unto  Lathes  one  of  the 
defendants  £20,  it  is  dismissed  to  the  order  of  her  Maj&sties  Commissioners  for  the 
North.  But  Lathes  ordered  to  pay  back  the  £20,  Walker  plaintiff".  Lathes  and  others 
Defendants,  Anno  23,  24  Eliz.  [1581]. 
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HuLTON  V.  Lacy. 

A  cause  formerly  dismissed,  because  under  value,  and  is  retained,  in  regard  it  is 
proceeded  to  issue. — Whereas  by  order  of  the  Eleventli  of  November  last,  it  was  ordered 
the  cause  should  be  dismissed,  because  the  lands  in  the  Bill  are  under  40s.  per  annum  : 
But  now  upon  information  that  the  suit  is  proceeded  into  Bill,  answer,  replication, 
rejoynder,  and  examination  of  witnesses,  before  any  exceptions  taken  ;  Therefore 
retained  to  be  heard  here  :  But  after  a  new  motion  dismissed.  Hulton  Plaintif,  Lacy 
and  other.s  defendants.     Anno  24  Eliz.  [1581-82]. 

Kent  v.  Hadock. 

Jurisdiction  of  Chester  not  allou-ed. — The  Defendants  moved  by  Master  Warberton 
to  have  the  cause  dismissed  into  the  County  Palatine  of  Chester,  where  the  Defendants 
dwell,  and  the  matter  riseth  :  But  because  the  plaintif  is  one  of  the  Yeomen  of  the 
Guard,  and  to  be  necessary  here  attending:  therefore  retained.  Kent  and  uxor  plaintifs, 
Hadock  and  Young  defendants.     Anno  24  Eliz.  [1581-82]. 

Brereton  v.  Done. 

Consim. — Upon  motion  made  to  have  the  cause  dismissed  into  the  County  Palatine 
of  Chester  where  the  parties  dwell ;  Because  it  appears  to  this  Court,  that  in  this  suit 
having  formerly  continued  against  the  same  defendants,  they  ofl'ered  to  bring  into 
this  Court  certain  Bonds  concerning  the  matter  now  demanded,  and  to  set  down  upon 
their  oaths  the  surplusage  of  goods  remaining  in  their  hands  ;  therefore  it  is  here 
retained.  Brereton  &  uxor  plaintifs.  Done  &  uxor  defendants.  Anno  24  Eliz. 
[1581-82]. 

[151]  Litchfield  (Bailiffs  of)  v.  Otely. 

A  Suhpcena  against  one  that  icill  not  take  upon  him  the  office  of  a  Sheriff  of  a  City, 
being  chosen  thereto. — Upon  certificate  made  by  the  Plaintiffs  under  their  common 
senile,  that  the  defendant  being  chosen  Sheriff  of  the  County  of  the  said  City  refuseth 
both  the  oath  that  belongs  thereunto,  and  also  the  execution  of  the  same  Office  :  A 
special  Subpoena  was  awarded  against  the  Defendant,  commanding  him  either  to  take 
upon  him  the  said  office,  or  else  to  appear  immediately,  and  shew  cause  to  the  contrary. 
The  defendant  being  served  with  the  Subpoena,  appeared  before  the  Master  of  the  Polls, 
but  shewed  no  such  cause  as  he  liked  of.  And  yet  did  not  only  contrary  to  the  ccm- 
mandement  of  the  Master  of  the  Rolls  given  unto  him,  not  to  depart  the  town  without 
licence  or  giving  better  satisfaction  to  the  Court ;  but  also  hath  hitherto  refused  to 
take  upon  him  the  said  office  :  Therefore  an  Attachment  against  the  Defendant  to 
answer  his  said  contempt.  The  BaiUffs  of  Litchfield  Plaintiffs,  Eichard  Otely  Defendant. 
Anno  24  Eliz.  [1581-82]. 

Quick  v.  St.  Cleere. 
The  plaintiff  being  a  coppyholder,  and  not  able  to  satisfie  a  recovery  in  a  urit  of 
dower,  hath  an  Injunction. — The  Plaintif  being  a  coppyholder,  liad  the  rent  due  upon 
the  coppyhold  extended  upon  a  Statute  knowledged  by  his  word,  how  after  sold  the 
freehold  to  one  Dowrish,  against  whom  the  defendant  after  the  death  of  her  husband 
being  first  Lord  brought  a  Writ  of  Dower.  And  the  said  Dowrish  pleaded,  Ne  unques 
seisie  and  dower,  whereas  he  might  have  pleaded  in  Barre  a  Fine  levied  bythe  husband, 
and  five  years  past  after  his  death  before  the  Defendants  claimed,  and  so  have  barrtd 
the  Defendant,  and  so  the  Defendant  recovered  in  the  said  Writ  of  Dower,  and  had 
the  Plaintifs  said  coppyhold  lands  assigned  for  her  Dower,  whereby  [152]  tbe  plaintift 
is  enforced  by  the  Law,  because  they  cannot  falsefie  the  record  to  be  as  well  subject  to 
the  distresses  of  the  tenant  in  Dower  for  this  rent,  as  of  him  that  hath  the  same  extended. 
Therefore,  and  because  the  Plaintiff  cannot  plead  recovery  of  Dower  to  avoid  the  said 
extent  upon  the  Statute,  for  that  the  same  Writ  of  Dower  might  have  been  barred  by 
pleading  the  Fine,  whereof  the  Conusee  of  the  Statute  may  take  advantage  :  Therefore 
if  cause  be  not  shewed,  (by  such  a  day)  to  the  contrary,  tenant  in  Dower  proceeding 
by  distress  and  the  avowry,  is  staled  by  Injunction.  Quick  Plaintif!',  St.  Cleere  widow 
defendant.     Anno  24  Eliz.  [1581-82]. 
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Recte  r.  Hauward. 

Contribution  of  rent.~~The  Manner  of  Monden  in  Siift'olk  is  chargeable  with  a  rent 
of  tliiiteen  pounds  jx-r  annum,  to  Pepes  one  of  the  Defendants,  Harward  in  tlie  name 
of  I'epc.s,  upon  the  I'laintifi's  lands  (sometimes  parcel  of  the  said  Mannor)  takes  a  distress, 
and  avowes  for  the  arrearages  of  the  said  rent,  and  in  the  name,  and  by  the  command- 
ment of  Pepes,  whereas  the  greatest  part  of  the  Mannor  is  in  the  other  Defendants  hands  ; 
Pepes  by  liis  answer  denies  the  distresses  or  avowry  to  be  taken  or  made  by  his  com- 
mandment, whereby  it  seems  the  other  defendants  do  collude  to  transferr  the  whole 
charge  of  the  rent  upon  the  Plaintiffs  lands  ;  therefore  if  no  sufficient  cause  be  sliewed 
to  the  contrary  (by  such  a  day),  ordered  that  the  jiroceedings  by  distress  and  avowry 
be  staved  by  Injunction.  Reeve  plaintiff',  Harward  and  others  Defendants.  Anno  24 
Eliz.  [1581-82]. 

Smith   v.   Ferry. 

An  Excommun.  copiend.  a  Supersedeas  is  granted,  because  it  is  contrary  to  the 
form  of  the  Statute. — The  plaintiffs  were  taken  by  a  Writ  of  Excommitnica.  capiend. 
out  of  this  Court,  and  [153]  >»  prison  in  the  North :  And  because  the  same  is  contrary 
to  the  form  of  proceedings  of  the  Statute  of  the  5  Eliz.  e.  23.  Therefore  a  Supersedeas 
is  granted  to  discharge  the  said  Excommunicato  capiend.  and  for  the  enlarging  of  the 
IMaintiff's.  Smith  and  uxor  ejus  Plaintiffs,  Ferrv  and  Ferry  Defendants.  Anno  24 
Eliz.  [1581-82]. 

Banister  v.  Joanes. 

C'onsim. — -The  Plaintiff'  being  taken  by  an  Excommunicato  capiend.  a  Supersedeas 
is  awarded,  because  the  Writ  is  made  contrarj'  to  the  Statute  out  of  term,  and  without 
return.     Bannister  and  others  Plaintiffs,  Joanes  defendant.     Anno  24  Eliz.  [1581-82]. 

Barras  v.  Bast. 

The  plaintiff  unknown,  costs  awarded  against  him  that  served  the  Subpoena.— The 
defendants  got  40s.  costs  for  want  of  a  Bill,  and  made  oath  tliey  knew  not  any  such 
man  as  the  plaintiff  is,  and  that  the  Subpoena  was  served  on  them  by  one  Michael 
Barrow  ;  Therefore  ordered  upon  the  motion  of  Cordell  the  defendants  Att\irney, 
that  a  Subpoena  be  awarded  against  the  said  Michael  Barrow  either  to  pay  the  cost.s, 
or  to  direct  the  defendants  to  the  knowledge  of  the  pretended  Plaintiff.  Barras  plaintiff, 
Bast  and  others  defendants.     Anno  24  EHz.  [1581-82]. 

Bourn  v.  Pigot. 

Attachment  unduly  gotten,  discharged. — The  plaintiff  arrested  the  defendant  in  tlie 
Kings  Bench,  and  then  served  her  with  a  Subpoena  out  of  this  Court  to  be  examined 
before  the  Town-Clerk  of  London,  to  discover  matter  against  her  self  in  the  same  cause ; 
and  because  she  was  not  examined  got  an  Attachment  against  her,  and  got  her  arrested, 
whereupon  she  appeared  and  was  discharged  of  the  contempt  by  tlie  Court.  Bourn 
plaintiff,  Pigot  defendant.     Anno  24  Eliz.  [1581-82]. 

Baines  v.  Wrenne. 

A  Suhpaena  to  hear  judgement  served  to  the  defendants  brother. — A  Subpoena  ad 
audiend.  Judicium  was  delivered  to  the  defendants  brother,  and  the  next  day  a  ticket 
delivered  to  the  defendant  himself  [154]  of  the  day  of  his  appearance,  and  the  Court 
held  it  good  service.     Baines  plaintif,  Wrenne  defendant.     Anno  24  Eliz.  [1581-82]. 

HOLLINGWORTH   V.    HaRDING. 

Commission  of  rebellion  discharged,  because  the  former  Process  vas  not  entered  in 
the  Register,  and  the  Clerk  ordered  to  pay  costs. — The  defendant  was  apprehended  upon 
Commission  of  Rebellion,  where  neither  Attachment  nor  Proclamation  of  RebeUion 
is  entered  in  the  Register  ;  therefore  discharged  of  the  Commission  of  Rebellion  and 
contempt,  and  Thomas  Flower  one  of  the  Clerks  of  this  Court  that  made  the  Com- 
mission of  Rebellion  to  pay  to  the  defendant  such  costs  for  his  vexation,  as  Doctor 
Lewis  one  of  the  Masters  of  this  Court  shall  assesse.  HoUingworth  Plaintif,  Harding 
Defendant.     Anno  24  Eliz.  [1581-82]. 
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AVENANT    r.    KiTCHIN. 

Husband  bound  that  his  wife  shall  dispose  of  £500  at  her  death. — The  Bill  is  as  well 
for  certain  Legacies  given  them  by  the  late  wife  of  the  said  Kitchin,  and  also  to  have 
the  said  Huet  ordered  not  to  release  a  Recognisance  of  2000  marks,  wherein  the  said 
Kitchin  is  bound  unto  him  in  trust  before  marriage  with  his  said  wife,  that  she  might 
by  her  Will  dispose  of  £500  goods  besides  her  Jewels,  Kitchin  demurred  upon  the  Bill, 
and  sued  the  said  Huet  in  the  Court  of  Requests  to  release  the  said  Recogni.sance.  and 
ordered  if  cause  be  not  shewed  by  such  a  day,  then  a  Subpoena  to  Kitchin  to  make  a 
better  answer,  and  to  Huet  not  to  release  the  Recognisance.  Avenant  &  al.  Plaintifs, 
Kitchin  &  Huet  Defendants.     Anno  24  Eliz.  [1581-82]. 

Giles  v.  Belson. 

Two  defendants  the  one  disclaims  Subpoena  to  hear  judgment  served,  hit  on  one  the 
decree  binds  both.— The  Defendant  desired  to  be  discharged  of  a  Decree  made  against 
him,  and  one  Shepham  the  last  term,  because  he  was  not  served  with  Process  the  last 
term  to  hear  judgement.  But  because  Belson  by  his  answer  disclaimed  ;  Therefore 
the  Decree  against  him  without  process  [155]  served  is  just.  Giles  Plaintiti',  Belson 
Defendant.     Anno  24  Eliz.  [1581-82]. 

BUNING    V.    KlPPIXG. 

The  plaintiff  loseth  his  suit  for  coppyhold  in  the  Lords  Court,  and  is  dismissed. — 
The  Bill  was  concerning  certain  coppyhold  lands,  for  which  the  Plaintiff  heretofore 
sued  in  the  Lords  Court  before  ]\L  Golding  Steward  there,  where  the  same  upon  hear- 
ing went  against  the  plaintif.  Therefore  if  good  cause  be  not  shewed  to  the  contrary 
by  this  day  sevennight.  then  the  cause  shall  be  dismissed.  Buning  Plaintiff'.  Kipping 
Defendant.     Anno  24  Eliz.  [1581-82]. 

NoRTuwouLD  (Churchwardens  of)  v.  Scot. 

Parishioners  sue  their  Parson  at  every  years  end  to  give  a  rie  loaf  and  a  red  Herring.— 
The  suit  was  on  the  behalf  of  the  Parishioners,  as  well  rich  as  poor,  for  and  concerning 
the  yearly  Almes  or  distribution  supposed  to  be  due  by  the  Parson  of  the  said  Parish, 
of  a  Rie  loaf  and  a  red  herring  to  every  Parishioner  on  Saint  Andrews  eve.  But  that 
it  appears  by  a  Record  in  the  Exchequer,  setting  down  the  value  of  the  said  Parsonage, 
that  there  is  13sh.  4d.  yearly  to  be  distributed  in  victuals  at  the  same  time  to  the  poor 
of  that  Parish,  but  not  to  the  Gentlemen  and  men  of  ability.  And  for  that  the  De- 
fendant offereth  to  give  yearly  26sh.  8d.  in  liew  of  the  said  13sh.  4d.  to  the  poor  of  the 
said  Parish  who  stand  in  need  thereof.  Therefore  day  is  given  to  the  plaintiffs  to  shew 
cause  why  they  should  not  accept  thereof,  or  be  dismissed.  And  after  assent  40sh.  a  year 
was  decreed  yearly  to  the  poor.  Elmer  and  Smith  Church-Wardens  of  Xnrthwould 
in  the  County  of  Norfolk  Plaintiffs,  Scot  Parson  of  the  same  Town  Defendant.  Anno 
24  Eliz.  [1581-82]. 

Lacy  v.  Anderson. 
Coppyhold  lands  devised  in  line  of  doicer.  though  no  barre  in  Ian: — The  suit  is  to 
stay  a  suit  at  Law  in  a  Writ  of  Dower  made  by  the  Defendant,  for  that  the  defendants 
wife  had  certain  coppyhold  lands  de-[156]  vised  unto  her  in  liew  of  her  thirds  at  Law, 
which  she  accepted  of  and  enjoyed  twenty  years,  and  yet  seeketh  now  to  recover  dower  of 
the  Freehold  lands.  The  defendants  demurre  because  coppyhold  lands  can  be  no  bar 
of  dower.  But  the  Court  thinks  it  no  conscience  she  should  have  both  ;  Therefore 
ordered  to  answer.  Lacy  &  uxor  Plaintiffs,  Anderson  &  uxor  Defendants.  Anno  24 
Eliz.  [1581-82]. 

[Mews'  Dig.  tit.  Election.  4.  election  by  widow.    See  note  to  Rose  r. 
Reinolds,  ante,  Ch.  Ca.  Ch.  147.] 

Prawnce  v.  Hodilow, 

Jurisdiction  of  Cambridge  not  allowed. — The  Defendant  demurred  because  he  was 

an  University-man  of  Cambridge,  and  therefore  priviledged  ;  yet  the  plaintiff  haveing 

his  necessary  witnesses  dwelling  farr  distant  from  the  University,  and  no  compul.*ary 

Process  lying  there  to  force  them  to  be  examined,  nor  any  Commission  to  be  awarded 
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from  thence ;  and  also  because  the  plaintifts  witnesses  are  singulares  teslef,  and  some 
of  them  are  kinsfolk,  whicli  are  not  any  witnesses  by  the  Civil  Law  ;  Therefore  ordered 
that  the  defendant  shall  answer.  Prawnce,  phiintif,  Hodilow  defendant.  Annr* 
24  Eliz.  [1581-82].  This  cause  was  after  ordered,  that  after  answer  and  witnesse.* 
examined,  the  matter  was  dismissed,  and  the  plaintif  left  to  take  his  remedy  before 
the  Chancellour  or  Commissary  of  the  University  of  Cambridge. 

SwiGO  /'.  Hanhiuv. 

The  jilainliffs  wilnesses  being  beyond  sea^.  an  Injunrliun  to  slay  proceedings.- — The 
plaintif  supposeth  by  his  Bill,  that  the  defendant  knowing  that  his  most  principal  wit- 
nass  being  beyond  the  Seas,  liath  brought  an  action  upon  the  case  against  him,  and 
will  give  in  evidence  a  note  under  the  plaintifs  hand,  whereas  his  witness  can  prove 
it  was  made  upon  the  defendants  promise  to  take  no  more  then  was  due  ;  therefore 
an  Injunction.     Swigo  plaintif,  Hanbury  defendant.     .\nno  24  Eliz.  [1581-82]. 

[157]  I'l.K.UULL    V.    GODDARD. 

Suites  for  tithes  dismissed. — The  Bill  was  as  well  for  not  tithing  as  for  evidence 
concerning  the  same  tithes  ;  and  for  that  the  matter  of  tithes  hath  been  in  the  spiritual 
Court,  and  by  prohibition  brought  to  the  Common  Law,  where  it  is  most  proper  to  be 
determined  ;  Therefore  the  matter  of  not  tithing  is  dismissed.  Pleadall  plaintif, 
Goddard  defendant.     Anno  24  Eliz.  [1581-82]. 

Ar.NGER  r.  Bi:rre. 
^Yitnes.^es  examined  in  this  Court,  no  Bill  here  depending  dismissed  and  svppressed. — 
The  Plaintif  caused  certain  witnesses  to  be  examined  in  this  Court,  whereas  there  is  no 
suit  depending  here  but  at  the  Common  Law  ;  ordered  to  be  suppressed,  and  never 
to  be  given  in  evidence  against  the  defendant  or  any  claiming  by  or  under  him. 
Aunger  plaintif,  Betts  Defendant.     Anno  24  Eliz.  [1581-82]. 

Wise  v.  Wii.i.i.s. 
Jurisdiction  of  Oxford  allowed. — The  Defendants  were  dismissed  by  the  priviledge 
of  the  University  of  O.xford,  and  the  Plaintif  left  to  take  his  remedy  there.     Wise  plain- 
tif, Frances  Willis  President  of  St.  John's  Colledge  in  Oxford,  and  Pvobert  Kiblewhite 
Fellow  of  the  same  house  defendants.     Anno  24  Eliz.  [1581-82]. 

MlLLl.NGTON    V.    CrOXTON. 

The  Jurisdiction  of  Chester  allou-ed. — The  defendants  were  dismissed,  for  that  the 
Defendants  dwell  in  the  County  Palatine  of  Chester,  and  the  matter  of  the  Bill  is  for 
a  lease  to  be  had  of  lands  lying  in  the  said  County  Palatine  of  Chester.  Millington 
Plaintif,  Croxton  and  others  defendants.     Anno  24  EHz.  [1581-82]. 

Harrison  r.  Lake. 
Upon  a  long  and  frivolous  replication,  ordered  the  defendants  may  go  to  Commission 
without  rejoyning  thereunto. — The  plaintif  put  in  a  Replication  of  two  skinnes  of  parch- 
ment of  frivolous  matter,  and  not  fit  to  be  rejoyned  unto,  of  purpose  to  put  the  De- 
fendant to  unnecessary  charges,  and  therefore  Master  Godfrey  being  of  councel  with 
the  defendants,  desired  his  client  might  not  be  compelled  to  put  in  a  rejoynder,  but 
[158]  that  they  may  go  to  Commission  with  the  same,  and  ordered  accordingly. 
Harrison  PlaintiflP,  Lane  &  uxor  Defendants.     Anno  24  Eliz.  [1581-82]. 

Kennet  r.  Hornor. 
Suit  to  perform  an  avard  vithovt  order  of  this  Court  decreed. — ^The  Defendant 
moved  to  have  the  Plaintiff's  Bill  dismissed,  for  that  he  sought  to  have  an  award  per- 
formed, which  was  not  made  by  Warrant  or  Commission  of  this  Court  :  and  for  that 
also  the  plaintiff  hath  a  bond  to  perform  the  same  award  :  but  for  that  the  defendant 
had  received  the  money  that  was  awarded  by  the  same  award,  and  the  Bond  was  under 
the  value,  therefore  ordered  to  performe  the  award.  Kennet  widow  Plaintif,  Hornor 
Defendant.    Anno  24  Eliz.  [1581-82]. 
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Williams  v.  Moone. 
The  suit  for  a  lease  paroll  of  a  Parsonage. — The  suit  was  concerning  a  lease  paroll. 
by  the  Plaintif  claimed  to  be  made  unto  him  of  a  Parsonage  by  RobertMoone,  Father 
of  the  Plaintif  deceased.  The  parties  proceeded  to  issue,  and  the  Plaintif  desired  to 
have  an  Ejeclione  firmw  staled,  which  is  brought  by  the  Defendant  Ward  upon  a  lease 
made  unto  him  by  the  other  defendant  untill  witness  be  here  examined  ;  and  ordered 
that  councel  on  both  sides  shall  attend  upon  Wednesday  next,  and  then  farther  order 
shall  be  taken  herein.     Williams  Plaintif,  Moone  Defendant.     Anno  24  Eliz.  [1581-82]. 

Perry  v.  Fry. 

Demurrer  returned  upon  a  Dedimus  potestatem  ordered  to  ansirer. — The  Defendant 
Fry  having  a  dedimus  potestatem  to  take  his  answer,  returned  a  demurrer,  which  de- 
murrer being  excepted  to  by  the  Plaintifs  councel,  and  not  sufficiently  maintained 
by  the  Defendants  councel  :  Therefore  the  defendant  was  ordered  to  make  a  better 
answer.     Perry  Plaintif,  Fry,  &c.  Defendants.     Anno  24  Eliz.  [1581-82]. 

Gooding  v.  Yard. 

The  Bill  u-as  irith  an  alias  and  the  Subpoena  icithout. — The  Bill  was  Gooding 
alias  Reignolds,  but  [159]  the  Subpoena  was  ad  sectam  Nicholai  Gooding  only  leaving  out 
alias  Reignolds.  And  hereupon  the  Defendant  got  costs  for  want  of  a  Bill  as  he  sup- 
posed, and  the  Court  ordered  the  costs  and  Attachment  for  not  payment  thereof  should 
be  discharged.  Nicholas  Gooding  alias  Reignolds  Plaintif,  Phillip  Yard  Defendant. 
Anno  24  Eliz.  [1581-82]. 

Foreman   &  uxor   Plaintifs.)    ■       .,.    „.  ,:,,.     n-o^n 
GEFFORD&  uxor  Defendants,  j   ^''-   "*'  -'  ^^''-  [^^^S]. 

Attachment  gotten  upon  a  Subpoena  returnable  a  die  prox  futur.  in  tres  septimanas 
discharged. — A  Svibpoena  was  served  on  the  Defendant  to  appear  a  die  ]/rox.  futur 
in  tres  septimanas.  and  tels  not  when  he  should  appear,  and  therefore  moved  by  Master 
Rotheram  the  Defendants  Atturney  (and  the  rather  because  the  Bill  is  for  £8)  to  be 
discharged  of  the  Attachment,  and  ordered  if  it  be  true,  the  Attachment  to  be  dis- 
charged, and  the  matter  dismissed,  which  after  was  by  a  Master  of  the  Court  certified 
true  ;  Therefore  dismissed,  and  Attachment  discharged. 

Bracebridge  v.  Bracebridge. 

The  plaintiff  recovered  her  dower  at  Com.  Law,  hut  by  the  potency  of  the  defendant 
kept  from-  execution,  and  relieved,  here. — It  was  moved  by  Master  SoUicitor  generall 
on  the  Defendants  behalf,  that  the  issue  joyned  between  the  parties  in  this  Court,  is 
only  whether  the  lands  claimed  by  the  Plaintiff  be  parcell  of  her  dower  recovered 
at  the  Common  Law  or  no,  and  therefore  meetest  to  be  tryed  by  the  Common  Law  ; 
But  Master  Beaumont  being  for  the  Plaintif,  alleaged,  that  albeit  the  Plaintif  hath 
recovered  her  dower  at  Law,  yet  the  defendant  being  of  great  power  in  the  Countrey, 
keeps  her  out  contrary  to  the  same  recovery  :  Therefore  an  Injunction  of  this  Court 
is  a-[160]-^^'arded,  and  the  matter  by  order  to  be  retained.  Bracebridge  plaintif, 
Bracebridge  Defendant.     Anno  24,  25  EUz.  [1582]. 

Hovendon  v.  Canterbury  (Mayor  of). 

Jurisdiction  of  Canterbury  over-ruled. — The  defendants  refused  to  answer,  for 
that  by  the  Charter  of  the  City  of  Canterbury  tliey  ought  not  to  be  impleaded  out 
of  the  said  City,  whereupon  the  answer  being  referred  to  the  Master  of  the  Rolls,  he 
thought  not  fit  the  Defendants  should  be  judges  of  their  own  cause  ;  tlierefore  they 
were  appointed  to  make  direct  answer.  Then  they  shewed  that  they  held  the  lands 
in  Fee  farme  of  her  Majesty,  and  therefore  prayed  her  Majesties  Councel  may  be  called 
to  it.  Ordered,  if  her  Majesties  Councel  shall  not  by  such  a  day  shew  good  cause  to 
the  contrary,  then  the  plaintif  may  reply  and  proceed  notwthstanding  the  defendants 
prayer.  Hovendon  plaintif.  Major  &  Communitas  Ganterbur.  Defendants.  Anno  24 
&  25  Eliz.  [1582]. 
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Gooding  v.  Spurwell. 

Costs  discharged  upon  Certificale  of  the  Major  of  LUford,  of  a  compremise  to  be 
had  affirmed  by  oath. — Tlie  defendant  got  costs  for  want  of  a  Bill,  and  upon  the  Cer- 
tificate of  the  Major  and  Burgesses  of  Lidford  in  Com.  Devon,  under  the  common 
Seal,  that  one  Thomas  Glanvile  Gent,  made  oath  before  them  that  all  matters  after 
the  serving  of  the  Subpoena  were  compreinitted  to  him  and  one  John  Lupger,  and 
that  they  appointed  divers  meetings,  but  no  end  was  made  :  Therefore  costs  discharged, 
and  Process  for  the  s;vme.  Gooding  plaintif,  Spurwell  and  others  defendants.  Anno 
24  \-  25  Eliz.  [1582]. 

T.vitLi.NK  r.  Wentworth. 

Grandfather  and  Father  being  denizens.  Father  <{•  grandfather  dieth.  The  question 
is  whether  the  son  shall  have  the  lands  l — The  cause  was,  tlie  grandfather  and  father 
being  strangers  were  made  Denizons,  the  father  had  issue  a  son  witliin  the  Realme, 
and  then  the  grandfather  purchased  lands,  and  the  Father  died,  and  the  Grandfather 
died, and  whe-[161]-ther  the  son  shovdd  enjoythe  lands,  was  the  question.  Itwas  ordered 
that  a  Case  should  be  made,  and  the  same  should  be  referred  to  some  of  the  Judges. 
Tarlink  Plaintiff,  Dominus  Wentworth  Defendant.     Anno  24  &  25  Eliz.  [1582]. 

G.\RDINER   f.    SkIPKANY. 

Attachment  agairvit  a  witness  discharged  because  no  charges  tendered. —  Alice 
Skipkine  was  served  with  a  Subpoena  ad  lestificand.  but  no  charges  tendered  unto 
her,  as  by  Affidavit  appears,  and  yet  an  attachment  was  taken  against  her  for  not 
appearing.  Therefore  ordered  a  Supersedeas  should  be  granted  to  discharge  the  Attach- 
ment.   William  Gardiner  Plaintifl",  John  Skipkany  Defendant,  Anno  25  Eliz.  [1582-83]. 

Helshide  v.  Wilkinson. 

Husband  and  wife  joynl  purchasers,  the  remainder  to  the  heirs  of  the  husband, 
he  dies  before  the  Queens  silver  was  paid,  and  the  wife  sues  to  be  rehired  against  the 
fine. — Tlie  Plaintiffs  husband  and  she  purchased  lands  joyntly,  and  to  the  heirs  of 
the  husband,  and  both  of  them  levied  a  Fine  to  the  defendant.  But  before  the  Queens 
silver  was  paid,  the  husband  died,  and  the  Plaintiff  made  suit  to  tlie  Lord  Chief  Justice 
of  the  Common  Pleas  to  stay  the  proceedings  of  the  fine,  who  did  so  for  a  time,  but 
after  it  passed  ;  wherefore  the  Plaintif!  to  have  releif,  exliibited  her  Bill  in  this  Court, 
shewing  that  her  husband  had  a  great  advancement  by  her  marriage,  and  left  her 
indebted,  and  nothing  to  maintain  her  self.  The  Defendant  demurred,  because  the 
Plaintif  may  have  remedy  by  Writ  of  Error  to  reverse  the  fine.  But  because  the 
Plaintiff  is  poor,  and  not  able  to  sue  without  the  quiet  possession  ;  Therefore  ordered, 
if  cause  be  not  shewed  to  the  contrary  (on  such  a  day),  a  Subpoena  is  granted  against 
the  defendant  to  answer  ;  and  an  Injunction  to  continue  her  in  possession.  Anna 
Helshide  Plaintif,  Edward  Wilkinson  Defendant.     Anno  25  Eliz.  [1582-83]. 

[162]  Cliiton  v.  B.\ssct. 

Two  cases  in  Ijiw  touching  coppyhold  referred  to  the  Judges. — The  questions  touch- 
ing Coppyholders  are  two  ;  the  one,  whether  the  Court,  whereat  the  presentment 
of  a  forfeiture  in  felling  of  trees  upon  the  premisses  by  the  late  husband  of  the  Defendant 
was  matle,  and  whereat  the  Copy  whereby  the  plaintiff  claimes,  was  granted,  being 
holden  and  kept  ?  The  second,  whether  the  felling  of  trees  by  the  Defendants  late 
husband  upon  the  premisses  without  any  direct  custome,  be  a  forfeiture  or  no  ?  Ordered 
that  two  Cases  shall  be  made,  and  the  opinion  of  the  Judges  shall  be  had  thereon. 
Clifton  .Miles  Plaintif,  Basset  widow  Defendant.     Anno  25  Eliz.  [1582-83]. 

MORLAY  V.    MaNNOR   OF    HORXEBY   (TENANTS    OF). 

Jurisdiction  of  Lancaster  allowed. —  The  Plaintif  hath  brought  up  24  of  the  De- 
fendants by  Subpoena,  to  answer  a  Bill,  surmising  that  certain  writings  and  Evidences 
concerning  the  said  Manner  of  Horneby,  and  other  the  Plaintifs  lands  in  the  County 
Palatine  of  Lanca.ster  are  come  into  their  hands,  whereas  they  never  had  any  such  ; 
and  therefore,  and  because  matters  arising  in  the  said  County  Palatine  are  pleadable 
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within  the  said  Cotmty,  or  witliin  the  Court  of  her  Majesties  Dutc-hy  of  Lancaster  : 
It  is  ordered  that  tlie  Defendants  shall  shew  the  same  by  way  of  demurrer  upon  their 
oaths,  and  demanded  judgement  whether  this  Court  will  hold  plea  thereof  or  not,  and 
thereupon  the  Defendants  may  depart  for  this  time.  And  if  the  Plaintif  shall  not 
by  Wednesday  shew  good  cause,  the  matter  shall  be  dismist,  Dominus  Morlay  &  uxor 
Plaintifs,  John  Mattro  and  others  the  tenants  customary  of  the  Manner  of  Horneby 
in  Com.  Lane.  Defendants.     Anno  25  Eliz.  [1582-83]. 

[163]  Penrudock  v.  Coles. 
Cansim. — Penrudock   Plaintif,   Coles   and   others   Defendants.    The   like   to   this 
in  all  points  as  is  last  before  touching  the  County  Palatine  of  Lancaster.     Anno  25 
Eliz.  [1582-83]. 

PucKLY  V.  Bridges. 

Depositions  in  the  Star-chamher  and  in  London  allowed  in  this  Court. — The  Plaintif 
removed  the  matter  by  special  certiorari.  And  Master  Vernon  moved  for  the  Plaintif, 
that  some  Records  and  depositions  in  the  Star-chamber  and  the  City  of  London  where 
the  matter  hath  been  examined  may  serve  here  for  proofs  of  the  Plaintifs  surmise  ; 
and  the  rather  because  some  of  the  witnesses  there  examined  are  dead,  and  some  others 
are  beyond  the  Seas  :  Therefore  it  is  ordered  it  shall  be  so  as  is  desired.  Puckly  and 
others  Plaintifs,  Bridges  and  others  Defendants.    Anno  25  Eliz.  [1582-83]. 

Strelly  v.  Albany. 

A  Sollicitor  not  to  be  examined. — One  Robson  Sollicitor  for  the  Plaintif  in  this  Case 
was  served  with  a  Subpoena  to  testifie  for  the  Defendant,  and  refused  the  same  ; 
ordered  tliat  he  should  not  be  examined.  Strelly  Miles  Plaintif,  Albany  Defendant. 
Anno  25  Eliz.  [1582-83]. 

Blackwell  v.  Simpsox. 

Upon  the  hearing  of  the  matter  it  appeareth,  that  the  lands  in  question  have  been 
in  the  defendants  and  their  possession,  by  whom  they  claime  by  the  space  of  eighty 
years  :  Therefore  ordered  and  decreed  the  defendants  to  be  dismissed.  Blackwell 
Plaintif,  Simpson  and  others  Defendants.     Anno  25  Eliz.  [1582-83]. 

GiFFORD   V.    TrIPCONNY. 

Joynt  tenants  for  years,  the  one  sueth  the  other  for  the  deed,  and  ordered  to  he  brought 
into  the  Court. — The  Defendant  in  his  answer  confesseth  the  haveing  the  Lease  or 
Deed,  whereby  the  Plaintif  pretendeth  to  have  a  joynt-estate  with  him  ;  therefore 
ordered  a  Subpoena  ducens  tecum  be  awarded  against  the  Defendant  to  bring  the  same 
into  the  Court,  to  be  seen  and  perused  as  this  Court  shall  think  fit.  Gitl'ord  Plaintif. 
Tripconny  Defendant.     Anno  25  Eliz.  [1582-83]. 

[164]  LOVET  V.  Chaiiberlen. 
Commissioners  appointed  to  examine  witnesses,  undertake  to  arbitrate  the  cause 
by  the  consent  of  the  parties,  and  such  end  decreed. — The  Commissioners  appointed  to 
examine  witnes.ses,  certified  under  their  hands,  that  both  parties  Submitted  them- 
selves to  their  end,  and  they  both  by  their  consents  ordered,  &c.  A  Subpoena  is  awarded 
against  the  defendant  to  shew  whv  that  order  or  award  should  not  be  decreed.  Lovet 
riaint.  Chamberlen  defend.     Anno  25  Eliz.  [1582-83]. 

Eliz.  Cutis,  wid.  Plaintiff  |  ^^^^  25  E^^  [1582-83]. 

Basilius  Johnson,  Defend.]  ■■  ■" 

Suit  at  Common  Law  against  a  priviledged  person  discharged. — The  Plaintiff  de- 
clared against  the  Defendant  being  a  priviledged  person  in  an  Ejectione  firme,  and 
day  was  given  to  the  Defendant  to  answer  peremptorily. 
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Amers  v.  Leog. 

Demurrer  in  case  the  jiainlif  is  excommunicated,' ordered  to  answer  sheuing  an 

absolution. — The   Defendant   demurred   because   the   Plaintiff   was   excommunicated. 

The  Plaintiff  after  obtained  letters  of  absolution,  and  shewed   the  same  in   Court ; 

therefore  ordered  the  same  to  be  allowed,  and  that  the  defendant  putting  in  a  perfect 

answer,  and  paying  the  charges  of  Process  of  contempt  whicli  issued  out  against  him 

be  discharged  thereof.     Amers  Plaintiff,  Legg  Defendant.     Anno  "J.")  Eliz.  [  1  .jM2-H:J]. 

[Mews'    Dig.    tit.     Ecclesi.\stical    L.\w,    x.wiii.  practice    and    phoceduue    in 

ECCLESIASTICAL  MATTEiis.   G.    Writs  de  Excommunicato  Cainerulo,   dx.,   a.     Cf. 

Tich borne  v.  Edwards,  1594-9.5,  Toth.  ]  1] 

CONYERS    V.    SaVILL. 

Forreign  plea  without  oath  is  not  allowed. — The  Defendant  put  in  a  forreigne  Plea 
to  a  scire  facias  upon  a  Recognisance  of  £400,  and  not  answering  the  same  ;  ordered 
if  the  Defendant  be  not  either  sworn  to  the  same  Plea,  or  else  put  in  a  good  Plea  by 
Friday  next,  a  nihil  dicit  shall  be  entered.  Convert  Plaintiff'.  Saviil  &  Savill  Defend- 
ants. ■  Anno  25  Eliz.  [158-2-83]. 

Slany  v.  Cook. 

Oonsim. — Slany  Plaintiff,  Cotik  Defendant,  is  tlie  like  Case  to  the  last  before.  Anno 
*25  &  2G  Eliz.  [1583]. 

[165]  Kerle  r.  Lloid. 

The  Defendant  may  not  demur  hating  a  Ded.  polestatem.  If  upon  a  2.  dedimus  ■ 
he  shall  return  a  dilatory  ansicer,  then  sequestration  is  granted. — Tlie  Defendant 
having  in  his  favour  a  Ded.  potestatem  to  take  his  answer  in  the  Countrey  by  reason 
of  his  great  age,  yet  he  returned  a  denmrrer  which  he  ought  not  to  liave  done,  but 
should  have  put  in  a  direct  answer,  whereupon  the  Plaintiff'  had  a  Subpa:na  again.st  t 
the  Defendant  to  make  a  perfect  answer  :  And  upon  oath  of  the  Defendants  great 
age  he  had  a  new  Ded.  potestatem  to  take  his  answer,  which  tlie  Plaintiff"  feared  he 
would  use  for  a  delay,  and  put  in  another  insufficient  answer,  and  keep  the  pos.session 
of  the  Prebend  in  question  ;  wherefore  it  is  ordered  by  this  Court,  that  if  the  Defendant 
do  not  return  a  perfect  answer,  a  Sequestration  shall  be  granted.  Kerle  &  uxor 
Plaintiffs,  Lloid  Defendant.     Anno  25  Eliz.  [15S2-S3]. 

W.VTTS  r.  Mai.borrow. 

Three  takers  of  a  cojipyhultl  agree,  assignment  made  hy  any  of  them  shall  be  good, 
and  ordered  accordingly. — A  coppyhold  tenement  was  taken  joyntly  by  William 
Malborne.  John  Jeffrey  and  Richard  Euers,  and  agreed  amongst  them,  that  if  any  of 
them  died,  yet  such  as  he  assigned  his  part  unto  the  same  should  be  enjoyed.  And  for 
performance  each  entered  bond  unto  the  other  ;  according  to  which  agreement  William 
Malborne  assigned  his  part  to  the  Plaintiff  and  died:  And  ordered  for  the  Plaintiff 
and  liis  heirs  against  the  Defendants  and  their  heirs.  Watts  Plaintif,  Malborrow  & 
Evans  Defendants.     Anno  25  Eliz.  [1582-83]. 


» 


Hide  r.  Welsh. 

These  wards  sibi  &  suis,  by  custome  make  an  estate  of  inheretance. — The  custome 
for  the  Coppyholders  of  that  Mannor  was,  whether  these  words,  sihi  d:  suis,  would 
make  an  estate  of  inheritance,  and  was  by  order  of  this  Court  referred  to  a  triall  at 
the  Common  Law,  and  found  for  the  Plaintiff,  and  the  coppyholder  to  make  an  f^state 
of  inheritance,  and  decreed  accordingly.  Hide  and  o-[166jther  customary  tenants  of 
Abotslev  in  the  County  of  Worcestor  Plaintifs.  William  Welsh  Defendant.  Anno 
25  Eliz.' [1582-83]. 

Harsington  v.  Glascock. 

Coppyhold  severed  from  the  Mannor. — The  Plaintifs  Bill  was  for  that  the  defendant 
liath  severed  the  coppyholds  from  the  Mannor  whereof  they  are  holden,  would  thereby 
defeate  their  estates.  The  defendant  demurred  ;  but  ordered  to  answer  and  stay  suit 
at  Law.  Harrintrton  and  others  Plaintifs,  Glascock  Defendant.  Anno  25  Eliz. 
[1582-83]. 
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Butler  v.  Denton. 

A  reversion  thought  to  be  paid  at  a  day,  and  before  the  day,  received  part  of  the  money, 
and  before  the  day  the  tenant  for  life  dieth,  and  then  the  defendant  refused  to  make 
assurance,  but  ordered  to  do  it. — The  Plaintif  bargained  witli  the  Defendant,  to  buy 
of  him  a  reversion  of  lands  wherein  one  Theodore  Chapnes  had  an  ejstate  for  his  hfe 
for  £500  to  be  paid  before  HoUantide  next ;  which  bargain  or  agreement  was  set  down 
under  the  hand-writing  of  the  Plaintif,  and  before  the  day  the  Plaintif  paied  the  De- 
fendant £24  parcel  of  the  money.  And  after  and  before  the  day  also  the  tenant  for 
life  died  and  then  the  defendant  refused  to  perform  the  bargain  ;  and  ordered  the 
Defendants  answer  should  be  referred  to  Doctor  Hussey,  and  if  he  iinde  the  bargain 
confessed  by  the  Defendants  answer,  then  the  Court  will  order  the  lands  shall  be 
assured.  And  after  upon  Dr.  Hussey 's  Certificate  of  the  Defendants  answer  to  be 
so  ;  It  was  ordered  the  Plaintif  should  pay  the  money,  and  the  Defendant  assure  the 
lands  according  to  the  bargain.  Butler  Plaintif,  Denton  Defendant.  Anno  25  Eiiz. 
[1582-83]. 

S.WILI,   V.    WOLF.-iLL. 

The  father  sueth  to  have  bonds,  d'c.  Statutes  discharged,  whereunto  his  sons  were 
drawn  by  circumvention,  but  thought  meet  the  sons  being  of  fxdl  age,  should  be  made 
parties. — The  Plaintifs  Bill  was,  for  that  the  defendant  bj'  subtle  practises  drew  the 
Plaintifs  sonns  into  divers  Statutes  and  Bonds  of  £3000  at  the  least,  for  Silkes  and 
other  stuff  es  of  small  value  :  But  thought  meet  by  the  Court,  that  the  sonnes  [167]  them- 
selves being  both  of  full  age  when  they  entered  into  the  Statutes,  and  now,  shall  be 
parties  to  the  suit.  Savill  Plaintif,  Wolfall  and  others  Defendants.  Anno  25  Eliz. 
[1582-83]. 

H.\RTFORD  V.  Hartford. 

.4  contempt  icllhout  a  Bill  cannot  be  heard  upon  Affidavit  only. — The  Plaintif  ex- 
amined divers  witnesses  to  prove  a  contempt,  but  it  seemed  unto  this  Court  the  Plaintif 
had  not  made  any  full  proof  of  the  said  contempt,  neither  if  he  had,  that  yet  the 
Plaintif  bringing  the  matter  of  contempt  onely  to  be  heard  upon  an  Affidavit,  could 
not  have  any  order  without  a  Bill  exhibited  first  in  that  behalf  for  the  interest  of  the 
goods  and  leases  in  question.  Anthony  Hartford  Plaintif,  Martha  Hartford  widow 
Defendant.     Anno  25  Eliz.  [1582-83].  ' 

Sedgwick  v.  Evan. 

The  plaintif  sought  to  be  relieved  against  a  mortgage  made  40  years  before  but 
dismissed. — The  Plaintif  seeks  to  be  relieved  against  a  mortgage  of  lands  made  by 
their  Ancestors  for  a  small  summe  of  money.  But  for  that  it  seemed  to  this  Court, 
the  Defendants  and  those  by  whom  they  claim  have  been  in  possession  by  the  space 
of  40  years,  therefore  dismissed.  Sedgwick  &  uxor  Plaintifs,  ap  Evan  and  others 
defendants.     Anno  25  Eliz.  [1582-83]. 

Woodward  v.  Joanes. 
A  Labell  hanged  on  the  strangers  door,  where  the  defendant  is.  and  an  Attachment 
for  not  answering.— John  Nicholson  made  oath  he  hanged  the  Labell  of  a  Subpoena 
at  the  Plaintifs  suit  on  the  dore  of  the  house  of  Master  George  in  White  Yners,  wherein 
as  two  of  the  said  Master  George  his  servants  affirmed,  the  said  Defendant  was,  who 
had  not  appeared  ;  therefore  an  Attachment  is  granted.  Woodward  Plaintif,  Joanes 
defendant.     Anno  25  Eliz.  [1582-83]. 

Y.VTE  V.  Alleter. 
Jurisdiction  of  Oxford.— The  Defendant  shewed  a  Certificate  under  the  Seals  of 
the  University  of  Oxford,  whereby  it  appeareth  that  he  is  a  cook  of  Corpus  Christi 
( 'olledge,  and  ought  not  bv  the  priviledge  of  the  said  University  to  answer  any  cause  out 
of  [168]  the  same  University  for  any  matter  of  cause,  except  it  be  for  felony.  .^Iayhonl 
or  Franck-tenement ;  therefore  ordered  that  the  Defendant  shewing  the  priviledge 
by  way  of  demurrer  upon  his  oath  be  dismissed.  But  afterwards  upon  information 
that  the  Bill  was  for  Franck-tenement,  the  matter  is  retained  ;  but  after,  because  it 
was  under  40s.  per  annum,  it  was  dismissed.  John  Yate  Plaintiff,  Daniel  Alleter, 
alias  Christian  Defendant.  Anno  25  Eliz.  [1582-83]. 
C.  I.-4 
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HaWI.EY    f.    BODILEY. 

Costs  granted  to  the  plaintif  wlio  died,  and  ordered  the  Executors  should  receive  the 
costs. — Motion  was  made  by  the  Plaintifls  Executors  to  liave  costs,  wlikh  were  granted 
to  their  Testator  being  the  Phiintiff,  and  now  dead.  And  ordered  accordingly.  Haw- 
ley  Plaintiff,  Bodiley  and  Eosse  Defendants.     Anno  25  Eliz.  [1582-83]. 

Lydy.^rd  v.  Bayly. 

Jurisdiction  of  Oxford  allmred. — The  Defendant  had  the  priviledge  of  Oxford 
under  the  Seale  of  the  University,  that  he  is  a  Fellow  of  New  Colledge  in  Oxford. 
Lydyard  Plaintiff,  Bayly  Biitchellor  of  Arts  Defendant.    Anno  25  Eliz.  [1582-8.3]. 

Broke  v.  Stapleton.  r. 

The  defendant  brought  an  action  of  trespass  against  the  plain,  for  covning  to  his 
house  to  serve  Subpoena  and  stated  by  Injunction. — The  Plaintiff"  went  to  the  Defend- 
ants house  to  serve  him  with  a  Subpoena  out  of  this  Court,  for  which  coming  over  his 
ground  and  entering  into  his  house,  the  Defendant  brouglit  an  action  of  trespass 
against  the  Plaintiff,  Quare  domum  <&  Clausum  fregit.  And  upon  motion  of  Serjeant 
Walmeslv  the  action  of  trespa.ss  was  staled  by  Injunction.  Broke  Plaintiff,  Stapleton 
Defendant.     Anno  25  Eliz.  [1582-83]. 

il 

Osborne  v.  Tuthell.  ' 

The  defendant  appeared  gratis  upon  Attachment  for  beating  the  plaintiff  when  he 
served  a  subpoena,  the  defendant  denied  the  beating,  and  ordered  the  defendant  shall 
be  examined. — An  Attachment  went  forth  against  the  defendant  upon  Affidavit  made 
by  the  said  Plaintif.  that  the  Defendant  strook  him  and  brake  his  head  when  he  served 
the  Subpoena  upon  him.  The  Defendant  hearing  of  the  Attachment,  appeared  gratis, 
and  utterly  denyed  that  he  strook  [169]  the  plaintif,  or  that  he  was  .served  with  any  Sub- 
poena, but  only  with  a  billet  in  paper,  and  desired  the  Plaintif  might  exhibit  his  Inter- 
rogatories whereupon  he  might  be  examined ;  and  ordered  he  should  do  so  before 
Wednesday,  or  else  the  Defendant  is  discharged.  Osborne  plaintiff,  Tuthell  Defendant. 
Anno  25  Eliz.  [1582-83]. 


Woodward  <■.  Langley. 
The  defendant  goes  about  to  avoid  a  lease  which  the  plaintiff  assigned  to  one,  an 


F 


is  hound  to  warrant  it,  and  therefore  sues  the  defendant,  but  is  dismissed. — The  Plaintif 
by  his  Bill  eniicavoureth  to  prevent  the  Defendant  to  avoid  a  lease  assigned  by  Joanes 
one  of  the  Plaintiffs,  to  one  Davvkes,  which  the  Plaintiffs  are  bound  by  Covenant  and 
Bond  to  the  said  Dawkes  for  enjoying,  but  because  the  Defendant  is  no  waves  privy 
to  the  Bond  nor  Covenant,  it  is  ordered  to  be  dismissed,  if  the  plaintiff  do  not  shew 
some  other  cause  sufficient  to  divert  the  Court.  Woodward  and  Joanes  Plaintiffs, 
Langley  Defendant.     Anno  25  Eliz.  [1582-83].  jj 

Samms  v.  Strudhai-gh.  ^^ 

The  Bill  was  for  arrearages  of  six  pounds  rent  for  two  years  reserved  upon  a  Lease 
for  years,  of  certain  lands,  the  reversion  whereof  the  Plaintiff  purchased  by  Fine,  but 
had  never  seizen  of  the  rent,  and  therefore  no  remedy  by  Law.  And  ordered  the 
Defendant  should  pay  the  arrearages,  and  continue  the  payment  of  the  rent  after, 
if  he  showed  not  good  cause  to  the  contrary.  But  the  Plaintiff  was  allowed  no  re- 
compence  for  waste  before  the  defendant  atturn  ;  and  untill  Atturnment  he  is  ordered 
to  do  no  waste.     .Samms  Plaintiff.  Strudhaugh  Defendant.     Anno  25  Eliz.  [1582-83]. 

J0HX.SON  V.  Glemhaji. 
A  suit  for  a  proportionment  of  a  rent.— The  Plaintiff  suetli  to  have  a  rent  of  three 
pounds  seventeen  shillings  two  pence  reserved  upon  a  lease  for  years  of  certain  lands 
whereof  the  Plaintiff  hath  47  acres,  and  the  Defendant,  [170]  or  some  others  by  his 
assignment  07  acres  apportioned.  The  Defendant  now  having  gotten  the'reversion  of  the 
whole,  and  also  to  be  relieved  of  a  Condition  of  not  payment  of  the  said'rent,  and  upon 
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the  defendants  affirmation  that  tlie  interest  of  the  lease  of  the  07  acres  was  in  one 
Tracey ;  therefore  ordered  tlie  pLiintif  should  exhibit  a  new  Bill  against  tlic  said  Tracey 
and  the  Defendant,  And  untill  tliat  matter  should  be  heard,  the  plaintif  should  pay 
only  the  moity  of  the  rent  to  the  defendant,  which  if  he  did,  he  is  to  be  discharged 
of  the  Condition.     Johnson  Plaintif,  Glemham  Defendant.     Anno  25  Eliz.  [1582-831. 

Maekes  v.  Suliard. 
A  Fine  taken  for  a  coppi/holJ,  the  Lard  icould  avoid  it,  because  granted  at  a  Lcete 
out  of  the  Mannor,  ordered  for  the  plaintif  .—The  Plaintif  took  up  coppyhold  lands  of 
the  Defendant,  and  paid  Fine  unto  him  for  the  same,  which  the  defendant  would  avoid, 
because  the  same  was  granted  at  the  Leet  holden  out  of  the  Mannor,  whereof  the 
Coppyholds  are  parcels ;  but  ordered  the  Coppyholders  should  enjoy  the  lands. 
Markes  &  Markes  Plaintifs,  Suliard  Defendant.     Anno  25  Eliz.  [1582-83]. 

FORDHAII   V.    FORDHAM. 

Land  passed  to  the  wife  for  life,  after  to  his  three  sons  equally,  the  one  to  he  heire 
to  the  others. — The  matter  was  reduced  to  a. Case  in  Law,  viz.  Thomas  Fordam  to  his 
use  in  Fee  before  the  Statute  of  27  H.  8.  ch.  10,  of  certain  houses  deviseth  his  houses 
to  his  wife  for  life,  and  after  her  decease  to  remain  to  John,  Thomas  and  Robert  his 
sonnes,  to  be  divided  eciually,  and  each  one  to  be  others  heire  if  any  deceaseth  and 
dieth  before  27  H.  8,  ch.  10.  The  wife  entereth  and  dieth,  and  after  Thomas  and 
Robert  dye.  Resolved  by  Justice  Meade  and  Periam,  that  John  should  have  the 
whole.  John  Fordham  Plaintif,  William  Fordham  Defendant.  Anno  25  Eliz. 
[1582-83]. 

Rone  v.  Bourne. 

Commission  of  Rebellion  against  husband  and  u-ife,  the  wife  alone  is  taken  and 
carried  to  prison,  but  discharged  with  costs  till  her  husband  be  taken  first. — The  wife 
was  apprehended  by  a  Commission  of  Rebellion,  for  that  her  husband  and  she  have 
[171]  not  answered  the  Plaintifs  Bill,  and  being  taken,  was  carried  bound  to  prison,  and 
kept  there  in  very  strict  sort ;  although  her  husband  is  not  brought  in  to  answer, 
without  whom  she  is  not  compelled  to  answer  :  Therefore  it  is  ordered  that  the  wife 
be  discliarged  untill  she  and  her  husband  may  be  brought  together  to  answer.  And 
in  respect  the  wife  was  unorderly  brought  in  without  her  husband,  and  so  hardly  dealt 
with,  the  Plaintif  shall  pav  unto  her  costs  as  the  Court  shall  award.  Rone  widow 
Plaintif,  Bourne  &  uxor  Defendants.     Anno  25  &  26  Eliz.  [1583]. 

Booth  v. . 

A  warrant  of  the  peace  to  bring  the  parties  before  the  Barons  of  the  Exchequer,  dis- 
charged, by  Supersedeas. — Upon  a  Warrant  from  the  Sheriff  of  Derby,  three  of  the 
persons  being  poor  persons,  were  brought  up  before  the  Barons  of  the  Exchequer  for 
the  Peace,  which  seemeth  to  be  very  unorderly  done  and  procured,  but  to  trouble  the 
Plaintifs  ;  It  is  therefore  ordered  that  the  Cursitor  for  that  County  shall  make  a  Super- 
sedeas for  the  Peace.  Booth  and  others  Plaintifs,  John  Defendants.  Anno 
25,  2G  Eliz.  [1583]. 

Webb  v.  Webb. 

The  defendant  taken  upon  commission  of  rebellion  is  committed  to  the  Fleet. — The 
Defendant  was  taken  upon  a  Commission,  and  brought  in  and  committed  to  the  "Fleet. 
because  he  had  sate  out  all  the  proceedings  and  ordinary  processes  of  contempt. 
Thomas  Webb  Plaintif,  Edmond  Webb  Defendant.     Anno  25,  26  Eliz.  [1583]. 

Nichols  v.  Loxell. 
A  lease  parol!  claimed  and  denied  by  the  defendant,  answer  for  irant  of  proof  dis- 
missed.—The  Plaintif  had  a  lease  of  lands  which  ended  at  Michaelmas,  and  by  his 
Bill  doth  surmise  he  had  another  lease  by  paroll  made  by  the  Defendant  in  reversion, 
whereof  he  hath  no  witnesses.  The  defendant  denied  it  in  his  answer,  therefore  ordered  to 
be  dismissed.     Ni-[172]-chols  Plaintiff.  Lonell  Defendant.     Anno  25  tV:  26  Eliz.  [1583]. 
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CLAHK    V.    COLIBEUE. 

An  Inliolder  sued  for  moneu  taken  out  of  a  Carriers  pak  in  his  house,  halli  on  In- 
junction.— The  defendant  sent  money  into  the  Coiintrey  by  a  Carrier,  who  trusted 
the  same  in  a  pack  and  came  with  one  Wood  anotlier  Carrier  into  the  PlaintiiTs  house 
being  an  Inliolder,  Wood  the  other  Carrier  did  rise  in  the  night  and  took  out  the  Money, 
and  the  next  morning  both  the  Carriers  departed  together,  and  after  Wood  was  appre- 
hended and  sent  to  New-gate,  and  there  died.  And  the  Defendant  sueth  the  Plaintif, 
bein"  an  Inholder,  at  the  Common  Law,  for  that  Inholders  by  the  Custome  of  ]<]ngland 
ought  safely  to  keep  their  Guests  goods,  yet  an  Injunction  is  granted  to  stay  the  suit 
at  the  Common  Law.     Clark  PlaintilT,  Co'jibere  Defendant.     Anno  25.  2(5  E\h.  [158.3]. 

King  v.  ST.\Mri;u. 

Costs  granted  to  a  witness  to  testifie  after  puhlication. — The  Plaintiff  is  adjudged 
to  pay  the  Defendant  thirty  shillings  costs,  a  witness  being  called  into  the  Court  on 
the  behalf  of  the  plaintif,  to  testifie  after  publication  is  granted.  King  Plaintitt",  Stamper 
Defendant.     Anno  25  &  2G  Eliz.  [1583]. 

French  v.  Couch. 

Costs  against  a  Clerk  that  mistook  a  Subpoena. — A  Subpoena  ad  rejungendum  was 
bespoken  of  one  Lomley  a  Clerk  in  the  Subpoena  office,  who  made  the  same  ad  respond. 
whereupon  the  Defendant  got  2()sh.  8d.  costs,  which  the  Plaintiff  paid,  and  ordered 
Lomley  to  pay  it  him  again.     French  Plaintiff,  Couch  Defendant. 

Le.\  v.  St.xniu'uy. 

Oath  taken  before  a  Major,  and  by  him  certified  for  sending  a  Subpcrna,  rejected. — 
Forasmuch  as  the  Court  was  this  day  informed  on  the  defendants  behalf  that  the 
plaintif?  hath  upon  a  Majors  Certificate  of  the  serving  of  a  Subpoena,  procured  out  an 
Attachment  against  the  Defendant  without  oath  taken  in  this  Court  for  serving  of 
Process  as  it  ought  [173]  to  be  ;  therefore  ordered  the  Defendant  be  discharged  of 
Attachment,  anil  bound  for  his  appearance.  Lea  Plaintiff,  Stanbury  Defendant. 
An.  2G  Eliz.  [L583-84]. 

L.\ne  v.  Prannell. 

The  defendant  served  with  a  Subpoena  to  testifie  for  the  plaintiff,  which  is  contrary 
to  the  order  of  this  Court. — Prannell  Defendant  made  oath  he  was  served  with  a  Sub- 
poena to  testifie  for  the  Plaintiff'  contrary  to  an  order  of  this  Court ;  therefore  an  Attach- 
ment is  awarded  against  the  Plaintif.  Lane  Plaintiff',  Prannell  and  others  Defendants. 
Anno  2G  Eliz.  [158.3-84]. 

Carter  v.  Cupper. 

A  Legatee  sueth  the  Executor  to  consent  to  the  legacy. — The  Bill  was  against  the 
Defendants  as  executors  to  have  them  assent  to  the  Plaintif  to  enter  into  a  lease  devised 
unto  him  by  the  Testator.  The  Defendants  took  a  Commission  to  take  their  answers 
in  the  Countrey,  and  ordered  the  defendants  shall  not  alien,  commit,  waste  ;  nor 
leave  the  rent  unpaid  during  the  suit.  Carter  Plaintif,  Cupper  and  others  Defendants. 
Anno  20  Ehz.  [1583-84]. 

Blake  v.  Birde. 

Upon  the  sons  confession  the  father  was  served  with  a  Subpcena,  Attachment  granted. 
— Thomas  Llood  made  oath  the  defendants  son  confessed  his  Father  was  served  with 
a  Subpoena,  who  hath  not  appeared  ;  therefore  an  Attachment  is  granted.  Blake 
Plain.    Birde  Def.     An.  26  Eliz.  [1583-84]. 

Waller  v.  Bacon. 

A  Recognisance  knowledged  to  preserve  the  inheritance  of  land  in  tlie  blood,  ordered 
to  stay  proceeding  at  the  Common  Law. — The  matter  of  a  Bill  was  to  stay  the  suit  of 
a  Recognisance  of  £2000  knowledged  to  the  Lord  Keeper  Bacon,  The  Defendant  con- 
fessed the  said  Recognisance  was  acknowledged  but  in  trust  to  the  Lord  Keeper  Bacon 
for  the  preservation  of  the  inheritance  of  the  land  in  the  blood  of  one  William  Waller 
who  acknowledged  the  Recognisance,  whereof  a  recovery  is  had  to  perfect  a  lease 
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lately  made,  the  first  lease  being  made  by  the  Lord  Bacon's  privity,  and  the  inheritance 
setled  as  before  by  a  limitation  of  use,  and  the  defendant  Waller  is  in  reversion,  and 
[174]  not  prejudiced.  It  is  therefore  ordered  to  stay  proceedings  upon  the  Eecognis'ance, 
and  the  said  Sir  Nicholas  Bacon  and  Nathanial  Bacon,  although  named  as  Defendants 
to  treat  of  the  matter.  William  Waller  and  Thomas  Waller  Plaintiffs,  Nicholas  Bacon 
miles,  Nathaniel  Bacon  ar.  executors  of  Nicholas  Bacon  militis  nuper  custodis  magni 
Sigilli,  and  John  Waller  Defendants.     Anno  2G  Eliz.  [1.583-84]. 

R.\MSEY   V.    BrABSON. 

A  protection  from  the  Queen  wherin  is  desired  an  Injunction  to  be  granted  to  stay 
such  suits  as  will  concurre  with  the  rest  of  tlie  creditors  u-liich  is  granted  accordingli^.— 
The  Queen  granted  a  Protection  to  Woodcock,  Napton  and  Sewell  to  the  end  they 
might  be  better  able  to  pay  their  debts  to  all  their  creditors.  By  which  Protection  her 
Majesty  further  willeth  that  an  Injunction  be  granted  out  of'  this  Court  against  all 
such  as  should  implead  the  said  Woodcock,  Napton  and  Sewell.  and  not  content  them- 
selves with  the  aforesaid  rate.  And  because  the  defendants  do  commence  suit  at  the 
Common  Law,  and  do  not  content  themselves  with  the  aforesaid  agreement,  therefore 
an  Injunction  is  granted  if  cause  be  not  shewed  to  the  contrary.  Ramsey  miles  and 
others  creditors  of  Woodcock,  Napton  and  Sewell  Plaintifls,  Brabson  and  others 
Defendants.     Anno  26  Eliz.  [1583-84]. 

Collins  v.  Me.\de. 

Upon  an  insufficient  answer  a  Subpoena  to  make  a  better,  and  to  pay  the  charge  of 
the  copy  of  the  first  answer. — The  Bill  was  for  certain  Coppyhold  and  Free-hold  "land 
leased  by  paroll,  the  Defendant  made  an  insufficient  answer,  which  by  order  is  referred 
to  Doctor  Carewe,  and  if  he  certifie  the  answer  insufficient,  then  a  Subpoena  is  awarded 
to  make  better  answer,  and  to  pay  the  charges  of  the  Copy  of  the  first  answer.  Collins 
Plaintiff,  Meade  and  Whiddon  Defendants.     Anno  20  Eliz.  [1583-84]. 

HouLBouRXE  V.  Armorer. 

Two  named  in  a  Subposna,  the  one  served,  the  one  gets  costs,  but  discharged. — 
Both  the  Defendants  were  named  in  a  Subpoena,  but  one  only  served  ;  and  yet  the 
other  [175]  got  the  Subpoena,  and  thereupon  got  costs,  which  upon  oath  of  this  matter 
is  discharged.  Houlbourne  Plaintif,  Armorer  and  Lilbourne  defendants.  Anno  26 
Eliz.  [1583-84]. 

Still  v.  Greves. 

Injunction  for  not  paying  the  Kings  Fine. — An  Injunction  is  granted  to  stay  the 
Defendants  proceedings  in  the  Kings  Bench  for  a  debt  of  £200  for  not  paying  the 
Kings  Fine.     Still  Plaintiff,  Greves  Defendant.     Anno  26  Eliz.  [1583-84]. 

Chetwyne  v.  Walker. 
A  suit  for  a  pair  of  gloves  as  a  rent-service.— Vjion  hearing  the  matter  this  present 
day,  it  appeareth  to  this  Court,  that  the  cause  of  the  suit  was  for  a  pair  of  gloves  which 
the  Plaintifi'  claimes  for  a  rent ;  and  the  Plaintiff  made  proof  the  same  had  been  long 
time  paid,  but  could  not  know  for  what  lands  the  gloves  were  to  be  paid.  And  ordered 
by  consent  to  a  triall  at  Law,  where  it  shall  be  admitted  the  gloves  are  to  be  paid,  as 
a  rent-service  for  a  tenement  whereon  Thrusfeild  dwelleth.  And  as  it  shall  fall  upon 
triall,  this  Court  will  take  order.  Chetwyne  Plaintiff,  Walker  widow,  and  Walker 
Defendants.     Anno  29  Eliz.  [1586-87]. 

Wilson  v.  Lowgher. 
A  Master  of  the  Chancery  served  tcith  Subpana  without  his  addition  is  content  to 
answer,  so  he  may  have  a  ded.  potestatem.—The  Defendant  was  served  with  a  Subpoena 
by  the  name  of  Langell  without  addition,  and  yet  was  contented  to  answer  so  he  might 
have  a  dedimus  polestatem  to  take  his  answer  in  the  Countrey,  dwelling  at  York,  where 
he  is  Chancellor  to  the  Arch-Bishop  ;  therefore  ordered  he  should  have  a  Commission 
to  take  his  answer.  Wilson  Plaintiff,  Lowgher  Doctor  of  the  Law.  and  one  of  the 
Masters  of  this  Court,  defendant.     Anno  26  Eliz.  [1583-84]. 
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RUFFIN   V.    HeYWARD. 

Upon  Attachment  that  the  ilefendant  did  heat  the.  plaintiff  vpon  serring  Suhpoena. 
Attachment  is  granted. — Upon  oatli  made  tliat  Tasli  did  strike  the  Plaintiff  when  he 
served  the  Subpoena  upon  him  ;  It  is  onhned  that  an  Attachment  he  awarded 
a-[176]-f4ainst  him  to  appear  and  to  he  examined  ujKin  Interrogatories  touching  tlie 
contempt,  and  not  to  depart  after  his  examination  untill  he  be  licensed.  Ruftin 
Plaintiff,  Heyward  &  uxor  &  Tash  Defendants.     Anno  26  Eliz.  [1583-84]. 

Angrome  v.  Angrome. 

Ejectione  firmce  hroughl  agninsl  a  witness  to  take  anai/  his  testimony,  stayed. — 
Thomas  Angrome  as  lessee  of  Lawrence  Angrome  brought  an  Ejection  fLrma;  against 
one  Thomas  Donwell  and  others,  which  Thomas  Don  well  is  one  of  the  principal  witnesses 
for  the  plaintiff  to  produce,  to  take  away  his  testimony  ;  therefore  onlered,  if  the  suit 
at  the  Common  Law  against  the  said  Donwell  be  not  stayed  or  withdrawn,  that  tlien 
this  Court  will  order  an  Injunction  for  stay  of  the  Defendants  suit  at  Common  Law. 
William  Angrome  plaintiff,  Lawrence  Angrome  and  Thomas  Angrome  Defendants. 
Anno  -20  Eliz.  [1583-84]. 

OsBURNE  v.  Barter. 

Nusance  complained  of  for  stopping  the  ivater-coiirse  to  a  Mill. — The  Bill  was  to  be 
relieved  of  a  Nusance  committed  by  the  defendant  to  the  plaintifs  Mill  by  erecting  a 
new  Mill,  &  turning  or  letting  the  water-course  from  serving  the  plaintiffs  Mill  ;  but 
for  that  the  plaintiff'  since  the  Bill  exhibited  had  brouglit  an  Assize  of  Nusance  at  Law  : 
Therefore  the  cause  is  dismissed,  if  cause  be  not  shewed.  Osburne  plaintiff,  Barter 
and  Goddins  Defendants.     Anno  2C  Eliz.  [1583-84]. 

Croft  v.  Acton. 

Jurisdiction  of  Wales  not  alloiced. — The  plaintiff'  exhibited  his  Bill  into  this  Court 
touching  lands  in  the  County  of  Worcester,  the  defendant  upon  complaint  made  to 
the  Councel  of  the  Marches  of  Wales,  called  the  plaintif  before  them,  and  tliere  he  was 
enjoyned  not  to  proceed  in  this  Court,  And  ordered  upon  Affidavit  made  upon  serving 
of  Process,  that  an  Attachment  go  out  against  him.  And  if  the  plaintifl  shall  be  at 
any  time  molested  for  suing  in  this  Court.  [177]  then  an  Attachment  against  the 
Defendant  for  that  contempt.  Croft  Plaintiff',  Acton  and  others  Defendants.  Anno 
2G  Eliz.  [158.3-84]. 

Clifton  r.  Clifton. 

A  icoman  coppyholder  take  a  husband  trho  commits  waste,  this  a  forfeiture  of  the 
vdves  estate. — It  was  resolved  upon  a  Case  referred  to  the  Judges,  that  if  a  woman 
coppyholder  take  a  husband  who  commits  waste,  this  is  a  forfeiture  of  the  wives 
estate,  after  the  death  of  the  husband.  And  that  a  coppyhold  tenement  ])eing  parcell 
of  the  Mannor  granted  by  copy  at  a  Court  holden  for  another  Mannor.  is  void.  Sir 
Jervis  Clifton  Knight,  and  George  Clifton  Plaintiff's,  Elizabeth  Basset  widow 
defendant.     Anno  2G  Eliz.  [1583-84]. 

English  v.  Chamberlaine. 

Witnesses  examined  in  Star-chamber  between  other  parties  used  in  this  Court. — Upon 
Master  Rotherams  motion  witnesses  examined  in  the  Star-Chamber  between  Sir 
Thomas  Chamberlain  and  William  Bubb,  were  allowed  to  be  used  in  this  Court. 
English,  Plaintiff',  Chamberlaine  and  English  Defendants.     Anno  26  Eliz.  [1583-84]. 

Sparks  v.  Horden. 

One  that  served  a  Subpoena  in  the  Court  at  White-hall  committed  to  the  Marshalsey, 
therefore  a  corpus  cum  causa  is  granted. — One  Robert  Barker  coming  into  the  Queens 
Maj.  house  of  White-hal  to  serve  the  defendant,  being  an  officer  there,  with  a  Subpoena 
at  the  Plaintiff's  suit ;  the  Defendant  caused  one  of  the  Knight  Marshals  men  to  carry 
the  said  Barker  to  the  Marslialsey  where  he  remaineth  in  prison,  and  cannot  be  relieved 
unless  the  Plaintiff'  will  be  bound  to  proceed  no  farther  in  this  suit.  Therefore  a  Corpus 
cum  causa  awarded.  Sparks  and  otliers  Plaintiff's.  Horden  Defendant.  Anno  26 
Eliz.  [1583-84]. 
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Giles  v.  Lackington. 
He  thai  served  the  Subpcena  was  beaten. — John  Guest  made  oath  that  lie  served  a 
Subpoena  on  the  Defendant,  and  two  of  liis  men  or  tenants,  and  the  Defendant  did 
beat  liim  with  a  staife,  and  strooke  out  two  of  his  teeth,  and  hurt  him  in  the  face  in 
divers  places.  Therefore  [178]  an  Attachment  is  awarded  against  the  Defendant. 
Giles  plaintiff,  Lackington  Defendant.     Anno  26  Eliz.  [1583-84]. 

Vav.\soi{  v.  Maude. 

Suit  against  a  Sheriff  for  an  escape  dismissed  and  retained  again,  because  the 
defendant  may  claim  Conusance  of  Plea. — Tlie  matter  of  the  Bill  was  to  be  relieved  for 
an  escape,  for  that  the  defendants  being  .Sheriffs  of  Yorke  had  arrested  one  Newby  at  the 
riuintitfs  suit,  and  let  him  go  before  any  judgement  given  upon  the  same  arrest,  or  upon 
the  action  thereupon  commenced.  And  because  a  matter  of  escape  is  meerly  determin- 
able at  the  Common  Law,  and  the  rather  being  before  judgement,  because  no  certainty 
appears,  but  the  damages  ought  to  be  assessed  by  the  Jury,  therefore  dismissed. 
Vavasor  Plaintif,  Maude  and  Belt  Defendants.     Anno  26  Eliz.  [1583-84]. 

Fisher  v.  Foxe. 

Conusee  upon  an  extent,  sueth  the  Lessees  for  years,  to  know  the  certainty  of  their 
Rents,  days  of  payment,  and  tearme. — Motion  was  made  that  the  Defendants  might 
make  a  better  answer,  for  that  they  being  Lessees  of  certain  lands,  whereof  the  Plaintiff 
hath  an  extent  by  a  Recognisance  after  their  leases  ;  the  Defendants  shew  not  by  their 
answers  what  the  rents,  times  of  payments  and  certainty  of  their  tearmes  are  without 
the  knowledge  whereof  the  Plaintif  is  remediless.  And  ordered  that  councel  on  both 
sides  should  be  present  on  Saturday,  and  then  order  shall  be  taken  touching  the  answer. 
Fisher  Plaintiff,  Foxe  and  others  Defendants. 

Bullock  v.  Wood. 

Surmises  upon  a  Prohibition  to  be  proved  within  sixe  moneths. — It  was  infoinied 
on  the  Defendants  behalf,  that  the  Plaintif  about  six  moneths  past  obtained  a  Pro- 
hibition out  of  this  Court  for  stay  of  the  Defendants  proceedings  in  the  Spiritual  Court 
for  tithes,  upon  surmise  that  part  of  the  land  out  of  which  the  tithes  were  demanded, 
were  Chauntry  lands  and  discharged  of  tithes  in  the  Chauntries  hands,  and  so  by  the 
Statute  ought  to  be  in  his.  And  that  some  other  part  of  the  [179]  lands  is  barren  heath 
and  waste  grounds.  And  the  plaintiff  hath  not  made  proof  of  his  surmises,  therefore 
the  defendant  desired  a  consultation,  with  his  charges  according  to  the  Statute,  and 
referred  to  Doctor  Barkely  to  consider  whether  the  plaintiff'  had  proved  his  surmises 
within  six  moneths.     Bullock  plaintiff.  Wood  defendant.     Anno  26  Eliz.  [1583-84]. 

SOUTHALL   V.    PeRYN. 

In  a  Bill  to  examine  witnesses  in  perpetual  memory,  one  may  not  demur. — The 
Defendant  demurred  to  a  Bill  exhibited  to  examin  witnesses  in  perpetual!  memory, 
whereas  the  Defendant  should  not  have  demurred  to  such  a  Bill,  but  either  assented 
by  his  answer  to  examine,  or  shewed  thereby  sufhcient  cause  why  witnesses  should 
not  be  examined,  and  leave  it  to  the  consideration  of  the  Court  to  judge  whether  the 
cause  1)6  sufficient  or  no  ;  Therefore  ordered  the  Defendant  shall  withdraw  his  demurrer, 
and  put  in  an  answer,  and  thereby  either  assent  to  such  examination,  or  thereby  shew 
cause  to  the  contrary.  Southall  Plaintiff',  Peryn  Defendant.  Anno  26  Eliz.  [1583- 
84]. 

Turner  v.  R.\ndall. 

The  plaintif  serving  the  defendant  to  appear,  and  then  arresting  him,  a  Supersedeas 
to  discharge  him,  and  a  Warrant  to  the  Warden  of  the  Fleet  to  take  the  plaintif. — The 
Plaintif  served  the  Defendant  to  appear,  and  then  arrested  the  defendant  into  the 
Mar.shalsey  contrary  to  the  ancient  Jurisdiction  of  this  Court,  for  the  free  coming 
and  returning.  Therefore  it  is  ordered  a  Supersedeas  be  awarded  to  discharge  the 
Defendant  of  his  arrest,  and  the  Warden  of  the  Fleet  is  to  apprehend  the  plaintif, 
and  to  bring  him  into  the  Court  to  answer  his  contempt.  Turner  Plaintif,  Randall 
Defendant.     Anno  26  Ehz.  [1583-84]. 
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WaER   V.    MiDLETON. 

Forma  pauperis. — Tlic  Plaintif  was  sworne  in  Court  that  lie  was  not  assessed  in 
.Subsidy  the  last  Subsidy,  nor  is  of  liability  to  follow  this  suit ;  therefore  he  is  admitted 
in  forma  pauperis.  Warr  &  uxor  [180]  I'laiutifis,  Midleton  Defendant.  Anno  2G  Eliz. 
[1583-84]. 

M.\RKHA1I    r.    M.\RKIIAM. 

No  examination  allowed  in  a  cross  suit  after  piiblicatian  in  the  first.— Ahcr  witne.sses 
examined  and  published  in  another  suit  wherein  the  now  Defendant  was  Plaintiff 
against  the  now  Plaintiff,  then  Defendant  upon  the  same  title  for  the  lands  in  question. 
The  now  Plaintiff  was  not  allowed  to  examine  witnesses.  Markham  Plaintiffs,  Mark- 
ham  Defendant.     Anno  20  Eliz.  [1583-84]. 

Harper  v.  Midleton. 

Tenant-right  in  York  shire  maintained. — The  Plaintiffs  exhibited  their  Bill  to  be 
relieved  for  certain  lands  parci'U  of  her  Majesties  Mannor  of  Dent  in  the  County  of 
York,  which  the  plaintiffs  hold  of  the  nature  and  kind  of  tenant-right  ;  and  the  de- 
fendants go  about  to  raise  new  customes  of  tenant-right,  and  do  disturb  the  plaintiffs 
possession.  Forasmuch  as  it  is  well  known  to  the  Court  that  the  tenant-right  is  a 
great  number  of  mens  Cases,  and  much  to  be  favoured  in  respect  of  their  good  and 
nece.ssary  service  upon  the  borders  upon  any  occasion  ;  therefore  an  Injunction  is 
awarded  for  the  Plaintiffs  quiet  possession.  Harper  and  Greenwood  Plaintiffs,  Midleton 
and  Bainbridge  Defendants.     Anno  20  Eliz.  [1583-84]. 


I 


THE  TRANSACTIONS  of  the  HIGH  COURT 
OF  CHANCERY,  both  by  Practice  and 
Precedent.  Collected  by  William  Tothill, 
Esq.,   Late   one   of  The   Six  Clerks  [1559- 

1646]. 

1.  Actions. 

Domina  Chandois  contra  Chandois,  the  Court  ordered  that  an  action  of  trespass 
shall  he  tried  in  any  foreign  county,  in  July,  37  Eliz.  Reginse  [1595]. 

Barlow  contra  Wogan,  in  8  Jac.  h.  A.  fo".  18C  [1610-11]. 

The  hke  between  Tigh  and  Tigh  in  Hil.  15  Jac.  Regis  [1618]. 

Page  contra  Page,  U.  A.  fo.  74.     Ehz.  44  &  45  [1602]. 

Barreston  contra  ,  U.  B.  40  Ehz.  fo.  724  [1597-98]. 

Mulcaster  contra  Mulcaster,  Pasch.  44  Eliz.  [1602-3]. 

Gregson  contra  Everard.  in  Trin.  21  Jac.  Regis  [1623]. 

Comes  Bedford  contra  Russell,  further  [2]  part  of  the  county,  in  3  Car.  Regis 
[1627-28]. 

Dominus  Windsor  contra  Wright,  in  Pasch.  2  Car.  Regis  [1626]. 

Flood  contra  Trade,  in  Mich,  or  Hil.  5  Car.  [1629-30]. 

Ilsley  contra  Dom.  Parham,  in  32  Eliz.  h.  B.  fo.  839  [1589-90]. 

Kirkham  contra  Saunders,  circuity  of  action,  the  defendant  not  prohibited  to  plead 
several  leases  for  defence  of  his  title,  in  34  Ehz.  h.  A.  [1591-92]. 

Owen  contra  Lort,  an  action  of  traverse  tried  in  a  foreign  county,  in  10  Car.  Regis 
1634-35]. 

2.  Act  of  Paeli.^ment. 

Bowes  contra  Comitem  Northumbrie,  concerning  the  relation  of  an  Act  of  Parha- 
ment. 

3.  ACCOMPT. 

Lumley  contra  Garret,  when  merchants  and  co-traders  have  made  on  accompt, 
shall  not  be  compelled  here  to  make  a  new  accompt,  12  Car.  [1636-37]. 

Sands  contra  BladweU,  merchants  accompts.  Whether  an  accompt  perfected  shall 
)e  within  the  compass  of  the  statute  of  Hmitation  of  accompt,  13  Car.  [1637-38]. 

4.  Admssion. 

Lunsford  contra,  Popham,  a  lord  to  admit  a  tenant,  23d  January,  14  Jac.  [161 7]. 
[3]  Newby  contra  Chamberlaine,  the  Court  compels  a  lord  to  admit  a  tenant,  in 
jJich.  or  Hil*.  5  Car.  [1629-30]. 

March  contra  Gage  eod'  to  admit  a  tenant. 

Gravenor  contra  Rake,  the  Court  compels  the  lord  to  admit  a  tenant  copyliolder 
0  sue  at  law,  without  any  forfeiture  of  his  copyhold,  in  Mich.  31  &  32  Ehz.  fo.  21 
1588].  ^  ^^ 

5.  Advantage. 
Comes  Pembroke  contra  Hacket,  no  advantage  to  be  taken  at  law,  notwithstanding 

he  Statute  of  Limitation,  10  Car.  [1634-35]. 

6.  Advowson. 
Magister  Coll'  Emauueli'  contra  Ewens,  concerning  an  advowson  which  passed 

ut  by  general  words,  decreed  in  equity,  in  Hil.  21  Jac.  h.  A.  fo.  572  [1624]. 
C.  1.— 4* 
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7.  Affidavit. 

Hill  contra  Tiller,  upon  <a  certificate  from  the  mayor  of  a  town  under  the  common 
seal,  that  an  affidavit  was  made  before  him  for  serving  of  process,  an  attachment  was 
awarded,  in  I'J  Eliz.  fo.  G3.  U.  A.  [1576-77]. 

8.  Agreement. 

A  di'aft  of  an  agreement  before  the  commissioners  decreed,  notwithstanding  the 
defendant  refused.  Inter  Pope  and  Mason,  11  &  12  Eliz.  fo.  321  [1569]. 

[4]  Smith  contra  Gouch,  a  man  that  marries  the  executrix  of  one  that  makes  an 
agreement,  shall  be  as  far  bound  as  he  himself  that  made  the  agreement.  Trin.  40 
Eliz.  li.  B.fo.  118  [151)8]. 

Bates  contra  Heard,  there  was  agreement  between  the  said  parties,  that  lands 
should  be  conveyed  in  tail,  that  the  same  being  taken  away,  was  confirmed  by  decree 
to  be  performed  according  to  the  said  articles,  in  May,  11  Jac.  li.  A.  fo.  864  [1613]. 
[S.  C.  Dick.  4.] 

Throckmorton  contra  Dom.  Throckmorton,  articles  of  agreement  decreed  by  the 
judge's  advice  in  November,  7  Jac.  li.  B.  fo.  301  [1609]. 

Wadbroke  contra  Cheeke,  an  agreement  for  surrendering  of  a  copyliold  (though 
made  when  the  party  was  in  prison)  upon  bonds  for  performance  thereof,  in  3  Car. 
[1627-28]. 

Foster  contra  Eltonhead,  an  agreement  decreed,  and  Beuther  contra  Denton,  25 
Ehz.  [1582-83].  ...» 

Kinnersley  contra  Waller,  concerning  examination  of  some  parties  to  a  joint  stock, ' 
after  an  agreement  made  by  some  other  parties,  3  Car  [1627-28]. 

Erby  contra  Evans,  concerning  a  promise  or  bare  agreement,  in  Mich,  or  Hil.  5  Car. 
[1629-30]. 

Penniston  contra  Com'  Downe,  concerning  articles  of  agreement,  that  would  avoid 
an  [5]  estate  upon  pretence  of  no  delivery,  decreed  in  Mich,  or  Hil.  5  Car.  [1629-30].      i 
PoUington  contra  Pollington,  about  6  Car.  [1630-31]. 

Owen  contra  Deane,  the  defendant  got  an  assurance  of  lands  of  one  in  remainder 
of  an  estate  by  fine,  contrary  to  an  agreement  made  to  him  that  had  the  remainder, 
and  the  plaintiff  decreed  notwithstanding  that  the  defendant  should  reassure  it  to  the 
plaintiff,  in  Nov.  4  Jac.  [1607].  , 

vSpicer  contra  Dockwrav,  an  agreement  for  a  custom  shall  bind  a  purchaser  or  heir, 
12  Car.  [1636-37]. 

Plowden  contra  Marsham,  if  agreement  be  compelled  by  threats,  it  shall  not 
bind,  in  Hil.  3  Car.  [1628],  look  10th  of  June  1602,  the  contrary  between  lord  and 
tenant. 

Moyles'  case  contra  Home  and  others,  by  reason  two  hundred  pounds  was  deposited' 
towards  payment,  decreed. 

Wilkinson  contra  Deane,  Mich.  2  Car.  [1602],  which  afterwards  passed  away  against 
the  buyer,  because  notice  of  agreement. 

Fit'hing  contra  Portman,  43  Eliz.  [1600-1]. 

Auberv  contra  ,  concerning  an  agreement  made  by  a  joint-tenement, 

in  6  Car.  h.  B.  [1630-31]. 

Page  contra  Bishop,  concerning  an  agreement,  in  8  Car.  [1632-33]. 

[6]  9.  Alien. 
Proud  contra  Proud,  a  demurrer  because  an  alien  cannot  sue,  and  because  a  legacy 
given  one  in  ventre  sa  mere,  look  the  judge's  certificate,  in  14  Car.  [1638-39]. 

10.  Allowance. 

Bright  contra  Chappell,  children  allowed  seven  or  eight  pounds  per  centum  for  their 
education,  where  there  is  no  allowance  by  the  \n\\,  in  5  Car.  [1629-30]. 

Fisher  contra  Valence,  the  defendant  to  allow  damages  for  profits  received  in  Mich,  i 
3  Car.  [1627]. 

Dorrington  contra  Skinner,  in  8  Car.  [1632-33]. 

Chariish  contra  Ihffe,  eight  pounds  per  centum,  look  whether  the  mortgage  was 
before  the  statute  of  21,  or  since,  it  was  for  a  portion,  Ju.  3  Car.  fo.  263  [1G27]. 
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11.  Annuities. 

Fage  contra  Waller,  a  lease  devised  to  one,  out  of  that  there  is  by  will  annuities  given 
one  of  the  annuities  died,  one  other  of  them  claims  that  annuity  by  admim'stration' 
decreed  against  the  executors,  20th  October,  1G31.  ' 

Baynham  and  Newland  contra  Goche,  an  annuity  devised  out  of  lands  holden  in 
capita  to  charitable  uses,  holden  good,  not\rithstanding  the  statute  of  44  Eliz  li  A  tn 
520  [1601-2].  ■ 

[7]  .Jesus  College  case,  in  court  of  wards,  in  13  .Jac.  [161.5-16]. 

Gardiani  de  Eltham,  in  .June,  15  Jac.  [1617]. 

Aldsey  contra  Place,  a  case  made  in  Mich.  2  Car.  [1626]. 

Mayor  de  Reading  contra  Lane,  gift  to  poor,  because  no  corporation  void  •  vet 
relieved  in  42  Eliz.  li.  A.  fo.  706  [1599-1600].  '  ^ 

Pavier  ccfntra  Pavier,  an  annuity  granted,  but  because  the  lands  are  not  charge- 
able at  law,  this  Court  will  not  in  equity,  but  decreed  to  be  paid  in  14  Car  fo  213 
[1638-.39].  ■     ■ 

Wiard  contra  Mosse,  an  annuity  intailed  though  not  good,  in  Hil.  1 5  Car.  [1 640]. 

12.  Answers. 

Toy  enforced  at  the  suit  of  Kirke,  to  set  down  upon  his  oath,  whether  his  lease  was 
expired  or  not,  25  Eliz.  [1582-83]. 

Mildmay  was  not  enforced  by  answer  to  the  bill  of  Gary  and  Cottington,  to  discover  a 
furfeiture  to  his  own  hurt,  32  and  33  Eliz.  [1 590]. 

Persons  of  a  corporation  charged  as  private  persons,  answered  upon  oath. 

Warr'  cantra  Societatem  Feltmakers,  in  20  or  21  Jac.  [1622-24]. 

Gowen  contra  Taylor,  38  &  39  Eliz.  [1596]  the  defendant  being  in  prison  would 
not  answer,  therefore  the  plaintiff  was  admitted  to  proceed  to  proofs. 

[8]Becket  contra  Waller,  28th  November,  40  Ehz.  [1597],  the  defendant  being  in 
[jrison,  and  not  in  the  Fleet,  would  not  make  a  better  answer,  though  two  subpoenas 
were  served,  my  Lord  Keeper  said.  Let  that  be  deposed,  and  he  should  be  shut  up  close 
prisoner  in  what  prison  soever  he  was. 

Butt  contra  Ward,  the  defendant  enforced  to  answer  without  his  wife,  28  Eliz 
[158.5-86]. 

Elizabeth  Brereton  contra  Hart,  Mich.  1587,  the  like. 

Kirkham  contra  Saunderson.  Saunderson  having  two  leases,  was  allowed  to 
stand  by  answer  upon  them  both,  and  not  restrained  to  one  at  his  peril,  Hil.  35  Eliz. 
[159.3]. 

Burgony  contra  Machell,  the  defendant  divided  his  title  by  a  lease  and  assignment, 
which  was  before  his  knowledge,  and  therefore  pleaded  that  he  heard  say,  that  such  a 
lease  and  assignment  was  made  ;  the  Master  of  the  Rolls  was  of  opinion,  because  it  was 
another's  act,  the  oath  is,  that  he  thinks  it  to  be  true  ;  the  defendant  might  have  pleaded 
directly,  that  they  were  made  as  he  thinketh,  37  Eliz.  [1594-95]. 

Rotheram  contra  Saunders,  the  defendant  answered,  that  he  had  no  evidence 
belonging  to  the  plaintiff,  that  answer  was  disallowed,  because  the  defendant  therein 
will  be  his  own  judge  whether  they  belonged  [9]  to  the  plaintiff  or  not.  And  there- 
fore he  was  ordered  to  answer  what  he  had,  and  to  bring  tliom  to  be  viewed  to  whom 
they  belonged,  Pasche  37  Eliz.  [1595]. 

A  man's  own  acts  must  be  answered  directly  upon  oath,  in  the  afhrmative  or  nega- 
tive, without  traverse,  as  Master  Justice  Beamont  held  in  the  case  of  Williams  and 
Leighton,  38  Eliz.  [159.5-96]. 

Stauden  contra  Bullock,  the  defendant  forced  to  set  down  to  whom  he  assigned 
his  lease,  because  otherwise  the  lessor  would  have  no  action  of  waste  ;  and  to  set  down 
the  names  of  the  persons  whom  he  had  caused  to  fell  trees,  whereby  the  lessor  might 
have  his  action  against  them,  38  &  39  Eliz.  [1596]. 

Wilcox  and  Yates  contra  Fisher,  after  republication,  a  better  answer  ordered,  38 
&  39  Eliz.  [1596]. 

Whether  a  licence  to  assign  a  lease  were  granted  or  not,  being  but  three  years  past, 
the  defendant  ordered  by  my  lord  to  answer  directly,  and  not  to  his  remembrance. 
Oswald  contra  Pennant,  38  &  39  Eliz.  [1596]. 


1 08  ANSWERS  TOTHILL,  10. 

Part  of  the  title  omitted  out  of  the  answer,  and  tlie  defendant  would  have  jiut  in  a 
second  answer  with  the  full  title,  and  my  lord  said,  not  for  all  he  is  worth.  Ward  and 
Colmer,  1597,  and  4U  Eliz.  [15;)7-98].  and  Dacres  and  Stanhop,  eod. 

[10]  Harbert  contra  Morgan,  1597,  the  defendant  ordered  to  set  down  his  term 
certain. 

The  defendant  could  not  answer  certainly  what  consideration  he  had  a  lease  for 
twenty  years  past,  and  not  confessed  it  directly,  but  my  lord  said  it  was  a  crafty  answer, 
for  he  said  directly  that  it  was  not  upon  trust,  and  it  was  of  good  value.  Randall  was 
])laiiitiff  in  1597. 

Willoughby  contra  Dom.  Wharton,  she  appointed  to  answer  upon  oath,  and  not 
upon  her  honor,  a!id  so  they  ought  to  be  sworn  as  witnesses  (as  my  lord  held)  or  else 
no  attaint  lieth,  if  the  jury  do  not  according  to  evidences,  1597. 

Mitchell'  contra  Webb,  1st  November,  4  Eliz.  [15r)2]. 

The  defendant  by  answer  accuseth  himself  and  fellow-defendant,  and  is  believed 
against  himself,  but  not  against  his  fellow. 

Whether  a  joint-tenant  should  be  enforced  b}'  law  to  disclose  a  partition  in  the  life 
of  his  fellow.     Best  contra  did,  two  orders  in  22  or  23  Ehz.  [1579-81]. 

Cromer  contra  Penniston,  in  39  &  40  Eliz.  [1597],  doubted. 

Infants  to  ansiver  upon  oath,  and  hound  by  decree. — Warberton  contra  Fanshaw, 
Mich.  39  Eliz.  \l  B.  fo.  289  [1597]. 

[11]  Infants  to  answer  by  guardian,  Com'  Dorsset  contra  Puckle,  in  Hil.  li.  B.  fo. 
G83,  13G1. 

Westerne  contra  Talpit,  12th  May,  37  EHz.  li.  B.  fo.  106  [1595]. 

Langley  contra  Marke,  primo  Eliz.  li.  B.  fo.  71  [1558-59].     [S.  C.  Cary,  38.] 

Arch  contra  Collins,  Gth  May,  primo  Eliz.  fo.  113,  121  [1559]. 

Phillips  contra  Owen-ap-Howell,  2  Eliz.  li.  A.  fo.  121  [1559-GO]. 

Posthumus  Hobbie  contra  Smith,  18  Jac.  229  [1G20-21]. 

Rivell  contra  Com'  Salop,  the  defendant  to  answer  upon  oath,  Mich.  10  Jac. 
[I'^l^]. 

Comes  Pembroke  contra  \\ainman,  an  infant  of  12  years,  but  not  upon  oath,  5  Jac. 
li.  A.  fo.  1051  [1G07-8]. 

Tichborne  contra  Edmonds,  the  defendant  to  answer  the  bill  though  excom- 
municated, 37  Eliz.  li.  A.  fo.  37G  [1594-95].     Plurapton  contra  Belloes. 

Philips  contra  Benson,  the  defendant  ordered  to  answer  a  bill  of  perjury,  19  EUz.  li.  B. 
fo.  1G5  [1578-79].     [8.  C.  Cary,'G8.] 

WoUey  contra  Long,  Pasche  10  Jac.  [1G12]. 

Gargrave  contra  Gargrave,  in  1597,  the  defendant  answered  voluntarily. 

Jervace  and  Ba.xter,  Trin.  22  Eliz.  [1580]. 

[12]  A  report  in  39  Eliz.  [159G-97]  between  Eumney  and  Wentworth. 

Trentham  contra  Kinnersley  and  Uxor,  the  wife's  answer,  admitted  without  the 
husband's,  he  pretending  pleading  jurisdiction  of  Court,  4  Jac.  li.  B.  fo.  90  [1G06-7]. 

Matthew  contra  Matthew,  two  defendants,  one  having  answered,  the  other  refused, 
but  shall  be  bound  bv  the  others  answer,  if  the  cause  pass  against  them,  7  Jac.  fo.  702 
[1609-10]. 

(Chester  contra  Hicks,  Hil.  1633,  to  amend  an  answer  in  the  mistaking. 

Eland  contra  Cottington,  ordered  to  answer,  though  it  be  to  his  prejudice  by  statute 
laws,  in  Trin.  or  Mich.  4  Car.  [1606]. 

Wakeman  contra  Smith,  although  criminal  causes  are  not  here  to  be  tried  directly 
for  the  punishing  of  them,  yet  incidently  for  so  much  as  concerneth  the  equity  of  the 
cause,  they  are  to  be  answered.  | 

Sir  Matthew  Carew's  report  in  27  Eliz.  [1584-85]. 

Winn  contra  Swavne,  a  commissioner  to  answer  bribery  and  corru25tion,  Trin.  6  Car. 
[1630]. 

Mayor  Sarum  contra  Episc'  Sarum,  a  bishop  to  answer  upon  oath,  3  Car.  [1627-28]. 

[13]  Eyre  contra  Wortley,  one  defendant's  answer  shall  not  prejudice  the  other  de- 
fendant, about  3  Car.  [1627-28]. 

Chettle  contra  Chettle,  a  rejoinder  and  a  commis.sion,  the  defendant  to  amend  her 
answer,  but  my  lord  saith  not  to  amend  an  answer  after  issue  joined,  Mich.  9  Car. 
[1633].     Quere  further  what  was  determined. 

East  contra  Bettison,  Pasche  21  Eliz.  [1579],  h.  A.  fo.  176,  an  exchequer  man  to 
answer.     [S.  C.  Carv,  67.] 
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Menell  contra  Fenton,  eod.  fo.  231. 

Reader  contra  Ceble,  after  a  dedimus  to  answer,  liberty  to  demur  9  Car  li  B  fo 
333  [1633-34].  "  '  ■    •     ■     • 

Pridgeon  contra  Lambe,  or  Thornhurst  contra  Lambe,  7  Car.  [1631-32]. 

Perry  contra  Gunter,  in  Pasch.  2  Car.  li.  A.  fo.  546  [1627]. 

Acton  contra  Decanum  Elye,  the  defendant  to  answer  as  a  politic  bod\-,  9  Car. 
[1633-34].     Quere  whether  upon  oath. 

Portman  contra  Popham,  a  wife  to  answer  without  her  husband,  he  being  beyond 
sea,  in  11  Car.  [1635-30]. 

13.  Arrear.\ges. 

Saris  contra  Strudhav,  the  plaintiff  to  have  arrearages  before  attornment  •''5  Eliz 
[1582-83]. 

[14]  Drury  contra  Drury,  concerning  how  far  a  joint-tenant  shall  allow  arrearages 
before  partition,  6  Car.  [1630-31]. 

[Mews'  Dig.  tit.  Ixf.vnt,  c.  PROPERTi-,  0.  Account.     S.  C.  Chan.  Rep.  49.] 

14.  Assignment. 

Yardley  contra  Knight,  a  debt,  assigned  before  a  commission  of  bankrupt  sued  out 
good,  7  Car.  [1631-32]. 

Knight  and  Chambers  contra  Gregorie,  eodem. 

15.  Assurance. 

Kempe  contra  Palmer,  in  1594,  further  assurance  not  demanded  within  the  time, 
yet  in  equity  ordered  to  make  further  assurance  afterwards. 

Inter  Carrington  and  Uxor  quer,  and  Humphrey  defendant.  It  is  ordered,  that 
the  defendant  and  his  wife  shall  make  an  absolute  assurance  for  the  extinguishment 
of  her  right  in  the  lands,  in  primo  Edw.  6.  fo.  306  [1547-48],  and  in  h.  C,  fo.  3019. 

Beeston  contra  Langford,  further  assurance  compelled,  41  Eliz.  U.B.fo.  222  [1598-99]. 

16.  Attachments. 

An  attachment  against  the  Lord  Cromwell  against  Tavernor,  about  14  Eliz.  [1571- 
72]. 

The  hke  against  the  Lord  Dacres,  32  Eliz.  li.  A.  fo.  65  [1589-90]. 

An  attachment,  about  June,  37  Ehz.  [1595],  against  the  Lord  Barkley,  at  the  motion 
of  the  Countess  of  Warr'. 

[15]  Keies  contra  .Macher,  an  attachment  against  the  \vife  alone,  and  not  the 
husband,  for  that  she  would  not  answer  the  bill,  Mich.  4  Jac.  [1606]. 

Farmer  contra  Fox,  because  the  defendant  maketh  oath,  that  he  cannot  answer 
without  sight  of  writings  in  the  country,  and  then  puts  in  a  demurrer,  therefore  an 
attachment  is  awarded  against  liim,  Pasche  21  Ehz.  [1579].    [S.  C.  Cary,  110.] 

Savill  contra  Shngsbv,  an  attachment  against  an  infant,  to  make  him  to  choose  a 
guardian,  Hil.  7  Car.  [1632]. 

Witham  contra  Roberts,  an  attachment  awarded  against  the  plaintiff  for  arresting 
the  defendant,  upon  an  attachment  in  the  Court  of  Requests,  against  the  privilege  of 
this  Court,  the  defendant  being  formerly  a  privileged  man,  and  an  injunction  to  stay 
proceedings  there,  9  Car.  [1633-34]. 

17.  Attorney. 
Might,  an  attorney,  sued  at  law  upon  an  action  of  the  case,  for  confessing  an  action 
without  warrant  for  one  Hargate,  for  whom  he  had  been  an  attorney,  wherefore  Might 
sought  reUef  in  this  Court,  and  could  not  have  it,  in  1595. 

18.  Attornment. 
Huish  and  Blond  and  Fowler,  39  Ehz.  [1596-97],  Trin.  and  Pasch.  36  Ehz.  li.  A. 
fo.  19  [1594]. 

[16]  Dannett  contra  Blackall,  an  attornment  ordered  notwithstanding  a  disseisin, 

and  it  was  for  a  lease,  11  Car.  vel  Jac.  [1635-36  or  1613-14]. 
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Pie  contra  Bevill,  the  defendant  ordered  to  show  evidences,  to  direct  what  tenants 
ought  to  attorn,  and  to  discover  who  is  tenant,  11  Car.  [1C35-3C]. 

Sands  contra  Lewes,  an  attornment  ordered,  and  arrearages  and  damages  since 
rent  became  due,  11  Car.  [1G35-.'3(J]. 

Vivian  contra  Tresayer,  notwithstanding  no  attornment  before  Quid  juris  clamat, 
ordered  to  go  to  law  directing  a  special  trial  in  it,  14  Car.  [1G3S-39]. 

19.  Award. 

Dale  contra  Wood,  Trin.  24  Eliz.  [1582].  An  award  made,  tlie  defendant  recovered 
money  thereby,  the  plaintiff  would  have  had  it  decreed,  could  not,  because  it  was  not 
made  by  any  warrant  of  this  Court. 

Twyn  contra  Twinn,  the  Court  ordereth  an  award  or  agreement  to  be  performed 
concerning  a  lease  and  other  things.  40  Eliz.  li.  B.  fo.  403  [15',i7-98]. 

Sands  contra  Carvil,  in  9  Car.  [1G33-34]. 

Car  contra  Heron,  an  award  decreed  witli  the  advice  of  the  Lord  Chief  Justice,  in 
22  &  23  EHz.  H.  A.  fo.  59G  [1580]. 

Hall  contra  Hocks,  in  Nov.  38  «fc  39  EUz.,  it  is  a  voluntary  award  [159G]. 

[17]  Godderick  contra  Swansell,  an  award  decreed  by  this  Court,  and  a  man  bound, 
though  no  party  to  the  exchange,  9  Jac.  H.  B.  fo.  145G  [lGll-12]. 

Bishop  contra  Bishop,  a  voluntary  award  decreed,  but  some  part  being  to  bind 
tenant  in  tail  not  to  alien,  the  Court  would  not  decree  that,  but  gives  relief  against  the 
award,  being  to  make  a  perpetuity,  and  a  man  not  bound  to  answer,  as  to  cause  him 
to  be  subject  to  the  penalty  of  a  bond,  and  the  Statute  of  Limitation  (as  this  case  stands) 
is  overruled,  Mich.  15  Car.  [1G39]. 

Colt  contra  Smith,  an  award  made  by  Cordall  and  the  bishop  forty  years  since, 
decreed  against  the  successor  for  the  manner  of  titliing,  Mich.  21  Car.  [1645]. 

20.  B.UL. 
A  bail  in  this  Court,  or  in  the  civil  law,  is  discharged  upon  bringing  in  the  jirincipal, 
as  he  may  at  the  common  law. 

ArchboU  contra  Barrell,  23  &  24  Eliz.  [1581].     [S.  C.  Ch.  Ca.  Ch.  143.] 

21.  B.^RG.UN. 

Rogers  contra  Smith,  the  suit  is  touching  two  horses,  for  which  the  defendant  was 
to  pay  by  doubling  an  oat,  demurred  because  but  an  action  of  the  case,  overruled  in  15 
Car.  ilG'39-40]. 

Fage  contra  Browne,  concerning  the  [18]  buying  of  a  lute  bv  the  strings,  in  1  or 
2  Car.  [1G25-27]. 

22.  Barrister.  f 

Swallow  contra  Man,  a  barrister  of  the  Temple,  being  free  of  a  company,  and  by 
liis  will  disposeth  of  profits  of  lands,  how  far  shall  it  trench  upon  the  custom,  Pasch. 
25  Car.  [1649]. 

23.  Bill. 

One  which  had  a  covenant  to  deUver  e^ndences,  exhibited  his  bill,  supposing  certain 
deeds  to  remain  in  the  covenantor's  hand,  the  opinion  of  the  Court  was,  the  defendant 
needed  not  to  answer,  because  he  should  thereby  disclose  cause  of  forfeiture  of  the 
bond.    Wolgrave  contra  Coe,  Mich.  1595,  38  Eliz. 

A  bill  to  examine  witnesses  in  perpetual  memory  touching  common  not  thought 
fit,  but  a  bill  upon  the  title,  and  to  examine  wtnesses  and  publication  thereupon,  and 
then  to  go  to  law.     Throckmorton  contra  Griffin,  38  &  39  Eliz.  [1595]. 

The  father  complaineth  for  a  lease,  which  is  in  the  son  to  the  father's  use.  Pomeroy 
contra  Ford,  Pasch.  1597. 

A  bill  upon  a  penal  statute,  claiming  one-half  to  the  queen,  and  another  to  the  party, 
disallowed  by  my  lord's  opinion.  Coward  and  West,  Trin.  39  Eliz.  [1597],  though  [19] 
not  mentioned  in  the  order. 

Clifiord  contra  Adams.  11  &  12  Eliz.  [1569]  li.  A.  fo.  294,  the  plaintiflt  having 
put  in  his  bill  being  misconceived,  notwithstanding  answers  put  in,  and  proceedings 
had  thereupon,  was  taken  off  the  file  and  new  put  in. 
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Stanley  contra  Young,  Hil.  1590,  the  Lord  Chancellor's  opinion  was,  that  the  old 
and  new  proofs  should  be  read  upon  a  new  bill,  to  prove  better  matter. 

Cromer  exhibited  a  bill  against  Champney,  to  be  relieved  of  a  bond  made  for  money 
won  at  dice,  the  defendant  would  have  been  dismissed,  but  ordered  to  answer  it  '^''d 
May,  38  Eliz.  [159C]. 

And  the  like  case  between  Hubbard  and  the  Lord  Compton,  about  44  Eliz.  [1601-2]. 

Piggot  contra  Parson,  44  Eliz.  [1601-2]  because  the  ground  of  the  bill  is  for  a  legacy, 
thought  fit  to  be  dismissed. 

Pennington  contra  Cooke,  a  bill  to  prevent  dower,  being  her  husband  was  past 
memory  at  time  of  marriage,  but  it  was  dismissed  to  law,  3  Jac  li  B  fo  6 
[160.5-6]. 

Hare  contra  Hide,  a  bill  preferred  against  an  infant,  and  he  ordered  to  answer, 
Hil.  3  Jac.  and  Pasch.  Prox'  [1606]. 

Scoble  contra  Holman,  if  the  plaintiff's  bill  were  exhibited  before  judgment,  the 
[20]  defendant's  proceedings  to  stay,  or  else  not.  38  Eliz.  fo.  79  [1595-96]. 

VaiLx  contra  Dowell,  39  Eliz.  "[1596-97]  lib.  B.  fo.  132,  no  bill  or  reWvor  after 
marriage. 

Dale  contra  Dale,  the  like. 

In  25  Eliz.  [1582-83]  Sloper  contra  Bacon. 

Greswell  contra  Luther,  19  &  20  Eliz.  li.  A.  fo.  210  [1577],  a  bill  to  find  who  is 
tenant  of  land  whereby  to  ground  an  action. 

No  bill  of  review  admitted  upon  new  matter,  Lovegraie  contra  Webb,  3  Jac.  259 
[1605-6];  Mudget  contra  Davies,  15  Jac.  li.  B.  [1617-18]. 

Carnsew  contra  Coad,  a  sheriff  preferred  his  bill,  to  have  relief  upon  an  escape  of 
one  that  was  in  execution,  Mich.  20  Jac.  li.  B.  fo.  306  [1622]. 

Keynell  contra  Quintin,  li.  A.  7  Jac.  fo.  933,  contrary  [1609-10]. 

Reynell  contra  Longcastle,  Hil.  19  Jac.  [1621];  Boll  and  Farrington.  10  Jac.  li.  B. 
fo.  178  [1612-13]. 

Caesar  contra  Cater.  Pasch.  9  Car.  [1633].  a  bill  in  the  nature  of  an  avowry  for 
rent,  and  service,  the  defendant  ordered  to  set  out  a  place,  and  stand  upon  right,  or  go 
to  hearing. 

Askwith  contra  Turnor,  ilich.  1633,  a  decree  at  York,  a  bill  preferred  in  this  Court 
to  reverse  it,  the  matter  was  heard  at  large,  notwithstanding  any  pleading  of  the 
defendant. 

[21]  Preston  contra  Proctar,  2  Car.  [1626-27]. 

Boucher  contra  Barwicke,  Pasch.  vel  Trin.  10  Gar.  [1634]. 

Alexander  contra  Cresheld,  a  general  and  vohtntary  promise  (and  no  considera- 
tion) of  the  son,  to  disengage  and  pay  the  father's  debts,  where  no  advancement  by 
his  father,  dismissed,  28th  October,  7  Car.  [1631]. 

Cowley  cantra  Anderson,  20  Jac.  [1622-23]  li.  B.  fo.  77,  the  defendant  conveyed 
'and  to  the  use  of  his  daughters,  the  plaintiff  married  one,  and  had  children  by  her 
who  are  dead,  the  plaintiff  prefers  his  bill  to  be  tenant  by  curtesy,  but  held  not  so, 
liecause  the  daughters  had  joint  estates,  and  so  goes  to  the  survivor. 

Clifford  contra  Laughton,  the  plaintiff  prefers  a  bill  in  this  Court  against  the 
defendant,  supposing  that  more  lands  passed  than  was  intended,  but  because  the 
defendant  was  a  purchaser  upon  valuable  consideration,  would  give  no  relief,  4  Jac.  li. 
B.  fo.  340  [1606-7]. 

Kingsmill  contra  Etheridge,  the  defendant  sueth  for  contribution  after  judgment, 
which  was  assigned  for  that  purpose  in  June,  20  Jac.  [1622-23]. 

Newman  contra  Lloyd,  a  demurrer  overruled  about  20  Jac.  [1622-23]. 

Hill  Mil',  contra  Penty,  ^Valsh  and  al".  [22]  about  17  Jac.  [1619-20]:  another  in 
the  queen's  time  between  Agar  and  Curson. 

Hide  contra  Burges,  upon  a  bond,  3  Car.  [1627-28],  a  bill  preferred  to  be  relieved 
upon  point  of  escape,  but  dismissed. 

Brackin  cantra  Dom.  Perpoint,  25th  November,  21  Jac.  [1623]. 

Reynell  contra  DarUng,  6th  October,  19  Jac.  [1621]. 

Reynell  contra  Whiting,  14th  May,  19  Jac.  [1621]. 

Dom'  Kempe  contra  Risbie,  a  bill'to  find  a  tenant  to  an  estate  whereby  to  ground 
an  action  of  dower,  in  Mich.  2  Car.  [1626]. 

Lello  contra  Lamplugh,  concerning  an  escape,  Mich.  5  Car.  [1629]. 

Hemming  contra  Leigh,  tenant  pur  auler  vie,  exhibited  a  bill,  or  an  executor  sues 
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for  title  of  land,  whether  this  shall  hold  in  !i.  U.  (ar.  G  [1()30-31J,  about  two  years 
after  referred  to  Master  Justice  Jones. 

Harding  contra  Tedwell,  a  bill  for  fees  was  dismissed,  and  Moore  contra  Rowe, 
5  Car.  [lG'29-30]. 

Yclverton  contra  Rolfe,  6  Car.  [1630-31]. 

Tipping  contra  Chamberlaine,  a  suit  to  set  out  boundaries,  Mich.  2  Car. 
[162GJ. 

Samuel  contra  Samuel,  a  bill  first  preferred  in  the  Couit  of  Requests,  and  the  same 
being  mistaken  there,  prefers  another  [23]  bill  here,  the  defendant  pleads  the  proceed- 
ings in  that  Court,  notwithstanding  overruled,  9  Car.  [1633-34]. 

Sucklyn  contra  Morley,  the  bill  being  to  discover  what  money  the  defendant  \\oa 
at  dice  or  play  of  the  plaintiff,  overruled,  and  an  injunction,  to  stay  suit  upon  a  bond 
entered  into  for  the  money,  11  Car.  [1635-36]. 

Dayrell  contra  Pollard,  a  bill  to  assist  a  covenant,  11  Car.  [1635-3G]. 

Potts  contra  Scarborough,  the  bill  being  to  examine  witnesses  in  perpetual  memory 
concerning  common  retained,  11  Car.  [1635-36]. 

Walker  contra  Lipcombe,  for  that  the  plaintiff  showed  by  his  bill,  that  he  hath  no 
witnesses  to  prove  the  same,  and  the  defendant  denied  upon  oath,  therefore  dismissed, 
Mich.  12  Car.  h.  B,  [1G36]. 

Read  contra  Gilbert,  a  demurrer  put  into  a  bill  for  fees  for  soliciting  to  discharge 
a  tenure  done  accordingly  yet  demurred  to  stand,  12  Car.  [1636-37]. 

Savill  contra  Timperley,  a  bill  to  be  relieved  for  a  way  wluch  hath  been  abolished, 
a  commission  to  set  it  out  in  8  Jac.  fo.  855  [1610-11]. 

Rembolt  contra  James,  in  Mich.  15  Car.  [1G39]. 

[24]  Miller  contra  Blandist,  to  be  relieved  concerning  a  promise  to  assure  land  of 
inheritance,  but  because  there  was  no  execution  thereof,  but  only  55  shillings  paid  in 
hand,  dismissed  in  30  Jac.  li.  B.  fo.  234  [?]. 

Towne  contra  Traherne,  a  bill  preferred  here  to  stay  a  suit,  brought  upon  false 
imprisonment,  in  10  Jac.  lib.  A.  fo.  477  [1612-13]. 

Arundell  contra  Drew,  a  bill  entered  into  to  procure  a  marriage,  cancelled.  A  case 
between  Cosvenors  and  Comes  Suff.  10  Jac.  [1G12-13]. 

Ireland  contra  Jeffrey. 

Delabarr  contra  Cox,  the  bill  to  be  relieved  upon  articles  of  agreement,  but  (because 
the  bargain  at  dice)  would  not  decree  it,  in  Mich.  14  Car.  [1638]. 

Price  contra  Palmer,  a  suit  to  reverse  a  decree  made  against  a  wife,  she  consenting 
to  a  feme  covert's  answer,  shall  bind,  in  Mich.  9  Car.  [1633]. 

Hire  contra  Wardall,  the  bill  is  to  have  a  man's  will  performed,  9th  July,  4  Car. 
[1628]. 

Aprice  contra  Aprice,  a  bill  preferred  for  a  personal  estate,  because  he  makes  aa 
estate,  title,  or  interest  to  himself,  dismissed  in  Mich.  13  Car.  [1637]. 

Gerrard  contra  Deering,  because  a  prohibition  to  stay  suit  in  the  Court  of  Requests, 
prefers  a  bill,  and  desires  depositi-[25]-ons  in  that  Court  to  be  used,  Pasch.  1  Car. 
[1625]. 

Bateman  contra  Wells,  a  bill  to  dissolve  a  contract  of  marriage,  and  to  have  bond 
delivered  up,  because  the  woman  denies  to  have  him,  Plil.  8  Car.  [1633]. 

Cotton  contra  Foster,  the  plaintiff  prefers  liis  bill  to  have  tlie  defendant  answer, 
whether  the  contract  was  to  receive  more  monies  for  interest  than  warranted,  demurred 
into,  but  overruled,  and  if  found  that  the  defendant  lent  it  without  consideration,  then 
to  take  the  forfeiture  in,  25  Eliz.  fo.  15  [1582-83]. 

Walsh  contra  Marshall,  a  bill  upon  a  recognizance,  the  defendant  pleads  the  Statute 
of  Usury,  and  the  same  is  insufficient.  Ordered  to  put  in  such  a  plea  as  he  will  stand 
unto,  25  Eliz.  li.  B.  fo.  28  [1582-83]. 

Mallery  contra  Vintner,  a  bill  to  be  relieved  upon  an  action  of  the  case  upon  an 
accompt,  after  a  verdict,  judgment,  and  execution  at  law,  referred  again  to  law,  be- 
cause a  verdict  passed  upon  the  oath  of  one  Vintner,  who  was  thought  not  to  have 
dealt  fairlv  at  the  trial,  and  after,  the  cause  referred  to  this  Court  for  equity,  Hil.  15 
Car.  [1640]. 

Muffet  contra  Crackplace,  the  defendant  and  two  more,  ordered  to  conform  them- 
selves to  an  agreement  of  other  [26]  creditors,  11  Jac.  li.  A.  fo.  104  [1()13-14]. 

Many  plaintiffs  in  one  bill  for  several  causes,  and  much  disliked.  Bristow  and 
Parker,  in  1590. 
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24.  Bonds. 

Garford  contra  Humble,  ancient  bonds  put  in  suit,  ordered  to  be  cancelled  about 
Mich.  IG  Jac.  169  [1618]. 

Monson  contra  Bettison,  simile  in  5  Car.  [1629-30]. 

Hubberstie  contra  Dumethalls,  bonds  entered  into  for  tobacco  here  cancelled 
Mich.  11  Jac.  [1613]. 

Pearcy  contra  Bardolfe,  the  defendant  seeks  to  put  a  bond  in  suit  against  the  plain- 
tifJ,  having  married  she  that  promised  not  to  marry  without  the  consent  of  friends. 
Ordered  not  to  proceed  in  32  Eliz.  \\.  A.  fo.  213  [1589-90]. 

Simonds  contra  Lomley,  bonds  released  by  the  father,  wliich  he  had  taken  in  the 
names  of  his  sons  being  infants,  thought  good  and  allowed  in  Hil.  20  Jac.  [1623]. 

Watts  contra  Lock,  4  Car.  [1628-29],  bonds  cancelled  which  have  been  entered  into 
per  menaces,  threats,  and  imprisonments. 

Otby  contra  Daniel,  point  of  cozenage,  bonds  cancelled,  and  concerning  wares, 
in  5  Car.  li.  B.  [1629-30]. 

Wood  contra  Berry,  concerning  bonds  given  for  resigning  a  benefice,  my  Lord 
Keeper's  distinction  concerning  simony,  in  Trin.  Car.  6  li.  B.  fo.  653  [1630]. 

[27]  Snell  contra  Still,  concerning  bonds  to  present  to  a  benefice,  M.  3  Car.  [1627]. 

Topp  contra  Roberts,  Mich.  12  Car.  H.  A.  fo.  66  [1636]  the  defendant  would  avoid 
the  payment  of  money  upon  a  bond,  because  the  plaintiff  made  a  release  the  same 
day  after  the  bond  entered  into,  relieved  here. 

Wynne  contra  Swayn,  and  Man  contra  Ham,  bonds  entered  into  for  performance 
of  an  award,  upon  non-performance  sued,  yet  sta}'ed  by  injunction,  6  Car.  li.  B. 
[1030-31]. 

Lever  contra  Arsents,  6  Car.  li.  B.  [1630-31]  bonds  entered  into  for  fees,  and  lord's 
favours  cancelled. 

Colston  contra  Carr,  a  misnomer  in  a  bond  no  advantage  to  be  taken,  11  May, 
33  Eliz.  [1591]. 

Wright  contra  Moore,  7  Car.  [1631-32]  a  voluntary  bond  of  £1000  entered  into 
for  no  consideration,  cancelled  in  the  presence  of  Judges. 

Arleston  contra  Kent,  bonds  entered  into  for  procuring  a  marriage,  cancelled, 
February,  17  Jac.  [1620]. 

(Jotts  contra  Gibson,  February,  10  Jac.  [1613],  an  injunction  awarded. 

Wiseman  contra  Pascell,  the  bond  brought  into  Court,  3  Car.  [1627-28]. 

Trobridge's  case,  9  Car.  [1633-34]  two  bonds  for  first  fruits  entered  into,  the  first 
must  be  delivered  up. 

Malton  contra  Pennell,  12  Car.  [1636-37]  though  a  bond  be  forfeited,  and  money 
tendered  after-[28]-wards,  shall  be  allowed  no  use  after  the  tender. 

Dom.  Cavendish  contra  Forth,  bonds  entered  into  in  22  Eliz.  [1579-80],  because 
it  was  not  inventoried,  and  some  money  proved  to  be  paid  to  the  testator,  it  was  con- 
ceived the  money  was  all  paid,  and  the  bonds  decreed  to  be  delivered  up. 

Tisdal  contra  Danvers,  a  covenant  that  a  meadow  was  haimeable  at  May  day,  and 
a  bond  for  performance  of  covenants,  that  the  meadow  was  haimeable  at  April,  the 
bond  was  put  in  suit  upon  that  covenant,  decreed  to  be  cancelled,  in  10  Jac.  li.  A. 
fo.  231  [1612-13], 

Archer  contra  Bartlet,  in  10  Car.  [1634-35]  where  the  bond  is  made  without  use 
by  the  father,  the  son  shall  be  concluded. 

Bridges  contra  Wimbleton,  concerning  a  voluntary  bond  entered  into,  10  Car. 
[1634-35]. 

Mainwayring  contra  James  and  Moie,  concerning  bonds  entered  into,  to  procure 
a  pardon,  the  bill  and  answer  expresseth  the  bonds  to  be  without  any  consideration, 
and  no  personal  estate  to  satisfy,  and  how  far  the  pardon  shall  take  away  the  civil 
action  of  another,  and  the  Lord"  Keeper's  declaration,  if  a  man  enters  into  a  bond  for 
payment  of  a  sum  certain,  at  a  day  certain,  the  obligee  shall  not  be  put  to  prove  the 
bond,  in  November,  1629. 

[29]  25.  Brocage. 
Sands  contra  Greshall,  the  great  cause  concerning  young  gentlemen  being  brought 
in  by  Londoners,  Hil.  31  or  32  Eliz.  [1589  or  1590]. 
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2G.  Cattle  Titoeable. 
Southby  contra  Meere,  5  or  6  Car.  [1629-31]  concerning  what  manner  of  cattle 
are  titheable. 

27.  Charitable  Uses. 

Seymor  contra  Pauperes  de  Twiford,  money  long  since  given  to  a  charitable  use, 
decreed  with  interest,  Trin.  1634. 

Woolrich  contra  Inhabitant  de  Frempton,  charitable  uses  upon  the  statute  of 
43  Eliz. 

Burford  contra  Pauperes  de  Sudbury,  Trin.  5  Car.  [1020]. 

Slater  contra  Phillips,  concerning  a  charitable  use,  and  the  judge's  certificate  upon 
the  statute  of  43  EUz.  5  Car.  [l(;2'.t-30]  and  Mich.  2  Car.  [1626]. 

Pauperes  de  East-Greensteed  contra  Howard,  my  lord  declared,  that  when  he 
had  altered  or  confirmed  the  decree  made  upon  the  statute  43  Eliz.,  the  decree  is  to 
be  perpetual,  and  then  to  remain  in  the  petty-bag,  and  it  is  in  his  power  to  make  decree 
good,  which  is  defective,  in  8  Car.  [1632-33]  and  10  [1634—35],  how  far  a  purchaser 
shall  be  bound. 

Hungate  ex  parte  Inhabitant  de  Sherborne,  [30]  3  Car.  [1627-28],  a  debt  which  is 
a  charitable  use  in  action,  was  given  for  the  erection  of  a  school,  and  this  was  a  good 
appointment  witliin  this  law. 

Steward  contra  Jermyn,  41  Eliz.  [1598-99],  when  a  donor  appoints  lands  or  goods 
to  be  sold  to  maintain  a  charitable  use,  and  dotli  not  appoint  by  whom,  the  sale  sliall 
be  made  by  such  as  the  commissioners  shall  appoint. 

Hellams,  Trin.  5  Car.  [1629],  a  devise  to  the  company  of  leather-sellers,  London, 
for  a  charitable  use,  was  holden  a  good  devise. 

2  Jac.  [1604-5],  lands  in  Grey's  Inn  Lane,  given  to  build  a  scliool  at  Rugby 
in  Com'  Warr',  the  commissioners  did  sit  at  Rugby  to  inquire,  and  held  not 
good. 

Wingfield,  4  Car.  [1606-7],  money  was  given  for  the  good  of  the  churcli  of  Dale, 
and  this  was  ruled  good  upon  these  general  words. 

Kensham,  41  Eliz.  [1598-99],  that  a  copyhold  may  be  charged  with  a  charitable 
use. 

Gof!  contra  Webb,  44  Eliz.  [1601-2],  upon  the  will  of  one  Hunt,  of  the  lease  of 
the  rectory  of  Haines  in  the  county  of  Wilts,  it  was  resolved  by  Egerton  and  Popliam, 
that  a  de\ise  of  money  be  distributed  to  twenty  of  the  poorest  of  his  kindred,  shall  be 
a  good  de\dse,  notwithstanding  it  doth  not  appear  that  he  had  any  poor  kindred. 

Champion  contra  Smith,  3  Jacobi  [1605-6],  one  [31]  Ridley  being  seised  of  copyhold 
lands  in  Barking  in  Essex,  did  devise  that  the  parson  and  churchwardens  in  Thames 
street,  London,  and  four  honest  men  of  that  parish,  should  sell  the  land,  and  employ 
the  money  for  the  poor  and  charitable  uses  in  that  parish.  And  it  was  objected  that 
the  devise  was  void,  because  the  parson  and  cliurchwardens  were  not  a  corporation 
to  take  land  out  of  London,  nor  to  sell  it  for  such  uses,  but  it  was  decreed  that  the 
devise  was  good,  and  that  they  had  a  good  authority  to  sell  the  same. 

Stoddard,  20  Jacobi  [1622-23],  who  devised  by  parol  a  yearly  rent  of  ten  povmds 
per  annum  for  ever,  out  of  his  house  called  the  Swan  with  Two  Necks,  in  the  Old 
Jewry,  London,  for  the  maintenance  of  two  scholars  in  Oxford  and  Cambridge,  and 
willed  that  Hugh  le  Scrivenor  should  put  it  into  writing,  which  he  did  accordingly ; 
and  this  was  found  by  inquisition,  and  decreed. 

And  it  was  objected,  that  the  devise  was  not  good,  for  that  a  rent  could  not  be 
devised  by  a  will  nuncupative,  but  the  decree  was  confirmed  to  be  good,  for  a  rent 
may  be  created  and  granted  without  deed  in  case  of  a  petition,  much  more  for  a  charit- 
able use. 

Hire  contra  Cordall.  Pasch.  4  Jac.  [1606-7],  upon  the  [32]  wUl  of  one  Thompson, 
who  being  seised  of  lands  in  London,  did  devise  that  it  should  be  sold  after  the  death  of 
his  wife,  for  daughters'  portions,  and  made  his  wife  his  executrix ;  and  it  was  ruled, 
that  the  executors  of  his  wife  might  sell,  for  land  in  London  devisable  by  custom 
before  the  Statute  of  Wills,  but  it  was  doubted  that  it  had  been  of  lands  not  devisable 
bv  custom. 
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Mayor  and  Burgesses  of  Reading  contra  Lane,  in  43  Eliz.  [lGOO-1],  a  de\ise  to  the 
pwr  people  maintained  in  the  hospital  in  the  parish  of  Saint  Laurence,  in  Reading, 
lor  ever ;  exception  was  taken  that  the  poor  were  not  capable  by  that  name  for  no 
corporation,  yet  because  the  plaintiti'  was  capable  to  take  lands  in  mortmain,  and  did 
govern  the  hospital,  it  was  decreed  the  defendant  should  assure  the  lands  to  the  mayor 
and  burgesses  for  the  maintenance  of  the  said  hospital. 

Sir  Thomas  Middleton,  Hil.  15  Jac.  [1618].  The  master  and  mariners  in  a  voyage  to 
.-ea,  agreed  that  a  rateable  proportion  should  be  deducted  out  of  their  wages,  for  reUef 
of  such  seafaring  men  as  should  be  maimed  at  sea,  and  Sir  Thomas  Middleton  (being 
treasurer  for  the  navy,  anno  1590)  had  paid  their  wages,  and  detained  this  money 
[33]  ior  the  maimed  seafaring  men,  and  not  paid  it,  and  although  no  certain 
particular  men  could  claim  it,  yet  he  was  adjudged  to  account  for  it  by  this  law. 

Mayor  of  Bristol  contra  Whitton,  9  Car.  [1633-34],  a  man  deviseth  by  his  will, 
monies  to  a  charitable  use,  to  be  bestowed  for  poor  people,  and  the  residue  of  his  gfX)ds 
to  be  employed  to  such  uses  as  his  feofi'ees  shall  think  meet,  devise  is  good,  tliough 
it  be  devised  to  a  corporation,  &c.,  in  8  &  9  Car.  [1633].  Two  judges'  certificate  after- 
wards. 

Fisher  contra  Hill,  when  no  use  is  mentioned  or  directed  in  a  deed,  it  shall  be  decreed 
to  the  use  of  the  poor,  and  the  feoffment  being  made  to  gentlemen  out  of  the  town, 
sought  to  be  avoided,  because  it  ought  to  be  the  to^^^lsmen  only,  decreed  in  10  Jac. 
li.B.fo.  238  [1612-13]. 

Pie  contra  ,  in  14  Car.  [1638-39]. 

Estcot  contra  Cooke  and  Mannington,  in  Mich.  15  Car.  [1639]. 

Allen  contra  Cooke,  Mich.  14  Car.  [1638.] 

Peacocke  contra  Thewer.  M.  14  Car.  [1638],  if  lands  be  given  to  a  charitable  use,  to 
dispose  an  overplus,  if  the  purchaser  had  no  notice,  cannot  bind  liim,  but  if  rent  issue 
out  of  land,  the  purchaser  must  pay  it,  but  will  not  charge  him  to  pay  arrearages  before 
purchase,  nor  lay  it  upon  one,  nor  excuse  the  other. 
[34]  Mansell  contra  Middleton,  in  Mich.  14  Car.  [1638]. 

Penniman  contra  Jennings,  lands  given  to  churchwardens,  void  in  law,  decreed 
hereabout,  2  Car.  [1G26-27]. 

Pember  contra  Inhabitant  de  Kington,  whether  money  given  to  maintain  a  preach- 
ing minister  be  a  charitable  use.  tlie  Lord  Keeper  and  the  judges  did  decree  (notwith- 
.standing  it  is  not  warranted  by  the  statute  to  be  a  charitable  use)  that  the  same  shall 
be  paid  by  the  executor  to  such  maintenance,  in  Trin.  15  Car.  [1639]. 

Pensterd  contra  Pavier,  A.  deviseth  twenty  pounds  per  annum,  to  a  preaching 
minister,  dies,  leaving  lands  and  assets,  the  defendant  will  not  pay  it  accordingly,  the 
Court  with  the  judges  chargeth  her  out  of  the  assets,  to  buy  lands  to  perpetuate  it, 
in  Trin.  15  Car.  [1639],  she  having  but  a  third  part  of  the  lands,  and  so  ought  not  to 
be  chargeable  with  any  more. 

Bramble  contra  Pauperes  de  Havering,  feme  covert  makes  a  will  of  thirty  sliillings 
per  annum  to  a  charitable  u.se,  out  of  some  of  her  own  lands,  and  (though  an  award) 
it  shall  be  paid,  and  bonds  given  to  perform  the  same,  yet  the  heir  is  not  bound  to 
perform  the  same  in  Trin.  15  Car.  [1639]. 

Windsor  contra  Pauperes  de  Farnham,  wlietlier  [35]  after  appearance  upon  excep- 
tions, the  decree  may  be  revived,  in  Pasch.  2  Car.  [1626]. 

28.  Chose  in  Action. 
Burrell  contra  Sidav.  a  devise  out  of  a  chose  in  action,  good  in  this  Court,  in  3  Car. 
ii.  B.  fo.  792  [1627-28]. 

Roch  contra  Guntur,  assignee  of  chose  in  action,  in  Mich.  15  Car.  [1639]. 
Greenville  contra  Com'  SufF.  concerning  assigning  of  chose  in  action,  and  disposition 
of  things  by  a  feme  covert,  in  li.  A.  fo.  5  Car.  [1629-30]. 
I         Georges  contra  Chancey,  Mich.  15  Car.  [1639]. 

Greenvile  contra  Cutteford.  in  Hill.  1632. 
!         Seaten  contra  Ferrers,  concerning  the  assigning  of  money  decreed  in  li.  B.  22  Jac. 
[1624-25]  and  a  second  purchaser  ordered  to  pay  the  money,  although  but  chose  in 
action,  and  not  privy  to  the  assignment. 
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29.   CoLLUDER. 

Forth,  to  bring  in  Mary  Dick,  witli  whom  he  colluded,  the  Lord  Audley  and  32 
&  33  Eliz.  [1590]. 

30.  Common. 

Magister  et  Societal'  Christ-church,  in  Cambridge,  contra  Martin,  the  bill  con- 
cerning title  of  common,  and  the  Court  awards  a  commission  for  the  distinguishing 
[36]  the  metes  and  bounds,  in  32  EHz.  h.  A.  fo.  207  [1589-90]. 

Sands  contra  Beale,  in  Pasch.  20  Jac.  fo.  866  [1G22J. 

Tenants  of  Dosthorpe  contra  Loveday,  point  of  common  determined  here,  in  33 
Eliz.  fo.  400,  li.  B.  [1590-91]. 

Earemeadow  contra  Beacle,  and  stinting  of  cattle,  in  Nov.  7  Jac.  [1009]. 

French  contra  Eyer,  in  33  Eliz.  [1590-91],  concerning  commons,  wastes,  and 
customs. 

Cockaine  contra  Doni.  Howard,  for  apportionment  of  common,  9  Car.  [1633-34]. 

Goodman  contra  Wood,  tliis  Court  determines  the  liberty  of  foldage  and  pasture, 
and  what  number  of  sheep  shall  be  kept,  21  Jac.  [1623-24]. 

Hartley  contra  Dively,  a  bill  here  for  common  of  pasture  for  him  and  his  tenants, 
and  common  of  turbary  in  the  waste  grounds  in  a  manor  allowed  here,  in  33  Eliz. 
fo.  192  [1590-91]. 

Lamott  contra  Hitch,  whether  a  common  for  sheep  lies  now  in  the  parish  of  Melborne 
or  Folmer,  though  sent  to  law,  yet  reserving  equity,  to  the  end  a  commission  may  be 
awarded  to  set  it  out,  in  14  Car.  "[1038-39]. 

Sewell  contra  Finch,  finds  that  the  town  hath  had  always  common,  and  many 
deeds  speak  of  use  and  trust,  the  Court  [37]  adjudgeth  the  common  to  be  according 
to  the  plough-land,  and  cottages  not  to  be  excepted,  but  to  have  a  proportionable 
rate  in  2  Car.  [1620-27]. 

Tucker  contra  Coppleston,  because  the  plaintiff  could  not  prescribe  any  title  of 
commoniiig  in  the  wastes,  no  relief,  in  Pasch.  15  Car.  [1039]. 

Mole  contra  Mole,  an  agreement  between  townsmen  concerning  stinting  and  re-tf 
straining  cattle,  and  other  orders  in  the  fields,  dismissed,  in  15  Car.  [1039-40].  " 

31.  CoMjassiONs.  I 

Cage  contra  Elrington,  a  special  commission  to  private  persons  to  apprehend  one 
in  contempt,  and  to  bi'iiig  him  to  the  Fleet,  Trin.  3  Jac.  [1005]. 

The  parties  shall  be  bailed  if  good  sureties  be  offered,  or  else  they  shall  be  sued, 
about  37  &  38  Eliz.  [1595]. 

Because  the  defendant  had  set  out  all  process  of  contempt.  1  Ed.  0,  fo.  144,  or  244 
[1540-47]. 

Another  for  Lawson,  37  H.  8  [1545-46]. 

Evans  contra  Bingham,  30  Eliz.  [1587-88].  •! 

Lovis  contra  Lovis,  eod. 

Brereton  contra  Young,  about  33  Eliz.  [1590-91],  commission  to  take  possession, 
and  apprehend  the  contemners. 

[38]  Brocas  contra  Savage,  to  put  the  defendant  in  possession. 

Wildgosse  contra  Ragland,  30  Eliz.  [1593-94]  because  the  defendant  stood  out 
all  process  of  contempt  for  not  answering,  the  bill  was  taken  pro  confesso,  Denton 
Mill,  was  plaintiff  contra  Brown,  in  Pasch.  11  Jac.  li.  A.  fo.  736  [1613]. 

Another  between  Comes  Oxon  contra  Gouch,  about  13  Jac.  fo.  104  [1615-16]. 

Comes  Hertford  contra  Gerrard,  because  the  defendant  would  not  answer  the 
plaintiff's  bill,  it  was  taken  pro  confesso,  10  Jac.  li.  A.  fo.  371  [1612-13]. 

Devoreux  contra  Stephens,  May,  11  Jac.  fo.  032  [1013]. 

Peshal  contra  Reresby,  a  commission  to  examine  wastes,  in  12  Jac.  li.  B.  fo.  74 
[1614-15]. 

Sacheverell  contra  Sacheverell.  one  of  the  commissioners  letting  the  defendant 
escape,  being  taken  upon  a  commission  of  rebellion,  was  to  stand  committed  to  prison, 
till  he  brings  in  the  defendant,  in  Hil.  18  Jac.  [1621]. 

A  commission  out  of  this  Court,  to  prove  whether  a  child  be  legitimate,  Cressey 
contra  Hull,  Pasch.  11  &  12  Eliz.  li.  A.  fo.  130  [1570].  The  contrary  in  22  Jac. 
[1024-25]  inter  Hobby  and  Smith. 
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[39]  Townley  contra  Clench,  or  Clench  contra  Townlev,  about  40  Eliz  ri5'»7-0Sl 
[S.  C.  Cary.  -23.]  "  •  l     -         -j- 

Mullineux  contra  MulUneux,  the  Court  orders  that  a  commission  shall  go  forth  to 
set  out  lands  that  lie  promiscuouslv  to  be  liable  for  payment  of  debts  in  February 
or  January,  14  Jac.  li.  B.  fo.  427  [1(317]. 

Peckering  contra  Kimpton,  a  commission  to  set  out  copyhold  land  from  free  land 
which  lie  obscured,  if  the  commissioners  cannot  sever  it,  then  to  set  out  so  much  in 
lieu  thereof,  in  Mich,  or  Hil.  5  Car  [1629  or  1030]. 

Lovelace  contra  CofEn,  whether  a  commission  to  answer  and  examine  witnesses, 
may  in  one  be  concluded,  9  Car.  [1633-34]. 

Hopton  contra  Higgins,  a  commission  awarded  to  prove  customs,  but  parties  inter- 
ested shall  not  be  examined  as  witnesses,  in  10  Jac.  h.  B.  fo.  309  [1612-13]. 

Bartley  contra  Eyre,  where  a  commission  is  awarded  to  commissioners  to  examine 
witnesses,  and  they  cannot  agree,  or  where  there  is  an  undue  carriage,  or  the  com- 
missioners great,  or  witnesses  old,  the  Court  awards  an  examiner  to  go  down  into 
the  country,  in  1st  August,  41  Eliz.  [1599]. 

-Maton  contra  Culpepper,  2.5th  April.  15  Eliz.  [1573]. 

Stampe  contra  Clarke,  in  June,  32  Eliz.  [15901. 

32.  C0MMI.SSIOXER.S. 

Xelson  contra  Yelverton,  commissioners  upon  a  commission  of  rebellion,  letting 
[40]  the  party  in  contempt  go  where  he  listed,  ordered  to  be  committed  till  they  pay 
the  debt,  in  Trin.  18  Jac.  [1620].  "       ' 

The  like  between  Sacheverell  and  Sacheverell. 

Morgan  contra  Bowdler,  commissioners  to  be  examined  uj)on  occasion  of  parti- 
ality and  practice,  9  Car.  [1633-34]. 

Norton  contra  Hodgetts,  Trin.  5  Car.  [1629]. 

33.    COJLMITMEXT. 

Brasier  and  Crosse,  in  39  &  46  Eliz.  [1596-97  &  1603]. 

Wheatley  contra  St.  John,  the  husband  and  wife  committed,  in  38  Eliz.  li.  A.  fo. 
63  [1595-96]. 

Scroope  and  Steward,  the  defendant  shut  up  close  in  the  King's  Bench,  and  not 
to  have  habeas  corpus. 

Pope  contra  Newmon,  aut  aliter,  in  Mich.  23  Jac.  [1625],  committed  to  Bridewell. 

Cutler  contra  Barber,  the  defendant  to  stand  committed  till  his  wife  be  examined 
upon  interrogatories,  9  Jac.  li.  A.  fo.  787  [1611-12]. 

Walker  contra  Arderne,  it  was  decreed  that  if  the  personal  estate  of  the  jvirties 
would  not  pay  all  debts,  that  a  lease  should  be  sold  for  the  payment  thereof,  and  that 
the  defendant  and  his  wife  were  committed,  because  they  refused,  in  13  &  14  Eliz. 
li.  B.  fo.  70  [1571]. 

Partridge  contra  Partridge,  a  man  com-[41]-mitted  for  terrifying  a  witness, 
which  is  to  be  examined  at  a  commission,  in  Trin.  15  Car.  [1639]. 

34.  Contribution. 

Parkhurst  contra  Bathurst,  contribution  of  a  bond,  in  ilich.  or  Hil.  5  Car.  [1629 
or  1630]. 

Peter  contra  Davis,  in  Hil.  5  Car.  [1630]. 

Fleetwood  contra  Charnock.  sureties  compelled  to  contribute  for  payment  of  debt 
upon  a  joint  bond,  in  Pasch.  5  Car.  [1629]. 

Wilcox  contra  Dom.  Dunsmore,  a  demurrer  put  in  upon  point  of  contribution, 
overruled,  12  Car.  [1636-37]. 

Hall  contra  Offlev.  how  far  the  Court  will  restrain  a  lord  to  distrain  for  rent  where 
he  pleaseth,  in  Midi.  3  Car.  [1627].  But  for  the  present  thinks  fit  that  there  should 
be  a  contribution. 

35.  Contempt. 

A  defendant  at  contempt  and  pardoned,  the  plaintiff  was  enforced  to  serve  a  new 
subpoena,  to  do  that  which  was  first  ordered.  Young  contra  Chamberlaine,  Tnn. 
37  Eliz.  [1595]. 
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Sands  contra  Knighton,  one  witness  sufficient  to  prove  a  contempt,  in  Midi,  or 
Hil.  13  Car.  [1G37  or  1G38]. 

30.  Conveyance. 

The  plaintiff  («h^peudinfj  the  suit)  conveys  over  liis  interest  but  in  trust,  and  yet 
[42]  the  Court  would  hold  no  longer  in  his  name,  Hill  contra  Portnian,  1584-. 

Rushloy  contra  Mansfield,  lands  conveyed  away  by  an  idiot,  by  fine  hojpen  for  him 
in  remainder,  being  in  fee  against  a  purchaser,  and  concerning  notice  also,  Trin.  10 
Jac.  fo.  119,  or  1190,  li.  B.  [1G12]. 

Aylofl'  contra  Ayloff,  the  Court  restrains  the  defendant  from  making  any  con- 
veyance to  his  children  by  a  second  wife,  to  disinherit  the  plaintiff  being  Ins  grand- 
child and  heir,  and  concerning  a  promi.se,  in  Trin.  12  Jac.  li.  15.  fo.  1040  [l()14j. 

Conquest  contra  Newdigate,  the  defendant  seeks  to  avoid  a  conveyance  for  want 
of  livery,  yet  holpen,  and  common  and  farms,  whether  parcel  of  the  manor,  was  sought 
to  be  avoided  by  unity  of  possession,  yet  decreed  here  in  Mich,  or  Hil.  9  Jac.  li.  B.  fo. 
G04  [IGll  or  1612]. 

Finche's  case,  in  Trin.  41  Eliz.  [1599]. 

Grant  contra  Edes,  the  plaintiff  made  a  conveyance  to  feoffees  in  trust,  to  the 
use  of  his  sons  being  infants,  with  several  remainders  over,  the  plaintiff'  being  after 
indebted,  the  Court  enables  him  to  convey  and  sell  those  lands,  in  Hil.  18  Jac.  li.  B. 
fo.  7.58  [1G21]. 

Lewis  contra  Vaughan,  the  plaintiff  being  simple,  the  defendant  got  a  convey- 
[43]-'ince  from  him  of  his  lands,  and  altliough  the  land  was  sold  to  purchasers,  and  a 
descent,  yet  the  plaintiff'  had  the  land  re-assured  to  him,  in  4  Jac.  li.  B.  fo.  83.5  [lGOG-7]. 

Plasted  contra  Algood,  whether  (a  conveyance  in  trust)  a  man  may  dispose  of  tlie 
same  by  will,  or  otherwise,  in  4  Car.  [1G28-29]. 

Dom.  Buck  contra  Paul,  in  Mich.  5  Car.  [1G29].     This  is  concerning  an  office. 

Moreton  contra  Briggs,  a  convej-ance  sought  to  be  avoided  for  want  of  livery,  relieved, 
Hil.  16  Jac.  [1619]. 

Fitzjames  contra  Hirsley,  a  widow,  before  marriage,  makes  a  conveyance  to  the 
use  of  herself  to  friends,  because  her  husband  shall  not  have  benefit ;  the  trustees 
a.ssign  this  lease  to  one  for  valuable  consideration,  and  though  the  liusband  join,  shall 
not  prejudice  her  ;  but  because  the  assignee  came  in  upon  a  valuable  consideration, 
shall  keep  it  till  he  receive  all  disbursements,  and  the  wife  to  have  benefit  of  the  same, 
32  &  33  EUz.  h.  A.  fo.  464  [1590]. 

Thomas  contra  Powell,  a  conveyance  in  trust  to  uses,  needs  no  delivery,  and  con- 
cerning tenants  in  common,  in  li.  B.  6  Car.  [1630-31]. 

Episcopus  Heref.  contra  Bright  and  Barkley,  a  conveyance  made  to  avoid  a  wardship, 
decreed  not  to  be  given  in  evidence  in  Mich.  6  Car.  [1630]. 

[44]  DominusRoberts  contra  Lea.  the  defendant  makes  aconveyance  in  trust, andafter 
sells  the  inheritance,  the  trust  shall  go  in  equity  to  the  purchaser,  in  8  Car.  [1632-33]. 

Lamplugh's  case. 

Paul  contra  Wilkins,  three  copartners,  one  for  a  valuable  consideration  sells  this 
land,  but  before  deed  executed  dies,  decreed  against  the  defendant,  in  Mich.  14  Car. 
[1638]. 

Cooke  contra  Cleere,  though  a  conveyance  be  defective,  yet  because  there  was 
a  full  intention  to  make  better  assurance,  decreed  in  2  Car.  [1626-27]. 

37.  Corpus  cum  CAus.-i. 

Subpena  Compl'  quia  Deft\  prosecutus  est  per  Billam  Midd'.  Ward  contra  Marston, 
36  H.  8,  fo.  125  [1544-45]. 

38.  Copyhold. 

Severance  from  the  manor  hurts  not,  Gunn  contra  Buckmaster,  21  &  22  Eliz.  li. 
A.  fo.  360  [1579]. 

Lands  which  had  gone  fifty  years,  allowed,  till  recovered  by  law,  Trin.  27  Eliz. 
[1585],  fo.  630,  li.  A.     Baspoole  contra  Roberts. 

The  like  21  Eliz.  [1578-79]  between  Wrayford  and  Carew,  for  lands  enjoyed  sixty 
years  as  copyhold,  li.  A.  fo.  232. 

Lands  which  had  gone  but  five  years  as  [45]  copyhold  of  inheritance,  allowed. 

Trin.   26  Eliz.  h.  B.  fo.   757   [1584],   between  Radclift'e  and  Raunce,  (though  a 
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manor)  some  copyholds  were  but  for  life,  and  some  of  inheritance ;  and  in  22  &  23 
Ehz.  [1580]  fifty  years'  possession  allowed,  between  Freeman  and  Penny. 

A  copyhold  granted  at  a  court  kept  out  of  the  manor,  confirmed  against  the  lord 
which  made  it,  Marke  contra  Sulyard,  25  Eliz.  [1582-83].     [S.  C.  Ch.  Ca.  Ch.  170.] 

The  father  commits  a  forfeiture  and  dietli,  the  son  is  admitted  as  heir  by  descent, 
this  purgeth  not  the  forfeiture,  because  the  father  dying  seised  of  no  estate,  the  son 
cannot  be  admitted  to  any.  Smith  contra  ,  30  Eliz.  [1587-88]. 

An  admission  by  the  lord,  dispenseth  with  a  former  forfeiture,  as  it  was  lield  between 
Gierke  and  Wentworth,  about  25  Eliz.  [1582-83].  The  father  committed  a  forfeiture, 
the  lord  nevertheless  seised  a  heriot  upon  his  death,  and  yet  would  avoid  the  heir's 
estate  for  that  forfeiture,  which  he  could  not,  because  the  taking  of  a  heriot  alio  wet  h 
of  a  dying  seised.     Bacon  contra  Tliurley,  Hil.  1592. 

A  suit  to  compel  a  lord  to  grant  a  Hcence  to  let  a  copyhold,  but  because  the  defendant 
said  by  this  answer  that  the  [46]  copyhold  was  forfeited,  this  Court  would  not  enforce 
him  to  grant  a  licence,  till  the  forfeiture  was  examined,  BuUard  contra  Agard,  about  1592. 

Justice  Clench  fuit  I)' opinion  en  case  inter  C'ommin  and  Kingsmell  and  se  Cojriholder 
prist  niarisme  sii^es  lycence,  <tc.  ce'  imploy  sur  son  Customary  allow  ei'  Dee'  releeve  in 
equitie,  payant  un  competent  fine,  in  1591. 

A  copyholder  can  have  no  assize  of  common  against  his  lord,  but  is  to  be  relieved 
in  equity.  The  Tenants  of  Petworth  and  The  Earl  of  Northumberland,  in  38  &  39 
Ehz.  [159G]. 

Common  for  copyholders  and  terminors  is  to  be  relieved  here,  Colcot  contra  Lea. 
43  Eliz.  [lGOO-1]  and  38  &  30  [?  39]  Ehz.  [1596]. 

Rich  contra  Erth,  judges  of  opinion,  that  a  tenant  out  of  the  Court  cannot  take 
a  surrender  of  a  woman  covert,  for  that  she  is  secretly  to  be  examined  by  the  steward, 
in  38  Eliz.  h.  A.  fo.  420  [1595-96]. 

39.  Costs. 

No  costs  for  a  contempt  discharged  by  the  general  pardon,  27  Eliz.  Fuhvood 
contra  Fulwood  [1584-85]. 

The  defendant  not  being  served  vritli  process,  found  the  cause  set  down  for  hearing, 
and  attended,  and  was  dismissed  with  costs,  because  the  plaintiff  was  not  re-[47]-ady, 
Clayton  contra  Leigh,  15  Ehz.  [1572-73]. 

Brothers  contra  Ringrosse,  Pasch.  25  EHz.  [1583]. 

Brown  and  North  contra  Grove,  in  36  &  37  Eliz.  [1594]. 

A  matter  put  to  compromise,  to  be  ended  by,  etc.,  before  the  return  of  the  subpoena, 
it  was  not  ended,  the  defendant  got  costs  for  want  of  a  bill,  and  yet  not  discharged. 
Slater  contra  Finch,  1596. 

Coles  contra  Champneys,  the  plaintiff  is  allowed  costs,  in  7  Car.  [1631-32]. 

40.  Creditors. 

Creditors  are  ordered  to  compound  \vith  their  debtors,  for  to  take  a  small  rate 
in  the  hundred.  Mildmay  contra  Wentworth,  Mich.  11  Jac.  [1613],  committed  for  suing 
a  surety. 

Bret  contra  Shurley,  in  Pasch.  2  Car.  [1626],  for  good  of  creditors. 

41.  Court  Rolls. 
Corbet  contra  Peshall,  ordered  that  Court  rolls  shall  be  brought  and  shewed  _to 
counsel,  to  shew  which  is  copyhold,  and  which  is  freehold,  in  12  Jac.  h.  A.  [1614-15]. 

42.  Covenant. 

B.  covenants  to  lew  a  fine  to  F.  of  lands  given  in  marriage  with  his  daughter  at 
a  day,  by  neghgence  of  payment,  the  daughter  being  dead,  W  passed  away  the  lands 
to  purchasers,  but  B.  ordered  to  an  [48]  estate  of  100  marks,  Hil.  15  Jac.  h.  A.  [ll.lSJ 

Tunstall  contra  La.ssells,  one  covenants  and  enters  into  bond  for  dischargmg  of 
incumbrances  within  a  time,  none  stirred  within  that  time,  until  afterwards,  how  far 
shall  bind.     A  case  to  be  made,  2  Car.  [1620-27]. 
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Vanlore  contra  Bartlet,  a  bill  to  be  relieved  of  a  covenant  ill  penned,  demurred 
unto,  but  in  regard  of  some  precedent  agreement,  overruled  to  answer,  Mich.  ^  Car. 
[1627]. 

43.  Counsellor's  Clerk. 

Breame  contra  Breame,  tlie  counsellor's  clerk  not  to  be  examined  in  the  cause, 
13  &  MEliz.  fo.  '.)3  [1.571]. 

Lee  contra  Markliam,  the  counsel  of  the  parties  cause,  not  to  be  examined  in  the 
same  cause,  11  Eliz.  li.  A.  fo.  17  [1568-C9]. 

Thimblethorpe  contra  Thimblethorpe,  the  like  in  li.  B.  G  Car.  [1G30-31]. 

44.  CrsTOMS. 

Custom  referred  to  law. 

A,still  contra  Dan  vers,  Novemb.  30  Eliz.  fo.  23G  [1587-88]. 

Lort  contra  Hutchin,  May,  18  Eliz.  li.  B.  fo.  1344  [157G]. 

Maning  &  al'  tenen"  de,  contra  Ep'  Worr'  sibi  <£•  suis,  made  an  estate  of  in- 

heritance, and  contra  Fines,  34  Eliz.  U.  A.  fo.  82G  [1591-92]. 

.Michelborne  contra  Fines,  27th  June,  33  Eliz.  [1591]. 

[49]  Binxie  contra  Smith,  two  years  and  a  half  value,  in  Hil.  12  Jac.  [1G15]. 

Weedon  contra  Stepney,  in  23  Eliz.  li.  A.  fo.  327  [1580-81],  if  any  tenant  should  go 
about  to  defraud  the  lord  of  the  manor,  then  he  to  pay  a  year  and  a  half  more. 

Tenants  de  contra  Armstrong,  one  vear's  value  and  not  above,  to  be 

paid,  in  40  Eliz.  li.  B.  fo.  595  [1597-98]. 

Cbrbet  contra  Tenants  de  Beannister,  in  Mich,  term,  21  Jac.  half  a  year's  value 
[1623]. 

Stafford  contra  Fasch.  in  Mich,  and  Hil.  15  Jac.  [1G39-40]. 

Parker  contra  Ten'  de  Eatmister,  in  Mich.  21  Jac.  [1623]. 

Sterling  contra  Tenants  of  Burton,  a  composition  formerly  made  between  lords 
and  tenants,  ought  to  bind  a  purchaser  or  an  heir,  so  decreed  in  October,  40  Eliz.  li.  A. 
fo.  434  [1598]. 

Pincheon  contra  Keeling,  whether  fines  be  arbitrable  or  not,  determined  here,  and 
how  to  ascertain  them,  in  9  Car.  [1633-34]. 

Wingfield  contra  Bedford,  in  38  Eliz.  [1595-96]  custom  proved  of  16  pence  an  acre 
for  tithe  of  wood,  and  no  wood  in  kind,  yet  the  Court  would  not  decree  a  custom. 

The  opinion  of. the  Court  is  of  advice  contrary  to  the  custom  of  London. 

Nicholas  contra  Button,  32  Eliz.  li.  A.  [50]"fo.  677  [1589-90].  The  plaintiff  had 
two  sons  and  two  daughters,  if  the  one  daughter  died  before  twenty-one,  or  marriage, 
devised  by  will,  the  other  should  have  her  full  part,  after  the  defendant  marrying  the 
survivor,  was  promised  to  have  both  portions,  and  made  jointure  accordingly,  now  the 
sons  were  preferred  in  the  father's  life,  the  will  is  void  in  that  point,  because  by  custom 
they  should  have  a  part. 

A  decree  in  Bacon's  case  of  the  like. 

Hall  contra  Lumley,  a  verbal  promise  in  London  will  not  hold,  and  therefore  to 
answer  here  to  that  in  11  Car.  [1635-36]  and  in  Nov.  13  Car.  [1637]  decreed  to  be 
good  here  between  those  parties,  and  concerning  a  child  preferred  in  marriage,  shall 
come  afterwards  into  the  orphan's  court. 

Geborne  contra  Dutton,  the  custom  of  London,  whether  a  child  preferred  in  lifetime 
of  his  father,  shall  after  decease  go  into  hotchpot,  an  order  in  it,  41  Eliz.  li.  A.  [1598-99]. 

Knivet  contra  Freeman,  because  the  bill  is  for  the  manner  and  custom  of  tithing, 
dismissed,  in  10  Jac.  \i.  B.  fo.  322  [1G12-13]. 

Carter  contra  Bateman,  Trin.  6  Car.  [1630].  concerning  the  custom  of  London,  how 
[51]  far  a  mortgage  shall  be  put  into  the  state. 

Greleeves  contra  Pope,  the  question  is,  whether  the  lord  of  a  manor  can,  by  the 
custom  of  a  manor,  grant  a  reversion  for  lives,  decreed  here  upon  view  of  the  Court 
rolls,  31st  January,  9  Jac.  [1G12]. 

Topp  contra  Topp,  deeds  of  gift  made  to  defraud  the  plaintiff  of  her  customary  estate 
of  London,  adjudged  void,  in  40  Eliz.  li.  A.  fo.  522  [1597-98]. 

Page  contra  Page,  a  decree  concerning  the  custom  of  the  province  of  York,  in  13 
Car.  h.  B.  fo.  51  [1637-38]. 

Morris  contra  Evans,  about  5  Car.  [1G29-30]. 
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Boice  contra  Wilkinson,  and  concerning  other  ciLstoms,  in  Mich.  10  Car.  [1G34]. 

Carter  contra  Maund,  a  citizen  of  London  deviseth  £3000  to  his  wife,  and  £3000 
to  orphans,  and  legacies  to  divers  others,  presuming  his  estate  to  be  greater  than  it 
was,  quere  who  shall  sustain  the  loss,  either  the  legatees,  or  the  orphans  shall  abate,  a 
certificate  in  September,  1626. 

Hopton  contra  Simcotts,  in  Hil.  14  Car.  [1639]. 

15.  Damage-s. 

Browne  contra  Dom'  Bridges,  damages  given  to  the  plaintiff  for  wastes  committed 
by  the  defendant  upon  the  plaintiff's  [52]  woods,  as  much  as  he  was  damnified,  in 
31  Eliz.  li.  B.  fo.  838  [1588-89]. 

Blackenden  contra  Hidem,  6  Jac.  li.  A.  fo.  915  [1608-9]. 

The  like,  Hastings  contra  Cooper,  in  Pasche  4  Jac.  [1606].  And  ordered  that  no 
ancient  pasture  or  meadow  ground  shall  be  ploughed,  3  Jac.  li.  B.  fo.  652  [1605-6]. 

Horton  contra  Long,  where  there  is  no  provision  by  a  will  for  maintenance,  because 
tlie  legacies  to  be  paid  after  the  debts,  yet  the  defendant  allowed  maintenance,  and  to 
accompt  for  the  profits  of  the  state  as  long  as  it  is  in  his  custody,  in  2  Jac.  li.  B.  fo.  807 
[1604-5]. 

Barwiek  contra  Barwick,  executors  ordered  to  put  in  good  security  to  allow  five 
pounds  per  ceniam  for  education,  and  to  make  good  tlieir  portions, 44  Eliz.  li.  A.  [1601-2]. 

Farrington  contra  Throckmorton,  in  Trin.  15  Jac.  fo.  987,  Mich,  following,  99  and 
144  [1617]. 

Coriton  in  Mich.  21  Jac.  fo.  37  [1623]. 

Birch  contra  Chambers,  in  May,  11  Jac.  fo.  686  [1613]. 

Argentie  contra  Young,  in  November,  37  Eliz.  [1594-95]. 

Eolt  contra  May,  1  Car.  [1625-26],  not  to  put  in  sureties. 

Moulson  contra  Moulson,  Trin.  16  Car.  [1640]. 

[53]  16.  Debt. 

Cole  contra  Ferrand,  the  plaintiff  was  satisfied  of  a  debt  upon  word  by  order  of  Court, 
before  others  upon  specialty,  3  Jac.  li.  B.  fo.  238  &  241  [1605-6]. 

Skeggs  contra  Smith,  whether  a  debt  upon  a  recognisance  may  be  attached  in 
London,  or  whether  an  attachment  made  of  a  debt  in  London  may  be  pleaded  in  bar 
of  a  scire  facias,  upon  a  recognisance  in  this  Court,  it  hath  been  overruled,  in  law  it 
cannot,  in  38  Eliz.  li.  A.  fo.  431  [1595-96]. 

Halsted  contra  Little,  debts  though  bej-ond  the  Statute  of  Limitations,  ordered  to 
be  paid,  because  directed  to  be  paid  by  will,  Hil.  1632. 

Askwith  contra  Chamberlaine,  a'man  makes  a  debtor  executor,  there  shall  be  no 
extinguishment,  but  it  shall  go  to  the  estate,  Hil.  15  Car.  [1640]. 

Englefield  contra  Nicholas,  Lord  Keeper's  declaration  of  the  Chancery  and  Exchequer 
concerning  the  mediate  debt  of  a  customer,  and  receiver  to  the  king,  and  other  matters, 
in  Hil.  15  Car.  [1640]. 

47.  Deeds. 

Salton.stall  contra  Wilbore,  the  Court  would  not  order  the  plaintiff  to  see  wiiat 
covenants,  and  ending  of  a  lease  or  deed,  Mich.  Jac.  li.  B. 

[54]  Dominus  Darcy  contra  AUerton,  a  second  assignment  made  without  considera- 
tion being  in  force,  deci-eed,  31st  June,  1631. 

Byden  contra  Loveden,  the  defendant  would  avoid  an  estate  for  want  of  livery  ami 
seisin,  but  because  the  plaintiff  enjoyed  twenty-five  years,  it  was  decreed  he  should 
enjoy  it  quietly,  14th  June,  11  Jac.  li.  A.  [1613]. 

Barrow  contra  Barrow,  Mich.  2  Car.  [1626],  upon  a  deed  for  want  of  livery  or 
attachment. 

Dom.  Darcie  contra  AUerton,  two  voluntary  deeds,  the  first  shall  take  place  unless 
the  last  be  for  payment  of  debts,  Hil.  7  Car.  [1632]. 

Dominus  Rex  ordered,  that  a  deed  shall  be  inroUed,  though  it  concerns  lands  m 
Scotland  or  Ireland,  7  Car.  [1632-33].  i     ;      i    u 

Pountney  contra  Pilkington,  where  the  father  conceives  his  land  to  be  freeliold. 
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gives  part  tliereof  to  a  younger  son,  although  an  old  sleeping  intail  be  set  on  foot,  shall 
not  prejudice  the  younger  son,  18  Car.  [l()-i'2-43]. 

Singer  contra  Bennet,  concerning  two  deeds  made  in  trust,  which  shall  take  place, 
in  8  Car.  [1632-33]. 

[55]  Kow  contra  Chessick,  a  deed  for  want  of  livery,  in  Mich.  13  Car.  [1037]. 

Paul  contra  Michell,  a  deed  not  inrolled,  decreed  against  the  lieir,  but  if  any  other 
estate  challenged  by  survivorship,  or  other  precedent  estate,  will  not  bind,  in  14  Car. 
[1G38-39]. 

Franck  contra  Ecepe,  how  far  a  defendant  shall  be  compelled  to  shew  a  deed  of 
intail,  and  to  be  examined  upon  interrogatories  where  the  same  is,  Mich.  14  Car.  [1038]. 

Pollard  contra  Hall,  in  13  Car.  [1037-38],  and  Morgan  contra  Morgan. 

Vicecomes  Kocliford  contra  Lovell,  the  plaintiff's  wife  had  a  deed  of  gift  or  grant 
made  to  her  of  sheep,  and  other  personal  estate,  but  ke])t  the  same  still  in  his  own  hands, 
and  alters  the  property  and  dies,  and  makes  tlie  defendant  executor,  and  the  testator's 
goods  which  came  to  his  hands  far  more  than  the  debt,  though  the  goods  were  altered 
by  the  testator,  yet  the  goods  which  came  to  the  testator's  plaintiff's  hands  shall  be 
liable,  in  3  Car.  li.  A.  fo.  223  [1027-28]. 

Barklev  contra  Barkley,  mv  Lord's  declaration  of  a  voluntary  deed,  how  far  to  hold 
ornot,  inilil.  15  Car.  [1040].  ' 

[56]  48.  Decree. 

In  the  judgment  roll  of  30,  37,  and  38  H.  8  [1544-47],  tliere  is  a  decree  to  be  seen 
to  the  effect  hereafter  mentioned,  where  Daniel  and  the  rest  of  the  inhabitants  of 
Crudworth,  in  the  county  of  Warwick,  exhibited  a  bill  against  Thomas  Arderne  for 
title  of  common,  and  to  have  certain  inclosed  lands  open.  It  was  decreed  tliat  Arderne 
and  his  heirs  should  hold  the  same  lands  so  inclosed,  di.scliarged  of  the  common,  because 
it  seemed  that  the  inhabitants  had  common  enough  besides,  and  that  the  laying  open 
the  lands  called  Martinmas  Leyse  would  be  a  great  decay  of  husbandry,  Eotul'  Judicial', 
Edw.  0,  2  pars,  there  is  a  decree  between  Dudley  and  his  wife,  pretending  to  be  executors 
of  one  Morgan,  wlio  supposeth  himself  to  be  administrator  to  that  Morgan.  And 
because  the  plaintiff  had  not  sufficiently  proved  such  will,  and  for  that  tlie  defendant 
sued  forth  his  letters  of  administration,  therefore  all  the  goods  of  the  intestate  were 
decreed  to  the  defendant,  allowing  debts,  legacies,  and  funeral  charges. 

A  decree  between  Turner  and  Cooke,  plaintiffs,  and  Goddard,  defendant,  whereby  it 
appears  that  the  controversy  was  [57]  touching  the  messuages  or  farm  houses,  and  three 
hundred  acres  of  land  in  Haughton,  in  the  county  of  Southampton,  which  the  plaintiff 
su])posed  to  have  been  demised  to  Robert  Tanner,  and  which  the  defendant  claims  as 
executor  unto  Thomas  Goddard,  and  that  because  the  plaintiff's  proved  not  the  contents 
of  their  bill,  and  the  defendant  made  proof  of  his  answer,  therefore  the  premises  and 
the  lease  thereof  made  to  the  defendant's  testator,  were  decreed  to  the  defendant  against 
the  plaintiff,  and  that  the  defendant,  after  Midsummer  then  next,  should  enter  and  hold 
the  premises  (without  entry  to  be  made  by  the  plaintiff)  till  he  should  recover  the  same 
by  action  at  the  common  law,  and  furthermore  it  was  ordered  tliat  the  defendant  should 
be  dismissed. 

The  like  decree  in  the  same  roll,  between  ,  plaintif?.  and  (iittins,  defendant, 

whereby  it  appears  that  the  plaintifi'  had  purchased  certain  lands  of  the  king's,  whereof 
he  supposed  John  Brown,  clerk  (to  whom  the  plaintif?  was  executor),  had  an  abbot's 
lease,  and  the  defendant  pretended  that  the  two  messuages,  and  one  yard-land  was 
letten  unto  him  by  lease,  under  covenant  and  seal,  for  fourscore  and  one  years,  and 
traversed  the  plaintifT's  title,  and  the  plaintiff  [58]  proved  not  his  bill,  and  therefore  the 
premises  were  decreed  to  the  defendant  according  to  his  lease,  for  all  the  years  then  to 
come  therein,  and  the  plaintiff  adjudged  to  pay  him  sixteen  shillings  and  eightpence. 
Note,  that  it  is  decreed  to  Hiim  without  any  qiwusq,  that  it  should  be  recovered 
at  law,  and  without  any  liberty,  to  shew  better  matter  in  this  Court. 

The  like  decree  in  that  roll,  between  William  Messinger  Quer',  and  the  mayor  and 
burgesses  of  Gloucester,  touching  divers  manors.  Forasmuch  as  upon  the  hearing 
of  the  matter,  the  defcntlant  shewed  a  tripartite  feofl'ment  of  the  premises,  from  John 
Cooke  to  the  mayor  and  burgesses,  to  the  use  of  a  free-school  and  other  purposes,  and 
because  the  plaintiff  j)roved  not  the  matter  of  his  bill  and  replication,  tlierefore  the 
said'manors  and  lands,  &c.,  were  decreed  to  tlie  defendants  and  their  successors,  to 
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their  uses,  and  that  the  plaintifi  should  by  Christmas  next  deliver  them  all  the 
e\idences  concerning  the  same. 

The  like  decree  in  that  roll,  between  Thomas  Stowell  and  Anthony  Capps,  reciting 
that  where  the  Lord  William  Pawlet,  Lord  President  of  the  Council,  and  Lord  Keeper  of 
the  Great  Seal.  22d  Oct.  Anno  5  Eliz.  G  [1563],  because  the  plaintilf  had  not  i)rcH[59]-ved 
his  title  to  the  manors,  &c.,  decreed  the  said  manors  to  the  defendant  and  his  heirs, 
till  the  plaintiff  should  recover  the  same  at  the  common  law,  and  that  the  defendant 
should  also  have  the  arrearages,  and  twenty  shillings  costs  ;  the  plaintiff  being  grieved 
with  that  decree,  and  exhibiting  a  new  bill  to  the  Lord  Rich,  having  at  the  plaintiff's 
instance  heard  the  cause,  and  given  divers  days  to  the  plaintiff,  to  shew  what  he  could 
to  reverse  that  decree,  did  afterwards,  because  no  just  cause  was  shewed,  to  frustrate 
or  alter  that  decree,  dismiss  the  defendant. 

Also  a  like  decree  in  that  roll,  between  Eichard  Lewknor,  and  dame  Elizabeth  his 
wife,  plaintiffs,  and  Eobert  Barwick,  defendant,  because  the  plaintiffs  proved  not  the 
matter  of  their  bill  and  replication,  and  because  the  defendant  proved  a  lease  to  be 
made  to  him  six  years  since  of  the  farm  of  Elleston,  by  one  Sir  Roger  Lewknor,  therefore 
the  defendant  was  dismissed.  And  it  was  further  by  the  authority  aforesaid  decreed, 
that  the  defendant  should  enjoy  his  lease,  -without  interruption  of  the  plaintiffs,  or 
either  of  them,  and  the  plaintifis  should  pay  him  forty  shillings  costs. 

Rotulo  Judicial,  E.  G,  4  pars.  A  decree  between  Fotheringall  and  Edsington  de- 
fendant, the  question  was  touch-[60]-ing  certain  lands  which  the  plaintiff  claimed  by 
lease,  and  which  the  defendant  claimed  as  copyhold  :  and  forasmuch  as  he  failed  in  the 
proof,  and  the  defendant  shewed  his  copy  and  ancient  court  rolls,  proving  it  to  be  ancient 
copyhold,  therefore  the  lands  were  decreed  to  the  defendant  according  to  liis  copj-, 
against  the  plaintiff  his  executors  and  assigns,  till  the  plaintiff  should  prove  a  better 
title  before  the  council  at  York,  and  yet  if  the  plaintiff  did  trouble  the  defendant  or 
his  -n-ife  at  York,  or  any  other  the  king's  courts,  then  he  should  pay  five  pounds  costs, 
and  the  defendant  was  then  dismissed  \\'ith  twenty  shillings  costs  presently. 

Another  decree  in  the  same  roll  between  Gervas  and  Gawen,  to  the  same  effect 
aforesaid. 

The  like  decree  in  the  same  roll  between  Westwood  and  Westwood. 

Rotulo  Judicial,  E.  6,  8  pars.  A  decree  between  ap-Edward  and  Trevor  whereby 
it  appears  that  the  plaintiff,  having  first  a  decree  by  default,  did  counterfeit  an  absolute 
decree,  and  put  the  Lord  Chancellor's  name  to  it,  and  therefore  it  was  then  ordered  that 
the  defendant  and  his  assignees  should  enjoy  the  lands,  and  take  the  profits  thereof 
against  the  plaintiff  and  his  heirs,  till  he  or  they  should  [61]  prove  a  better  title  in  this 
Court. 

Brocas  cantra  Savage,  a  decree  made  for  the  defendant,  not^vithstanding  it  was 
alleged  by  the  plaintiff  in  respect  the  possession  of  tlie  premises  was  in  question,  in 
31  Eliz.  li.  B.  fo.  295  [1558-59]. 

A  decree  against  the  lessee  and  all  claiming  under  him,  he  surrenders  to  him  in 
reversion,  and  he  was  adjudged  to  be  bound  by  the  decree  for  so  long  time  as  the  lease 
should  have  endured. 

Chapman  contra  Bissow.  23  &  24  Eliz.  [1581]  the  tenant  in  possession  wasted  tlie 
houses  because  dispunishable,  by  reason  of  a  mesne  estate  for  life,  yet  decreed  that 
he  should  repair  two  parts  in  judgment  roll.  Edw.  li.  Yaneerant  and  Eyre. 

Strelley  contra  Throckmorton,  and  Foliamb  and  Fitzwilliams,  two  parts  of  judg- 
ment roll,  Edw.  G,  and  \Yoodley  and  Read. 

Goodman  contra  Kinnerley,  Jennings  contra  Blunt.  Read  contra  Rawlins,  Nicholas 
Scot  in  the  second  part  of  judgment  roll,  H.  8.  and  in  the  s;ime  roll,  two  decrees  for 
divorces.     Terrell  and  his  wife,  Jeft'ery  and  Jennv. 

Moore  and  Taylor,  29  Eliz.  [1586-87]. 

Some  and  Povntell,  \  .,(,  -r-i-     riF;«q  qiT 

Hoskins  and  Perry,  |  "^  ^'^=^'  l^^^^'^^l 

A  decree  made  for  an  heir  at  the  com-[62]-mon  law  against  certain  feoifees  who  had 
lands  conveyed  unto  them  to  maintain  scholars,  who  should  use  holy  orders.  Crofts 
and  Evetts,  Mich.  3  Jac.  [1G05].  Another,  i  Jac.  4  [1006-7],  Witering  con/ra  Pesliall, 
18  Jac.  [1620-21]. 

A  decree  made  to  relieve  one  which  had  double  taken  from  liini  (as  a  concealer)  by 
virtue  of  the  Statute  of  Bankrupts,  upon  inthrect  dealing  by  commissioners,  in  the 
execution  of  the  commission,  Wood  contra  Hayes,  4  Jac.  [1606-7]. 
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Allen  contra  Edwards,  2  Jac.  [1 G04-5] ;  Et  Edwards,  Smith  and  Wood  contra  , 

in  8  Jac.  [IG 10-11]. 

The  Court  decrees  that  the  hushand  and  wife  shall  make,  seal,  and  deliver,  or  suffer 
livery  of  a  lease  of  the  lands  to  be  made  to  the  plaintiff  by  the  said  husband  and  his  wife. 
Hungerford  contra  Ilutlon,  12  Eliz.  li.  A.  fo.  "Jl  [15G'J-70]. 

Dom.  Culpepper  contra  Parslow,  the  Court  decrees  the  thing  promised,  and  the 
husband  is  bound  by  the  wife's  promise.  The  question  is,  whether  the  wife  was  married 
at  the  time  of  the  promise  made  or  not,  Mich.  Jac.  li.  A.  fo.  138. 

Frankland  contra  Graie.  the  plaintiff'  bought  land  of  the  defendant,  which  the 
defendant  had  conveyed  before,  to  the  use  of  himself,  his  wife  and  son  ;  it  was  decreed  that 
the  plaintiff  should  have  the  [63]  land  against  all,  in  13  and  14  Eliz.  li.  B.  fo.  81  [1571]. 
The  defendant  refused,  a  writ  of  execution  went  out,  and  he  could  not  be  found,  served 
upon  his  wife  who  refused,  all  process  of  contempt  went  out  against  him  in  lib.  eod.  fo. 
159,  iGi,  350.  Whereupon  in  respect  he  could  not  be  found  a  commission  was  directed 
to  take  possession  of  the  said  lands,  and  the  tenants  to  pay  their  rents  to  the  plaintiff', 
or  else  attachments  to  be  awarded  against  them. 

Bull  contra  Huddleton,  decree  -(vithout  a  bill  in  Mich.  0  Jac.  li.  B.  fo.  27  [IGll], 
or  thereabouts. 

West  contra  West,  and  a  sequestration,  12  Car.  [163G-37]. 

Harris  contra  Smith,  a  decree  to  resign  a  benefice,  in  Mich.  8  Car.  [1G32]. 

Reyner  contra  Reyner,  in  Mich.  22  Jac.  [1G24]. 

Dom.  EtKngham  contra  ,  a  decree  without  proof  for  quieting  of  possession. 

Denis  contra  Carew,  in  IG  Jac.  [1G18-10],  an  injunction  or  decree  here  without 
any  proof  to  quiet  possession  had  at  law,  and  to  avoid  multiplicity  of  suits,  in  3  vel 
4  Jac.  [1G05-7]. 

Durham  contra  Dearing,  in  4  vel  5  Jac.  [lGOG-8]. 

Sawyer  contra  Pomery,  li.  B.  fo.  78G,  in  lihro  novo. 

Standen  contra  Bullock,  41  Eliz.  li.  B.  fo.  284  [1598-99]. 

[64]  Manwaring  contra  Peck,  a  decree  for  establishing  of  a  lease  which  is  supposed  to 
be  void,  and  against  a  statute  law,  being  prior's  land,  in  11  Jac.  li.  A.  fo.  342  [1G13-14]. 

Francis  contra  Jarvace,  the  Court  doth  decree  and  confirm  the  decree  in  the  Court 
of  Requests,  without  any  proof  of  the  substance  of  the  matter,  notwithstanding  the 
prohibition  out  of  the  Court  of  Common  Pleas,  or  King's  Bench,  li.  B.  9  Jac.  fo.  277 
[lGll-12]. 

Decanus  Windsor  contra  Kinnersley,  the  point  being  parcel  or  no  parcel,  decreed, 
and  being  uncertain,  the  lands  lying  intermixed,  ordered  to  be  set  out,  notwithstanding 
the  defendant  by  general  words  in  a  bargain  and  sale,  have  enjoyed  the  same  long,  yet 
ordered  in  Michaelmas,  9  Jac.  li.  A.  fo.  321  [lGll-12]. 

Decanus  Windsor  contra  Bouliant,  the  like  in  Mich.  8  Jac.  li.  A.  fo.  390  [IGIO]. 

Sincton  contra  Greene,  upon  point  of  reputation,  in  Nov.  7  Jac.  [1G09].  Decreed 
in  Pasch.  9  Car.  [1G33]. 

Eland  contra  Wright,  a  decree  upon  one  witness  appeareth  by  a  judge's  certificate, 
in  Hil.  9  Car.  vel  Jac.  or  Pasche,  following  [1634  or  1G12]. 

Swan  contra  Atkins,  a  decree  upon  one  witness  which  proves  his  pedigree,  from 
whence  he  claims,  in  IG  &  17  EUz.  li.  A.  fo.  213  [1574]. 

[65]Fawknercon/raWinchcombe,inPasche,  lOJac.velCar.li.B.fo.  788[lG12orlG34]. 

Hunt  contra  Cheeseman,  a  decree  made  upon  a  verbal  promise  in  Pasche,  10  Jac. 
vel  Car.  li.  B.  fo.  813  [1G12  or  1G34]. 

A  decree  pronounced  in  the  testator's  lifetime,  not  to  be  passed  under  seal  by  the 
executor.     Ewer  contra  Frere,  Pasche,   1G34. 

Dominus  Peter  contra  Elimozinarius  de  Westm.,  a  decree  to  avoid  a  decree  made 
according  to  the  statute  of  43  EUz.  in  Trin.  3  Jac.  li.  B.  [1 G05]. 

This  cause  was,  where  the  lands  came  into  the  king's  hand,  but  not  by  the  statute 
of  Chantries,  and  the  king  being  so  seised  de  facto  et  non  jure,  grants  these  lands  to 
a  common  person,  whether  the  grant  be  good,  yea  or  no  in  equity. 

Noxon  contra  Browning,  in  3  Jac.  li.  B.  fo.  515  [1605-G],  and  afterwards  if  there 
be  a  decree  made  in  this  Court,  upon  the  decree  of  the  commissioners  upon  the  statute  ; 
as  shall  not  be  maintainable  by  the  said  statute,  fo.  864. 

Pauperes  de  Trinbury  contra  Chapman,  in  Mich,  or  Hil.  4  or  5  Car.  [1 628-30]. 

Ewderbv  contra  Huddleston,  examined  a  decree  in  the  Court  of  Requests  in  October^ 
9Jac.  [IGli]. 
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Kitson  contra  Cropley,  May,  37  Eliz.,  a  [66]  decree  to  prohibit  a  man  from  sowing 
of  ridges  which  lie  in  sheepcoiirse  in  May,  37  Eliz.  [1595]. 

Jervace  contra  Bullen,  12  Jac.  [1()14-15]. 

Villa  de  Yarmouth  contra  Decanum  Xorvrich,  a  decree  to  prohibit  a  parson  from 
preaching,  and  the  town  to  pay  casts,  in  Hil.  5  Car.  [1630]. 

Holme  contra  Wild,  the  defendant  entered  into  a  bond  to  leave  his  fellowship,  and 
after  takes  away  his  bond,  the  Court  doth  displace  him.  and  decreed  him  to  leave  it 
Pasche,  15Car.  [1639]. 

Shipwaie  contra  Pilkington,  concerning  the  decreeing  of  by-laws  for  the  good  of  a 
town,  a  decree  in  5  Car.  [1629-30],  and  a  decree  in  25  Ehz.  [1582-83]. 

Dodford  contra  Sessions,  the  contrary  in  1-1  Car.  [1 038-39]. 

King  contra  Burrell,  a  decree  in  the  Court  of  Requests  upon  a  verbal  promise,  a 
prohibition  thereupon,  this  Court  confirms  that  decree,  because  the  plaintiflf  is  ancient 
tenant,  and  been  at  costs  in  building,  Hil.  2  Car.  [1627]. 

Episcopus  Dunelmen'  contra  Martin,  a  decree  reversed  though  no  new  matter,  in 
Trin.  5  Car.  [1629],  the  case  upon  which  the  decree  was  mistaken,  and  notmthstand- 
ing  his  translation,  sues  as  for  the  right  of  the  Bishop  of  Oxon'. 

[67]  Comes  Devon  contra  Leake,  some  mistaking  in  a  decree  amended,  &c.,  in  Hil. 
U  Car.  [1639]. 

South  contra  Gardiner,  irons  to  be  laid  upon  a  man  in  the  Fleet,  because  he  will  not 
perform  a  decree,  in  6  Car.  h.  B.  [1630-31]. 

Barker  contra  Shepheard,  about  3  Car.  [1627-28]. 

Swan  contra  Turbervile,  concerning  a  patent  of  concealment,  decreed,  and  other 
patents,  in  Car.  li.  B. 

Comes  Pembroke  contra-  Zouch,  a  legacy  decreed,  in  Mich.  7  Car.  [1631]. 

Monke  contra  Winch,  decree  against  an  infant,  and  one  bound  in  £500  to  perform 
when  he  comes  to  age,  Hil.  2  Car.  [1627]. 

Portington  contra  Beamont,  a  decree  here,  to  confirm  a  decree  at  York,  to  prevent 
prohibition,  Trin.  2  Car.  [1626]. 

Lashbrooke  contra  Tiler,  ahmony  decreed  here,  8  Car.  [1632-33]. 

Gresham  contra  Dee,  and  Dee  contra  Woodhouse,  in  4  Car.  [1628-29],  a  man  may 
affirm  a  decree  though  not  in  possession. 

Mavor  of  Norwich  contra  Decanum  Norwich,  decree  for  precincts  and  parcels,  8  Car. 
[1632-33]. 

Wright  contra  Middleton,  this  Court  examines  a  decree  made  at  York,  8  Car.  [1632- 
33]. 

Coventry  contra  Mayor  of  London  and  \A  est.,  6  Car.  [1630-31]. 

[68]  Paine  contra  Pattison,  a  decree  for  damages  for  a  lessee  for  years,  in  Mich. 
7  Car.  [1631]. 

Hill  contra  Michell.  Mich.  9  Car.  [1633]. 

Eichman  contra  Gishnham,  look  Justice  Crooke's  certificate,  9  Car.  [1633-34]. 

Askwith  contra  Turner,  the  Court  will  not  reverse  a  decree  made  at  York,  unless 
it  was  undulv  obtained,  or  error  therein,  9  Car.  [1633-34]. 

Densteed  contra  Englested,  38  Eliz.  h.  B.  fo.  426  [1595-96].  Notwithstanding 
a  decree  in  the  Court  of  Requests,  this  Court  refers  as  well  matters  decreed  there,  as 
here,  to  referees,  to  cast  up  account. 

Farmour  contra  Trost,  tithes  in  kind  decreed,  notwithstanding  a  decree  in 
Lord  Bacon's  time,  12  Car.  [1636-37].  and  what  is  a  yardland,  and  how  to  set 
it  out. 

Episcopus  Heref.  contra  Awbrey.  Hil.  14  Car.  [1639]. 

Kenrick  contra  Temple,  15  Car.  [1639-40]. 

Magister  Trin.  Coll.  contra  Brooke,  12  Car.  [1636-37]. 

Comitissa  Cumbries  contra  Com.  Cumbrie.  birch  trees  are  decreed  to  be  timber 
trees,  in  8  Jac.  fo.  349  [1610-11]. 

Sere  and  Eland  contra  CoUey,  the  plaintiffs  being  creditors  of  CoUey,  preferred  their 
bill  against  the  defendant,  being  all  [69]  foreigners,  but  the  goods  were  jMssed  over 
into  England,  into  merchants'  hands,  by  Colley,  and  tliis  Court  taking  notice  in  respect 
of  the  different  computation  of  the  realm,  first  to  be  paid  at  the  feast  of  the  three  kings' 
heads ;  secondly,  because  the  bill  was  not  sealed ;  thirdly,  because  tjie  debts  grew  in 
France,  and  he  came  over  hither  to  keep  his  body  from  arrests,  the  Court  decreed 
the  debts,  and  caused  a  decree  to  be  drawn  up  pro  confesso,  because  the  defendant 
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would  not  answer,  and  sequestered  monies  in  otlier  men's  hands  to  pay  the  debts, 
although  thev  were  passed  over  to  others  to  the  use  of  an  infant,  8  Jac.  li.  A.  fo.  1 1S4 
[lGlO-11]. 

Cooke  contra  Trewinan,  a  decree  upon  a  verbal  agreement,  in  Trin.  i  Jac.  [1  00(1]. 

Shires  contra  Burgaine,  a  decree  for  tithe  conies  and  wood,  12  Car.  [Ui.'5(i-;)7]. 

Holme  contra  Fletcher,  concerning  a  legacy,  in  Mich.  2  Car.  [1  (52G]. 

Poole  contra  Coxwell,  Trin.  4  Car.  [1C28],  the  father  entered  into  articles  for  land, 
the  son  no  party,  yet  having  consented,  decreed. 

Redman  contra  Torrell,  for  that  the  plaintifl"s  father  did  fully  intend  and  resolve 
that  the  plaintiff  should  have  the  lease,  and  did  give  the  same  accordingly,  and  that  she 
at  divers  times  declared  that  [70]  "^Ik^  h^d  given  him  the  said  lease,  and  for  tliat  Christo- 
pher Torrell  himself  protested,  as  he  was  a  Christian  man,  did  promise  that  the  plaintiff 
should,  and  for  that  the  said  Torrell  did  purpose  to  send  to  the  plaintiff'  for  some  agree- 
ment, and  made  offer  of  £200  for  the  said  lease,  therefore  decreed,  in  28  Eliz.  fo.  G82 
[1575-7G]. 

Wotton  contra  Wotton,  a  highway  decreed,  in  1 0  Car.  [1 634-35]. 

Powell  contra  Parsons,  a  piece  of  ground  sold,  but  no  reservation  of  a  highway, 
but  decreed  that  a  way  should  be  continued  as  formerly,  Mich.  3  Car.  [1627]. 

Roberts  contra  Harecourts,  a  decree  in  the  Court  of  Wards  decreed  here,  notwith- 
standing the  decree  there,  Hil.  14  Car.  [1639]. 

Attorat.  Dom.  Regis  contra  Episc.  Oxon.  a  bill  here  to  unite  a  parsonage  to  the 
bishop's  see,  about  12  Car.  [1636-37]. 

Dom.  Scroope  contra  Lazenby,  a  decree  at  York  being  for  lands,  is  adjudged  to  be 
coram  non  judice.  Pasche,  2  Car.  [1626]. 

Cromwell  contra  Carey,  Mich.  7  Car.  [1G31].  a  bill  of  review,  because  the  decree 
was  against  an  infant,  my  Lord's  declaration;  it  shall  bind  an  infant  as  well  as  at 
full  age. 

Turner  contra  Williams,  whether  plate  dotli  pass  by  the  name  of  goods,  decreed  to 
be  goods,  in  Mich.  15  Car.  [1639]. 

[71]  Pope  contra  Courtney,  the  Court  decreeth  that  allowance  shall  be  given  to  a 
daughter  that  was  in  ventre  sa  mere  priminent  enseinl  at  the  time  of  devise,  although 
void  in  law.  decreed  in  Mich.  3  Jac.  H.  A.  fo.  306  [1605]. 


49.  Defend.\nt. 

A  defendant  examined  toucliing  a  contempt,  and  discharged  thereof,  shall  have 
costs  of  course,  if  a  commission  be  not  presently  taken  out  to  prove  it,  and  if  he  prove 
it  not,  then  increase  of  costs,  Atkinson  contra  Ailoff,  37  Eliz.  [1594-95]. 

Pike  contra  Higgons  uxor  d-  al\  the  defendants  ordered  to  assure  lands  according 
to  a  devise.  1 2  &  1 3  Ehz.  H.  A.  fo.  1 82  [1 5 70]. 

Gywnn  contra  Pettv,  to  examine  the  defendant  upon  interrogatories  at  the  hearing, 
Pasche,  6  Car.  [1G30].  ' 

Bradshaw  contra  Bradshaw,  a  defendant  ordered  to  be  examined  upon  oath  at  the 
hearing,  Hil.  8  Car.  [1G3.3]. 

Lainer  contra  Smith,  the  defendant  delivered  out  of  execution  upon  securitv,  in 
3  Car.  [1627-28]. 

Pollixfen  contra  Short,  the  defendant  examined  upon  interrogatories,  after  a  liearing, 
in  5  Car.  [1629-30]. 

Drewrv  contra  Watson,  to  examine  a  defendant  after  hearing,  in  7  Car. 
[1631-32]'. 

[72]  Fenton  contra  Blomer.  a  defendant  not  compelled  to  disclose  matter  of  usury, 
22  Ehz.  h.  A.  fo.  66  [1579-80]. 

Symmes  contra  Plowden.  this  Court  directs  a  trial,  the  defendant,  to  avoid  the 
order  of  this  Court,  procures  an  injunction  out  of  the  Exchequer,  the  defendant  com- 
mitted, in  Trin.  14  Car.  [1G38]. 

Wood  contra  Wageman,  the  Court,  uj)on  view  of  the  body,  and  upon  examination 
of  several  witnesses,  and  upon  view  of  the  church-book,  adjudgeth  the  defendant  to 
be  under  the  age  of  twenty-one  years,  in  28  Eliz.  fo.  262  [1585-86]. 

Pollard  contra  Evelin,  if  a  defendant  cannot  be  found,  or  hath  no  house,  then  to  give 
notice  to  the  clerk  in  Court,  which  is  sufficient,  in  Hil.  1  5  Car.  [1640]. 
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50.  Demurrers.' 

A  bill  laying  a  promise  to  assure  lands  for  ten  shilling.-;  in  hand,  and  £2100  at  days 
demurred  and  allowed,  becau.se  it  was  but  a  preparation  for  action  upon  the  case  WilllTm 
andNevili.  Trim  .38EUz.  [159G]. 

Wright  contra  Fitch,  13  Jac.  H.  B.  fo.  42  [1615-lG],  the  matter  being  concerning 
Serjeants  for  arrest  in  London,  demurred  because  of  their  places,  yet  overruled  and 
paid  good  costs. 

The  general  pardon  pleaded  to  discharge  [73]  an  outlawry  after  judgment,  and 
not  allowed  till  the  parties  be  agreed,  Weekes  contra  Xewborow.Trin.  1590. 

Harris  contra  Beadle,  Hil.  18  Jac.  li.  A.  fo.  823  [1621];  Fitton  contra  Proctor  36 
Ehz.  H.  A.  fo.  499  [1593-94]. 

A  demurrer  for  outlawry  must  be  upon  oath  shewed  under  seal,  Hulst  contra  HuNt 
3(5  Eliz.  li.  A.  fo.  G52  [1593-94]. 

Paschall  contra  Points,  1597. 

.A.  demurrer  because  of  a  former  dismission  must  be  upon  oath,  Brooke  contra  Smith 
30  &  37  Ehz.  [1594]. 

A  demurrer  by  deponentem  allowed,  Mollineux  contra  Stanhope.  23  Eliz.  [1580-81]. 

Demurrer  because  the  matter  was  dismissed  in  the  Court  of  Eenuests  overruled 
in  30  Eliz.  li.  B.  fo.  20G,  and  493  [1587-88].     Haddon  contra  Saher. 

The  husband  alone  cannot  demur  for  his  wife,  bv  the  opinion  of  the  Court  Sturlin" 
and  Green,  3G  Eliz.  [1593-94].  "  '  " 

A  demurrer,  because  ce  q'  ry  not  shewed  to  be  in  Hfe,  and  overruled  the  demurrer 
not  to  be  good.     Victor  and  Read,  37  Eliz.  [1594-95]. 

A  demurrer,  because  it  concerns  the  (Queen's  title  proper  for  the  Exchequer  vet 
overruled,  Mich.  33  Eliz.  li.  A.  fo.  33  [1591]. 

Biller  contra  Elliot,  demurrer,  because  the  matter  was  depending  in  the  Exchequer 
[74]  before  the  bill  overruled.  Jan.  35  Eliz.  [1593]. 

Plumpton  contra  Headlam,  demurrer  because  excommunicated,  overruled,  about 
4  Car.  [1G28-29]. 

Two  executors  are  plaintiffs,  one  is  excommunicated,  the  other  shall  be  severed, 
and  the  defendant  shall  answer  him,  Tomes  contra  Vaughan,  Hil.  39  Ehz.  [1597]. 

Hamblin  contra  Dom.  Sherringham,  the  defendant  demurred,  because  she  pro- 
mised to  pav  money  when  she  was  covert  baron,  overnded.  25  Eliz.  li.  B.  fo.  103 
[1582-83]. 

Crocker  contra  Hamden.  demurrer,  pretending  one  executor  cannot  sue  another, 
overruled,  because  the  matter  is  mere  testamentary,  20  Ehz.  li.  A.  fo.  131  [1577-78]. 
[S.  C.  Ch.  Ca.  Ch.  118.] 

Gotts  contra  Hicks,  a  demurrer  at  the  defendant's  suit  overruled,  in  Hil.  IG  Jac. 
li.  A.  fo.  674  [1G19]. 

Skies  contra  Rawson,  the  defendant  put  in  a  demurrer  to  the  plaintiff's  bill,  because 
the  plaintiff  was  outlawed  at  the  suit  of  strangers,  j'et  ordered  to  an.swer.  in  Mich. 
9  Jac.  li.  A.  fo.  234  [1  Gil]. 

Audley  contra  Harris,  Hil.  1G33,  a  defendant  lies  in  the  Fleet  for  breach  of  a  decree, 
the  plaintiff  nevertheless  prefers  a  bill  to  discover  an  estate,  demurred,  because  a 
double  execution,  yet  overruled. 

Brookes    contra  .  about    5   Car.    [1629-30],  [75]  a   demurrer,   because 

excommunicated,  overruled. 

Dom.  Plummer  contra  .  Hil.  6  Car.  [1631]. 

Donn  contra  Donn,  in  Mich.  7  Car.  [1631]. 

Leighton  contra  ,  a  demurrer  put  in  after  execution,  replication  dis- 

allowed, in  5  Car.  [1 629-30]. 

Evans  contra  Leasure,  a  demurrer  upon  a  replication,  although  answered,  being 
upon  a  promise  sixteen  years,  dismissed  notwithstanding  the  answer,  and  Sir  Richard 
Moore's  report,  but  in  respect  the  promise  is  annexed  to  a  trust  retained,  6  Car. 
[1630-31]  notwithstanding  the  Statute  of  Limitation. 

Comes  Kingston  contra  Wakeman.  in  Hil.  8  Car.  [1633]. 

St.  John  contra  Dom.  Thornburgh.  a  demurrer  to  a  second  bill  of  revivor  over- 
ruled, Hil.  7  Car.  [1G32]. 

Wild  contra  Middleton,  a  demurrer,  because  Moore,  a  bankrupt,  and  the  creditors 
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dwell  out  of  England  in  Galicia,  overruled,  in  'I'liii.  8  or  9  Car.  [1G32  or  1633],  or  June 
2  Car.  [1G2C]. 

Leake  contra  ,  a  demurrer,  because  the  lands  lie  in  Ireland,  and  there 

to  be  determined,  overruled,  in  8  Car.  [1G32-33]. 

By  contra  Forth,  a  demurrer,  because  a  dismission  in  the  Court  of  Requests,  if 
[76]  ■■'">■  new  matter,  overruled  here,  •2Gth  June  160G. 

Artson  contra  Wolverston,  a  demurrer,  because  the  defendant  had  execution  at 
law  overruled,  10  Jac.  li.  B.  fo.  291  [1G12-13]. 

Morris  contra  Owen,  a  demurrer,  because  the  plaintiff  was  outlawed,  the  defendant 
ordered  to  answer,  10  Jac.  fo.  457  [1G12-13]. 

Bland  contra  Comitem  Cambrie,  a  demurrer  pleaded,  because  remedy  at  law  over- 
ruled, Pasche,  7  Car.  [H'-'^lJ- 

Arnold  contra  Arnold,  if  a  man  be  outlawed,  and  sues  as  executor  to  another,  the 
plea  to  the  same  is  overruled,  12  Jac.  li.  A.  fo.  353  [1G14-15]. 

Ratcliffe  contra  Tolston,  common  of  pasture  in  waste  grounds  lying  in  the  North, 
a  bill  here  demurred  to,  but  because  it  concerneth  lands,  and  the  lands  be  tenant  right, 
and  some  dwell  out  of  the  parish,  cannot  so  well  maintain  their  condition  by  reason 
of  unity  of  possession,  overruled,  in  33  Eliz.  fo.  191  [1590-91]. 

Salter  contra.  Bennet,  a  demurrer,  because  a  decree  in  the  Exchequer,  overruled 
and  decreed  here  in  presence  of  the  Barons  of  the  Exchequer.  Mich.  14  Car.  fo.  38 
[1G.38]. 

Osborne  contra  Pagett,  because  the  defendant  did  not  put  in  his  demurrer  accord-  ; 
ing  to  the  rule  of  Court,  moved  to  have  it  entered,  but  denied,  in  14  Car.  [1 G38-39]. 

[77]  Thynn  contra  Westrop,  a  demurrer,  because  the  plaintiff's  wife  outlawed  and 
pleads  a  release,  overruled  to  answer,  in  25  Eliz.  H.  B.  fo.  134  [1582-83]. 

51.  Depositions. 

Chamberlaine  and  Pope,  39  &  40  Eliz.  [1597],  after  publication,  the  Court  would 
not  amend  a  deposition  mistaken. 

Wynn  contra  ,  a  man  after  examination  supplies  his  deposition  ad  in 

forma nd'  conscientiam.  about  5  Car.  [1G29-30]. 

Kinnaston  contra  Com'  Bridgewater,  recording  copies  of  depositions  to  be  allowed 
in  Hil.  2  Car.  [1G27]. 

52.  Devise. 

Serjeant  and  Serjeant,  8th  Nov.  39  Ehz.  [1597],  a  breach  of  a  condition  of  a  devii 
holpen  against  the  heir. 

Cornwallis  contra  Penruddock,  concerning  the  devise  of  an  intailed  term,  HUJ^ 
1  Car.  [162G]. 

Webb  contra  Smith,  in  4  Car.  [1628-29]. 

Holditch  contra  Phillips,  in  Pasche,  or  Trin.  4  Car.  [1G28]. 

Palmer  contra  Tumor,  41  Eliz.  fo.  540  [1598-99]. 

Watts  contra  Kancie,  a  man  possessed  of  a  lease  for  fourscore  years  devised  ouB 
thereof  ten  pounds  per  annum  without  clause  of  distress,  and  made  his  wife  his  [78]  execu-l 
trix,  and  she  thereby  had  the  said  lease,  and  afterwards  the  executrix  and  husband,! 
and  assigns  in  trust,  sold  away  the  same  lease,  discharged  of  all  incumbrances,  thq 
executrix  shall  be  charged,  and  not  the  land.  31st  Jan.  9  Jac.  [1612]. 

Tennant  contra  Braie,  8th  Nov.  G  Jac.  [1608].     Carewe's  Report,  a  devise  made  tol 
the  daughter  to  pay  her  a  sum  of  money  if  she  will  be  divorced  from  her  husband, 
the  gift  made  good,  though  the  condition  void. 

Kirrington  contra  Astie,  the  grandfather  deviseth  lands  to  his  son  to  pay  ten  pounds 
per  annum  to  the  son's  three  daughters,  the  father  gives  two  hundred  pounds  in 
marriage  with  one,  whether  the  ten  pounds  per  aimum  shall  be  included  in  the  two 
hundred  pounds  or  not,  decreed  it  shall  be  included,  in  Mich.  13  Car.  [1G37]. 

Phillipps  contra  Springett,  notwithstanding  a  release  of  a  portion  relieved,  in  10' 
Car.  [1634-35]. 

Grimston  contra  WiUington,  2  Car.  [1626-27]. 

Higate  contra  Higate,  a  mortgagor  of  a  copyhold,  and  a  surrender  to  that  purpose, 
and  after  deviseth  this  land  to  a  second  son,  but  no  surrender,  in  Mich.  14  Car.  [1638]. 
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Poford  contra  Pavier,  Pasche,  15  Car.  [1039],  the  Court  will  see  the  will  in  the  same 
[79]  case,  hut  difference  is  iipf)n  some  matter  of  fact. 

Davenport  contra  Dom.  Robinson,  the  husband  b}'  will  gives  goods,  wliich  the 
flefendant  pretends  belongs  to  her  as  parafamilia,  the  devise  good  in  5  Car 
[1029-30]. 

Cro^^the^  canlra  Lucie,  the  plaintiff  being  heir  to  lands  in  tail,  and  likewise  devised 
unto  liim  by  his  niotlier's  fatlier,  the  lands  being  in  mortgage,  and  redeemed  bv  a 
stranger,  having  sold  it  again  with  the  consent  of  his  father  and  mother,  could  not 
be  relieved  here,  in  39  and  40  Eliz.  li.  B.  fo.  435  [1597]. 

Mather  contra  Godbold,  two  joint  purchasers,  one  deviseth  his  part  for  payment 
of  debts,  ordered  in  Chancery,  Mich.  7  Car.  [1031]. 

Lowen  contra  Lowen,  41  Eliz.  11.  A.  fo.  230  and  683  [1598-99],  lands  devised  to 
two.  to  be  equally  divided  betwixt  them,  and  to  their  heirs,  are  tenants  in  common, 
and  not  joint-tenants,  and  .so  decreed,  that  tlie  survivors  shall  receive  no  profit  by 
siu'vivorship. 

Bacon  contra  Bull,  a  devise  void  in  law  by  reason  of  a  misrccital  of  a  grant,  and 
by  rea.son  of  an  attornment,  yet  holpen  in  equity,  38  Eliz.  li.  A.  fo.  098  [159.5-90]. 

[80]  53.  Directions. 

Williams  contra  Fawcet,  directions  by  this  Court,  how  the  defendant  or  his  tenant 
shall  hbel  in  the  spiritual  Court,  13  Jac.  fo.  292  [1615-16]. 

54.  DissflssiONS. 

Hawj-ard  contra  Timber,  4  Jac.  li.  B.  fo.  602  [1600-7],  the  matter  heard  there 
after  a  dismission  in  the  Exchequer  upon  hearing,  but  there  appearing  no  matter  to 
relieve  the  plaintift',  the  matter  was  dismissed,  the  rather,  because  there  was  a  former 
dismission  in  the  Exchequer. 

Roe  as  heir,  exhibited  a  bill  again.st  Wasorer,  to  prove  a  condition,  perpetuity, 
and  conditions  broken  and  dismissed,  in  1594. 

Reynolds  contra  Davy,  12  &  13  Eliz.  [1570],  li.  A.  fo.  87,  becau.se  the  matter  in 
question  is  under  the  value  of  forty  shillings  per  annum,  therefore  the  Court  dismissed  it. 

Botely  coJi^ra  Savile,  in  13  &  14  Eliz.  [1571],  h.  B.  fo.  95  and  1 04,  beaiuse  the  defend- 
ant and  the  lands  in  question  lie  within  the  countv  palatine,  the  matter  was  dismissed. 

Brereton  contra  Jarmin,  23  Eliz.  li.  A.  fo.  428  [1580-81]. 

[Anonymous]  Because  the  lands  in  question  he  within  the  limits  of  the  commons 
of  the  North,  the  cause  was  dismissed,  prima  et  secundo,  Edw.  6,  li.  .\.  fo.  72 
[1548]. 

[81]  Ea.st  contra  Fish,  12  Eliz.  fo.  100  [1569-70],  because  the  lands  in  question  is 
parcel  (if  the  Queen's,  therefore  the  matter  was  dismi.ssed  into  the  Exchequer. 

Jay  contra  Simcox,  dismissed  to  law,  l)ut  shall  not  plead  the  statute,  12  Car. 
[1030-37]. 

55.    DiSINHEKISON. 

Hariington  contra  Markham,  the  Court  was  assisted  with  l)ishops  and  noble- 
men, at  the  hearing  of  a  cause  in  Chancery,  in  July,  5  or  8  Jac.  [1607  or  1010], 
upon  jxjint  of  disinherison. 

Woodley  contra  Woodley,  a  disinherison,  and  a  decree  for  confirmation,  yet  after 
twenty  years  the  decree  reversed,  and  disinherison  avoided,  in  8  Car.  [1632-33]. 

56.    DlSTIUNG.\S. 

Parker  contra  Bowlesse,  a  distringas  awarded  where  cannot  have  benefit  of  extent, 
7  Car.  [1031-32]. 

57.  Distress. 

Possession  and  rents  ordered  to  Mohneux  contra  Molineux,  Hil.  1590,  the  tenants 
would  not  pay  the  rents,  therefore  a  distress  ordered. 

58.  Divorce. 
.\  divorce  causa  frigitatis,  the  woman  sued  for  her  marriage  portion,  yet  her  father 
was  alive  who  gave  it,  to  wliich  exception  was  taken,  yet  the  Master  of  the  Rolls  said, 
he  would  be  no  formalist.     Barrow  [82]  contra  Butten,  in  1594,  and  37  Eliz.  fo.  195 
[1594-95]. 
G.  I.— 5 
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59.    DOWKR. 
Wild  contra  Wells,  bill  to  be  relieved  for  ddwrr,  iuid  a  ('(iniini.ssiiiii  ti)  sol  out  llie 
ands,  in  25  Eiiz.  li.  B.  fo.  1  12  [1582-83]. 

[Mews'  Dig.  tit.  Husimnd  and  Wife,  vii.  uowick  and  fueebencii,  3.  Aircurs. 

S.  C.  ])icl<.  3.] 

GO.  UiJCiiY. 

Hulse  contra  Daniel,  Mich.  5  &  6  Car.  [1G29-30].  \ 

Duchy  Court  where  lands  are  granted  of  the  crown  in  fee-farm,  reserving  rent, 
are  pleadable  and  detertninable  iu  this  Court. 
Levingston  contra  Wife  and  (il\  about  8  {!ar.  [l()32-33]. 
Tenants  of  Barwick  contra  Cresar,  8  Car.  [l()32-33j. 
Hampden  contra  Ffl-rcrs,  in  14  Car.  [l(i38-39]. 

Demurrer  by  a  clerk  in  the  Duchy  Court,  overruled,  30th  May  llJOG.  .loidan 
contra  Pawson.  J 

61.  Elegit. 

Palmer  contra  Bolls,  an  elegit  returned  and  filed,  being  out,  and  thereby  witlunil 
remedy,  renevi'ed  by  this  Court,  to  be  executed,  2  Car.  [1626-27]. 

62.  Entail. 

Baile  contra  Read,  38  Eliz.  li.  A.  fo.  728  [1595-96],  an  entail  cut  ofT  contrary  to  a 
proviso,  to  the  intent  onl\'  to  make  a  jointure,  and  then  the  remainders  were  settled 
in  tail  as  [83]  before,  wherefore  the  forfeiture  dispensed  with  in  Equity. 

Tatton  contra  Molineii.x,  a  lease  made  to  feoffees  in  trust,  to  the  use  of  the  iilainlifT 
for  life,  and  after,  to  the  heirs  males  of  liis  body,  the  said  plaintiff'  hath  full  jiower  to 
dispose  of  his  lease,  so  long  as  he  hath  an  heir,  and  that  an  entail  of  a  trust  of,  or  out 
of,  a  chattel  is  not  good,  nor  any  such  perpetuity,  precedents  being  produced  to  thai- 
purpose,  and  the  Judge's  opinion  between  a  remainder  of  a  chattel,  and  the  issue  in 
tail  of  a  chattel,  in  7  Jac.  li.  A.  fo.  1183  [1609-10],  the  lands  lie  in  the  county  palatine. 

63.  Equity. 

Lock  contra  Hunt,  7  Cai'.  [1631-32],  no  advantage  by  unity,  descent,  fine,  or  dis- 
continuance. 

64.  Estates. 

King  contra  Blundavile,  the  defendant  having  an  estate  for  life  without  impeach- 
ment of  waste,  was  ordered  not  to  do  waste  both  upon  woods  and  houses,  5  Jac.  li. 

A.  fo.  327  [1629-30]. 

Piggott  contra  Piggott,  in  8  Jac.  h.  A.  fo.  766  [1610-1 1]. 

Banister  contra  Banister,  an  occupant's  estate  maintained,  in'Pasch.   12  Jac.  li. 

B.  [1614]. 

Marcliio  Winton  contra  Bushon,  an  estate  reserved  without  impeachment  of  waste, 
this  coming  to  a  lessee,  he  would  [84]  have  it  in  the  like  manner,  but  restrained  here, 
Jan.  11  Jac.  [1614]. 

Prince  contra  Greene,  although  an  estate  cannot  be  created,  by  covenant  by  law, 
yet  made  good  in  Chancery,  in  June,  40  Eliz.  [1598]. 

Reynell  contra  Peacocke,  concerning  an  estate  in  fee,  depending  upon  an  estate 
tail,  his  Lordship  would  not  alter  the  estates,  in  li.  B.  6  Car.  [1630-31]. 

Merrifield  contra  Merrifield,  about  1634. 

Rousewell  contra  Knight,  in  10  Car.  [1634-35],  raising  of  an  estate  by  an  agreement. 

Barrow  contra  Smith,  in  10  Car.  [1634-35],  a  man  makes  a  grant  to  friends  of  an 
estate,  to  the  use  of  three  daughters  and  their  heirs,  this  is  joint-tenancy,  and  the 
survivor  carries  it. 

Lister  contra  Yelverton,  an  estate  is  made  to  friends  in  trust  to  the  use  of  the  woman, 
to  commence  after  her  husband's  death,  she  joins  in  a  fine  witli  her  husband  of  the 
lands  leased  in  trust,  this  fine  shall  cut  off  the  trust,  and  there  being  an  extent  upon 
the  lands  leased,  this  trust  shall  not  prevent  the  extent  by  reason  of  the  fine,  Trin. 
15  Car.  [1639]. 
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65.  Exchange. 

Cottington  contra  Leversage,  an  indenture  of  exchange  decreed,  13  Jac  li  A  fo 
229  [1615-10]. 

[85]  66.  Examination. 

Examinations  of  plaintiffs  and  defendants,  and  witnesses  after  a  hearing. 

Throckmorton  contra.  Cromwell,  10  Jac.  li.  A.  fo.  18  [1612-13]. 

Touck  contra  Thomas,  19  Jac.  li.  A.  fo.  829  [1621-22]. 

Lea  contra  Band,  1591,  and  32  Eliz.  [1589-90],  the  defendant  was  examined  upon 
interrogatories,  and  yet  the  plaintiff  was  left  to  his  proof. 

And  in  Mich.  36  &  37  Eliz.  li.  A.  fo.  422,  Dom.  Burleigh  contra  Shute  [1594]. 

The  Court  would  not  examine  the  defendant  unless  he  would  absent,  38  Eliz. 
Bowser  contra  Savage  [1595-96]. 

A  defendant  upon  a  hearing  where  the  plaintiff's  proof  served  not,  appointed  to 
be  examined.     Bellamy  contra  Radcliff,  38  &  39  Eliz,  [1596]. 

Waterman  contra  Pope,  Pasch.  37  Eliz.  [1595]. 

York  contra  Haidon,  the  plaintiff  was  ordered  to  be  examined,  or  process  to  be 
had  against  him,  11  &  12  Eliz.  li.  A.  fo.  71  [1569]. 

Lady  Amcotts,  being  a  defendant,  was  to  be  examined  upon  interrogatories,  11 
&  12  Eliz.  fo.  328  [1569],  Mayor  of  Feversham  contra  Ance. 

Cotton  contra  Paget,  the  defendant  not  to  be  examined  upon  all  interrogatories, 
eodem,  fo.  367. 

[86]  Preston  contra  Powell,  the  wife  to  be  examined  as  a  witness,  41  Eliz.  li.  B. 
fo.  10  [1598-99]. 

Glaster's  case,  concerning  an  examination,  about  6  Car.  [1630-31]. 

67.  Exceptions. 

If  a  man  except  against  an  answer  and  hath  it  referred,  if  thereupon  it  fall  out  to 
be  good,  the  defendant  shall  have  costs  for  that  trouble  upon  motion,  Beswick  contra 
Fox,  Hil.  39  Eliz.  [1597]. 

68.  Executors. 

Executors  not  in  equity  compelled  to  put  in  bond  to  perform  the  will  or  answer 
legacies,  unless  it  appear  they  have  either  broken  the  trust  in  them  reposed  by  the 
testator,  or  be  decayed  since  his  death,  for  at  his  death  it  seemed  he  trusted  them 
without  bond,  Browne  contra  Purton,  32  Eliz.  li.  B.  fo.  641  [1589-90]. 

One  executor  may  sue  another  in  this  Court,  thougli  not  at  law,  Allen  contra  Story, 
in  1585,  and  Okely  and  Barnard,  39  Eliz.  [1596-97]. 

Two  executors,  one  of  them  is  made  defendant,  he  shall  be  charged  no  further 
than  for  the  goods  come  to  his  own  hands.  Herbage  contra  Backskaw,  35  Eliz.  [1592- 
93]. 

Englefield  contra  Inhabitant  de  Rotherstrop,  executors,  to  pay  costs  adjudged 
against  the  testator,  because  he  had  assets,  28th  Nov.  1631. 

[87]  Brereton  contra  Roberts,  the  surviving  executors,  sues  the  executor  of  his 
executor,  and  likewise  where  there  is  a  great  state  come  to  the  executor,  which  was  not 
disposed  of  by  the  testator,  the  executor  shall  not  have  it,  but  shall  be  disposed  of  to  the 
testator's  kinsfolk,  and  to  chaiitable  uses  ;  an  executor  of  an  executor  ordered  to 
account  upon  oath,  and  to  be  examined  upon  interrogatories  to  discover  the  estate, 
in  6  Jac.  li.  A.  fo.  638  [1608-9]. 

Bacon  contra  Bell,  two  exec\itors,  the  one  dissents,  yet  tlie  act  of  the  other  shall 
bo  good,  in  Feb.  39  Eliz.  [1597]. 

Holland  contra  Owen,  an  executor  shall  not  be  charged  with  a  trespass  committed 
by  the  testator,  in  3  or  4  Gar.  [1627-29]. 

Warmstrey  contra  Dom'  Tanfield,  a  subpcena  against  an  executor  to  shew  cause 
why  he  should  not  be  bound  by  decree  made  against  the  testator,  in  Hil.  5  Car.  [1630], 
and  concludes  accordingly.  . 

How  far  a  judge's  or  an  officer's  executor  shall  be  bound  for  a  neglect  done  in  his 
office,  in  Mich,  or  Hil.  8  Car.  or  Jac.  [1632  or  1633,  or  1610  or  1611]. 

Moore  contra  ,  in  Mich.  8  Car.  [1632],  two  executors  and  jomt  in  the 

jill,  shall  be  severed  upon  hearing. 
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Jolin  contra  Kingston,  co-executors  shall  [88]  "(it  lie  charfiied  for  more  than 
comes  to  his  hands,  in  8  Car.  [I().'i2-;53j. 

Downes,  Jnx,  and  Wiseman,  concerninj^  an  agreement,  and  if  one  executor  do 
waste,  the  other  shall  not  be  eharged,  Trin.  or  Mich.  7  Car.  [1631]. 

Townley  contra  Shurborne,  two  trustees  of  a  lease  or  two  executors,  one  wasteth 
the  goods,  the  other  shall  not  be  charged,  unless  he  was  a  co-actor,  in  Trin.  9  Car. 
[1G33]. 

Deane  contra  Ward,  two  executors,  two  answers  for  mean  profits  before  partition, 
in  11  Car.  [163.5-30]. 

Allen  contra  Burton,  an  executor  sues  the  executor  of  his  co-executor  towards 
payment  out  of  an  estate  'vliieli  came  to  the  defendant,  who  is  not  chargeable  in  law 
with  the  legacies,  but  tlie  plaintilT  is  (as  surviving  executor)  decreed  to  be  liable,  in 
10  Jae.  li.  B.  fo.  243  [161-2-13]. 

Hankiuson  contra  Pell,  an  executor,  called  in  question  after  question  denunrcd, 
yet  overruled,  in  12  Car.  [1636-37]. 

Capell  contra  Gostow,  two  executors,  the  one  trusteth  the,  other  to  receive  all  rents 
and  dies,  the  plaintiff  calls  his  executor  to  an  account  lieing  the  executor  of  a  trustee, 
ordered  to  make  satisfaction,  in  12  Jac.  li.  A.  fo.  421  [1614-15]. 

Terrey  contra  Fowler,  an  executor  ma-[89]-k('th  doubt  wliether  he  shall  jiay  debts 
before  a  decree  in  Chancery,  decreed  they  shall  be  protected. 

Dominus  Craven  and  Comes  Dorset,  creditors,  about  6  Car.  [1630-31]. 

Wolverston  contra  Amherst,  13  Car.  [1637-38]. 

Kemp  contra  Lamplugh,  14  Car.  [1638-39]. 

Rowe  contra  Billing,  two  executors  being  decreed  to  pay  legacies  and  debts,  the  one 
paying  it,  the  other  shall  upon  a  bill  be  compelled  to  pay  the  moiety  and  costs,  in  10 
Car.  [1634-35]. 

Martin  contra  Knowles,  concerning  two  co-partners  executors,  the  estate  being 
not  divided  before  death,  28  Eliz.  fo.  257  [1585-86]. 

Houghton  contra  Hampden,  et  e  contra,  one  executor  receives  money  for  interest, 
it  shall  be  accounted  as  principal  for  five  per  centum,  in  Mich.  9  Car.  [1633]. 

Vicecomes  Conway  contra  Crooke,  a  bill  preferred  against  the  executor  f)f  one  that 
committed  wastes,  demiu-red  unto,  and  good,  in  15  Car.  [l(i39-40]. 

But  an  account  for  an  estate  which  came  to  the  defendant's  hands  called  in  question, 
pleaded  the  Statute  of  Limitation,  overruled,  in  15  Car.  [1639-40]. 

69.  Exemplification. 

Fisher  contra  Hawkes  and  Smith,  in  1590,  the  plaintiff  alloAved  without  shewing 
a  [90]  deed  enrolled,  to  plead  the  exemplification  of  it. 

If  a  demise  of  lands  want  sufficient  words  to  carry  that  which  was  meant  to  pass, 
it  shall  not  be  holpen  in  equity,  Kent  contra  Kent,  in  1591. 

Fisher  contra  Smith,  the  Court  orders  an  exemplification  of  a  deed  to  be  pleaded 
at  law,  where  the  deed  cannot  be  brought,  in  33  Eliz.  li.  A.  fo.  26  [1590-91]. 

70.  Extent. 

Trion  contra  Michell,  the  plaintifT  sued  out  an  elegit,  lieing  not  well  laid,  and  the 
extent  not  good,  sues  here  in  equity  for  the  money,  decreed  12  Car.  [1636-37].  ' 

To  account  for  profits  upon  extent  accorchng  to  true  valuation,  and  not  to  the  ex- 
tended value,  but  not  use  for  tliose  profits,  in  5  Car.  li.  B.  [l(i29-30]. 

Haughton  contra  ,  4  Car.   [1628-29],  or  thereabouts. 

Aldred  contra  Wilkinson,  5  Car.  [1629-30]. 

Dom.  Deancourt  contra  Hampson,  according  to  the  receipt,  and  not  to  the  extended 
rate,  in  2  Car.  [1626-27]. 

Chivers  contra  Bampton,  Trin.  5  Car.  [1629],  a  re-extent  awarded  upon  a  statute, 
the  lands  being  not  known  upon  the  former  extent. 

71.  Evidence. 

Bourn  contra  Debest,  shop-books  read  [91]  as  an  evidence  at  the  hearing,  Midi. 
15  Car.  [1639],  " 

Harrison  contra  Bludder,  the  same  term,  and  concerning  the  Statute  of  Limitation 
by  great  advice. 
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72.  Feme  Covert. 

Bacon  alias  Prior,  le  feme  vend  le  use  q  ;  le  feme  adcer'  les  Beniers  uncarpus  le  marl 
le  Baron  quel  clayme  le  use  mere,  &  nient  remedie  in  eqtdtie,  7  E.  4,  vouch  un  case  de 
Tasborough  &  Danvers,  are  in  question,  Ilil.  l:j!)0. 

The  liustjand  sold  lands  and  debts  due  to  the  wife  beftjre  coverture,  and  took  wares 
for  it,  he  dying  she  surviving  released  the  debts,  and  decreed  she  should  not,  .'iO  11.  0, 
134  and  142  [1457-58]. 

Waterhouse,  defendant,  was  grantee  of  a  lease  in  trust,  to  the  use  of  the  wife  of 
Witham  ;  she  died,  and  made  Waterhouse  administrator  ;  \\1thani  complained,  and 
would  have  had  the  lease  in  equity,  the  order  and  opinion  of  the  Court  was,  he  should 
not,  but  the  grantee  and  administrator  should,  .'38  Eliz.  [15'J5-'J('iJ. 

Ireland  core/ ra  Pavie,  in  Mich.  13  Car.  [I(>.'i7],  the  plaintiff  held  two  tenements  of 
the  husband  and  \rife,  and  surrendered  both  in  consideration  that  the  husband  and 
[92]  \v'ife  should  make  a  lease  for  one  of  them  for  three  lives  ;  the  husband  died,  the 
uife  being  but  tenant  for  life,  and  so  by  the  statute  would  have  avoided  the  lease  for 
three  lives,  but  the  Court  thought  good  it  should  be  holpen  in  equity.  Donnery  and 
Weston,  3(3  &  37  Eliz.  [1594]. 

Feme  ad  estate  disjmnishable  del  trust  unc  .  U'ast  en  measons  jirohibil  ;C  jmis  n 
mare  sine  auxi.     Morgan  and  Peury,  37  Eliz.  [15'J4-95]. 

Feme  covert  party  by  articles,  and  to  a  decree,  but  she  assented  not,  the  effect  of  it  was , 
to  forego  the  jointure  for  other  recompense,  after  that  the  husband  died,  she  took  a 
new  husband,  and  they  left  to  the  law  to  recover  her  jointure.  Slater  contra  Foliambe, 
37  Eliz.  [15'.)4-95]. 

Stayward  contra  Jarmy,  and  Jarmy  contra  Stayward.  Jarmy  was  enforced  bo 
make  assurance,  Mich,  or  thereabouts,  decreed  in  39  &  40  Eliz.  li.  A.  fo.  CGU,  li.  B.  fo 
41  [1597],  and  42  Eliz.  fo.  220  and  551  [1599-1600],  and  because  she  refused  to  perform. 
was  committed  till  she  did  agree. 

The  like  between  Twyn  and  Bos,  in  li.  A.  fo.  487,  22  &  23  Eliz.  [1580]. 

Egerton  contra  Townsend,  \\.  B.  fo.  954,  11  Jac.  [1613-14]. 

Voux  and  Uxor  contra  Gleas  and  Uxor.  4  [93]  &  5  Edw.  6,  fo.  35  [1551],  the  Court 
doth  order  that  the  husband  shall  become  bound  in  a  recognizance,  that  his  wife 
shall  release  her  right. 

Barty  contra  Ilerenden,  2  &  3  Eliz.  li.  A.  fo.  62  [1560],  the  Court  compels  the  hus- 
band and  wife  to  levy  a  fine. 

Wiat  contra  Wiat,  in  Mich.  16  Jac.  li.  B.  fo.  476  [1618],  the  wife  being  no  party  to 
the  bill. 

Hausly  contra  Hausly,  Trin.  17  Jac.  and  Hil.  prox.  [1619-1620]. 

Westdeane  contra  Frizell  and  Uxor,  the  defendant  and  his  wife  committed  to  prison 
for  not  performing  the  order,  in  May,  10  Jac.  [1612].  The  decree  and  their  commit- 
ments, in  12,  13,  &  14  Jac.  Regis  [1614-17],  in  14  Jac.  li.  B.  fo.  14  [1616-17].  She 
was  committed  to  Newgate. 

Sands  contra  Tomlinson,  Mich.  Jac.  li.  A.  fo.  679,  a  wife  compelled  to  levy  a  fine 
and  perfect  assurances. 

Pope  contra  Moore,  the  defentlant's  wife  being  priviment  enseint  at  her  husbands 
death,  the  child  could  not  be  provided  for  by  law,  but  the  Court  ordered  that  the  child 
should  have  sufficient  allowance,  li.  A.  fo.  307,  3  Car.  vel  Jac.  [1627-28  or  1605-6].^ 

Rivet  contra  Lancaster,  the  wife  sueth  her  husband,  in  39  Eliz.  li.  x\.  fo.  201  [1596- 
97]. 

West  contra  West,  12  Car.  [1636-37]. 

[94]  And  /"«me  covert  sueth  others,  17  Jac.  li.  A.  fo.  940  [1619-20]. 

Kitiin  contra  Kiffin,  17  Jac.  li.  A.  [1619-20]. 

Dom.  Crispe  in  Pasche  or  Trin.  18  Jac.  li.  A.  fo.  1088  [1G20]. 

Comitissa  Dorset  contra  Comitem  Dorset,  about  7  Jac.  [1609-10]. 

Flesliward  contra  Jackson,  money  given  to  a  feme  covert  for  her  maintenance, 
because  her  husband  is  an  unthrift,  the  husband  pretends  the  money  to  be  his, 
but  the  Court  ordered  that  the  money  shoukl  be  at  her  disposing,  21  Jac.  li.  B.  fo. 
719  [1623-24]. 

Rust  contra  Whittle  and  al'.  Pasch.  8  Jac.  li.  B.  [1610].  The  Court  doth  decree  a 
report  wherein  it  was  thought  fit  that  the  defendant  should  compel  his  wife,  and 
another  man's  wife,  being  the  other  defendant,  to  levy  a  fine  and  join  in  assurance. 
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Dom.  St.  John  contra  Englefield,  in  Mich.  14  Jac.  [KilOj,  a  bill  preferred  without 
tlie  privity  of  her  husband,  allowed. 

(iascoigne  contra  Francklyne,  a  feme  covert  sues  others,  42  Eliz.  li.  A.  about  fo.  593 
[1099-1600]. 

Haynes  contra  Duncombe,  in  Trin.  21  Jac.  [1623]. 

Milward  contra  Bradborne,  5  or  6  Car.  [1629-31]. 

Lake  contra  Deane,  38  Eliz.  li.  A.  fo.  157  [1595-96],  a  wife  examined  to  discover 
her  husband's  deceit. 

[95]  Carey  contra  Ley,  in  Mich.  12  Jac.  [1614]. 

Lanil  charged  with  a  parol  trust,  though  made  by  a  feme  covert. 

Sambrolce  contra  Ramsey,  in  Mich.  13  Gar.  [1637]. 

Baskcrvile  contra  Sinthome,  tlie  plaintiff  conve3'cd  a  lease  to  feoffees  in  trust,  to 
the  use  of  his  daughters,  and  to  his  children  lineally ;  the  daughter  married  and  had 
issue,  which  dies  ;  marries  again,  the  feoffees  convey  the  lease  to  the  wife  and  luisband, 
and  discharge  the  trust ;  the  woman  gives  this  trust  to  the  husbaiui,  and  dies  ;  the 
heir  sues  the  husband  for  this  land,  but  ordered  that  tlie  land  should  go  to  the  hus- 
band, notwithstanding  the  conveyance,  12  Jac.  li.  B.  [1614-15].  J 

Palmer  contra  Shonck,  a  feme  covert  to  answer,  Mich.  5  Car.  [1629].  ^ 

Stiles  contra  Stiles,  an  agreement  binds  a  feme  and  an  infant,  in  Hil.  2  Car.  [1627]. 

Sankey  contra  Golding,  21  EUz.  \i.         ,  fo.  [1578-79],  a  feme  covert  sues  with- 

out her  husband. 

Farewell  contra  Curson,  feme  covert  sues  in  Chancery  sa  Baron  in  vie  ouster  la  mare, 
31  &  32  Eliz.  fo.  8  [1589]. 

Baker  contra  Newbery,  about  5  Car.  [1629-30],  though  the  husband  released. 

Moore  contra  Dom'.  Greenvile,  will  not  [96]  answer,  because  a  feme  covert  and 
within  age,  compelled,  11  Car.  [1635-36]. 

Throckmorton  contra  Calver,  a  woman  returning  her  answer,  being  married  after 
the  commission  awarded,  ordered,  11  Car.  [1635-36]. 

Randall  contra  Tynny,  a  single  woman  did  agree  to  have  a  moiety  of  land,  and 
after  marriage,  subscribed  her  name  with  her  luisband,  to  a  latter  agreement,  though 
feme  covert,  decreed,  in  10  Jac.  li.  B.  25,  or  250  [1612-13]. 

Holman  contra  Awdley,  10  Jac.  li.  B.  fo.  309  [1612-13],  a  wife  not  to  be  examined 
against  her  husband. 

Court  contra  Popham,  the  wife  demurs  without  her  husband,  because  charged  with 
conspiracy  and  combination,  ordered  to  answer  upon  oath,  about  June,  6  Car.  [1630]. 

Gomes  Danby  contra  Peele,  a  release  by  the  husband  shall  not  prejudice  the  wife, 
to  sue  for  her  jewels,  in  13  Car.  [1637-38],  and  a  wife  sues  another  in  a  friend's 
name. 

Keeling  contra  Bodley,  Mich.  14  Car.  [1638]. 

Rowc  contra  Comitcm  Newburgh,  14  Car.  [1638-39],  look  in  it  otherwise,  because 
separate. 

Gomes  Exon'  contra  Dom.  Morley,  how  far  it  binds  an  heir  more  than  common 
law,  for  payment  of  debts,  13  Gar.  [1637-38]. 

Portman  contra  Popham,  a  wife  to  answer  without  her  husband  being  beyond 
the  .sea,  in  11  Car.  [1635-36]. 

[97]  Batson  contra  Conney,  the  defendant  demurs  that  at  the  time  of  the  agieement 
the  defendant  was  an  infant  at  sixteen  years  old,  and  now  married,  and  so  not  bound, 
ordered  to  answer,  in  Mich.  14  Car.  [16i38]  and  in  Hil.  15  or  16  Car.  [1640  or  1041]. 

Poole  contra  Harrington,  or  e  con',  a  wife  hath  a  stock  for  her  own  use,  and  dies, 
who  is  buried  by  a  friend  without  direction  of  her  husband,  he  that  buries  her  must 
be  at  the  charge,  and  not  the  husband,  in  Mich.  14  Car.  [1638]. 

Roe  contra  Dom.  Newburah,  a  feme  covert  cannot  sue,  unless  there  be  a  severance, 
this  suit  is  for  a  promise  in  marriage,  after  twenty  years,  tlie  matter  was  dismissed, 
because  the  plaintifT  could  not  find  ])recedents  suiting  this  case,  in  Trin.  15  Car. 
[1639].  ' 

Georges  contra  Chancie,  a  feme  covert  being  separated,  liaving  an  allowance  of  : 
two  himdred  pounds,  she  improved  it,  and  disposed  of  it  by  her  will,  Mich.  15  Car. 
[1639]. 

Clarke  contra  West,  how  far  a  man  non  compos  mentis  shall  be  concluded  by  a 
feme  covert's  disposing  of  liis  estate,  in  Mich.  15  Car.  [1639],  a  case  made  and  referred 
to  judges. 
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Simpson  contra  Simpson,  a  man  cannot  sue  his  wife,  nor  a  wife  her  husband  in 
;;  Car.  fo.  394  [1G27-28]. 

[98]  Dockwray  contra  Poole,  a  man  liaving  three  daugliters,  entails  his  land  upon 
them  ;  after  one  of  them  married,  and  being  a  feme  covert,  with  the  consent  of  her 
luisband,  was  contented  and  agreed  to  take  one  thousand  pounds,  in  consideration 
and  extinguishment  of  her  right  as  co-heir  ;  the  judges  hold  it  to  be  no  good  bar  to 
her,  in  Trin.  7  Jac.  [1609],  the  Judge's  certificate. 

73.  Feme  Sole. 

Povy  contra  Peart,  the  plaintiff's  wife,  before  marriage,  conveyed  away  her  estate 
to  tlie  defendant  being  her  son,  and  after  the  defendant  conveyed  the  "same  to  liis 
children  being  infants,  because  (as  the  Court  conceived)  it  was  parsed  without  any 
consideration,  it  was  decreed  for  the  plaintiff  against  the  defendant,  and  the  infants, 
in  32  &  33  Eliz.  li.  B.  fo.  430,  454,  and  484  [1590]. 

Atwood  contra  Stubbs,  one  Amy  Pyms  did  cause  one  Lightfoot  and  the  defendant 
to  enter  into  covenants,  and  a  bond  for  performance  to  leave  one  hundred  pounds 
to  pay  to  such  persons  as  she  should  appoint,  and  if  she  did  nominate  none,  then  the 
same  hundred  pounds  was  to  be  paid  to  two  grandchildren,  after  she  caused  the  said 
Stubbs  and  Lightfoot  to  cancel  these  covenants  and  bond,  to  make  void  this  her  in- 
tention, vet  decreed  to  be  made  good  to  [99]  the  plaintiff,  in  10  Jac.  or  Car.  li.  B.  fo. 
442  [1612-13  or  1634-35]. 

Thomas  contra  Thomas,  sues  to  set  forth  her  dower,  13  &  14  Eliz.  [1571]. 

Winter  contra  Daiicie,  feme  sole  only,  take.s  a  commission  to  examine  witnesses, 
marries  before  witnesses  be  examined,  and  after  examined,  whether  the  dispositions 
should  stand,  ordered  to  stand,  10  Car.  [1634-35]. 

Webb  contra  Wise,  a  marriage  before  an  injunction,  the  Court  declares  that  it 
shall  go  and  be  revived,  notwithstanding  no  bill  of  revivor,  10  Car.  [1634-35]. 

Kempe  contra  Dom.  Reresby,  or  e  con',  the  Lord  Keeper  declares,  that  a  woman 
cannot  have  dower  of  a  trust,  in  Mich.  2  Car.  [1626],  but  compelleth  the  defendant 
to  answer,  who  is  tenant  to  the  land,  to  enable  her  to  bring  her  writ  of  dower. 

A  farm  with  the  lands  usually  set  therewith  to  be  let,  and  the  scrivenor  put  in  the 
farm  with  the  appurtenance,  and  then  got  a  lease  himself  to  avoid  it.  Harbin  and 
Straw. 

74.  Fines. 

A  fine  and  recovery  got  by  circumvention,  the  party  which  got  it  may  be  com- 
pelled in  equity  to  recompense  the  party  circumvented,  as  the  Master  of  the  Rolls 
was  of  opinion,  at  the  hearing  of  the  cause  [100]  between  Welliy  and  Welby,  priuio 
May  1595. 

FINES    ARBITRABLE   FOR   COPYHOLDERS — TENANT   RIGHT. 

Middleton  contra  Jackson,  in  Hil.  5  Car.  [1630],  one  year's  moderate  value. 

Popham  contra  Larcesse,  Trin.  13  Car.  [1637]. 

Monsier  contra  Ducket,  Mich.  14  Car.  [1638],  these  after  a  decree  at  York. 

Cooper  alias  Stavnning  contra  Blunt,  a  fine  arbitrable  rated  under  value,  29  Eliz. 
li.  B.  or  h.  A.  fo.  515  [1586-87]. 

Stoner  contra  Smith,  a  fine  arbitrable  rated  at  two  years  and  a  half  rent,  which 
was  the  higher,  in  respect  of  the  multiplicity  of  plaintiffs,  31  Eliz.  h.  A.  fo.  484 
[1588-89]. 

Tenants  de  Accledon  contra  Kinneslev,  21  &  22  Eliz.  U.  B.  fo.  86  [1578-79]. 

Gittings  contra  Browe,  41  Eliz.  li.  B.  fo.  486  [1598-99],  two  years'  reasonable 
value. 

Lake  contra  Jetherell,  Nov.  9  Jac,  two  years'  value  [1611]. 

Atwood  contra  Apsley,  41  EHz.  [1598-99]. 

Tenants  de  Gaddesden  contra  Carey,  a  year's  value,  and  book  upon  change  of 
tenant,  and  half  a  year's  value  upon  change  ol  lord,  4  Jac.  U.  B.  fo.  435  [1606-7]. 

Fox  contra  Huddleston,  4  Jac.  li.  B.  fo.  204  [1606-7],  a  year's  value. 

Tenant's  Right. 

[101]  Watson  co?i<raMaihne,  Mich.  15  Jac.  H.  B.  fo.  328  [1617-18],  one  year's  value. 

NeviU  contra  Albany,  12  Jac.  h.  fo.  768  [1614-15]. 
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Beare  cotitra  Seyinor,  Mii-li.  1)  .lac.  li.  A.  fo.  ;54;j,  and  Pasclic.  li.  A.  in.  T'.iT  |  K'l  1 1. 

Dom.  Gerrard  ronlrn  I'aikcr,  12  Jac.  li.  A.  fo.  1404  [l(;i4-15l. 

Ellington  CDitlra  Wlictstoiic.  in  :W  &  40  KHz.  [ir)'.)7|. 

Eaton  contra  (Iwyn,  11  it  I'J  KHz.  fo.  L'OCi  [lOCiDj,  the  defendant  not  to  lie  released 
out  of  prison,  till  lie  liatli  paid  the  tine  to  the  (^)neen. 

Farmer  conlrn  Smith,  that  a  fine  levied  hy  the  jiraeliee  and  frand  of  a  t<ii:int  at 
will,  eopyholder,  or  a  terminor  for  years  ujion  eovin.  to  bar  the  ioi'd  of  his  inherilanee, 
{thouf;h  the  proclamation  and  five  years  past  withont  elaiin)  doth  liai-  the  reversion 
of  his  inheritance  or  freehold,  4.3  Eiiz.  li.  B.  fo.  .'KiT  [l(iOO-l]. 

Milw'ard  contra  Weldon,  the  plaintiff'  for  putting  in  a  long  rej)lication  was  lined  ten 
pounds,  and  imprisoned,  and  a  hole  to  be  made  through  the  replication,  and  hanged  J 
about  his  neck,  and  he  to  go  from  i)ar  to  bar,  in  8  Eliz.  li.  B.  fo.  (178  [I.5(15-Ci(j]. 

Tiiorold  contra  Thorold.  17  ,Iac.  [1G11)-20|. 

Wright  contra  Booth,  the  i)laintiff'  (be-[102]-iiig  simple)  was  drawn  to  levy  a  fine  of 
his  lands,  yet  ordered  that  the  lands  should  be  re-assured,  if  the  defendant  did  not 
pay  a  valuable  consideration,  or  if  he  failed  of  ])ayment  thereof,  then  the  said  lands 
should  be  re-a,ssured,  .'J  Jae.  li.  B.  fo.  508  [ir.Ojj-Cj.  * 

LiHvis  contra  Vaughan,  4  Jac.  li.  A.  fo.  8:35  [l(iO()-7]. 

Scambler  contra.  ,  in  May,    l.'S  Car.  [I(io7],   because  a   fini'  was  not 

levied  according  to  covenant,  a  power  became  void  to  make  leases,  but  drererd,  but 
the  last  order,  in  1 5  Car.  [l(;39-40]. 

Longman  contra  llopgood,  a  fine  imposed  for  lireaeh  of  a  decree,  Tiin.  Ci  Cai-.  li. 
B.  [1G30]. 

Russell  contra  Read,  11  Car.  [ir);?5-.'5(i],  a  warrant  to  the  Serjeant  at  Arms  to 
go  into  the  Fleet,  and  to  take  the  defendant's  money  and  goods  to  .satisfy  a  fine. 

Barker  contra  Shepheard,  about  Mich,  it  Car.  [1()3.'3],  a  fine  imposed,  and  parties 
pillored  aHd  imprisoned,  and  laid  in  irons  for  abusing  a  man  for  serving  a  subpa>na 
in  the  Iving's  Bench. 

Long  contra  Snagg,  this  Court  doth  rate  and  moderate  a  fine,  \'2  Jac.  to.  157 
[1G14-15]. 

Ilopton  contra  Higgins,  a  fine  is  not  to  be  decided  by  witnesses,  but  by  Court  rolls, 
and  ordered  to  go  to  hearing  upon  them,  in  10  Jac.  li.  B.  fo.  170  [1012-13]. 

[103]  Thynn  contra  Carey,  how  far  a  fine  at  common  law,  after  five  years,  shall 
bar  a  title  in  ecputy,  10  Car.  [1034-35]. 

Birraston  contra  Walsh,  whether  fines  be  eei-tain  or  not,  to  legulate  the  same, 
the  mo.st  number  of  Court  rolls  to  determine  the  same,  and  the  time,  14  Car.  [1038- 
39],  and  Mich.  15  Car.  [1039]. 

Clarkeson  contra  Vigerons,  half  a  year's  full  value. 

Sacherverell  contra  Brimington,  the  defendant  ])leads  a  fine  levied  by  a  lunatic, 
overruled  in  Trin.  15  Car.  [1039].  and  an  order  too  for  a  commission  to  examine 
whether  a  lunatic  or  not. 

Ashfield  contra  Crispe,  a  fine  sur  concessit  after  five  years  upon  a  mortgage  in 
Mich.  13  Car.  [1037]. 

75.    FoKGERY. 

Barker  contra  Ireland  and  Morris,  a  person  sentenced  in  this  Court  for  forgery, 
in  8  Jac.  li.  A.  fo.  1 1  72  [1  ClO-ll]. 

70.  FeoI'TEEs. 

Billingsley  contra  Mathew,  the  Court  orders  the  surviving  joint  feoffee  to  make 
sale  of  lands  for  payment  of  debts  as  w-ell  as  if  the  other  had  been  living,  in  Mich.  12 
Jac.  [1014].  and  before. 

Mildmay  contra  Com.  Warwick,  feoffees  in  trust  to  be  examined  as  witnesses,  in 
Hil.  1  Car.'[1020]. 

[104]  Ayre  contra  Jennings,  feoffees  trusted  for  the  good  of  a  wife,  compelled  to 
join  in  sale  of  lands,  in  Ilil.  2  &  3  Car.  [1027]. 

Clotworthy  contra  liunt,  feoffees  for  a  town,  nor  recorder,  to  be  examined,  hut 
for  matter  of  fact,  Trin.  2  Car.  [1020]. 
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77.    FEOFFlfENT. 

Lidthills  contra  Vaiilore,  about  an  occupant  to  uses,  or  a  feoffment  in  trust  *>  or 
3  Car.  [1G2G-28]. 

Dux  Buckingham  contra  Paul,  in  Mich,  or  Hil.  5  Car.  [1C2'J  or  10.30]. 

Lilley  contra  Giibie,  Mich,  or  Hil.  5  Car.  [1629  or  1630],  to  comjiel  a  man  to  execute 
a  feoffment. 

78.  Forfeiture. 

Poore  contra  Oxenbridge.  although  a  tenant  hath  forfeited  her  copyhold  yet 
relieved  here,  in  9th  Nov.  44  Eliz.  [1602]. 

Whistler  contra  Cage,  Pasehe  vel.  Trin.  7  Car.  [1631]. 

79.  Goods. 

Popham  contra  Hinton,  to  go  into  the  personal,  and  whether  a  statute  be  goods, 
and  betviixt  goods  inventoried  and  a  peraporconalia,  how  far  sliall  go  into  estate', 
after  it  was  in  Orphans'  Court. 

Ilaynes  contra  Child,  concerning  the  contingency  or  goods,  9  Car.  [1633-34]. 

[105]  Leate  contra  Turkey,  Company  of  Mercliants,  if  a  consul  beyond  sea  hath 
power,  and  do  levy  goods  upon  a  private  merchant,  the  company  must  bear  it,  if  the 
factor  could  not  prevent  the  act  of  the  consul,  Hil.  1630. 

80.  Heir. 

The  heir  is  not  in  equity  bound  to  assure  lands,  which  his  father  bargained  and 
took  money  for.     Weston  contra  Danvers,  1584. 

Michill  contra  Chamberlaine,  in  7  Car.  [1631-32],  an  heir  of  mortgagee  not  to  be 
relieved  after  several  dismissions  and  decrees,  unless  can  prove  an  extraordinary  value 
of  the  land. 

Porter  coo/ra  ,  in  11  Car.  [1635-30],  one  Brett  provides,  that  his  heirs, 

executors,  or  administrators,  shall  have  power  to  redeem  lands,  the  plaintiff  is  neither, 
but  as  an  assignee  from  Brett,  yet  shall  liave  power. 

.Salmoncon/ra  Vaux,  an  heir  at  law  seeks  to  take  advantage  upon  breach  of  condition. 
because  legacies  were  not  paid  according  to  the  will,  but  because  there  was  an  intention 
to  pay  it,  and  an  agreement  between  the  sisters,  decreed  against  the  heir,  in  11  Car. 
[1635-36]. 

Archer  contra  Partridge,  9  Car.  [1033-34]. 

[106]  Cooke  contra  Tookey,  Pasehe  15  Car.  [1039],  by  gi-eat  advice. 

I'ddle  contra  Poole,  the  defendant  coming  in  by  grant,  and  not  by  descent  from 
his  father,  it  is  pretended  he  ought  to  be  bound  by  the  father's  covenants,  and  as 
executor  hath  no  assets,  yet  ordered  to  be  liable,  in  Mich.  14  Car.  [1638]. 

81.  Husband. 

The  master  of  King's  College,  in  Cambridge  contra  Ragland,  the  defendant's  wife 
would  not  bring  in  evidences  according  to  an  order,  the  husband  was  bound  that  she 
should  do  it.  4  EHz.  li.  A.  fo.  73  [1561-62]. 

Ackland  contra  Dum'  Perriani,  the  plaintiff  marrying  one  Mallett,  widow,  who 
made  a  conveyance  to  the  defendant's  husband  in  tru.st,  and  received  the  profits  of 
the  land  accordingly,  Imt  died  before  any  satisfaction  made,  the  wife  being  sued  demurs, 
becau.se  the  plaintiff  doth  not  sue  as  admini.strator,  and  that  the  profits  were  received 
before  she  was  married  to  the  defendant,  nor  hath  made  any  title  to  himself  to  the 
goods  of  the  said  Mallett.  which  notwithstanding  was  overruled,  in  Jac.  li.  A.  fo.  78. 

Dom.  Griffin  contra  Tailor,  3  and  4  Car.  [1628],  the  Court  ordered  a  man  to  procure 
his  wife  to  acknowledge  a  fine  of  mortgaged  lands. 

[107]  82.  Induction. 
Webb  contra  Smart,  5  Jac.  H.  A.  fo.  302  [1607-8],  the  plaintiff  being  inducted 
to  a  parsonage,  the  defendant  notwithstanding  keeps  the  jwssession  by  force  :  wliere- 
upon  the  plaintiff  was  enforced  to  prefer  his  bill  in  this  Court,  but  the  defendant 
C.  I.— 5* 
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demurred,  bccnuse  the  viearage  is  as  his  freehold  ami  iiihcritance,  and  so  properl}' 
determinable  at  law,  yet  the  demurrer  overruled. 
Bird  contra  Smith.  .1  Jac.  li.  A.  fo.  819  [160.5-G]. 

83.  Infants. 

Copyhold  surrendered  to  the  u.se  of  an  infant,  to  the  intent  he  .should  pay  an  annuity 
to  anotlier  at  full  age,  whieh  he  refused  to  do.  and  it  was  deereed  he  should  pay  it, 
and  the  arrearages.     Sawyer  rwi/ra  (Jillett,  0  Eliz.  [1.5Ci(i-(;7]. 

In  a  cause  between  the  Lady  Russell  and  the  Earl  of  Linculn,  the  plaintiff's  counsel 
moved  the  Court  to  give  order  against  the  younger  Earl  of  Bedford  being  an  infant, 
vouched  a  case,  11th  Nov.  (!  Eliz.  li.  B.  fo.  4'2G  [ISC'!].  Between  Altham  and  the 
Lord  Morley,  where  between  the  date  and  sealing  of  a  conveyance,  the  Lord  .Morley 
conveyed  the  land  to  an  infant,  wherefore  Altham  had  order  against  the  Lord  Morley 
[108]  and  infant,  an  infant  concluded  fith  Jan.  3G  Eliz.  [1594].  Preston,  Trin.  College, 
and  Wood,  in  li.  A.  fo.  ."JSO,  and  a  had  lease  in  and  Wester  and  Talpitt,  37  Eliz. 

li.  B.  fo.  2()(>  [lo9-t-9.'3].  Infants  bound  till  they  come  to  age  and  undo  it  by  a  bill. 
Burch  contra  Morris,  land  conveyed  to  feoft'ees  to  the  use  of  an  infant  bound,  in  .T  Jac. 
li.  A.  fo.  323  [1(;07-S]. 

Oliver  and  King  contra  Challinor,  the  plaintift'  being  an  infant  was  committed 
to  the  prison  of  the  Fleet,  for  not  obeying  a  decree,  11  &  12  Eliz.  li.  A.  fo.  213  [1.5C9]. 

Dignian  contra  llamond.  12  Eliz.  fo.  3.")G  [ir)G;i-7()].  the  defendant  made  secret 
conveyances  (depending  the  suit)  to  defraud  the  ])laintit}'  being  an  infant,  the  defendant 
bound  bv  recognizance  to  discharge  all  estates  so  made. 

Dom.  Leppington  contra,  Bai'iies,  the  plaintiti's  husband  made  an  infant  executor 
to  prevent  ])aynient  of  debts  not  fit  to  undertake  it,  but  another  admini.strator  for 
him  during  his  nonage,  vet  lialile  for  ])ayment  of  debts,  in  Mich.  9  Jac.  fo.  3G2  and 
1092[1G11J. 

Hare  contra  Hide,  a  bill  preferred  against  an  infant,  and  he  ordered  to  answer, 
Hil.  3.  Jac.  and  Pasehe  prox'  [1(;()G|. 

Wadham  contra  Moore,  an  infant  liound  by  decree,  albeit  he  was  but  twelve  years, 
37  Eliz.  li.  A.  fo.  489  [1.594-05]. 

[109]  Wood  contra  Norton,  a  demurrer,  because  sues  not  as  guardian,  but  because 
as  prochein  Amy,  ordered  to  answer,  in  Hil.  2  Car.  [1G27|. 

Hill  contra  Hill,  in  7  Car.  [1G31-32],  to  examine  a  guardian  as  a  witness. 

Young  contra  Stowell,  concerning  the  granting  of  an  office  in  reversion  to  an  infant, 
8Car.  [1G32-33]. 

Hiiynev  contra  Rayner,  in  13  Car.  [1 1)37-38],  how  far  an  infant  .shall  be  bound  to 
give  a  legal  discharge  of  money  due  to  them. 

Rivers  contra  Comit'  Dorset,  how  far  this  Court  sh.all  bind  an  infant  by  consent 
of  parentage,  in  G  Car.  [1030-31]. 

Lyde  contra  Somi.ster.  the  manor  of  Panington.  an  infant  of  twelve  years  may 
surrender,  Trin.  15  Car.  [lG.i9]. 

Hartwell  contra  Ford,  a  lawful  age  of  infant  shall  be  intended  twenty-one  years, 
unless  in  a  ixirticular  case  of  guardian  in  socage,  11  Car.  fo.  341  [1G35-3G.] 

84.  Inclosuhiis. 

Piggot  contra  Kniverton,  4  Jac.  li.  B.  fo.  101  [1G0G-7J,  because  lands  had  been 
inclosed  thirty  years  by  consent  of  most  of  the  parishioners,  therefore  they  should 
continue  inclo.sed. 

Comes  Huntingdon  contra  ,  in  Hil.  8  Jac.  [ICl  1 1 

[110]  Cartwriglit  contra  Drope,  the  Cfturt  compels  certain  men  that  would  not  agree 
to  inclosures  to  yield  unto  the  same,  and  binds  a  college  that  would  not  consent,  having 
lands  within  the  said  manor  .so  inclo.sed,  Mich.  17  Jac,  li.  A.  fo.  549  [1G19]. 

Another  between  The  I'rebends  and  Scholars  of  Magdalen  College,  in  Oxon,  contra 
Hide,  compelled  to  an  agreement,  Pasch.  10  Jac.  li.  B.~  fo.  82G  [li;i2].  and  10  Jac.  li. 
A.  fo.  426  [1G12-13]. 

Danvers  centra  Dodford,  concerning  inclosures,  June.  7  Jac.  vel.  Car.  fo.  995 
[1609  or  1631]. 

Eaton  contra  Hill,  16  .Jac.  li.  A.  fo.  981  [1G18-19|. 
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Morgan  contra  Clarke,  5  Car.  li.  B.  [1629-30]. 

Gri]ips  contra  Clamer,  17  Jac.  [161  0-20]. 

Tinvhit  contra  ,  15  Jac.  li.  R.  fo.  480  [1(;17-]«J,  inclosures. 

Freakc  contra  Loveiloii,  inclasiire  of  wa.stcs  and  common  decreed,  being  for  the 
common  good,  12  Jac.  li.  A.  fo.  372  [1()14-15]. 

Decanus  and  Capit  Westm'  contra  Eldridge,  May.  15  Jac.  li.  B.  fo.  8'.)2  [1617]. 

Fleetwood  contra  Lenton,  about  5  or  0  Car.  [162  9-31]. 

Monson  contra  Broxholme,  Trin.  11  Car.  vel.  Jac.  li.  B.  [1635  or  1613]. 

Tiffin  contra  Harris,  6  Car.  [1630-31]. 

Gil]iin  contra  Hillersden,  20  Jac.  li.  A.  fo.  887  [1622-23]. 

Barkley  contra  Evet,  concerning  inclo.'^iire,  [111]  where  some  not  consent,  are 
compelled,  8  Car.  [1632-33]. 

Trigg  contra  Payte,  a  decree  made  to  overthrow  inclosures,  if  the  defendant  will 
not  recompense  the  plaintiff  so  much  as  he  hath  been  prejudiced  b\-  the  inclosure 
being  a  depopulation,  although  a  remedy  at  law  upon  the  statute,  in  Mich.  20  Jac. 
[1622],  and  Mich.  22  Jac.  [1624]. 

Capella  de  New  Elmes  contra  Erbuiy,  demurrer  overruled  where  a  parson  will 
not  answer,  nor  be  compelled  to  an  inclosure,  though  for  common  good,  in  5  Car. 
li.  A.  fo.  461  [1629-30]. 

Ingram  contra  Wells,  the  Court  will  not  bind  a  man  to  an  inclosure  that  never 
assented,  2  Car.  [1626-27]. 

Fox  contra  Shrewsbury,  the  defendant,  because  agreed  to  an  inclosure,  but  after 
disassented,  decreed,  according  to  the  agreement,  13  Car.  [1637-38J. 

Theed  contra  Hamwell,  two  inhabitants,  no  parties  to  articles  for  an  inclosure, 
in  Mich.  2  Car.  [1626]. 

Wright  contra  Stamford,  my  Lord  Keeper  will  not  confirm  articles  upon  an  inclosure, 
unless  the  same  arable  way  be  maintained  as  before  the  inclosure,  10  Car.  [1634-35]. 

Dom.  Lumley  cmifni  Sands,  an  agreement  foui-teen  years  since  for  good  f)f 
seve-[112]-ral  towns  and  highways  set,  decreed,  in  Hil.  14  Car.  [1639J. 

Aloreton  contra  Winton,  inclosing  and  continuing  of  inclosures,  and  stinting  of 
cattle,  in  12  Car.  [1636-37]. 

85.  Interrogatoriis. 

Berryman  contra  Berryman,  no  interrogatories  admitted  here  in  Court  after  com- 
mission taken  away  to  cross  the  plaintiff's  examination.  Mich.   13  Jac.  li.  B.  fo.  27 

[1''15]-  /  .  ....... 

Lewis  contra  Owen,  examined  in  Court  upon  new  interrogatories  il  it  be  joint- 

commi.ssion,  Mich.  13  Car.  [1637]. 

86.  Interest. 

Weldon  contra  James,  if  a  surety  payeth  brokage,  in  some  cases  interest  upon 

interest  allowed,  14  Car.  [1638-39]. 

87.  Injunctions. 

Cockshot  and  Parke,  an  injunction  was  against  the  plaintiff,  and  all  claiming  under 
him,  to  suffer  the  defendant  to  enjoy  possession,  one  Wilkin.-ioii  bought  the  lease,  which 
Cockshot  the  plaintiff  claimed  by,  and  then  to  avoid  the  injunction,  took  a  lease  till 
it  should  be  seen  how  the  old  lease  should  be  avoided. 

Servington  contra  Webb,  12  Eliz.  li.  A.  fo.  176  [1569-70],  an  injunction  for  posses- 
sion, liecause  the  defendant  would  not  perfect  assurance  to  prevent  a  mischief. 

[113]  Barkley  contra  Pierson,  an  injunction  to  .stay  proceedings  at  law  upon  treble 
damages,  notwithstanding  the  cause  dismis.sed  to  the  Ecclesiastical  Court.  Trin.  17  Jac. 
[1619]. 

Buck  contra  Wood,  12  Jac.  li.  B.  [1614-15]. 

Tiffin  contra  Tiffin,  llil.  17  Jac.  [l(;2()|an  injunction  against  creditors,  although 
none  have,  about  Trin.  16  Jac.  [1618],  or  after. 

Finch  and  his  creditors,  in  Ilil.  17  Jac.  [1()20]. 

Finch  contra  Hicks,  Hil.  or  Pasch.  17  Jac.  [1619-20]. 

Troit  contra  Wallen,  injunction  sine  die  awarded,  and  the  nmnex  unjustly  procured, 
restored,  Mich.  12  Jac.  H.  B.  fo.  322  [1614]. 
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Ah  injimctiiiii  to  stay  proceedings  in  the  Spiritual  Court,  30  Kliz.  11.  A.  fo.  528,  or 
28[ir)S7-88j. 

Ciitwallell  contra  Wviin,  an  iiijunc-tion  to  stay  jiulf;mont  and  rxeciition  in  the 
Exchequer,  Ilil.  .if)  Eliz."[lo93]. 

Episcopus  Hereford  contra  Carpenter,  an  injunction  to  stay  proceedings  after  a 
judgment,  the  defendant  taking  out  execution  notwithstanding  is  in  contempt,  Trin. 
0  Car.  [1030]. 

Fisher  contra  Payne,  ahout  (i  Car.  [1030-31]. 

Parker  contra  Powers. 

Uvedale  contra  Harvy,  and — 

Beainont  ronira  Harvy,  all  in  7  or  8  Car.  [10;?  1-33].  and  to  stay  proceedings  in  the 
Ecclesiastical  Couit. 

Treswcll  contra  (Juihon,  9  Car.  [1033-34],  an  injun-[114]-ction  to  st^ay  proceedings 
in  the  Exchequer. 

Miller  contra  Societal'  flirdlers,  an  injunction  to  stay  suit  upon  an  action  brought 
for  perjury,  before  the  cause  in  question  here  heard,  22  Eliz.  li.  A.  fo.  497  [ir)7'.)-80], 
and  concerning  a  promise  to  make  a  lease  from  the  corporation. 

Knight  contra  Parson,  an  injunction  for  stay  of  a  suit  at  law  in  an  assize  for  writ 
of  redisseisin,  touching  the  office  of  Chester  herald,  and  tlie  profits  thereof,  in  10  Jac. 
li.B.fo.  177  [1012-13]. 

Hewes  contra  Blewet,  an  injunction  to  stay  proceedings  upon  a  (piare  impedit,  in 
10  Car.  fo.  202  [1034-35]. 

Curteen  contra  Heveene,  march  grounds  stayed  from  ploughing,  Ilil.  8  Car.  [1633]. 

Aylett  contra  Avlett,  an  injunction  to  stay  proceedings  in  the  Arches  or  Admiralty, 
33  Eliz.  fo.  172  [1590-91]. 

Smith  contra  Snotsbull,  an  injunction  to  establish  jiossession,  and  to  stay  suits  in 
the  ('ourt  of  Wards,  and  an  attachment  awarded  for  serving  an  order  of  the  Court  of 
Wards,  to  stay  suit  here,  in  33  Eliz.  fo.  1 7C)  1 1590-91]. 

Tanfield  contra  Davenport,  the  defendant  sues  in  the  Ecclesiastical  Court  for  a 
])ortion  due  to  his  wife,  this  Court  orders  an  injunction  to  stay  proceedings  there,  till 
[115]  he  shall  make  a  competent  jointure,  in  14  Car.  [1038-39]. 

Shelton  contra-  Stanley,  an  injunction  and  commission  to  the  Sheriff  liv  one  order 
of  13  or  14  Car.  [1037-39]. 

Doinimis  Baltimore  contra  Reynell  and  Sands,  an  injunction  to  quiet  possession 
such  as  at  bill  only,  Hil.  15  Car.  [llko]. 

Arundell  contra  Arundell,  an  injunction  granted  against  the  issue  in  tail,  to  stay 
the  reversing  of  a  fine  levied  by  himself,  and  (I  think)  his  father  also,  in  40  P]liz.  li.  A. 
fo.  270,  andd40  [1597-98]. 

Bury  contra  (^lonisby,  a  verdict  at  the  common  law  to  avoid  a  lease  for  three  lives, 
because  the  lease  was  to  commence  at  a  time  to  come,  which  is  void  in  law,  yet  an  in- 
junction to  continue  possession,  23  Eliz.  li.  A.  fo.  38  [1580-81]. 

88.  Judgments. 

Upon  affidavit,  endeavour  used  to  have  served  process  to  hear  judgment,  and  could 
not  find  the  defendant,  the  CoUT-t  proceeded,  Windham  and  TTarwood. 

A  judgment  to  let  to  examine  in  equity,  so  the  truth  of  the  judgment  not  examined, 
as  where  judgment  against  the  truth  of  an  acquittance  without  a  .seal,  or  where  the 
money  paid  after  the  day,  Heard  contra  Doddington. 

[116]  Owen  contra  Dom.  Deancourt,  a  judgment  of  a  debt,  and  a  fine  to  a  jiurchaser, 
acknowledged  all  in  one  day,  the  judgment  to  be  preferred,  in  4  or  5  Car.  [1028-30]. 

(iodshall,  in  Mich.  5  Car.  [1029],  for  assigning  of  a  judgment  for  contrilnition. 

Comitissa  Winchelsea  contra-  Tuston,  concerning  signing  over  bonds,  0  Car.  li.  B. 
[1630-31]. 

Allen  contra  (Jlomvile,  4  Jac.  [1000-7],  a  decree  after  judgment  at  law. 

Courtney  contra  Clanvile,  10  Jac.  li.  1,  fo.  474  [1012-13]. 

89.  Jointure. 
Ash  contra  Dom.  Forrest,  a  jointure  in  money  not  to  be  touched  for  the  debts  (jf 
her  husband,  .Mich.  9  Car.  [1033-34]. 
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Nash  contra  Preston,  concerning  a  jointure,  and  not  the  inrohnent  of  a  deed,  supplied 
in  Pasch.  or  Trin.  0  Car.  [16yi)|,  and  judge's  certificate. 

Knivet  contra  Baxter,  a  jointure  in  money  or  lands,  the  use  thereof  in  equity  shall 
go  to  the  payment  of  debts.     Pawiet  contra  Dom.  Malburgh,  in  8  Car.  |  l().'i2-3.'>].' 

Knightley  contra  Bevill,  in  iMr.  Clnu'chhill's  note  of  Trin.  S  Car.  [1(>,'5'2]. 

Palmer  contra  Cleveland,  the  contrary,  in  Mich.  8  Car.  [lG;i'2j. 

Dom.  Howard  contra  Comit'  Nottingham,  a  jointure  confirmed,  although  by 
[117]  tenant,  Mich.  ',)  Car.  [1633J,  and  Pasch.  7  Car.  [1G31],  the  order  upon  hearing. 

90.  Jurisdiction. 

Davenport  contra  Deane,  the  Court  will  in  nowise  retain  a  suit  of  the  lands  which 
lie  in  the  county  palatine  of  Chester,  12  &  13  Eliz.  fo.  399  [1570]. 

Monshall  contra  Jewce,  in  17  Eliz.  [157-1-75]. 

Daniel  contra  Jackson,  Nov.  17  Eliz.  [1574-75]. 

Cleeve  contra  Brooke,  15  Eliz.  [1572-73]. 

Bradley  contra  Browne,  the  like  15  Eliz.  fo.  400  1 1572-73]. 

Wontworth  contra  Taecon,  in  KJ  Eliz.  [1573-74], 

Dom.  Savill  contra  Savill,  concerning  the  custom  of  the  province  of  York,  in  Mich, 
1634. 

This  (Jourt  not  to  be  stayed  by  an  injunction  out  of  the  duchy,  Barnard  contra 
Langley,  in  1G33. 

Tenants  of  Barwick  contra  Caesar,  decree  here,  after  a  decree  in  the  duchy,  because 
it  was  ordered  they  had  no  jurisdiction,  the  lands  being  out  of  the  duchy,  but  held  ofl" 
East-Greenwich,  8  Car.  [1632-33], 

Lcvingston  contra  ,  about  10  Car.  [1G34-35]. 

Scofield  contra  Finch,  Feversham  privilege  overruled,  in  25  Eliz.  li.  B.  fo.  131 
[1582-83]. 

Trinickco7i/m  Bordfield,  to  stay  proceedings  in  the  stannaries,  in  14  Car.  [1638-39], 

[118]  Dom.  Scroope  contra  Lasonby,  depositions  taken  at  York  to  be  used  here, 
Pasch,  2  Car,  [1G2G]. 

Simonds  contra  Harbie,  this  Court  declareth  that  the  priority  of  a  suit  in  the  Court 
of  Requests,  shall  not  hinder  the  proceedings  in  this  Court,  in  Hil.  15  Car.  [1G40]. 

Tollakerne  contra  Steward,  a  demurrer  because  the  matter  was  dismissed  in  the 
Court  of  Requests,  upon  a  full  hearing  overruled,  in  Hil,  15  Car.  [1640]. 

Askwith  contra  Cliamberlaine,  though  one  Miller  (no  party  to  a  suit  here)  preferred 
a  bill  in  the  Court  of  Requests,  an  injunction  awarded  to  stay  proceedings  there,  in 
Pasch.  16  Car.  [1G40]. 

91,  Joint  Tenancy, 
Dome  contra  Dome,  concerning  the  disposing  of  a  joint  tenancy,  in  5  Car.  [1629-30], 
Pettit  contra  Styward,  two  joint  tenants,  one  by  will  giveth  liis  part,  good  in  equity, 
and  whether  a  wife  of  a  feoffee  shall  have  dower  or  not,  in  7  Car,  [1631-32]. 

92.  Inventory, 
Hewet  contra  Baker,  in  Pasch,  15  Car,  [IGo'.IJ,  where  the  defendant  did  not  exhibit 
an  inventory,  the  Court  chargeth  the  whole  legacy  on  him  after  twenty  years,  though 
pretended  not  sufficient. 

[119]  93.  L.\ni). 

Where  new  annexed  land  is  sold  away  in  fee,  and  a  tenure  in  cafite  reserved,  it  is 
pleadable  here,  Crompton  contra  Clitt'ord,' in  Pasch.  37  Eliz.  li.  A,  fo,  128  [1595], 

Skinner  co/i/ra  Skinner,  in  Trin,  42  EKz.  [1G00|,  the  father  of  the  plamtifl  and  de- 
fendant devised  certain  lauds  to  the  yoiuigest  son,  which  he  purchased,  the  eldest  .son 
suing  for  the  same,  is  decreed  according  to  the  devi.'^e, 

Thynn  contra  Kinsmell,  money  devised  by  the  jilaintiff's  father  to  the  plaintilT,  out 
of  certain  lands  which  were  to  be  sold  by  the  defendant,  the  lands  were  uilailed,  ami 
provided,  that  if  the  heirs  went  about  to  "sell  the  same,  it  should  be  void,  benig  agauist 
the  statute  of  32  H.  8,  it  is  ordered  to  be  sold  in  38  Eliz.  li.  B.  fo.  97  [1595-96],  and 
concerning  a  discontinuance, 

Manwayring  contra  Dudley,  the  plaintiff's  wife's  father  made  a  feoffment  to  uses 
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for  thirteen  years,  to  raise  portions  of  four  liundred  pounds  fur  his  ilaughters,  the 
father  being  dead,  the  feoffees  sailer  the  son  and  heir  to  enter  into  the  said  laiui,  and 
sold  the  same,  and  yet  after  a  descent,  after  tlie  death  of  tlie  first  jmivhaser.  at  tlie 
third  liand,  although  the  money  be  due,  yet  the  Court  would  not  charge  the  lands 
with  [120]  the  said  money,  the  example  being  dangerous,  in  Mil.  i;j  &  44  Eliz.  li.  B.  fo. 
30G|l(;01-2]. 

Hungate  contra  llungate,  the  jjlaintifT's  father  being  a  bachelor,  purchased  an 
estate  in  the  defendant's  name,  but  after  having  issue,  the  plaintiff,  the  Court  decreed 
that  the  lands  should  go  to  the  plaintiff,  and  be  reassured  bv  the  defendant,  in  4  or  5 
Jac.  fo.  1070  [1G0G-8J. 

Bowell  contra  Hancocks,  a  purchaser  discharged  from  a  statute  in  1  i  -lac  li.  A.  fo. 
344  [1013-14]. 

7  H.  7  10  [1491-9'2J,  A  iiatl  lands  descended  to  iiini  in  ancient  demesne,  extended  by 
statute-merchant,  B  purchased  the  lands,  and  had  a  recovery  by  sufTerance,  in  the 
Court  of  ancient  demesne  upon  a  voucher,  and  ousted  A.  A  brought  a  sul>pa?na,  and  it 
was  holden  that  A  could  not  satisfy  the  recovery,  and  therefore  should  be  restored 
to  the  possession  by  the  Chancery,  for  he  had  no  remedy  by  law,  where,  notwithstanding 
a  double  judgment,  yet  the  judges  directed  them  to  the  Cliancery. 

Buggs  contra  Sumpner,  8th  June,  43  Eliz.  [IGOl],  lands  given  for  the  discliarge  of 
poor  inhabitants  of  a  parish,  for  discliarge  of  fifteens  and  taxes,  ^^■ith  a  proviso,  that  the 
rents  should  not  be  to  the  discharge  of  gentlemen's  lands  of  the  jiarish,  but  of  ]ioor  men  .s 
only,  the  defendant  being  but  a  yeoman  (though  he  have  purchased  some  of  [121]  tlie 
gentlemen's  lands  and  sought  to  have  benefit  of  the  gift)  vet  not  allowed,  in  8th  June, 
43EUz.  [IGOl]. 

Townsend  contra  Kilmurrey.  fee-simple  land  j)urchased  by  the  father  and  descended 
to  the  son,  this  land  .shall  not  be  assets  in  law,  nor  e(juity  to  pay  debts,  13  Car.  [I('i37-38|. 

The  Countess  of  Exeter's  case. 

Episcopus  Heref.  contra  Awbery.  where  the  (piantity  of  a  yaid-land  is  not  known, 
a  commi.ssiou  to  set  out  so  much  land  as  the  commissioners  shall  think  tit,  upon 
common  intendment,  in  Hil.  14  Car.  [lG3;i]. 

Eborall  contra  Hunt,  lands  pas.sed  in  a  feofi'ment  more  than  was  meant,  was  liol])eii 
in  equity,  notwithstanding  a  verdict  and  judgment  at  law,  supposing  some  circinn- 
vention. 

Hire  contra  Wordall,  lands  devised  to  be  sold,  and  the  money  thereof  coming  .should 
be  devised  to  children,  but  the  lands  could  not  be  sold,  because  there  was  none  appointed 
by  the  will  to  sell  the  same,  yet  ordered  to  be  sold,  and  the  lease  was  for  a  thousand 
years,  which  is  most  commonly  to  prevent  the  king's  right,  in  39  Eliz.  li.  B.  fo.  134 
■[159G-97J.  ^        ^  S       ^     ■ 

94.  Le.\se. 

A  lease  containing  a  messuage  in  t  he  [122]  demise,  but  land  al.so  in  the  habend',  which 
land  had  been  many  years  enjoyed  accordingly,  yet  the  Lord  Chancellor's  opinion  was, 
no  continuance  would  make  a  void  lease  good,  especially  against  a  purchaser,  Meld 
contra  Cooper,  in  25  Eliz.  [1582-83J. 

Bradshaw  contra  Bradshaw,  in  16  &  17  Eliz.  li.  A.  fo.  309  [1574]. 

Collins  contra  Synis  look  from  Feb.  26  Eliz.  li.  fo.  358  [1584]. 

Ellis  contra  Beswick,  the  contrary,  36  Eliz.  h.  A.  fo.  654  [1593-94]. 

A  lease  devised  to  one  for  life,  with  several  remainders  over  to  others,  the  first 
devisee  was  compelled  to  enter  bond,  to  let  it  go  according  to  the  devise,  but  if  it  were 
for  a  perpetual  chattel,  the  Court  would  not  have  done  it.  Price  contra  Jones,  2G 
Eliz.  fo.  599  [1583-84]. 

Alston  contra  Easter,  Trin.  7  Car.  [1631]. 

Jones  contra  Frederick.  12  Jac.  li.  B.  fo.  303  [1614-15],  the  Court  will  not  charge 
the  administrator  of  an  executor. 

Smith  and  Gawdy  contra  Compton.  14  Nov.  41  &  42  Eliz.  [1599].  Tudnam,  the 
contrary  Tudnam  contra  Glanville,  36  Eliz.  li.  A.  fo.  396  [1593-94]. 

No  relief  in  equity  touching  leases  of  one  thousand  years,  because  they  tend  to 
defraud  the  crown,  in  39  &  40  Eliz.,  Eisden  and  Tuffin  [1597]. 

[123]  A  stranger  having  a  lease  before  a  decree,  which  was  not  bound  thereby,  and  the 
same  lease  being  over-wrought  by  a  statute  whicli  was  bound  by  the  decree,  bought 
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the  extent  of  the  statute,  and  tlierefore  his  lease  was  therefore  bound  by  the  decree, 
sij  long  as  the  extent  should  have  continued,  if  it  hud  not  been  bought.  Arden  contra 
llanbur}',  or  e  contra. 

Leases  made  by  deans,  canons,  or  colleges,  &(i.,  for  twenty-one  years,  or  three  lives, 
are  here  relieved.  Simeon  contra  Decanus  de  Windsor,  Trin.  15  Jac.  li  A  fo  1177 
[1G17]. 

Long  contra  Decanum  Bristol,  3  Car.  [1627-28]. 

EpLscopus  Dunelme'  contra  Martin,  Trin.  5  Car.  [1629]. 

Comes  Oxon'  contra  Gooth,  Pasche,  14  Jac.  [Kil'i],  Derham  contra  Christ-church, 
Mich.  10  Jac.  li.  B.  fo.  04  [1612],  the  contrary. 

Monsen  contra  Aiscough.  the  defendant  upon  an  award  did  covenant  that  the 
defendant  and  liis  wife  shoidd  make  a  lease  void  of  all  incumbrances,  yet  after  denied, 
and  pretended  that  a  former  estate  was  made  to  his  children,  so  that  it  was  not  in  his 
jWH'er,  and  brake  oti'  the  sale  of  the  said  agreement  or  lease,  whereby  it  was  void  in 
law ;  the  Couit  ordered  the  award  to  be  performed  tj)  all  intents  and  purposes,  11  &  12 
Eliz.  li.  A.  fo.  .510  [1569],  and  afterwards,  for  not  performing  the  same,  was  committed, 
12  &  13  Eliz.  li.  A.  fo.  204  [1570],  and  ufter"[124]-wards  he  was  to  become  bound  by 
a  recognizance  to  yield  himself  to  the  prison,  which  he  did  not  do,  therefore  the 
plaintiff  might,  and  was  licensed  to  take  execution  upon  that  recognizance,  eodem 
folio.  328. 

Golding  contra  Tiiffin,  a  lease  for  many  years,  although  it  be  intailed  to  many  in 
remainder,  decreed  to  be  sold  for  payment  of  debts,  Mich.  10  Jac.  [1612]. 

The  like  17  Jac.  [1619-20],  Hubbard  contra  Hare,  li.  A.  944. 

Harvey  contra  Withers,  in  Pasche,  24  Jac.  [?],  intailed  lands  sold  for  payment  of 
debts. 

Powell  contra  Moulton,  a  lease  intailed  not  subject  to  debts,  though  the  lease  or 
assignment  supposed  to  be  void,  because  intended,  and  the  defendant  to  pay  debts 
out  of  the  personal  estate,  5  June,  3  Car.  li.  B.  fo.  1441  [1627]. 

Chambers  contra  Gregorie,  a  lease  made  for  years,  and  a  statute  for  quiet  enjoying, 
the  statute  was  delivered  with  the  lease,  but  not  assigned  ;  whereupon  the  assignee 
of  the  lease  procured  letters  of  administration  of  the  goods  and  chattels  unadministered, 
of  the  cogiiizor  of  the  Statute,  and  extended  the  same,  which  administration  being 
[125]  repealed  and  granted  to  another,  the  Court  and  judges  ordered  the  estate  by 
that  Statute  to  be  determined,  22d  Nov.  9  Car.  [1633]. 

Birkenhead  contra  Birkett,  a  lease  made  for  forty  years,  by  the  master  and  brethren 
of  the  hospital  of  Saint  Katherine's,  allowed  for,  good,  Hil.  1632. 

Bampton  contra  Freake,  a  decree  to  restrain  the  defendant  from  selling  of  a  lease 
contrary  to  the  intent  of  the  ancestors,  in  Oct.  9  Jac.  [1611]. 

Huddleston  and  Lamplugh,  concerning  a  lease  attending  upon  an  inheritance, 
and  concerning  the  disposing  of  the  same,  and  likewise  of  a  trust,  in  Pasche,  6  Car. 
li.  A.  fo.  769  [16.30]. 

Stradling  contra  Smith,  where  a  lease  is  made  to  feoffees,  to  the  use  of  the  wife  of 
the  feoffor,  the  feoffor  and  wife  covenants,  that  they  will  levy  a  fine  to  extinguish  the 
rent,  which  was  done  accordingly,  not  mentioning  a  lease  of  one  hundred  years,  which 
was  made  over  to  the  said  feoffees  to  her  use,  the  Court  decreed  that  the  lease  should 
be  cancelled,  1  Car.  li.  A.  fo.  182  [1625-26]. 

Kitson  contra  Williams,  a  lease  made  good,  though  a  former  convej'ance  to  feofl'ees 
in  trust  and  concerning  a  springing  use  supplied  in  this  Court,  and  raising  of  daughters' 
portions  by  the  feott'ees,  in  6  Jac.  fo.  618  [1608-9]. 

[126]  Comes  Oxon'  contra  Xeeth,  13  Jac.  h.  A.  [1(;15-16],  a  lease  made  by  a  college 
contrary  to  the  statute,  1 3  Eliz.  (though  a  demurrer)  and  the  defendant  would  not  answer, 
yet  the  Court  proceedeth  ;  after  the  demurrer  certified  not  good,  the  defendant  stood 
in  contempt,  the  plaintiff'  was  admitted  to  proceed  to  his  proof  without  answer.  And 
it  was  in  Jenning's  case  contra  Taylor,  in  38  &  39  EUz.  [1596],  and  the  bill  was  taken 
pro  confesso,  and  this  after  a  verdict  and  judgment  at  law  upon  a  statute  law.  The 
law  of  God  speaks  for  him,  equity  and  good  conscience  speaks  for  him,  and  the  law  of 
the  land  speaks  not  against  him,  Deut.  28,  30,  this  was  too  for  building  upon  a  voidable 
lease  and  improvement  in  London. 

Rumney  contra  Garnous,  16th  June,  36  Eliz.  [1594],  a  lease  made  to  two  during 
their  lives,  and  after  to  the  use  of  such  of  the  children  begotten  by  Peter  Rumney,  this 
being  without  any  express  conclusion  what  child  or  children,  the  construction  touching 
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tliP  uses  is  to  be  made  as  lioar  as  may  be,  to  tlir  moaiiiiif;  of  tlie  .said  jiarties,  wlio  conveyed 
tiie  same  to  uses. 

Williams  amira  Moone,  eoiieeniiiif;  a  lease,  I'arnlj,  23  or  'Ji  Rliz.  li.  A.  fo.  (i'24 
[I580-,S2]. 

Billion  contra  Seivell,  a  decree  against  a  lessee  of  a  prebend,  to  build  a,  bouse  upon 
[127]  the  prebend,  wliere  none  was  when  the  lease  was  made,  l)eeause  in  the  lease,  a 
bouse  was  demised,  Mich.  11  Jac.  [IGIG]. 

(iage  ronira  Senry,  llil.  5  Jac.  li.  B.  fo.  878  [KiOSj,  ihc  |ilaintitr  bring  possessed  of 
a  lease  from  the  King  luring  defective,  tbe  defendant  would  bave  avoided  it,  by  com- 
position with  commissioners  for  defective  titles,  yet  relieved  here,  or  any  estate  wbat- 
soever  in  like  cases. 

Harry  fwi/mjbdfe,  in  Hil.  5  Jac.  fo.  4(iG,  li.  B.  [l(i()8j,  either  for  years  or  foi' dower. 

W'inilham  ronira  Bartram,  Feb.  11  Jac.  [1(514]. 

Blackell  contra  Brooke,  July,  4  Car.  [1028]. 

Stiles  contra  ,  in  Mich.  3  Car.  [I()27J,  how  far  a  lease  for  life,  shall  be  assets 

in  equity. 

Barton  contra  Mawd,  25  KWz.  li.  B.  fo.  .35  [1.582-83],  a  lease  was  made  to  one,  before 
the  expiration  of  a  former  lease,  though  great  question  among  tbe  Judges,  yet  dctrr- 
mined  to  be  a  good  lease. 

Brooke  contra  Deeaninn  and  Capit'  Ecelesise  Cathedi'al'  in  Oxon'  and  Daniel  tbe 
defendant  (by  mistaking  of  a  clerk)  in  this  word,  that  the  demise,  by  consent  of  the 
whole  cliapter  of  the  .same  bouse  bave  demised,  where  it  should  have  been  the  dean 
and  chapter,  in  37  liliz.  li.  A.  fo.  552  [1594-95]. 

[128]  Dominus  Awdley  contra  Sidenham,  in  32  Eliz.  li.  .\.  fo.  251  [158'J-9()J. 

Taylor  contra  Slecond)e.  in  2  Jac.  li.  A.  fo.  749  [1(504-5]. 

Ellis  contra  Beswiek.  .3(5  Eli/,,  li.  A.  fo.  537  [1593-94],  a  house  or  tenrnirnl  edified 
upon  a  mar.sb  leased  with  the  ,-ip|iuitenanee.  the  marsh  passi'th  not.  1)\-  law,  yet  Imlpen 
in  equity  against  the  heir. 

Prince  contra  Green,  a  lease  made  to  tbe  defendant  by  tenant  in  tail,  for  foity  yeais, 
and  to  commence  at  a  time  to  come  void  in  law,  yet  liolpen  in  ecpiity,  and  the  intent 
of  the  i)arty  ])erformed,  in  Trin.  40  Eliz.  li.  B.  fo.  1  11  [15'.)S|. 

Little  John  contra  Eorteseue,  the  defendant  was  required  by  the  Court  to  consent 
to  a  decree,  if  he  refused,  then  it  should  be  judicially  against  him,  that  the  plaintiff' 
should  enjoy  the  leases  made  by  tbe  defendant's  father,  which  he  sujiposed  were  void 
in  law,  36  Eliz.  h.  A.  [1593-94]. 

Preston  contra  Wood,  the  plaintiff',  and  Trinity  College  being  lessees  from  tbe 
defendant,  he  knowing  the  lease  to  be  void,  for  not  right  naming  of  the  corporation, 
in  3(5  Eliz.  li.  A.  fo.  330  [159.3-94]. 

95.  Lesseic. 

Bv  the  Judge's  opinion,  a  lease  is  good  though  no  lessee  is  named  in  th(^  demise, 
[129]  bnt  in  the  Ilabend,  Buller  co/i/ra  Doddington.  22  Eliz.  li.  A.  [1579-80[ 

Tbe  Couit  compels  a  lessee  for  years,  to  discover  what  estate  of  a  conusoi-'s,  to  the 
end  it  may  be  liable  to  a  statute,  25  Eliz.  [1582-8.3],  it  is  between  Titebborne  and 
Doddington. 

Snagg  contra  Snagge,  34  Eliz.  li.  B.  fo.  294  [1591-92],  to  shew  commencement, 
term,  things  demised,  rent,  what  days  of  payment  of  rent,  and  covenant. 

9G.  Legacy. 

Yelverton  contra  Newport,  36  Eliz.  li.  B.  fo.  101  [1593-94],  the  plaintiff's  wife  had 
given  her  by  her  father's  will,  three  Iiundrcd  pounds,  conditionally  tliat  slie  should 
not  marry  without  the  consent  of  friends,  refused  to  ])ay,  yet  ordered. 

Simons  contra,  Lee,  a  legacy  called  in  question  threescore  years  siiiei',  by  bill  in 
this  (!ourt,  dismissed  in  April,  11  .Jac.  [1(513]. 

Wilcox  contra  Cole,  about  19  Jac.  [1621-22]. 

White  contra  Simpson,  legacies  to  particular  legatees,  and  the  surplusage  to  the 
rest  of  the  kindred,  tliey  shall  be  limited  to  the  fourth  degree,  and  a  time  appointed 
to  come  in,  or  else  excluded,  in  Hil.  5  Car.  [1630]. 

Gipp  contra  ,  in  Mich,  or  Hil.  6  or  7  Car.  [1630-32]. 
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April,  8  Car.  [1632J  and  if  suit  liatli  priority  here,  to  reverse  a  sentence  in  the 
Spiritual  [130]  Court,  and  in  Midi.  3  Car.  [1027].  my  Lord  allows  twenty  marks  for 
money  detained  in  the  same  cause. 

Cornes  Pembroke  contra  Zouch,  a  legacy  decreed,  in  Mich.  7  Car.  [1631]. 

Holme  contra  Fletcher,  concerning  a  legacy,  in  Mich.  2  Car.  |162()]. 

Vitner  contra  Pix,  a  legacy  given  to  a  daughter,  upon  condition  that  she  should 
behave  herself  dutiful  towards  her  mother,  she  married  without  the  consent  of  lier 
mother,  whether  this  be  a  breach  of  condition  to  avoid  the  portion,  in  14  Car.  [1 038-39]. 

97.  Lkgatee. 

Wasbv  contra  Johnson,  how  far  a  release  shall  bind  legatees,  when  they  know 
not  the  estate,  in  14  Car.  [1638-3!)]. 

98.  T.UNATir. 

Boiiuer  contra  Thwaits,  the  Court  will  not  retain  a  bill  to  examine  point  of  lunacy, 
lO.fac.  li.  B.fo.  358  [1612-13]. 

Thomas  contra  Howorth,  a  lunatic  to  answer  by  his  friend,  in  Mich.  15  Car.  [1639J. 

99.  Mahkiage. 

Windham  being  a  widow,  had  a  judicial  order,  and  a  commission  to  make  proofs, 
and  after  she  married,  no  bill  of  revivor  needed,  Pasche,  37  Eliz.  [1590]. 

Leech  contra  Radford,  concerning  casu-[131]-al  matclies,  in  Trin.  7  Cai-.  llegis.  [1031]. 

100.  Mistaking. 

The  mistaking  of  a  name  of  a  corporation  holpen  in  equity.  Lord  AuMvx 'contra 
Sideidiam,  in  32  &  33  Ehz.  fo.  251  [1590]. 

But  Willis  and  Sprint,  contra  19th  June,  33  Eliz.  [15'J1],  and  Brooke  and  ].)aniel, 
38  &  39  Eliz.  [1590],  holpen.     Pawlet  contra  Trie,  26th  May  42  EHz.  [1000  [ 

Goodfellow  contra  Morris,  the  mistaking  of  a  name  in  a  conveyance  (being  lieir 
male),  holpen,  and  lands  to  pass  according  to  the  intent  of  the  party ;  in  the  latter 
end  of  Mich,  term,  10  Jac.  li.  A.  fo.  350  [1018J. 

Mistajdng  by  the  clerk  amended  accorchng  to  the  record,  Inter  Culpepper  and 
Decanum  and  Coll'  Winton,  in  4  &  5  Edw.  0,  fo.  440  [1551]. 

Bleverhasset  contra  Fuller,  the  plaintif}'  makes  a  lease  of  lands  to  the  defendant 
with  a  meaning,  that  all  woods  growing  thereujion  sliould  be  excepted,  saving  for 
necessary  botes,  but  by  mistaking  of  the  clerk,  in  putting  in  (hereinafter  excejitcd) 
where  there  was  no  exceistion  afterwards  excepted  ;  whereupon  tlie  defendant  cuts 
down  the  woods,  yet  ordered  to  be  stayed,  in  37  Eliz.  fo.  740  and  838,  li.  A.  [1594-95]. 

Griilin  contra  Sayer,  the  plaintiff  became  surety  for  the  defendant,  to  one  Buck, 
[132]  ill  a,  bond  of  one  hundred  pounds,  and  the  defendant  giving  a  counter  bond,  to 
save  the  plaintiff  harmless  of  a  bond  of  two  liundred  pounds,  whereby,  by  the  mistaking, 
the  counter  bond  was  void  by  law,  yet  relieved  here,  li.  A.  10  &  11  Jac.  fo.  890  [1013]. 

Orrell  contra  Leeke,  concerning  a  mistaking  of  a  power,  yet  made  good  to  the 
lessee,  in  20th  June,  0  Jac.  [1008]. 

Comitissa  Oxon'  contra  Stanliop,  where  a  power  is  mistaken  or  mis-recited,  re 
lieved  here,  Trin.  8  Car.  [1032]. 

The  word  (heir)  left  out  in  the  clause  of  a  reservation,  supplied  in  equity.  July 
1000.     Baildon  contra  Church. 

Thorpe  contra  Jackson,  misprLsion  in  a  counter  bond,  13  Eliz.  fo.  193  [1570-71]. 

101.  Mortgagor,  Mortg.\gee. 

The  money  paid  upon  mortgage,  the  mortgagor  sueth  to  have  the  deed  again,  ;nid 
not  admitted,'  because  then  he  "may  cliargc  the  mortgagee  for  iirofit  past.  Langford 
contra  Comit'  Salop.'  38  &  39  EHz.' [1590],  and  4  Ehz.  [1501-02]. 

llanmer  contra  Lochard,  a  mortgagor  relieved  after  the  day  of  redemiition,  not- 
withstanding it  was  in  infant's  hands,  and  a  purchase,  Trin.  10  Jac.  li.  B.  fo.  1000 
[10I2[ 

Ball  contra  Spane,  10  Jac.  fo.  1151  [1012-13]. 
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Chaiiticleere  ro»7ni  Michcton,  in  '27  iV  [133]  -'^  '''1'^-  'i  -^^  |1''^'''L  "otwitlisl.-mding 
the  mortgage,  lands  were  alleged  to  be,  iV;c. 

Bciik  contra  Bradford,  15  or  IG  Jac.  li.     ,  fo.  229  [Id  1  7- I'.iJ. 

Holniati  contra  Vaux,  ahout  lo  ,)ae.  tlie  mortgagee  to  aeeouiit  jnr  the  |iv(ifits  re- 
ceived, and  for  tlie  use  of  thosi^  profits. 

I'opliam  contra  llinton,  aliout  ;i  or  2  (  ar.  [U>2()-2(S|,  and  in  21  .Jae.  ( l(i2.'i-2f  |. 

.Maynard  contra  Middleton,  in  llil.  7  Car.  [I(i;i2j,  and  I'aselie,  8  Car.  [lC;i2|. 

Pell  contra  Blewet,  concerning  a  mortgage,  and  how  the  mortgagee  shall  account 
for  profits  received,  and  what  casualties  shall  be  allowed,  and  whether  any,  in  0  Car, 
li.  B.  [1630-31]. 

Mortgagor  contra  Mortgagee  (during  the  mortgage),  contracts  witli  another,  the 
mortgagee  had  notice,  if  the  moietv  be  ])aid  by  a  stranger.  Hatton  contra  Prince, 
24  Eliz.  [1581-82].     Wallet  contra  Lewknor. 

Bacon  contra  Bacon,  the  Court  will  relieve  a  mortgage  to  the  tenth  generation, 
though  the  purchaser  had  no  notice,  because  it  is  sui>])osed  that  he  cannot  jnircliase, 
but  it  must  be  derived  from  the  mortgage,  and  in  some  cases,  where  the  mortgagee 
will  suddenly  bestow  unneces.sary  costs  upon  the  mortgaged  lands,  of  ])urj)oses  to  clogg 
the  lands,  to  prevent  the  mortgagor's  redemp  [134]  'ion,  my  Lord's  declaration  in 
Churchill's  note,  in  15  Car.  [1639-40]. 


102.    MOUTGAGE. 

Barnaby  contra  Greene,  the  ])laintifl'  mortgaged  lands  to  tlie  defendant,  which 
was  forfeited,  and  a  statute  for  performance  of  the  bargain,  ordered  to  be  reassured, 
and  statute  to  be  re-delivereil,  D  Jac.  li.  A.  fo.  218  and  160  1 161 1-1  2]. 

The  Court  decreed  money  to  the  plaiiitifi'  against  the  defendant,  albeit  he  had 
judgment  and  execution,  being  upon  the  ])oint  of  usurious  contract,  and  a  lease  being 
become  forfeited,  and  the  mortgagee  devised  the  same  to  infants.  The  Court  was 
of  opinion  that  the  ])laintirt'  should  have  it  again,  jKiving  the  money.  ].iangford  and 
Barnard,  37  Eliz.  and  28  [151)4-96]. 

Ash  contra  Wood,  and  Maynard  contra  Middleton,  a  citizen  having  u  mortgage  for- 
feited to  him,  shall  he  put  to  the  dividend,  and  not  to  the  heir,  7  Car.  [1631-32J. 

St.  John  contra  Grobham,  decreed  to  the  lieir,  Trin.  11  Car.  |1635]. 

Chapman  contra  Porter,  with  advice  of  Judges,  about  Mich.  17  Jac.  |  IIpP.)]. 

Landen  contra  Gotten,  in  I'asche,  13  Car.  [1()37[ 

15iondey  contra  Dorell,  a  mortgage  forfeited  twenty  four  years  since,  (liimirrcd, 
yet  overruled. 

[135]  Tlietford  contra  Parr,  8  Car.  [1632-33]. 

Thetford  contra  Kowe,  and  Rowe  contra  Tlietford,  in  1 0  Car.  li.  P.  fo.  2 1 0  [1 6.34-35], 
after  thirty  years. 

Flee  contra  Di'ake,  about  10  Car.  [1  634-35],  whei'c  in  case  of  an  infant,  &c. 

Harbcrt  contra  Beiiion,  14  Car.  [1638-39]. 

Keebel  contra  Powell,  notwithstanding  lands  foifeited,  and  a  release,  mortgage 
relieved,  in  Mich.  2  Car.  [1026]. 

Keeble  contra  ,  mortgages  forfeited  and  released,  yet  to  pay  full  value, 

or  to  re-assure  the  land,  in  13  Car.  [1637-38]. 

Newborough  contra  Freake,  in  40  Eliz.  [1597-98],  dismissed,  in  7  Car.  [1631-32]. 

Fitzherbert  contra  Leach,  Mich.  14  Car.  [1638|. 

White  contra  Pigion,  a  demurrer,  because  the  bill  is  to  be  relieved  for  a  mortgage 
after  forty-one  y(ars,  but  in  respect  there  was  a  promise  to  be  Redeemed  after  twenty- 
seven  years,  in  Trin.  15  Car.  relieved  [1639]. 

103.    iMoNEY. 

Prat  contra  Awbornc,  m<iiiev  delivered  out  of  Court  in  natiiic  of  a  se(|uest ration, 
3  Car.  [1627-28]. 

With  contra  Page,  the  money  after  execution,  to  remain  in  the  sherill's  hands 
till  the  hearing,  Hil.  8  Car.  [1633]. 

Ladkin  contra  Sackville,  money  decreed  to  be  delivered  to  the  j)laintifl'  out  of  other 
[136]  men's  hands,  in  the  nature  of  a  sequestration,  11  Car.  [1635-36]. 

Carew  contra  Pcniston  and  Hales,  if  money  be  let  out  without  expression  of  interest, 
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;ill  p;iy  none,  but  if  the  trustee  let  it  out  to  supposed  able  men  (though  they  fail) 
11  not  charge  the  trustee  for  no  more  than  he  received,  in  13  Car,  [ltj;j7-38]. 
Poole  contra  Harrington,   money  by  consent  of  the  husband,  put  fortli  for  tlie 

use  of  the  wife,  and  gives  power,  she  will  dispose  thereof  accordinglv,  but  not  allowed  • 

in  Mich.  It  Car.  [1038-39]. 

104.  Nk  i:.\i;at  keunum. 

Ne  exeat  regnum  awarded  by  this  Court,  at  the  suit  of  men,  in  suit  between  party 
and  party. 

Welby  contra  Welby,  in  Trin.  I'J  Jae.  fo,  lirj'J  [1621J. 
Haseil  contra  Badwick,  in  32  Eliz.  li.  A.  fo.  4-1'J  [1.58'.)-1)0]. 
Lee  contra  Bower,  Trin.  19  Jac.  li.  A.  fo.  1155  [1G21]. 

10.').    ().\TIIS. 

Weldon  contra,  James,  in  Mich.  10  Car.  [1G34],  a  man  may  di.sj)ose  for  small  dis- 
bursements which  he  cannot  make  proof  of. 

[137]  l''t;.  Orders. 

Tamworth  contra  Tamwoi'th,  the  rent  suspended  by  an  entry,  and  in  cquit}-, 
ordered  to  be  paid,  about  30  or  31  Eliz.  [1.587-89J. 

Price  contra  Lloyd,  about  IG  Jac.  [1G18-19J. 

About  2  Car.  [1G2G-27]  Carew  and  Gill,  a  fine  ingrossed  before  {quul  juris  clamal), 
and  yet  was  stayed  about  the  same  time. 

llallitey  contra  ,  in  2  Car.  [1G2G-27]. 

The  defendant  hath  pleaded  non  est  factumat  law  to  a  bond  of  four  humhed  pdunils 
for  payment  of  fourscore  pounds,  which  pas.sed  for  the  defendant,  the  plaintiii'  surmises 
that  after  trial  the  defendant  pronu.sed  payment  of  the  eighty  pounds,  and  the  matter 
was  retained,  but  the  order  for  it  was  not  entered,  but  it  is  in  my  note  of  3.0  Eliz.  18th 
May  [1.593],  Sutton  contra  Sutton. 

Welbie  contra  Ap-Rice,  the  Court  doth  order  that  the  plaintiii"  and  defendant  shall 
be  examined  for  discovery  after  or  before  hearing,  in  May,  37  &  38  Eliz.  fo.  170  [1 590]. 

Mascall  contra  Shelley,  it  was  ordered  that  the  defendant  shoidd  pay  unto  one 
Mathew,  money,  who  died  before  payment,  yet  the,  defendant  should  pay  it  to  his 
executors  according  to  the  former  order,  11  &  12  Eliz.  fo.  17G  [15G9]. 

Mayor  and  Jurats  de  Feversham  contra  [138]  l^oniinam  Amcoats,  the  defendant 
ordered  (being  tenant  for  life)  to  be  examined  for  making  known,  to  whom  the  rever- 
sion of  the  lands  in  cjuestion  were  to  pass,  which  it  she  refuse,  then  the  parties  to  proceed 
in  suit,  notwithstandingher  present  estate,  in  11  &  12  Eliz.  fo.  292  [15G9]. 

Wilkinson  contra  Deane,  Mich.  2  Car.  li.  B.  fo.  88  [152G],  the  Court  ordered  and 
decreed,  that  the  defendant  should  perfect  the  assurance  intended  in  a  paper  draft, 
being  that  she  refused,  in  12  &  13  Eliz.  li.  A.  fo.  55  [1570]. 

hitcr  Sherwood  and  Corbin  and  Tondinson  contra  Galding,  11  Jac.  li.  A.  fo.  672,  or 
7G2  [1G13],  and  Shapcot  contra  Dowrish,  Trin.  17  Jac.  [1G19]. 

Errington  contra  Fenwick,  the  defendant  ordered  to  pay  a  rent-charge  to  the  plain- 
tiff, 8th  Nov.  in  7  Jae.  [1609],  but  becau.se  the  lands  out  of  which  the  annuity  issued 
was  in  the  infant's  hands,  could  nor  ouglit  to  pay  it,  in  Mich.  9  Jac.  li.  A.  fo.  21-i  [1  Gl  1  ]. 

Austen  contra  Cheney  (a  third  person  interested,  but  no  party  to  the  bill),  prosecutet  h 
suit  at  law  for  the  matter  in  cjuestion,  ordered  to  be  made  a  party  to  that  bill,  and  suits 
to  stay  in  the  mean  time,  Trin.  IG  Jac.  li.  B.  fo.  [  IGl  8]. 

Fislu'r  contra  Grivell,  the  defendant  [139]  ordered  to  pass  lands,  after  time  of 
demand  past,  4  Jae.  li.  B.  fo.  90  [lGOG-7]. 

Mullins  contra  Southked,  an  order  against  an  infant,  and  wlien  he  came  to  age, 
ordered  to  perform  it.  Trin.  27  Jac.  [(]• 

Wailham  contra  Mogg, 'the  heir  ordered  to  perform  a  decree  made  against  him  in 
his  minority,  in  37  Eliz.  li.  A.  fo.  489  [1594-95],  there  is  another  in  2  Car.  [1026-27]. 

Lupt(m  contra  Harman,  an  order  to  stay  the  money  in  the  sheriff's  hands,  and  to 
be  re-delivered  out  of  the  defendant's  hands,  Pasche,  16  Jac.  li.  B.  fo.  8G9  [1618]. 

Edmunds  contra  Edmunds,  the  defendant  would  have  the  cause  dismissed,  because 
it  concerns  the  probate  of  a  will,  but  in  respect  the  will  was  made  to  the  disinherison 
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Ill  tlio  pl;iinliti'  III  lands,  as  well  as  of  goods,  it  is  (iidcicd  to  be  exaiiiiiicd  here,  in  12  Jac. 
li.  B.  lo.  iU-iLKill-lo]. 

Perriinan  contra  Speccolt,  ilil.  or  .Mii.-li.  li  Car.  [IGoU-olJ. 

Manning  contra  Freake,  because  the  matter  is  of  a  penal  and  criminal  nature, 
allowed  for  good,  iMicli.  15  Car.  [1G39]. 

1  b  il  me  contra  Ailott',  a  forma  pan peris  for  scandal  to  pay  costs,  6  Car.  li.  B.  [1 630-3 1  J. 

lligham  cuntra  Ladd.  died  before  Uvery  and  sei.sin.  and  before  assniance  jjerfeited, 
ordered  to  be  perfected,  Pasehe,  7  Car.  [1G31]. 

[140]  Allen  cuntra  Elboroitgh,  ordered  to  stay  exec'Ution  upon  an  aetimi  nl  the 
case,  13  Car.  [1037-38]. 

lladdon,  a  man  ordered  to  ])roeure  liis  wife  to  levy  a  line,  anil  to  enter  into  a  new 
bond  of  five  hundred  pounds,  because  the  old  bond  was  worth  nothing,  upon  the  mis- 
taking of  the  writer,  10  Jac.li.  B.fo.  101  [lGl-2-13|. 

Bayliff'  contra  Longworth,  in  the  Duchy  Court,  a  note  under  the  plaintitl's  hand, 
ordered  against  an  occupant,  in  15  Jac.  [1617-18]. 

Ilarcourt  contra  Roberts,  a  dumb  man,  ordered  to  answer  upon  interrogatories  by 
Mr.  Colchester,  in  14  Car.  [1638-3'J]. 

Taylor  contra  Ilooe,  the  defendant  would  not  admit  tlie  ]ilaintif}'  to  liis  copyhnld, 
for  that  the  plaintiff"  committed  a  forfeiture  in  cutting  down  wcjods  upon  tlie  copyhold, 
the  defendant  ordered  to  admit  tlie  plaintiff,  tenant,  for  that  the  defendant  could  not 
prove  that  the  same  was  done  by  tlic  plaintilf's  directions,  but  by  a  tenant,  in  '25  l']liz. 
li.  B.  fo.  78  [1582-83]. 

Pears  contra  Trehiwney,  a  trial  upon  a  qiKire  impedi.t,  upon  point  i.if  .simony,  which 
is  pro  hac  vice,  the  defendant  grants  away  the  next  avoidance  ;  the  piaintirt",  coming 
upon  tlie  King's  title,  desires  to  stay  multiplicity  of  suits,  and  to  have  a  settlement 
according  to  the  first  trial,  orde-[141]-red  that  there  shall  be  no  new  trial,  in  Mich. 
15  Car.  [1639]. 

Cobb  contra  Colib,  the  meaning  of  a  will,  ordered  to  be  performed  contrary  to  the 
general  words  in  a  feofl'ment,  in  3G  Eliz.  [1593-9-f]. 

107.  Opinion. 

Tlie  Lord  Bromley  was  of  opinif)n  in  Caudge  and  Lawyer's  case,  24  Eliz.  [1581-82], 
that  the  land  should  go  as  the  law  liad  settled  it  and  conscience  should  be  supplied  wit  h 
money.  j| 

ElHs  contra  Bastwick,  Eliz.  li.  A.  fo.  537,  tlie  contrary.  H 

The  opinion  of  the  Court  was,  the  plaintiff'  having  Ijut  a  promise,  could  have  no 
decree  for  the  land,  yet  it  might  be  decreed  that  the  defendant  might  assure  the  land. 
Feme  contra  Bullock,  decreed  upon  a  promise,  and  ten  shillings  in  hand  to  assure,  in 
Nov.  9  Jac.  [1611]. 

Dom.  Buckhurst  contra  Fenner,  question  wliether  writings  comprehending  war- 
ranties, may  by  law  be  demanded,  being  brother  and  lieii-  to  the  Lady  Dacres  against 
the  defendant,  to  the  custody  of,  she  being  her  executor,  she  in  lier  lifetime  committing 
the  keys  of  the  chests  where  tlie  evidences  lay,  they  the  defendants  being  in  possession 
of  the  same,  and  claiming  the  [142]  nianor  and  lands,  wliicli  they  conceive  to  be  devised, 
and  conveyed  unto  them  by  the  said  Lady  ;  the  Judges  hold,  and  are  of  opinion,  they 
belong  to  the  plaintifi',  in  37  Eliz.  li.  A.  fo.  853  [1594-95],  and  39  Ehz.  li.  A.  fo.  775 
[159(J-97]. 

108.  Outlawed. 

Grevill  contra  Bancks,  4  Jac.  li.  B.  fo.  69  [1606-7],  the  plaintifT  being  outlawed, 
not  admitted  to  sue. 

109.    OUTLAWKIES. 

Whitney  contra  Stracliey,  outlawries  must  be  pleaded  all  at  one  time,  or  otjier- 
wi.sc  compelled  to  answer,  in  Mich,  or  TTil.  5  Car.  [1029-30]. 

Edvt'ards  contra  Plow'den,  if  the  plaintiff  hath  conveyed  to  the  defendant  fur  pay- 
ment, of  which  the  defendant  pleadeth  outlawrv,  then  tlie  defendant  ordered  to  answer, 
Fasche,  5  Car.  li.  A.  fo.  888  [1G29]. 

Kingston  contra  Pinchard,  Mich.  10  Car.  [1G34],  pleaded  at  his  own  suit. 

Preden  contra  Dom'  Mohune,  no  advantage  to  be  taken  upon  tlie  outlawry  of  a 
stranger,  7  Car.  fo.  169  [1631-32]. 
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William  contra  Gold,  concerning  outlawries  at  stranger's  suit,  7  Car.  [1631-32]. 

Trion  contra  Brocas,  because  the  outlawry  was  before  the  last  general  pardon,  not 
to  be  pleaded,  7  Car.  [1631-32]. 

Hemmings  contra  Davers,  an  outlawry  [143]  being  pleaded  at  the  defendant's  own 
suit,  overruled,  in  8  Car.  [1632-33]. 

Kingston  contra  Pritehard,  10  Car.  [1634—35]. 

Spry  contra  Coryton,  outlawries  overruled,  in  10  Car.  [1634-35]. 

110.  Offices. 

An  office  of  town-clerk  without  patent  decreed  for  life.  Corp.  and  ^Ia^•or  of  Lincoln 
I'-asche,  30  Eliz.  [1588]. 

111.  Parson. 

Everard  contra  Bourcher,  a  parson  instituted  and  inducted  by  a  wrong  title  by 
a  common  person,  ordered  to  resign  at  the  King's  suit,  and  the  King  presented,  8  Car. 
[1632-33],  and  Attorney-General  coi^tra  Smith,  Mich.  1632. 

Holmes  contra  Conway,  a  patron  let  his  parsonage  by  lease,  in  15  Jac.  [1617-18]. 

Harding  contra  Weedon,  my  Lord's  declaration,  that  he  will  not  bind  a  parson's  suc- 
cessor, where  the  consent  doth  not  imjjrove  his  tithes  in  kind,  in  Pasche,  15  Car.  [1617]. 

Stubbey  contra  Stubbey,  in  Mich.  2  Car.  [1626]. 

112.  Pasture. 

Brooke  contra  Denton,  Mich,  or  Hil.  9  Car.  [1633-34],  ancient  pasture  not  to  be 
plouglied  up. 

Atkins  contra  Temple,*in  2  &  3  Car.  [1627]. 

Dom.  Howard  contra  Eidler,  a  decree  for  staying  of  ploughing  up  ancient  pasture 
[144]  ground,  in  Pasche,  19  Jac.  li.  A.  fo.  878  [1621]. 

Ewens  contra  May,  Mich.  22  Jac.  [1624]. 

Sheldon  contra  Dormer,  April,  14  Jac.  [1616]. 

Treshara  contra  Gerrard,  Hil.  2  Car.  [1627]. 

A  jointress  restrained  from  ploughing  up  of  ancient  pasture  grounds. 

Packer  contra  Dom.  Newell,  jointure  lands  being  good  lands,  and  not  ploughed 
within  forty  years,  stayed  by  injunction,  6  Car.  li.  B.  [1608-9]. 

Gurnard  contra  Dom.  EjTes,  look  into  about  8  Car.  concerning  ploughing  up  of 
pasture,  of  what  nature. 

Walrond  contra  Gold,  12  Car.  [1636-37]. 

Rolls  contra  Miller,  and  to  shew  cause  why  should  not  lay  down  that  was  ploughed, 
in  Mich.  15  Car.  [1639]. 

Sill  contra  Mole,  a  restraint  from  ploughing  of  land  worth  five  shillings  an  acre, 
being  ancient  warren,  though  dispunishable  here,  about  6  Car.  [1630-31]. 

113.  Parcel. 

Egerton  contra,  Egerton,  by  the  opinion  of  the  Judges,  parcel  or  no  parcel  determin- 
able here,  where  the  bill  is  not  simple  parcel. 

Tattersall  contra  Dalton,  upon  turning  of  water  lying  in  two  counties,  about  11 
Car.  [163.0-36], 

Hobby  contra  Bonby,  though  parcel  or  [145]  not  parcel  fit  for  law,  yet  no  news  to 
settle  things  according  to  proof,  and  a  commission  awarded  accordinglv,  Pasche,  2  or 
3  Car.  [1626-27]. 

Hetley  contra  Com.  SuflF.  parcel  or  not  parcel  overruled  upon  the  demun-er,  and 
decree  in  Pasche,  1 2  Car.  [1 636  J.     Mr.  Page's  report. 

114.    P.XNNAGE. 

Pannage  was  dismissed,  the  lessor  felled  the  trees,  that  felling  in  equity  is  to  be 
stayed  so  far,  as  the  pannage  may  not  be  taken  away,  1593.  Lord  Marquess  fo?i /ra 
Gorham,  35  Eliz.  [1592-93]. 

155.  Plaintiff. 

My  Lord's  order  and  opinion,  the  plaintifl'  may  examine,  and  have  publication  within 
fourteen  days  after  the  retain  of  the  certiorari  to  pray  the  surmises,  and  give  the  Court 


1 50  PERPETUITY  TOTHILL,  146. 

jurisdiction,  hut.  tlio  ilefondant  is  not  to  examine  or  i)ul)lisli  any  to  disprove  it ;  and 
if  upon  the  plaintitt's  proofs  it  1)0  retained,  then  tlic  plaintitl'  and  defendant  may  examine 
orderly  touching  the  hody  of  the  cause,  and  have  puhlieation  according  to  the  rules, 
and  though  the  defendant  examine  as  soon  as  the  answer,  yet  shall  not  they  he  pub- 
lished, hut  in  ordinary  course,  Ciieckey  and  Allen. 

T.nmhcrt  nmlrn  Lambert,  the  jilaintitt'  is  to  be  examined  on  interrogatories,  [146]  12 
&  13  Eliz.  fo.  .'iHl^lSTO]. 

Kent  contra  Benham,  to  examine  the  |)laintif}'  at  the  hearing  of  the  cause,  Pasch. 
OCar.  [1G:?()]. 

Drury  contra  Drury,  the  phiiiititt'  examined  as  a  witness  in  a  cause,  and  alter 
becomes  plaintiff  for  the  interest  in  that  business,  allowed,  and  not  to  be  suppressed, 
about  9  Gar.  [1G33-34]. 

Smith  contra  Gabry,  the  plaintiff  released  out  of  pri.son,  thougli  detained  at  other 
men's  suits,  because  he  was  arre.sted  when  he  was  going  about  his  business  or  suit  in 
fUiancery,  8  Car.  [1032-33]. 

Mayor  of  Bristol  fon/r(7,  Whitson,the  plain  till'  examiiu^d  as  a  witness.  8  {_'ai-.  [lCi.')2-33]. 

Allen  contra  Allen,  in  Trin.  15  Car.  fU'i.')'.)|,  the  ]ilaintiH'  relieved  for  a  debt  against 
an  heir  in  tail,  and  possession,  to  j)e  cstablislied  with  the  jijaintitt'  till  the  heir  in  tail 
recover  at  law. 

1 1  (1.  Perpetuity. 

Poole  contra.  Poole,  the  Court  doth  not  allow  of  perpetuities,  nor  of  statutes  to  warrant 
them,  Pasch.  .5  Jac.  li.  B.  fo.  Gl!)  [1(507]. 

Bacon  contra  Smith,  12  Jac.  [1014-15]. 

Hunt  contra  Bancroft,  14  Jac.  [1010-17],  Ilil.  and  Mich.  15  Jac.  fo.  155,  and  883, 
li.  B.  [1017-18],  and  Pasche,  10  Jac.  [1018]. 

Hooe  contra  Arnold  and  al',  about  17  Jac.  [101 11-2(1].  the  contrary. 
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Romney  contra  Garnons  and  al',  a  conveyance  made  to  the  defendant  to  uses,  and 
to  their  heirs,  for  want  of  i.ssue,  then  to  such  child  or  children  of  Eliz.  (one  of  them  to 
whom  the  use  was  limited),  begotten  of  her  former  husband,  being  the  jilairitift's  father, 
they  to  whom  the  use  is  limited,  die  without  issue,  and  before  their  death  did  grant 
and  devise  the  lands  so  in  use  to  the  plaintift'.  It  was  thought  good,  and  decreed  for 
the  plaintiff,  it  being  but  a  possibility  in  them,  and  contrary  to  the  words  of  the  first 
intail  and  grant,  being  limited  to  the  children,  in  37  Eliz.  li.  A.'fo.  280  and  !)49  [1 594-95]. 

Povey  contra  Barker,  a  demurrer,  because  a  possibility  cannot  be  disposed  of,  over- 
ruled, notwith.standing  a  decree  in  the  Marches,  9  Car.  [1033-34]. 

Decreed  here  notwithstanding  a  decree  in  the  Marches. 

118.  Possession. 

Delabay  &  Pottenden,  Mich.  39  &  40  Eliz.  [1597].  Posse.s.sion  as  at  time  of  subjiwna 
served. 

Rowswell  contra  English,  Trin.  10  Jac.  [1018]. 

Le  Stationers  London  contra  Simcox,  the  Court  establishcth  possession  until  eviction 
at  law  against  a  patent,  Mich.  7  Car.  [lO.'il]. 

[148]  Pleydall  contra  Prettiman,  Mich.  12  Car.  [1030]  no  advantage  to  be  taken 
by  unity  of  possession  at  law,  being  point  of  eomni<in,  and  after  a  trial,  a  commission 
to  issue  out  of  Chancery. 

Wild  contra  Sliford,  the  Judge's  certificate. 

Berd  contra  Dormer,  the  Lord  Keeper's  difference  concerning  unity  of  j)o.ssession 
when  it  continued  in  the  abbot's  hand,  in  Trin.  15  Car.  [1039]. 

119.  Ple.a. 
Yelverton  contra  Burtow,  1594,  to  be  sworn  to  it,  and  to  put  in  a  plea  not  foreign. 

120.  PRmi,EGE. 

Cases  against  the  Court  of  Chancer}^  for  privileged  places,  and  for  the  county  palatine 
of  Chester,  overruled. 
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Iliilst  contra  Daniel,  Mich,  or  Ilil.  5  Car.  li.  A.  [in20-.'!n], 
Dom.  j\rorley  contra  Martin,  25  Eliz.  [15S2-8.'5|. 


Brereton  contra  Donne,  24  Eliz.  [1581-82]. 

Egerton  contra  Comitem  Darbie,  determined  here,  yet  decreed  there,  in  11  Jac 
[1613-14]. 

Inter  Svsdnnerton  qiier'  contra  Savage,  defendant ;  it  was  ordered,  that  in  respect 
the  suit  depended  there,  that  the  cause  should  he  determined  there,  in  37  II.  8  [1545-46]. 

Pope  contra  Thatcher,  in  Pasche,  2  Car.  [1026]. 

[149]  Croker  contra  Holme,  dismissed  in  22  &  23  Eliz.  li.  A.  fo.  520  [1580]. 

N.'vill  contra  Nevill,  26  Eliz.  H.  A.  fo.  329  [1583-84],  in  the  duchy,  overruled, 
between  Barnard  and  Langley,  9  Car.  [1033-34]. 

Beare  contra  Stockhall,  the  matter  remitted  to  be  tried  at  Oxfoid,  in  1  iV-  2  Ph  & 
Ma.  [1554]. 

Davis  contra  Corpus  C'hristi,  Mich.  19  Jac.  [1621]. 

Huntley  contra  Henney,  4  Jac.  li.  B.  fo.  303  [1606-7]. 

Cottereil  contra  Standish,  Pasche,  or  Trin.  12  Jac.  or  Hil.  li.  B.  fo.  925  [KH  1-15]. 

Wingfield  contra  Fleetwood,  in  21  Eliz.  li.  A.  137,  H.  B.  138  [1578-79]. 

Bent  contra  Oldfield,  Pasche,  1  Car.  li.  B.  fo.  1044  [1625]. 

PRIVILEGES    OF  CHANCERY   AGAINST  THE  CINQUE   PORTS. 

Brown  contra  Biggs,  about  36  Eliz.  [1593-94]. 
Merwithie  coflira  Jolm.son,  Mich.  44  Eliz.  li.  A.  fo.  35  [1602]. 
Hilton  contra  Lawson,  2  Eliz.  li.  A.  fo.  199  [1559-60].     [S.  C.  Cary,  48.] 
Smith  contra  Delves,  Mich.  2  Jac.  h.  A.  fo.  133,  Chester  [1604]. 
Starkey  contra,  Starkey,  a  report,  in  Mich,  or  Plil.  16  Jac.  [1618-19]. 
Langham  contra  Beachampe,  the  defen-[150]"dant  committed  because  he  would  not 
answer,  the  land  lying  in  the  Cinque  Ports,  40  Eliz.  [1587-88]. 
Fitton  contra.  Fitton  and  Wrenhum,  13  Car.  [1637-38]. 
Fenwick  contra  Barnard,  July,  10  Car.  [1034]. 

STANNARY   COURT   PRIVILEGED. 

Daw  contra  Derry.  Trin.  23  Eliz.  h.  A.  fo.  477  [1581]. 
Trewynard  contra  Killigrcw,  4  &  5  Eliz.  fo.  287  [1562]. 

DUCHY   COURT   OF   LANCASTER. 

!        Hulst  contra  Daniel,  Mich.  5  or  6  Car.  [1029-30]. 

contra,  Pauperes  de  Wogston,  the  Court  will  not  liold  plea  against  the  Duchy 

Court  of  Lancaister,  in  10  Eliz.  U.  B.  fo.  853  [1567-08]. 

PROCESS  INTO  CINQUE  PORTS,   AND  TOUCHING  PRIVILEGED  PL.\CES,  AS  ALSO 
INTO  COUNTY   PALATINES. 

No  [ex]ehecquer-man  hath  privilege  against  a  subpcpna,  Tuke  contra  Clark,  in  3 
Gar.  [1027-28]. 

GuilHelm  contra  Welsh,  for  a  cause  between  ])arties  where  the  Queen's  interest 
Cometh  not  in  question,  Trin.  36  EHz.  [1594]. 

Cutts  contra  Peters,  23d  April,  28  Eliz.  [1580]  li.  A.  fo.  403.  exchequer-man  not 
privileged  but  to  answer. 

Equivalent  is  to  have  ])rivilege,  and  not  every  servant.  Putton  contra  tirecn,  Trin. 
30  Eliz.  [1594]. 

Browne  contra  Riggs.  a  dennirrer  [151]  overruled,  about  34  or  35  Eliz.  11591-93]. 

Blackley  contra  Lanaston,  a  corpus  cum  causa  to  remove  the  plaintitl  out  of  the 
Cinque  Ports,  Pasche,  4  &  5  Eliz.  [1502]. 

Langham  contra  Beckham,  Trin.  40  Eliz.  [1598],  and  41,  li.  A.  [1599],  and  34 
[1591-92],  li.  A.  and  40. 

CINQUE  PORTS    PRIVILE(;EI)   AGAINST  CHANCERY. 

Hudson  contra  Tavlor.  41  Eliz.  li.  A.  fo.  147  [1598-99],  />r<)  Chancery. 
Shutterton  rn)i/m'Xevill.  34  Eliz.  li.  B.  fo.  249  [1591-92]. 
Fi-aiieklin  cuira  White,  41   KHz.  li.  B.  fo.  720  [1598-99]. 
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CINQUE  PORTS    OVERRULED. 

Hrtr1)ie  contra  Snltoiistall,  in  5  Feb.  2  &  ?.  J:ic.  [1G0,5]. 

An  injunction  out  of  the  E.xchequer  disallowed,  and  tlie  party  wliicli  piocuied  it 
sent  for  it  by  a  pursuivant,  Ijccause  her  Majesty's  revenue  not  in  (piestion  here,  Ilartopp 
contra  JIartopp,  in  1594. 

EUords,  widow,  claimed  her  privilege  because  her  husband  was  privileged,  and 
if  it  were  for  her  hu.sband's  act,  it  was  holdcn  clear  tliat  slie  should  be  privileged,  but 
this  was  for  her  own  act,  and  yet  hac  vice  privileged. 

Lloyd  contra  TJoyd,  Pasche,  .'^5  p]|iz.  [159;?],  but  tliis  is  no  order  to  privilege 
others,  in  li.  A. 

Barklev  contra  ITussey,  the  defendant  [152]  not  allowed  his  privilege,  because  his 
wife  joined  lu'm,  21st  Nov.  32  Eliz.  [1589]. 

Oxford  privileged  against  t'iiancery. 

Hopper  ronVra,  Eastmond,  1587,  in"  33  Eliz.  h.  A.  fo.  21  [1590-91]. 

Onewry  contra.  (41asicr,  Trin.  1588. 

White  contra  Ilowger,  in  17  &  18  Eliz.  li.  .\.  [1575]. 

Overruled  between  Horwood  contra  Smitli,  in  Mich.  12  Jac.  li.  B.  fo.  308  [1014]. 

Court  of  Requests,  not  allowed  privilege  here,  Garnons  contra  Maddox,  39  Eliz. 
[1596-97]. 

COUNTY   PALATINE   OF  CHESTER. 

Any  dwelling  there,  must  appear  upon  tlie  process,  and  plead  their  privilege,  by 
the  Master  of  the  Rolls'  ojiinion,  in  Herenden's  case,  in  36  &  37  Eliz.  [1594]. 

PRIVILEGE   IN   CHANCERY. 

In  what  cases  tlie  Chancery  doth  privilege.  | 

The  defendant  coming  to  execute  a  commission  was  arrested,  and  had  a  corpus  cum 
causa,  and  set  him  at  liberty,  Jack.son  contra  Vaughan,  Trin.  23  Eliz.  [1581  |. 

Fowler  contra  Ayhurst,  removed  from  Rochester,  in  22  Eliz.  h.  B.  fo.  557  [1579-80]. 

The  plaintiff'  arrested  when  he  came  up  to  examine  witnesses,  and  discharged  by 
supersedeas  of  privilege,  Barnardiston  [153]  contra  Bawd,  'J'rin.  1591.  or  32  Eliz.  fo. 
738  [1589-90]. 

A  defendant  coming  up  upon  an  attachment  would  have  had  his  ])rivilege  against 
a  citation  in  the  Arches,  and  had  not,  because  a  citation  is  no  stay  of  his  person,  Cooke 
contra  Dix,  Pasche,  30  Ehz.  [1588].  '. 

Marshall  contra  Moore,  the  plaintiff  coming  up  to  follow  his  suit  half  a  year  after 
his  bill  exhibited,  was  arrested  in  London,  and  had  his  privilege,  1588.  i 

Hughes  contra  Middleton,  in  Hillary  term,  and  paid  costs  for  the  same,  4  &  5  Car. 

Diggs  being  committed  by  the  Court  of  Requests  for  not  answering  a  bill  there, 
for  the  same  matter  for  which  he  had  a  bill  here,  had  a  corpus  cum  causa,  in  30  Eliz. 
li.  A.  fo.  539  [1593-94]. 

Because  Master  Bridgeman  served,  a  clerk  in  Master  Shugborough's  office,  a  com- 
mandment from  to  stay  here,  he  was  committed  to  the  prison  of  the 
Fleet,  at  the  suit  of  Carleton,  Pasche,  37  Eliz.  A.  fo.  135  [1595]. 

Inter  Carleton  and  Bridgman,  with  the  opinion  of  the  Comt,  that  no  Court  can 
hinder  the  point  of  equity  of  this  Court. 

Binion  contra  Thimble,  in  Pasche,  1C32  or  1633,  concerning  the  privilege  of  the 
University  of  O.xon. 

[154]  Morgan  ro7)/ra.  Riehard.son  and  al'.,  the  plaintiff  having  a  writ  of  privilege, 
was  taken  in  execution,  ordered  to  go  abroad  by  hatieas  corpus,  and  the  party  that 
arrested  him  to  be  committed,  about  Hil.  17  or  18  Jac.  [1620-21]. 

Johnson  contra  Obbin,  the  plaintiff  delivered  out  of  execution,  12  &  13  Eliz. 
fo.  238,  li.  A.  [1570]. 

Mathew  contra  Com.  Arundell,  a  demurrer,  because  an  Exchequer-man,  overruled,  , 
6  Car.  h.  B.  [1630-31]. 

Welbore  contra  Collins,  concerning  King's  College,  in  Cambridge,  overi\iled,  7 
Car.  [1031-32]. 

Bancks  Attorney  Dom.  Regis  by  information,  where  an  inquisition  was  awarded 
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to  inquire  of  liooke's  estate  in  the  Cinque  Port  of  Sandwich,  a  writ  of  seizure  awarded, 
about  11  Car.  [1G35-36]. 

Pepwell  contra  Goldsmiths,  London,  an  attorney  at  law  joins  with  another  in  action, 
thereby  to  avoid  a  privileged  man  in  this  Court,  the  suit  staved,  and  the  privilege 
allowed,  in  2.S  Eliz.  fo.  247  [1585-86]. 

Mostin  contra  Thoma.s,  though  the  defendant  (a  clerk  in  the  Court  of  Requests) 
because  the  suit  had  priority  there,  demurred  in  respect  of  that,  and  of  privilege,  over- 
ruled, in  Hil.  U  Car.  [1(539]. 

[155]    ll'l.    r.UiTlTION. 

Long  contra  Miller,  Mich.  1594:.     An  unequal  partition  relieved  liere. 

Speke,  the  plaintiff,  had  one  part,  Walroud,  the  defendant,  another,  and  Morgan, 
a  ward,  another,  and  Walrond  overcharged  .Speke,  and  Morgan  had  his  part  set  out 
by  commission,  and  no  partition  could  be  had  against  Walrond.  without  making  the 
ward  party  to  the  writ,  which  he  could  not  do  during  the  ward's  minoritj',  therefore 
thought  meet  the  plaintiff  should  be  holpen  in  equity  during  the  minority,  Hil.  40  Eliz. 
[1598]. 

Norse  contra  Ludlow,  a  decree  that  two  partners  which  have  made  an  unequal 
division,  should  be  divided  into  equality,  in  32  Eliz.  li.  A.  fo.  404  [1589-90]. 

Broughton  contra  Broughton,  Hil.  28  &  29  Eliz.  B.  fo.  264  [1586],  whether  a 
partition  made  without  writing,  be  goodornot  %  quere. 

Babb  contra  Dudeney,  in  .\Iich.  14  Car.  [1638],  the  Court  would  not  grant  a  parti- 
tion, the  matter  being  but  nine  pounds  per  annum.  Norbury  contra  Yarbury,  other- 
wise, this  is  upon  a  joint-tenancy,  in  Mich,  or  Hil.  14  Car.  [1G38-39]. 

Windham  contra  Weare,  15  Car.  [1639-40]. 

[156]  !--■  Posse  comit.\tus. 
Sidenham  contra  Courtney,  Posse  comitatus,  awarded  to  be  taken,  41  Eliz.  li.  B. 
fo.  324  [1598-99]. 

Harrington  contra  Horton  and  Cox,  about  Mich.  16  Jac.  li.  A.  fo.  9  [1618]. 

123.  Process. 

All  process  that  go  in  affirmance  of  the  recognizance,  must  go  into  the  same  country 
where  the  first  scire  facias  goeth,  it  is  not  so  in  these  which  go  in  disaffirmance, 
Haselwood  and  White,  30  Eliz.  [1587-88]. 

No  clerks  of  this  Court  shall  make  out  process  of  subpoena  against  any  to  testify 
before  any  officer,  unless  it  be  before  a  Judge,  or  commissioners  warranted  and  authorized 
by  this  Court,  to  take  examinations  of  witnes.ses,  11  &  12  Eliz,  li,  A.  fo.  28  [1569]. 

124.  Perjury. 

In  the  jvulgment  roll,  37  H.  8  [1545-46],  between  Baskervile  and  Guilliams,  set 
on  the  pillory  for  procuring  perjury  in  the  Spiritual  Court, 

And  16  Eliz.  fo.  17  [1573-74],  between  Siderson  and  Eastcourt. 

BuUen  contra  Bullen,  44  &  45  Eliz,  li,  B.  fo,  170  [1602]. 

Freeborne  contra  Leasure.  in  Trin.  20  Jac.  li.  B.  fo.  [1622]. 

Perjury  to  be  examined  here,  Halse  [157]  contra  Browne,  notwithstanding  the 
cause  was  dismissed,  16  Eliz.  fo.  401  [1573-74]. 

Mound  contra  Culme,  forty  pounds  costs  given  for  perjury,  in  Mich.  14  Car. 
[1638]. 

125.  Proceedings. 

The  Court  proceeds,  because  the  defendant  would  not  answer  or  appear,  Michell 
contra  Harry,  in  May,  39  Eliz.  fo.  775  [1597], 

126.  Purchasers. 

Vavasor,  or  Waserer,  contra  Row,  in  33  &  34  Eliz.  [I59l],  the  said  plaintiff  Iwught 
land  of  one  who  had  no  power  to  .sell,  and  moved,  that  if  the  defendant  shouiil  be  com- 
pelled to  bring  in  the  leases,  which  might  incumber  the  plaintiff's  purchase,  then  the 
plaintiff  might  bring  in  the  ancient  evidences  which  might  discover  that  he  which 
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sold  to  tlie  plaintiff  had  no  power  to  sell ;  the  Court  answered,  that  no  aid  should 
be  given  to  overthrow  purchases  made  buna  fide. 

Smith  contra  Killigrew  and  Ognell,  in  34  &  35  Eliz.  li.  A.  fo.  88  [1592].  Ognell 
would  have  charged  land  purchased  by  the  plaintiff  of  Killigrew,  by  a  I'ornier  , 

because  a  collateral,  which  grew  after  the  plaintiff's  purchase,  was  not  performed  ;  it 
was  thought  no  reason  to  load  the  land  with  heavy  agreement,  after  Smith  jjurchased. 
Hall  contra  Oflen,  3  Jac.  [1605-Gj. 

[158]  The  Court  would  not  stay  a  purchaser  from  felling  of  wnnds,  thougii  the 
vendor  had  an  estate  for  life.  Tirringham  contra  Eyres,  37  Eliz.  [1594-95],  and  the 
Court  would  not  bar  him  remedy  at  law,  upon  any  evidence  he  could  ])roduce. 

Banister  cunlra  Brooke,  a  man  possessed  of  a  lease  for  fifty  years,  he  dying  intestate, 
the  wife  admini.sters,  and  makes  a  feofl'ment  to  her  own  use,  a  little  before  her  man  iagc 
with  a  second  husband,  the  feoH'ees  sell  the  land  for  valuable  consideration,  and  was 
enjoyed  many  years  accordingly;  after  the  wife's  death,  the  second  husband  wnukl 
avoid  this  purchase  by  reason  of  the  use,  the  Court  decreed  that  the  purchasers  should 
enjoy  it,  notwithstanding  a  verdict  at  law,  in  Mich.  17  Jac.  li.  A.  fo.  413  [1619]. 

Swan  contra  Rogers,  Mich.  9  Jac.  li.  A.  fo.  305  [IGllJ.  the  Court  relieveth  tlie  pur- 
chaser against  a  breach  of  condition. 

Burlace  contra  Burrell.  in  Pasch.  19  Jac.  li.  B.  fo.  1244  [1G21],  being  a  purchaser. 

Stonehouse  contra  Dell,  the  contrary  in  10  Jac.  li.  B.  fo.  274  [1G12-13]. 

Buller  contra  Smith,  in  Trin.  15  Car.  [1G39]. 

Comes  Pembroke  contra  Eyre,  in  17  Jac.  li.  B.  fo.  863  [1619-20],  a  purchaser 
relieved  against  an  ancient  statute. 

Stile  contra  Michell,  in  Pasch.  19  Jac.  h.  A.  [1621]. 

[159]  Dimmock  contra  Williams,  in  Mich.  16  Jac.  li.  A.  fo.  [1618]. 

Warcroft  contra  Dom.  Culpepper,  in  Mich.  15  Jac.  li.  B.  fo.  244  [1617],  relieved 
against  ancient  statutes. 

Garfield  contra  Humble,  in  16  Jac.  [1618-19]. 

White  contra  Phillips,  in  Trin.  21  Jac.  li.  B.  fo.  768  [1623]. 

Standen  contra  Bidlock,  the  plaintiS"  bought  several  manors  of  Thomas  Bullock, 
deceased,  who  (before  the  plaintifl"s  purchase)  had  conveyed  the  same  by  fine  and 
recovery  to  the  defendant  and  his  heirs  males,  which  being  done  without  consideration, 
was  adjudged  and  decreed  to  the  pluiutifl',  in  38  Eliz.  li.  A.  fo.  713  [1595-96].  antl  42 
EHz.  li.  B.  fo.  289  [1599-1600]. 

The  like  between  Cheek  contra  Beamont,  in  Hil.  18  Jac.  fo.  775,  and  1165  [1621], 
look  for  the  final  order  upon  the  Judge's  certificate,  lands  conveyed  when  sick,  in 
Trin.  following. 

Hurt  contra  Hurt,  Hil.  12  Jac.  h.  B.  fo.  727  [1615]. 

Helam  contra  Colt,  in  9  Car.  [1633-34]. 

Boll  contra  Hancock,  in  Oct.  11  Jac.  [1613],  a  purchaser  relieved  against  a 
statute. 

Lister  contra  Harrison,  a  purcha.ser  reheved  against  a  statute  in  9  Jac.  li.  B.  fo. 
619  [1611-12],  sought  to  be  extended  by  a  se-[160]-eond  agreement  after  the 
pmchase. 

Curson  contra  Blackall,  the  father  makes  a  voluntary  conveyance  in  tail  of  lands, 
reserving  an  estate  for  life,  after  sells  the  woods  upon  the  lands  to  a  stranger,  decreed 
that  the  vendees  of  the  woods  shall  liave  the  woods,  notwith.standing  the  conveyance 
of  the  lands,  2.5th  Jan.  9  Jac.  [1612]. 

Chandler  contra  Dawtree,  in  41  Eliz.  li.  B.  fo.  480  [1598-99],  the  opinion  of  the 
Court,  that  a  statute  for  performance  of  covenants,  ought  not  to  take  away  tlie  posses- 
sion of  a  purchaser. 

Dom.  Burgh  contra  Wolfe,  an  ancient  statute  being  against  a  purchaser,  though 
no  direct  proof  on  either  side,  decreed  to  be  cancelled,  in  11  Jac.  li.  B.  fo.  426  [1613-14]. 

Maynard  contra  Pauperes  de  East-Greensted,  a  purchaser  that  comes  in  %\athout  notice 
of  a  rent-charge,  shall  not  be  chargable  therewitli,  although  given  to  a  charitable  use, 
in  6  Car.  li.  B.  [1630-31]. 

Rutter  contra  Bartley,  purchasers  relieved  of  a  sleeping  mortgage,  in  Mich.  2  Car. 
[1626]. 

Comes  Bristol  contra  Hamond,  the  defendant  would  avoid  a  lease  against  a  purchaser 
upon  proof  that  the  lease  was  made  by  one  of  non  sane  memorice,  and  that  point  of 
parcel  is  determinable  at  law,  the  lease  decreed,  9  Car.  [1633-34]. 
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[161]  Simeon  contra  Greene,  to  help  a  defective  deed,  and  take  off  incumbrances, 
as  statutes  and  judgments  subject  to  those  lands,  being  against  a  purchaser,  in  Hil. 
10  Car.  [1635]. 

Simeon  contra  Clieiiton,  in  .Mich.  10  Car.  vel  Jac.  [1631  or  1612]  a  statute  set 
on  foot  nine  years  after  decree  to  obvert  it,  stayed. 

Mutts  contra  Com.  Kancie,  a  purchaser  of  a  lease,  out  of  wliich  a  rent  is  issuing, 
shall  not  be  liable,  but  the  executor  of  the  will,  31st  Jan.  9  Jac.  [1612],  this  rent 
was  \vitliout  a  clause  of  distress,  and  the  executrix  and  her  trustee  sold  away  the  lease. 

The  like  between  Nurton  and  Nurton,  9  Jac.  [1611-12]. 

Thornburgh  contra  Grobham,  about  17  Jac.  [1619-20],  a  purchaser  for  a  valuable 
consideration  restrained  from  bringing  an  audita  querela  upon  pretence  that  a  pur- 
chaser had  levied  monies  upon  other  securities. 

Walton  contra  Lewkner,  a  man  buys  land,  knowing  of  a  former  agreement,  11th 
May,  12  Car.  [1636]. 

Yea.\e\ej  contra  Yeaveley,  in  14  Car.  [1638-39],  purchasers  coming  in  pendente 
lite  bound. 

127.  Procedendo. 

Because  a  certiorari  was  made  with  a  long  return  (skipping  a  term)  a 
proa-['l,Q2]-dendo  was  awarded,  Ashley  contra  Godser,  36  H.  8,  fo.  30  [1544-45]. 

128.  PROsnSE. 

Where  the  law  cannot  give  a  lease,  or  a  tiling  promised  but  damage,  there  is  some 
cause  for  the  Court  to  compel  the  party  to  perform  the  thing  promised,  Browne  contra 
North,  Waller  contra  Salter,  in  Trin.  8  Jac.  h.  A.  [1610]. 

Feme  contra  Bullock,  Mich.  9  Jac.  li.  A.  fo.  274  [1611],  the  defendant  promised 
to  sell  the  plaintiff  land,  whereof  ten  shillings  was  given  him,  yet  the  defendant  would 
not  perform,  yet  he  should. 

Clarke  contra  Hackwell,  in  3  Jac.  li.  A.  fo.  596  [1605-6],  five  pounds  paid, 
decreed. 

Long  contra  Long,  in  40  Eliz.  li.  A.  fo.  360,  or  369  [1597-98],  the  defendant 
promised  and  agreed  to  assure  leases  in  marriage  with  the  plaintiff's  daughters, 
who  would  not  perform  it,  but  ordered. 

A  man  promiseth  to  assure  lands  in  consideration  of  marriage,  but  after  the  mar- 
riage refuseth,  vet  ordered,  Gerard's  case,  in  2  Jac.  li.  A.  fo.  202  [1604-5]. 

Fox  contra  Fox,  in  8  Jac.  h.  B.  fo.  248  [1610-11]. 

Wroughton  contra  Stafford,  to  leave  consideration  thirteen  thousand  pounds  at 
death,  Mich.  21  Jac.  [1623]. 

Hale  contra  Hicks,  in  Nov.  38  Eliz.  a  cople  [1596-97]. 

[163]  Otway  contra  Hibblethwaite,  upon  a  promise  made  by  the  defendant  to  pass 
his  lands  unto  him,  was  the  cause  of  liis  marriage,  but  when  the  said  defendant  came 
to  be  old,  conveyed  away  the  same  lands  from  the  plaintiff,  contrary  to  his  promise, 
the  plaintiff  was  relieved  for  part  of  the  said  lands,  13th  July,  11  Jac.  [1613]. 

Battersby  decreed  contra  Prowse,  to  pay  portions  decreed,  in  Hil.  5  Car.  [1630]. 

Egerton  cpntra  Eldred,  the  defendant  "promised  to  procure  a  lease  of  certain  lands 
for  the  plaintiff,  from  the  contractors,  but  passed  the  same  to  liimself,  yet  ordered 
and  decreed  that  the  same  shall  be  passed  to  the  plaintiff,  according  to  the  first  agree- 
ment, in  Feb.  8  Jac.  June,  11  Jac.  [1611,  1613]. 

Plaile  contra  Plaile,  the  defendant  promised  to  his  father  to  assure  certain  copy- 
hold lands  to  the  plaintiff,  but  the  father  djing  before  any  surrender  denied  to  assure 
the  same,  yet  decreed  he  should,  21st  May,  9  Jac.  [1611]. 

Perry  con/ra  Peckham,  in  Pasch.  3  Car.  [1627]. 

Longman  contra  Hopgood,  concerning  a  promise  in  marriage,  Hil.  3  Cur.  li.  A. 
fo.  633  [1628],  and  a  sequestration  of  lands  for  non-payment  of  money. 

Erbv  contra  Evans,  concerning  a  promise  or  bare  agreement,  in  Micli.  or  Hil.  5 
Car.  [1629-30]. 

[164]  Baneks  contra  Sheriff,  promise  left  to  the  law,  Mich,  or  Hil.  5  Car.  [1629-30]. 

Clark  contra  Briers,  in  Jime,  9  Jac.  [1611]  one  relieved  for  a  lease  for  hves  upon 
a  promise. 

Noble  contra  Washborne,  to  answer  a  promise,  5  Car.  li.  A.  fo.  461  [1C29-30]. 
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Russcl!  conira  Read,  a  pidiiiisc  of  five  luiiidrfil  iioimds  tn  niidic  liiiiisrlf  a  liaidiipt 
would  not  pay  it,  yet  decreed,  about  5  or  (i  (_'ar.  [Ul'J'.)-.')]]. 

Church  conira  Doin.  Mordant,  a  promise  to  make  a  lease  in  iiiarriagc.  decreed 
against  a  purchaser,  in  Trin.  2  Car.  [1G2G]. 

Stadd  contra  ('ason,  a  single  witness  could  not  decree  a  promise,  luit  referied  to 
law,  and  tlien  equity  reserved,  10  Car.  [l(>."M-.'i:j]. 

12!).   PltooF. 

Manser  contra  Fotlierby,  supplemental  proof  allowed  of,  about  7  Car.  |  l(').'il-.'!2l. 
Wagstaflte  contra  Foliambe,  the  like  in  May,  5  Car.  [I(i2'.l]. 

];!().  Qii.Mii-;  iMi'i:iirr. 

Comes  Pembroke  conira  Bostock,  a  bill  to  discovei'  a  patron,  whereby  to  enable 
one  to  bring  cjuare  imjtedil,  ordered,  in  2  Car.  |1()2()-27|. 

Peirs  conira  Trelawnoy,  the  question  being  title  of  advowson,  and  tiie  ineundieiit 
who  had  one  verdict  (simony  or  not  simony  being  the  point)  decreed  the  ])cis.ses- 
[165]  >'i<'n  upon  one  verdict,  and  stayed  qtiare  impedit,  in  Hil.  15  Car.  [1G-I(ij. 

l.'il.    C^lum  JUKl.S  t'L.\M.\T. 

A  fine  ingrossed  lie.fore  tjuid  juris,  the  tenants  ordered  to  attoiii,  liinsh  contra 
Blaid,  Blackwcll,  and  Evre,  30  Eliz.  li.  B.  fo.  10  [15!);i-<J4],  Et  Roll  contra  Shiite,  in, 
12  Jac.  li.  B.  fo.  1375  [1()14-15J,  and  13  li.  A.  fo.  612  [1615-lG]. 

Mancase  contra  Clayton,  li.  ,  8  Jac.  fo.  715  [1010-11],  arrearages  of  rent  to 
be  paid. 

132.    RlX'OMrENL'E.  I 

Tooker  conira  Mayor  Exon',  in  Mich.  Ki  Jac.  [1018],  it  is  hir  a  recompence  for  !^; 
building  and  a  promise. 

Fellow  conira  Oibbons,  the  defendant  got  a  lease  away  by  craft,  and  cut  down 
certain  woods  to  a  great  value,  the  land  could  not  be  recovered,  but  recompence  for 
the  spoil  committed  thereupon,  in  April,  II  Jac.  [1()13J. 

Recompence  for  building  upon  a  voidable  lease,  antea  inter  Comes  Oxon'  and 
Neeth. 

Browne  contra  Bridges  and  Ley,  a  decree  foi'  recompence  of  waste  done,  in  32  Eliz. 
li.  A.  fo.ii30  [1589-90]. 

133.    RlMiXTlONI'. 

A  re-extent  awartletl  antea,  inter  Chivers  and  Bamplon. 

[166]  13-1.  Rec'ogniz.\nce. 

A  recognizance  without  condition,  not  in  twenty  years  inrolled,  yet  ujion  affidavit 
(that  he  who  acknowledged  it  was  living)  the  Court  ordered  that  it  should  be  inrolled, 
about  40  Eliz.  fo.  195  [1597-98],  i^iter  Rol  and  Roll,  Et  Long  and  Owen,  codem  tcrniino, 
fo.  205,  li.  A.  11  &  12  Eliz.  [1509]. 

iforshall  contra  Folden,  G,  5,  vel  8  Jac.  [1007-9  or  lOIO-ll].  a  recompence  being 
ancient,  and  no  money  proved  to  be  paid,  was  cancelled. 

Bradshaw  contra  Kinnersley,  being  without  defeasance,  Feb.  10  Jac.  [1013]. 

Linch  conira  Digbie,  concerning  a  recognizance,  in  July,  7  Car.  [1031]. 

Mico  contra  Drake,  a  recognizance  to  be  inrolled,  which  neglected,  by  the  negli- 
gence of  the  plaintiff,  in  11  Car.  [1G35-3G]. 

135.  Recusant. 
Lenian  contra  Roe,  the  power  of  the  statute  of  3  Jac.  concerning  a  gift  of  presenta- 
tion, when  a  recusant  presents,  in  7  Car.  [1031-32],  and  likewise  a  sequestration  until 
determined. 

.130.  Release. 

Denton  conira  Bolt,  11  &  12  Eliz.  li.  A.  fo.  300  [1509],  the  plaintiff  became  bound 
in  an  obligation  to  tlie  defendant,  to  deliver  to  a  third  person  a  general  release  from 
Alice  Denton  his  mother,  the  bond  was  [167]  uot  performed,  yet  reheved  here. 
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Palmer  contra  Reynpll,  one  thousand  pounds  bond  entered  into  to  feoffees,  after 
(during  coverture)  releasetli  this  bond,  yet  the  gift  stands  good,  Trin.  14  Car.  [1038]. 

florner  contra  Barrel!,  notwithstanding  the  defendant  pleaded  the  Statute  of 
Limitation,  overruled,  6  Car.  li.  B.  [1630-31],  and  a  release  of  one  administrator  not 
to  prejudice  the  other. 

Wilson  contra  Grove,  a  release  of  an  estate  being  not  known,  relieved  against  an 
■■xecutor,  7  Car.  [1031-32]. 

Priestley  contra  Johnson,  the  opinion  of  the  Court,  how  far  a  release  touching 
rliildren's  portions  shall  bind,  in  14  Car.  [1(338-39]. 

137.  Relief. 

Sir  Henry  Lea  granted  a  rent  to  Crocker  and  his  assigns  during  Peniston's  life, 
Crocker  died,  making  no  assignment  and  no  occupant  without  a  rent,  Crocker's  son 
(to  stay  tlie  penalty  of  his  father's  bond  made  for  payment  of  the  rent)  was  enforced 
to  pay  it,  and  sought  relief  in  equity  against  Sir  Henry  Lea.     Crocker  and  Penniston 
Hil.  1590. 

Judgment  and  execution  had  at  law,  the  plaintiff  preferred  his  bill  to  be  relieved, 
but  dismissed  and  liad  no  relief. 

Farrington  contra  Wolwich,  12  Eliz.  fo.  118  [1509-70]. 

[168]  Bolt  contra  Reignolds,  the  like,  12  Eliz.  fo.  129  [1509-70]. 

Brewer  contra  Temblet,  the  plaintiff  was  relieved  of  a  promise,  both  for  a  lease  and 
a  personal  estate,  13  &  14  Eliz.  li.  B.  fo.  70  [1571]. 

drove  contra  Preston,  the  plaintiff  relieved  of  a  promise  and  agreement,  4  Jac 
li.  B.  fo.  54  [1000-7]. 

Standen  contra  Hickman,  in  39  Eliz.  li.  B.  fo.  80  [1590-97]. 

Points  contra  Hensley,  38  Eliz.  li.  A.  fo.  279  [1595-90]. 

Tregonwell  contra  Reeves,  relief  of  general  words  in  a  patent  against  express  in 
another,  41  Eliz.  li.  B.  fo.  244  [1598-99]. 

Huet  contra  Hur-ston,  no  relief  after  judgment,  in  Trin.  17  Jac.  fo.  909  [1019]. 

Dom.  Crompton  contra  Bishop,  the  plaintiff  is  relieved  against  his  own  act,  in 
Mich.  8  Jac.  vel.  Car.  [1010  or  1032]. 

Waller  contra  Waller,  1 0  Jac.  [1018-19]. 

Woodward  contra  Alport,  in  Hil.  12  Jac.  fo.  705,  li.  A.  [1015],  the  plaintiff  seeketh 
to  be  relieved  for  brokage  and  wares  that  were  sold  by  cozenage. 

Freeman  contra  Hugget,  Hil.  10  Jac.  [1019]. 

Lyde  alias  Joyner  contra  Lyde,  the  father  by  fine  passed  disinherited  his  heir, 
the  Court  ordered  that  the  land  should  be  reassured,  yet  that  the  plaintiff  should  not 
sell  the  land  to  anv,  in  case  he  died  without  [169]  issue,  Mich.  14  Jac.  fo.  335,  and 
Trin.  following,  li.  B.  fo.  1388  [1010-17]. 

The  like  betwixt  Hoskets  contra  Hillier,  Pasch.  17  Jac.  li.  A.  fo.  1025  [1619]. 

Salisbury  contra  Griffith  and  Owen,  10  Jac.  li.  A.  fo.  491,  and  658  [1612-13]. 

Long  contra  Long.  18  Jac.  li.  B.  fo.  1730  [1020-21]. 

Humphrey  contra  Humphrey,  Pasch.  21  Jac.  the  contrary  [1023]. 

Harbert  contra  Lownes,  Hil.  3  Car.  [1  028]. 

Warren  contra  Towler,  the  Court  is  of  opinion  tliat  the  plaintiff  having  suspended 
his  rent,  no  reason  but  that  the  defendant  shouki  detain  it,  by  reason  of  the  plaintiff's 
act,  31  Eliz.  fo.  312  [1588-89]. 

Haley  contra  ,  in  2  Car.  [1620-27],  the  contrary. 

Gayner  contra  Lucas,  the  defendant  had  execution  and  judgment  upon  two  recog- 
nizances and  a  statute,  amounting  to  three  hundred  pounds,  but  in  respect  it  was 
a  sleeping  statute,  the  Court  ordered  the  obligor  to  be  discharged  out  of  execution, 
and  the  plaintiff's  possession  of  tlic  lands  to  be  dclivorod,  in  5  Jac.  li.  A.  fo.  319 
[1007-S]. 

Charnock  contra  Charnock,  the  defendant  acknowledged  a  recognizance,  which 
was  taken  away  privately,  the  plaintiff  had  relief,  either  that  tlie  s;iid  plaintiff  shall 
have  his  money,  or  else  the  recognizance  [170]  t"  be  inrollcd,  22  Eliz.  li.  A.  [1579-80]. 

Tuck  contra  Pattison,  the  plaintilf  relieved  upon  a  promise  against  a  deed  of  pur- 
chase, there  being  some  practice  in  the  purchaser,  in  A])i-il.  1 1  Jac.  [1013]. 

Toplace  contra  Dickenson,  relief  against  an  occupant,  5  Car.  li.  B.  357 
[1629-30]. 
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Maneriglit  contra  Roberts,  a  m:m  relieved  against  his  own  deed,  the  same  being 
gotten  by  threats  and  practice,  thougli  tlie  same  be  vested  in  an  infant,  and  the  pur- 
chaser to  become  bound  in  recognizance  to  assure  it,  wlien,  &:c.,  in  10  Jac.  [IG 12-13]. 
ijj  Jacques  contra  Huntley,  if  one  neglect  to  inrol  his  bargain  and  sale,  being  his  only 
assurance,  and  tlie  bargainee  bring  an  ejeclione  firme  against  him,  and  hatli  judgment, 
the  bargainee  resorts  to  Chancer}-,  (if  not  for  land)  yet  for  money  paid  for  it,  13th 
July,  1509. 

Deane  contra  Deane,  relieved  against  a  release,  about  anno  3  Car.  [1(527-28]. 

Smith  contra  Smith,  12  Car.  [1(536-37],  a  woman  relieved  for  dower  or  jointure, 
not\nthstanding  a  deed  of  intail. 

Cuddington  contra  Hutton,  a  simple  man  drawn  to  make  leases,  and  to  enter  into 
bonds,  relieved,  in  8  Jac.  fo.  905  [1(510-11]. 

Sumner  contra  Tilling,  tlie  plaintiff  relieved  against  his  own  release,  being  an 
[171]  ignorant  person,  12  Jac.  H.  A.  fo.  49  [161 4-1 5). 

138.  Rent. 

Page  contra  Clarke,  a  cluef  of  ten  shillings  retained. 

Barew  contra  Bancken,  Mich,  or  Hil.  39  Hiz.  li.  A.  fo.  473  [1597]. 

Drury  contra  ,  4  Jac.  li.  B.  fo.  632  [1606-7],  twelve  pence  in  Court,  being 

former  precedents  shewed. 

Cornwallis  contra  Brugton,  in  38  Eliz.  about  fo.  199,  li.  A.  [1595-96],  44  Eliz.  li. 
B.  fo.  355  [1601-2] 

Taylor  contra  Marborne,  three  shillings  and  sixpence,  6  Jac.  li.  B.  fo.  117  [1608-9]. 

Wincombe  contra  Presiden'  Magdalen'  Coll'  Trin.  12  Jac.  li.  B.  fo.  1029  [1614]. 

Ferrers  contra  Newbv  and  al",  the  Court  allows  seisin  to  a  rent-seek,  in  43  Eliz.  li. 
B.  fo.  736  [1600-1]. 

Brovost  contra  Buckett,  in  Feb.  11  Jac.  li.  B.  fo.  538  [1614],  of  twenty  shillings 
per  ann.  deci'eed. 

Man  contra  Marker,  omits  rent,  1  Car.  [1625-26]. 

Ingleby  contra  Wade,  contribution  of  a  rent,  3  Car.  li.  A.  fo.  108  [1627-28]. 

Lloyd  contra  (!wynn,  to  proportion  a  rent,  in  Hil.  5  Car.  [1630]. 

Sutton  contra  \\'right,  concerning  an  annuity  or  rent-charge  to  be  paid  by  the 
executor,  lands  being  not  charged,  the  executor  ordered  to  pay  it,  Pasch.  6  Car.  fo. 
507  [1630]. 

Parsons  contra  Parsons,  rents  of  lands  [172]  adjudged  mean  profits,  in  8  Car. 
[1632-33]. 

Lenner  contra  Lennington,  in  the  county  of  Warwick,  a  rent  demised  to  a  charitable 
use,  carrieth  the  land,  in  8  Car.  [1632-33]. 

Neale  contra  Lister,  though  there  can  be  no  proof  of  an  endowment,  but  because 
of  long  possession,  and  being  presentative,  decreed  to  be  enjoined,  9  Car.  [1633-34],  a 
case  between  Grimes  and  Smith,  in  the  Exchequer  Chamber,  about  39  Eliz.  [1596-97]. 

Judge's  opinion,  a  rent  paid  for  a  long  time  (although  no  assurance  can  be  produced), 
yet  decreed  to  be  paid. 

Chnrcliill  contra  Brewer,  in  Ilil.  10  Car.  [1635],  a  rent-charge  decreed,  though 
no  evidence. 

Csesar  contra  (later,  concerning  rents  which  have  been  paid,  by  reason  of  a  long 
constant  payment,  decreed,  12  Car.  [1636-37]. 

Halliley  contra  Skarret,  relieved  against  an  extinguishment  of  rent,  in  Mich.  2  Car. 
[1626],  and  Sheedon  contra  Gibbs,  Mich.  2  Car.  [1626]. 

139.  Reprise. 

Dom.  Strode  contra  Corbett,  2d  June  1632,  lords  rents,  reparations,  and  tithes 
duties,  are  payable  to  the  King's  Majesty,  churchwarden,  and  all  other  common  and 
annual  charges  and  duties  declared  to  be  ultra  Reprises. 

140.  Rescous. 

The  attachment  must  be  special,  reci-[173]-ting  the  return  of  the  rescous  the  same 
term,  Alchurch  contra  Bold,  37  Eliz.  [1594-95]. 
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HI.  Restitution. 

After  judgment  and  execiuion    the  defendant  ordered  to  restore  twerty-and-five 
pounds,  Some  contra.  Portell,  30  Eliz.  [1587-88].  ^ 

Moore  cantra  Taylor,  the  hke  the  year  before. 
Walter  contra  Francis,  4  Jac.  li.  B.  fo.  6.33  [1606-7]. 

142.  Resolution. 

f     f^o  n*-i"j*Tn  ^"P^^"^  ^n*!  Anderson  super  slatut.  39  pauperum.,  41  Eliz.  li.  A. 

to.    luJ  [lOyo— 991. 

Opinio  de  Judges  sur  Audita  querela  and  opinio  de  le  Court  sur  ceo  in  ?,\  .31  -md 
33  Eliz.  [1.58S-01].  '  •    -•  < 

143.  Revocation. 

Eyre  contra  Wortley,  concerning  a  point  of  revocation,  when  one  is  sick  and  holding 
up  his  hands,  and  certificate  thereupon,  and  a  demurrer  overruled  for  matter  of  legac^ 

144.  Review. 

Cock  contra  Hobb,  a  review  of  a  decree  allowed  upon  putting  in  security  Hil  IS'' 
Et  Hall  and  Hobb,  Hil.  1632.  .  -       — 

14.5.  Re\ivors. 

Master  Cecill  and  the  Lady  Rosse,  his  \vife,  joined  in  a  bill  against  the  Earl  of  Rutland, 
for  two  hundred  pounds,  arrearages  by  year  to  her  due,  she  died  before  [I74]  hearing,' 
he  after  her  death  exhibited  a  bill  of  revivor,  and  served  process  to  hear  judgment! 
yet  upon  an  objection  that  the  defendant  should  first  have  been  called  to  a'nswer, 
the  hearing  was  put  off,  1.591. 

No  appearance  or  oath  needs  to  a  bill  of  revivor,  25th  Nov.  35  Eliz.  [1592], 
Wolverston  contra  Darleston. 

An  assignee  cannot  revive  a  suit,  Haselwood  contra  Reynolds,  in  23  &  24  Eliz 
[1.581]. 

An  executor  (his  testator  dying  after  publication)  could  not  be  permitted  to  exhibit 
a  new  bill  to  make  further  proofs,  but  was  held  to  a  bill  of  revivor,  Ferney  ccmtra  Lawne 
30  Eliz.  [1587-88]. 

Windham  being  widow,  had  a  judicial  order  for  the  substance  of  the  matter,  and 
a  commission  to  make  proofs,  and  after  she  married  the  defendant,  supposed  it  needed 
a  revivor,  and  ruled  not,  37  Eliz.  [1594-95]. 

146.  Salary. 

Dale  contra  Hampden,  concerning  salary  for  ser\'ing  of  a  cure,  in  Pasch.  3  Car. 
[1627]. 

147.  Sore  facias. 

Broughton  contra  Vicecom'  Bindon,  it  was  ordered  that  the  plaintiff  might  take 
out  scire  fac.  against  the  defendant  for  not  paying  of  money  according  to' an  order, 
in  12  &  13  Eliz.  h.  A.  fo.  162  [1570]. 

[175]  148.  Scriveners'  Case. 

Huet  contra  De  la  Fovmtaine,  20  Jac,  one  Glover  having  the  setting  forth  of  the 
defendant's  money  to  whom  the  plaintiff  paid  the  money  again  at  a  day,  btcause  the 
money  was  not  paid  to  the  defendant,  and  the  scrivener  breaking,  the  defendant  puts 
the  bond  in  suit,  ordered  to  cancel  the  bond,  in  Hil.  20  Jac.  li.  B.  fo.  464  [1623]. 

Wliite  ccmtra  Hall,  the  Scrivener's  case,  in  14  Car.  [1638-39]. 

Oxenbridge  contra  \Miittacre  and  Dixon,  in  14  Car.  [1638-39]. 

Comes  Ancoram  contra  Douglas,  in  Jlich.  15  Car.  [1639]. 

Middleton  contra  Johnson,  in  14  Car.  [1638-39]. 

149.  Sequestration. 
Knightly  contra  Graunt,  2.5th  Jan.  31  EUz.  fo.  329  [1589],  the  tenants  compelled 
to  bring  in  their  rents  in  the  manor  of  A. 
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Nelson  contra  Cooper  and  Harecourt,  sequestrator,  in  May,  3  Ciiv.  li.  II  fo.  lOO:), 
and  f)8(;  [1(!27]. 

Kdvkm-conlra  Shepheard,  in  Hil.  4  Car.  li.  P..  fo.   lu'ii,  and  CiCid  \U;-2'.)]. 

Eyre  cmira  Wortley,  about  ;?  Car.  [1  (■.•27--2<S|. 

Lakes  contra  Meares,  after  the  defendant  was  c-oinniitted  for  not  performanee  of 
a  decree,  yet  the  Court  ordei'cd  that  a  sequestration  should  be  granted  to  levy 
[176]  monies  of  his  in  other  men's  hands,  18th  Nov.  11  Jae.  li.  A.  fo.  329  [1G13],  and 
he  eoniniitted,  because  his  wife  would  not  bring  in  bonds  after,  but  the  chief  order  is  in 
May,  10  Jac.  li.  A.  fo.  353  [1G12]. 

Lupton  contra  Harmon,  concerning  a  sequestration,  in  Pasche,  Trin.  and  Midi. 
IG  Jac.  [1G18]. 

Maddox  contra  Prast,  in  Pasch.  5  Car.  [1629],  Anchor  and  Frith,  IG  Jac.  eorlem 
[1G18-19]. 

Roane  contra  Stepney,  in  Mich.  17  Jac.  li.  B.  fo.  171  [1G19],  or  Pa.scbe  or  Trin. 
Anno  IS  [1G20].     Sequestration. 

Copelaiid  contra  Mudd,  a  sequestration  granted  of  certain  lands,  for  debts  only, 
in  13  Jac.  li.  B.  fo.  502  [1G15-1G],  or  theieabouts.     Et  Mich.  14  Jac.  li.  B.  fo.  309  [KUG]. 

(loslet  contra  ,  upon  an  extent,  in  10  Jac.  li.  A.  fo.  54  [1G12-13]. 

Mullins  contra  Bawden,  13  Jac.  li.  A.  [Kil  5-1  (i|,  sequestration  for  money,  both 
or  copyhold  and  freehold,  fo.  105. 

Prentice  contra  Roupe,  in  Trin.  17  Jae.  li.  A.  fo.  1302  [1G19],  sequestration  for 
money  decreed  ;  and  another  between  Frith  and  Trion,  or  Ancher  and  Frith,  in  Jan. 
IG  Jac.  li.  A.  fo.  428,  and  397  [1G19]. 

Whrareby  contra  St.  John,  the  (^ourt  was  inclined  to  grant  a  sequestration  for 
money,  from  Hil.  37  Eliz.  to  Trin.  38  Eliz.  li.  B.  [1595-9G]. 

Cottle  contra  Brooke,  in  Pasche,  18  Jac.  li.  B.  fo.  1111  [1620]. 

[177]  Middleton  contra  Fawcet,  money  grew  due  for  tithes,  in  Mich.  1  Car.  [1G25]. 

Eardley  contra  Eltonhead,  a  sequestration  for  a  marriage  portion  in  8  Car.  [1632-33], 
the  decree  was  15  or  17  Jac.  [1617-20]. 

150.  Solicitor. 

Wilson  contra  (!rove,  in  Trin.  6  Car.  li.  B.  fo.  626  [1G30],  a  solicitor  or  promoter 
not  to  be  examined  as  a  witness. 

Waserer  contra  Key,  36  Eliz.  [1593-94],  the  solicitor  of  the  defendant  ordered  to 
serve  a  process  upon  his  client,  because  the  plaintiil  could  not  find  him. 

151.  St.vnnaries. 
Davie  contra  Michell,  the  stannaries  overruled  here  in  25  Eliz.  li.  B.  fo.  (JS  [1582-83]. 

152.  Statute. 

Overman  contra  Wright,  Hil.  17  Jac.  H.  B.  fo.  807  [1620],  a  statute  extended  upon 
a  bankrupt's  lands  before  tlie  liberate  filed,  ordered  to  bring  or  stay  the  statute,  and 
likewise  ordered  to  take  the  like  composition  as  other  creditors. 

Mathew  contra  West  and  others,  in  37  Eliz.  li.  A.  fo.  G55  [1594-95],  one  Knight 
acknowledged  a  statute  to  the  defendant  and  another,  not  to  alien  or  waste  his  land, 
and  afterwards  leased  it  to  the  plaintiff,  the  statute  being  acknowledged  in  considera- 
tion of  marriage,  and  now  by  reason  of  the  lease  [178]  so  made,  the  defendant  being  the 
survivor  conuzee,  extends  the  statute,  yet  ordei'ed  in  respect  the  lease  is  no  waste,  the 
conuzee  not  to  receive  any  benefit  by  the  said  statute. 

Boswell  contra  Weddall,  the  defendant  ordei'ed  to  answer,  notwithstanding  a 
demurrer  put  in  upon  the  statute  of  21  Jac.  [1623-24],  the  debt  being  dertianded,  being 
without  specialty. 

Glethero  contra  Beckingham,  the  plaintiffs  relieved  against  a  statute,  and  ordered 
to  have  the  possession  thereof,  because  the  extender  liad  received  his  debt  according 
to  the  yearly  value,  Pasche,  21  Jac.  li.  B.  fo.  951  [1623]. 

Griffin  contra  Vellers  and  Leeson,  lands  were  extended  upon  a  statute  for  payment 
of  money,  the  plaintiff  had  those  lands  by  order  at  the  same  rate  the  lands  were  extended 
for  payment  of  the  defendant,  in  41  Eliz.  li.  A.  fo.  229  [1598-99]. 

Langham  contra  Whetcombe,  6  Car.  li.  B.  [1G30-31],  a  demurrer  upon  the  Statute 
of  Limitation  maintained. 
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Lanymare  contra  Thorpe,  in  Mich.  15  Car.  [1639].  Statute  of  Limitation  pleaded 
and  allowed,  but  upon  no  trust. 

Brinker  contra  Kington,  the  Lady  Lewes'  case,  6  Car.  [1630-31]. 

Woolhouse  contra  Barnes  and  Bullock,  pleads  the  statute  after  a  judgment  at  law, 
[179]  not  allowed,  and  it  was  for  assets,  6  Car.  [1630-31]. 

Ancient  statutes  against  a  purchaser  cancelled,  Smiih  contra  Eosewell,  Mich.  2  Car 
[1626]. 

Mountjoy  contra  Wakeman,  the  Statute  of  Limitation  overruled,  in  8  Car.  [1632-33]. 

Reston  contra  Reston,  9  Car.  the  like  [1633-34]. 

Harris  contra  Bayning,  8  Jac.  li.  A.  fo.  910  [1610-11],  a  statute  extended  at  a  low 
value,  of  purpose  to  keep  off  other  e.xtents,  the  Court  orders,  that  the  filing  of  the 
extent  be  stayed. 

Barnes  contra  Trosse,  if  he  can  prove  continual  claim  of  reckonings  although  the 
pleading  of  the  Statute  of  Limitations,  overruled,  in  14  Car.  [1638-39]. 

Sutton's  Hospital  contra  Com'  Suff.,  £1000  in  demand,  the  defendant  pleads  two 
releases,  and  no  point  of  limitation,  and  no  demand  in  due  time,  and  now  fallen  upon 
an  heir,  and  concerning  a  special  trust,  how  far  some  shall  be  bound  ?  in  Trin.  6  Car. 
[1630],  referred  to  judges. 

Harrison  contra  Bludder,  a  great  case  concerning  the  Statute  of  Limitation  of 
actions,  in  Mich.  15  Car.  [1639]. 

153.  Steward. 

Walron  contra  Corham,  15th  June,  11  Jac.  [1613],  a  steward  of  a  Court,  cannot 
make  a  letter  of  attorney  to  a  man  to  take  a  surrender. 

154.  Suit. 

Clarke  contra  Hunlock,  a  suit  to  compel  [180]  the  defendant  to  join  in  equal  pay- 
ment of  money  given  by  decree,  in  Trin.  2  Car.  [1626]. 

Homadge  contra  Farley,  38  Eliz.  li.  A.  fo.  413  [1595-96],  suits  prosecuted  upon 
false  imprisonment  stayed  by  injunction. 

155.  SUPERINDUCTION. 

Newton  contra  Price,  concerning  superinduction,  Pasche,  17  Jac.  li.  A.  fo.  961 

Pistle  contra  Hardie,  the  like  in  Mich.  15  Jac.  li.  B.  fo.  358  [1617],  and  Pasche, 
17  Jac.  h.  B.  fo.  817  [1619]. 

Middleton  contra  Lort,  in  Mich.  15  Jac.  [1617]. 

Wilson  contra  Thornton,  in  Mich.  20  Jac.  li.  B.  fo.  081  [1622]. 

Stephens  contra  Potter,  in  2  vel  3  Car.  [1626-28]. 

Maddox  contra  Prust,  Pasche,  5  Car.  [1629].  .    ,      .  ,   , 

Weston  contra  Sumner,  demurrer  because  it  concerns  a  supermduction  overruled. 

in  7  Car.  [1631-32]. 

Maddox  contra  Prust,  7  Car.  [1631-32],  concerning  a  sequestration  upon  a  super- 

induction. 

156.  Surrender. 
Hughs  contra  Carpenter,  Mich.  9  Jac.  [1611]  the  plaintiff's  brother  being  within 
age,  surrendered  a  copyhold  to  the  use  of  the  defendant,  held  not  good. 

157.  Sureties. 

A  surety  relieved  here  where  a  bond  is  contained  in  use  without^his  privity  he 
thiiling  £  si  to  be  paid.  As  Saunders  [181]  contra  Smith  and  Churchill,  about 
10  Car.  h.  A.  fo.  664  [1634-35]. 

Bullock  contra  Pope,  Mich.  11  Car.  [1635  • 

Fotherby  contra  Hutchins,  in  2  Car.  [10Lb-../J. 

Wilson  Ltra  Dunstar,  in  Mich   15  Jac  h  B;  ^ «•  fl'^ ;,"d  '''  ^^'^'^■ 

banirSjnhrS/orstlThVt^^^^^   because  they  were  remediless  as  against  the 
0.  I.— 6 
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bankrupt,  yet  ordered  not  to  take  any  advantage,  in  Midi.  10  Jac.  li.  A.  fo.  65,  or  165 
[1612]. 

Bourne  conlra  Ironmonger,  in  Mich.  17  Jac.  [1619]. 

Little  alias  Brooke  contra  Good  and  al'  in  Trin.  16  Jac.  [1618],  to  the  contrary  of 
the  nfore.said  note,  li.  B.  fo.  1584. 

Saunders  contra  Churchill  and  Smith,  10  &  11  Jac.  li.  A.  fo.  664,  and  728  [1613], 
the  i)laintiff  being  bound  with  the  said  Churchill'.s  father  for  payment  of  money  at  a 
day  which  the  plaintiff'  supposed  the  money  had  been  paid  accordingly,  the  money  was 
not  paid,  the  said  Churchill  tlie  father  dies  three  years  after,  upon  whose  death  the 
obligee  puts  the  bond  in  suit  against  the  plaintiff,  but  in  respect  the  bond  was  con- 
tiiuied  without  the  plaintiff's  privity,  and  Churchill's  son  having  a  good  estate  from 
his  father,  was  [182]  ordered,  and  the  feoffees  to  whom  the  son  had  conveyed  those  lands 
in  trust,  was  ordered  to  sell  those  lands  for  payment  of  the  said  Churchill's  debts. 
[See  King  r.  Baldwin,  1817,  2  John's  Ch.  (U.  S.  A.),  559.] 

Higham  conlra  Longcastlc,  assigning  a  bond  for  a  surety,  the  surety  relieved,  in 
4  Car.  [1628-29]. 

Moile  contra  Dom.  Roberts,  the  heir  of  a  surety  where  the  bonds  are  continued 
without  the  privity  of  the  surety,  relieved,  in  Mich,  or  Hil.  5  Car.  [1629-30]. 

[S.  C.  Nels.  9.     See  King  v.  Baldwin,  1817,  2  John's  Ch.  (U.  S.  A.),  559.] 

Hare  contra  Michell,  a  surety  relieved  where  the  bond  is  continued  twelve  years, 
without  the  plaintiff's  privity,  in  12  Jac.  fo.  81  [1614-15]. 

158.  Survivor. 

Saunders  conlra  Thompson,  7  Car.  [1631-32],  a  personal  estate  equally  divided 
betwixt  two,  whether  the  survivor  shall  have  all  or  not. 

159.  Suspension. 

Caesar  contra  Feild,  concerning  Feild's  relief  against  the  suspension,  Trin.  4  Car. 
[1628]. 

160.  Tenant. 

Windham  contra  Saunders,  tenant  for  years  not  to  attorn  to  him  in  remainder, 
without  producing  precedents  to  that  purpose,  11  &  12  Eliz.  li.  A.  fo.  28  [1569]. 

Wilson  contra  Smith,  in  8  Car.  H.  B.  fo.  123  [1632-33],  the  plaintiff's  father  seised  of 
lands  in  tail,  sold  the  said  lands  for  small  or  no  consideration,  and  suffered  a  common 
recovery  of  [183]  those  lands,  whereby  the  sale  was  good  in  law,  yet  holpen  in  equity, 
for  the  plaintiff  being  daughter  and  lieir,  the  nacity  of  those  lands  were  sold,  yet  the 
vendee  ordered  to  pay  a  better  consideration. 

Tenants  of  the  manor,  not  parties  to  a  decree,  ought  not  to  be  bound,  Seamor  contra 
Beare,  in  9  Jac.  h.  B.  [1611-12]. 

Shute  contra  Mallorie,  tenant  for  years  ordered  to  attorn,  5  Jac.  li.  B.  fo.  205 
[1607-8]. 

Bowen  contra  Wrilow,  40  EHz.  li.  A.  fo.  11  [1597-98]. 

Jackson  contra  Barrow,  Hil.  1  Car.  [1626],  upon  a  statute,  and  arrearages  to  be 
paid  ever  since  the  attornment. 

Man  contra  Morley,  Trin.  4  or  5  Car.  [1628-29]. 

Dannet  contra  ,  in  11  Car.  [1635-36]  or  thereabouts.  , 

The  Court  compels  tenants  for  years  to  set  down  in  certain,  the  time  of  the  making 
commencement,  determination,  and  what  rents  are  reserved,  and  the  times  the  same 
are  payable,  to  the  end  the  same  may  be  liable  to  an  extent  upon  a  statute. 

Buck  contra  Lupton,  in  30  Eliz.  li.  A.  fo.  511  [1587-88]. 

Dom.  Corbet  contra  Sellenger,  the  defendant  holds  over  liis  term,  the  Court  com- 
pels him  to  confess  a  lease  notwithstanding,  whereby  the  plaintiff  may  ground  an 
action,  Mich.  6.  Car.  li.  A.  [1630]. 

Pearce  contra  Pearce,  intailed  lands  sold  [184]  instead  of  freehold  lands,  the  infant 
when  he  comes  to  age,  shall  pay  the  money  which  hath  been  paid  according  to  the 
father's  will,  or  else  the  plaintiff  shall  have  the  fee-simple  lands,  8  Jac.  li.  A.  fo.  1007 
[1610-11].  ^ 

Stafford  contra  Stafford,  10  Car.  [1634-35].    Tenant  for  life  the  remainder,  over 
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tenant  for  life,  because  he  admits  of  a  recovery  to  be  suffered,  forfeited  his  estate 
reueved  here. 

161.  Testator. 
Samborne  contra  Samborne,  the  plaintiff's  father  being  seised  of  lands  in  fee 
devised  by  a  nuncupative  will  of  £300  to  be  paid  to  raise  portions,  some  two  hours 
before  his  death,  but  in  respect  his  father  had  disinherited  him  of  some  other  lands, 
the  Court  decreed  that  the  lands  should  be  freed  from  the  portions,  in  13  Jac  li  a' 
fo.  195  [1615-16].  f  ' 

162.  Tithes. 

Moone  contra  Bond,  34  Eliz.  li.  A.  fo.  621  [1591-92].  My  Lord  declares  that  matters 
for  tithes  are  determinable  in  this  Court. 

W  indham  contra  Norris,  a  demurrer  because  the  matter  concerneth  tithes  over- 
ruled and  ordered,  in  17  Eliz.  li.  A.  fo.  282  [157-1-75]. 

Underbill  contra  Joyner,  concerning  tithes  in  kind,  and  the  parson  having  com- 
mon for  beasts  in  the  field,  was  ordered  to  take  a  quantity  of  ground  in  lieu  thereof, 
and  concerning  an  act  of  parliament,  in  Mich.  [185]  18  Jac.  [1620].  Decreed  upon 
a  report. 

Hungate  contra  Crooke,  the  plaintiff  being  a  common  person,  having  a  lease  of 
tithe  in  kind,  which  hath  long  time  been  obscured  by  union,  or  otherwise,  ordered 
that  a  commission  should  go  forth  for  setting  out  meadow  and  other  grounds  in  lieu 
thereof,  in  12  Jac.  li.  B.  fo.  7-18,  and  104  [1614-15].  Look  in  Hil.  li.  B.  11  Jac.  fo. 
1202  [1614]. 

Decanus  et  Capit'  Ecclesiae  Christi,  in  Oxon'  contra  Grant,  point  of  tithes  deter- 
minable in  this  Court,  and  parcel  or  not  parcel,  in  June,  11  Jac.  [1613]. 

Browne  contra  Whetford,  a  Modus  decimandi  dismissed,  otherwise  performed. 

Qarles  contra  Bent,  in  8  Car.  [1632-33]. 

Custos  new  CoU'  contra  Sumpner,  in  Pasch.  10  Car.  [1634],  for  tithes  in  kind,  the 
Bishop  of  Exeter's  case. 

Custos  new  College  contra  Astley,  concerning  rates,  tithes,  and  tithes  in  kind,  Hil. 
11  Car.  [1636]. 

Southby  contra  Moore,  every  one  must  pay  their  tithes  in  kind,  unless  there  be  a 
composition  real,  or  good  prescription,  modo  decimandi,  10  Jac.  [1612-13]. 

Shires  contra  Burgoine,  a  decree  for  tithe  conies,  and  tithe  wood,  in  12  Car. 
[1636-37]. 

163.  Trul. 

Merefield  contra  Merefield,  the  Court  [186]  directs  a  special  trial,  about  1 1  Car. 
[1635-36]. 

164.  Trust. 

A  conveyance  absolute  in  words,  and  yet  there  is  a  bruit  of  a  trust,  but  doubtful, 
whether  there  be  a  trust  or  not,  and  on  the  hearing  the  bruit  bought  the  land,  yet 
shall  not  be  concluded  by  such  a  bruit,  as  Sir  Thomas  Egerton  said,  Cornwallis's  ease, 
37  &  38  Eliz.  [1595],  and  it  is  not  like  the  use  at  common  law,  neither  is  the  buyer  to 
believe  one  which  would  not  have  him  to  buy  it,  if  he  tell  him  there  is  a  trust. 

A  suit  is  depending  for  a  trust,  and  after  upon  hearing  the  trust  is  proved,  then 
that  is  a  sufficient  notice  of  trust  to  any  man  which  buyeth  it  (hanging  the  suit),  my 
Lord  said,  in  Diggs  and  Boys,  16th  May,  Pasche,  40  Ehz   [1598]. 

Parramor  contra  Zouch,  concerning  notice  of  trust  and  purchasers  9,  10,  and  11 
Jac.  [1611-14],  and  between  Peacock  and  Reynell,  or  e  con .  in  June,  1  <  Jac.  [leiJJ. 
the  decree  was  Mich.  19  Jac.  [1621].  .       , ,      ^  ,^,        , 

Pitts  contra  Edelph,  if  a  man  coming  under  one  that  had  notice  of  trust  (thougl. 
he  had  none)  shall  be  bound,  and  to  examine  witnesses  after  a  hearing  upon  point 

of  fact,  7  Car.  [1631-32].  -,  ^       ■        .      .r        -t         i, 

Farley  contra  Warmestrey,  in  23  Car.  [1647-48],  Cestui  que  trust  for  wife  makes 

a  lease  [187]  not  good,  but  if  she  accept  rent,  good.  »      »        j    f 

Vai^ore  contra  Lidall,  or  e  con,  look  into  it,  how  to  remove  a  trust  made  for  use 

of  children,  a  leading  case,  in  2  Car.  [1626-27]. 
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165.  Trusteis. 

Sherborne  contra  Foster  and  Towneley,  trustees  shall  not  be  examined  as  witnesses 
one  against  the  other,  7  Car.  [1631-32]. 

Windsor  contra  Sneath,  a  trustee  may  sue  in  his  own  name,  in  10  Car.  [1634-35]. 

Mansell  contra  Aubrey,  a  trustee  to  put  in  security  for  money  and  damages,  in 
Pasche,  7  Car.  [1631]. 

Springet  contra  Springet,  Browne's  case,  7  Car.  [1631-32]. 

166.  Title. 

Hunt  contra  Youngman  and  Clarke,  the  Court  relieved  the  plaintiff  against  a  title 
of  occupancy,  in  Mich,  and  Hil.  17  Jac.  li.  A.  fo.  371  and  874  [1619-20]. 

Ewer  contra  Ewer,  about  2  or  3  Jac.  [1604-6]. 

Reeve  contra  Alcock,  3  Jac.  li.  A.  fo.  201  [1605-6]. 

Dux  Buck  contra  Paul,  5  Car.  [1629-30]. 

Tovy  contra  Bristow,  in  the  Court  of  Wards,  Pasche,  11  Car.  [1613]. 

Hali  contra  Ingram,  in  the  Court  of  Wards,  upon  the  intent  of  a  will,  about  2  Car. 
[1626-27]. 

[188]  1G7.  Union. 

Rawley  contra  Yaxley,  concerning  an  union,  or  not,  in  7  Car.  [1631-32]. 

Hartley  contra  Deynall,  Nov.  37  Eliz.  [1594-95]. 

Gustos  new  College  contra  Goslet,  no  advantage  to  be  taken  upon  vuiity  of  posses- 
sion, 6  Car.  and  enjoyning  of  commons,  such  as  for  the  most  part  of  twentj'  years. 

168.  Use. 

Sambach  contra  Dalston,  because  one  use  cannot  be  raised  out  of  another,  yet 
ordered,  and  the  defendant  ordered  to  pass  according  to  the  intent,  9  Car.  [1633-34]. 

169.  Waste. 

Waste  done  by  one  which  held  by  covenant,  therefore,  not  punishable  by  law,  yet 
holpen  here.     Songhurst  contra  Dixy,  221. 

170.  Will. 

Thimblethorp  contra  Thimblethorp,  the  question  being  only  a  will  or  no  will,  deter- 
mined in  this  Court,  in  Mich.  20  Jac.  li.  A.  fo.  222  [1622]. 

Pawlet  contra  Carey,  in  Pasch.  primo  Car.  the  contrary  [1625]. 

Peacock  contra  Glascock,  an  averment  of  a  will  not  good  by  law,  yet  good  in  equity, 
and  the  intent  of  a  will  allowed,  6  Car.  H.  B.  [1630-31]. 

Cage  contra  Pearse,  will  or  no  will,  referred  to  law,  10  Jac.  li.  B.  [1612-13]. 

[189]  Moggeridge  contra.  Wither,  an  estate  in  land  devised  by  will  in  writing  after 
made  a  verbal  will  to  revoke  that,  which  is  not  revocation,  13  Car.  [1637-38]. 

Sidenham  contra  Courtney,  the  lands  to  pass  according  to  the  intent  of  the  will, 
41  Eliz.  li.  B.  fo.  236  [1598-99]. 

171.  Witnesses. 

Comes  Suff.  contra  Harris,  examination  of  witnesses  before  answer,  in  12  Jac.  li. 
B.  fo.  951  [1614-15]. 

Stratford  contra  Conaway.  in  9  Jac.  li.  B.  fo.  1058  [1611-12]. 

Bagnell  contra  Green,  2  Ehz.  [1559-60].     [S.  C.  Cary,  48;  Dick.   2.] 

Hunt  contra  Goodwin,  9  Car.  [1633-34]. 

Dom.  Morrison  contra  Wethired,  witnesses  in  the  Court  of  Wards  and  Exchequer 
Chamber  to  be  used  in  this  Court,  in  10  Jac.  li.  B.  fo.  334  [1612-13]. 

Witnesses  examined  on  the  defendant's  part,  after  the  plaintiff's  commissioners 
were  gone  away  with  the  commis.sion,  Trevor  and  Treveman,  in  1594. 

A  prescription  of  common  examined  here  and  publication,  and  after  witne.sses 
examined  in  Star  Chamber,  to  prove  assents  to  inclosures,  and  not  thought  fit  to  be 
read  here.     Tenants  of  Petworth,  and  Earl  of  Northumberland,  1594. 

Tadlow  being  examined  as  a  witness,  [190]  calling  himself  better  to  mind  afterwards, 
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was  suffered  to  amend  his  former  examinations,  and  was  further  examined  ad  infor- 
mandum,  Irm.  2i  Ehz.  [1585].  ' 

o-  T^.^n'^?.^^'''^?"*  examined  after  plaintiff  left  to  his  proofs,  Meretvither  cmlra  Fulmer, 
3/  &  38  iiihz.  [lr)9o-96]. 

A  witness  once  examined  shall  not  be  called  up  to  be  examined  upon  further  point 
Lord  Scroope,  Sir  Thomas  Egerton.  ' 

Long  contra  Long,  contrary,  about  Hil.  17  Jac.  [1620],  but  Anguish  cmtra  Trevor. 
not  admitted,  in  Mich.  19  Jac.  [1621]. 

Long  contra  Long,  after  interrogatories  preferred  in  the  country  by  the  defendant, 
lie  may  examine  other  witnesses,  either  in  Court  or  by  commission,  about  Ilil  7  Jac 
[1610]. 

Welby  contra  Welby,  in  36  Eliz.  li.  A.  fo.  404  [1594-95]. 

Cupid  contra  Quaintron,  Pasche,  12  Jac.  h.  B.  [1614]. 

Hungate  contra  Crooke,  witnesses  examined  in  the  country,  if  the  other  side  have 
seen  the  interrogatories  not  to  be  examined  here  in  Court,  Trin.  11  Jac.  [1C13]. 

A  witness  to  be  examined  viva  voce,  at  the  hearing,  Wright  contra  Moore,  6  Car, 

Comes  Pembroke  contra  Racket,  Trin.  8  Car.  [1632]. 

Knivet  contra  Webb,  to  examine  witnesses  before  answer,  Mich.  8  Car.  [1632]. 

To  examine  witnesses  upon  oath  for  proof  of  acquittances,  payments,  and 
o-[191]-ther  disbursements  upon  hearing.  Gomes  Kancie  contra  Gore,  in  Pasche,  6 
Car.  [1630]. 

Clotworthie  contra  Leech,  June,  10  Car.  [1634]. 

Sheffield  contra  Lipton,  May,  43  Eliz.  [1601]. 

Rotheram  contra  ,  in  Hil.  or  Mich.  9  Jac.  [1611-12]. 

Swan  contra  Turbervile,  in  Trin.  5  Car.  [1629],  witnesses  examined  after  pubhcation, 
because  the  defendants  out,  if  publication  or  rule  shall  stand. 

Dalby  contra  Mace,  witnesses  after  hearing  examined  ad  informand.  conscientiam 
judicis,  Feb.  3  Jac.  [1606]. 

Thynn  contra  Rawlinson,  to  examine  witnesses  in  perpetual  memory,  5  Car. 
[1629-30]. 

Hancorne  contra  Emery,  after  publication  e:^mined  witnesses,  Mich.  3  Car.  [1627]. 

Molegworth  contra  Oppie,  witnesses  examined  before  answer,  8  Car.  [1632-33]. 

Weeks  contra  Thelwall,  witnesses  examined  after  publication  allowed,  in  9  Car. 
[1633-34]. 

Henshaw  contra  Wright,  to  examine  witnesses  upon  exceptions  put  into  the  com- 
missioners, upon  the  statute  of  Charitable  Uses,  Trin.  9  Car.  [1633]. 

Tailor  contra  Tailor,  witnesses  examined  upon  new  interrogatories  after  a  com- 
mission to  counterprove  a  man's  testimony  at  law,' upon  which  a  verdict  passed,  9  Car. 
[1633-34]. 

Dux  Lenox  contra  Dom.  Clifton,  wit-[192]-nesses  after  a  hearing  re-examined  to 
clear  the  matter  bv  the  advice  of  the  Lord  Cliief-Justice,  and  the  Lord  Chief  Riron,  in 
8  Jac.  li.  A.  fo.  381  [1610-11]. 

Leech  contra  Manners,  to  examine  witnesses,  who  owes  the  soil  of  a  manor,  in  Trin. 
6  Car.  [1630]. 

Veizey  contra  Veizey,  examination  of  witnesses  after  a  hearing,  to  prove  a  Court 
roll,  in  Mich.  14  Car.  [1638]. 

Pindar  contra  Bateman,  whether  it  be  in  the  power  of  the  part}-  to  examuie  witnesses 
in  Court,  or  by  commission,  will  consider  of  precedents  in  April,  about  6  or  7  Car. 
[1630-32],  look  the  reason. 

Watkins  contra  Fursland,  one  examined  in  the  Admiralty  Court,  used  here  at  the 
hearing,  16  Eliz.  li.  A.  fo.  530  [1573-74]. 

172.  Writings. 
Ward  contra  Scrimpshaw,  writings  under  the  plaintiff's  clerk's  hand,  ordered  to 
be  recorded,  8  Car.  [1632-33]. 


REPORTS  of  CASES  Argued  and  Determined 
in   the  HIGH   COURT  OF   CHANCERY. 

Colleeted    by    John     Dickens,     Esq.,     Late 
Senior  Register  of  that  Court  [1559-1798]. 


Bull  v.  Bodie. 

(Lib.  Reg.  A.  fol.  263.)     2  &  3  Eliz.  a.d.  1550. 

Injunction  to  stay  a  party  from  proceeding  at  law  for  land,  where  a  bill  brought  by  him 
merely  to  recover  the  same  land,  was  depending  in  Chancery. 

Entry  of  an  injunction  to  stay  the  defendant's  proceedings  at  law  states,  that  the 
defendant,  John  Bodie,  had  preferred  a  petition  in  Chancery  against  the  plaintifl" 
Robert  Bull,  and  one  James  Young,  his  then  tenant,  for  recovery  of  four  tenements 
in  Wellington,  in  the  county  of  Somerset,  which  the  plaintiff  stated  to  have  come  to 
him  as  heir  of  the  body  of  Lucy  Bodie,  under  an  entail  created  by  the  vnll  of  John 
Cumbersbat ;  and  that  an  answer  had  been  put  in  by  the  said  Robert  Bull  and  James 
Young,  by  which  Bull  disclaimed  as  to  two  tenements,  but  as  to  the  others  said,  tliey 
did  not  pass  by  the  will,  but  descended  to  the  testator's  two  sisters,  his  co-heiresses 
at  law  ;  that  they  made  a  partition,  [2]  by  which  one  was  allotted  to  one  sister  (whose 
heir  at  law  was  the  defendant  Bodie),  and  that  the  other  was  allotted  to  Joanna  the 
other  sister,  the  wife  of  Robert  Taylor ;  that  she  entered,  and  enjoyed,  and  the  same 
descended  to  Joanna  Taylor,  her  heiress  at  law,  and  that  the  plaintiff  Bull  purchased 
of  Thomas  tlie  heir  at  law  of  the  said  Joanna  Taylor,  and  was  in  possession. 

The  injunction  then  states,  tliat  after  the  petition  so  preferred,  the  said  Jolm  Bodie 
had  brought  an  ejectment  against  the  present  plaintiff  Robert  Bull,  and  Thomas 
Gyfford  his  tenant,  for  recovery  of  the  said  premises  ;  that  the  suit  instituted  by  the 
said  John  Bodie  in  Chancery  as  aforesaid  remained  undecided  :  Tliat  the  proceedings 
at  law  were  in  contempt,  and  derogatory  to  the  jurisdiction  of  the  Court  of  Chancery, 
the  aforesaid  matter  in  Chancery  being  there  undetermined. 

And  therefore  the  Court  staid  the  proceedings  at  law,  till  the  aforesaid  matter 
in  Chancery  should  be  discussed  and  determined. 

[S.  C.  Cary,  50.] 

Bagnold  v.  Green. 

(Lib.  Reg.  A.  fol.  1788.)     2  &  3  Eliz.  a.d.  1559.     Carey's  Rep.  48,  S.  C. 

A  suggestion  that  if  certain  persons  should  die,  their  death  would  be  very  prejudicial 
to  the  plaintiff's  title,  commission  issued  to  examine  them,  although  the  defendant 
had  not  answered. 

Upon  suggestion  merely,  there  being  no  affidavit,  that  if  certain  persons  should 
die,  their  death  would  be  very  prejudicial  to  the  plaintifl"'s  title,  a  commission  issued 
to  examine  witnesses  on  the  part  of  the  plaintiff',  although  the  defendant  had  not 
answered. 

[Mews'  Dig.  Evidence,  VH,  4,  a,  iv.J 
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[3]  William  Wild  and  Edith  his  Wife,  Plaintiffs;  Thomas  Wells,  Defendant. 

(Lib.  Reg.  B.  fol.  112.)    25  &  26  Eliz.  a.d.  1583. 

Bill  to  have  dower  set  out,  and  for  arrearages.     Vid.  1  Fonbl.  22,  2d  edit. 

Forasmuch  as  upon  the  hearing  of  the  matter  touching  the  dower  demanded  by 
the  plaintiffs  in  right  of  the  plaintiff  Edith  out  of  the  lands  of  Leonard  Fulks  her 
former  husband,  it  appeared  she  ought  to  be  endowed  of  the  same  lands  according 
to  the  petition  of  the  bill,  and  the  defendant  was  nevertheless  (as  by  an  order  *  of 
the  19th  of  October  last,  appeareth)  to  be  advised  for  a  time,  and  give  answer  to  this 
Court,  whether  he  would  give  the  plaintiff  £10  in  recompcnce  of  the  said  dower,  and 
of  the  arrearages,  or  else  would  give  the  plaintiff  £i  for  the  arrearages,  and  sufiVr  the 
said  petitioners  to  have  their  dower  set  out  by  commissioners ;  and  for  that  also  tlie 
said  defendant  hath  not  liitherto  given  any  answer  thereof  to  the  Court,  it  is  ordered, 
that  a  subpojna  be  awarded  against  the  defendant  to  shew  cause  by  Wednesday  come 
sen'night,  wherefore  a  decree  should  not  be  made  for  the  plaintiff  for  the  said  lands, 
and  tenements,  which  they  demanded  in  dower,  and  for  all  the  arrearages  thereof, 
and  wherefore  a  commission  should  not  be  awarded  for  setting  out  the  same,  or  in 
default  of  such  cause  to  be  shewed,  the  same  should  be  decreed  accordingly. 

[4]  Bates  v.  Heard.  , 

(Reg.  Lib.  fol.  864.)    May  1612.    Toth.  66,  [1  4]  S.  C. 
SpoHation  of  marriage  articles  made  good. 

Upon  the  marriage  of  the  plaintiff  with  Elizabeth  the  daughter  of  the  defendant 
Thomas  Heard  the  elder,  an  agreement  was  entered  into,  by  which  the  plaintiff  was 
to  have  £100  ;  and  if  the  defendant  Thomas  the  son  died  in  the  lifetime  of  his  father, 
without  issue  male,  the  father  covenanted  to  leave  the  plaintiff  and  his  wife  one  moiety 
of  his  lands,  &c.,  in  fee ;  and  if  Thomas,  the  son,  should  leave  issue  male,  then  Thomas, 
the  father's  heirs,  executors  or  adminstrators  were  to  pay  the  plaintiff  £300  within 
one  month  after  the  death  of  the  father. 

The  bill  charged  that  the  defendants  had  cozened  the  plaintiff  to  procure  the  agree- 
ment, and  to  deliver  it  to  them,  and  prayed  the  benefit  of  it. 

The  defendants,  by  their  answer,  denied  there  was  any  such  agreement. 

But  it  appearing  from  the  depositions  that  such  agreement  was  scaled,  and  delivered 
to  the  plaintiff  :  It  was  ordered,  that  if  the  defendant,  Thomas  Heard,  the  son,  died 
in  the  lifetime  of  his  father,  without  issue  male,  the  plaintiff  and  his  wife  should  quietly 
hold,  and  enjoy  one  moiety  of  the  lands,  &c.,  according  to  the  true  intent  and  meaning 
of  the  agreement ;  but  if  Thomas  the  son,  or  issue  male  of  liim  should  survive  Thomas 
the  father,  the  heirs,  executors  or  adminstrators  of  Thomas  the  father,  should,  wtliin 
one  month  after  his  death,  pay  unto  the  plaintiff  £300. 

[Mews'  Dig.  Settlement,  B,  1.] 

[5]  Arnold  v.  Barrington. 

(Reg.  Lib.  fol.  864.)     24  Nov.  1631. 

Bond  for  performance  of  a  promise  to  make  a  settlement  having  been  cancelled  by 

the  obligor,  he  was  ordered  to  settle  lands  agreeably  to  the  bond. 

John  Arnold,  the  plaintiff's  brother,  being  seised  of  copyhold  lands,  and  having 
issue  two  daughters,  Elizabeth  and  Catherine,  and  intending  to  make  a  provision 
for  Elizabeth,  his  eldest  daughter,  surrendered  part  of  the  lands  to  the  use^of  the  said 
Elizabeth,  and  other  part  thereof  to  Thomas  Barrington  for  payment  o  Ins  debts, 
and  the  residue  being  of  the  value  of  £500,  he  left  unsurrendered  to  descend  to  Cather- 
ine his  youngest  daughter  as  heir  by  the  custom  of  the  manor  •  •'^""  ^''^.^""'^"X 
John  Arnold  made  his  will  whereby  he  confirmed  the  surrender,  and  directed  the 

*  I  searched  the  books  but  could  not  find  any  entry  of  it.- John  Dickens. 


168  SNELLING  V.  FLATMAN  DICKENS,  6. 

plaintiff  to  liave   the   care   of   the   marriage   of   his   daughter,  and   appointed    him 
executor. 

■  Afterwards,  a  clandestine  marriage  was  effected  between  the  defendant  Walter 
Barrington,  and  the  said  Catherine  ;  and,  upon  the  marriage,  the  defendant  Walter 
Barrington  promised  to  make  a  jointure  of  lands  of  £00  a-year,  and  entered  into  a  bond 
to  the  defendant  Catherine  in  the  penalty  of  £1000  for  performance  of  the  agreement. 

Some  time  after  the  said  Walter  Barrington  and  Catherine  cancelled  the  bond. 

The  plaintiff  filed  his  bill  to  have  the  benefit  of  the  bond,  stating  that  no  provision 
was  made  for  Catherine,  and  in  case  of  the  death  of  Walter  Barrington  she  would  be 
left  destitute. 

[6]  Upon  reading  the  answer,  it  appeared  the  marriage  was  had,  and  the  promise 
made,  and  the  bond  given,  and  afterwards  cancelled. 

It  was  decreed  that  the  defendant  Walter  Barrington  should  by  Wednesday  then 
next,  convey  lands  in  fee-simple  worth  £00  a-year,  free  from  incumbrances,  unto 
trustees  for  the  said  Catherine,  in  lieu  of  jointure,  for  her  life. 

[Mews'  Dig.  Settlement,  B,  1.] 

Snelling  v.  Flatman.  ' 

(Reg.  Lib.  fol.  431.)    a.d.  1631. 

A  defendant  against  whom  a  supplicavit  had  issued,  complaining  the  articles  to  ground 
it,  were  not  sufficient,  and  producing  a  certificate  of  his  good  behaviour,  the  Court 
referred  it  to  the  two  next  justices  of  the  peace  in  the  neighbourhood,  to  enquire 
into  it. 

A  supplicavit  against  the  defendant ;  he  took  exceptions  to  the  articles  as  not 
being  sufficient  on  which  to  ground  a  supplicavit,  they  being  too  general  ;  and  pro- 
duced a  certificate  of  his  good  behaviour  :  the  plaintiff  averred  the  contrary. 

The  Court  ordered  the  two  next  justices  of  the  peace  in  the  neighbourhood,  to 
call  the  said  parties  before  them,  and  to  examine  into  the  truth  of  the  articles,  and  the 
certificate,  and  that  the  question  of  the  supplicavit  should  be  stayed  in  the  mean- 
time. 

Lewis  v.  Owen. 

7  Nov.  a.d.  1G37.    Toth.  112,  S.  C. 

Before  publication,  new  interrogatories  may  be  exhibited  to  new  witnesses,  though  a 
joint  commission  hath  been  executed. 

The  question  was,  whether  after  a  joint  commission  executed,  new  interrogatories 
might  be  exhibited  to  new  witnesses. 

The  Master  of  the  Rolls,  upon  a  conference  with  the  Lord  Chancellor,  was  of  opinion, 
that  new  interroga-[7]-tories  might  be  exhibited  into  Court  for  the  examination  of 
new  -witnesses  at  any  time  before  publication,  although  there. had  been  a  joint  com- 
mission executed^ 

Emmerson  v.  Dallison. 

(Reg.  Lib.  A.  30.)    6  March  1660.     1  G.  R.  194,  S.  C. 

Gostsfor  scandal  in  a  bill  taxed  at  £100,  reduced  on  exceptions  to  £50,  an  act  of 

indemnity  held  not  to  exempt  the  plaintiff  from  the  payment  of  them. 

Costs,  under  an  order  to  expunge  scandal  out  of  a  bill,  and  tax  costs,  were  taxed 
at  £100,  upon  exceptions  they  were  reduced  to  £50.  A  bill  of  indemnity  having 
passed,  the  plaintiff  applied  to  be  discharged  from  the  payment. 

Lord  Clarendon,  C,  assisted  by  the  judges,  determined  he  was  not  exempted  bv 
the  act  from  the  payment. 

Inglet  v.  Vaughan. 
(Reg.  Lib.  A.  476.)     15  Gar.  2,  a.d.  1663.     1  G.  R.  261,  vS.  G. 
Commissioners  on  a  commission  of  rebellion  have  it  in  their  discretion  to  take  bail  of 
a  person  for  not  performing  a  decree. 

A  question  arose  upon  a  commission  of  rebellion  for  not  performing  a  decree, 
whether  bail  ought  to  be  taken  1    Upon  reference,  it  was  held  to  be  in  the  discretion 


DICKENS,  8.  CRANBOURNE  V.  DALMAHOY  1  fig 

withou?dd^'''°'''''  '  ^"^  "  '^"^  ""^'^'^'  '^'^  °"S^*  '°  ^^g  ^^«  P^^y  i"^  Court 

[8]  Cranbourne  v.  Dalmahoy. 

(Reg.  Lib.  A.  fol.  519.)    14  Car.  2  [1662-63].     2  Freem.  169,  S.  C. 

If  a  feme  marry,  pending  a  suit,  and  the  cause  proceed,  and  a  decree  be  made, 

It  is  not  a  ground  to  reverse  the  decree. 
If  a  feme,  pending  the  suit,  marries,  and  the  cause  proceeds,  and  a  decree  is 
made,  this  is  not  sufficient  to  reverse  the  decree.  And  so  it  was  held  by  the  Lord 
Chancellor,  assisted  by  the  judges,  on  a  plea  to  a  bill  of  review  on  that  ground  who 
.said,  that  marriage  was  a  matter  of  abatement  only,  not  of  right,  and  was  matter  of 
fact  out  01  the  decree. 

[S.  C.  Nelson,  85.     See  Westropp  v.  Healy,  1841,  Flan.  &  K.  146.] 

WiLLiAJis  V.  Owen. 
24  June,  16  Gar.  2,  a.D.  1674.     1  C.  G.  56,  S.  C. ;  2  Eq.  Ga.  Abr.  174.  S  C  •  2  Freem 

181,  S.  C.  ■' 

On  demurrer  to  answer  to  bill  of  review  and  supplemental  bill  to  carry  a  former  de- 
cree into  execution,  which  wanted  to  draw  into  question,  and  have  a  new  examination 
of  the  decree,  it  was  ordered  that  no  matter  should  be  re-examined. 

Bill  of  review,  and  supplement  to  carry  a  former  decree  into  examination.  The 
defendants  answer,  and  thereby  wanting  to  draw  into  question,  and  have  a  new  ex- 
amination of  the  matters  in  the  decree,  the  plaintifi  demurred  to  the  answer  on  that 
ground.  On  arguing  the  demurrer,  it  was  ordered  by  Lord  Clarendon,  G.,  that  no 
matter  should  be  re-examined. 

Sir  WiLLLVJi  Waller,  Kxt.  v.  Dalt. 

(Reg.  Lib.  B.  fol.  518.)     1  May  a.d.  1676.     1  Eq.  Ga.  Abr.  90,  S.  C. ; 
1  G.  G.  276,  S.  C. ;  Finch,  G.  R.  295,  S.  G. 

Improvident  young  men  relieved  against  bonds,  and  judgments  executed  by  them 
through  fraud  on  re-paying  the  money  really  and  bona  fide  advanced  to  them. 

The  bill  states,  that  about  fourteen  years  since,  the  plaintiff  and  Robert  Thomas, 
and  Robert  Rayner,  being  then  all  young  men,  agreed  to  take  up  upon  their  joint 
security  £500,  which  one  Wilshire,  a  near  kinsman  of  the  defendant,  did,  by  the  de- 
fendant "s  direction,  agree  to  furnish  them  with  in  [9]  ready  money.  A  meeting 
was  appointed  ;  they  met,  and  Wilsliire  produced,  ready  engrossed,  two  bonds,  with 
warrants  of  attorney  to  confess  judgment,  to  the  defendant,  one  in  £300,  the  other 
in  £200,  and  the  money  he  affirmed  was  just  coming,  and  desired  them  to  execute 
the  bonds  and  warrants  of  attorney  in  the  mean  time  ;  which  they  did,  and  delivered 
for  the  use  of  the  defendant,  whom  they  had  never  seen,  or  before  heard  of,  but  who 
was  made  obligee  in  the  bonds  ;  and  the  bonds  and  the  warrants  of  attorney  were 
laid  on  the  table,  there  to  remain  till  the  money  was  brought :  But  \^■ilsllire  privately 
took  them  away,  and  sent  them  to  the  defendant  without  any  money  being  paid.  At 
a  subsequent  meeting,  Wilshire  pretended,  there  was  a  disappointment  in  procuring 
the  money,  and  proposed  a  parcel  of  silk  in  lieu  of  it,  which  was  of  equal  value  (but  did 
not  produce  it),  and  undertook  to  sell  the  same,  and  to  pay  them  the  money  arising 
from  it ;  that  he  afterwards  paid  to  them  £200,  wliich  he  alleged  was  all  the  money 
received  from  the  sale,  and  which  v.-as  all  the  co-obligors  received  as  a  consideration 
for  their  bonds,  and  warrants  of  attorney ;  that  Wilshire  promised  to  deliver  up  the 
securities  upon  pavment  of  £200  and  interest ;  they  rested  satisfied  ;  but  Wilshire 
afterwards  dying,  the  defendant  sued  the  plaintiff  upon  the  bonds,  and  judgments 
for  £1000  ;  and  the  other  co-obligors  having  withdrawn  themselves,  and  refusing 
to  join  with  the  plaintiff,  the  plaintiff  filed  liis  bill  stating  as  above,  and  praying  that 
on  payment  of  £200  and  interest,  the  bonds  might  be  delivered,  and  the  judgments 
assigned  to  the  plaintiff.  The  defendant,  by  his  answer,  said  he  was  an  utter  stranger 
to  the  transaction  between  [10]  the  co-obligors  and  Wilshire  ;  but  being  informed 
by  one  Willis,  who  was  a  silk  throwster,  that  the  plaintiff,  and  the  other  obhgors  had 
C.  L-6* 
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occasion  for  a  parcel  of  silk,  and  would  deal  for  a  good  quantity,  at  a  meeting  between 
them  and  Wilshire  (the  defendant  resolving  not  to  part  with  the  silk  without  security), 
they  executed  a  bond  dated  the  2-ith  of  December  ICGO,  in  the  penalty  of  £G00  for 
payment  of  £300,  with  a  warrant  of  attorney  to  confess  judgment ;  and  thereupon 
he  delivered  to  the  co-obligors  a  parcel  of  silk  of  the  value  of  £300  ;  and  they  being 
satisfied  therewith,  and  wanting  £200,  they  executed  to  him  another  bond,  dated 
the  17th  of  December  1660,  for  £200,  with  a  warrant  of  attorney  to  confess  judgment, 
and  thereupon  he  delivered  to  them  another  parcel  of  silk  to  the  value  of  £200  ;  that 
Wilshire,  Willis,  and  Rayner  were  since  dead,  and  the  monies  not  being  paid,  he  had 
caused  judgment  to  be  entered  up,  and  the  plaintiff  being  the  only  solvent  obHgor, 
the  defendant  had  sued  liim  for  the  money  secured  by  the  bonds;  the  silks  sold  by 
the  defendant  being  worth  the  full  of  the  money  secured  at  the  time  they  were  delivered, 
and  therefore  he  insisted  he  ought  to  have  the  benefit  of  the  said  securities. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  he  was  drawn  into  the  said  securities 
by  fraud  and  contrivance  between  the  defendant  and  the  said  Wilshire,  and  on  promise 
of  £500,  to  be  lent,  which  never  was  lent. 

Upon  debate,  and  hearing  the  proofs,  it  was  decreed,  that  on  the  plaintiff's  paying 
the  sum  of  £200  at  midsummer-day  then  next,  and  £80  for  interest,  making  together 
£280,  by  the  first  day  of  Term,  the  bonds  [H]  should  be  delivered  up,  and  the  judg- 
ments assigned  to  the  plaintiff  at  his  expense,  in  order  that  he  might  be  reimbursed 
by  his  co-obligor ;  and  in  default,  the  injunction  granted  in  the  cause  was  to  be  abso- 
lutely dissolved. 

The  decree  is  silent  as  to  costs. 


Gaeland  v.  Radcliffe. 

(Reg.  Lib.  fol.  224.)    10  Nov.  1676. 

Deeds  destroyed.- — Plaintiff  decreed  to  hold  and  enjoy. 

The  bill  was  for  discovery,  and  to  be  relieved  upon  an  agreement,  between  Ann 
Buller,  the  mother  of  the  plaintiff  EHzabeth,  and  Peter  Radcliffe,  son  of  the  defendant 
Peter  Radchffe,  upon  a  marriage  to  be  then  had  between  the  said  Peter  the  son,  and 
the  said  Elizabeth  ;  and  to  have  the  lands  decreed  to  the  plaintiff  Elizabeth,  according 
to  the  said  agreement,  and  a  settlement  made  in  pursuance  of  it ;  and  for  an  account 
of  the  rents  and  profits  of  the  lands  settled  on  Peter  the  son,  accrued  since  the  death 
of  Peter  the  son. 

The  bill  stated,  that  Peter  Radcliffe  the  father,  and  Peter  the  son,  being  seised 
of  lands,  and  entitled  to  settle  them,  in  March  1661,  a  treaty  of  marriage  was  set  on 
foot  between  Peter  the  son,  and  the  plaintiff  Elizabeth  ;  and  in  consideration  of  £.500, 
the  portion  of  the  said  Elizabeth,  lands  were  agreed  to  be  settled  ;  that  the  marriage 
was  had,  and  the  £500  were  paid  ;  and  by  indenture  dated  about  of  Car.  2, 

the  lands  were  settled,  as  to  some  of  them,  to  the  use  of  Peter  the  father  for  life,  to  his 
wife  for  life,  remainder  to  Peter  the  son  in  fee  :  And  as  to  the  rest  of  the  estate,  to  the 
use  of  Peter  .the  son  in  fee  ;  Pe-[12]-ter  the  father  by  will  devised  his  estate  to  his  wife 
for  hfe  ;  then  to  his  daughter  the  plaintiff  Ann,  an  infant. 

Peter  the  son  entered  on  all  the  lands,  except  those  limited  to  his  father  and  mother 
for  their  hves. 

The  limitations  not  being  sufficiently  expressed  according  to  the  agreement ;  it 
was  agreed  a  new  deed  should  be  prepared,  and  executed  according  to  the  agreement. 

Peter  the  son  being  ill  of  the  sickness  of  which  he  died,  trusted  the  old  deed  with 
his  attorney,  wth  orders  not  to  deliver  it  until  the  new  deed  was  executed. 

Peter  the  father  being  a  prisoner  in  Derby  Gaol,  having  got  the  old  deed  and  the 
intended  new  deed  into  liis  custody,  refused  to  execute  the  new  deed  or  to  dehver 
the  old  one. 

Shortly  after,  Peter  the  son  died,  seised  and  possessed  of  the  estates  hmited  to  him 
by  the  first  deed,  of  wliich  he  received  the  rents  :  And  after  his  death,  Elizabeth  his 
widow  entered,  and  was  possessed  of  the  same  for  three  months. 

Peter  the  father  having,  as  before  stated,  got  possession  of  the  old  deed,  and  can- 
celled it,  by  contrivance  of  a  servant  of  the  plaintiff  Elizabeth,  got  into  the  house, 
and  destroyed  all  the  writings,  &c. 
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The  plaintiff  Garland  intermarried  with  Elizabeth  the  widow  of  Peter  tlie  eon 
but  for  want  of    he  deeds  could  not  bring  an  ejectment.  ' 

hnt  «  m\       f'^ther  admitted  the  marriage  of  his  son  with  the  plaintiff  Elizabeth 

The  defendant  Coply,  the  trustee,  admitted  himself  a  trustee  in  the  settlement  ■ 
said  he  was  willing  to  act,  but  had  not  the  deed  in  his  custody 

ihe  W^ance/Zor  being  satisfied  there  had  been  such  a  deed;  ordered  the 
plaintiffs  Garland  and  Ehzabeth  his  Mafe,  to  hold  the  lands  agreed  to  be  settled  in 
possession,  during  the  life  of  the  plaintiff  Elizabeth  ;  and  the  daughter  to  hold  the 
same,  as  well  those  in  possession  as  in  reversion,  after  the  death  of  the  defendants 
Feter  the  elder  and  his  wife,  to  her  and  her  heirs  ;  and  Peter  Radcliffe,  and  Henry 
Kadclitte,  his  son,  to  execute  a  new  deed. 

And  the  Master  to  take  an  account  of  the  rents,  and  profits  of  the  estates  limited 
to  Peter  the  son  in  possession. 

Pavie  v.  Acoukt. 
18  Jan.,  28  &  29  Car.  2,  A.D.  1678. 
The  defendant,  the  husband,  put  in  a  plea  in  the  name  of  himself,  and  his  wife 
and  swore  to  the  plea  ;  the  wife  refused  to  swear  :    The  plea  allowed  by  Lord  Notting- 
ham, G.,  to  stand  as  to  the  husband. 

Wakelyn  v.  Wathill. 

8  Dec.  1679. 

Plaintiff  may  revive  when  the  time  for  answering  is  out,  but  the  defendant  is  debarred 

from  making  his  defence.— Craven  v.  Craven,  12  Dec.  1711 ;  Lord  Harcourt,  C,  S.  P. 

Lord  Nottingham,  C. — A  plaintiff  may  revive,  when  the  time  for  the  defendant 
to  answer  is  out,  the  bill  praying,  that  he  may  shew  cause  why  the  suit  [14]  should 
not  be  revived  ;  but  though  it  should  be  ordered  to  be  revived,  it  doth  bar  the  defendant 
from  making  his  defence. 

Glenham  v.  Stutwell. 

(Reg.  Lib.  A.  fol.  755.)    32  Car.  2  [1680-81].     2  G.  R.  193,  S.  C. 

Demurrer  to  a  bill  of  revivor  for  costs  only,  which  were  taxed,  allowed, 
because  the  decree  was  not  inrolled. 

The  plaintiff,  a  feme  covert,  filed  her  bill  against  the  defendant  her  husband,  and 
others  :  Her  claim  was  decreed  with  costs.  The  costs  were  taxed,  and  a  writ  of  exe- 
cution served  :  Before  the  costs  were  paid,  the  plaintiff  the  wife  died  ;  the  defendant 
her  husband  obtained  letters  of  administration  to  his  wife,  and  filed  a  bill  of  revivor 
for  the  costs  only  :  The  defendant  demurred,  and  the  demurrer  was  allowed,  because 
the  decree  was  not  inrolled. 

Lord  North  v.  Lord  Gray. 
9  June  1680. 
Bill  to  perpetuate  the  testimony  of  witnesses  to  a  deed,  which  the  bill  stated  to  be 
lost,  or  in  the  hands  of  the  defendant.— Demurrer,  for  that  there  was  no  impediment 
to  the  plaintiff's  trying  his  right  at  law  :  The  demurrer  was  allowed. 

Leake  v.  JIorris. 
(Reg.  Lib.  B.  fol.  360.)    28  Feb.  1682.     1  Eq.  Ca.  Ab.  23  ;  2  G.  0.  135,  S.  C. 
Plea  of  statute  of  frauds,  to  a  bill  for  performance  of  an  agreement  by  parol,  but  which 
the  bill  charges  was  to  be  put  into  writing  ;  the  defendant  ordered  to  answer  on  that 
charge. 
The  matter  upon  the  plaintiff's  bill,  and  the  defendant's  plea  and  demurrer  put 
in  thereto,  com  [l5]-ing  on  this  present  day  to  be  heard  and  debated  before  the  Lord 
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Keeper  (Lord  North)  of  the  Great  Seal  of  England,  in  the  presence  of  counsel  learned 
on  both  sides,  the  scope  of  the  plaintiff's  bill  being,  amongst  other  tilings,  to  be  relieved 
upon  an  agreement  touching  an  assignment  of  a  lease  and  goods,  where  the  defendant 
pleaded  the  statute  of  frauds,  and  perjuries,  for  that  if  any  such  agreement  was  made, 
it  was  by  parol  ;  but  the  plaintitFs  counsel  insisting  that  the  plaintiff  doth  by  his  bill 
set  forth  that  it  was  agreed  that  the  agreement  should  be  put  into  writing  :  Upon  open- 
ing, and  debate  of  the  matter,  and  hearing  of  what  could  be  alledged,  his  Lordship 
doth  order  that  the  defendant  do  answer  so  much  of  the  plaintiff's  bill  only,  as  doth 
charge,  that  the  said  agreement  was  to  be  put  into  \vTiting  :  And  after  such  answer 
put  in,  the  plaintiff  may  reply  and  proceed  in  his  cause  as  he  shall  be  advised  :  but 
the  benefit  of  the  said  plea,  and  demurrer  is  hereby  saved  to  the  defendant  to  the  hear- 
ing of  the  cause ;  when,  if  the  plaintiff  shall  be  relieved,  this  Court  will  give  such 
directions  touching  the  defendant's  being  examined  upon  interrogatories,  as  to  this 
Court  shall  seem  meet. 

Neal  v.  Robinson. 
(Eeg.  Lib.  B.  B.  fol.  168.)     7  Nov.  1683. 
Bill  of  review  reheard. 

[16]  Whitlock  v.  Marriot. 
(Reg.  Lib.  B.  fol.  700.)    3  May  1686.     2  Ch.  R.  386,  S.  C. 

Answer  reported  scandalous.  Exceptions  to  the  report.  Upon  arguing  the  ex- 
ceptions, the  defendant  was  fined  £100,  and  his  solicitor,  who  had  forged  the  council's 
name,  £20,  and  committed  until  payment. 

[Mews'  Dig.  Criminal  Law,  F,  C ;  Practice,  XXV,  a.] 

Lloyd  v.  Powis. 

19  June  1671.    Nel.  C.  R.  147,  S.  C. ;  3  C.  R.  65,  S.  C.     Vid.  also  Temple  v.  Rouse, 

2  C.  C.  7,  S.  R 

The  plaintiff  brought  liis  bill  against  the  defendant's  father  for  land,  and  revived 
it  against  the  defendant  as  heir,  and  afterwards  the  bill  was  dismissed  with  costs. 

The  question  was,  whether  the  defendant  should  have  the  costs  expended  by  his 
father  before  the  revivor  :  And  it  was  ruled  he  could  not,  for  they  died  with  the  person. 

AUDLEY   V.    AUDLEY. 

(Reg.  Lib.  A.  fol.  69.)     19  Nov.  1690.     [1]  Eq.  Ca.  Ab.  277,  S.  C. ;  2  Vern.  192,  S.  C. 

The  committee  of  a  lunatic's  estate  hath  not  power,  by  purchasing  real  estate  with 
the  savings,  to  alter  the  nature  of  the  property,  and  lands  so  purchased  will  be 
considered  as  personal  estate. 

Thomas  Audley,  the  plaintiff's  brother  by  the  half  blood,  being  found  a  lunatic, 
Sir  Geo.  Audley  his  father,  and  Lord  Cornwallis,  and  others  were  appointed  his  com- 
mittees. The  father  dying  in  1666,  the  lunatic  thereupon  became  entitled  to  estates, 
partly  under  the  settlement  on  the  marriage  of  his  [17]  father  and  mother,  and  other 
estates,  which  descended,  of  the  yearly  value  of  £2000.  There  being  very  considerable 
savings  from  the  rents,  after  paying  for  the  lunatic's  maintenance,  the  committees 
laid  out  £9700,  part  of  such  savings,  in  a  purchase  of  lands  contiguous,  and  convenient 
to  the  lunatic's  estate,  and  took  the  conveyance  to  the  lunatic  in  fee. 

The  bill  was  filed  by  the  plaintiff,  his  brother  by  the  half  blood,  and  one  of  the  lunatic's 
next  of  kin,  to  have  the  estate  so  purchased,  with  the  savings,  considered  as  the  personal 
estate  of  the  lunatic  ;  and  it  was  argued,  that  it  was  not  in  the  power  of  a  committee 
to  alter  the  nature  of  a  lunatic's  estate. 

After  long  debate  by  the  Attorney  General,  and  Solicitor  General  and  other  counsel, 
before  the  Lords  Commissioners  Sir  John  Trevor,  Sir  William  Rawlinson,  and  Sir 
George  Hutchins,  the  Court  declared  the  committee  of  a  lunatic  had  not  power  to  alter 
the  nature  of  a  lunatic's  property,  and  that  the  laying  out  of  the  lunatic's  money  in  the 
purchase  of  lands  did  not  in  any  manner  alter  the  property  thereof,  and  that  the  plain- 
tiff, as  brother  of  the  half  blood  of  the  lunatic,  was  entitled  to  one-third  part  of  the 
money  so  laid  out  in  the  purchase  of  lands,  and  also  to  one-third  part  of  all  other  the 
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personal  estate  of  the  said  lunatic,  and  the  Master  was  to  enquire,  whether  the  estate 
purcl.ased  was,  at  the  time  of  the  purchase,  worth  the  money  paid  for  it 
[Mews    Dig.  Lunatic,  II,  h,  1.    See  Att.-Gen.  v.  Ailesbury,  1887,  12  App.  Cas 
672 ;  Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  sects.  117-124.] 

[18]  MiNEVE  V.  Row. 
3  March  1702. 
Both  sides  had  joined  in  a  commission,  and  the  defendant  had  commissioner? 
present  when  it  was  executed,  but  had  not  interrogatories,  therefore  couJd  not  examine 
He  this  day  moved  for  a  new  commission,  and  to  examine  liis  witnesses,  and  produced 
an  aadavit,  that  he  had  neither  seen,  nor  knew  the  contents  of  the  depositions  •  but 
it  was  refused.  ' 

[Mews'  Dig.  Evidence,  VII,  12.    See  Coventry  v.  Coventry,  1715,  Dick.  25.] 

Hayne  v.  Hayne. 
Michaelmas  1702. 
A  will  having  been  destroyed  by  the  brother  of  the  disinherited  heir,  the  devisee 
was  decreed  to  hold  and  enjoy,  and  a  trial  was  denied. 

[Mews'  Dig.  Evidence,  III,  e,  2.    See  Cowgill  v.  Rhodes,  1863,  33  Beav.  312.] 

Baker  v.  Holmes. 

(Reg.  Lib.  A.  fol.  202.)    25  Feb.  1705.    Lord  Keeper  Wright. 

Service  of  subpoena  on  the  mother  of  infants,  to  appear  and  answer,  they  being 
secreted,  deemed  good  service  on  the  infants. 

Tliis  cause  came  on  to  be  heard  the  16th  of  May  lust,  when  it  was  ordered  to  stand 
over,  with  Hberty  for  the  plaintiff  to  amend  his  bill  by  adding  parties  :  the  plaintiff 
did  amend  his  bill  by  adding  the  children  of  one  Rudge ;  but  not  being  able  to  find 
them,  and  the  defendant's  solicitor  refusing  to  tell  where  they  were  to  be  found,  by 
an  order  dated  the  20th  of  December  last,  it  was  ordered,  that  service  of  a  subpoena 
for  the  infants  to  appear,  on  the  defendant  Mary  Rudge  their  mother,  should  be  good 
service.  [19]  She  was  served,  and  the  children  not  having  appeared,  and  the  plaintiff 
not  knowing  where  they  were  to  be  found,  it  was,  on  the  motion  of  Mr.  Vernon, 
ordered  that  the  plaintiff  should  be  at  hberty  to  sue  out  an  attachment  against  the 
infants  to  compel  them  to  appear. 

[Mews'  Dig.  Infant,  G,  2.] 

Fawcet  v.  Fothergill. 

Francis  Calvert  and  others,  claiming  a  mortgage  for  £1000  on  the  estates  sequestered, 
by  order  dated  18th  February  1669  (entered  Reg.  Lib.  A.  fol.  396),  they  were  to  come 
in  to  be  examined  pro  interesse  suo,  and  the  plaintiff  was  to  exhibit  interrogatories 
for  that  purpose. 

By  an  order  dated  the  7th  of  January  1700  (entered  Reg.  Lib.  A.  fol.  340).  on 
petition  of  the  plaintiff,  after  stating  that  the  claimants  had  been  examined,  and  the 
depositions  returned  ;  it  was  referred  to  the  Master  to  certify  what  proof  the  claimants 
had  made  of  their  pretended  right. 

The  Master  made  his  report. 

The  matter  of  the  saitl  report  came  on  to  be  heard  8th  of  April  1703  (entered  Reg. 
Lib.  A.  fol.  206),  when  his  Lordship  ordered  the  plaintiff  to  reply  to  the  examination, 
and  the  examinant  was  to  be  at  liberty  to  examine  witnesses  toucliing  his  claim,  and 
to  take  out  a  commission,  wherein  the  plaintiff'  was  to  join  if  he  thought  fit. 

Witnesses  having  been  examined,  there  was  an  order  for  setting  the  matter  down 
to  be  heard  on  the  [20]  report,  the  26th  October  1705,  entered  (Reg.  Lib.  A.  fol.  101). 

The  matter  of  the  report,  by  which  the  master  found  the  claimant  to  have  really 
and  bona  fide  paid  £400  and  no  more,  came  on  to  be  argued.  Upon  debate  of  the  matter. 
and  hearing  the  exhibits,  and  the  proofs  taken  in  relation  to  the  matter  aforesaid  : 
his  Lordship  conceived  the  sequestrators  might  redeem  the  mortgagi',  and  directed 
an  account  as  to  £400. 
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Clare  v.  Werden. 
A  D   1706.     1  Eq.  Ca.  Ab.  3,  S.  C. ;  2  Vern.  548,  S.  C. ;  Minshul  v.  Lord  Mohun, 

10  Nov.  1711,  S.  P. 
It  was  held  that  a  defendant,  by  his  answer  to  a  bill  of  revivor,  is  not  to  contest  the 
justice  of  a  decree,  but  only  to  shew  cause  against  it. 

r.Mews'  Dig.  Executor  and"^  Administrator,  XIII,  c.     See  MinshuU  v.  Mohun,  svb  iiom. 
Mordant  v.  MinshuU,  1724,  6  Bro.  P.  C.  32.] 

Bradley  v.  Hind. 
12  Feb.  1707.     Lord  Cowper,  C. 
Verdict  against  verdict ;  a  new  trial  denied. 

HoLMDEN  V.  Tilly. 
4  Feb.  1708. 
A  decree  ad  compulandvvi  inrolled,  several  of  the  answers  being  omitted  ;  it  was 
certified  to  be  irregular,  and  held  to  be  so. 

[21]  MORETON    V.    MORETON. 

12  Jan.  1710.     Lord  Harcourt,  C.     Bower  v.  Grosvenor,  5  March  1718,  S.  P. 
Commission  executed  after  four  in  the  afternoon  of  the  day  on  which  it  was  return- 
able, held  to  be  regular. 

[Mews'  Dig.  Evidence,  VII,  8.] 

Price  v.  Solly. 

22  Nov.  1711.     Lord  Harcourt,  C. 

A  decree  obtained  by  surprise  :  on  application  by  motion  to  discharge  it,  it  was 

ordered  that  the  defendant  should  be  at  liberty  to  shew  cause  against  the  decree  before 

the  costs  of  his  default  were  paid,  and  that  the  whole  costs  should  be  reserved  until 

the  time  of  shewing  cause. 

Meers  v.  Lord  Stourton. 
20  Dec.  1711.     2  Salk.  512,  S.  C. ;  2  Eq.  Ca.  Abr.  14,  S.  C. ;  1  P.  W.  [146],  S.  C. 

On  a  bill  for  a  partition,  there  is  no  occasion  to  examine  witnesses  previously  to  the 
hearing. 

The  commissioners  named  in  the  commission  may  examine  witnesses  under  the 
commission  ore  tenus.  or  take  their  depositions  in  writing,  as  they  think  fit,  and  found 
their  partition  on  such  evidence.     This  was  affirmed  bj^  Mr.  Vernon  to  be  the  practice. 

Where  a  peer  is  to  perfect  an  answer  by  being  examined  on  interrogatories  before 
a  Master  after  hearing,  and  the  like  ;  in  such  cases,  it  is  to  be  upon  honour  ;  but  where 
a  peer  comes  himself,  and  is  to  [22]  make  satisfaction  to  a  party,  or  the  bill  is  for  dis- 
covery of  deeds,  or  the  like,  it  must  be  upon  his  oath  ;  and  so  it  was  held  on  motion 
the  above  day,  Lord  Stourton  insisting  it  ought  to  be  upon  honour. 
[Mews'  Dig.  Partition,  D,  3 ;  6,  b.] 

Robert  v.  Millechamp. 

(Reg.  Lib.  386.)     16  July  1712.     Lord  Cowper,  C. 

The  depositions  of  witnesses  taken  under  a  commission,  the  title  of  which  was 
mistaken,  ordered  to  stand,  and  the  mistake  to  be  set  right. 

The  plaintiff  sued  out  a  commission ;  the  defendant's  commissioners  joined,  and 
signed  the  plaintiff's  interrogatories,  and  witnesses  were  examined  on  the  part  of  the 
plaintiff,  and  the  defendant's  commissioners  signed  the  depositions  :  after  which,  it 
was  discovered  that  the  title  of  the  cau.se  in  the  commission  was  mistaken.  Upon 
an  application  to  suppress  the  depositions.  Lord  Chancellor  ordered  the  Six  Clerk  to 
amend  the  commission  in  respect  of  the  title  of  the  cause ;  but  the  plaintiff  to  pay  the 
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costs  of  the  motion,  and  to  be  at  the  expense  of  seaUng  a  new  commission  for  the 
examination  of  the  defendant's  witnesses,  and  the  Master  to  settle  a  time  and  place 
for  the  execution  of  the  commission. 

[Mews'  Dig.  Evidence,  VII,  10,  b;  1.5.] 

NoRTHCOTE  V.    NORTHCOTE. 

(Reg.  Lib.  B.  303.)    21  April  1713. 
Liberty  given  to  amend  exceptions  after  arguing  them. 

[23]  Gale  v.  Croft. 

4  Nov.  1713.     2  Eq.  Ca.  Abr.  415,  PI.  5,  S.  C. ;  Ibid.  494,  PI.  9,  S.  C. 

Parol  evidence  refused,  that  it  was  the  testator's  intention  to  devise  his  personal 

estate  exempt  from  debts. 

The  testator  bequeathed  his  personal  estate  to  his  executor,  and  devised  his  real 
e.state  to  be  sold  for  payment  of  his  debts,  the  surplus  of  which  he  gave  to  his  heir  at 
law.  The  heir  at  law  insisted  that  the  personal  estate  ought  to  be  first  applied  towards 
payment  of  the  debts,  in  ease  of  the  real  estate.  The  Lord  Chancellor  would  not  permit 
parol  evidence  to  be  read  of  the  testator's  intention,  that  the  devise  of  the  personal 
estate  should  be  exempt  from  debts,  and  decreed  the  executor  to  account  for  the  personal 
estate. 

Ex  parte  Ashton. 
21  Nov.  1713  ;  28  Nov.  1713  ;  20  Jan.  1713-14.     Lord  Cowper,  C. 

A  woman  of  weak  mind,  supposed  to  be  an  infant,  being  seduced  from  her  friends 
in  order  to  marry,  a  writ  de  homine  replegiando  was  granted  on  the  first  of  the  above 
days.  On  her  being  afterwards  married  (although  no  ward),  on  the  second  of  those 
days  the  husband,  and  the  clergyman  were  committed  to  the  Fleet.  It  being  after- 
wards discovered  she  was  neither  an  ideot,  nor  under  age,  they,  on  the  last  of  the  above 
days,  were  discharged. 

[Mews'  Dig.  Ecclesiastical  Law,  II,  10,  c] 

[24]  The  King  r.  Bradford. 

(Eeg.  Lib.  A.  fol.  249.)    a.d.  1714.     2  Lord  Eaym.  1327,  S.  0. 

A  bond  to  the  King  in  his  political  capacity  subsists  to  his  successor.    Bromley  v.  JoUiffe, 

20  June  1774,  S.  P. 

Whereas  a  writ  of  Mire /acifts  issued  against  the  defendant,  upon  his  not  having 
performed  the  condition  of  a  bond  entered  into  by  him,  and  one  Isaac  Fike  in  the 
penalty  of  £500  to  her  late  Majesty  Queen  Ann,  her  heirs,  executors,  and  adnunistra  ors, 
to  which,  upon  rules  given,  the  defendant  appeared,  and  put  in  a  demurrer,  and  us 
Majesty's  Attorney  General  having  joined  in  the  «^m«.  j^"^  t',c  proccejng  ha^  ng 
been  made  a  ooncUimn,  and  coming  on  this  day  to  be  argued  before  the  I/°'-f  <;^  ""^^"^■ 
in  the  presence  of  Counsel  on  both  sides,  his  Lordship  declared  *  '«.  «a>d  tor^  ^^f;;^^^^^ 
been  given  to  her  late  Majesty  in  her  political  capacity,  the  same  subsisted  to  1''^  P^^*'"* 
Majesty  as  her  successor,  and  did  therefore  order  that  the  demurrer  be  over-ruled. 

[Mews'  Dig.  Crown,  E,  1.] 

Pitt  v.  Willis. 
27  May  1715.    Lord  Cowper,  C. 
The  answer  of  a  defendant,  not  brought  to  hearing,  read  as  evidence  against  another 
defendant,  at  the  hearing. 

[25]  Earl  of  Coventry  v.  Countess  of  Coventry. 
6  July  1715. 

The  defendant  joined  in^a  commission  f^  t^STlf^^^Z^o^  On 
commissioners  present  at  the  execution  of  it,  but  liad  not  anj  fc 
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application  a  new  commission  was  granted  for  tlie  examination  of  lier  witnesses  ;  but 
the  Master  was  to  settle  the  interrogatories. 

[Mews'  Dig.  Evidence,  VII,  12.     See  Mineve  v.  Row,  1702,  Dick.  18.     See  King  of 
Hanover  v.  Wheatley,  1841,  4  Beav.  84.] 

Bertie  v.  Lokd  Falkland. 
10  Nov.  1715.     Lord  Cowper,  C. 

The  cause  was  lieard  tlie  ^Gth  of  January  1677.  There  was  an  appeal  to  the  House 
of  Lords  on  the  minutes  of  the  decree.  All  rested  ;  and  the  decree  remained  undrawn, 
until  the  suit  abated  by  the  death  of  Lord  Falkland.  The  plaintiff  applied  to  have  the 
decree  drawn  nunc  pro  tunc:  it  was  objected,  that  the  suit  being  abated  ought  to  be 
revived. 

Lord  Chancellor. — The  drawing  up  of  a  decree  is  as  material  a  thing  as  can  be  taken 
cai-e  of,  and  to  pass  and  enter  a  decree  nunc  jno  tunc,  is  to  debar  the  representative  of 
the  deceased  party  from  taking  that  course  he  may  be  advised  ;  tlierefore  the  suit 
ought  to  be  revived  before  the  decree  be  passed,  and  entered  nunc  pro  tunc ;  and  this 
Court  cannot  execute  a  decree  of  the  House  of  Lords,  but  by  their  order. 

[26]  Hampden  v.  Hainipden. 
Lord  Cowper,  C.     1  P.  Wms.  733,  S.  C. ;  1  Bro.  P.  C.  250  [2nd  ed.  3  Bro. 

P.  C.  550],  S.  C. 

A  will  was  destroyed,  and  upon  strong  proof,  it  was  decreed,  the  will  should  be  taken 
ns  set  out  in  the  bill  :  a  trial  denied.     On  appeal  to  tlie  Lords  the  decree  was  affirmed. 
[Mews'  Dig.  Will,  VIII,  e.     S.  G.  in  H.  L.  3  Bro.  P.  G.  550.     Followed,  Williams  v. 
Williams,  1863,  33  Beav.  30G ;  See  Cowgill  v.  Rhodes,  1863,  33  Beav.  312.] 

Hales  v.  Sutton. 
1 2  Jan.  1716.     Lord  Cowper,  C. 

The  defendants,  who  were  the  executors  of  the  testator  in  the  cause,  living  abroad. 
gave  a  letter  of  attorney  to  a  person  to  prove  tlie  will  :  service  of  a  subpoena  to  appear, 
and  answer,  on  such  attorney  or  proctor,  lield  to  be  good  service  on  the  defendants. 

[See  Smith  r.  Hibernian  Gold  Mine  Co.,  1803,  1  Sch.  &  Lef.  238 ;  Hobhouse  v. 
Coventry,  1841,  12  Sim.  140.] 

Lewis  Dolman  and  Dorothy  Dolman,  infants,  and  Anna  Maklv  Doljun,  ail 
ministratrix  of  Thomas  Humphry  Dolaun,  Plaintifl"s;  Philip  Weston,  John 
Smith,  Henry  Dean,  and  Sarah  Smith,  Defendants. 

(Reg.  Lib.  A.  238.)     25  Feb.  1716.     Lord  Cowper,  C. 

Devise  of  real  estates  charged  with  debts,  &c.,  and  of  the  personal  estate  to  the  same 
person,  there  being  no  express  words  to  exempt  the  personal  estate  from  the  payment 
of  debts,  &c.,  it  was  held  first  applicable.— 2  Vein.  740,  S.  C. :  Rep.  Eq.  128,  S.  C. ; 
Pice.  [Prec]  Ch.  456,  S.  C. :  2  Eq.  Abr.  496,  S.  C. ;  Poplv  v.  Poplv,  23  &  24  Car.  2. 
S.  P.;  Bonham  v.  Newman,  2  Ch.  Ca.  58,  159,  S.  P. ;  Hall  v.  Hall.  a.d.  1693,  Reg. 
Lib.  A.  130. 

Sir  Thomas  Dolman,  by  his  will,  dated  5th  February  1710,  bequeathed  to  tlir 
defendant  Sarah  Smith  all  his  household  goods,  and  sundry  other  particulars,  [27]  and 
gave  to  the  plaintiff  Dorothy  £1000  to  be  paid  at  twenty-five  ;  and  devised  his 
real  estates  in  Shaw  and  Speen,  to  the  defendants  Philip  Weston,  John  Smith,  and 
Henry  Dean,  and  their  heirs,  upon  the  trusts  after  mentioned,  chargeable  nevertheless 
with  the  payment  of  his  debts,  annuities,  legacies,  and  funeral  expences  (his  intent 
being,  as  the  plaintiff  Anna  Maria  Dolman  alledged,  that  his  real  estate,  and  not  his 
personal  estate,  should  be  liable  to  the  payment  thereof),  and  did  therebj'  charge  his 
real  estate  with  the  payment  of  the  same;  and  directed  the  said  trustees,  and  the 
survivor,  &c.,  to  receive  the  rents  and  profits  of  the  real  estates,  until  his  nephew  Thomas 
Humphry  Dolman,  since  dead,  or  the  per.'^nn  who,  by  virtue  of  the  v^nll,  should  be 
entitled  to  the  next  immediate  reversion  of  the  premises,  should  attain  the  age  of  twenty- 
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five  years  and  out  of  the  rents  to  dispose  of  particular  sums  mentioned  in  the  will  in 
the  maintenance  of  the  said  Thomas  Humpluy  Dolman  and  the  present  plaintiffs 
the  infants,  until  they  attained  the  age  of  twenty-live  years  ;  and  willed,  that  the  residue 
of  such  rents  (after  the  payment  of  Iiis  dehts,  annuities,  legacies,  and  funeral  expences), 
should  be  paid  to  the  said  Thomas  Humphry  Dolman,  or  such  pereon  as  the  nert 
revemon  ot  the  premises  should  belong  to,  at  twenty-five  ;  and  after  the  death  of  the 
said  ihomas  Humphry  Dolman,  and  in  default  of  heire  male  of  his  body,  to  the  use 
of  the  plaintiff  Lewis  Dolman,  and  the  heirs  male  of  his  body,  with  remainders  over 
to  the  heii-s  male  of  other  persons  therein  named ;  and  thereby  also  gave  £500  to  the 
plaintiff  Lewis  Dolman,  payable  at  twenty-five ;  and  the  residue  of  liis  personal  estate 
he  bequeathed  unto  the  said  Thomas  Humphry  Dolman;  and  [28]  appointed  the 
defendants  Phihp  Weston,  John  Smith,  and  Henry  Dean,  executors  of  his  said  will 
The  testator  died  the  30th  of  April  1711.  John  Smith  and  Henry  Dean  proved  the 
will  (Weston  declining  to  prove  the  same),  and  entered  on  the  real  estates  devised, 
and  received  the  rents  and  profits  thereof,  and  possessed  the  personal  estate,  and  with 
the  rents  paid  several  of  the  debts  secured  by  mortgage  and  bond. 

The  plaintiff  Lewis  Dolman  insisted,  that  the  residue  of  the  personal  estate,  not 
specifically  bequeathed,  ought  to  have  been  applied  to  such  payment,  the  same  being 
expressly  devised  to  Thomas  Humphry  Dolman,  who  being  dead  without  issue,  aged 
about  nineteen  years,  the  plaintiff  Lewis  thereby  became  entitled  to  tlie  said  real  estate, 
and  to  the  £500  given  to  liim  by  the  will  as  aforesaid.  And  the  plaintiff  Anna  Maria 
Dolman,  having  administered  to  the  said  Thomas  Humphry  Dolman,  claimed  to  be 
entitled  to  such  personal  estate  as  was  devised  to  him,  subject  to  be  distributed  according 
to  the  statute  of  distributions. 

The  bill  was  brought  for  an  account. 

The  defendants  admitted  the  testator  was  seised  and  possessed  of  such  real  and 
personal  estates,  and  that  he  made  such  will,  and  died,  as  before  stated  :  That  the 
defendants  Henry  Dean  and  John  Smith  alone  proved  the  will,  and  entered  on.  and 
received  the  rents  and  profits  of  the  real  estates,  and  possessed  the  personal  estate  ; 
and  insisted  that  all  the  personal  estate  was  liable  to  the  debts,  and  that  they  did  not 
know  or  believe  that  it  was  the  intention  of  the  testator,  that  his  real  estate  only,  and 
not  his  personal  estate,  should  be  subject  to  the  payment  of  his  debts,  funenJ  expences, 
and  legacies ;  and  admitted  the  death  of  Thomas  Humphry  [29]  Dolman,  an  infant 
and  without  issue,  but  submitted  whether  he  was  entitled  to  any  part  of  the  testator's 
personal  estate. 

Lord  Chancellor. — I  am  of  opinion,  that  although  the  residue  of  the  personal  estate 
(above  what  the  testator  hath  by  his  will  before  bequeathed),  is  devised,  yet  it  is  devised 
to  the  same  person  whom  he  makes  devisee  of  Iris  real  estate,  which  real  estate,  and  the 
surplus  profits  thereof,  the  testator  designed  should  be  received  by  his  trustees,  till  the 
devisee,  who  should  first  take,  should  attain  the  age  of  twenty-five  years  ;  so  that  his 
intent  was  to  increase  and  enlarge  the  estate  of  the  devisee  of  his  real  estate  as  much  as 
passible  ;  and  here  not  being  express  words  in  the  will  to  exonerate  the  personal  estate 
from  the  payment  of  debts,  to  which  by  law  it  is  liable  in  the  first  place  :  to  construe  it 
to  be  exempt  from  the  payment  of  debts  and  legacies,  in  order  to  put  the  larger  personal 
estate  into  the  hands  of  the  first  taker  of  the  real  estate  before  the  age  of  twenty-five, 
when  it  might  fall  (wliich  hath  in  fact  happened)  to  an  administrator,  would  be  accord- 
ing to  the  will,  but  contrary  to  the  intent  of  it,  which  principally  favours  the  taker  of 
the  real  estate  :  And  therefore  let  an  account  be  taken  of  the  testator's  personal  estate, 
not  specifically  bequeathed,  and  of  his  debt,«,  legacies,  and  funeral  expenci>s.  and  let  the 
personal  estate  be  applied  in  payment  of  tlieni;  and  declare  the  clear  surplus  of  the 
said  personal  estate,  after  payment  of  the  testator's  debts,  &c.,  belonged  to  Thomas 
Henry  Dolman,  and  now  to  the  plaintiff  Anna  Maria  Dolman,  the  administratrix  of 
the  said  Thomas  Henry  Dolman,  subject  to  the  law  concerning  intestate's  estates,  and 
let  the  same  be  paid  to  her. 

[30]  Harvey  v.  Matthew. 
11  July  171G.    Lord  Cowper,  C. 
A  demurrer,  after  the  defendant  had  stood  out  all  process  of  contempt  to  a  seques- 
tration, allowed  to  stand. 
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Moore  v.  Meynell. 

Lord  Cowper,  C.     1  August  1716. 

A  writ  of  ne  exeat  regno  against  a  feme  covert,  the  administratrix  of  her  late  husband, 
who  had  come  to  England  to  get  in  his  property. 

By  an  order  (the  order  is  not  entered. — J.  D.)  dated  the  11th  of  April  1719,  on  an 
aj)plication  for  tlie  wife  to  go  to  her  husband,  who  was  at  Antigua,  it  appeared  that  the 
plaintiff  had  had  dealings  with  the  late  husband  of  the  defendant  Ann  Meynell,  who 
was  his  administratrix,  and  had  possessed  what  effects  she  could  ;  that  she  had  inter- 
married with  the  defendant  John  Meynell ;  that  she  had  come  to  England  upon 
business,  and  meant  to  return  ;  that  a  writ  of  ne  exeat  regno  had  issued  against  her 
until  answer,  and  further  order  ;  that  having  given  bail,  and  put  in  her  answer,  she 
had  applied  to  have  the  writ  discharged,  whicli  the  Court  liad  ordered,  upon  her  giving 
security  to  abide  the  event  of  the  suit ;  and  tliat  she  had  given  security  accordingly. 

N.B. — The  Court  upon  this  appUcation  put  terms  upon  the  plaintiff  to  speed  the 
cause. 

[Mew's  Dig.  Ne  exeat  regno,  2.] 

[31]  Lord  Howard  v.  Lord  Abergavenny. 

G  August  1717.     Shepherd  r.  Shepherd,  25  May  1732  ;  Tribe  v.  Teal,  27  May  1745  ; 
Billers  v.  Billers,  1  August  1751,  S.  P. 

A  testamentary  guardian  for  an  infant,  who  is  abroad,  to  answer  and  defend  the 
suit. 

[Mew's  Dig.  Infant,  G,  6.  g.] 

Deardan  v.  Halsey. 
28  Jan.  1718. 

The  defendant  ordered  to  be  committed  for  a  contempt ;  but  not  being  to  be  found, 
a  sequestration  issued  ;  the  sequestrators  having  returned  nulla  bona,  liberty  was 
given  to  execute  the  want  of  commitment. 

Perishal  v.  Squire. 
Hil.  1718.     Lord  Macclesfield,  C.     Vid.  Dickenson,  v.  Marie  inf.  [Dick.  582]. 

The  plaintiff,  a  pauper,  claimed  as  heir  at  law ;  the  defendant  claimed  under  a  will 
not  proved,  and  a  deed  disputed  :  the  bill  was  retained,  with  liberty  to  bring  an  action. 
The  tenants  ordered  to  pay  the  plaintiff  £150  to  enable  him  to  go  to  trial. 
[Mews'  Dig.  n,  Practice,  11,  h;  2,  XXL  a.     See  Nye  v.  Maule,  1839,  4  My.  &  Cr.  342.] 

[32]  Davis  v.  Davis. 
(Reg.  Lib.  A.  fol.  619.)     3  May  1718.     2  Eq.  Abr.  554,  S.  C. 

An  executor  having  voluntarily  paid  legacies,  and  the  assets  afterwards  proving 
deficient,  the  legatee  was  decreed  to  refund.  The  like  determination  in  Roberts 
against  Roberts  (Bro.  C.  C.  487),  by  Lord  Thurlow,  C,  and  the  like  in  Deschamps  v. 
Tomkins,  at  the  sittings  after  Trinity  Term,  1789.  Vid.  also  Dagly  v.  Crump,  inf. 
[Dick.  35]. 

Creswell  v.  Radcliffe. 
(Reg.  Lib.  A.  557.)     15  Oct.  1718. 

The  bill  was  brought  without  the  consent  of  one  of  the  plaintiffs  :  upon  application 
to  dismiss  the  bill,  it  was  ordered  that  his  name  should  be  struck  out  as  one  of  the 
plaintiffs. 
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WooDROFFE  V.  Wood. 
24  Feb.   1719. 

Heir  at  law  destroys  the  ^^^ll,  whereby  tlie  estate  wa.s,  as  it  was  ailedged,  devised 
to  the  plamtiti.     ihe  heir  at  law  was  decreed  to  convey  the  estate  to  the  plaintiff  and 
his  heirs.     A  trial  was  denied  whether  there  was  such  a  will  as  set  out  in  the  bill' 
[bee  Hayne  v.  Hayne,  Dick.  18  ;  Hampden  v.  Hampden,  Dick.  2G,— 3  Bro   P  C 
550 ;  Cowgill  v.  Rhodes,  1863,  33  Beav.  312.] 

[33]  Alpha  v.  P.ayman. 
East.  1719. 

Liberty  given  to  take  an  answer  off  the  file,  and  to  put  in  a  new  answer,  upon  a 
discovery  that  defendant  at  the  time  was  ignorant  of  his  interest. 

The  plaintiff  drew  the  defendant  into  an  agreement,  whereby,  in  consideration 
of  £300,  he  was  to  relinquish  to  the  plaintiff  all  his  right  to  the  real  and  personal  estate 
left  to  him  by  J.  S.  The  bill  was,  to  have  the  agreement  performed  :  the  defendant 
put  in  liis  answer,  in  which  he  confessed  the  agreement,  and  submitted  to  have  it 
performed  ;  but  afterwards  discovering  that  the  estates  so  left  to  him  were  of  several 
thousand  pounds  value,  he,  therefore,  this  day  applied  for  liberty  to  take  his  answer 
off  the  file,  and  to  put  in  another  answer,  which  was  granted. 

Woodward  v.  Woodward. 
11  May  1719. 

The  defendant  appealed  from  a  decree  pronounced  by  the  Master  of  the  Rolls  in 
the  original  cause.  Before  it  was  brought  on,  the  plaintiff  filed  a  supplemental  bill 
to  carry  the  decree  into  execution,  apprehending  he  had  not  proper  parties  to  the 
decree  when  pronounced  :  the  defendant  demurred  {inter  alia),  for  that  the  appeal 
was  not  determined  :  the  demurrer  was  over-ruled. 

Clifford  v.  Beeston. 

Trin.  1719. 

The  course  pursued  when  a  certiorari  cause  is  brought  to  hearing. 

A  certiorari  bill,  to  remove  a  cause  out  of  the  Mayor's  Court.  Upon  the  cause 
coming  on  to  be  heard,  a  question  arose,  whether  the  bill  in  this  [34]  Court  slioiild 
be  first  opened.  After  debate,  the  bill  in  the  Mayor's  Court  was  first  opened,  then  the 
answer  to  that  bill,  and  the  counsel  for  the  bill  in  the  Mayor's  Court  stated  the  case 
and  proofs,  and  then  the  plaintiffs  in  this  Court  made  their  defence. 

DiDDLEFORD  V.  TiCHXER,  an  infant. 

(Reg.  Lib.  A.  fol.  493.)     13  July  1719. 

Plea  to  a  subpoena  scire  facias,  to  revive  a  decree,  allowed. 

The  original  bill  was  brought  to  have  a  settlement  made  by  the  late  defendant 
John  Ticlmer,  the  father  of  the  present  defendant,  of  certain  lands,  &c.,  to  the  use  of 
himself  for  life,  and  after  liis  death,  to  the  late  plaintiff  Elizabeth  and  her  heirs  for 
ever,  in  lieu  of  a  former  settlement,  which  he  had  destroyed.  And  upon  hearing  the 
said  cause,  the  said  late  defendant  was  decreed  to  execute  a  good  conveyance  to  the 
plaintiff  Ehzabeth  and  her  heirs,  to  commence  from  the  death  of  the  then  defendant 
•John  Tichner.  John  Tichner  died,  and  a  subpoena  scire  facias  having  been  issued 
against  the  defendant  John  Tichner,  his  infant  son,  he  put  in  a  plea  stating  that  the 
lands  that  came  to  him  on  the  death  of  his  father,  and  no  other,  he  claimed  as  heir 
in  tail  male  of  his  father,  under  the  will  of  John  Tichner  his  grandfather  his  fatlier 
having  done  no  act  by  fine,  or  otherwise,  to  bar  the  entail :  the  plea  was  allowed. 
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[35]  Dagly  v.  Crump. 

18  July  1719.     Lord  Macclesfield,  C. 

Liberty  given  to  amend  an  answer  so  as  to  explain  an  admission  therein  of  assets. 
Vid.  sup.  [Dick.  32],  Davis  v.  Davis. 

John  Eglesham  in  1692  procured  of  Sir  Richard  Crump  to  admit  him  a  partner 
in  buying  particular  parcels  of  tallovr,  by  means  of  which,  and  otherwise,  being 
indebted  to  Sir  Richard  Crump,  Crump  arrested  him,  and  he  confessed  judgment 
for  one  thousand  pounds. 

Matters  were  referred  to  arbitrators,  and  they  found  Eglesham  indebted  to  Sir 
Richard  Crump  in  two  hundred  and  sixty-eight  pounds. 

Before  payment  Sir  Richard  died,  and  Dame  Margaret  his  wid(jw,  the  executrix, 
proved  his  will. 

In  1G99  Eglesham  filed  a  bill  against  her  for  an  account  of  dealings  and  trans- 
actions between  him  and  her  said  late  husband  :  she  answered,  and  submitted  to 
account :  and  in  1704  the  cause  was  heard  at  the  instance  of  tlie  defendant,  and  an 
account  was  directed. 

The  Master,  on  the  16th  June  1712,  reported,  that  there  was  due  from  Eglesham 
to  the  estate  of  Sir  Richard,  £67.  Both  sides  took  exceptions ;  and  on  the  14th  January 
1714,  it  was  referred  to  the  Master  to  review  his  report.  Before  it  was  reviewed, 
Dame  Margaret  Crump  died,  having  made  her  will,  and  appointed  the  defendant 
sole  executrix,  wlio  proved  it. 

Eglesham  filed  a  bill  of  revivor  and  supplement,  to  revive,  and  liave  the  benefit 
of  the  decree  in  the  original  cause. 

The  present  defendant  answered,  and  from  an  idea  that  ujxin  taking  the  account 
Eglesham  would  be  found  [36]  indebted  to  tlie  estate  of  Sir  Richard  Crump,  admitted 
assets  to  satisfy  the  plaintiff's  demand. 

The  Master  proceeded  to  review  his  report,  but  the  defendant,  and  lier  testatrix 
Dame  Margaret  Crump,  having  unfortunately  employed  a  clerk  in  Court  who  neglected 
their  affair.s,  and  did  not  attend  the  Master  therein;  on  the  26th  of  October  1717 
he  made  his  report,  and  thereby  found  Sir  Richard  Crump  was  indebted  to  Eglesham 
to  a  large  amount. 

The  defendant  took  exceptions  to  tlie  report,  which  came  on  to  be  argued  on  the 
1st  and  3d  days  of  May  1717,  which,  for  want  of  full  evidence,  through  the  neglect 
of  her  solicitor,  were  overruled. 

The  balance  found  due  being  twice  as  much  as  the  defendant  was  worth,  she,  as 
executrix  of  the  .said  Dame  Margaret,  having  never  possessed,  nor  been  able  to  possess, 
more  of  the  estate  of  the  said  Dame  Margaret,  or  of  the  estate  of  the  said  Sir  Richard 
Crump,  after  payment  of  his  debts  and  funeral  expences,  than  £400,  except  £100  a- 
year,  in  freehold  lands,  which  came  to  her  partly  by  descent,  and  partly  by  purchase, 
which  could  not  have  been  liable  to  the  plaintiff's  demands  had  she  not  inadvertently 
admitted  assets;  she  on  the  19th  of  June  preferred  a  petition  stating  to  the  above 
effect,  that  as  the  case  stood  she  was  not  only  in  danger  of  losing  the  whole  of  her  estate, 
but  her  liberty  :  that  she  had  obtained  an  order  te  re-argue  the  exceptions,  but  before 
the  same  were  re-argued,  the  said  late  plaintiff  John  Eglesham  died,  and  the  plaintiffs 
were  his  representatives  ;  and  by  her  petition  she  prayed,  that  she  might  be  dis- 
charged from  the  admission  in  her  answer. 

[37]  Upon  hearing  the  petition  this  day,  after  reading  an  affidavit  of  John  Rowc 
the  counsel,  and  liichard  Hassel  the  solicitor,  who  drew  and  advised  lier  answer,  and 
tliereby  admitted  assets,  upon  an  idea,  and  that  only,  that  instead  of  Sir  Richard 
Crump's  being  indebted  to  Eglesham,  he  was  indebted  to  Sir  Richard  :  and  upon 
reading  an  affidavit  of  the  defendant  to  the  like  effect,  his  Lordship,  after  hearing 
counsel  on  all  sides,  declared  he  was  of  opinion,  considering  the  circumstances  of 
the  present  case,  that  the  defendant  ought  to  be  at  liberty  to  alter  and  amend 
her  answer,  so  far  as  to  explain  the  admission  of  assets  therein  in  such  manner  as  to 
admit  assets  to  answer  the  plaintitt''s  demand,  if  such  demand  do  not  amount  to 
above  £400.  and  gave  her  leave  to  amend  the  same  accordingly,  she  reswearing  the 
answer  so  amended  :  but  the  plahitiff  was  to  be  at  liberty  to  examine  the  defendant 
as  to  further  assets. 
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Pitt  v.  Brewster. 

3  Feb.  1721. 

Bill  for  an  account  of  the  testator's  estate.     It  was  objected,  that  one  of  the  executors 

was  not  a  party  :  he  was  ordered  to  be  introduced  into  the  decree  (the  decree  is  not 

entered.-J    D.)  tlien  made,  as  a  part,y,  and  ordered  to  account  before  the  Master 

without  putting  off  the  cause  to  add  parties. 

[Mews'  Dig.  Executor  and  Administrator,  XIII,  c;  Practice,  II    b-  XX    5    c 
See  White  v.  Hall,  1 830,  1  Rus.  &  M.  332 ;  Sapte  v.  Ward,  1844,  1  Col'i.  24.  j     ' 

[38]  Richmond  v.  Tayloue. 
3  Nov.  1721.     IP.  Wms.  734,  S.  C. ;  2  Eq.  Ca.  Abr.  516,  S.  C. 
Where  there  is  any  fraud  in  carrying  on  or  defending  the  cause  of  an  infant,  he  may 
seek  his  satisfaction  against  his  guardian,  or  bring  his  bill  to  be  relieved  against 
the  fraud. 

A  decree  by  consent,  to  the  prejudice  of  an  infant,  and  no  day  given  for  liim  to  shew 
cause  when  of  age :  having  attained  twenty-one,  he  filed  a  bill  to  be  relieved  against 
the  decree,  and  to  set  the  same  aside. 

Lord  Chancellor.— \Yherfi  there  is  any  fraud  in  carrying  on  or  defending  the  cause 
of  an  infant,  he  may  seek  his  satisfaction  from  his  guardian,  or  he  may  bring  his  bill 
to  be  reheved  on  the  head  of  fraud ;  but  no  fraud  appearing  in  obtaining  the  decree, 
the  plaintiff  is  barred  thereby,  and  therefore  let  the  bill  stand  dismissed. 

Hampheeys  v.  Incledon. 

18  Dec.  1721.     IP.  Wms.  753,  S.  C. 

Demurrer  to  a  bill  of  revivor,  for  that  the  plaintiff  doth  not  charge  she  hath  proved 
her  husband's  will,  allowed. 

[Mews'  Dig.  Executor  and  Administrator,  II,  c,  XIII,  b,  1.] 

BowHEE  V.  Grills. 

14  May  1722.     Vid.  Bagshaw  v.  Earl  of  Thanet,  12  Nov.  1743  ;  Earl  Gower  v. 
Duchess  of ,  May  1764;  &  &  Chiist  Coll.,  14  Dec.  1787. 

The  defendant,  without  being  served  with  a  subpoena  to  appear,  put  in  a  plea  and 
answer  :  the  plea  was  allowed  :  a  question  was  made,  whether  the  defendant  was 
entitled  to  costs,  having  appeared  voluntarily.  Lord  Chancellor  held  that  by  the  prac- 
tice the  defendant  did  not  lose  his  costs. 

[39]  Carter  v.  De  Brune. 

12  July  1722. 

It  should  seem  the  cause,  upon  this  order's  being  granted,  was  compromised,  there 

being  no  further  traces  of  it. — J.  D. 

Application  that  service  of  a  subpoena  to  appear  on  a  person,  who  transacted  matters 
under  a  letter  of  attorney  from  the  defendant,  might  be  deemed  good  service  on  tlie 
defendant.     This,  although  opposed,  was  granted. 

[See  note  to  Hales  v.  Sutton,  Dick.  26.] 

Sir   C^sar   Child  Baronet,  Plaintiff;  Henry  Godolphin,  and  Frances   Comber 

and  Others,  Defendants. 
(Reg.  Lib.  A.  fol.  135.)     11  March  1723. 
If  a  defendant  pleads  the  Statute  of  Frauds  to  a  bill  for  a  specifick  performance,  he 
must  by  answer  deny  the  agreement ;  for  if  he  admits  it,  he  takes  it  out  of  the 
statute. 
The  matter  of  the  plea  put  in  by  the  defendant  Comber  coming  on  the  5th  instant  to 
be  argued  in  the  presence  of  Counsel  learned  on  both  sides;  the  said  plea,  as  to  such  part 
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of  the  bill  as  seeks  to  compel  her  to  execute  an  assignment  of  her  term  in  the  lease 
from  the  Dean  and  Chapter  of  Saint  Paul's  in  the  bill  mentioned,  and  of  all  her  right 
and  benefit  of  and  in  renewing  the  same,  and  of  her  right  and  title  from  the  crown 
for  holding  Shadwell  Market,  and  which  seeks  to  compel  her  to  perform  the  pretended 
agreement  for  the  said  defendant's  interest  in  the  said  lease,  and  purchase  of  the  grant 
in  the  bill  also  particularly  mentioned,  being,  that  by  an  act  of  parliament  made 
in  the  30th  year  of  King  Charles  II.  entitled,  an  act  for  the  prevention  of  frauds  and 
perjiiries,  it  is  amongst  other  things  enacted,  that  from  and  after  the  24th  June  1677, 
no  action  should  be  brought  whereby  to  charge  any  person  on  any  [40]  agreement  or 
contract  for  sale  of  lands,  tenements,  and  hereditaments,  or  any  interest  in  or  concern- 
ing them,  unless  the  agreement  on  which  such  actions  should  be  brought,  or  some 
memorandum  or  note  thereof,  should  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  or  some  other  person  by  him  lawfully  authorised.  And  the  said 
defendant  insisted,  that  she,  or  any  other  person  by  her  lawfully  authorised,  did  never 
sign  any  agreement  or  any  memorandum  or  note,  whereby  she  agreed  to  sell  or  assign 
the  said  premises,  or  any  part  thereof,  for  the  sum  of  £750,  or  any  other  sum  ;  nor 
did  she  remember  that  she,  or  any  other  person  by  her  authorised,  did  ever  sign 
any  memorandum,  writing,  or  note,  any  ways  relating  to  any  agreement  for  the  sale 
of  the  said  premises,  or  any  part  thereof,  to  the  plaintiff,  saving  the  letter  in  the  bill 
mentioned  to  be  dated  the  '22d  of  April  last,  which  was  brought  to  her  by  the  plaintiff', 
ready  written  and  prepared  by  the  plaintiff,  as  she  believes,  and  to  which  the  plaintiff' 
earnestly  desired  her  to  subscribe  her  name,  alledging  the  same  to  be  only  a  letter 
of  recommendation  ;  and  as  the  same  was  directed  to  the  said  Dean,  she  apprehended 
it  was  to  have  been  carried  to  and  left  with  the  said  Dean ;  and  in  confidence  thereof, 
she  was  induced  to  subscribe  the  said  letter ;  and  is  advised  and  insists  the  said  letter 
is  not  such  a  writing,  note,  or  memorandum  as  is  meant  by  the  said  act  to  make  good 
an  agreement  relating  to  land,  in  regard  the  terms  of  the  said  pretended  purchase, 
or  the  sum  or  price  which  the  plaintiff'  was  to  pay  for  the  same,  is  not  expressed  therein, 
and  the  omission  thereof  leaves  the  case  liable  to  all  the  mischiefs  and  inconveniencies 
[41]  which  by  the  said  act  are  intended  to  be  prevented  ;  and  after  she  had  subscribed 
the  said  letter,  the  plaintiff  was  so  far  from  thinking  the  same  was  binding  to  the  defen- 
dant, that  he  offered  to  give  her  £1000  for  part  of  the  said  premises,  and  proceeded 
so  far  as  to  procure  a  writing  to  be  drawn  touching  the  said  subsequent  proposed  agree- 
ment. 

Upon  hearing  the  said  plea,  and  debate  of  the  matter,  and  hearing  of  what  was 
alledged  on  both  sides,  it  was  ordered  that  the  said  plea  should  stand  for  an  answer. 
with  liberty  for  the  plaintiff"  to  except  thereto,  and  that  the  benefit  thereof  should 
be  saved  to  the  defendant  until  the  hearing  of  the  cause  ;  %rith  which  order  the  de- 
fendant Comber  conceiving  herself  aggi-ieved,  for  that  the  plaintiff  may  except  to  the 
said  plea  touching  the  matters  relating  to  the  said  pretended  agreement  which  she  is 
advised  she  ought  not  to  answer  unto,  and  after  a  replication  filed,  may  serve  her  with 
a  subpoena  to  rejoin  and  examine  witnesses  to  estabhsh  liis  pretended  parol  agreement, 
by  means  whereof  the  defendant  may  be  deprived  of  the  benefit  of  the  said  statute, 
or  at  least  be  put  to  great  and  unnecessary  expence ;  therefore  appealed  therefrom, 
and  petitioned  the  Right  Honourable  the  Lord  Chancellor  of  Great  Britain  to  have 
the  said  plea  re-argued,  which  being  granted,  and  depositing  five  pounds  with  the 
Register,  and  the  matter  of  the  said  plea  coming  this  present  day  to  be  re-argued  before 
his  Lordship. 

Upon  hearing  the  said  plea  and  the  plaintiff's  bill  read,  and  of  what  was  alledged 
on  both  sides,  his  Lordship  saw  no  cause  to  vary  the  said  order,  and  [42]  doth  order 
that  the  same  be  confirmed,  and  that  the  deposit  be  paid  to  the  plaintiff'. 

His  Lordship  said,  the  plea  insisting  on  the  statute  was  proper,  but  then  the  de- 
fendant ought  by  answer  to  deny  the  agreement ;  for  if  she  confessed  the  agreement, 
the  Court  would  decree  a  performance  notwithstanding  the  statute,  for  that  such 
confession  would  not  be  looked  upon  as  perjury,  or  intended  to  be  prevented  by  the 
statute. 

[Mews'  Dig.  Contract,  D,  2  ;  Specific  Performance,  I,  B.  2,  d  ;  Vendor  and  Purchaser, 
A,  2,  d,  vii.     S.  G.  Swans.  423  n.] 
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Davis  v.  Larner. 

11  March  1723. 

Demurrer  to  an  original  bill  to  vary  a  decree,  allowed. 

On  a  demurrer,  for  that  the  plaintiff  seeks  to  vary  a  decree  against  him,  which  by 
the  rules  of  the  Court  cannot  be  done  by  original  bill  (It  will  for  fraud. — J.  D.)  ;  it 
was  urged  that  the  decree  not  being  signed  and  enrolled,  a  bill  of  review  doth  not  lie : 
but  the  Court  held  it  did,  and  allowed  the  demurrer. 

Sayer  v.  Sayer. 

(Reg.  Lib.  B.  fol.  386.)    23  May  1723. 

Suit  revived  by  scire  facias,  and  costs  of  a  plaintiff,  who  had  mairied  since  the 
decree  ordered  to  be  taxed. 

The  decree  gave  the  plaintiff  Mary  Sayer  her  costs  :  the  decree  was  signed  and 
enrolled,  and  the  accounts  were  taken  ;  but  before  the  costs  of  the  said  Mary  Sayer  were 
taxed,  she  intermarried  with  Edmund  Littlehales.  Application  was  this  day  made  for 
a  subpoena  scire  facias  against  the  defendants  in  the  original  cause,  to  shew  cause  why 
the  decree  and  pro-[43]-ceeding  should  not  stand  revived,  and  why  the  same  should 
not  be  performed  to  the  said  Littlehales  and  his  wife,  as  the  same  would  have  been,  had 
they  not  intermarried.  The  defendants  shewed  cause,  which  was  disallowed,  and  the 
order  made  absolute,  and  the  decree  and  proceeding  were  ordered  to  stand  re\'ived. 

Hayward  v.  Colley. 
(Reg.  Lib.  A.  fol.  370.)    3  July  1724. 

A  joint  commission  executed.  The  plaintiff  examined  several  witnesses :  after- 
wards the  defendant  added  interrogatories  in  the  examiner's  office,  and  examined 
several  witnesses.  The  regularity  being  questioned,  it  was  referred  to  the  Master, 
and  upon  exceptions  to  his  report,  the  Court,  as  publication  had  not  passed,  held  it  to  be 
regular. 

Heath  v.  Lake. 
20  July  1724. 

It  was  said,  that  the  answer  cannot  be  read  to  support  a  demurrer  :  but  it  appears 
by  the  order  that  the  answer  was  read. 

[44]  Rastel  v.  Hutchinson. 

10  Feb.  1726. 

Plea  of  the  Stat,  of  Frauds  to  have  the  benefit  of  a  purchase  made  by  the  defendant, 

who  was  employed  for  the  purpose,  but  who  took  the  conveyance  to  himself. 

Plea  of  the  Statute  of  Frauds  :  the  bill  charged,  that  the  plaintiff  had  employed  the 
defendant  Hutchinson  to  purchase  a  house  for  liim  of  Sir  Matthew  Jenmson  ;  that 
he  accordingly  made  such  purchase,  and  took  a  conveyance  to  hmiself,  and  refused  to 
make  a  convevance  to  the  plaintiff,  and  that  in  order  to  prevent  the  plamtift  from 
enjoying  the  premises,  he  reconveyed  the  same  to  the  said  Sir  Matthew  Jenmson  ;  tiie 
bill  was,  therefore,  against  both,  and  by  it  the  plaintiff  prayed  to  have  a  performance 
of  the  purchase.  •  i  n     .    t 

Upon  the  plea's  being  argued,  it  was  ordered  to  stand  for  an  answer,  \nth  hberty  lor 
the  plaintiff  to  except,  and  the  benefit  saved  to  the  hearing. 

Gambier  v.  Leheup. 

20  April  1726. 

The  defendant  put  in  his  answer  :  the  plaintiff  afterwards  amended  his  bill :  th^ 

defendant  then  put  in  a  plea  to  the  whole  bill.     Ou  the  above  day  the  plamt.ff  mo^ed 

to  discharge  the  plea,  because  it  was  to  the  whole  biU  :  but  the  Court  demed  the  motion. 
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[45]  Gibson  v.  Scudamore. 
(Eeg.  Lib.  A.  fol.  181.) 

7  Nov.  1726.    Lord  King,  C.    Select.  Ca.  in  Ch.  G3,  S.  C. ;  2  Eq.  Abr.  773,  S.  C. ; 

Mosel.  6,  S.  C. 

Lands  purchased  by  the  guardian  of  an  infant  witli  his  personal  estate,  will,  in  case 
of  his  death  during  his  minority,  be  considered  still  as  personalty. 

On  a  bill  brought  on  behalf  of  an  infant  against  his  trustee,  under  his  father's  will, 
the  sum  of  £8000  and  upwards  was  found  to  be  in  the  hands  of  Mr.  Price,  the  trustee. 
The  said  trustee  afterwards  purchased  an  estate  contiguous  to  the  infant's,  and  by  will 
devised  that  estate  to  the  infant  in  fee  simple,  and  died.  The  infant  afterwards  died 
intestate.  Upon  the  infant's  death,  a  question  arose  between  the  heir  at  law,  and  the 
next  of  kin  of  the  infant,  whether  the  estate  so  devised  was  to  be  considered  as  real,  or 
personal  estate  ;  and  this  suit  was  instituted  to  determine  it. 

The  Lord  Chancellor  was  of  opinion,  that  the  devise  of  the  estate  was  a  satisfaction 
pro  tanto  of  what  was  due  from  the  devisor,  and  that  £3330,  the  purchase  money,  was 
to  be  deducted  out  of  it,  with  interest,  and  that  such  £3330,  and  the  interest,  were  to 
be  considered  as  part  of  the  personal  estate  of  the  said  infant. 

[Mews'  Dig.  Conversion  and  Reconversion,  A,  4,  a ;  Infant,  C,  5 ;  H,  4,  b ;  Trust 
and  Trustee,  C,  6,  c,  v;  Will,  IX,  k,  18.  See  Att.-Gen.  v.  Ailesbury,  1887,  12 
App.  Cas.  672.] 

HoLLES  V.  London  Assurance  Company. 

15  Jan  1728. 

Bill  to  be  relieved  as  to  a  pohcy  of  insurance,  upon  pretence,  that  the  trustee  would 
not  consent  to  have  his  name  used.  The  defendant  demurred ;  and  the  demurrer  was 
allowed. 

[46]  Lethieullier  v.  Lord  Castlemain 
(Reg.  Lib.  B.  fol.  196.) 

27  Oct.  1726.     Lord  King,  C.     2  Eq.  Abr.  161,  S.  C. ;  Sel.  Ca.  in  Ch.  60,  S.  C. 
Issue  to  try  and  settle  boundaries  of  two  manors  by  a  special  jury,  and  to  have  a  view. 

The  bill  was,  that  the  defendant  might  admit  the  boundaries  between  the  manors 
of  the  plaintiff  and  defendant,  or  that  a  commission  might  issue  to  set  out  the  same, 
and  to  examine  witnesses  to  perpetuate  their  testimony,  and  to  be  quieted  in  the  posses- 
sion of  the  pond  in  question,  and  for  an  injunction. 

The  bUl  stated,  that  the  plaintiff  had  for  many  years  been  seised  in  fee  simple  of  the 
manor  of  Aldesbrook  in  Essex,  and  of  the  capital  house  called  Aldesbrook  House,  and 
of  a  pond  containing  eight  acres,  and  of  three  hundred  acres  of  heath,  furze,  and  moor, 
being  the  waste  grounds,  and  part  of  the  demesne  of  the  said  manor  :  that  the  right 
to  the  said  manor  was  derived  under  letters  patent,  dated  the  2Gth  of  April,  26th  of 
Henry  VIII.  :  that  the  said  manor  and  waste  ground  had  been,  time  out  of  mind, 
distinguished  from  other  manors  in  the  neighbourhood  by  marks,  and  bounds,  and 
in  particular  from  the  manor  of  Wansted  belonging  to  the  defendant :  that  sundry 
acts  were  done  by  the  former  proprietors  of  the  said  manor  of  Aldesbrook.  such  as 
cutting  turf,  and  by  bringing  actions  against  the  owners  of  the  said  manor  of  Wansted,  ' 
for  trespasses  by  them  committed  on  the  said  manor  of  Aldesbrook,  in  which  verdicts 
had  been  obtained. 

The  bill  then  states,  that  the  defendant  had,  in  order  to  enlarge  his  park,  cut  the 
head  of  the  said  pond,  and  had  taken  part  of  the  waste  of  the  said  manor  of  [47]  Aldes- 
brook into  liis  park,  claiming  right  thereto  as  part  of  the  said  manor  of  Wansted. 

The  defendant  by  liis  answer  admitted  the  plaintift''s  right  to  the  manor  of  Aldes- 
brook, and  that  he  the  defendant  had  enlarged  his  park,  and  had  inclosed  in  it  part 
of  the  waste,  but  denied  the  same  to  be  part  of  the  plaintiff's  manor ;  and  admitted 
he  claimed  all  the  waste  ground,  and  the  pond,  which  the  plaintiff  by  his  bill  stated 
to  be  within  the  manor  of  Aldesbrook. 
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Ar'"'  ^"°™ey  General  and  Mr.  Smart  were  Connsel  for  the  plaintiff. 

Mr.  Solictor  General,  Mr.  Lutwych,  and  Mr.  Mead,  were  Counsel  for  the  defendant. 
who  argued  that  the  matter  was  entirely  legal ;  that  the  plaintiff  might  try  his  righi 
at  law,  and  that  there  was  nothing  to  prevent  the  plaintiff's  bringing  an  action  at  law. 

LordChanceUc^.-\.et  the  plaintiff  proceed  to  a  trial  at  bar  in  the  Court  of  King's 
Bench,  to  try  whether  the  pond  in  the  hill  called  Aldesbrook  Pond,  be  the  plaintiff's 
"""i.f  defendants;  and  also  to  try  what  are  the  boundaries  between  the  plaintiff's 
and  the  defendant  s  manors,  lands,  and  soil  ;  the  plaintiff  offering,  if  he  shall  be  entitled 
to  costs,  to  accept  msi  prius  costs  ;  and  if  the  defendant  shall  be  entitled  to  costs  he 
will  pay  costs  on  a  trial  at  bar,  and  the  issues  to  be  tried  by  a  special  jury  of  the  county 
o±  Ji.ssex  and  the  jury  to  be  returned  not  to  be  freeholders  of  the  forest  of  \\-altliam, 
but  treeholders  in  other  parts  of  the  county  :  and  each  party  is  to  deliver  to  the  other 
a  note  in  writing,  containing  a  particular  of  the  boundary  "insisted  on  by  them  ;  and 
each  boundary  is  to  be  tried,  and  if  the  jury  shall  find  any  other  particular  lioundary, 
they  are  to  mark  the  same  on  the  back  of  [48]  the  habeas  corpora  or  dislringas  ;  and 
the  jury  are  to  have  a  view  of  the  places  in  question  before  the  trial,  to  be  shewn  to 
theni  by  two  persons,  one  of  whom  is  to  be  named  by  the  plaintiff,  and  the  other  by 
the  defendant ;  and  reserve  costs  and  further  directions. 

[Mews'  Dig.  Boundarias,  Party  Walls  and  Fences,  1,  b.] 

Blakeway  v.  Earl  of  Strafford. 

19  Oct.  1726.     2  Eq.  Abr.  579,  S.  C. ;  Sel.  Ca.  in  Ch.  57,  S.  C. ;  2  P.  Wms.  373,  S.  C.  ; 

3  Bro.  P.  C.  305  [2nd  ed.  6  Bro.  P.  C.  630],  S.  C. 

Bill  to  be  paid  a  debt  of  twenty  years  standing,  due  from  Sir  Thomas  Johnson  : 
by  his  will  he  directed  his  personal  estate  to  be  applied  in  payment  of  his  debts ;  and 
if  the  personal  estate  should  not  be  sufficient,  then  his  real  estate  to  be  subject  to  liis 
debts.  The  defendant  pleaded  the  Statute  of  Limitations :  the  plea,  on  argument, 
was  over-ruled;  the  will  directing  his  debts  to  be  paid  taking  the  case  out  of  the 
statute. 

[Mews'  Dig.  Limitations  (Statutes  of),  B,  II,  7.    See  case  in  H.  L.  6  Bro.  P.  C.  630 ; 
see  In  re  Stephens,  1889,  43  Ch.  D.  39.] 

Burrows  v.  Jamereau. 
22  Nov.  1726.     Sel.  Ca.  in  Ch.  69,  S.  C. ;  2  Stra.  733,  S.  C. ;  2  Eq.  Abr.  524,  S.  0. ; 

Mosel.  1,  S.  C. 

Decree  at  Leghorn  allowed  to  be  read  as  evidence ;  and  this  Court  would  not  over- 
rule what  was  determined  there. 

The  bill  was,  to  be  relieved  against  two  actions  brought  upon  two  bills  of  exchange, 
the  drawer  having  failed  before  the  bills  were  accepted  ;  and  by  the  custom  of  Leghorn, 
the  acceptance  is  void,  if  it  be  after  the  drawer  becomes  a  bankruj)t :  and  so  it  was 
determined  in  the  present  case  in  the  proper  Court  of  Leghorn,  in  which  a  decree  had 
been  made  for  setting  aside  the  acceptance. 

Upon  hearing  this  cause,  tlie  Court  allowed  the  .said  decree  to  be  read,  and  said. 
This  matter  hath  [49]  been  judicially  determined  at  Leghorn,  and  this  Court  will  not 
over-rule  what  was  determined  in  a  proper  Court,  where  the  action  was  brouglit : 
therefore  let  the  injunction  granted  in  this  cause  be  perpetual,  and  let  the  defendant, 
at  the  plaintiff's  expeiice,  acknowledge  satisfaction  on  the  record  of  the  judgment. 

[Mews'  Dig.  Evidence,  III,  a,  4.     Sec  Ellis  r.  M'Henry,  1871,  L.  K.  6  C.  P.  234.] 

Strickland  v.  Mackenzie. 
11  Jan.  1727. 

Plea,  and  answer  :  plea,  on  arguing,  ordered  to  stand  for  an  answer,  without 
liberty  to  accept.  The  plaintiff  took  exceptions,  and  at  the  same  time  served  the 
defendant  \vith  a  subpoena  to  make  a  better  answer  :  the  Court  held  he  could  not  do 
both. 
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Gage  r.  Hunter. 

1  Feb.  1727. 

Liberty  given  to  examine  a  witness  viva  voce  after  publication,  as  to  a  particular 
fact,  and  Ihe  defendant  to  cross-examine  him. 

Box  V.  Allen. 
26  April  1727. 

Bill  to  be  relieved  against  an  order  of  the  Commissioners  of  Sewers.  Demurrer 
to  so  much  of  the  bill  as  sought  to  alter  any  of  the  orders  of  the  Commissioners,  or  to 
return  any  money  by  them  received,  for  that  the  remedy  was  at  law,  and  no  equity 
to  be  relieved  in  this  Court.     The  demurrer  was  over-ruled. 

[Mews'  Dig.  Sewers  and  Drains,  2.     See  Att.-Gen.  v.  Forbes,  1836,  2  My.  & 

Cr.  133.] 

[50]  Hamond  v.  . 

28  April  1727. 

A  witness  examined  two  days  after  publication  passed ;  the  time  liaving  been 
previously  appointed  without  thought  of  the  day. 

Publication  would  pass  ;  and  tlie  defendant  liaving  cro.ss-examined  the  witness, 
the  Court  would  not  suppress  the  deposition. 

Thomas  v.  Hole. 

11  April  1728.     2  Eq.  Abr.  332,  368,  S.  C. ;  Ca.  Temp.  Talb.  251,  S.  C. 

A  bequest  to  relations  means  such  persons  as  would  be  entitled  under  the  Statute 

of  Distributions. 

John  Harrold,  by  will,  directed  his  executors  to  pay  £500  to  all  the  relations  of 
Edith  Hole,  to  be  equally  divided  between  them.  The  question  was,  what  persons 
should  be  deemed  relations  to  take  under  the  devise. 

The  Court  was  of  opinion,  that  by  the  relations  of  Edith  Hole  it  was  to  be  under- 
stood, such  relations  as  would  be  entitled  to  a  share  of  Edith  Hole's  estate  according 
to  the  Statute  of  Distribution  of  intestate's  estates  ;  and  that  such  persons  were 
entitled  to  the  £500  equally  between  them,  and  decreed  payment  accordingly. 

[Mews'  Dig.  Will,  IX,  h,  1,  f.] 

Mackworth  v.  Penrose. 

19  July  1728. 

Application  to  use  depositions  taken  in  a  former  cause  between  other  parties  at 
the  hearing  of  this  cause,  as  to  the  credit  of  one  Spoiler,  a  witness,  denied. 
[Mews'  Dig.  Evidence,  HI,  b,  2,  c] 

[51]  Countess  of  Warwick  v.  Edwards. 

6  Nov.  1728.     1  Eq.  Abr.  140,  S.  C.  ;  2  Bro.  P.  C.  494  [2nd  ed.  1  Bro.  P.  C.  207], 

S.  C. ;   Vid.  2P.  Wms.  171. 

Eeversion  in  fee  after  an  estate  tail  spent,  held  to  be  assets  to  pay  debts. 

By  indentures  of  lease  and  release,  dated  5th  and  6th  of  January  1696,  previous 
to  the  marriage  of  Edvi-ard  Earl  of  Warwick,  deceased,  with  the  plaintiff  the  Countess, 
the  said  Earl  conveyed  the  manors  of  Abbots  Kensington  and  Earl's  Coiirt  Kensington, 
and  other  estates  therein  mentioned,  to  trustees,  to  the  use  of  himself  and  his  heirs, 
until  the  marriage  ;  and  then  as  to  the  premises  (except  Abbots  Kensington  and  Earl's 
Court),  to  trustees  for  90  years,  without  impeachment  of  waste,  if  the  said  Earl  and 
his  intended  vrife  should  so  long  live,  in  trust  to  pay  her  £400  a-year  for  her  separate 
use  as  pin-money,  if  she  should  so  long  live,  and  the  remainder  of  the  rents  to  the  Earl 
Edward  :  and  as  to  all  the  premises  (subject  to  the  said  term),  to  the  use  of  the  said  Earl 
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Edward  for  99  years,  if  he  should  so  long  live,  without  impeachment  of  waste,  remainder 
to  trustees  to  preserve  contingent  remainders ;  then  as  to  all  the  estates  (except  Ken- 
sington Abbots  and  Earl's  Court),  to  the  use  of  the  Countess  for  life,  for  her  jointure ; 
with  remainder  for  a  term  of  500  years,  for  raising  portions  for  younger  children  of 
the  marriage ;  with  remainder,  as  to  all  the  estates,  to  the  first  and  other  sons  in  tail 
male.  And  a  term  of  500  years  was  created  for  raising  portions,  and  for  maintenance 
of  the  daughters  in  case  of  failure  of  issue  male  ;  with  remainder  to  the  use  of  the  said 
Earl  Edward  and  his  own  right  heirs. 

And  reciting  that  £10,000,  part  of  the  Countess's  fortune,  was  placed  out  on  security, 
It  vvas  covenanted  that  the  same,  when  paid  in,  should  be  laid  out  in  the  [52]  purchase 
of  lands,  and  those  lands  to  be  settled  to  the  same  uses  as  the  real  estates  were  thereby 
limited. 

The  marriage  was  had.  Edward  Henry,  afterwards  Earl  of  Warwick,  was  the 
only  issue  of  it. 

Earl  Edward  made  his  will,  dated  4th  July  1702,  and  thereby  directed  his  debts 
to  be  paid,  and  charged  and  subjected,  as  far  as  he  was  able,  his  real  estate  with  the 
payment. 

On  the  13th  of  the  same  July  he  died,  leaving  the  Countess  of  Warwick,  the  plaintiff 
in  this  cause,  his  widow,  and  the  said  Edward  Henry,  his  only  child,  his  heir  at  law. 

There  being  no  other  issue,  the  two  terms  of  500"years  ceased. 

Earl  Edward  Henry  entered,  and  became  seised  of  "the  manors  of  Abbots  Kensington 
and  Earl  s  Court  as  tenant  in  tail,  with  remainder  to  himself  in  fee,  and  levied  a  fine 
of  the  estates,  and  declared  the  uses  to  himself  in  fee. 

The  £10,000,  part  of  the  Countess's  fortune,  had  not  been  laid  out  in  the  lifetime 
of  Earl  Edward. 

On  the  18th  of  August  1720  Earl  Edward  Henry  died  intestate,  and  without 
issue,  having  never  been  married,  and  the  estates  descended  in  fee  to  the  Lady 
Elizabeth  Edwards,  his  aunt  and  heir  at  law,  who  was  also  heir  at  law  of  the  said 
Earl  Edward. 

The  £10,000  not  having  been  laid  out  in  lands,  John  Edwards,  and  the  said  Lady 
Elizabeth  his  wife,  filed  their  bill  to  have  the  said  £10,000  laid  out  in  lands,  and  settled 
so  as  to  give  Lady  Elizabeth  an  estate  in  fee  simple. 

On  the  16th  June  1723  the  cause  was  heard,  and  the  £10,000  was  decreed  to  be 
laid  out  in  the  pur-[53]-chase  of  lands,  and  settled  to  the  use  of  the  right  heirs  of  Earl 
Edward  Henry. 

The  defendant  the  Coimtess,  the  mother  of  the  said  Earl,  and  plaintiff  in  this  cause, 
appealed  to  the  House  of  Lords,  for  that,  as  she  was  advised,  by  the  fine  levied  by  the 
said  Earl  Edward  Henry  as  aforesaid,  the  estate  tail  in  the  manors,  &c.,  settled  as  afore- 
said, was  barred,  and  he  ought  in  equity  to  be  considered  as  possessed  of  the  said  £10,000. 

On  hearing  the  appeal,  the  decree  was  affirmed  [1  Bro.  P.  C.  207]. 

In  1726,  the  Coimte.ss  of  Warwick,  on  behalf  of  herself  and  others,  creditors  of  Earl 
Edward  her  late  husband,  filed  a  bill  stating  the  above  recited  facts;  and  that  the 
said  Lady  Ehzabeth  Edwards  was  dead,  leaving  the  defendant  Edward  Edwards,  her 
eldest  son  and  heir  at  law,  an  infant,  whereby  the  trust  of  the  said  £10.000  de-^cendcd 
to  the  said  defendant  Edward  Edwards,  as  heir  at  law  as  well  of  his  mother  as  of  the 
said  Earl  Edward,  and  Earl  Edward  Henry,  and  insisting  that  the  same,  and  also  the 
e.states  and  the  premises  settled  as  aforesaid,  in  regard  the  estate  tail  therein  was  spent, 
and  the  remainder  in  fee  had  taken  place  therein  in  possession,  were  and  ought  to  be 
considered  as  part  of  the  assets,  and  real  e.state  of  the  said  Earl  Edward  deceased, 
descended  from  him  to  the  said  defendant  Edwards,  as  heir  at  law  of  the  said 
Earl  Edward,  Earl  Edward  Henry,  and  Lady  Elizabeth  Edwards  his  mother,  and  that 
the  same  ought  to  be  subject  to  the  pavment  of  the  several  debts  due  from  the  said 
Earl  Edward  to  the  plaintiffs,  and  his  other  creditors  :  and  the  plaintiff,  the  Countes.^ 
of  Warwick,  bv  her  bill  prayed  satisfaction  out  of  the  personal  estate  of  the  said 
[54]  Earl  Edward,  or  out  of  the  real  estate,  and  the  said  £10.000. 

Part  of  the  debt  claimed  by  the  plaintiff  the  Countess,  was  for  the  arrears  of  the 
£-iOO  a-vear  under  her  marriage  settlement,  for  pin-money. 

It  was  insisted  on  the  part  of  the  defendants,  that  the  clami  of  pin-money  was  very 
stale,  no  demand  having  been  made  for  twenty-five  years  ;  that  the  other  demands  ot 
the  plaintiff  were  within  the  Statute  of  Limitations,  no  action  having  been  brought 
against  the  administrator,  with  the  will  annexed  of  the  said  Earl  Edward  :  that  although 
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Eai-l  Edward  did  make  such  will  as  stated  in  the  bill,  and  did  charge  his  reversion  in 
the  estate  with  payment  of  his  debts,  yet  Earl  Edward  Henry  having,  in  Trinity  1719, 
levied  a  fine,  and  there  being  no  demand  from  that  time  till  172G,  when  the  bill  was 
brought,  it  ought  to  be  presumed,  from  the  length  of  time,  that  the  plaintifl's  demand 
had  been  satisfied. 

To  which  it  was  answered,  that  the  length  of  time  between  the  arrears  of  pin- 
money  accrued,  and  the  demand,  was  owing  to  the  said  Earl  Edward's  not  having  left 
personal  assets,  and  that  till  his  reversion  in  fee  fell  in,  which  was  not  till  August  1720, 
there  was  nothing  to  pay  the  demands  ;  and  in  172G  the  plaintiff's  filed  their  bill  : 
that  the  said  Earl  Edward  had,  by  his  Will,  charged  and  subjected  his  real  estate  with 
the  payment  of  his  debts,  and  that  reversion  in  fee  of  the  estates  was  the  only  estate 
hi'  had  to  charge  in  aid  of  his  personal  estate,  and  therefore  the  only  question  was, 
whether  the  reversion  in  fee  after  an  estate  tail  spent,  were  assets  in  the  hands  of  the 
heir  at  [55]  law  to  whom  the  reversion  descended.  Traver  v.  Black,  July  1708,  was 
cited,  where  assets  descended  were  decreed  to  be  sold  to  pay  debts. 

The  Lord  t'hancellor  was  of  opinion,  that  the  reversion  in  fee  of  the  estates 
descended  to  the  heir  at  law,  was  assets  liable  to  the  debts  of  the  said  Earl  Edward, 
and  directed  the  necessary  accounts,  and  payment,  and  sale  of  the  real  estates  for 
the  purpose. 

Done  v.  Allen. 

13  Nov.  1728.     Lord  King,  C. 

Demurrer,  and  answer  to  a  bill  for  a  discovery.  The  defendant  finding  he  had 
made  the  discovery  by  his  answer,  did  not  set  down  the  demurrer  to  be  argued,  and 
the  plaintiff  not  proceeding,  the  bill  was  dismissed  for  want  of  prosecution.  This, 
upon  reference,  found  to  be  irregular,  as  the  demurrer  should  have  been  disposed  of. 
The  order  for  dismissing  the  bill  was  discharged. 

Cox   V.    COLLBY. 

4  March  1729.     Lord  King,  C. 

Demurrer  to  a  bill  to  examine  witnesses  to  perpetuate  their  testimony,  for  that  the 
plaintiff  had  not  established  his  right  at  law,  over-ruled. 

The  bill  was  to  examine  witnesses  in  perpetuam  rei  memoriam.  The  defendant 
demurred,  for  that  the  plaintiff  had  not  established  his  right  at  law,  which  he  ought 
to  do  before  he  was  permitted  to  examine  his  witnesses. 

The  Solicitor  General  for  the  plaintiff.  There  is  a  plain  impediment  laid  in  our 
bill,  whereby  we  are  prevented  from  trial,  and  they  have  an  injunction  on  [56]  a  bill 
filed  by  the  defendant  to  stay  our  proceedings  at  law  in  ejectment,  and  the  plaintiff 
hath  a  verdict  for  another  part  of  the  estate  upon  the  same  title. 

After  debate,  the  demurrer  was  over-ruled. 

Countess  of  Sutherland  v.  Northmore  et  e  contra. 
(Reg.  Lib.  A.  fol.  431.)  1  April  1729. 
A  feme  covert  having  a  power  under  her  marriage  settlement  to  create  a  term,  and  to 
raise  money  after  the  death  of  her  husband,  and  being  in  distress,  executes  that 
power  in  the  lifetime  of  her  husband,  and  assigns  her  interest  for  a  trifling  considera- 
tion. The  judges,  upon  a  case  sent  to  them,  were  of  opinion  it  was  a  good  execution 
of  the  power.  And  so  this  Court  held  it  on  the  judges'  certificate,  but  gave  the 
plaintiff  liberty  to  redeem,  on  payment  of  the  money  really  and  bona  fide  advanced, 
with  interest,  by  a  given  day,  or  the  plaintiff  to  be  foreclosed. 

The  case  was  this  ;  by  deed  dated  18th  January  1698,  Sir  Thomas  Travail  and 
Frances  his  wife,  covenant  to  levy  a  fine  of  certain  estates  of  £1200  a-year,  the  estate 
of  the  wife,  the  use  of  which  was  to  trustees  for  1000  years,  to  raise  £2500  for  Sir 
Thomas  Travell,  remainder  (subject  to  the  said  term)  to  the  husband  for  life,  to  the 
wife  for  life ;  remainder  to  the  issue  of  the  marriage  ;  remainder  to  the  issue  of  Lady 
Travell  by  any  other  husband ;  remainder  to  Sir  Thomas  Travell  in  fee,  with  power, 
in  case  Lady  Travell  should  have  no  issue,  for  her  by  deed  or  will  to  charge  the  pre- 
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mises  with  £1000.  and  to  create  a  term  for  the  purpose,  which  was  to  he  redeemable 
on  payment  of  the  £1000 ;  but  the  said  £1000  was  not  to  be  payable  until  the  end  of 
snc  months  after  the  deatji  of  Dame  Ann  Hodgson  :  with  a  power  likewise,  in  case  of 

)%tnn'  "  1       ^"'^^"'i  ^°  h^r  lifetime,  to  charge  the  premises  with  a  further  sum 
of  £2000  in  like  manner. 

On  the  17th  Jiily  1703  she  executed  the  power,  and  in  consideration  of  £150  paid 
to  her  by  iliomas  ^orthmore,  she  charged  the  premises  with  £1000,  £500  to  be  paid 
to  hnn  on  the  first  day  after  the  end  of  six  [57]  months  from  the  death  of  the  above- 
named  Dame  Ann  Hodgson,  and  the  remaining  £500  the  day  after ;  and  for  that 
purpose  created  a  term  of  2000  years  to  Northmore,  to  commence  immediatelv  after 
her  own  death,  to  be  redeemable  on  payment  of  £1000,  &c..  and  should  the  said  Sir 
Thomas  Travail  her  husband  die  in  her  lifetime,  she  then  charged  the  £2000,  which 
by  her  settlement  she  had  a  power  to  do,  except  that  the  term  was  to  commence  im- 
mediately from  the  death  of  the  said  Sir  Thomas  Travell,  and  redeemable  in  like  manner 
as  to  the  £1000. 

Sir  Thomas  Travell  being  dead,  the  plaintiff  in  the  first  cause,  his  widow  exhibited 
her  bill  against  the  said  Northmore,  to  be  relieved  against  the  said  assignment  of  her 
interest  under  the  said  two  powers,  offering  to  repay  the  £150  paid  to  her  as  the  con- 
sideration, with  interest,  charging  the  same  to  have  been  obtained  from  her  by  sur- 
prise ;  and  when  she  was  under  great  necessity,  and  distress,  which  Northmore  knew, 
and  being  also  contrary  to  the  agreement  between  her,  and  him. 

Northmore 's  cross-bill  was  to  have  the  benefit  of  the  assignment,  and  to  be  paid 
the  £2000. 

Upon  this  cause  coming  on  to  be  heard,  the  Court  directed  a  case  to  be  made  for 
the  Judges  of  the  Court  of  King's  Bench,  and  the  questions  to  be,  whetlier  the  said 
deed  of  the  17th  of  July  1703  was  a  good  execution  of  the  power  reserved  to  Lady 
Travell  by  her  said  marriage  settlement  to  raise  £2000 ;  and  suppose  it  was  a  good 
execution,  then  whether  the  £2000  was  to  be  raised. 

The  Judges  certified  it  was  a  good  execution  of  the  power,  and  that  the  £2000 
ought  to  be  raised  upon  the  death  of  Sir  Thomas  Travell. 

[58]  Upon  this  cause  coming  on  to  be  heard  the  above  1st  of  April  1729,  upon  the 
Judges'  certificate,  for  further  directions ;  the  Court  declared  the  power  was  well 
executed,  and  that  the  estate  was  chargeable  with  the  £2000,  but  with  regard  to  the 
defendant  Northmore,  that  the  deed  of  the  1 7th  July  1 703  was  to  be  considered  only 
as  a  security  for  the  £150  and  interest  at  6  per  cent,  from  the  date  of  the  deed  till 
Michaelmas  1714,  and  from  that  time  at  £5  per  cent. ;  and  the  Master  to  compute  the 
interest,  and  tax  Northmore  his  costs  ;  and  on  payment,  Northmore  to  convey,  and 
assign  the  term,  and  in  default  of  payment  the  plaintiff  to  be  foreclosed. 
[Mews'  Dig.  Powers,  VII,  g.  1  ;  VIII,  c,  1.] 

Eylbs  r.  Ward. 

30  Nov.  1729.    Mosel.  255,  S.  C. 

Liberty  given  to  amend  the  inrolment  of  a  decree,  although  said  to  be  material. 

EO\VE  V.    STU-VRT. 

20  July  1729. 

The  plaintiff,  under  a  common  order  to  amend  his  bill,  on  payment  of  20s.  costs 
amended  his  bill ;  the  amendments  being  long,  the  plaintiff  was  ordered  to  pay  £3 
additional  costs. 

[59]   Yow  V.  TOWNSEND. 
17  Dec.  1729. 

A  mistake  in  a  report  made  in  1722,  and  inrolled,  ordered  to  be  amended,  and  the 
docquetting  of  the  inrolment  to  be  altered  accordingly. 

This  came  before  the  Court  upon  the  special  matter  of  a  report,  after  an  enquiry  as 
to  a  mistake  in  a  former  report  of  the  Master  in  1722,  whereby  he  had  chrected  the 
sum  of  £300  to  be  divided  between  William  Harris,  and  the  then  defendant  Grace  Cole, 
and  which  report,  with  the  decree  and  proceedings,  had  been  inrolled.    The  Master 
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by  liis  subsequent  report  certified  that  he  had  been  surprised  by  Harris,  the  solicitor 
for  Grace  Cole  ;  that  the  decree  was  to  pay  the  money  that  should  be  found  due  to  the 
defendant  Grace  Cole  ;  whereas  he  had  appointed  it  to  be  paid  to  Grace  Cole  and  William 
Harris,  wliich  was  not  directed  by  the  decree. 

The  Court  ordered  the  Master  to  amend  the  report  by  striking  out  William  Harris, 
and  inserting  defendant  for  defendants,  and  the  docquetting  of  the  inrolment  to  be 
altered  accordingly. 

Earl  of  Litchfield  v.  Roberts  and  Others. 
(Reg.  Lib.  A.  fol.  329.)    11  Feb.  1730. 

Defendant  Roberts  brought  up  by  an  alias  pliiries  habeas  corpus  for  want  of  his 
answer  ;  and  the  bill  decreed  to  be  taken  pro  confesso  against  liim. 

On  the  6th  of  March  1731,  the  cause  was  brought  on  to  hearing  against  the  other 
defendants,  and  a  complete  decree. 

[60]  Elly  «;.  Edwards.  Reg.  Lib.  fol.  494.  30th  May  1769.  Defendant  Edwards 
was  brought  up  by  an  alias  pluries  habeas  corpus,  and  the  bill  decreed  to  be  taken 
pro  confesso  against  him.     On  the  8th  June  1769  a  complete  decree  was  pronounced. 

Tandy  v.  Holme,  12  July  1773.  The  like  against  the  defendant  Holme,  and  he 
was  ordered  to  be  remanded. 

Woodman  v.  Smith,  Easter  Term  1779.    The  like  against  defendant  Smith. 

OSMAN    V.    FiTZROY. 

15  May  1730. 

A  witness  who  had  been  served  with  a  subpoena  ad  testificandum,  ordered  to  attend, 
and  be  sworn  in  four  days  and  be  examined,  or  to  stand  committed. 
The  like  order  in  Arnot  v.  Biscoe,  12  May  1747. 

Owen  v.  Pinkard,  4  Feb.  1756. 

Rye  v.  Tenterden,  26  March  1765. 

Lady  Kilmurry  v.  Crew. 

30  June  1730. 

Application,  that  in  taking  the  accounts  under  the  decree,  the  examination  of 
the  plaintif!  taken  before  the  Master  might  be  allowed  as  evidence  in  her  discharge, 
was  refused. 

[61]  Commissioners  of  Charitable  Uses  v.  Hicks. 

7  July  1731. 

Contempt  towards  Commissioners  of  Charitable  Uses  punishable  by  the  Great  Seal. 

The  question  was,  whether  contempt  against  Commissioners  of  Charitable  Uses 
was  punishable  in  this  Court. 

It  was  insisted  it  was,  for  that  under  a  commission  of  bankruptcy  the  orders  of 
the  commissioners  have  been  enforced  by  the  Great  Seal ;  so  in  commissions  of  lunacy, 
the  Great  Seal  hath  interposed  to  enforce  the  orders  of  the  commissioners  :  that  the 
authority  of  the  commissioners  in  the  present  case  is  derived  from  the  Great  Seal, 
and  as  such,  any  contempt  of  it  is  punishable  by  the  Great  Seal ;  and  so  it  was  allowed. 

RoBSON  V.  Cranwell. 

18  Dec.   1731. 

Bill  dismissed,  owing  to  the  neglect  of  the  plaintiff's  solicitor,  and  the  order  of  dis- 
mission enrolled  :  the  inrolment  discharged,  and  the  cause  reheard. 

The  plaintiff's  solicitor  having  received  money  on  account,  and  likewise  money 
to  fee  counsel  at  the  hearing,  neglected  to  deliver  briefs,  and  the  bill  was  dismissed 
for  want  of  the  plaintiff's  appearing,  and  the  order  for  dismission  inrolled. 

The  plaintiff  applied  the  above  day  to  have  the  cause  reheard,  which  was  ordered, 
and  the  inrolment  ordered  to  be  discharged  upon  payment  of  the  costs  of  the  day, 
and  of  the  subsequent  costs. 
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[62]  Edgill  v.  Brown. 
23  Jan.  1732. 
Costs  taxed  become  a  judgment  debt,  and  though  personal,  do  not  drop  with  the  party  • 
but  the  suit  may  be  revived  for  the  costs  only.     Vid.  Temple  v.  Eow,  sup.         ' 

Bill  by  John  Brown  deceased  against  Edgill,  the  plaintiff  in  this  cause  •  the  bill 
upon  hearing  the  cause,  was  dismissed  with  costs  :  the  Master  taxed  and  made  a  report 
of  the  costs.  ' 

The  plaintiff  appUed  to  have  the  costs  retaxed,  which  was  ordered,  but  the  report 
already  made  was  to  stand  as  a  security  for  the  costs,  in  case  the  plaintiff  died  before 
the  retaxation. 

The  plaintiff  did  die,  and  thereupon  the  present  plaintiff  filed  a  bill  of  revivor 
against  the  representative  of  the  late  plaintiff,  merely  for  the  costs. 

It  was  objected  by  the  defendant,  that  the  costs  being  personal,  they  dropped  with 
the  party,  and  that  a  suit  could  not  be  revived  for  costs  only. 

Lord  Chancellor.— Where  costs  are  taxed,  they  become  a  judgment  debt ;  and  as 
at  law  you  may  revive  a  judgment,  so  you  may  here.  It  would  have  been  otherwise 
had  the  costs  not  been  taxed.  And  his  Lordship  therefore  ordered  the  suit  to  be 
revived. 

Brown  v.  Brown. 

23  Feb.  1732. 

Persona  appointed  to  hold  the  Courts  of  Manors,  and  the  Court  Rolls,  <S:c.,  ordered 
to  be  delivered  to  them  for  the  purpose. 

Similar  Orders,  Davy  v.  Acland,  6  Feb.  1744. 

„  „        Compton  V.  Compton,  22  Jan.  1760. 

[63]  Farnham  v.  Burroughs. 
13  March  1753. 
A  creditor  having  come  in  under  a  decree,  and  prayed  a  commission  to  prove  his  debt, 
though  he  went  no  further,  held  to  have  made  liis  election,  and  not  permitted  to 
proceed  at  law  to  recover  liis  debt. 

A  decree  for  an  account  of  debts,  and  for  creditors  to  come  in  before  the  Master, 
and  debts  to  be  paid  out  of  the  personal  estate,  and  real  estates  devised  for  that  pur- 
pose ;  if  deficient,  liberty  to  apply  when  the  defendant,  the  heir  at  law,  an  infant, 
attained  twenty-one,  to  have  the  deficiency  raised  out  of  legal  assets  descended.  The 
defendant,  who  was  a  bond  creditor,  came  in  under  the  decree,  and  obtained  a  com- 
mission to  prove  the  debt,  but  finding  the  personal  estate,  and  equitable  assets  in- 
sufficient, he  went  no  further,  but  when  the  infant  attained  twenty-one,  he  brought 
an  action  against  him  on  his  bond.     The  lieir  filed  a  bill  for,  and  prayed  an  injunction. 

Lord  Chancellor. — The  defendant  having  come  in  under  the  decree  in  the  said 
cause  hath  submitted  to  the  terms  of  it,  and  hath,  in  effect,  made  his  election  to  pro- 
ceed in  tliis  Court,  therefore  I  will  not  suifer  liim  to  proceed  at  law  to  recover  his  debt, 
and  let  an  injunction  issue. 

J.A.MES   V.    DORE. 

25  March  1734. 
If  the  suit  abates,  and  the  defendant  (though  a  defendant  in   the  original  cause) 
absconds  to  avoid  being  served,  the  act  of  5  Geo.  2  must  be  pursued,  as  if  he  had 
been  a  new  defendant. 

After  a  decree,  and  proceedings  under  it  before  the  Master,  William  Conner,  one 
of  the  defendants,  died,  and  administration  having  been  granted  to  the  plaintiff,  he 
filed  a  bill  merely  to  revive  against  Dore,  the  surviving  defendant.  Dore  absconded 
to  avoid  service  of  a  subpoena  to  re\-ive  :  the  plaintiiT  pursued  the  steps  directed  by 
the  act  of  5  G.  2,  c.  25,  [64]  to  render  process  effectual  against  persons  that  abscond,  <S:o. 

And  on  hearing  the  cause  tliis  day  on  the  bill  of  re\ivor,  the  Lord  Chancellor  decreed 
that  the  former  decree  and  proceedings  should  stand  revived,  and  the  same  be  earned 
into  execution. 
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GiBBS  V.  Cole. 
(Reg.  Lib.  A.  fol.  3.38.)    1  May  1734.     3  P.  Wms.  225,  S.  C. ;  2  Eq.  Abr.  14,  S.  C. 

Upon  application  to  dissolve  an  injunction  upon  coming  in  of  the  answer,  which 
was  to  Slav  the  printing  antl  publishing  of  a  book,  the  Lord  Chancellor  said,  it  was 
proper  to  allow  affidavits  to  be  read  in  support  of  the  injunction  ;•  and  affidavits  were 
read. 

Note. — The  order  for  the  injunction  is  dated  the  2Sth  of  February  1733,  Reg. 
Lib.  A.  fol.  194,  and  appears  to  be  foxuided  on  the  affidavit  of  the  plaintiff. 

On  shewing  cause  to  continue  it,  the  first  day  of  May  1734,  not  only  the  affidavit 
of  the  plaintiff  winch  was  read  when  the  injunction  was  granted,  but  also  an  affidavit 
of  Job  Mills  and  of  John  Baldoch  were  read  in  support  of  it. 

If  affidavits  were  allowable  in  a  case  where  a  plaintiff  may  have  satisfaction  in  some 
degree  against  a  defendant  by  making  him  account  for  the  profits,  a  fortiori  there 
is  reason  to  allow  them  to  be  read  where  no  reparation  in  damages  can  be  made,  as  for 
cutting  down  trees  planted,  or  growing  for  pleasure,  ornament,  or  shelter. 

[65]  Mallock  v.  Galton. 

18  April  1735.     2  Eq.  Abr.  11,  S.  C. ;  3  P.  Wms.  352,  S.  C. 

The  bill  was  brought  to  be  let  in  to  redeem,  alledging  that  the  money  due  on  the 
mortgage  was  greatly  overpaid  by  the  perception  of  the  rents  of  the  mortgaged  premises  : 
the  defendant  pleaded  in  bar  a  decree  for  a  foreclosure  signed,  and  inrolled,  under 
which  the  premises  had  been  absolutely  foreclosed.  The  plea,  on  argument,  was 
allowed. 

[Mews'  Dig.  tit.  Estoppel,  B,  2 ;  Mortgage,  N,  12,  a.] 

Morse  v.  Roach. 

7  Geo.  IL  [1733-34].    2  Stra.  961,  S.  C. 

Upon  liearing  counsel  for  the  devisee  and  for  the  Register  of  the  Prerogative  Court, 
it  was  ordered  that  on  the  devisee's  giving  security,  to  be  approved  by  the  Judge  of 
the  said  Court,  to  return  the  will  in  six  weeks  from  the  delivery  thereof,  the  will  should 
be  delivered  to  the  devisee  to  be  produced  at  the  commission. 

The  like  order  in  Frederick  v.  Aynscombe,  28th  March  1738. 

Mendes  v.  Barnard. 

23  May  1735. 

This  came  before  the  Court  on  a  demurrer  to  so  much  of  the  plaintiff's  bill  as  prayed 
a  commission,  the  bill  only  praying  a  commission  to  enable  the  plaintiff  to  go  to  law : 
it  was  ordered  to  stand  over  to  [66]  produce  precedents.  Fornward  v.  Thompson, 
14th  of  March  1731  ;  and  another  order  in  the  same  cause,  dated  4th  of  May  1732, 
being  produced,  after  hearing  counsel  on  both  sides,  the  demurrer  was  over-ruled. 

Moore  v.  Moore. 

28  June  1755.     2  Ves.  596,  S.'C. 

A  supplemental  bill,  in  nature  of  bill  of  review,  cannot  be  heard  until  a  petition  to 
rehear  the  original  cause  is  presented,  to  come  on  at  the  same  time ;  and  so  it  was  laid 
down  by  the  Lord  Chancellor :  for  though  the  plaintiff  should  be  relieved  upon  his 
supplemental  bill,  the  decree  cannot  be  altered,  but  on  the  rehearing. 
[Mews'  Dig.  Practice,  A,  XIH,  p,  3.] 

Spettigue  v.  Carpenter. 

(Reg.  Lib.  B.  fol.  492.)    2  July  1735.     2  Eq.  Abr.  93,  S.  C. ;  3  P.  Wms.  361,  S.  C. 

Submission  bond  under  the  stat.  of  9  &  10  W.  3  not  to  be  made  an  order  of  Court 

after  the  award  is  made. 

Bonds  of  submission,  dated  18th  of  September  1731.  An  award  was  made  in  con- 
sequence of  them  the  7th  of  October  following.     On  the  9th  day  of  November  1732 
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the  bonds  were  made  an  order  of  Court.  The  plaintiff  brought  his  bill  to  be  relieved 
-against  the  award  charging  that  the  same  was  obtained  by  corruption. 

The  cause  was  heard  this  day. 

Lord  Chancellor.— IX,  is  not  within  the  statute  of  the  9th  &  10th  of  King  William 
the  Third,  c.  16,  to  make  bonds  of  submission,  an  order  of  Court  after  the  award  is 
made.  And,  therefore,  let  the  award  be  set  aside,  and  the  submission  bond  be 
■delivered  up  to  be  [67]  cancelled  :  and  let  all  proceedings  at  law  on  the  bond  or  under 
the  order  of  the  9th  of  November  1732,  be  stayed. 

The  King  v.  Horne. 
(Reg.  Lib.  A.  fol.  470.)  10  Aug.  1736. 
Horne,  a  bankrupt,  had  been  committed  to  Newgate  by  the  commissioners  in  the 
•commission  against  him,  for  not  answering  questions  they  "put  to  him.  On  the  above 
day  he  applied  for  a  habeas  corpus,  stating  that  he  was  still  in  Newgate,  but  in  that 
weak  state  of  mind  as  not  to  be  able  to  answer  :  and  in  regard  lie  was  entitled  by  virtue 
of  Stat.  31  Car.  2,  to  a  writ  of  habeas  corpus,  it  was  prayed  and  ordered,  that  an  habeas 
■corpus  should  issue,  but  it  was  directed  to  the  Keeper  of  his  Majesty's  Gaol  of  Newgate. 

Smith  v.  B.arnes. 

9  Dec.  173G. 

Demurrer  to  bill  allowed.  The  plaintiff'  afterwards  applied  to  amend,  which  was 
refused,  the  Lord  Chancellor  saying,  that,  after  demurrer  to  the  whole  bill  was  allowed, 
the  bill  was  regularly  out  of  Court,  and  there  was  no  instance  of  liberty  to  amend  it. 

[68]  Dillon  v.  Francis. 
(Reg.  Lib.  B.  310.)     12  May  1737. 
On  a  certificate  of  the  Master  to  whom  it  was  referred,  that  the  bill  was  not  signed 
by  counsel,  the  bill  was  ordered  to  be  taken  off  the  file,  and  suppressed ;  and  the 
plaintiff  to  pay  the  defendant  costs  to  be  taxed. 

Attorney  Gener.\l  v.  Duke  of  Ancaster. 

3  June  1737. 

Injunction  to  stay  a  tenant  in  possession,  not  a  party,  from  committing  waste. 

[Mews'  Dig.  Injunction,  A,  C;  Waste  and  Timber.  I;  K,  1.     See  Mason  v.  Mason, 

1841,  Flan.  &  K.  431]. 

RiDOUT  V.  Earl  of  Plymouth. 
10,  June  1737. 
Persons  named  by  the  parties  appointed  receivers  upon  their  own  recognizance 
•only.     And  so  in  Countess  of  Carlisle  v.  Earl  of  CarUsle,  21st  December  1761.  by  Sir 
Thomas  Clark.  M.  R. 

Sambroke  r.  Ekixs. 

16  June  1737. 
An  attachment  having  issued  against  the  defendant  for  want  of  his  answer,  it  was 
executed,  and  the  sheriff  returned  a  cepi  corpus,  and  thereupon  the  messenger  was 
ordered  to  bring  the  defendant  to  the  bar  of  the  Court,  but  the  defendant  not  being  to 
be  found,  the  Serjeant  at  Arms  was  ordered  to  go. 

[69]  John  Bodicoate  v.  Eliz.  Steers  Widow,  and  Others. 
(Reg.  Lib.  B.  613.)     18  July  1737. 
Decree  for  partition  of  an  advowson. 
The  bill  was  to  have  a  partition  of  the  advowson  of  Westerham  in  Kent,  by  alternate 

^''7TcZTarn.-I)eohve  the  plaintiff  is  entitled  to  have  a  partition  of  the  viairage 
C.  I.- 7 
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of  Westerliam  into  moieties  to  present  by  alternate  turns,  and  decree  a  partition  to  be 
made  thereof  accordingly  between  the  plaintiff,  and  defendant ;  and  for  the  making 
of  such  partition,  the  plaintifT  and  the  defendant  are  mutually  to  execute  conveyances 
to  each  other,  so  that  the  plaintiff  may  hold  one  moiety  of  the  advowson  to  him  and 
his  heirs,  and  the  defendant  tlie  other  moiety  to  her  and  her  heirs,  as  tenants  thereof 
in  severalty  respectively :  and  in  such  conveyance  let  a  clause  be  inserted,  that  the 
plaintiff  and  liis  heirs,  and  the  defendant  and  her  heirs  shall  present  by  alternate  turns  ; 
and  the  Master  to  settle  the  conveyance  if  the  parties  differ,  and  the  expence  and  charge 
of  the  conveyance  to  be  borne  equally.  And  it  appearing  that  John  Steers,  under 
whom  the  defendant  claims,  had  presented  upon  the  last  avoidance,  let  the  plaintiff 
present  on  the  next  avoidance,  being  the  first  turn  from  that  time ;  and  no  costs  on 
either  side. 

[Mews'  Dig.  Ecclesiastical  Law,  IX,  1,  e.] 

[70]  Bishop  of  Rochester  v.  Knapp. 
7  Aug.  17.37. 

The  bill  had  been  decreed  to  be  taken  pro  confesso,  under  the  act  of  the  5th  of  Geo. 
2  [c.  25],  to  render  process  effectual  against  persons  who  abscond.  The  defendant, 
within  the  seven  years,  applied  under  the  said  act,  and  obtained  an  order  for  liberty 
to  put  in  an  answer,  and  to  bring  on  the  cause  again  to  be  heard  on  his  paying  the 
costs  occasioned  by  lus  default :  but  he  was  first  to  give  security  to  answer  costs,  to 
be  approved  bv  the  Master. 

The  cause  was  again  heard  in  Hil.  T.  1737—38  (Reg.  Lib.  A.  fol.  319). 
[See  Carr  r.  Paulett,  1834,  7  Sim.  142.] 

Palmer  r.  ]\L\ysent. 

7  Nov.  1737. 

Lord  Thurlow,  C,  having  some  doubt  respecting  the  ease  as  reported  in  1  Atk.  505, 
by  the  name  of  Palmer  r.  Mason,  I  was  directed  by  him  to  look  into  and  send  liim  a 
state  of  the  case  as  entered.  The  decree  not  being  entered.  I  extracted  the  follo\ving 
statement  from  the  records  of  the  bill  and  answers. — J.  D. 

Legacies  to  be  paid  at  21 :  if  the  infants  die  before,  to  the  executor,  who  is- 
appointed  residuary  legatee.  The  Court  will  not  order  the  legacies  to  be  raised  and 
secured. 

The  bill  states,  the  plaintiffs,  John  and  Susanna,  intermarried  in  1720  ;  that  John 
Maysent,  the  father  of  Susanna,  was  seised  of  freehold  and  copyhold  estates  of  £300  a- 
year,  besides  a  large  personal  estate  :  that  he  settled  those  estates,  and  made  a  provision 
of  £1000  for  the  said  Susanna  by  some  deed  or  will ;  that  he  had  been  induced  by 
fraud  and  imposition  to  destroy  or  cancel  those  instruments,  and  to  make  a  vnW  in 
extremis,  whereby  he  gave  the  said  plaintiff  Susanna,  his  daughter.  £10  only,  besides 
some  furniture  ;  to  the  plaintiff  John  Paysent  Palmer  the  infant  £500,  to  [71]  be  paid 
at  twenty-one;  and  to  the  plaintiff  Susanna  Palmer  the  infant  £100.  to  be  paid  at 
twenty-one,  or  marriage  \vith  consent.  The  bill  prays,  amongst  other  things,  to  have 
the  said  two  legacies  of  £500,  and  £100  secured  for  the  benefit  of  the  infant  legatees, 
and  to  have  the  interest  applied  for  their  maintenance. 

The  defendant  by  fiis  answer  admits  the  testator  made  a  will,  dated  8th  of  August 
1723,  whereby  he  gave  £500  to  the  plaintiff  John  Paysent  Palmer,  to  be  paid  at  twenty- 
one  ;  if  he  died  before,  he  gave  the  said  legacy  to  the  defendant  ;  and  £100  to  the- 
plaintiff  Susanna  the  infant,  to  be  paid  at  twenty-one,  or  marriage  with  consent  as 
therein  mentioned  ;  and  £10  for  mourning,  and  some  furniture,  to  the  plaintiff  Susanna 
the  wife,  and  appointed  the  defendant  sole  executor,  and  residuary  legatee. 

Admits  he  proved  the  will,  and  admits  assets  ;  and  says  he  paid  the  £10  and  delivered 
the  things  specifically  bequeathed  to  the  plaintiff  Susainia  the  wife  ;  but  insists  upon 
his  right  to  keep  the  said  legacies  of  £500  and  £100  in  his  hands  without  paying,  or 
being  accountable  for  interest. 

The  cause  came  on  to  be  heard  before  Lord  Hardwicke,  C,  on  the  7tli  of  November 

.  1737  ;  and  it  appears  by  the  minutes,  his  Lordship,  as  to  the  two  legacies  of  £500 

and  £100  given  to  the  two  infant  plaintiffs,  ordered,  they  should  be  at  liberty  to  apply 
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to  the  Court  for  raising  and  paying  the  same,  and  for  further  directions,  when  thev 
should  respectively  attaui  the  age  of  twentv-one  years. 

[Mews'  Dig.  Executor  and  Administrator,'X,  b,  1 ;  Will,  IX  k  ''0  '>'>     S  C   1  Atk 
505  (see  note  at  head  of  case,  Dick.  70).    S.  P.  Starkie  v.  Smith,  1775  Dick'. 


520.] 


[72]  Royal  Exch.\nge  A.ssrRA.\cE  Company  v.  Barker. 
12  Feb.  1738. 


A  common  injunction  for  want  of  an  answer  extended  by  order  to  stay  trial  on  the 
answer's  being  filed  :  the  defendant  applied  to  di.scharge  the  order,  the  plaintiff  alledged 
that  the  answer  was  insufficient,  and  that  he  had  taken  exceptions  to  it. 

A  question  arose  with  respect  to  the  course  of  the  Court,  whether  the  defendant 
might  move  to  discharge  the  order  before  he  moved  to  dissolve  the  injunction,  or  the 
plaintiff,  of  course,  shew  exceptions  to  prevent  the  defendant's  from  moving  to  dis.solve 
the  injunction.  The  Lord  Chancellor  thought  the  exceptions  taken  merely  for  delay, 
and  therefore  discharged  the  order. 

Cooper  v.  Thornton 
[1736-38] 

One  Powel  claiming  to  have  a  mortgage  on  an  estate  (of  which  a  receiver  was 
appointed  by  order  of  this  Court.)  prior  to  the  plaintiff's  right,  by  order  dated  1 1  June 
173G,  entered  Reg.  Lib.  A.  337,  he  was  to  come  in,  and  be  examined  pro  interesse  suo, 
and  the  plaintiff  was  to  exhibit  interrogatories  for  the  purpose. 

The  claimant  neglecting  to  put  in  his  examination,  by  order  dated  10th  February 
1737,  Reg.  Lib.  A.  67,  he  was  ordered  to  put  in  his  examination,  and  to  procure  a  report 
ill  a  fortnight.     He  put  in  his  examination,  and  the  Master  made  his  report. 

[73]  Order,  dated  the  2d  June  1737,  to  set  the  cause  down  for  directions  on  the 
report. 

On  the  22d  July  1738,  entered  Reg.  Lib.  A.  629.  the  cause  came  on  to  be  heard 
on  the  report,  when,  after  hearing  the  orders,  report,  and  the  proofs,  and  what  was 
alledged  by  the  counsel  on  both  sides,  his  Lordship  confirmed  Powel's  claim,  and  ordered 
the  plaintiff  to  pay  Powell  his  costs  from  the  10th  of  February  last. 

(There  is  not  any  order  entered  for  the  Master  to  look  into  the  examination  and 
depositions,  and  to  certify  what  title  the  claimant  had  made  out,  as  in  the  preceding 
case. — J.  D.) 

[Mews'  Dig.  Evidence,  VII,  4,  b.] 

Ashburnham  v.  Kirkh.\ll. 
11  Dec.  1738. 

A  case  was  directed  for  the  opinion  of  the  judges.    The  facts  to  be  stated  in  it  were 
stated  in  the  order  by  the  Court,  without  referring  it  to  the  Master  to  settle  the  case. 
The  same  was  done  in  Harman  r.  Spotteswood,  June  1773. 

Attorney  General,  at  the  relation  of  the  Mayor,  &c.,  of  Tenby  v.  Waters. 

13  March  1739. 

Upon  motion  alledging  that  a  subpoena  had  issued  to  compel  the  relators  to  pay 
the  defendant  the  sum  of  £19,  18s.  6d  :  that  Richard  Williams  Esq.,  the  mayor  was  on 
the  26th  of  February  last  personally  served  with  the  said  subpwna,  and  a  demand 
was  then  made  of  the  said  sum,  which  had  not  been  piid  :  it  was  therefore  ordered 
that  a  distringas  should  issue  against  the  said  relators,  to  compel  them  to  pay  the  said 
sumof  £19,  18s.  6d. 

[74]  Duke  of  Marlborough  v.  Duchiss  of  Marlborough. 
April  1739. 

On  affidavit  of  the  danger  in  bringing  an  infant  who  lived  in  town  into  Court  to 
have  a  guardian  assigned,  a  commission  was  ordered  for  the  purpose. 
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Sheffield  r.  Duke  of  Bucks. 
Mich.  T.  1739.     1  Atk.  028,  S.  C. 

Injunction  granted  to  stay  proceedings  in  the  Spiritual  Court,  to  invalidate  a  will, 
and  to  call  in  probate. 

[Mews'  Dig.  Will,  VII,  e.] 

Wilkinson  v.  Coker. 
15  Nov.  1739. 

Order  fixing  a  time  for  the  defendant  to  appear  to  the  plaintiff's  bill,  pursuant 
to  the  act  of  the  5th  Geo.  2,  to  render  process  effectual,  &c.  :  the  church  at  which 
it  was  to  be  fixed  being  pulled  down  to  be  rebuilt,  the  time  was  enlarged  for  three 
months. 

Attorney  General  r.  ^Iontgomeey. 
A.D.  1739,  1740,  1741,  1742.     2  Atk.  378,  S.  C. 

Elias  Turner  by  his  will  devised  his  estates  to  Sawbridge  and  others,  in  trust  for 
the  particular  purposes  in  his  will.  A  bill  is  filed  to  establish  it,  and  to  have  the  trusts 
executed  :  the  heir  at  law  disputing  the  sanity  of  the  testator. 

[75]  On  hearing  the  cause,  an  issue  devisavit  vel  non  was  directed,  which  was  tried, 
and  a  verdict  in  favour  of  the  will.  Two  new  trials  were  granted,  on  each  of  which 
there  was  a  like  verdict. 

The  cause  was  afterwards  heard  on  the  equity  reserved,  and  the  will  was  established, 
and  the  trusts  decreed  to  be  performed,  and  executed. 

The  heir  at  law  afterwards  bringing  an  ejectment,  the  relators  filed  a  bill  for,  and 
obtained  a  perpetual  injunction. 

The  defendant  Montgomery,  the  heir  at  law,  afterwards  intermarrying  with  the 
daughter  of  Sawbridge,  the  principal  acting  trustee,  letters  and  other  papers,  which 
strongly  proved  the  insanity  of  the  testator,  were  put  in  the  way  of  Mrs.  Montgomery, 
and  upon  the  discovery  of  this  new  evidence,  the  defendant  Montgomery  preferred 
a  petition,  and  obtained  leave  to  file  a  supplemental  bill  in  nature  of  a  bill  of  review. 
And  upon  another  trial  directed  in  the  cause,  the  testator  was  found  to  have  been 
insane,  and  his  will  in  consequence  set  aside. 

Usborne  v.  Usborne. 

7  March  1740. 

Mortgagor  restrained  from  cutting  down  timber  on  the  mortgaged  premises. 

The  order  of  this  date  states,  that  the  plaintiff,  under  an  assignment,  was  entitled 
to  a  mortgage  term  of  500  years  of  two  farms  and  premises,  for  securing  £630  and 
interest  from  the  defendant  Usborne,  subject  to  redemption  :  that  Usborne  had  sold 
the  timber  standing  and  growing  on  the  mortgaged  premises  to  the  defendant  Bathurst : 
that  he  had  entered  on  the  mortgaged  [76]  premises,  and  cut  down  several  trees,  and 
threatened  to  cut  down  more,  by  means  whereof  the  mortgage  security  would  be 
lessened.  It  was  therefore  ordered  that  an  injunction  should  be  awarded'to  stay  the 
defendants,  &c.,  from  committing  any  waste  or  .'fpoil  on  the  premises,  &c.,  until  answer 
and  further  order. 

N.—A  similar  order  in  Hopkins  v.  Monk,  A.D.  1742,  and  in  Uvedale  v.  Uvedale, 
7  March  1740  ;  and  by  Lord  Thurlow,  C,  in  Gross  v.  Chilton,  25  April  1782,  after  a 
doubt  and  consideration,  thinking  it  was  the  mortgagee's  fault  in  permitting  the  mort- 
gagor to  continue  in  possession. 

[Mews'  Dig.  xMortgage,  F,  9,  b.     See  Harper  v.  Alpin,  1886,  54  L.  T.  383.] 

Read  r.  Ward. 
14  May  1740. 
Though  the  affidavit  on  which  an  attachment  is  founded  be  not  filed  at  the  time 
of  issuing  the  attachment ;  if  it  be  filed  before  the  return,  it  will  not  be  irregular. 
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TuFFXELL  V.  Page. 
East.  1740. 

n««V''^'if '^°r.^^°/'^  "''»^,'^"'i^ke,  C,  that  the  trust  of  a  copyhold  estate  will 
passbyaw.1  not  attested  according  to  the  Statute  of  Frauds,  as  a  copyhold  estlte 
surrendered  to  the  use  of  a  .-,11  will  do  ;  for  equity  ought  to  follow  the  law,  and  make 
It  at  least  as  easy  to  convey  a  trust  as  a  legal  interest 

[Mews'  Dig.  Charity,  III,  1 ;  Trust  and  Trustee,  C,  3,  c,  ii ;  Will,  IV,  b,  IX,  k,  2,  i.j 

[77]  Garnum  v.  Marshal. 

(Reg.  Lib.  A.  fol.  9.) 

6  Nov.  1 740.     2  Atk.  70,  under  the  title  of  Smith  v.  Marshal,  8  Nov.  1 740, 

Infants  secreted  to  prevent  their  being  served  with  a  subpoena  to  appear  and  answer^ 

ser\-ice  on  their  mother  good. 

Upon  tills  cause  coming  on  to  be  heard,  it  was  objected,  the  three  infant  daughters 
of  the  defendant  Mary  Enoch  were  not  parties.  The  cause  was  ordered  to  stand  over 
with  liberty  to  amend  by  adding  parties,  the  said  infants  in  particular.  The  plaintiff 
amended  lus  bill  accordingly,  and  endeavoured  to  serve  the  infants  with  a  subpoena  to 
appear  and  answer,  and  apphed  to  their  mother  to  learn  where  they  were  to  be  met 
with,  which  she  not  only  refused,  but  said  she  had  sent  them  into  the  country,  and 
would  not  tell  where.  Upon  affidavit  of  the  facts,  and  of  notice  of  the  motion,  the  Lord 
Chancellor  ordered,  that  service  of  a  subpoena  for  the  infants  to  appear,  on  the  de- 
fendant their  mother,  should  be  deemed  good  service  on  the  said  infants. 

[Mews'  Dig.  Infant,  G,  2.] 

[78]  William  Lamplugh,  Clerk,  Plaintiff;  James  Hebden  Esq.,  Sir  Walter 
Calverlfi',  and  William  Wrighton,  Trustees  in  the  plaintiff's  marriage  settle- 
ment, the  Defendants  :  and  Elizabeth  Lamplugh,  the  plaintiff's  wife,  and 
Eliz.\beth  L.4MPLUGH,  an  infant,  the  plaintiff's  only  child,  added  defendants  by 
amendment. 

(Reg.  Lib.  B.  fol.  1.58.)    27  .Jan.  1741.     2  Eq.  Ca.  Abr.  170,  S.  C. ;  Barn.  C.  371,  S.  C. 

Cause  ordered  to  stand  over  to  make  persons  supposed  to  have  an  interest  parties, 

who  afterwards,  on  the  further  hearing,  appeared  not  to  have  any. 

The  plaintiff  was  seised  of  lands  in  Lubberstone  :  by  agreement,  dated  29th  of 
January  1738,  between  him  and  the  defendant  Hebden,  tlie  plaintiff,  in  consideration 
of  £4950,  to  be  paid  before  the  1st  day  of  August  then  next,  covenanted  that  he  and  his 
wife,  and  all  claiming  any  estate  in  the  said  premises,  would  convey  to  the  said  defendant 
Hebden  and  his  heirs,  all  the  said  premises,  and  deliver  possession  thereof  on  or  before 
the  25th  day  of  March  then  next. 

In  pursuance  of  the  agreement,  Hebden  was  let  into  the  possession,  and  received 
the  rents,  and  did  acts  of  ownership. 

The  plaintiff  applied  to  the  defendant  Hebden  to  perform  the  agreement,  which  he 
refused,  insisting  the  plaintiff  was  not  seised  in  fee  simple  of  the  premises,  for  that, 
by  indentures  of  lease  and  release,  dated  9th  and  10th  June  1737,  made  upon  the 
marriage  of  the  plaintiff  with  Elizabeth  his  now  wife,  part  of  the  said  lands  were  con- 
veyed to  the  defendants  Calverley  and  Wrighton,  and  their  heirs,  to  the  use  of  the 
husband  for  life,  remainder  to  trustees  to  preserve  contingent  remainders  ;  remainder 
to  the  wife  for  [79]  life  ;  remainder  to  the  first  and  other  sons  in  tail  male  :  remainder 
to  the  daughters  in  tail  general,  with  the  ultimate  remainders  in  fee  to  the  plaintiff  :  and 
that  by  such  settlement  the  plaintiff's  wfe  had  power  to  charge  such  lands  with  £500 
in  case  she  had  no  issue  inheritable  to  the  said  lands.  The  plaintiff  by  his  bill  charged, 
that  such  settlement  was  subject  to  the  following  conditions  ;  that  if  the  plaintiff 
should  settle  other  freehold  lands  of  £100  a  year,  clear  of  all  reprizes,  to  the  same 
uses,  then  all  the  estates  before  limited  of  the  estate  in  Lubberstone  should  cease  ;  and 
the  defendants  the  trustees  should  be  seised  of  the  said  lands  in  Lubberstone  to  the  use 
of  the  plaintiff  in  fee  :  and  that  he  had,  by  indentures  of  lease  and  release  ot  the  8th  and 
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'.tth  of  May  1 738,  conveyed  to  the  said  trustees  several  freehold  lands,  to  tlie  same  uses 
as  the  Luiiberstone  lands  were  settled  :  and  that  the  defendant  Hebden  liad  notice  of 
such  exchange  before  he  entered  into  the  articles  for  the  purchase  :  and  that  by  other 
indentures  of  lease  and  release,  dated  5th  and  6th  of  July  1739,  he  conveyed  other 
messuages  and  lands  to  the  said  trustees,  to  the  same  uses  as  the  Lubberstone  lands 
were  settled  ;  and  that  the  estates  conveyed  or  exchanged  were  of  the  yearly  value  of 
£130  bevond  reprizes  :  and  therefore  the  plaintiff  insisted,  that  he  was  enabled  to  con- 
vey the  said  lands  in  settlement  to  the  defendant  Hebden  ;  but  that  he  still  refused  to 
perform  the  agreement  :  the  bill  therefore  prayed  that  the  defendant  Hebden  might  be 
decreed  to  perform  the  agreement  to  pay  the  £-195(),  the  consideration  money. 

The  cause  came  on  before  Lord  Hardwcke,  C,  the  0th  of  March  1740,  when  an 
objection  was  made,  [80]  that  the  defendant  the  wife,  and  the  child,  were  not  parties. 

On  the  part  of  the  plaintiff  it  was  argued,  that  the  plaintiff  having  the  power  to 
exchailge  thfe  lands  in  settlement,  and  having  so  done,  neither  the  wife  nor  her  child 
had  any  interest  in  the  Lubberstone  estate,  and  that  therefore  they  were  not  necessary 
parties.  But  Lord  Hardwicke,  G.,  held,  that  in  fact  they  were  interested  to  see  that  the 
lands  settled  in  lieu  of  the  Lubberstone  lands  were  of  equal  value  to  those  lands  ;  and 
if  so,  that  these  lands  were  settled  to  the  same  uses  ;  and  therefore  ordered  the  cause  to 
stand  over,  with  liberty  for  the  plaintiff  to  amend  his  bill  by  adding  parties,  which  he 
did  by  adchng  the  defendants  his  wife  and  only  child  ;  and  by  his  amended  bill  prayed, 
that  the  several  uses  created  by  the  settlement  of  the  10th  of  June  1737  might  cease 
and  determine,  according  to  the  condition  therein  mentioned,  except  the  use  therein 
limited  to  the  plaintiff  in  fee  :  and  that  the  settlement  of  lands  comprised  in  the  inden- 
ture of  the  8th  and  9th  of  May  1738,  and  Cth  of  July  1739,  might  be  accepted  and 
estabhshed  in  lieu  thereof. 

The  defendant  Hebden  by  his  answer  admitted  the  agreement,  and  that  he  had  been 
let  into  possession  ;  and  that  he  had  dug  clay  on  the  premises  :  that  the  plaintiff  had 
afterwards  sent  him  the  original  settlement,  but  considering  the  nature  of  the  plaintiffs 
title,  he  submitted  whether  he  ought  to  be  forced  to  proceed  in  his  purchase. 

The  defendant  the  wife,  by  her  answer  admitted  the  original  settlement  and  the 
subsequent  settlements  stated  in  the  bill,  and  that  she  willingly  consented  to  the 
exchange,  and  that  the  same  was  made  viith  [81]  her  privity,  and  submitted  to  be 
bound  by  them,  if  the  Court  thought  fit. 

The  defendant,  the  infant,  by  her  answer  submitted  herself  to  the  care  and  protec- 
tion of  the  Court. 

The  Lord  Chancellor  referred  it  to  the  Master  to  see  if  a  good  title  could  be  made  by 
the  plaintiff  to  the  defendant  Hebden,  of  the  estate  comprised  in  the  contract,  and 
reserved  costs,  and  further  directions. 

The  Master  reported  the  plaintiff  could  make  a  good  title. 

On  the  18th  October  1742  (Reg.  Lib.  B.  fol.  303)  the  cause  came  on  to  be  heard  on 
the  report,  and  the  contract  ordered  to  be  performed,  and  all  parties  to  join,  &c. 


Ex  parte  Berry,  a  bankrupt. 
April  174L 

The  petition  stated,  that  about  sixteen  months  before  the  commission  of  bankruptcy 
issued  against  the  petitioner,  he  filed  his  bill  against  the  defendant ;  that  his  assignees 
not  reviving,  the  defendant  had  obtained  the  common  order  to  dismiss  the  bill  for 
want  of  prosecution,  with  costs ;  and  therefore  he  prayed  to  be  relieved  from  the 
costs. 

The  Lord  Chancellor  dismissed  the  petition. 


Mackworth  v.  Briggs. 
6  May  1741.    2  Atk.  182,  S.  C. 

The  Master  reported  the  plaintift''s  bill  to  be  pertinent  exceptions  :  to  the  report, 
for  that  he  ought  to  have  found  it  to  be  impertinent  (without  specifying  the  particulars 
in  which  it  was  impertinent),'allowed. 
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[82]  KxiGHTLY  V.  Deacon. 
17  July  1741. 
^    If  tlie  answer  is  reported  sufficient,  and  upon  exceptions  to  the  report  is  held  bv  the 
Court  to  be  insufficient,  the  defendant  is  not  to  pav  40s..  the  costs  of  an  insuftic-ient 
answer,  as  was  said  by  Robert  Holford  Esq.,  the  then  senior  Master,  to  be  the  course  of 
the  Court,  and  admitted  to  be  so  by  the  sworn  Clerks  in  Court. 

King  v.  Sji^th. 
24  July  1741. 

The  plaintiff  having  obtained  a  verdict  at  law  against  the  defendant,  and  the 
defendant  threatening  to  leave  the  kingdom  before  the  plaintiff  could  obtain  judgment, 
the  plaintiff  filed  his  bill  to  have  the  benefit  of  the  verdict,  and  immediately  thereupon 
moved  for  a  writ  we  exeat  regno  :  the  Lord  Chancellor  said,  there  was  not  an  instance 
of  such  a  writ  having  issued,  when  it  is  not  a  mere  equitable  demand,  and  therefore 
denied  the  motion. 

[Mews'  Dig.  Ne  exeat  regno,  2.] 

Long  v.  Burton;  Burton  v.  Long. 
12  Nov.  1741.    2  Atk.  218,  S.  C. 

Original  bill  is  to  be  first  answered,  but  if  after  a  cross-bill  filed,  the  plaintiff  in  the 
original  bill  amends  it  in  matters  material,  he  loses  his  priority. 

The  plaintiff  in  the  original  cause  having  taken  exceptions  to  the  defendant  Burton's 
answer,  wliile  those  exceptions  were  under  reference,  applied  for  and  obtained  an 
order  for  time  to  answer  the  cross-bill,  until  the  plaintiff  in  that  cause  should  put  in  a 
sufficient  answer  to  the  original  bill.  [83]  The  answer  was  reported  insufficient,  and 
then  the  plaintiff  in  the  original  cause  obtained  an  order  that  the  defendant  might 
answer  the  amendments  and  exceptions  at  the  same  time.  The  defendant  answered 
the  exceptions,  and  the  plaintiff  amended  his  bill  by  adding  forty-two  sheets  of  new 
matter. 

Upon  an  application  by  the  plaintiff  in  the  cross-bUl  to  discharge  the  order  obtained 
by  the  plaintiff  in  the  original  bill  for  time  to  answer  the  cros.s-bill,  until  there  was 
a  sufficient  answer  to  the  original  bill,  a  question  arose,  whether  the  original  bill  should 
retain  its  priority. 

Lord  Chancellor.— 1  am  of  opinion,  the  determination  in  the  case  of  Steward  i:  Roe. 
2  P.  Wms.  435,  is  right,  but  this  goes  a  step  further :  the  plaintiff  by  his  amendment 
hath  lo.st  liis  priority,  and  therefore  let  the  order  be  discharged. 

M.A.YOR  OF  London  r.  S.\uxders. 
(Reg.  Lib.  B.  40.)    12  Dec.  1741. 
The  defendant  being  in  contempt  to  an  attachment  for  want  of  his  answer ;  in- 
terrogatories ordered  to  be  exhibited  to  examine  him  touching  liis  contempt. 


"to 


[84]  Walmsley  r.  Eluot. 
14  Feb.  1742. 
It  was  laid  down  bv  Lord  Hardwicke,  C.  as  a  rule,  that  the  defendant  cannot  give 
rules  to  pass  publication,  until  the  plaintiff  hath  been  in  default  one  term  after  the 
cause  is  at  issue. 

PiLKiNGTON  r.  City  of  York. 
14  May  1742. 
An  injunction  granted  to  stay  proceedings  on  an  incUctment  for  «  tJ^^P^ '  ^J*^ 
bills  having  been  fited  by  the  plaintiff  and  defendant  in  this  Court,  to  determine  tlie.r 
right  to  the  fishery  in  the  present  case. 
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Bedford  r.  Wharton. 
(Reg.  Lib.  A.  fol.  287.)    3  May  1 742. 
Liberty  given  to  the  defendant  to  amend  liis  answer  by  inserting  and  adding  facts. 

Bennet  r.  Wade;  Jones  v.  Wade. 

(Reg.  Lib.  A.  fol.  515.)     28  June  1742.     2  Atk.  324,  S.  C. 

Fraud  vitiates  a  deed  in  tolo,  though  persons  in  no  wise  privy  to.  or  concerned 
in  the  fraud,  are  beneficially  interested  under  such  deed. 

Sir  John  Leigh,  Baronet,  of  Addington  in  Surry,  was  seised  in  fee  of  the  manor 
of  Addington,  and  other  real  estates  in  vSurry,  and  also  of  other  real  estates  in  Middlesex 
and  Kent,  of  the  yearly  value  of  £2700  ;  and  though  not  in  such  a  state  as  to  be  found 
a  lana-[85]-tic,  yet  his  mind  was  so  weak  that  he  was  easy  to  be  imposed  upon.  The 
defendant  Wade,  who  was  a  surgeon  and  an  apothecary,  and  attended  him  and  his 
family,  took  advantage  of  it,  and  having  introduced  liis  daughter,  aged  about  sixteen 
years,  to  Sir  John,  who  was  then  about  sixty,  and  having  made  him  drunk,  in  that 
state  procured  a  Fleet  pardon,  to  marry  them,  and  then  prepared  a  settlement  in  favour 
of  his  daughter,  which  he  prevailed  on  Sir  John  to  execute. 

She  dying  soon  after,  he  procured  Sir  John  to  execute  a  will  in  his  favour,  and  to 
appoint  him  the  executor,  and  also  to  execute  indentures  of  lease  and  release,  dated 
the  9th  and  10th  of  September  1737,  in  corroboration,  as  he  alledged,  of  the  will. 
Sir  John  Leigh  dying.  Wade  obtained  probate  of  the  will. 

The  plaintiff's  John  Bennet  and  Henry  Spencer,  who  had  married  two  sisters. 
the  co-heiresses  of  Sir  John  Leigh,  and  whom  Wade  would  never  permit  to  see  Sir 
John,  having  kept  constantly  a  watch  over  them,  took  the  necessary  steps,  and  pro- 
cured the  probate  to  be  reca-lled. 

Upon  this  Wade  set  up  the  above  deeds  of  the  9th  and  10th  days  of  September 
1737,  under  which  the  defendants  claim  beneficially,  and  they  entered  on  the  estates  - 
by  which  deeds  Sir  John  is  made  to  convey  all  his  estates  to  the  annual  value  aforesaid 
to  trustees,  to  the  use  of  himself  for  life  ;  remainder  to  trustees  to  preserve,  &c.;  with 
remainder,  as  to  one  moietj'  of  the  Surry  estates,  to  the  defendant  Francis  Leigh  for 
life ;  remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to  his  daughters 
in  tail ;  and  in  default  of  such  issue  to  the  defendants  Jasper  Jones  and  Frances  [86]  his 
wife,  for  their  respective  lives  ;  with  remainder  to  their  first  and  other  sons  in  tail 
male ;  with  remainder  to  their  daughters  in  tail  :  and  as  to  the  other  moiety  of  the 
said  Surry  estates,  subject  to  a  term  of  500  years  for  raising  £5000  for  the  portions 
of  the  younger  children  of  the  said  Jones  and  his  wife,  the  like  limitations  as  the  other 
moiety ;  and  as  to  the  estates  in  Middlesex  and  Kent  (which  were  of  the  annual  value 
of  one  moiety  of  the  whole  estates),  after  the  death  of  Sir  John  Leigh,  to  the  said  de- 
fendant Wade  in  fee  simple. 

Sir  John  Leigh  died  the  IGth  of  November  1737. 

To  set  aside  the  deeds,  the  bill  in  the  first  cause  was  filed. 

The  bill  in  the  second  cause  filed  by  the  Jones'  and  their  children,  and  the  Leighs, 
was  to  estabhsh  the  said  deeds. 

The  causes  came  on  to  be  heard  on  the  2Gth  of  Mav,  and  were  in  hearing  the  19th, 
21st,  22d,  23d,  and  28th  June  1742. 

On  the  part  of  the  plaintiffs  in  the  second  cause,  and  of  the  defendants  in  the  fir.^t, 
it  was  argued,  that  whatever  fraud  or  imposition  had  been  practised  on  Sir  John  Leigh 
by  the  defendant  Wade,  they  were  not  privy  to,  or  in  anywise  concerned  in  it,  and 
some  of  them  could  not,  for  they  were  infants  ;  and  it  would  be  hard  to  involve  the 
innocent  with  the  guilty,  and  punish  them  by  setting  aside  the  deeds  in  toto. 

On  the  part  of  the  plaintiff's  in  the  first  cause,  the  co-heiresses  and  their  husbands, 
it  was  argued,  that  the  deeds  were  founded  in  fraud,  and  being  so,  it  vitiated  the  whole. 

[87]  And  Lord  Hardwicke,  C,  was  of  that  opinion,  and  declared  that  the  deeds  dated 
the  9th  and  10th  days  of  September  1737,  were  procured  from  Sir  John  Leigh  by 
fraud,  imposition,  and  circumvention,  by  means  of  the  undue  influence  obtained  by 
the  defendant  Wade  over  the  weakness  of  Sir  John  Leigh,  and  that  the  same  ought 
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to  be  set  aside  :  and  did  order  that  the  bill  in  the  second  cause  should  be  dismissed 
and  did  order  and  decree  the  deeds  should  be  delivered  to  the  plaint  ffs  in  tl^fim 
cause  to  be  cancelled   with  the  consequential  directions  to  account  for  rent."  &c 
LAlews  Dig.  Fraud  and  Misrepresentation,  VI.] 

BiRT  V.  Pitt. 
27  June  1741. 

Upon  the  cause  being  brought  to  hearing,  the  bill  was  retained,  with  liberty  for 
tie  defendant  to  bring  an  ejectment,  which  was  tried  :  this  day  a  new  trial  was  granted. 
upon  payment  of  the  costs  of  the  former.  ^  ' 

Legard  r.  Sheffield. 

27  July  1742. 

The  form  of  an  issue  to  try  who  were  the  co-heirs  of  the  late  Duke  of  Bucks. 

At  the  hearing,  an  issue  was  directed  to  try  who  was  the  heir  at  law  of  the  late 
Duke  of  Bucks.  The  issue  was,  whether  the  plaintiff,  and  two  of  the  defendants  bv 
name,  were  the  only  co-heirs  of  the  late  Duke  of  Bucks  ;  and  if  not,  then  whether 
two  other  defendants  by  name,  or  any  other,  and  what  persons  were  co-heirs  of  the 
said  Duke  jointly  witli  the  before-named  parties,  or  any  and  which  of  them,  and  in 
what  shares  and  proportions. 

[88]  ToMBEs  r.  Elees. 
(Reg.  Lib.  B.  510.)    5  May  1 747. 

Lord  Hardn-icke,  C,  took  the  care  of  the  infant  from  her  testamentary  guardian, 
and  ordered  that  she  should  not  marrv  without  leave  of  the  Court. 
[Mews'  Dig.  "Infant,  B,  4,  a,  D,  L] 

Roach  v.  G.4Rvan. 
(Reg.  Lib.  B.  3-2.)     16  Nov.  1748.     1  Ves.  157,  S.  C. 

Lord  Harduieke,  C,  took  the  infants  from  their  mother,  and  put  them  under  the 
care  of  Mr.  Potter,  and  ordered  them  not  to  marry  without  leave  of  the  Court,  and 
restricted  them  from  receiving  any  letters,  or  message  from  particular  persons  named 
in  the  order. 

Webb  v.  Litcott. 

7  Feb.  1743.    3  Atk.  25,  S.  C. 

At  the  hearing  of  the  cause,  the  defendant  the  heir  at  law,  who  was  an  infant, 
made  default.  The  parties  were  to  take  such  decree  against  him  as  they  could  sustain, 
with  a  day  to  shew  cause  :  but  as  it  was  necessary  the  will  should  be  declared  to  be 
proved,  that  the  Lord  Chancellor  might  so  declare  it,  he  ordered  the  proofs  of  the  will 
to  be  read. 

[Mews'  Dig,  Will,  Yin,  b.] 

[89]  Kendal  v.  Baron. 
yFeb.  1743. 

A  cepi  corpus  being  returned  on  an  attachment  against  the  defendant  for  his  con- 
tempt in  not  putting  in  liis  answer,  an  habeas  corpus  cum  causis  issued  to  bring  liim 
to  the  bar  of  this  Court  to  answer  his  contempt ;  but  the  High  Bailiff  of  the  West  Riding 
of  Yorkshire,  after  he  had  received  such  writ  of  habeas  corpus,  discharged  the  defendant 
under  an  Insolvent  Act,  which  had  passed. 

Lord  Hardwicke,  C,  declared  him  guilty  of  a  contempt  in  discharging  the  defendant 
before  he  had  cleared  his  contempt ;  and  ordered  the  High  Baihff  to  stand  committed, 
unless  he  shewed  cause  to  the  contrary,  which  order  was  made  absolute  on  the  6tb  of 
March  following. 
C.  !.— 7* 
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Bennet  t'.  Leigh. 
1743.     2  Atk.  487,  529,  S.  C. 

An  infant,  who  answered  by  his  guardian,  neglecting  upon  attaining  twenty-one 
to  apply  for  leave  to  put  in  a  new  answer.*  when  he  did  apply  it  was  refused. 

[90]  AxxESLEY  V.  Earl  of  Anglesey. 
(Reg.  Lib.  A.  fol.  18.)     13  Feb.  1743. 

Affidavit  before  a  Master  Extraordinary  in  Ireland  read  in  this  Court ;  but  affidavit 
from  the  Plantations  cannot,  unless  under  Seal  of  the  Island. 

[Mews'  Dig.  Evidence.  IX,  i.  c.     See  Johnson  v.  Smith,  1782,  Dick.  592.] 

V.\ITGHAN'    i:    VaIGHAX. 

14  Feb.  1743. 

A  receiver,  on  his  being  appointed,  entered  into  the  usual  recognizance  with  A 
and  B  as  his  sureties.  A  procured  himself  to  be  discharged,  and  the  receiver  entered 
into  a  fresh  recognizance  ;  but  the  time  for  inrolling  being  elapsed,  it  was  ordered  to 
be  entered  nunc  pro  tunc. 

[Mews'  Dig.  Receiver,  IV,  2.] 

W.^RNER    r.    W.\RNEK. 

25  Feb.  1743. 

The  bill  was  by  the  husband  against  the  defendant  Warner  his  wife,  and  another 
for  a  discovery  ;  and  to  have  effects  delivered  up  by  the  defendants.  The  plaintiff 
and  his  vriie  lived  together,  and  she  had  no  separate  estate.  The  defendants  applied 
to  dismiss  the  bill.  But  there  being  a  charge  in  the  bill,  that  the  other  defendant  had 
placed  the  property  out  in  trust  for  the  wife,  the  Court  retained  the  bill. 

[91]  Cljirk  v.  Greenhill  et  Ux. 
16  March  1743. 

Decree  directed  lands  to  be  sold,  and  all  proper  parties  to  join  in  the  sale.  The 
estate  being  sold,  upon  the  purchaser's  paying  his  purchase  money  into  the  Bank, 
all  parties  were  ordered  to  join  in  the  conveyance,  and  the  Master  to  settle  it.  AH 
executed  but  Agnes,  the  wife  of  the  defendant  John  Greenhill  :  he  was  served  with 
a  writ  of  execution  of  the  order  ;  but  she  could  not  be  seen  to  be  served.  After  hearing 
counsel  on  both  sides,  it  was  ordered  that  service  of  a  writ  of  execution  of  the  order 
on  the  said  John  Greenhill,  or  on  any  other  person  belonging  to  the  family,  should  be 
good  service  on  the  said  Agnes  Greenhill. 

[Mews"  Dig.  Husband  and  Wife,  XL  2,  c] 

Vax  v.  Price. 
19  Dec.  1743. 

An  application,  without  notice  to  commit  the  defendant  for  a  contempt  in  abuse 
of  the  process  of  the  Court.  He  was  ordered  to  be  committed,  unless  he  shewed  cause 
to  the  contrary  on  personal  notice. 

On  25th  February  1743-44,  he  was  ordered  to  be  committed. 

The  like  order  was  made  by  Lord  Hardwicke,  C,  in  Morgan  v.  Jones,  14th  June 
1745,  for  beating,  &c.,  the  person  who  served  the  process. 

*  Instances  in  which  the  Court  hath  given  leave  to  a  defendant,  late  an  infant, 
to  put  in  a  new  answer  on  attaining  the  age  of  2 1  years.  Bennet  v.  Leigh,  Hil.  1 740  ; 
Tancred  v.  Annison,  East.  1752;  Ernth  v.  Lord  Baltimore,  Hil.  1754. 
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[92]  Jackson  v.  Lee. 
11  May  1743. 

His  Lordship  allowed  the  objection,  and  the  new  party  was  named  in  Court. 

Valiant  v.  Dode.me.\d. 
16  May  1743.     2  Atk.  592,  S.  C. 
Wlliam  Bristow,  one  of  the  sworn  Clerks  of  this  Court,  having  demurred  to  being 
examined  as  a  witness,  his  demurrer  upon  argument  was  over-ruled  :  a  subpoena 
being  taken  out  as  of  course  for  £5  the  costs,  and  he  not  paving  the  same  and  being 
a  prisoner  in  the  Fleet,  it  was  moved  that  he  might  be  suspended  :  and  lie  moved  that 
the  subpoena  might  be  discharged,  as  having  issued  irregularlv.  there  being  no  par- 
ticular order  awarding  the  costs,  and  this  not  within  the  general  rule  of  the  Court 
Lord  Hardwicke,  C.  was  of  opinion,  the  plaintiff  was  not  entitled  to  £5  costs,  as  of  course, 
or  that  a  subpoena  might  issue  without  an  order,  and  set  aside  the  subpoena  as  irregular  ■ 
but  ordered  the  said  Bristow  to  pay  £5  costs.  ' 

[Mews'  Dig.  Evidence,  Y,  8,  a  ;  VI,  8,  a,  ii.] 

Williams  v.  Williams. 
4  June  1743. 
The  defendant  on  putting  in  his  answer  may  examine  witnesses  de  bene  esse. 

[93]  Neal  v.  Billing. 

17  Jan.  1745.    Wilkinson  v.  Cockell,  18  March  1750.  S.  P. 

In  case  of  a  report  under  a  reference  for  the  Master  to  enquire  and  certify  his  opinion, 
exceptions  are  not  to  be  taken  to  the  report,  but  it  is  to  be  brought  before  the  Court 
on  the  report  for  the  Court  to  judge,  and  determine. 

VENEilORE    V.    VeNEMORE. 

22  June  1743. 

Upon  the  cause  coming  on  to  be  heard,  the  defendant  appeared,  and  the  c^iuse 
going  off  until  a  further  day,  the  defendant  then  made  default,  and  the  Master  of  the 
Rolls  pronounced  an  absolute  decree  against  him.  Thinking  he  ought  to  have  had  . 
a  day  to  shew  cause  against  it,  he  appealed  to  the  Lord  Chancellor  ;  and  on  the  appeal 
coming  on  to  be  heard,  his  Lordship  was  decidedly  of  opinion,  that  where  a  pirty  had 
paid  obedience  to  a  writ,  he  was  not  amesnable  to  any  other  process.  His  Lordship 
cited  Halsey  r.  Smyth,  3d  July  1729,  Mosel.  18(5. 

Saunders  v.  Graves. 

1  July  1743. 

The  testator  had  given  a  voluntary  bond. 
Bill  filed  for  the  paj-ment  of  it. 

Payment  was  ordered,  but  not  till  after  all  the  debts  of  the  testator  for  valuable 
considerations  were  paid  ;  and  then  to  be  paid  in  preference  to  the  legatees. 

[94]  Hamlyn  f.  Lee. 
18  Oct.  1743. 
The  estate  in  question  being  sequestered,  and  Cave  and  his  wife  claiming  an  interest 
by  virtue  of  a  mortgage  ;  bv  an  order  dated  the  12th  February  1742  (Reg.  Lib.  A. 
fol.  194),  on  the  application  o"f  the  plaintiff,  they  were  to  be  examined  pro  interesse  suo. 
and  the  plaintiff  was  to  exhibit  interrogatories  for  that  purpose.  The  examination 
being  taken  by  order,  dated  9th  June  1743  (Reg.  Lib.  A.  fol.  519).  the  Master  was  to 
look  into  the  interrogatories,  and  the  examination,  and  certify  whether  Cave  and  his 
wife  had  made  out  any  title  to  the  premises  or  not. 
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On  the  iStli  July  17-13,  the  Master  made  his  report,  that  the  claimants  had  made 
out  their  title.  The  plaintiff  took  exceptions  to  the  report ;  for  that  the  Master  in- 
stead of  allowing  the  mortgage,  ought  to  have  certified  the  same  to  be  fraudulent. 

The  exceptions  on  the  ITtli  and  18th  days  of  October  174;5  (Reg.  Lib.  A.  fol.  722), 
came  on  to  be  argued  before  Lord  Hardwicke,  C,  when  after  hearing  counsel  on  both 
sides,  and  the  exhibits  and  depositions  read,  his  Lordship  over-ruled  the  exceptions, 
and  allowed  the  claim,  and  directed  a  computation  of  interest,  and  an  account  of  what 
was  due. 

His  Lordship  said,  the  taking  of  exceptions  was  not  the  mode,  and  was  improper  ; 
it  was  not  a  report  to  which  exceptions  lay,  but  should  have  been  set  down  on  the 
report ;  but  as  the  exceptions  were  brought  on,  and  the  parties  desired  it,  he  would 
determine  them. 

[95]  On  the  1.3th  March  17-43-41:  (Reg.  Lib.  A.  fol.  GSS),  the  matter  came  on  to  be 
heard  for  further  directions  on  the  report  ;  and  the  same  was  likewise  again  set  down 
on  the  exceptions,  when  the  report  was  confirmed,  and  the  claim  allowed  ;  and  the 
sefjuestrators  were  ordered  to  deliver  possession,  and  the  plaintiff  to  pay  Cave  and 
his  wife  their  co.sts. 

[S.  C.  SSwanst.  301  n.] 

Debazin  v.  Deb.^zin. 

13  Dec.  1743. 

The  plaintifl'  having  sued  out  a  writ  of  ne  exeat  regno  against  the  defendant,  he 
entered  into  a  bond  with  two  sureties,  for  his  not  departing  the  kingdom.  The  cause 
was  afterwards  heard,  and  there  was  a  decree  against  the  defendant  for  the  same  mat- 
ter, for  which  the  writ  of  ne  exeat  regno  issued.  The  defendant  being  in  contempt, 
and  in  custody,  for  not  performing  the  decree,  the  sureties  applied,  and  obtained  an 
order,  that  they  should  be  discharged,  and  the  bond  as  to  them  cancelled. 

[Mews'  Dig.  Ne  exeatregno,  3.] 

Ansty  v.  Dowsing. 

17  Dec.  1743. 

Bill  for  discovery,  and  relief,  plea  to  both  ;  allowed  as  to  the  relief,  over-ruled  as  to 
the  discovery. 

[96]  Jones  v.  Jones. 

IG  July  1744.     3  Atk.  217,  S.  C. 

Upon  hearing  the  cause  on  the  equity  reserved  after  trial  of  an  issue  ;  proper 
parties  appearing  to  be  wanting,  liberty  was  given  to  file  a  supplemental  bill  for  the 
purpose  of  adding  a  new  party. 

SmITHSON   v.    H.UIDCASTLE. 

27  Oct.  1744. 

At  the  execution  of  the  commission  for  the  examination  of  witnesses,  one  of  the 
witnesses  demurred  to  being  examined.  The  commissioners  returned  the  demurrer 
with  the  commission.  The  commission  and  return  ordered  to  be  delivered  to  the  two 
senior  Six  Clerks,  not  towards  the  cause,  who  were  to  copy  so  much  of  the  interroga- 
tories as  was  demurred  to,  and  so  as  not  disclose  any  part  of  the  depositions  ;  and  then 
to  seal  it  up,  and  deliver  it  to  the  Six  Clerk  in  the  cause. 

CoGAN  V.  Cave. 
21  Dec.  1744. 
The  bill  delivered  amounted  to  £49,  Os.  Gd.     It  was  taxed  at  £45,  5s.  1  Id.     In  regard 
only  £3,  14s.  7d.  was  taken  off,  which  was  not  a  thirteenth  part ;  it  was  referred  back 
to  theJMaster  to  tax  the  solicitor  the  costs  of  the  taxation. 
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[97]  MR  Charles  Dalton  and  Others,  freeholders,  owners,  and  proprietors  of  several 
messuages,  lands,  tenements,  hereditaments,  in  the  townshii.  of  East  Hawkswell 
in  the  county  of  York,  Piaintifls;  and  Beilby  Thomson  Esq.  xsu  Tn,,^n^^ 
Lascelles,  and  Others,  Defendants. 

(Reg.  Lib.  A.  fol.  553.)    5  Feb.  1 745. 

The  matter  of  the  demurrer  by  the  defendant  Beilbv  Thomson  to  the  plaintiffs' 
bi  ,  coming  this  day  before  the  Lord  Chancellor,  the  demurrer  being  to  so  much  of  the 
bill  as  sought  relief ;  for  that  it  appeared  of  the  plaintiffs'  own  shewing,  that  the  bill 
was  exhibited  for  perpetuating  the  testimony  of  witnesses,  and  for  relief ;  whereas  by 
the  rules  of  the  Court,  the  plaintiffs  were  not  entitled  to  have  any  relief  decreed  to 
them  on  a  bill  brought  to  perpetuate  the  testimony  of  their  witnesses  ;  and  for  that  it 
did  not  appear  the  plaintiffs  had  ascertained  their  title  at  law,  to  the  matters  in  question. 
And  the  counsel  for  the  defendants  also  insisting  at  the  bar,  for  further  causes  of 
demurrer,  that  the  plaintiffs  had  not  proper  parties  to  the  bill,  they  not  having  made 
the  lord  of  the  manor  of  East  Hawkswell  a  party  thereto. 

After  hearing  counsel  on  both  sides,  and  reading  the  plaintiffs'  bill,  his  Lordship 
held  the  said  demurrer  at  bar  to  be  good,  and  allowed  it. 

[98]  Stonehouse  v.  Stoxehouse. 
(Reg.  Lib.  B.  187.)    19  Feb.  1745. 

Injunction  granted  to  stay  proceeding  in  the  spiritual  Court  for  payment  of  a 
legacy  until  the  hearing,  and  the  plaintiff  to  speed  the  cause. 

Atkinson  v.  Bedel.  ' 

18. March  1745. 

A  writ  of  ne  exeat  regno,  having  issued  against  the  defendant  until  answer,  and 
further  order,  the  defendant  upon  putting  in  his  answer  applied  to  discharge  the  writ. 
The  plaintiff  opposed  it  upon  the  ground  there  were  other  acts  to  be  done,  which  this 
Court  must  necessarily  direct  to  be  done  at  the  hearing. 

His  Lordship  denied  the  motion,  saying,  though  the  writ  was  granted  until  answer, 
yet  it  was  hkewise  until  further  order,  and  this  Court  will  not  discharge  such  writ  in 
case  it  appears  upon  the  merits,  that  there  will  be  necessarily  decreed  things  for  the 
defendant  to  do  at  the  hearing  ;  such  as  to  deliver  deeds,  &c.  &c.,  to  discover,  to  convey, 
&c. 

Philips  v.  Derbie. 

15  May  1745. 

The  plaintiff  in  a  revived  suit,  may  revive  the  original  bill  in  the  same  manner  as  the 
original  plaintiff'  might,  had  lie  been  living. 

The  plaintiff's  testator  filed  his  bill  against  the  defendant ;  the  defendant  an- 
swered :  the  original  plaintiff"  died,  whereby  the  suit  abated  ;  the  present  plaintiff 
revived,  and  obtained  an  order  to  amend,  [99]  and  serve  the  defendant  with  a  subpania 
to  answer  the  amendments.  The  defendant  not  answering,  an  attachment  issued 
against  him  ;  on  application  of  the  defendant,  it  was  referred  to  the  Master  to  see  if 
the  issuing  of  the  attachment  was  regular  ;  the  Master  reported  it  to  be  irregular. 

The  plaintiff  took  exceptions  to  the  report  ;  and  on  arguing  the  exceptions,  it  was 
insisted  for  the  defendant,  that  the  amendment  was  more  properly  by  way  of  supple- 
mental bill ;  but  Lord  Hardwicke,  C,  held  that  as  the  amended  matter  was  in  esse  at 
the  time  of  filing  the  original  bill,  the  same  was  proper,  and  the  issuing  of  the  attach- 
ment was  regular,  and  allowed  the  exception. 

Smaljs  v.  Chayter. 
(Reg.  Lib.  B.  fol.  281.)    18  May  1 745. 
A  commission  having  been  executed,  it  was  sealed,  with  the  depositions  by  the 
commissioners,  and  delivered  to  a  person  to  be  brought  to  the  Clerk  in  Court,  but  by 
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accident  it  was  lost  on  the  road,  and  picked  up  by  two  travellers,  wlio  brought  it  to 
Mr.  Allen  one  of  the  Masters  ;  upon  their  affidavit  that  they  had  not  opened  or  altered 
the  same,  it  was  ordered  that  the  depositions  should  be  received,  and  deposited  in  the 
hands  of  the  Si.x  Clerk,  and  a  rule  to  publish  entered  thereupon,  as  if  the  dejwsitions 
had  been  regularly  returned  by  the  hand  of  one  of  the  commissioners,  or  the  person 
who  received  them  from  the  commissioners. 

[Mews'  Dig.  Evidence,  VII,  13.] 

[100]  Bruwn  r.  Heathcote. 
24  May  1745. 

The  original  bill  was  brought  by  the  assignees  of  the  defendant  Williams,  a  bank- 
rupt ;  the  cause  was  heard,  and  two  of  the  defendants  not  appearing,  the  decree  pro- 
nounced was,  as  to  them,  to  be  unless  cause.  Before  it  was  made  absolute,  the  then 
plaintiffs  the  assignees,  were  removed,  and  the  present  plaintiH's  being  chosen  assignees 
in  their  room,  they  filed  a  supplemental  bill  in  nature  of  a  bill  of  revivor,  and  prayed  a 
subpoena  for  the  defendants  the  defaulters,  to  shew  cause  against  the  decree,  without 
praying  that  they  should  do  so  :  all  the  defendants  answered  the  new  bill,  and  when 
the  cause  came  on  to  be  heard,  one  of  the  defendants  who  made  default  at  the  former 
hearing,  again  made  default  ;  but  no  subpcena  to  shew  cause  against  the  former 
decree  had  been  served,  nor  did  the  plaintiff's  by  the  supplemental  bill,  pray  that  the 
defendants  might  shew  cause  against  the  former  decree. 

It  was  objected  to  the  plaintiff's  proceeding  so  as  to  pray  that  the  former  decree 
might  be  carried  into  execution,  its  not  having  been  made  absolute. 

Lord  Hardioicke,  C,  held  the  objection  to  be  good,  and  did  no  more  than  to  order 
the  former  cause  to  be  carried  on,  and  prosecuted  ;  and  gave  liberty  to  the  piesent 
plaintifTs,  to  serve  the  defendants  the  defaulters,  with  a  subpcena  to  shew  cause 
against  the  former  decree. 


[101]  On  Behalf  of  the  Crown. 
17JiUy  1745. 

Reference  to  a  Master,  to  see  if  any  of  the  persons  named,  were  guilty  of  the  con- 
tempt laid  to  their  charge. 

Packington  v.  Packington. 
3  Aug.  1745.     Vid.  3  Atk.  215. 

Upon  shewing  cause  for  continuing  the  injunction,  which  had  been  granted  to 
stay  the  defendant,  who  was  tenant  for  life,  without  impeachment  of,  or  for  waste, 
from  cutting  down  trees  which  were  planted,  or  were  standing,  or  growing  in  vistas, 
or  for  shelter,  or  ornament,  &c.  ;  the  plaintiff  was  going  to  read  affidavits  :  but  Lord 
Hardwicke,  C,  said  it  was  unnecessary,  for  that  the  plaintiff'  being  the  eldest  son  of  the 
defendant,  and  the  first  in  remainder  after  his  death,  under  the  defendant's  marriage 
settlement,  the  defendant  in  stating  his  own  rights  must  shew  the  plaintiff's,  and  for 
that  instead  of  denying  the  acts  sworn  to  have  been  done  by  him,  he  admitted  them, 
and  insisted  on  a  right  under  his  settlement ;  but  notwithstanding  the  defendant 
by  his  answer  says,  that  although  he  had  threatened  to  cut  down,  etc.,  it  was  not  his 
intention,  and  that  he  did  not  mean  to  cut  down  any  more  ;  yet  having  uttered  those 
threats,  and  having  done  what  he  ovight  not,  it  behoved  the  Court  to  prevent  his  doing 
further  waste  or  spoil,  and  therefore  the  Court  continued  the  injunction. 

[102]  His  Lordship  in  the  course  of  his  reasoning,  put  these  questions  :  On  shewing 
cause  to  continue  an  injunction  to  stay  waste,  is  the  plaintiff  confined,  as  in  an  injunc- 
tion to  stay  proceedings  at  law,  to  make  out  his  case  from  the  answer  only  ;  and  may 
the  plaintiff  strengthen  his  case  by  affidavits  % 

His  Lordship  said  the  plaintiff  might  read  the  answer  to  shew  his  right,  and  might 
also  read  affidavits  to  make  out  the  waste. 

[Mews'  Dig.  Waste  and  Timber,  A,  3,  b,  iv.] 


nCKENS,  103.  HYDE  l'.  FORSTER  AND  MYERS  ^07 

Hyde  v.  Forster  and  Myers. 

0  Aug.  1745. 

Service  of  a  subpoena  to  appear,  and  answer  on  the  agent,  or  factor  in  England,  of 

another  defendant  who  Hved  in  Jamaica,  ordered  to  be  good  service. 

The  plaintiff  married  a  widow,  who  had  a  son  by  a  former  husband,  living  at 
Jamaica  :  he  comes  to  England  :  she,  without  the  knowledge  of  the  plaintiff  her 
husband,  lent  her  son  £1000  upon  his  bond  to  pay  her  an  annuity  of  £100  for  her 
life  :  she  also,  without  the  knowledge  of  her  liusband,  purchased  chambers  in  Barnard's 
Inn,  but  took  the  conveyance  in  the  name  of  her  son  ;  and  lie  executed  an  a.ssignment 
in  trust,  to  pay  her  an  annuity  for  her  life  :  the  wife  eloped,  and  took  the  writings 
relating  to  the  chambers,  and  deposited  them  in  the  hands  of  the  defendant  Myers; 
the  plaintiff  the  husband,  filed  a  bill  for  a  discovery,  and  relief ;  tlie  son  was  at  Jamaica 
at  the  time  of  filing  the  bill  ;  the  defendant  Myers  answered,  and  admitted  he  was 
agent,  or  factor  in  England,  for  the  defendant  Forster  the  son,  and  that  he  was  in 
possession  and  receipt  of  the  rents,  and  profits  of  the  chambers,  in  trust  for  the  de- 
fendant Forster  ;  [103]  tlie  plaintiff  applied,  that  service  of  a  subpcena  to  appear  and 
Jinswer  on  the  defendant  Myers,  might  be  good  service  on  the  defendant  Foi-ster; 
vphich  Lord  Hardwicke,  C,  ordered. 

[See  note  to  Hales  v.  Sutton,  Dick.  20.] 

Lloyd  v.  Griffith. 
7  Aug.  1745.     7i(/.  3  Atk.  264. 

After  hearing  Counsel  on  both  sides,  the  Court  directed  the  Master  .fortliwith_  to 
make  his  certificate,  or  report  of  his  approbation  of  the  draft  of  a  conveyance,  which 
he  was  to  settle,  in  order  that  the  party  might  except  thereto. 

The  like  order  made  by  Lord  Hardwicke,  C,  in  Huggins  r.  York-Buildings  Co., 
2Gth  June  17.53. 

Smith  v.  Kirkpatrick. 
•2  Oct.  1745. 
A  witness  in  England  not  understanding  English,  a  person  was  appointed  to  inter- 
pret the  interrogatories,  and  the  depositions  taken  thereon;  and  to  be  sworn  to  the 

truth  of  such  interpretation.  „.     ,  i.    -k?  i.  m 

The  like  order  made  by  Lord  Hardwicke,  ('.,  in  Cason  v.  \\ardsworth,  26th  May 

1752,  2  Ves.  325,  336.  ,,^^      , 

[Mews'  Dig.  Evidence,  VI,  4 ;  VII,  8.] 

[104]  Hamly  v.  Fisher. 
11  Nov.  1745. 
One  legacy  charged  on  real  and  personal  estate,  if  that  legacy  exhaust  the  personal 
estate,  the  other  legatees  shall  stand  in  his  place  agamst  tlie  devisees  of  tlie  land. 
pro  tanto. 

William  Roberts  by  will,  dated  13tli  November  1745,  gave  ^^.^'"^1  ^F^^J;;  ;'"f 
pecuniary  legacies,  and  having  two  sisters,  gave  one  estate  to  one  sister  and  her  chil- 
dr  n    with  i^emainders  over  ;  -md  gave  a  leasehold  estate  in  '^' ^^ :'^J:'\^ 
he  might,  and  the  residue  of  his  personal  estate,  after  P"3-men    of  M^n  legn ue  •  an 
funeral  expences,  he  gave  to  his  two  sisters,  equally  to  be  divided  bet^^een  them,  and 

made  one  of  them  executrix.  ,  „.„  j        p.-,„te 

By  a  codicil  of  the  11th  of  July  1746.  he  gave  an  annuity  of  £40  out  of  an  e*tate 

in  Kent,  and  confirmed  his  will.  ,  •  ,   i     j„„i„,.o^  t,i  ).o  nirt  of  his  will 

beque.st  either  of  real  or  personal  estates  to  tJie  t^""^^;'"-  '    -V      ,      „.,ooo 
such  bequests  and  devises,  to  be  subject  in  the  first  place  to  the  £3000. 
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Tlie  personal  estate  was  much  more  than  sufficient  to  j>;iy  tlie  legacies  in  the  will, 
wliicli  amounted  to  £470,  but  the  said  last-mentioned  legacy  of  £3000  exhausting  the 
whole,  the  question  was,  whether  the  other  pecuniary  legatees  should  stand  in  the 
place  of  tlie  legatee  of  the  £3000  for  their  legacies,  amounting  to  £470;  against  the 
devisees  of  the  real  estate. 

[105]  2  Ventris,  358;  Heme  r.  Merrick,  2  8alk.  41G.  1  P.  Wms.  201  ;  Clifton  r. 
Birt,  1  r.  Wms.  678,  3  P.  Wms.  324,  were  cited. 

Lord  Chancellor. — All  the  arguments  at  the  bar  tend  to  confirm  me  in  the  appre- 
hension 1  first  had  of  the  case,  after  the  will,  and  codicils  were  read. 

There  are  some  tilings  in  the  marshalling  of  assets  which  are  clear. 

First. — If  there  be  debts  by  specialty,  and  legacies,  and  a  real  estate  descends  to 
the  heir  at  law;  if  the  specialty  creditors  exhaust  the  personal  estate,  the  legatees 
shall  stand  in  their  place  against  the  descended  estate,  so  far  as  the  personal  estate  shall 
be  exhausted  bj'  them. 

Secondly. — If  a  real  estate  be  devised,  the  legatees  shall  not  stand  in  the  place  of 
specialty  creditors,  against  the  devised  estate  ;  because  it  is  as  much  the  testator's 
intent,  that  the  devisee  shoidd  have  the  specific  real  estate,  as  that  the  personal  legatees 
should  have  their  legacies,  and  no  intent  appears  to  prefer  the  one  before  the  other : 
so  if  there  be  specific  and  pecuniary  legacies,  they  shall  not  abate  in  proportion,  and 
a  pecuniary  legatee  shall  not  stand  in  the  place  of  a  creditor  against  a  specific  legatee  ; 
also  if  a  man  die  indebted,  and  having  both  land  and  personal  estate,  give  general 
pecuniary  legacies,  and  all  the  rest  and  residue  to  Another  person,  and  the  specialty 
creditors  exhaust  the  personal  estate,  the  legatees  shall  stand  in  their  place  against 
the  residuary  devisee,  because  the  residue  is  not  given  as  a  specific  thing. 

The  case  mentioned  of  a  legatee's  not  stanchng  in  the  place  of  a  bond  creditor  against 
a  devisee  of  land,  is  by  a  rule,  and  construction  of  equity  ;  but  here  the  testator  hath 
expressly  charged  the  lands  [106]  with  the  £3000  :  There  being  then  neither  want 
of  words,  nor  intention  to  charge  it  in  the  present  case,  which  doth  not  differ  from 
that  of  an  estate  specifically  devised,  and  charged  with  the  payment  of  debts,  if  the 
simple  contract  creditors  exhaust  the  personal  estate,  the  legatees  shall  stand  in  their 
place  against  the  devi.sed  estate. 

This  question  hath  been  considered  as  divided,  namely,  upon  the  will,  and  upon 
the  codicil ;  but  I  shall  consider  it  as  if  the  words  of  the  codicil  had  been  inserted  in 
the  will,  and  made  but  one  instrument,  in  which  case  there  must  have  been  one  uniform 
intent,  drawn  from  the  whole  will  considered  together  :  and  the  testator  by  declaring 
that  the  codicil  should  be  taken  as  a  part  of  his  -will,  it  is  the  same  as  if  he  had  actually 
confirmed  the  will  ;  and  the  giving  of  the  £3000  legacies  to  Elizabeth  Eoberts,  over 
and  above  all  legacies  given  her  by  his  will,  is  a  declaration  of  his  intent,  that  the 
legacies  given  by  the  will  should  be  paid  ;  and  amounts  to  a  revocation  of  the  devise 
of  the  land  pro  tanto :  I  am  therefore  of  opinion,  that  the  general  pecuniary  legatees 
shall  stand  in  respect  of  their  legacies,  in  the  place  of  the  legatee  of  the  £3000  against 
the  devisees  of  the  land. 

I  Mews'  Dig.  Executor  and  Administrator,  X.  d.  S.  C.  sub  nam.  Hanby  v.  Eoberts, 
Ambl.  127,  and  sub  nom.  Hanby  v.  Fisher.  2  Coll.  C.  C.  512  ;  see  Mirehouse  v. 
Scaife.  1837.  2  My.  <t  Cr.  G99  ;  Tombs  v.  Roch,  184G,  2  Coll.  C.  C.  507.] 


H\T3E    V.    GREENHILL. 

4  Aug.  174G. 

A  sequestration  had  issued,  to  sequester  the  personal  estate,  and  the  rents  and  profits 
of  the  real  estate,  of  the  defendant.  He  died  :  the  suit  was  revived  against  his  residuary 
devisee,  and  legatee  :  he  applied  this  day  to  chscharge  the  sequestration. 

[107]  Lcrrd  Hardwicke,  C,  said  a  sequestration  covered  the  personal  estate,  and  the 
Court  would  direct  a  sale  for  a  duty  ;  it  also  covered  the  rents,  and  profits  of  the  real 
estate,  but  not  the  land.  His  lordship  ordered  the  sequestration  as  to  the  real  estate 
to  be  discharged,  but  the  sequestration  being  for  a  duty,  and  the  suit  having  been 
revived,  his  Lordsliip  would  not  chscharge  the  sequestration  as  to  the  personal  estate.^ 
[Followed,  Pratt  v.  Inman,  1889,  43  Ch.  D.  175.] 
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Sutton  v.  Stone. 
17  Dec.  1745. 
Sequestrators  ordered  to  sell  a  leasehold  estate,  sequestered  for  a  duty       ' 
out^he'tiT?"  ''PP''°'''°°'  ^°'^  Loughborough,  C,  refused  it,  sav-ing,  who  is  to  make 

Jernegan  v.  Gl,vss. 

(Reg.  Lib.  A.  fol.  155.)    24  Jan.  1747.    3  Atk.  409,  S.  C. 

A  writ  of  Tie  exeat  regno  against  a  feme  covert  executrix. 

Order  for  a  writ  of  ne  exeat  regno  against  the  defendant  Frances,  the  wife  of  the 
defendant  Glass,  untd  answer  and  further  order,  and  to  be  marked  in  the  sum  of 

X  loU(7. 

The  order  states,  it  appears  by  the  affidavit  of  the  plaintiff,  that  the  said  Frances 
Glass  the  executrix  of  Henry  Jernegan.  had  possessed  all  his  goods  and  effects,  and  had 
withdrawn  herself  from  her  late  habitation,  and  had  not  given  anv  account  of  them 
or  paid  the  plaintiffs  what  was  due  to  them,  for  their  [108]  portions  or  maintenance  ' 
that  the  defendant  John  Glass  her  husband,  had  actually  gone  into  parts  beyond  the 
seas  with  part  of  the  effects  ;  and  that  she  threatened  to-  follow  speedily,  whereby  it 
would  be  impossible  to  recover  their  demands ;  that  there  was  due  to  the  plaintiff 
Frances  Jernegan,  from  the  estate  of  her  father,  £624,  18s.,  and  to  the  other  plaintiff 
£1200,  as  they  computed  the  same  ;  that  the  defendant  Frances  Glass  did,  sometime 
in  September  last,  declare  that  the  plaintiiTs,  and  the  other  creditors  might  make 
themselves  easy,  for  that  the  testator  had  left  assets  to  pay  all  Ids  debts. 

Upon  reading  the  affidavit,  the  order  was  made. 

A  doubt  being  raised  as  to  the  propriety  of  granting  a  writ  of  ne  exeat  regno  against 
a  feme  covert ;  Lord  Hardwicke  cited  the  case  of  Moore  v.  Meynel,  supra  [Dick.  30]. 

H.\iL  V.  Camp. 
4  Nov.  174C>.    Before  Mr.  Baron  Clarke,  sitting  for  Lord  Hardwicke,  C. 
Bill  amended,  and  the  plaintiff  amends  the  defendant's  copy  of  the  bill ;  no  occasion  to 
serve  the  defendant  with  a  subpoena  to  answer  the  amendment  to  put  the  matter 
in  issue. 

The  plaintiff  obtained  the  common  order  to  amend  his  bill,  amending  the  defen- 
dant's copy  ;  the  plaintiff'  amended  liis  bill  by  adding  a  charge,  but  did  not  serve  the 
defendant  with  a  subpcena  to  answer  the  amendment ;  and  goes  to  commission,  and 
examines  \ntnesses  to  support  such  charge. 

When  the  cause  came  on  to  be  heard,  a  direction  was  pra3'ed  in  consequence  of  such 
new  charge. 

It  was  insisted  on  the  part  of  the  defendant,  that  the  same  was  not  in  issue,  as  he 
had  not  been  served  with  a  subpoena,  and  that  it  was  a  surprise  upon  liim. 

[109]  Per  curiam  after  enquiring  into  the  practice  :  The  plaintiff  did  not  serve 
the  defendant  with  a  subpoena  ;  yet  he  amended  liis  copy  of  tlie  bill,  whereby  he  had 
an  opportunity  of  seeing  the  amendment ;  and  he  might  have  answered  it  had  he 
pleased,  and  also  liave  gone  to  commission  with  the  plaintiiT  :  and  therefore  1  am  of 
opinion  the  amendment  is  in  issue,  and  that  the  proof  in  support  of  it  should  be  read. 

Bagster  v.  Walker. 
14  March  1746. 

An  injunction  rev-ived,  upon  the  defendant's  prajing  a  dedimus  to  answer  .in 
amended  bill ;  moved  upon  notice,  and  after  hearing  counsel  on  both  sides. 

Hankwitz  v.'  Oc.akrel. 
1  May  1746. 

A  decree  iiisi  :  the  defendant  set  down  the  cause  in  order  to  shew  cause  against  it 
and  again  made  default ;  and  the  decree  was  made  absolute.    Tiie  defendant  obtained 
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an  order  to  rehear  tlie  cause  upon  terms  :  the  plaintifV  applied  tliis  day  to  discharge 
the  order;  but  Lord  Hardwicke,  C,  denied  the  motion,  although  he  disapproved  the 
delay. 

[110]  Re.\u  v.  W.\rd. 

11  June  174G. 

Exceptions  being  frivolous,  the  exceptant  was  ordered  to  pay  20s.  for  every  excep- 
tion over-ruled,  and  lOs.  for  every  exception  waived. 


Bullock  v.  Perkins. 

5  July  174G. 

The  cause  at  hearing  went  off  for  want  of  parties,  with  liberty  for  the  plaintiff  t(j  amend. 
The  plaintiff  under  the  order  struck  out  many  charges  in  the  bill  which  the  defendant 
had  answered  :  ordered  on  application  to  be  restored,  that  the  Court  might  give 
the  defendant  the  costs  of  such  part  of  the  bill  as  the  plaintiff  had  waived. 

The  cause  at  hearing  went  of!  for  want  of  parties  ;  and  tlie  usual  order  was  made 
for  liberty  to  amend  the  bill  by  adding  parties,  and  the  plaintiff  to  pay  the  costs  of  the 
day  :  the  defendant  accepted  the  costs  :  tlie  plaintiff  amended  his  bill  by  striking 
out  several  charges,  wliich  had  led  the  parties  necessarily  into  the  examination  of 
witnesses.  The  cause  was  again  brought  on  to  hearing,  and  the  like  objection  was  made 
for  want  of  parties,  and  the  like  order  as  before  for  amending  the  bill.  The  plaintiff 
again  amended  his  bill  by  striking  out  some  further  charges  and  adding  new  matter, 
and  praying  relief  against  the  defendants  generally. 

The  defendants,  by  Mr.  Attorney  General  and  Mr.  Clai-k,  their  Counsel,  the  above 
5th  dav  of  July  moved  to  cUscharge  tlie  amendments  as  irregular,  or  to  refer  it  to  the 
Master  to  state  whether  regular  or  not. 

Mr.  Solicitor  General  and  Mr.  Brown,  Counsel  for  the  plaintiffs,  could  not  conceive 
there  was  any  chft'erence  between  the  plaintiff's  striking  out  before,  and  waiving  at 
the  hearing  such  part  of  the  bill,  as  he  should  be  advised. 

[Ill]  Lord  Chancellor. — The  difference  is  very  obvious  ;  because,  if  the  plaintiil 
will  waive  any  part  of  the  bill  at  the  liearing,  the  matter  is  then  before  the  Court  : 
the  Court  will  direct  the  plaintiff  to  pay  to  the  defendant  the  costs  of  such  part  of  the 
bill  as  is  waived  ;  but  by  striking  out  the  plaintiff  makes  himself,  as  it  were,  his  own 
judge,  and  by  preventing  that  matter's  coming  before  the  Court,  from  whicli  it  is 
evident  he  could  expect  no  relief,  prevents  the  Court  from  doing  that  justice  to  the 
defendant  which  it  otherwise  would.  And  it  would  be  a  matter  of  great  consequence, 
and  of  great  injustice  to  a  defendant,  if  a  plaintiff  should  be  permitted  to  act  in  this 
manner  ;  for  a  plaintiff'  might  bring  a  vexatious  bill,  and  put  the  defendant  to  great 
expence  in  taking  a  copy  of  it,  in  answering  it,  and  examining  witnesses  ;  and  then, 
after  publication  is  passed,  upon  seeing  the  depositions,  and  finding  thereby  that  lie 
hath  no  equity,  might,  under  pretence  of  amending  his  bill,  strike  out  such  part  as  he 
cannot  expect  relief  from,  and  thereby  prevent  tlie  Court  from  doing  that  equity  to 
the  defendant  (by  ordering  him  his  costs),  which  the  plaintiff'  hath  not  in  himself. 

But  as  to  the  first  amendment,  the  defendant,  by  accepting  the  costs  thereof,  and 
not  complaining  in  time,  liath  estopped  himself  from  making  any  complaint  now. 

As  to  the  amendment  under  the  second  order,  and  the  plaintiff's  new  charges, 
and  praying  relief  generally  against  all  the  defendants,  it  must  be  considered  against 
the  original  defendant  in  the  nature  of  a.  supplemental  bill,  and  therefore  improper 
by  way  of  amendment,  and  for  tliat  reason  I  hold  the  last  amend-[112]-ment  to  be 
irregular  ;  and  as  the  irregularity  appears,  the  Court  will  not  send  it  to  a  master  to 
state  it,  but  will  order  the  last  amendment,  as  to  striking  out  some  charges,  and 
adding  other  charges  against  the  original  defendants,  to  be  discharged,  and  the  plain- 
tiff's bill  to  be  restored  to  what  it  was  before  ;  and  the  plaintiff'  to  pay  the  costs  occasioned 
thereby,  and  of  this  application. 

[See  Monck  v.  Earl  of  Tankerville,  1839,  10  Sim.  285.] 
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Lee  Dicker  v.  Power. 
O.July  17-tG. 

.>.ri!5''r'7'''*'''  ^"  ''"i  T  ''\  rT"'''°"  ^"  '^'^'^"""^  persons  who  were  about  to  go 
abroad,  dehene  esse  and  the  defendant  to  accept  four  days'  notice  of  the  execution  o° 
the  commission  ;  after  hearing  counsel  on  both  sides.       "  exetuuon  oi 

[Mews'  Dig.  Evidence,  VII,  4,  a,  ii ;  9.] 

BiNSTED   v.    B.\REFOOT. 

17. July  1746. 

On  an  appUcation  by  one  Anderson  (who  was  concerned  as  agent  in  London  for  a 
country  sohcitor),  to  discharge  an  order  for  taxing  a  bill  of  fees,  and  disbursements. 
Lord  Hardwicke  C  declared,  that  agency  business  did  not  come  within  the  act  of 
parliament,  and  discharged  the  order. 

[See  Jones  v.  Roberts.  1837-38,  8  Sim.  401  ;  In  re  Smith,  1841,  4  Beav.  313.] 

JORSON   V.   LEIGHTON. 

•20  May  1741. 
Affidavit  referred  for  scandal. 

[113]   I'HILIPS   V.    MUILM.\N. 

GXov.  174G.    3Atk.  391,S.  C. 
Affidavit  referred  for  impertinence. 

Attorney  General  v.  C'.vrte. 

19Xov.  174G. 

Gilchrist  r.  Godfrey,  20  Jan.  1758,  S.  P. ;  Corbet  v.  Leighton,  14  Jan.  1759,  S.  P. 

Costs  decreed  out  of  the  estate,  upon  appliciition,  directed  to  be  taxed,  as  between 
solicitor  and  client. 

B.\GSHAW  V.  Baison. 

Mich.  174G. 

The  plaintiff  having  obtained  an  order  to  amend  his  bill,  amending  the  defendant's 
copy,  and  requiring  no  further  answer  from  the  defendant,  amended  his  bill  accordingly. 
On  hearing  the  cause,  directions  were  prayed  on  the  amendment. 

On  the  part  of  the  defendant  it  was  objected  the  amendment  was  not  in  issue. 
Lord  Hardioicke,  C,  said,  as  the  plaintiff  had  amended  the  defendant's  copj-  of  the 
bill,  he  might  have  answered,  and  put  it  in  issue,  and  therefore  gave  directions  on  the 
amendment. 

[114]  Skipp  r.  Harwood. 
(Reg.  Lib.  B.  fol.  383.)     174G. 

Vid.  3  Atk.  5G4.  •  Receiver  so  appointed  in  Parsons  v.  Parsons,  2G  Jiilv  1744, 

and  in  Bullock  r.  Bullock,  East.  T.  1771. 
Receiver  appointed  of  partnership  stock  in  trade,  goods,  effects  in  the  brewing  trade, 
of  debts  due,  and  to  accrue  ;  and  for  him  to  act  as  broad  clerk  in  the  brewing  trade,  and 
to  collect  in  debts  according  to  the  course  of  trade  ;  and  for  him  to  pay  the  exci.se  and 
other  charges  ;  and  for  him  to  bring  actions  in  the  name  of  the  partners,  or  of  the  late 
partner. 

Fairlaxd  r.   EXEVER. 

(Reg.  Lib.  A.  fol.  28.)    20  Nov.  1 74G. 

Cash  in  the  bank  in  the  cause  detained  to  answer  the  solicitor's  bill  of  fees,  and 

disbursements. 

An  injunction  granted  upon  the  plaintiff's  paying  the  money  sued  for  into  Court ; 
the  parties  afterwards  settle  the  matter,  and  apply,  without  the  knowledge  of  the 
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defendant's  solicitor,  to  have  the  bill  dismissed,  and  the  money  paid  out  of  Court. 
This  coming  to  the  knowledge  of  Geo.  Ward,  solicitor  for  the  defendant,  the  Court,  on 
his  ajiplication,  ordered  part  of  the  money  to  be'attached  to  answer  his  hill  of  fees, 
and  disbursements. 

[115]  C.iNXOx  r.  Beely. 
1-2  Jan.  17-17. 

Costs  were  directed  to  be  paid  out  of  the  estate  :  the  defendant  in  whom  the  estate 
was  vested  refusing  to  pay  them,  sufficient  of  the  estate  was  ordered  to  be  sold  to  pay 
the  costs,  as  a  subpoena  would  not  lie  against  the  defendant  for  them. 


Boon  v.  Collingwood. 

23  July  1747. 

.Ve  exeai  regno  till  answer,  and  further  order.  The  defendant  having  put  in  his 
answer,  he  applied  to  discharge  the  writ,  which  was^ordered,  on  his  giving  security  to 
abide  the  event  of  the  cause. 

[Mews'  Dig.  Ne  exeat  regno,  5.] 


Thompson'  v.  Took. 
10  July  1733. 
Depositions  allowed  to  be  read,  though  taken  during  an  abatement. 

Application  to  suppress  depositions,  for  that  they  were  taken  during  an  abatement, 
upon  reference  to  one  of  the  Masters  to  enquire  into  the  regularity. 

He.  by  his  report,  dated  the  13th  June  1733,  certified,  that  it  had  always  been 
deemed  irregular  to  execute  a  commission  during  an  abatement,  but  as  such  practice 
must  be  fatal  in  some  cases,  and  expensive  in  all,  he  hoped  it  did  not  so  far  prevail  as  to 
be  the  established  rule  of  the  Court,  and  therefore,  as  it  appeared  to  him,  the  commis- 
sion was  regularly  executed  ;  and  that  the  conscience  of  the  Court  might  be  as  fully 
informed  [116]  from  the  depositions  of  the  witnesses  taken  under  such  commission,  as 
if  there  had  been  no  abatement;  that  he  could  not  see  anything  irregular  in  the 
execution  thereof,  or  that  the  defendants  had  any  reason  to  complain  they  were  injured 
thereby,  but  that,  on  the  contrary,  the  plaintifl'  would  be  greatly  injured  was  he  to  lose 
the  benefit  of  the  witnesses  examined  under  the  commission  upon  a  matter  of  form  ;  and 
therefore,  and  for  the  reasons  mentioned  in  a  case  Crew  against  Vernon,  determined 
by  the  Lord  Keeper,  assisted  by  four  Judges,  and  reported  in  Cro.  Car.  fol.  97,  he  con- 
ceived there  was  no  irregularity  in  the  execution  of  the  said  commission. 

Upon  which  report,  after  hearing  counsel  on  both  sides.  Lord  Talbot,  C,  allowed 
the  depositions  to  stand. 

[Mews'  Dig.  Evidence,  VII,  U,  b.] 


Peters  v.  Eobinson. 

12  Feb.  1747. 

On  a  similar  application.  Lord  Hardwicke,  C,  declared  he  thought  it  was  greatly  for 
the  convenience  of  the  suitor  ;  and  as  an  authority  was  produced  to  him,  he  thought 
he  was  tied  down  thereby,  and  therefore  allowed  the  depositions  to  be  made  use  of. 


POWEL  r.  FOLLET. 

20  Oct.  1747. 

Lord  Hardwicke,  C,  held  that  if  a  party,  or  his  attorney,  having  knowledge  of  an 
injunction's  being, granted,  proceed  at  law,  he  is  guilty  of  a  contempt,  though  the 
injunction  be  not  sealed. 

[.Mews"  Dig.  Injunction,  C,  9;   10,  b.] 
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[1173  John  SwixisEX,  executor  of  Mary  the  widow,  and  executrix  of  Lewis  S(^' \wex 
and  also  administrator  de  bonis  non  of  the  said  Lewis  Scawex.  with  hLs  wili 
annexed,  Plaintifi;  Dame  Mary  Scawex,  the  widow  and  executrix  of  Sir  Thomas 
bCAWEX,  and  her  two  younger  sons,  the  residuary  legatees,  Defendants. 

(Reg.  Lib.  B.  fol.  129.)    23  Feb.  1747,  reheard  18  June  1748.     1  Ves.  99,  S.  C. 
Interest  at  5  per  cent,  decreed  on  a  legacy  for  mourning  under  special  circumstances. 

Sir  Thomas  Scawen  by  his  will,  dated  in  July  1730,  gave  £200  to  the  said  Lewis 
Scawen  for  mourning,  and  the  residue  of  his  personal  estate  to  the  defendants  his 
younger  sons,  and  appointed  the  defendant  Dame  Mary  his  wfe  executrix.  In  Sep- 
tember 1730  the  testator  died,  and  his  widow  proved  the  will.  His  personal  estate 
was  very  ample,  consisting  principally  of  mortgages  and  other  securities. 

The  legacy  not  lia\nng  beenpuid,  tlie  plaintiff  in  the  aforesaid  right  filedliis  bill  for  pay- 
ment (amongst  other  things)  of  the  said  legacy,  with  interest  at  5  per  cent.,  stating  that 
the  testator's  personal  estate  was  greatly  more  than  sufficient  to  pay  his  debts  and 
legacies,  and  that  it  consisted  of  mortgages  and  judgments,  carrying  interest  at  5  per  cent. 

The  defendant  Dame  Mary  Scawen  admitted  the  will,  and  the  death  of  the  testator 
at  the  time  stated  ;  that  she  proved  the  will  ;  and  that  the  testator  died  possessed  of 
personal  estate  more  than  sufficient  to  pay  [118]  his  debts  and  legacies ;  but  that,  she 
being  aged,  and  infirm,  her  two  sons.the  other  defendants  and  the  residuary  legatees,  had 
principally  acted  in  the  testator's  affairs  ;  that  all  the  debts  and  legacies  had  been  paid 
except  the  plaintiff's  demand  ;  and  said,  that  the  personal  estate  was  out  upon  securi- 
ties ;  amongst  others,  £12,000  upon  one  judgment,  carrying  interest  at  5  per  cent.  ; 
and  another  part  upon  a  mortgage  for  a  large  sum,  carrying  interest  likewise  at  5  per 
cent.  :  that  not  being  able  readily  to  get  in  the  mortgage  money,  she,  with  the  consent  of 
the  residuary  legatees,  had,  out  of  the  personal  estate,  purchased  the  equity  of  redemp- 
tion, but  that  it  had  been  agreed  that  such  purchase  should  be  considered  as  personal 
estate  ;  and  said  further,  that  when  she  could  get  in  assets,  she  was  willing  and  desirous 
to  pay  the  plaintiff's  said  legacy. 

Upon  this  case  Lord  Hardwicke,  C,  decreed  payment  of  the  legacy,  with  interest 
at  5  per  cent. 

(And  indeed  I  do  not  see  how  the  Court  could  do  otherwise  ;  for  all  the  debts  and 
legacies  being  paid  except  the  plaintiff's,  and  the  funds  to  pay  it  being  out  at  interest 
carrying  5  per  cent.,  the  residuary  legatees,  were  they  to  pay  only  4  per  cent.,  would  be 
putting  1  per  cent,  out  of  the  plaintiffs  legacy  into  their  pocket  so  long  as  they  neglected 
to  pay ;  and  it  being  said  at  the  bar,  that  it  was  usual  for  the  Court,  at  the  time  the 
cause  was  heard,  to  give  £5  per  cent,  interest  on  legacies  ;  I  searched  the  Minute  Books 
for  several  years  before,  and  since  that  period  in  Lord  Hardwicke's  time,  and  did  not 
find  any  other  decree  for  an  account  of  legacies,  that  departed  from  the  uniform 
language ;  for  the  Master  to  compute  interest  on  the  legacies  from  the  end  of  one  year 
after  the  testator's  death,  after  the  rate  of  4  per  cent,  per  annum,  unless  any  other 
time  of  payment,  or  rate  of  interest  is  fixed  by  the  will,  and  in  that  case,  according  to 
the  wiU.— J.  D.) 

[119]   ;\I.iCKINTOSH   V.    OgILVIE. 

10  March  1747. 
The  defendant,  a  creditor  of  the  bankrupt,  having  arrested  and  received  pirt  of  bank- 
rupt's effects  in  Scotland,  a  writ  of  ne  exeat  regno  granted  against  him. 

The  plaintiff's  were  the  assignees  of  J.  Aberdeen,  a  bankrupt,  who  had  effects  in 
Scotland  :  the  defendant  was  a  merchant  in  London,  and  a  creditor  of  the^ bankrupt 
for  £31.  He  arrested  the  bankrupt's  effects  in  Scotland  in  the  hands  of  the  bankrupt  s 
debtors,  and  obtained  a  decreet  or  sentence  according  to  the  laws  of  that  country  for 
payment  of  the  money,  and  received  part ;  and  being  about  to  go  abroad  the  plaintiH. 
on  the  24th  February  1747,  obtained  an  order  for  a  ne  exeat  regno,  till  answer,  anif 
further  order.     The  defendant  on  the  above  day  applied  to  discharge  the  writ. 

Lord  Hardwicke,  ^.-Commissions  of  Bankruptcy  equalise  aU  creditors  m  England ; 
and  as  the  defendant  is  resident  in  this  country,  he  is  subject  to  the  laws  thereof  and 
therefore  I  will  n  ,t  permit  any  person  to  pass  into  Holland,  or  Scotland,  where  arrest- 
ments are  allowed,  to  gain  a  total  satisfaction  of  their  debt,  in  prejudice  of  the  other 
creditors.     For  if  he  goes  out  of  England,  and  out  ot  the  reach  ot  the  proce^^  of  this 
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Court,  liis  agents  may  recover  tlie  debt,  and  he  can  never  be  accountable  here ;  there- 
fore let  the  writ  continue. 

SiiKLLY  r.  Pelham. 
[120]  (Reg.  Lib.  B.  fol.  194.)     7  March  1747. 
Order  on  petition  of  a  receiver,  answered  without  an  attendance,  that  he  might 
distrain  in  the  names  of  the  trustees,  not  only  for  the  arrears  of  rent,  but  as  there  should 
be  occ-asion.     But  query.* 

[Mews'  Dig.  Receiver,  VllI,  ('<.] 

Knight  v.  Earl  of  Plymouth,  et  e  amtra. 
(Reg.  Lib.  A.  fol.  .341.)    9  April  1747.     3  Atk.  480,  S.  C. 

This  matter  came  before  the  Court  upon  the  petition  of  Thomas  LewcUin.  the 
receiver  appointed  in  the  first  cause  of  the  estates  of  Thomas  Lewis,  the  testator,  in 
the  pleadings  named,  praying  to  be  allowed  a  loss  that  had  happened  in  remitting 
the  rents  received  by  him  to  town,  through  an  unforeseen  event ;  the  petition  stated, 
that  the  said  Thomas  Lewis  died  seised  of  estates  in  Wales  of  very  large  extent  and 
great  yearly  value,  on  part  of  which  he  had  created  terms,  and  vested  the  same  in 
trustees,  for  payment  of  £.300  a-year  to  his  wife  for  life,  as  a  jointure ;  and  other  part 
thereof  he  had  devised,  subject  to  debts,  and  legacies  ;  that  he  was  greatly  indebted, 
and  particularly  to  the  father  of  the  present  Earl  of  Plynioutli.  by  mortgage  in  £2.5,000. 

That  the  plaintiffs  in  the  first  cause  had  filed  their  bill  to  be  paid  their  debts,  and 
legacies,  and  that  upon  hearing  the  said  cause  a  decree  was  pronounced,  directing 
the  necessary  accounts,  and  ordering  payment ;  that  [121]  the  petitioner  had  been 
appointed  the  receiver,  under  an  order  for  that  purpose. 

That  the  plaintifl"s  in  the  second  cause  had  filed  their  bill,  to  have  the  .said  £25,000 
raised  and  paid ;  which  had  been  decreed,  and  a  receiver  was  directed  to  be  appointed 
of  the  said  late  earl's  personal  estate. 

That  by  an  order  in  the  first  cause,  the  petitioner  was  directed  to  apply  the  rents 
of  the  premises  in  mortgage,  in  keeping  down  the  interest  of  the  mortgages  ;  that  the 
petitioner  kept  the  rents  distinct,  and  paid  the  balances  as  he  was  ordered. 

That  in  February  1740  he  set  out  from  Cardiff'  for  London,  to  pass  his  accounts 
from  Michaelmas  1738  to  Michaelmas  1739,  and  in  order  to  pay  such  balances  as 
should  be  found  due  from  him  ;  he  sent  before  him  to  Bristol  £82(5,  in  order  to  procure 
bills  to  return  to  London,  and  carried  himself  to  Bristol  £350  for  the  same  purpose; 
that  when  he  came  to  Bristol,  which  was  later  than  he  designed,  he  found  the  person 
by  whom  he  had  sent  the  £820  had  carried  it  back  to  Cardiff  ;  that  the  petitioner 
as  soon  as  he  arrived  at  Bristol,  applied  to  William  Winsmore,  who  had  before  returned 
large  sums  to  town,  for  and  on  account  of  the  estate,  whose  bills  had  always  been  paid, 
and  who  was  at  that  time  in  high  credit,  as  the  petitioner  apprehended,  for  bills  payable 
in  London  for  £350,  and  thereupon  Winsmore  gave  him  a  bill,  dated  the  4th  of  February 
1740,  on  one  Thomas  Harris  in  London,  for  £350,  payable  to  the  petitioner  or  order, 
twenty-one  days  after  date  ;  the  petitioner  also  mentioned  to  him  the  accident  of  the 
£826  being  carried  back  to  Cardiff',  and  desired  him  to  give  a  bill  for  it  when  returned  ; 
and  on  the  said  £82G  [122]  being  brought  back  and  paid  into  the  hands  of  the  said 
Winsmore,  in  order  to  be  returned  to  London,  he  gave  to  the  petitioner's  clerk  two 
bills  on  the  said  Harris,  both  dated  the  7th  February  1740,  one  for  £426,  the  other 
for  £400,  payable  to  the  petitioner  or  order,  one  month  after  date  ;  the  three  bills  were 
accepted,  but  before  they  were  payable,  Harris  disappeared,  and  the  petitioner  protested 
the  bills,  and  on  the  3d  of  March,  Winsmore  became  a  bankrupt,  and  his  estate  and 
effects  were  assigned  to  his  assignees. 

The  petitioner  passed  his  accounts  to  Michaelmas  1739,  and  the  balance  found  due 
from  him  was  £910. 

The  petition  then  states,  that  the  petitioner  had  received  from  Winsmore's  estate 
a  dividend  of  2s.  9d.  in  the  pound  upon  the  said  £1176,  and  that  the  proportion  thereof 
in  respect  of  the  said  balance  of  £910  amounted  to  £124,  4s.  lOd.,  so  that  there  was 
still  due  to  him  on  account  of  the  said  balance  £785,  7s.  6|d. 

*  In  Raincock  v.  Simpson,  12  March  1764,  Lord  Northington,  C,  held  that  if  the 
tenant  had  attorned  to  the  receiver,  he  might  distrain  without  an  order.— J.  D. 
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That  the  petitioner  having  passed  his  accounts  up  to  Michaelmas  1743.  of  the 
respective  estates  and  balances  being  found  due  from  him  to  the  Earl  of  Plymouth 
the  executors  and  trustees  in  the  irill  of  the  testator,  and  the  testators  widow'  applied 
by  petition,  that  the  said  Mr.  Lewellin  the  receiver,  might  pay  the  .said  re-si^ctive 
balances  ;  that  by  an  order  thereon,  it  was  referred  to  the  Master  to  enquire  as  to 
the  tact  of  the  said  £1170  being  remitted  to  London  by  the  petitioner;  and  upon 
what  occasion  the  remittances  were  made,  and  in  what  manner  and  at  what  times 
and  when  \\  insmore  became  a  bankrupt,  and  how  much  of  the  .said  £1170  had  been 
[123]  received,  and  was  likely  to  be  received,  out  of  Winsmore's  estate ;  that  on  the 
3d  of  August  1747,  the  Master  reported  that  he  found  the  money  had  been  remitted 
to  London  at  the  times,  and  in  the  manner,  and  for  the  purposes"  before  .stated ;  that 
there  had  been  a  dividend  of  2s.  9d.  in  the  pound,  and  that  it  was  thought  there  would 
be  a  further  dividend  of  4s.  9d. 

And  therefore  the  petitioner,  Thomas  Lewellin  the  receiver,  bv  his  said  petition 
prayed,  that  he  might  be  allowed  out  of  the  balances  found  due  from  him.  what  he 
had  lost  by  Winsmore's  bankruptcy. 

(Thus  far  the  case  is  stated  froni  the  book  of  entries.— J.  D.) 
On  the  14th  April  1747,  the  petition  came  on  to  be  heard. 

On  the  part  of  the  petitioner,  it  was  argued  he  was  an  officer  of  the  Court,  and 
acted  under  the  directions  of  it ;  that  he  had  alwa3-s  paid  his  balances,  according  to 
orders  for  that  purpose  ;  that  the  persons  to  whom  he  was  ordered  to  pay  his  balances, 
being  in  London,  the  means  he  took  to  get  so  large  a  sum  to  town,  was  the  only  one 
he  could  with  any  degree  of  prudence  think  of  ;  that  there  was  no  mala  fides ;  that 
there  had  been  no  neglect,  nothing  wilful,  in  short,  nothing  had  been,  nor  could  be 
imputed  to  his  conduct  in  the  discharge  of  his  duty  ;  that  as  tlie  loss  had  happened 
by  his  being  ordered  to  pay  his  balances  to  persons  who  lived  at  such  a  distance,  it 
was  unreasonable  he  should  be  subject  to  the  loss  ;  it  was  uncon.scientious  to  attempt  it. 
On  the  part  of  the  trustees,  executors,  and  the  infant,  it  was  argued,  tliat  true 
as  it  was  that  Mr.  Lewellin  was  an  officer  of  the  Court,  yet  that  this  was  an  office  not 
imposed,  but  sought  by  him  with  a  view  [124]  to  gain  ;  that  the  order  under  which 
he  was  appointed,  directed  an  allowance  to  be  made  him  for  bis  care  and  pains  ;  and 
that  by  his  recognizance  he  was  bound  to  account  for  and  to  pay  what  he  should  receive, 
as  the  Court  should  direct ;  that  the  Court  had  directed  the  manner,  and  to  whom 
he  was  to  make  his  payments ;  that  it  was  by  him  the  parties  expected  to  be  paid ; 
and  that  it  was  no  concern  to  them,  by  what  means  or  in  what  manner  he  got  hi."* 
money  to  London  ;  if  it  were  attended  with  difficulty  or  trouble,  he  was  paid  for  it ;  if 
with  hazard,  he  could  not  but  be  sensible  of  it,  before  he  accepted  the  appointment: 
that  though  they  might  feel  for  his  los.s,  they  were  not  to  be  aflected  by  it ;  that  they 
were  trustees,  and  concerned  for  creditors  and  an  infant,  and  whatever  might  be  their 
feelings,  and  however  they  might  be  disjxjsed,  was  it  their  own  immediate  concern, 
they  could  not  ^^-ithout  violating  their  trust,  avoid  insisting  on  his  paying  the  balance 
found  due  from  him. 

Lord  Chancellor.—lihe  matter  before  the  Court  arises  upon  a  loss  occasioned  by 
an  unforeseen  event,  and  the  question  is,  by  whom  it  is  to  be  sustained :  to  determine 
which,  it  will  be  necessary  to  take  a  view  of  the  history  of  the  case,  and  the  circum- 
stances attending  it.  •     i  •  i 

Mr.  Lewis  the  testator,  was  seised  of  very  large  and  extensive  estates  in  \\  ales, 
for  the  managemeflt  of  which,  and  to  receive  the  rents,  he  employed  agents  ;  being 
greatly  in  debt,  by  his  will  he  created  several  trusts,  and  appointed  trustees  to  see  those 
trusts' executed;  "as  it  was  an  office  that  would  of  necessity  be  attended  with  great 
trouble,  it  cannot  be  imagined  he  meant  they  should  do  more  than  lie  did  himself. 
[125]  that  is.  superintend  and  examine  the  accounts  of  those  they  should  employ  to 
receive  the  rents,  &c.,  and  see  to  the  application  of  the  rents,  according  to  the  respective 
trusts.  They  accordingly  did  employ  agents  ;  and  when  they  received  the  rents  from 
them,  they  remitted  the  balances  to  town  as  Mr.  Lewellin  had.  by  bills  drawn  on  persons 
in  town,  and  some  through  the  hands  of  Mr.  Winsmore  ;  to  relieve  themselves  from 
that  trouble  and  charge,  the  trustees  upon  filing  the  bill  in  that  cause,  applied  for.  or 
at  least  assented  to,  an  application  to  appoint  a  receiver  of  the  said  estates,  winch  was 
ordered:  and  in  consequence  of  it.  Mr.  Lewellin  was  appointed  the  receiver,  ag-ainst 
whose  conduct  there  hath  not  been  the  least  imputation  ;  on  the  contrary,  it  appear 
he  hath  discharged  his  duty  with  great  punctuality,  having  regularly  every  year  passed 
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liis  accounts,  and  as  conistantly  paid  his  balances.  Having  collected  his  money  together 
to  a  large  amount,  £1170,  he  set  out  for  London,  in  order  to  pass  liis  accounts,  and  that 
he  might  pay  the  balance  when  his  accounts  should  be  passed,  he  paid  the  money 
into  the  hancls  of  a  person,  by  whom  he  had  before  remitted  money,  as  the  trustees 
themselves  had  before  done;  and  took  bills  payable  to  himself  or  order  at  a  future 
day  in  London  ;  Mr.  Winsniore,  the  drawer  of  the  bills,  was  at  that  time  in  high  credit, 
and  there  was  not  then  the  least  suspicion  of  his  circumstances,  and  liad  it  not  have 
been  for  the  unforeseen  event  of  the  bankruptcy  of  Mr.  Winsmore,  ]\Ir.  Lewellin  would 
have  paid  the  balance  due  from  him,  as  he  had  before  constantly  done;  the  method 
Mr.  LeweUin  took  was  highly  prudent ;  it  was  well  intended,  and  the  only  way  he 
could  take,  unless  he  [126]  had  carried  the  same  liimself,  in  bills  such  as  he  could  pro- 
cure in  that  country,  or  in  specie,  the  hazard  of  which  would  have  been  great  :  and 
if  a  loss  had  then  happened,  in  my  opinion,  he  woiUd  have  been,  if  not  answerable, 
liighly  blameable. 

Suppose  there  had  not  been  a  receiver,  uut  the  ti  ustees  had  been  to  receive  and 
pay  the  money,  is  it  to  be  thought  the  Court  would  expect  them  in  person  to  bring 
up  aU  the  money  they  received  in  specie  1  Certainly  not  :  for  as  it  would  have  been 
attended  wath  hazard,  it  would  have  been  very  imprudent  in  them,  and  they  would 
have  been  blameable  had  they  attempted  it.  What  other  means  could  they  have 
taken  to  get  their  balances  to  town  than  the  means  pursued  by  Mr.  LeweUin  1  And 
had  the  same  loss  happened  to  them,  and  through  the  same  unforeseen  event,  as  is 
the  subject  of  the  present  cjuestion,  can  it  be  supposed  the  Court  would  have  thrown 
the  loss  upon  them  1     Most  assuredly  not. 

Suppose  a  trustee,  having  in  his  hands  a  considerable  sum  of  money,  places  it  out 
in  the  funds,  which  afterwards  sink  in  their  value  ;  or  on  a  security  at  the  time  appar- 
ently good  (which  afterwards  turns  out  not  to  be  so),  for  the  benefit  of  the  cestui  que 
trust,  was  there  ever  an  instance  of  the  tru.stee's  being  made  to  answer  the  actual 
sum  so  placed  out  ■?  I  answer.  No.  If  there  is  no  mala  fides, — nothing  wilful  in  the 
conduct  of  the  trvistee,  the  Court  will  always  favour  him.  For  as  a  trust  is  an  office 
nece.ssary  in  the  concerns  between  man  and  man,  and  which,  if  faithfully  discharged, 
is  attended  with  no  small  degree  of  trouble,  and  anxiety,  it  is  an  act  of  great  kindness 
in  anj'  one  to  accept  it :  to  add  hazard  or  risque  to  that  trouble,  [127]  and  to  subject 
a  trustee  to  losses  which  he  could  not  foresee,  and  consequently  not  prevent,  would 
be  a  manifest  hardsliip,  and  would  be  deterring  every  one  from  accepting  so  necessary 
an  office.     This  is  my  opinion  upon  the  case  had  the  trustees  themselves  acted. 

It  hath  been  said  Mr.  Lewellin  is  an  officer  of  the  Court,  and  paid  for  his  trouble. 
It  is  true  he  is  so  ;  but  I  look  upon  him  to  be  something  more. — I  consider  him  as  a 
trustee  substituted  in  the  place  of  the  trustees  (they  having  declined  to  act),  quoad 
the  receiving  of  the  rents,  and  paying  the  balances.  It  appears,  and  indeed  it  is  not 
denied,  that  from  the  time  of  his  appointment  to  this  moment  he  hath  faithfully  dis- 
charged his  duty  :  the  loss  that  hath  happened  was  not  through  the  least  default  or 
remissness  in  him  ;  the  precaution  he  took  to  get  his  balances  to  town  was  prudent,  and 
justifiable  :  and  as  it  is  my  opinion  the  trustees,  under  the  like  circumstances,  would 
not  have  been  liable,  I  hold  Mr.  Lewellin,  as  their  substitute,  is  not.  "  And  there- 
fore let  Mr.  Lewelhn  the  receiver  be  allowed  ovit  of  the  balances  in  his  hands  the  sum 
of  £785,  7s.  6^.,  being  the  money  which  cannot  at  present  be  had  out  of  the  estate 
of  the  said  Winsmore  the  bankrupt  ;  and  let  the  said  Mr.  Lewellin  the  receiver  pay 
the  residue  of  the  said  balance  ;  and  then  let  the  executors  and  tru.stees  stand  in  the 
place  of  the  said  receiver,  to  receive  out  of  the  estate  of  the  said  bankrupt  such  dividends 
as  he  would  have  been  entitled  to  in  respect  of  the  said  £785,  7s.  6|d." 

[Mews'  Dig.  Receiver,  X,  1.] 

[128]  Attorney  Geneeal  v.  Burrows: 
0  May  1747.     Anon.     3  Atk.  485,  S.  C.  ;   Vid.  Countess  of  Strathmore  v.  Bowes, 

inf.  [Dick.  G73]. 

The  defendant's  denying  he  had  committed  waste  since  the  filing  of  the  bill.  Lord 
Hardwicke,  C,  said  was  not  an  inducement  to  refuse  an  injunction  ;  for  as  he  admitted 
he  had  done  waste,  he  might  do  further  waste. 

(Suppose  it  had  been  the  first  time  a  doubt  had  arisen  respecting  the  admission 
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of  proof  in  support  of  an  injunction  to  stay  waste,  it  is  submitted  whether  the  defendant, 
by  taking  notice  of  the  affidavits  upon  wliich  the  injunction  was  founded,  and  saying 
they  were  almost  wholly  untrue,  doth  not  call  upon  the  Court  to  enquire  what  those 
affidavits  are.  The  Court  is  concerned  ;  for  if  untrue  the  Court  was  imposed  upon, 
and  misled  to  grant  the  injunction  :  if  true,  the  same  reason  will  hold  for  continuing, 
as  there  was  for  granting  the  injunction  ;  and  further,  the  defendant,  by  saying  that 
part  of  the  affidavits  was  untrue,  is  in  effect  admitting  the  other  parts  to" be  true; 
and  that  part  may  be  such  as  to  warrant  the  injunction. — J.  D.) 
[Mews'  Dig.  \Va.ste  and  Timber,  K,  1.] 

Bromly  i:  Child. 

21  May  17i7. 

The  plaintiff  exhibited  interrogatories  before  the  Master  pursuant  to  the  decree, 
and  examined  the  defendant.  He  afterwards  applied  for,  and  obtained  an  order,  as 
of  course,  to  exliibit  new  interrogatories.  Motion  on  tliis  day  to  discharge  the  order. 
Lord  Hardwicke,  C,  said,  this  Court  will  not  let  parties  exhibit  interrogatories  as  of 
course,  for  it  will  occasion  the  lengthening  of  suits,  and  vexation,  as  for  instance,  amend- 
ing bills.     But  on  special  application  it  may  be  done. 

[Mews'  Dig.  Accounts  and  Inquiries,  12,  c,  d.] 

[129]  \ViLLi.\iisox  V.  Henshaw. 
(Reg.  Lib.  B.  396.)    26  June  1747. 
An  order  to  confirm  a  report  absolute  in  1767.     It  appeared  by  the  Minute  Book 
to  have  been  drawn  up,  but  not  entered.     And  the  order  being  lost,  liberty  was  given 
to  redraw  up  the  order,  and  to  enter  it  nunc  pro  tunc,  though  to  charge  interest. 

Earl  of  Derby  v.  Duke  of  Athol. 
8  Feb.  1748.  2  Ves.  357,  S.  C. 
The  bill  was  to  determine  the  right  of  the  Isle  of  Man.  Plea,  amongst  other  tilings, 
to  the  jurisdiction  of  the  Court ;  but  the  defendants  by  their  plea  not  pointing  out 
where  the  matter  was  proper  to  be  determined.  Lord  Hardwicke,  C,  disallowed  the 
plea  ;  declaring,  that  in  pleas  of  this  nature  it  was  incumbent  on  the  defendant  to 
shew  what  Court  had  the  jurisdiction  whereby  he  would  bind  liimself  :  otherwise  a 
defendant  might  object  the  same  in  every  Court,  and  thus  the  plaintiff  might  be 
deprived  of  the  relief  to  which  he  was  entitled. 

[Mews'  Dig.  Court,  D,  1.] 

Lloyd  v.  Naxgle. 
2  Nov.  1747. 
If  a  solicitor  grossly  neglects  his  client's  concerns,  this  Court  will  exercise  its  juri.s- 
diction  in  a  summarv  way  by  attachment,  as  at  law. 

[Mews'"  Dig.  Solicitor,  J,  III.     S.  C.  3  Atk.  oGS.J 

[130]  Bexxet  r.  Walker. 

16  Kov.  1747. 

The  answer  of  one  defendant  read  as  evidence  to  support  the  plea  of  another 

defendant. 

On  arguing  a  plea,  a  question  arose,  whether  the  defendant  could  read  the  ans«^r 
of  anothe?  defendant,  to  which  by  the  answer  put  m  bv  1"™  1';/^/-^  ^    n  .u^^p-r 

iianep^SaSjr^tts^ri^^s^^ch^ 

n  tic    beforHe  purchased,  but  refers  to  the  answer  of  .^-IV^'t^n^ned?"  -u^we 
did  not  admit  notice,  or  sufficiently  deny  it.    Lord  Hardwicke.  C.  permitted  t  he  .ni. 
of  such  other  defendant  to  be  read. 
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Barnesly  v.  Powel. 

15  Dec.  1747. 

Goods  sequestered  being  insufficient  to  answer  a  duty  decreed,  the  Serjeant 

at  Arms  revived. 

Tiie  Serjeant  at  Arms  ])ad  gone  after  the  defendant,  and  on  his  return  a  sequestra- 
tion issued  for  not  performing  tlie  decree.  Tlie  defendant  being  a  barrister,  and  con- 
stantly going  the  circuits,  and  the  effects  sequestered  being  insufficient  to  satisfy 
tlie  decree,  the  Serjeant  at  Arms  was  revived.  This  was  opposed  as  a  double  execution, 
but  after  solemn  argument  allowed:  the  commitment  being  to  answer  the  contempt, 
the  sequestration  ad  satisfaciendum. 

Hill  v.  Allen. 

3  Feb.  1747-48.     1  Ves.  83,  S.  C. 

If  a  master  encourages  his  apprentice  to  go  to  sea,  and  he  takes  a  prize,  equity  will  not 
assist  him  to  receive  his  apprentice's  share  of  the  prize  money. 

Bill  by  the  master  of  an  apprentice  to  he  paid  his  apprentice's  share  of  some  prize 
money,  the  apprentice  having  eloped. 

[131]  Lord  Chancellor. — In  general  the  master  is  entitled  to  the  earnings  of 
apprentices  ;  but  yet  if  the  master  encourages  him  to  go  to  sea,  and  to  put  himself  in 
a  different  way,  I  should  very  much  incline  to  relieve  against  that  rule  of  law,  in  an 
action  brought  by  the  master,  because  it  tends  to  encourage  masters  to  seduce  their 
apprentices  to  leave  them  ;  but  in  the  present  case  (as  the  evidence  is),  the  master 
has  been  so  far  from  seducing  the  apprentice  to  go  aboard  a  privateer  (in  w^hich  he 
took  a  prize),  that  he  dissuaded  him  from  it.  His  Lordship  recommended  it  to  the 
parties  to  agree,  or  otherwise  said,  he  would  let  the  parties  go  to  law  in  an  action,  as 
he  did  in  Meriton  against  Hornby.     [1  Ves.  48.] 

Kemp  v.  Squire. 
10  Feb.  1748.     1  Ves.  205,  S.  C. 
The  solicitor  of  the  plaintiff  an  infant,  having  suffered  the  bill  to  be  dismissed  for  want 
of  appearing  at  the  hearing,  and  the  order  of  dismission  to  be  inrolled  ;  the  inrol- 
ment  was  set  aside  after  the  plaintiff  had  attained  twenty-one,  and  he  was  at  liberty 
to  rehear  the  cause. 

The  bill  was  brought  in  tlie  name  of  the  plaintiff  an  infant,  to  be  relieved  against  a 
fraudulent  assignment  of  his  share  of  prize  money  ;  the  plaintiff's  solicitor  served  the 
defendant  with  a  subpoena  to  hear  judgment,  but  neglected  to  instruct  counsel  [to 
appear  for  the  plaintiff  at  the  hearing  (because,  as  he  alledged,  he  could  not  get  any- 
thing towards  his  bill  of  costs),  in  consequence  of  which  the  bill  was  dismissed.  Three 
months  after,  no  caveat  having  been  entered,  the  decree  was  inrolled,  and  set  up  by 
the  defendant,  in  bar  of  the  plaintiff's  right  :  the  plaintiff  having  attained  the  age  of 
twenty-one,  he  applied  to  have  the  inrolment  discharged,  which  Lord  Hardwicke,  C, 
granted,  upon  the  plaintiff's  paying  the  defendant  the  costs  occasioned  by  his  not 
appearing,  [132]  and  the  plaintiff  was  to  be  at  liberty  to  rehear  the  cause. 

His  Lordship  cited  Robson  v.  Cranwell,  18th  December  1731,  S.  P. 

H\T)E   V.    FORSTER. 

9  Feb.  1748. 
Sequestration  against  a  defendant  on  mesne  process  abates  on  the  death  of  the  plaintiff, 

but  is  revived  with  the  suit. 

The  defendant  was  in  contempt  to  a  sequestration,  for  want  of  his  answer  :  the 
suit  abated  by  the  death  of  the  plaintiff  :  his  representatives  revived,  and  obtained  an 
order  for  the  clerk  in  Court  to  attend  with  the  record  of  the  bill,  in  order  that  the  same 
might  be  taken  pro  confesso.     The  question  was,  whether  there  was  not  an  end  of  the 
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HrrH«?I-;'f''S''f  Tirf '"'.P™'"''-  ^*'''  ^"^"°g  "'^'^^J  O'l  I'oth  sides,  Lord 
Si  h' h£  ff'^^-.'^'f  ',?  '^  '"'^^'"^  proceedings  were  revived,  the  plaintiff  w^s 
regular  but  the  defendant  a  ledgnig  his  answer  was  filed  the  morning  the  order  was 
obtained,  his  Lordship,  upon  the  defendant's  paying  the  costs  of  his  contempt,  accepted 
his  answer,  and  discharged  the  order.  '^ 

[See  Wharam  r.  Broughton,  1748,  Dick.  137.] 

Ithel  v.  Be.\n. 
•28  Feb.  1748.     [1]  Ves.  215,  S.  C. 
The  testator  charged  by  his  will  his  freehold  estates  with  the  paj-ment  of  liis  debts  : 
(  i!      "n  "''/"°'^  estates,  but  had  copyhold,  which  he  had  not  surrendered  to  the  use 
of  his  will.     Lord  Hardwicke,  C,  directed  the  defect  of  the  surrender,  to  be  supplied 
tor  the  benefit  of  creditors. 

[Mews'  Dig.  Copyhold,  G,  1,  b;  c  ;  Will,  IX,  k,  2,  i.     See  Price  v.  Jenkins,  1870, 
4  Ch.  D.  489;  Gale  r.  Gale,  1877,  G  Ch.  D.  149.] 

[133]  Ex  park  Ross. 

18  April  1748.     Vid.  Spettigue  v.  Carpenter,  supra  [Dick.]  66. 

Application  to  remedy  a  mistake  in  making  a  bond  of  submission,  an  order  of  Court, 
after  the  award  under  it  was  made. 

Samson  v.  Overton. 
(Reg.  Lib.  B.  fol.  152.)    18  May  1 748. 
The    defendant    the    wife    had    appeared ;    she   afterwards  absconded :    process 
against  the  husband  and  wife,  but  to  be  stayed  against  the  husband,  and  liberty 
given  to  sue  out  a  commission  of  sequestration  against  the  wife. 

Gould  r.  B.\knes. 

20  May  1748. 

Bill  for  a  discovery  :  the  defendant  answered  ;  the  suit  afterwards  abated ;  held 
by  Lord  Hardwicke,  C,  it  was  not  to  be  revived. 

DUPONT   V.    W.\RD. 

27  Jan.  1748. 

The  defendant  is  in  custody  for  his  contempt,  in  not  putting  a  better  answer  :  having 
put  in  an  answer  he  applied  to  be  discharged,  which  was  ordered  ;  no  exception 
having  been  taken  to  the  second  answer. 

The  defendant  was  in  custody  for  his  contempt  in  not  putting  in  a  better  answer, 
liis  former  answer  having  been  reported  insufficient ;  while  in  custody  he  put  in 
another  answer,  and  applied  this  day  to  be  discharged,  on  paying  the  costs  of  his  con- 
tempt. It  was  opposed  by  the  plaintiff,  who  alledged  it  was  upwards  of  twelve  months 
before  the  defendant,  [134]  who  was  the  well-known  John  "iVard  of  Hackney,  could 
be  taken  on  the  attachment  which  had  issued  against  him  for  want  of  his  answer ; 
that  the  answer  put  in  was  before  counsel  ;  that  he  was  persuaded  it  was  insufficient, 
and  that  he  meant  to  take  exceptions  ;  that  the  bill  was  for  a  discovery,  and  were  the 
defendant  to  be  discharged,  the  plaintiff  would  not  be  able  to  get  an  answer. 

Lord  Hardu-icke,  C,  said,  as  to  what  or  who  the  defendant  is,  this  Court  hath 
nothing  to  do  with  it ;  here  justice  is  to  be  distributed  without  favour  or  affection  : 
the  defendant  being  in  contempt  for  want  of  his  answer,  an  attachment  hath  issued  : 
he  hath  been  taken  upon  it,  and  is  in  custody ;  he  hath  since  put  in  an  answer,  and 
applies  to  be  discharged,  upon  pavment  of  the  costs  of  his  contempt.  The  answer 
until  found  otherwise,  must  be  taken  to  be  sufficient ;  no  exception  hath  l>een  taken. 
and  to  detain  him  until  exceptions  shall  be  taken,  and  it  shall  be  seen  whether  the  answer 
is  sufficient,  is  contrarv  to  everv  principle  of  justice.  Suppose  I  should  refuse  the 
motion,  and  the  plaintiff  should  take  exceptions,  and  the  answer  should  be  found 
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sufficient,  what  recompence  could  be  made  to  him  :  therefore  let  him  be  discharged 
out  of  custodj',  ujtnn  payment  of  the  costs  of  the  contempt  to  be  taxed,  and  let  the 
plaintiff  deliver  a  bill  in  two  daj's. 

[135]  Attorney  General  v.  Smith. 
10  Nov.  1748. 

The  defendant  being  in  contempt  for  want  of  his  appearance,  and  a  prisoner  in 
York  Castle,  .Mr.  Wilbraham  on  behalf  of  the  plaintiff,  to  save  the  trouble  and  expence 
of  bringing  him  up  by  habeas  corpus,  moved  to  take  the  bill  of  revivor  pro  confesso 
against  him.  Lord  Hardwicke,  C.  said,  the  plaintiff"  must  pursue  the  statute  of  the  5 
Geo.  2  to  render  process  effectual,  &c.,  although  it  were  once  doubted,  whether  it 
extended  to  bill  of  revivor  ;  but  it  was  now  settled,  that  it  did. 

V.\NHATHEN   V.    ShUMAN. 

14Xov.  1728[U748]. 

Application  for  an  agent,  the  attorney  of  an  executor  (who  lived  abroad,  and  was 
in  contempt  to  sequestration  for  want  of  an  appearance),  to  pay  £500  out  of  money 
received  for  the  use  of  the  executor,  held  by  the  Lord  Chancellor  and  the  Master  of 
the  Rolls,  to  be  improper  in  that  stage  of  the  cause, 

Bennet  and  Other:',  v.  Button  and  Others. 

13  Dec.  1748. 

Sequestration  made  out  following  the  title  of  the  order,  for  the  Serjeant  at  Arms, 
and  the  commission  of  rebeUion,  the  titles  of  which  were  mistaken  ;  the  mistake 
ordered  to  be  rectified. 

The  defendant  being  in  contempt  to  a  sequestration  for  want  of  his  answer, 
founded  on  a  commission  of  rebellion,  and  return  of  the  Serjeant  at  [136]  Arms,  non 
est  inventus,  he  put  in  his  answer,  after  which,  a  mistake  is  discovered,  that  the  com- 
mission of  rebellion  is  indorsed  at  the  suit  of  Bennet  plaintiff  only,  and  so  entered,  and 
the  order  for  the  Serjeant  at  Arms  is  likewise  so  entitled,  and  entered  ;  but  the 
attachment,  and  the  attachment  with  proclamation,  are  indorsed  at  the  suit  of  Bennet 
and  Others  plaintiff's.  Upon  application  to  rectify  the  mistake,  Lord  Hardwicke,  C, 
sajd,  the  defendant  had  acquiesced  by  putting  in  his  answer,  and  the  first  process 
being  made  out  right,  he  would  order  it,  which  he  accordingly  did. 
[Mews'  Dig.  Practice,  A,  XXII,  b,  2.] 

Par.\dice  v.  Sheppard. 
(Reg.  Lib.  B.  fol.  20.)    3  Dec.  1745. 

The  plaintiff  brought  her  bill,  as  administratrix  of  Susanna  Harding,  and  obtained 
an  order  to  sue  in  forma  pauperis  :  the  defendant  applied  the  above  day  to  discharge 
the  order.  Lord  Hardwicke,  C,  said,  the  indulgence  intended  poor  persons  not  of 
ability  to  sue  for  their  rights  in  forma  pauperis,  extends  only  to  persons  suing  in  their 
own  rights,  and  not  as  executor  or  administrator,  and  therefore  discharged  the  order, 
[Mews'  Dig.  Practice,  A,  II,  h,  1.     See  Oldfield  r.  Cobbett,  1845,  1  Ph.  615.] 

[137]  Wharaii  v.  Broughton. 
17  Dec.  1748.     1  Ves.  180,  S.  C. 

The  defendant  was  in  contempt  to  a  sequestration,  for  not  performing  a  decree  ; 
the  suit  had  abated  by  the  death  of  the  plaintiff',  but  had  not  been  revived.  Lord 
Hardmcke,  C,  declared,  as  in  the  case  of  Hyde  v.  Forster  (supra,  102),  that  as  the  suit 
had  not  been  re\-ived,  the  sequestration  had  dropt ;  but  otherwise,  if  the  suit  had 
been  revived. 
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Ex  parte  Saunders. 
13  .July  1749. 
The  course  of  proceeding  on  a  writ  de  homine  replegiando,  and  writ  de  M'ilhernam. 
The  process  is— First,  a  capias  in  Withernam,  if  nihil  returned,  then  an  alias  capias— 
pluries  capias— exigent— outlawry.     If  the  defendant  appears,  he  must  find  security 
or  stand  committed  ;  if  he  gives  security,  then  the  plaintiff  must  declare,  and  proceed 
to  trial. 


On  the  13th  day  of  -July  1749,  his  Lordship  was  moved,  that  an  order  in  this  matter 
of  the  16th  March  preceding,  for  a  writ  of  homine  replegiando,  for  replevying  Susanna 
Barron,  by  the  name  of  Susanna  the  wife  of  Thomas  Saunders,  and  said  to  be  detained 
by  Matthew  Fortescue,  might  be  discharged  ;  and  that  the  writ  de  homine  replegiando, 
alias,  and  pluries,  issued  pursuant  to  the  said  order,  might  be  superseded. 

Mr.  Clark,  afterwards  Master  of  the  Rolls,  moved,  and  was  opposed  by  Mr.  Floyer 
and  Mr.  Wilbraham,  counsel  for  the  said  Thomas  Saunders ;  upon  which  it  was  by 
consent  ordered,  that  the  defendant  should  put  in  bail,  in  the  Court  of  King's  Bench, 
to  the  writ  de  W ithernam,  already  taken  out  Viv  the  plaintiff,  witliin  the  first  week 
of  the  next  term,  the  defendant  in  £500,  according  to  the  course  of  that  Court ;  and 
after  the  bail  shall  be  given,  the  plaintiff  is  forthwith  to  deliver  a  declaration,  and  the 
defendant  is  to  plead  [138]  'n-on  cepit,  and  traverse  the  marriage,  and  in  the  meantime, 
the  plaintiff  is  to  stay  proceedings  on  the  capias  in  Withernam. 

An  apphcation  this  day  was  made  by  Mr.  Attorney  General  and  Mr.  Clark,  to  dis- 
charge the  order  of  the  above  13th  July  and  IGth  of  March,  which  was  refused;  but 
the  Court  by  consent,  enlarged  the  time  for  the  defendant's  giving  bail. 

French  v.  Baron. 
(Reg.  Lib.  A.  fol.  340.)  3  Feb.  1749.  2  Atk.  120,  S.  C. 
Bill  against  the  devisees  in  the  trust,  and  the  heir  at  law,  to  establish  the  will  of 
the  testator,  and  to  have  the  trusts  executed  by  sale  of  the  estate :  the  bill  suggested 
the  heir  at  law  could  not  be  found,  which  was  admitted  by  the  defendants  :  the  will 
was  proved  per  testes.  Lord  Hardwicke,  C,  said  he  could  not  declare  the  \rill  proved, 
there  being  no  heir  at  law  before  the  Court,  but  he  directed  the  real  estate  to  be  sold. 

[Mews'  Dig.  Will,  VIII,  b.] 

TRAVERS    v.    BULKLEi'. 

8  Feb.  1749.     1  Ves.  383,  S.  C. 
A  feme  covert  ha\-ing  obtained  an  order  to  answer  separately,  will  he  held  to  it ; 
and  so  ruled  by  Lord  Hardwicke,  C,  and  the  Master  of  the  Rolls. 

[139]  Edwards  v.  Dennison. 
19  Feb.  1749. 
The  claim  of  the  University  of  Oxford,  of  a  suit  in  this  Court,  allowed. 

An  appliciition  bv  the  University  of  O.xford.  to  have  the  cognizance  of  a  suit  com- 
menced in  this  Court,  under  several  grants  from  the  Cro^^'n.  It  came  before  the  Court 
on  the  ISth  of  December,  and  on  the  above  day.  Lord  Ha^d^v]ckeC.,  ordered  the  claim 
of  cognizance  to  be  allowed,  and  the  plaintiffs  bill  to  be  dismissed  witl»  ^ost*.  •''n^  tlrnt 
the  cTaim  should  be  filed  ^iXh  the  Six  Clerk  for  the  defendant,  and  be  recited  rerbatm 
in  the  order  ;  and  directed  the  order  to  be  in  the  words  of  an  order  in  Aldndge  v.  Strat- 
ford, 5th  March  1712.     His  Lordship  was  attended  with  a  draft  of  an  order  before  it  was 

delivered. 

Lloyd  v.  Baldwyn. 

19  March  1749.     Sir  John  Strange,  M.  R.,  sitting  for  Lord  Hardwicke,  C. 

Bv  the  decree  it  was  referred  to  the  Master  to  take  an  account  of  the  testator  s 

debfs   and  to  compute  interest  on  such  of  the  debts  as  -"7  .nteres^^.  af^^^^^  t^^e^rat 

thev  respectively  carried  interest ;  and  like^vise  an  account  of  ^5,!,^^^*^°:;^^?^ 

estate,  w  hich  was  to  be  applied  in  a  course  of  admimstration.    The  Master  made  his 
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report,  that  he  had  taken  the  accounts  directed  by  the  decree,  and  stated  the  amount 
of  the  debts,  by  specialty  and  simple  contract. 

Upon  the  cause  coming  on  to  be  heard  for  further  directions,  it  was  referred  back 
to  the  Master  to  compute  subsequent  interest  on  the  debts,  from  the  foot  of  his  report. 

[140]  -Tbe  Master  proceeded  to  compute  subsequent  interest  on  the  debts  on  which 
he  had  before  computed  interest  from  the  foot  of  his  report  :  but  he  refused  to  com- 
pute interest  on  the  liquidated  simple  contract  debts,  although  it  was  insisted  by  the 
simple  contract  creditors,  that  their  debts  being  liquidated  by  the  former  report,  their 
debts  became  judgments  from  the  time  of  the  confirmation  of  the  said  former  report, 
and  carried  interest ;  and  upon  that  ground  the  plaintiff'  and  the  other  simple  contract 
creditors  took  exception  to  the  report.  These  exceptions  v.-ere  on  this  day  argued, 
and  over-ruled.     (This  was  acquiesced  in. — J.  D.) 

Susanna  Elizabeth  Vanhessen,  wife  of  Casijiir  Abraham  Count  of  Shippenbeck, 
and  the  South  Sea  Company,  Plaintiff;  COUNT  OF  SHIPPENBECK  and  the  SouTH 
Sea  Company,  Defendants. 

(Reg.  Lib.  B.  fol.  237.)     24  Feb.  1749-50.     1  Yes.  395,  S.  C. 

The  plaintiff  in  17-12  was  a  widow,  and  possessed  of  £3500  South  Sea  annuities. 
She  and  her  present  husband  before  their  marriage,  agreed  by  writing  under  their 
hands,  that  there  should  not  be  the  least  community  of  goods,  effects,  or  estate,  but 
that  each  should  possess  and  enjoy  what  they  possessed  without  the  interference  or 
control  of  the  other  :  and  the  defendant  the  Count  by  the  same  instrument  disclaimed 
any  right  in,  or  to  the  property  of  his  said  then  intended  wife.  Differences  afterwards 
arising  between  [141]  them,  they  agreed  to  hve  separate ;  and  the  agreement  was 
confirmed  agreeably  to  the  course  in  Holland. 

The  plaintiff  finding  a  difficulty  in  recovering  and  getting  in  her  property,  pre- 
ferred a  petition  to  tlie  proper  Court  in  Holland  ;  and  the  Court,  on  the  10th  of  De- 
cember 1744,  decreed  the  plaintiff  solely,  and  without  the  assistance  of  her  husband, 
to  receive  and  dispose  of  her  effects,  and  to  do  all  acts  necessary  for  the  purpose. 

The  South  Sea  Company  refusing  to  permit  the  wife  to  transfer  the  said  £3500 
South  Sea  annuities,  her  husband  refusing  to  join  with  her,  the  plaintiff  filed  her  bill 
against  the  defendants,  to  permit  her  to  dispose  of  the  said  annuities.  The  husband 
livinc  in  Holland,  and  out  of  the  jurisdiction  of  the  Court,  he  was,  by  advice,  served 
\vith  a  subpoena  to  appear,  and  answer,  which  he  not  doing,  the  usual  line  of  process 
issued  against  him,  the  last  of  which  was  a  sequestration  ;  but  being  out  of  the  juris- 
diction of  the  Court,  and  not  having  been  within  the  kingdom  within  two  years  pre- 
ceding the  bill,  he  did  not  come  within  the  statute  of  the  5  Geo.  2,  to  render  process 
effectual  against  persons  absconding,  &c. 

In  this  state  the  cause  came  on  to  be  heard,  when  Lord  Hardwicke,  C,  after  prefacing 
that  the  defendant  the  husband  had  been  served  with  a  subpoena  to  appear  to  answer 
the  bill ;  and  tliat  a  sequestration  had  issued  against  him  for  want  of  his  answer, 
ordered  the  South  Sea  Company  to  permit  the  plaintiff  to  transfer  the  said  South  Sea 
annuities. 

[142]  Bowles  v.  Parsons. 
(Reg.  Lib.  A.  fol.  529.)     20  July  1749. 

G.  Finch,  in  pursuance  of  the  decree  was  appointed  receiver  of  the  estates  of  the 
defendant  Parsons.  He  apphed  to  Thomas  Harris,  one  of  the  tenants,  to  attorn,  but 
he  had  before  attorned  to  Samuel  Gray,  who  claims  to  have  a  mortgage  on  the  estate 
prior  to  tlie  plaintiff's  demands. 

By  an  order,  dated  the  19th  of  December  1748,  Gray  was  to  come  in,  and  be 
examined  pro  interesse  suo,  and  the  plaintiff  was  to  exhibit  interrogatories  for  that  pur- 
pose, and  the  rents  in  the  tenants'  hands  were  to  be  paid  to  the  receiver  without  pre- 
judice.    Interrogatories  were  settled  by  the  Master,  and  Gray  put  in  his  examination. 

By  an  order,  dated  1.5th  of  March  1748  (Reg.  Lib.  A.  fol.  241),  it  was  referred  to 
the  Master  to  examine,  and  certify  if  Gray  had  made  out  any,  and  what  interest  in  the 
premises. 

The  Master  by  his  report,  dated  the  28th  March  1749,  found  Gray  had  a  prior 
right. 
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The  cause  was  set  down  to  1^  heard  for  further  directions  on  the  report,  and  came 
on  to  be  heard  before  Lord  Hardwicjce,  C.  on  the  20th  of  July  1740,  whm  his  LorSn 
ordered  the  receiver  to  be  discharged  as  to  the  premises  comprised  in  Gray's  mortgage 
and  to  pay  Gray  the  rent  he  liad  received  for  tlie  said  premises,  but  gave  no  costs  * 
[Mews'  Dig.  Evidence,  VII,  4.  b.] 

[143]  Lyne  v.  Ably. 

13  Nov.  1749.    On  petition  to  Sir  John  Strange,  M.  R. 

,.    The  defendant's  examination  was  reported  insufficient.     The  plaintiff  afterwards 

died.     Ihe  suit  being  revived  by  his  representative,  the  Master  was  ordered  to  tax  the 

costs  of  the  insufficient  examination. 

Corporation  of  Worcester  v.  Bennet. 

19  Jan.  1750. 

Lord  Hardwicke,  G,  laid  it  down  as  a  rule,  that  all  motions  for  prohibitions  are  to 
be  grounded  on  affidavit,  not  suggestion. 

Ex  parte  Whitmore. 
Feb.  1750. 
A  writ  of  ne  exeat  regno  granted,  to  prevent  the  husband  from  going  abroad  to 
avoid  payment  of  alimony  recovered,  on  the  authority  of  Read  v.  Read,  1  Ch.  Ca.  115. 

Lloyd  r.  Basnet. 

12  Feb.  1750. 

Process  of  contempt  stayed  against  the  husband  for  want  of  his  ^\■U(•'s  answer,  on 
affidavit  that  she  had  left  him,  and  he  had  no  power  over  her. 

[144]  Dennet  v.  Coker. 
28  Feb.  1750.    Mr.  Howard's  Minute  Book. 

The  defendant  Coker  by  deeds  conveyed  his  estate  to  trustees  to  .sell,  to  pay  creditors 
mentioned  in  a  schedule,  amongst  whom  was  one  Philip  Roderam.  The  bill  was,  to 
have  the  trusts  of  the  deeds  executed,  which  was  decreed  ;  and  the  Master  was  to 
advertise  for  the  creditors  to  come  before  liim,  and  prove  their  dehts.  Philip  Mitchej, 
the  executor  of  the  said  Philip  Roderam,  proved  his  debt  under  the  decree.  Having 
afterwards  brought  an  action  at  law  for  the  debt,  he,  by  an  order  dated  as  above,  was 
ordered  to  elect,  whether  he  would  come  in  under  the  decree,  or  proceed  at  law.  If 
he  elected  to  take  the  benefit  of  the  decree,  he  was  to  be  restrained  from  proceeding  at 
law,  and  so  vice  versa. 

He  elected  to  proceed  at  law  ;  but  on  his  application  his  election  was  discharged, 
and  liberty  was  given  him  to  come  in  under  the  decree  (Reg.  Lib.  A.  fol.  208). 

Price  v.  Bridgman. 
1  March  1750. 
Depositions  of  a  witness  examined  de  bene  esse,  who  was  dead,  published  in  order  to  be 
read  at  a  trial  at  law. 

Upon  petition  to  Lord  Hardwicke,  C,  answered  without  an  attendance,  it  was  by 
consent  ordered,  that  the  commission  under  which  George  Harris  (who  was  dead^ 
and  others  had  been  examined  de  bene  esse,  and  cross-examined,  should  be  ojxMied  by 
the  clerks  in  Court  for  the  plaintiff  and  defendant  :  and  the  deposition  of  the  said 
George  Harris,  on  his  original,  and  cross-examination,  should  be  published,  copied. 
[145]  and  examined,  in  order  to  be  used  on  a  trial  of  an  action  of  trespass  brought  by 

*  It  should  seem  that  the  plaintiff  acquiesced  in  the  examination  put  in  by  Gray, 
and  did  not  enter  into  evidence  ;  the  examination  of  Gray,  and  the  reix)rt  being  all 
that  were  read  at  the  hearing. — J.  D. 
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the  defendant  against  the  plaintiff's  workmen  and  agents,  for  inclosing  part  of  the 
common  in  question  ;  and  then  the  commission  and  depositions  to  be  closed  and 
sealed  up  again  by  the  said  clerks  in  Court,  under  their  hands  and  seals. 

[Mews'  Dig.  Evidence,  VII,  4,  v.] 

Cunningham  v.  Cunningh^vm. 

17  May  1750. 

Decree  nisi  for  default  of  appearing  made  absolute  :   the  defendant  afterwards 
permitted  to  rehear  the  cause  upon  terras. 

The  defendant  not  appearing  at  the  hearing,  a  decree  nisi  was  pronounced  against 
him.  which  was  made  absolute,  after  which  the  defendant  obtained  an  order  to  rehear. 

Upon  application  to  discharge  the  order.  Lord  Hardwicke,  C,  said,  the  defendant 
should  have  applied  to  discharge  the  order  for  making  the  decree  absolute,  then  have 
paid  the  costs  of  his  default,  and  have  shewed  cause  against  the  decree.  However, 
his  Lordship,  to  save  expence,  would  not  discharge  the  order,  but  directed  that  on  the 
defendant's  paying  such  costs  as  he  would  have  paid  for  the  costs  of  his  default  had  he 
come  to  shew  cause,  to  be  taxed,  and  submitting  to  pay  such  costs  for  the  proceedings 
subsequent  to  the  decree,  as  the  Court  at  the  hearing  should  direct,  he  should  be  per- 
mitted to  rehear  the  cause. 

KiNSAY  V.  KiNSAY,  11th  July  1754. — A  similar  case  with  these  additional  circum- 
stances :  the  Master  had  made  his  report  under  a  decree  which  had  been  absolutely 
confirmed,  and  the  time  thereby  appointed  for  the  defendant's  redeeming  had  elapsed. 
[See  Booth  v.  Creswicke,  1841,  1  Cr.  &  Ph.  364.] 

[146]  Potter  r.  Chapman. 

(Reg.  Lib.  B.  fol.  321.)     2G  May  1750. 

Injunction  granted  on  filing  the  bill,  to  prevent  the  defendant  from  being  inducted 

to  a  living.      Vid.  Ambl.  98. 

Dr.  Potter,  late  Archbishop  of  Canterbury,  by  his  will,  gave  all  options  which 
should  fall  to  the  defendants  Chapman  and  others  in  trust,  to  present  his  son  the 
plaintiff  in  the  first  place,  and  the  other  persons  named  in  his  will.  A  vacancy  happen- 
ing, tlie  defendant  Chapman  procured  himself  to  be  presented  for  installation,  and 
induction.  The  plaintiff  filed  his  bill  to  be  presented,  and  for  an  injunction  to  prohibit 
the  bishop  from  inducting  the  defendant  Chapman,  or  any  other  person,  to  the  said 
vacancy.  Upon  filing  the  bill,  and  before  the  defendants  had  appeared,  an  injunction 
was  granted  as  prayed,  till  answer,  and  further  order. 

[Alews'  Dig.  Ecclesiastical  Law,  IX,  1,  a  ;  b  ;  3  :  Injunction,  A,  7  ;  Trust  and  Trustee, 
B,  7,  a;  Waste  and  Timber,  K,  1.  See  Walsh  v.  Bishop  of  Lincoln,  1875,  L.  R. 
10  C.  P.  534.] 

Evelyn  r.  Evely-n. 

(Reg.  Lib.  A.  fol.  94.)     14  Jan.  1753.     3  Atk.  7(52  [Ambl.  191],  S.  C. 

Grandfather  not  entitled  to  share  the  intestate's  personal  estate  with  the  brother. 

The  cause  stood  this  day  for  judgment. 

Lord  Hardwicke,  C. — The  bill  is  to  revive  a  former  decree  on  the  death  of  the  plain- 
tiff's brother  John  Evelyn,  who  died  an  infant,  and  intestate,  and  of  whom  the  plaintiff" 
Charles  Evelyn  claims  to  be  the  representative,  and  entitled  to  his  whole  personal 
estate  :  and  the  question  is,  whether  the  personal  estate  of  the  intestate  shall  go  to  the 
plaintiff  his  surviving  brother,  or  whether  the  defendant  Sir  John  Evelyn  his  grand- 
father shall  share  with  him. 

[147]  The  defendant  the  grandfather  insists  he  is  in  the  second  decree  of  con- 
sanguinity, by  the  civil  law,  and  by  the  Statute  of  Distributions  entitled. 

This  hath  been  determined  twice  in  favour  of  the  surviving  brother.  Poole  v. 
Wilshaw,  9th  July  1 708,  in  the  Court  of  Exchequer,  by  the  unanimous  opinion  of  the 
five  barons;  and  Norberry  v.  Richards,  20th  November  1749,  at  the  Rolls.  And 
although  by  the  civil  law  the  grandfather  and  brother  are  in  equal  degree  of  con.san- 
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guinity,  yet  executors,  and  preferences  arc  let  in;  and  the  civil  law  is  not  part  of 
Ventr'IlS)      ^^      "^    '"*'''''   *''''"    '^   ''    '"^'^^^^d    here   (Collingrv-ood   v.   Pace,   1 

By  the  computation  of  degrees  of  consunKuinitv  according  to  the  law  of  England 
brother  and  brother  make  one  degree  (Blackborough  v.  Davis,  1  P  Wms  41)  \nd 
It  IS  unreasonable  the  provision  for  a  child  dying  should  ascend  to  the  grandfather  • 
but  among  brothers  and  sisters  there  is  a  kind  of  spes  accrescendi  ;  and  I  am  of  or)inion 
that  the  plaintiff  is  entitled  to  all  his  brother's  personal  estate,  ancf  that  tlie  defendant 
the  grandfather  liath  no  right. 

[Mews'  Dig.  Executor  and  Administrator,  XI,  b.] 

MlGLIORUCCI  V.   MiGLIORUCCI. 

19  Oct.  1750. 
If  the  plaintiff  states  in  the  bill  he  lives  abroad,  and  the  defendant  obtains  an  order 
for  time  to  answer,  the  Court  will  not  order  the  defendant  to  give  security  to  answer 

costs. 

The  plaintiff  by  his  bill  stated  he  lived  abroad  :  the  defendant  being  served  with 
a  subpoena,  obtained  an  order  for  time  to  answer.  On  the  above  day  he  ajiplicd  for 
further  time,  and  that  the  plaintiff  might  give  security  to  answer  costs.  Lord  Hard- 
wicke,  C,  said,  as  the  plaintiff  by  his  bill  stated  he  lived  out  of  [148]  the  jurisdiction 
of  the  Court,  the  defendant,  by  praying  and  obtaining  an  order  to  answer,  had  sul>- 
mitted  to  the  bill,  that  it  was  now  too  late  to  make  the  plaintiff  give  security  :  that  it 
was  meant  by  the  defendant  as  a  dilatory,  when  he  found  liimsclf  ])i'essed  :  his  Lordship 
therefore  denied  that  part  of  the  motion,  which  prayed  the  plaintiff  might  give  securitv 
to  answer  costs. 

[Mews'  Dig.  Practice,  A,  X,  d,  3.     S.  C.  2  Ves.  2-1.] 

Philips  v.  Langhorn. 

29  Nov.  1750. 

When  a  plea  is  allowed,  on  application,  an  injunction  will  be  dissolved  absolutely, 
because  it  is  to  be  considered  as  a  full  answer. 

The  plaintiff  had  obtained  an  injunction  until  answer  and  further  order.  The 
defendant  put  in  a  plea  to  the  whole  bill,  which,  on  argument,  being  allowed,  he  applied 
to  dissolve  the  injunction  absolutely.  It  was  opposed  by  the  plaintifl' :  but  Lord 
Hardwicke,  C,  said  it  was  proper,  and  agreed  to  be  the  practice,  for  that  a  plea  allowed 
was  to  be  considered  as  a  full  answer. 

O.VTS  V.  Chapm.\n. 
8  Dec.  1750.     1  Ves.  542,  2  Ves.  100,  S.  C. 
The  demurrer,  upon  argument,  was  over-ruled,  and  the  costs  of  the  demurrer 
were  paid.     Upon  re-arguing  it  was  allowed  ;  and  on  application  the  plaintiff  was 
-ordered  to  refund  the  costs  he  had  received. 

[149]  MiTCHEL  V.  Duke  of  Manchester. 

15  Feb.  1750. 
The  plaintiffs  the  infants  ordered  to  return  to  the  University  to  pursue  their  studies. 

Cornish  v.  Acton, 
1  May  1751. 
A  defendant,  after  he  has  been  examined  before  the  Master  upon  the  account,  may  l« 
re-examined  upon  new  interrogatories  without  an  order. 
The  defendant  had  been  examined  before  the  Master  on  the  account  decreed      He 
was  afterwards  re-examined  upon  new  interrogatories  without  an  order.     Lord  Ha  d- 
wicke,  C,  held,  the  Master  might  regularly  do  it  as  mthe  course  of  the  «'"se  ne^^  n  a  te. 
might  arise,  and  it  was  in  his  discretion,  the  decide  giving  it  to  him  :     1^^  "ord.  are. 
•■  the  parties  are  to  be  examined  upon  interrogatories,  as  the  Master  shall  dncct. 
C.  I.-8 
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XiMENEs  V.  Franco. 

15  May  1751. 

On  application  for  an  injunction  to  stay  the  defendant  from  disposing  of  diamonds, 

&c.,  Lord  Hardwicke,  C,  said,  that  persons  who  come  into  this  Court  to  prevent  the 

disposition  of  goods.  &c.,  must  shew  a  specific  right  in  the  property,  and  that  the  same 

are  in  danger  of  being  lost. 

[150]  Chicot  v.  Lequesne. 
4  June  1751. 

By  the  decree,  all  parties  were  to  account,  and  to  produce  books,  and  to  be  examined 
before  the  Master  :  the  plaintiff  was  a  merchant  at  Amsterdam,  and  sent  books  ;  but 
the  defendant  insisting  the  plaintiff  should  come  in  person  to  make  the  usual  affidavit, 
it  was  on  motion  ordered,  that  the  affidavit  to  be  made  should  be  sworn  before  a  notary 
public  at  Amsterdam,  with  the  intervention  of  a  proper  magistrate,  if  necessary  by 
the  law  of  Holland,  to  the  administration  of  the  oath. 

LuMBRozo  V.  White. 

15  June  1751. 

Affidavit  in  one  cause  of  a  defendant  not  being  to  be  found,  not  sufficient  to  ground 
an  order  to  serve  a  clerk  in  Court  in  another  cause,  although  between  the  same  parties  ; 
but  there  must  be  an  affidavit  in  the  cause  in  whicli  the  application  is  made. 

ROWE   V.    B.\NT. 

15  June  1751. 

Sale  of  a  moiety  of  a  debtor's  real  estate,  decreed  for  satisfaction  of  a  judgment, 

and  costs. 

The  bill  to  have  the  benefit  of  a  judgment  obtained  against  the  defendant's  testator, 
was,  on  hearing  on  the  6th  day  of  June  174G,  retained  for  twelve  months,  and  the 
plaintiff  in  the  meantime  was  to  be  at  liberty  to  revive  his  judgment  in  an  action  of 
detinue  against  the  deceased,  and  to  compel  delivery. 

[151]  The  plaintiff  accordingly  revived  his  judgment  by  scire  facias,  and  executed 
a  writ  of  enquiry,  and  ascertained  damages  at  £204,  lis.  9fd. 

On  hearing  the  cause  on  the  equity  reserved,  the  Court  decreed  the  plaintiff  satis- 
faction out  of  the  testator's  personal  estate  ;  and  if  the  personal  estate  should  not  be 
sufficient,  to  have  liberty  to  apply  for  satisfaction  out  of  the  real  estate. 

The  master  having  reported  the  personal  estate  insufficient,  the  plaintiff  brought 
on  the  cause  against  this  day,  for  satisfaction  out  of  the  real  estate  of  the  defendant's 
testator. 

Lord  Hardwicke,  C. — A,  B,  C,  creditors  by  judgment :  A  sues  out  an  elegit, 
and  the  sheriff  puts  him  into  such  possession,  as  entitles  him  to  a  perception  of  a  moiety 
of  the  rents,  and  profits  of  his  debtor's  real  estate,  till  his  debt  is  satisfied ;  he  may 
afterwards  take  out  another  elegit,  for  a  moiety  of  the  remaining  moiety,  and  so  on  ; 
but  B  in  the  mean  time  sues  out  an  elegit  on  his  judgment,  and  gets  into  perception 
of  a  moiety  of  the  remaining  moiety  of  the  debtor's  estate,  and  so  according  to  the 
dOigence  used  by  either. 

In  case  of  a  decree  in  this  Court  for  a  sale,  the  directions  are  for  payment  of  the 
creditor's  whole  demands,  according  to  their  nature  and  priority  :  so  that  B  the  second 
judgment  creditor  may  be  totally  defeated,  in  case  the  judgment  should  not  be  sufficient 
for  satisfaction  of  both. 

The  judgment  until  the  elegit  sued  out  and  possession,  is  but  an  equitable  judgment ; 
but  if  a  judgment  creditor  hath  sued  out  an  elegit,  and  gotten  possession,  whereby  he 
hath  a  specific  lien  ;  the  Court  can-[152]-not  put  him  on  a  level  with  another  judgment 
creditor,  who  hath  not  sued  out  an  elegit :  if  there  are  two  judgments,  though  neither 
of  them  hath  sued  out  an  elegit,  the  prior  judgment  shall  be  first  satisfied  here,  because 
though  the  prior  creditor  hath  not  sued  out  an  elegit  so  as  to  have  a  specific  lien,  yet 
neither  hath  the  second  judgment  creditor  sued  out  any,  and  till  then,  as  neither  hath 
sued  the  utmost  legal  diligence,  and  as  either  of  them  might,  the  Court  will  suppose, 
the  prior  creditor  would,  were  it  not  to  favour  the  debtor. 
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pl.S«f  jt^etlt^d^S;  "  '  "~"-  °'  "«  ~l  '«-  '»'  »"-»»  «' .!» 

RaSHLEIGH   f.    BULLER. 

3  Aug.  1751. 
A  sequestration  nisi  against  a  peer  or  member  of  parliament  for  want  of  his  answer 
if  he  answer,  and  the  answer  be  reported  ins^cient,  the  plaintiff  mustTove 
again  for  a  sequestration  nwi.  F  ■''"""  "Just  mo^e 

A  sequestration  ni«  had  issu^  against  the  defendant  a  member  of  parliament 
the  plamtifl  thereupon  moved  to  make  the  sequestration  absolute  as  an  insufficient 
heTad  liftoff.  ''''"'''  '       '"  '"'''  ''"'  '^'  P^''°*'^  ^"^  *°  S°  °^  "''^  ^'^'^  ^l'^'-^ 

Hni^JnT  ^P^  TTt"^  °^r.!'4^1.°^  '^"«"^*'  "^'^  ^*°«d  °^"  t°  this  day,  when,  Lord 
Hardwicke,  C.,  cited  Lord  Clifford's  case.  2  P.  Wms.  385,  and  said,  as  in  that  case,  that 
It  was  a  hardship  upon  a  peer,  or  member  of  parliament,  that  a  sequestration,  which 
IS  in  the  nature  of  an  execution  is  the  first  process ;  so  when  a  sequestration  nUi  is 
granted  agamst  a  peer,  or  member  of  parliament  for  want  of  an  answer,  it  is  good  cause 
against  such  order,  to  shew  an  answer  is  put  in.  and  which  must  be  allowed  for  cause  ; 
and  [153]  where  the  answer  is  reported  insufficient,  the  plaintiff  must  move  a^ain 
de  novo,  tor  a  sequestration  nisi  :  and  his  Lordship  further  said,  as  he  found  that  to 
be  the  practice,  he  would  not  alter  it. 

[ilews'  Dig.  Execution,  H,  3,  a.    Cf.  Crawlej-  v.  Clarke,  1791,  .3  Bro.  C.  C.  373.] 

E.\SHLEIGH   V.  BULLER. 

11  June  1752. 
Injunction  granted  of  course,  upon  a  demurrer  to  the  bill  being  over-ruled. 

Bldjkehorxe  v.  Fe.4ST. 

26  Oct.  1751. 

Costs  where  the  heir  at  law  brings  a  bill  to  dispute  a  will ;  or  a  bill  is  brought  against 

him  to  establish  a  will. 

If  a  devisee  brings  his  bill  to  perpetuate  testimony,  and  prays  no  relief,  the 
defendant  is  entitled  to  costs,  if  he  hath  not  examined,  or  only  cross-examined  the 
plaintiff's  witnesses  ;  but  if  the  defendent  examines  witnesses  on  his  own  pirt,  he 
is  not  entitled  to  costs. 

Where  a  devisee  brings  his  bill  to  perpetuate  testimony,  and  prays  relief ;  and 
brings  the  cause  to  a  hearing  ;  and  the  defendant,  the  heir  at  law,  insists  on  a  trial,  and 
the  will  is  established  ;  on  such  trial,  the  Court  hath  in  many  instances  given  costs  to 
the  heir,  both  in  this  Court  and  at  law,  where  he  hath  not  been  vexatious,  nor  guilty 
of  tampering  ;  because  he  can  never  afterwards  dispute  the  will. 

If  a  bill  is  brought  by  an  infant  heir  to  dispute  a  will,  and  the  bill  is  dismissed,  the 
plaintiff  should  pay  costs,  because  he  may,  notwithstanding,  bring  a  bill  on  coming  of 
age,  or  ejectments;  indeed  it  is  not  certain,  whether  another  prockein  amy  may  not 

bring  a  bill. 

[154]   COLEBROOK   V.   JONIS. 

21  Xov.  1751. 

The  plaintiff  was  consul  abroad  :  the  defendant  applied,  that  he  might  give  security 
to  answer  costs,  according  to  the  course  of  the  Court.     Lord  Hardwicke.  C.  said,  he 
must  consider  the  plaintiff'  as  a  land,  or  sea  officer  in  the  service  of  his  Majesty,  and 
therefore  would  not  grant  it. 
[Mews'  Dig.  Practice,  A,  X,  d,  1,  h.    See  Stanley  v.  Hume,  181 7,  1  Hog.  1 2  :  Evelyn 

V.  Chippendale,  1839,  9  Sim.  497  ;  Cocking  r.  Alexander,  1841,  Flan.  &•  K.  391.] 
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Wentworth  v.  Prince. 
5  Dec.  1751. 
A  decree  for  establishing  the  riglits  of  tlie  lord  of  the  manor. 

Brocker  v.  Hamilton. 
13  Dec.  1751. 

The  bill  was,  to  be  paid  a  sum  of  money  on  a  note  of  hand  from  the  defendants  :  the 
])laintiff  obtained  a  writ  of  ne  exeat  regno ;  upon  putting  in  their  answer,  they  applied 
to  discharge  the  writ.  Lord  Hardwicke,  C,  said,  he  would  not  have  granted  the  writ 
had  the  ajiplication  been  made  to  him,  for  the  Court  will  never  grant  the  writ,  when 
the  demand  is  at  law;  but  said,  this  Court  will  grant  it,  in  case  of  alimony  recovered 
in  the  Spiritual  Court.  ( Vid.  ex  parte  \Miitmore,  sujyra  [Dick.  143]),  and  the  party  is  sus- 
pected to  be  going  abroad  to  avoid  payment  ;  and  accordingly  discharged  the  writ. 

[Mews'  Dig.  Ne  exeat  regno,  2.] 

[155]  Wybourn  v.  Blount. 

18  Dec.  1751. 

Liberty  given  to  a  woman  defendant,  charged  by  tlie  bill  to  be  married  to  another  of 
the  defendants,  to  answer  separately,  but  without  prejudice  to  any  question,  as  to 
the  validity  of  the  marriage. 

The  bill  was  brought  against  Catherine  Wybourn,  and  against  Jolin  Blount,  who 
pretended,  as  the  bill  charged,  to  be  married  to  her,  to  establish  a  will  against  the  said 
Catherine,  as  the  heir  at  law  of  the  testator  :  John  Blount  by  his  answer,  insisted 
on  the  marriage  ;  Catherine  insisted  by  her  answer  she  was  not  married,  and  that  if 
married,  the  marriage  was  null  and  void.  On  an  application  to  answer  separately. 
Lord  Hardwicke,  C,  ordered,  that  the  said  defendant  Catherine,  should  be  at  liberty 
to  answer  separately  from  the  said  .John  Blount,  in  the  bill  charged  to  be  married 
to  her,  but  without  prejudice  to  any  question,  as  to  the  validity  of  the  marriage. 

Hawkins  v.  Day. 

17  .Tan.  1753,  or  1752. 

Where  payment  of  a  simple  debt  without  notice  of  specialties,  is  held  a  good 

administration. 

This  cause  stood  this  day  for  judgment. 

Lord  Hardtvicke,  C. — Two  questions  arise  in  this  cause  :  the  first  is,  whether  pay- 
ments made  by  an  executor  before  any  breach  of  condition  of  the  specialty  in  question, 
either  of  debts  of  an  inferior  nature,  or  of  legacies,  ought  to  be  allowed  as  a  good  adminis- 
tration against  the  specialty  :  The  second  is,  whether  payment  made  of  debts  of  an 
inferior  nature,  or  of  legacies,  before  the  executor  had  notice  of  the  specialty,  on  which 
the  plaintiff  sues  ought  to  be  held  as  good  payment,  or  administration,  against  the 
plaintiff. 

[156]  If  there  are  many  cases,  in  which  executors  are  liable  to  dangers,  it  ij  not 
reasonable  to  encrease,  but  rather  to  deliver  executors  from  them. 

As  to  the  first  question,  it  is  established  in  case  of  a  bond  on  statute  staple,  with 
condition  for  performance  of  covenants,  and  the  obligor  or  cognizor  dies  indebted  by 
simple  contract,  and  his  executor  before  notice  of  the  covenants  being  broken,  pays 
debts  by  simple  contract,  that  is  a  good  administration. 

As  to  the  doubt,  at  what  time  any  breaches  of  the  conditions  were  made,  and  from 
what  time  they  ought  to  be  computed,  it  is  said,  no  breach  is  committed  until  the 
account  of  the  principal  in  the  bond  is  taken,  but  that  is  too  broadly  stated  :  it  is  true, 
it  could  not  be  shewn  how  much  was  due,  till  the  account  was  taken  ;  but  if  he  is  at 
any  time  guilty  of  a  breach  of  his  covenant  to  behave  with  fidelity,  that  is  a  breach 
of  the  condition  of  the  bond,  and  in  point  of  law,  the  penalty  is  forfeited  ;  and  that 
would  bring  it  to  the  question,  how  many  of  the  simple  contract  debts  were  paid  before, 
and  how  manv  after  that  time. 
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But  as  to  the  payment  of  legacies,  after  notice  of  the  bond,  and  before  a  breach 
,i  apprehend,  that  would  not  be  a  good  payment. 

For  there  have  been  cases  where  the  Master  hath  been  directed  to  set  apart  a 
fund  to  indemnify  an  executor,  though  not  against  common  covenants  ■  but  it  is 
reasonable  where  a  man  hath  been  surety  for  an  ofKce  of  great  trust. 

And  on  the  first  question  I  am  of  opinion,  that  as  to  the  payment  of  the 
debts  by  simple  contract  by  executors  before  breach  of  the  condition,  "they  are  good 
payments. 

[157]  As  to  the  second  question,  I  am  of  opinion,  with  regard  to  the  debts  in  general, 
that  the  payment  of  debts  by  simple  contract  by  an  executor  in  a  reasonable  way[ 
and  without  fraud,  or  laches  on  his  part  before,  and  without  notice  of  debts  by  specialty', 
is  a  good  administration  in  point  of  law. 

His  Lordship  then  cited  some  considerable  authorities  for  that  purpose,  Davis  f. 
Monkhouse,  in  C.  B.  Hil.  T.  2  Geo.  II.  &  3  Lev.  113,  Vaugh.  94,  and  1  Mod.  174. 

The  distinction  made,  that  if  an  executor  is  sued  by  a  simple  contract  creditor, 
and  judgment  is  obtained  against  him,  he  having  no  notice  of  specialty  debts,  and 
for  that  purpose  the  judgment  is  in  invitum,  his  administration  is  good,  is  an  unsound 
distinction,  and  it  will  lead  to  this,  that  no  executor  will  dare  to  pay  a  debt  by  simple 
contract,  without  being  sued  for  it,  though  he  cannot  plead  the  specialties,  ha'ving  no 
notice  thereof,  and  he  must  pay  costs  for  it  ;  therefore  I  am  of  opinion,  that  as  to  the 
payment  of  debts  before  notice  of  a  demand  by  specialty,  they  are  to  be  considered 
as  good  payments  ;  and  that  the  case  of  the  New  River  Company  against  Brown  John, 
is  a  strong  authority,  and  concurrent  with  the  afore-mentioned  opinions. 

As  to  the  legacies  I  should  have  much  doubt,  but  1  will  not  enter  into  that  part 
of  the  subject  ;  as  to  the  question,  if  notice  of  the  bond  to  two  of  the  co-executors, 
wiW  affect  the  third,  without  sufficient  notice,  I  am  of  opinion  it  will  not :  it  would 
make  an  executor  liable  for  the  devastavit  of  the  others. 

I  think  further,  all  these  cases,  cases  of  hardship  ;  here  a  man  is  employed  as  a 
clerk  to  a  partnership,  [158]  wherein  the  parties  ought  to  state  accounts  monthly  ; 
and  on  this  foundation,  the  principal  enters  into  a  bond  with  surety  for  performance 
of  covenants,  and  the  obligees  having  two  good  sureties,  state  no  accounts  for  eight 
years  together  ;  and  this  hardship  is  an  ingredient  in  the  case  of  the  executor. 
[Mews'  Dig.  Executor  and  Administrator.  II.  i.  1  ;  III,  d ;  Will,  IX,  k,  "21. 

S.C.Amb.  160.] 

Gr.wson  v.  Wilkinson. 

17  July  1752.     2  Yes.  454,  S.  C.     Vul.  Str.  1109. 

A  will  not  signed  by  the  testator  in  the  presence  of  witnesses,  but  acknowledged  by 

him  to  the  witnesses  to  be  his  signing,  held  to  be  good  as  to  land. 

The  bill  in  this  cause  was  for  execution  of  the  trusts  of  the  will  of  Thomas  Cotes  ; 
the  heir  at  law  controverting  the  will  :  it  appeared  the  same  had  been  attested  by 
three  witnesses,  in  the  presence  of  the  testator,  but  that  the  testator  had  not  signed 
the  same  in  the  presence  of  the  three  witnesses,  but  had  only  acknowledged  that  his 
name  set  thereto  was  his  handwriting. 

Mr.  Solicitor  General  for  the  plaintiff,  insisted  the  will  was  duly  executed  according 
to  the  statute,  and  cited  2  Chan.  Cases,  109 ;  Cook  against  Parsons,  Precedents  in  Chan. 
184;  Lemain  against  Stanley,  3  Levins.  1;  Smith  against  Cawdron,  7th  July  1(32. 
by  Sir  Jos.  Jekyl,  Master  of  Rolls ;  Stonehouse  r.  Evelyn,  3  P.  Wms.  2o2  ;  and  Jones 
V.  Lake,  Hilary  1742,  in  B.  R. 

Mr.  Wilbraham  cited  Hoyle  v.  Clark,  3  Mod.  218. 

No  cases  were  cited  for  the  defendant. 

Lord  Hardidcke,  T'.— This  is  a  question  at  law,  but  may  be  determined  here  on 
evidence,  at  the  request  of  the  defendants  :  and  1  will  consider  it  on  the  clause  of  the 
statute,  touching  the  execution  of  wills,  and  [159]  then  how  far  that  clause  is  varied 
by  the  clause  touching  revocations.  .       „   , .  ,   ,  .       i 

■  Suppose  a  bond  or  deed  be  signed,  and  the  witness  is  called  in.  and  the^party  acknow- 
ledges his  hand  thereto,  if  the  witness  signs  it,  it  is  an  attestation  of  the  act  :  yet  an 
acknowledgment  of  sealing,  and  delivery  is  not  sufficient  evidence  of  sealing,  and 

^  Further  in  case  of  a  note,  or  declaration  of  trust  which  do  not  require  the  solemnity 


230  JONES  V.  CHAMPION  DICKENS,  160. 

of  a  deed  ;  the  witness  declaring  the  party  did  acknowledge  his  hand,  it  would  be 
evidence  of  the  party's  signing. 

Therefore,  I  conceive,  upon  the  first  clause  in  the  statute,  if  tlie  testator  having 
signed  his  will,  did  before  witnesses  declare  it  to  be  his  hand,  it  would  answer  the  pur- 
pose of  the  first  clause  ;  and  the  cases  import  a  testator  may  sign  his  will,  in  the  presence 
of  the  three  witnesses,  at  three  difl'erent  times. 

1  will  now  consider  how  far  the  clause  relating  to  revocations  ought  to  be  coupled 
in  construction  with  the  first-mentioned  clause. 

And  upon  that  I  am  of  opinion,  the  clause  relating  to  revocations,  doth  not  operate 
on  the  first  clause  ;  and  1  hold,  a  will  may  be  revoked  by  another  will  executed  accord- 
ing to  the  direction  of  the  first  clause,  and  that  the  words,  "  signed  in  the  presence  of 
three  or  four  witnesses,"  refer  to  some  other  writing  of  revocation  to  be  executed  by 
the  devisor,  and  not  to  his  will. 

Upon  the  whole,  on  the  perusing  of  the  act,  and  on  the  authorities,  I  am  of  opinion 
the  will  is  well  executed. 

It  afterwards  appearing,  the  third  witness,  who  resided  in  Holland,  had  not  been 
examined,  the  Court  [160]  ordered  the  cause  to  stand  over,  and  the  heir  to  give  an 
answer,  whether  he  would  submit  to  the  will,  or  try  it  at  law. 

[Mews'  Dig.  Evidence,  IV,  7,  f ;  Will,  IV,  A,  1.] 

Jones  v.  Champion. 
Hil.  T.  1752. 

Lord  Hardwicke,  C,  held  that  a  wife  cannot  be  taken  in  execution  for  costs  ;  for 
costs  are  personal,  and  de  bonis  propriis,  and  a  wfe  hath  no  property. 

Brandon  v.  Knight. 
1  Feb.  1752. 

One  Wardlow  was  ordered  to  stand  committed  for  marrying  a  ward  of  the  Court 
without  permission  ;  a  warrant  was  made  out  to  apprehend  him,  but  he  could  not 
be  found  ;  afterwards  it  was  discovered  he  was  a  prisoner  in  the  Marshalsea  for  debt  : 
his  contempt  being  criminal,  not  of  a  civil  nature,  he  could  not  be  charged  in  custody, 
especially  as  tlois  Court  hath  no  jurisdiction  over  the  Marshalsea.  After  consideration. 
Lord  Hardwicke,  C.  ordered  an  habeas  corpus  cum  causis  to  issue,  directed  to  the  Marshal 
of  the  Marshalsea,  or  his  deputy  there,  to  bring  the  said  Wardlow  to  the  bar  of 
this  Court,  to  answer  his  contempt. 

[Mews'  Dig.  Infant,  B,  4,  a.] 

[161]  Humphrey  v.  Taylor. 

5  Feb.  1752.    Ambl.  136,  S.  C. 

Residue  devised  to  executors  in  nature  of  joint  tenants,  the  will  is  revoked  by  a 
codicil  as  to  one,  the  other  shall  take  the  whole. 

The  testatrix  by  her  will  gives  many  legacies,  and  then  to  persons  lier  nearest  of 
kin,  one  shilling  each,  and  the  rest,  and  residue  to  the  defendant  Taylor,  and  Andrew 
VVachin,  and  makes  them  executors  ;  this,  though  not  expressed,  was  admitted  in 
consideration  of  law,  to  constitute  them  joint  tenants ;  and  by  a  codicil  she  revoked 
her  will  as  to  Wachin. 

The  plaintiff's  brought  their  bill  as  next  of  kin  of  the  testatrix,  against  the  defendant 
Taylor  for  an  account,  contending  that  the  revocation  was  a  revocation  of  the  whole 
gilt  of  the  personal  estate  ;  or  if  not  of  the  whole,  still  it  was  a  revocation  of  a  moiety, 
that  would  have  vested  in  Wachin. 

Lord  Hardvicke,  C. — There  is  no  doubt  but  in  point  of  law,  an  executor  takes  the 
whole  personal  estate,  therefore  the  Ecclesiastical  Court  cannot  distribute. 

This  Court  considers  executors  as  trustees  for  the  next  of  kin,  and  liable  to  dis- 
tribute here,  but  alwa,ys  subject  to  this  ;  where  any  thing  appears  to  shew  the  executor 
was  intended  to  have  it,  he  shall  take.     And  what  doth  the  gift  of  one  shilling  to  the 
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next  of  km  amount  to  ?  It  is  always  understood  they  shall  have  no  more,  and  that 
the  defendant  may  take,  as  executor,  and  the  devise  to  the  next  of  kin  rebuts  their 
equity  of  a  resulting  trust. 

But  supposing  the  defendant  would  not  take  as  executor,  1  am  of  opinion  he  is 
entitled  to  the  whole,  by  the  devise;  the  whole  of  the  estate  was  given  to  both,  and 
when  one  dies,  or  is  removed,  that  would  [162]  share  it,  the  other  takes  (Littleton. 
sect  280).  it  there  be  a  devise  to  two  persons,  one  capable,  one  not,  the  rule  of  law 
IS,  the  one  capable  shall  take  the  whole  :  and  this  is  admitted  in  Lord  Bridgman's  argu- 
ment, in  cases  of  redemption  also  the  law  is  the  same  (Dav-is,  Kemp,  1  Eq.  Ca.  Abr. 
216;  Carter,  4,  5).  And  so  m  case  of  revocation;  for  it  is  absurd  to  say,  where  the 
whole  IS  given  any  part  should  be  distributable  (Hunt  v.  Birtles,  by  Lord  King). 

Suppose  instead  of  making  a  codicil  she  had  struck  out  the  name  of  Waehin,  the 
defendant  would  have  been  entitled.  She  hath  done  the  same  in  words,  therefore 
let  the  bill  be  dismissed. 

[Mews'  Dig.  Will.  IX,  k,  16,  a.  See  Alexander  v.  Alexander,  1755,  2  Ves.  640. 
Discussed,  In  re  Kerr's  Trusts,  1877,  4  Ch.  D.  600.  Held,  applicable,  Nandi 
Singh  V.  Sita  Ram,  1888,  L.  R.  16  Ind.  App.  44  ] 
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Hil.  1752. 

A  personal  annuity  pur  autre  vie  not  determined  by  the  death  of  the  annuitant. 

Bill  to  be  paid  the  arrears  of  an  annuity  given  by. the  testator  to  A,  during  the 
life  of  his  executrix.  A  was  dead,  having  made  his  will,  and  the  plaintiff  his  executor, 
to  whom  he  devised  his  real  and  personal  estate.  The  annuity  was  not  charged  on 
the  real  estate,  but  was  considered  as  a  personal  annuity,  it  being  classed  with  the 
legacies. 

The  question  was,  whether  the  annuity  was  not  determined  by  the  death  of  the 
annuitant  in  the  lifetime  of  the  autre  vie. 

Lord  Hardwicke,  C. — -I  am  of  opinion  the  annuity  is  not  determined ;  for  if  a  man 
gives  a  personal  thing  to  another,  it  wants  no  words  of  Hmitation  ;  and  if  it  is  a  thing 
that  hath  duration  after  the  death  of  the  executor,  it  is  transmissible ;  though  if  a 
personal  annuity  is  given  to  A,  it  shall  go  to  him  for  life  only :  [163]  and  if  a  rent  is 
given  out  of  land  to  A  during  the  life  of  B,  that  shall  determine  by  the  death  of  A. 
in  the  hfetime  of  B ;  for  it  cannot  go  to  the  executor,  being  a  realty,  and  it  cannot 
go  to  the  heir,  being  no  fee :  and  his  Lordship  cited  1  Roll's  Abr.  831,  pi.  5 ;  Gosley  t. 
Gilford,  2  Vern.  35. 
[Mews'  Dig.  Annuity,  I,  8,  a.  Followed,  Ble\ritt  v.  Roberts,  1841,  Cr.  &  Ph.  274 ; 
Distinguished,  Bent  v.  Cullen,  1871,  L.  R.  6  Ch.  237.] 


Galway  v.  Earl  of  Barrymork 

12  March  1752. 

A  debt  within  the  Stat,  of  Limitations  taken  out  of  the  statute  by  words  in  an  answer. 

■  ^  Biirbrought  by  the  plaintiff  for  satisfaction  of  a  debt  due  from  the  defendant  the 

Earl  of  Barrymore.  ■  r    •        /    u-  i 

The  'defendant  the  Earl  prepares  a  draught  of  his  answer  in  his  hfetime  (whieli 

was  proved),  and  therein  says  he  will  do  what  is  right  and  just,  but  before  the  answer 

is  put  in,  he  dies :  the  defendant  his  representative  insists  the  plaintifl's  demands  are 

barred  by  the  Statute  of  Limitations. 

Lord  Hardwicke,  C,  on  appeal,  was  of  opinion,  that  the  words,  /i«  wUl  do  tchatts 

right,  and  just,  take  it  out  of  the  statute,  and  therefore  decreed  satisfaction  out  ot  tlie 

Where  a  man  creates  a  trust  for  payment  of  his  debts,  a  debt  barred  by  the  statute 

shall  be  paid.  , 

[Mews'  Dig.  Limitations  (Statute  of),  A,  Ml,  1,  a.J 
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Fishmongers'  Company  v.  East  India  Companv. 
18  March  1752. 

Application  for  an  injunction  to  restrain  building,  so  as  to  stop  up  lights,  not  being 

ancient  lights,  refused. 

The  plaintitts  moved  the  Court  this  day,  that  the  brick  wall  built  by  the  defendants 
close  to  the  wall  of  the  yard  or  terrace  belonging  to  the  plaintifl's'  house  in  Fenchurch 
Street,  so  far  as  the  same  obstructed,  [164]  darkwied,  or  obscured  the  plaintiffs'  ancient 
window  lights,  might  be  taken  down,- and  removed,  and  for  an  injunction. 

The  Counsel  for  the  plaintiffs  proposed  a  trial,  what  damage  it  would  be  to  have 
the  intended  erection  carried  higher  than  their  house. 

But  the  defendants'  Counsel  dechned  it,  and  insisted,  that  as  there  was  a  space  of 
seventeen  feet  between  the  plaintiffs'  house  and  their  buildings,  it  could  not  be  con- 
sidered as  a  nuisance,  there  being  many  streets  and  lanes  in  London  not  so  wide  ; 
though  they  admitted  it  might  in  some  measure  obscure  the  plaintiff's'  hghts  :  And 
they  also  contended  for  a  right  to  build  on  their  own  ground. 

Lord  Hardwicke,  C. — With  respect  to  granting  trials,  it  is  never  done  but  by  consent 
of  parties,  or  with  their  acquiescence  ;  and  here  the  defendants  decline  a  trial,  there- 
fore the  question  is,  whether  the  plaintiff's'  case  is  such  as  entitles  them  to  an  injunction. 
As  to  the  necessity  of  this  case  there  is  no  ground  for  an  injunction,  there  being  no 
immediate  mischief  hkely  to  ensue.  And  as  to  the  question  whether  the  plaintiff's' 
messuage  is  an  ancient  building,  so  as  to  entitle  them  to  the  right  of  the  lights,  and 
whether  the  plaintiffs'  lights  will  be  darkened,  I  will  not  determine  it  here  ;  for  if  it 
clearly  appeared  that  what  the  defendants  are  doing  is  what  the  law  considers  as  a 
nuisance,  I  would  put  it  in  a  way  to  be  tried.  If  the  house  were  built  on  the  old  founda- 
tion, it  would  entitle  the  plaintiff's  to  their  lights  as  an  ancient  messuage:  but  if  on 
the  new  foundation,  then  the  part}'  must  shew  a  new  agreement,  or  something  to 
import  one.     The  evidence  as  to  that  is  not  clear. 

[165]  But  I  am  of  opinion  it  is  not  a  nuisance  contrarj-  to  law ;  for  it  is  not  suffi- 
cient to  say  it  will  alter  the  plaintiffs'  Hghts,  for  then  no  vacant  piece  of  ground  could 
be  built  on  in  the  city ;  and  here  will  be  seventeen  feet  distance,  and  the  law  says  it 
must  be  so  near  as  to  be  a  nuisance.  It  is  true  the  value  of  the  plaintiff's'  house  may- 
be reduced  by  rendering  the  prospect  less  pleasant,  but  that  is  no  reason  to  hinder 
a  man  from  building  on  his  own  ground. 

Therefore,  take  nothing  by  the  motion. 

[Mews'  Dig.  Easements  and  Prescription.  C,  2,  c,  iii.  See  Soltau  v.  Du  Held,  1851, 
2  Sim.  N.  S.  149  ;  Jackson  r.  Duke  of  Newcastle,  1864,  10  L.  T.  635  ;  10  Jur. 
N.  S.  688.] 

WiLKiE  V.  Holme. 

20  April  1752. 

A  defective  execution  of  a  power  decreed. 

A  question  arose,  whether  a  will  executed  in  the  presence  of  two  witnesses  only  was 
a  legal  execution  of  a  power  to  charge  land  ;  and  if  not  a  strict  execution  of  the  power 
at  law,  whether  the  defect  ought  to  be  supplied  in  a  Court  of  Equit}-. 

Sarah  Eoddam,  who  survived  her  husband,  by  her  will  (without  reciting  the 
power  given  to  her  by  deed  of  the  14th  May  1744),  charged  her  estate  with  the  pay- 
ment of  the  debts  of  her,  and  her  husband.  The  will  was  executed  in  the  presence 
but  of  two  witnesses,  and  was  not  a  legal  execution  of  the  power. 

Lord  Hardiiicke,  C. — I  am  of  opinion  this  Court  ought  to  aid  the  defects  in  the 
execution  of  a  power,  where  it  is  for  a  valuable  consideration,  as  for  the  payment  of 
debts,  or  younger  children's  portions. 

I  thought  at  first  it  was  dangerous,  that  there  should  be  a  different  rule  of  deter- 
mining property  here,  and  at  law  ;  but  where  a  will  operates  by  way  of  appointment, 
there  is  no  danger  in  it  ;  yet  it  is  true  at  law  [166]  that  a  power  to  be  executed  by  will 
concerning  lands,  must  be  executed  according  to  the  statute  ;  and  here,  in  hke  manner, 
where  the  same  is  voluntary. 

His  Lordship  cited  Smith  v.  Ashton,  1  Ch.  Cas.  263  ;  Toilet  )•.  Toilet,  2  P.  Wms. 
489  ;  Earl  of  Carlisle  v.  Duke  of  Marlborough,  Mich.  1750  ;  and  decreed  for  the  exe- 
cution of  the  power. 

[Mews'  Dig.  Powers,  XII,  b,  4.] 
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l\ssEN  r.  Ward 
30  April  1751. 
Service  of  a  subpoena  Tor  costs,  the  clerk  in  Court  being  dead,  and  the  suit  abated 
and  no  other  proceedmg  to  be  had,  but  to  recover  the  costs,  ^n  the  sohcitor  for  th; 
surviving  defendant,  ordered  to  be  good  service. 

The  defendants  were  ordered  to  pay  the  plaintiffs  their  costs.  The  costs  were 
teased  and  a  subpoena  for  the  costs  was  sued  out;  but  before  the  costs  were  paid, 
Ehzabeth  \\ard.  one  of  the  defendants,  died:  the  other  defendant  secreted  hiiisell 
and  his  clerk  m  Court  being  dead,  and  there  being  no  other  proceedings  to  be  had  in 
the  cause  than  to  endeavour  to  recover  the  costs,  and  the  surviving  defendant  not 
naming  a  new  clerk  in  Court,  it  was  ordered,  that  service  of  the  label  of  the  subpoena 
on  the  defendant,  s  solicitor  personally,  and  leaving  the  body  at  the  defendant's  place 
of  abode,  should  be  good  service  on  the  defendant. 

Newport  v.  Moore. 
(Reg.  Lib.  B.  fol.  312.)  East.  T.  1752. 
An  infant,  sent  by  his  mother  to  Doway  in  Flanders.  The  allowance  for  his  main- 
tenance ordered  to  be  stopt.  He  was  afterwards  brought  to  England,  and  carried  to 
his  mother's  abode  in  the  country,  from  [1671  whence  he  wrote  to  the  Lord  Chancellor 
and  the  solicitor  in  the  cause,  craving  protection.  His  Lordship  ordered  the  messenger 
to  bring  the  infant  into  Court,  wliich  he  did  ;  and  his  Lordship  referred  it  to  the 
Master,  to  approve  of  a  proper  person  to  be  appointed  guardian  of  the  infant,  and. 
in  the  meantime,  to  remain  with  the  messenger. 

B.\NKS  V.  Farquharsox. 
(Reg.  Lib.  A.  fol.  337.)     15  May  1752.    Bank  v.  Farques,  Ambl.  145,  S.  C. 

At  the  hearing  of  this  cause  the  preceding  Friday,  the  defendant  produced  a  declara- 
tion of  trust  of  ten  Sun-Fire  shares,  executed  by  William  Watts,  since  dead,  and  a 
bankrupt,  of  whom  the  plaintiff  is  assignee,  and  \^itnessed  by  James  Sterling  of  Hills, 
in  Scotland,  and  John  Bland,  since  dead.  The  defendant  not  having  proved  the  death 
of  Bland,  and  that  Sterling  lived  in  Scotland,  he  was  not  admitted  to  prove  the  hand- 
writing of  the  said  William  Watts  to  the  declaration  of  trust,  and  the  same  was  not 
admitted  to  be  read  in  evidence.  The  cause  was  put  off  until  the  first  day  of  the  next 
term. 

Mr.  Solicitor  General,  and  Mr.  Wilbraham  on  behalf  of  the  defendant  alledging 
the  above  facts ;  and  that  the  said  declaration  of  trust  was  proper  evidence  on  the 
part  of  the  defendant,  applied  this  day  for  liberty  to  exhibit  an  interrogatory  to  prove 
the  hand-writing  of  the  said  William  Watts,  and  the  hand-writing  of  the  said  James 
Sterling,  and  John  Bland  the  witnesses,  inasmuch  as  Bland  was  dead,  and  Sterling 
lived  out  of  the  jurisdiction  of  the  Court ;  which  was  ordered. 

[Mews'  Dig.  Evidence,  IV,   7,  c  :  Will,  VIIL  d,  2.] 

[168]  Tanner  v.  Ivie. 
27  July  1 752.     2  Ves.  -166,  S.  C. 
The  bill  was  brought  on  behalf  of  an  infant :  and  dismissed  with  costs.    Tlie 
prochein  amy  was  allowed  the  costs  he  paid. 

Mendes  Da  Costa  v.  De  Paz. 
4  July  1752. 
Order  for  placing  out  an  infant  apprentice  to  a  particular  person  named,  and  paying 
the  apprentice  fee,  without  a  reference,  tlie  Counsel  for  the  father  alledging,  he  thought 
it  proper. 

C.  I.-8* 
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Attorney  General  v.  Berkyman. 
(Reg.  Lib.  A.  W.  U8.)     12  June  1755. 
The  King's  sign  manual  directed  to  be  applied  for,  to  dispose  of  £500  of  a  testator's 
estate  given  to  a  trustee  to  dispose  in  charity  in  his  discretion,  which  he  never  exe- 
cuted. 

Humphry  Chetham,  by  his  will,  gave  £500,  to  be  paid  in  twelve  months  after  his 
death,  to  be  "disposed  in  charity  at  the  discretion  of  Dr.  Berryman.  He  never  exercised 
it.  but  by  his  will  directed,  in  case  he  should  not  receive  the  £500,  his  brother  should, 
and  dispose  of  it  at  his  discretion,  and  appointed  his  wife  executrix.  She  proved  the 
will.  The  executors  of  Humphry  Chetham  being  advised  they  could  not  pay  the 
£500  with  safety,  instituted  this  suit  for  the  direction  of  the  Court.  The  defendant 
Berryman,  the  brother  of  the  above  Dr.  Berryman,  by  his  answer  said,  the  testator 
Chetham  used  to  go  to  daily  prayers  at  the  parish  Church  of  St.  Andrew  Undershaft, 
and  [169]  that  he  had  discoursed  with  the  said  testator  about  leaving  some  legacy 
towards  the  support  of  such  daily  prayers,  and  that  Dr.  Berryman  had  written  with 
his  own  hand  on  the  back  of  a  recommendatory  letter  the  name  of  some  persons  he 
declared  he  intended  to  be  partakers  of  the  charity. 

On  the  11th  February  1752,  the  cause  was  heard,  when  Lord  Hardwicke,  C,  held 
the  legacy  to  be  a  good  and  subsisting  legacy  ;  but  as  Dr.  Berryman  had  not  executed 
the  trust  reposed  in  him,  it  rested  with  the  Crown,  and  therefore  recommended  it  to  the 
parties  to  apply  to  his  Majesty  to  dispose  of  the  legacy. 

The  executors  of  the  testator  Chetham  and  the  defendant  Berryman  applied  for 
and  obtained  his  Majesty's  sign  manual,  authorising  and  requiring  his  Attorney- 
General  to  make  a  motion  to  the  Court  of  Chancery  for  the  payment  of  £4G5  to  Richard 
Cotton,  one  of  the  executors  of  the  testator  Chetham,  and  to  the  defendant  Berryman, 
to  be  disposed  by  them  to  the  several  persons,  and  to  the  uses  following,  viz.  to  the 
trustees  of  the  parish  of  St.  Andrew  Undershaft,  London,  or  to  the  trustees  of  the 
said  parish  for  the  time  being,  in  trust  for  the  better  support  of  the  daily  prayers  in 
the  said  church,  £200;  to  Thomas  Bathurst,  £80;  to  Eliz.  Wood,  £20;  to  James 
Wagstaff,  £10  ;  and  to  divers  other  persons,  some  £2,  2s.;  others,  £1,  Is.  each. 

On  the  r2th  June  1755,  the  said  legacy  was  ordered  to  be  applied  agreeably  to 
the  sign  manual.* 

[170]  HORXE  V.  Lanoy. 

15  July  1752. 

An  infant  was  arrested  and  thrown  into  prison  for  necessaries  :  an  habeas  corjvs 
was  granted  to  bring  him  into  Court  to  have  a  guardian  assigned.  It  was  attempted 
by  petition,  which  was  thought  by  Lord  Hardwicke,  C,  improper,  and  therefore  it 
was  moved  for. 

W.\RD  V.  Turner. 

21  July  1752.     2  Ves.  431,  S.  C. 

Donatio  mortis  causa. 

The  plaintiff,  as  representative  of  John  Mosely,  brought  his  bill  to  have  a  transfer 
of  £600  new  South  Sea  annuities,  and  several  specific  parts  of  the  personal  estate  of 
William  Fly,  delivered  to  him  ;  and  to  have  an  account  of  what  was  due  to  Mosely 
for  services  done  to  Fly. 

It  appeared,  that  Fly  in  his  lifetime  had  expressed  great  kindness  for  the  plaintiff's 
testator  ;  and  in  the  presence  of  one  Mounsey,  a  witness,  had  taken  three  transfer 
receipts  for  £600  South  Sea  annuities,  and  declared  he  would  give  them  to  the  plaintiff's 
testator  ;  and  in  the  presence  of  one  Greentree,  another  witness,  taking  the  key  of 
his  scrutore,  took  out  three  papers,  and  said,  "  Here  Mosely,  I  give  you  these  three 

*  Isaac  V.  Gompertz,  23  July  1792.  Legacy  given  to  a  Jewish  charity  not  being 
permitted  to  take  place,  the  legacy  paid  in  moieties,  pursuant  to  his  Majesty's  sign 
manual ;  one  moiety  to  the  Magdalen  Hospital,  the  other  moiety  to  thej  London 
Infirmary., 


°^^^^S'  '''■  WARD  V.  TURNER  235 

papers  :  these  are  for  South  Sea  stock,  and  will  serve  you,  when  I  am  dead  "  •  and 

.',nH  nIn?J'''T'  t^  ""'  ^""^'^T-  '^''^''''^'  ^''  ^^^  ^hc  plaintiff's  testator  an  the  go.^s 
and  plat_e  m  his  house,  save  his  sword,  gun,  and  books  ^ 

w1,(h«  tl    T^  ^«n/i«d-«,  C'.-Suppose  the  facts  above  sworn  to  were  well  proved 
\\  hat  IS  the  law  arising  on  these  facts  ?  pju»cu. 

First,  as  to  any  part  of  the  things  given,  except  the  £600  South  Sea  annuities  I  am 
of  opinion  he  gilt  ,s  not  good,  there  being  no  pretence  of  any  delivery,  and  t  is  Z 
general.     If  they  prove  any  thing,  they  must  prove  a  nuncupative  will. 

Then  tor  arguments  sake,  take  the  gift  of  the  £G00  South  Sea  annuities,  as  an 
independent  donation  ;  the  question  is,  whether  it  be  such  a  gift  as  the  law  of  England 
will  allow  as  a,danaho  causa  mortis.  And  first  the  fact  of  the  gift  is  proved  only  by 
Cxreentree  ;  whereas  the  civil  law  requires  five  witnesses,  and  limits  it  in  point  of  value 
\  ule  Justinian  s  Institutes.  The  express  gift  sworn  by  Greentree  is  of  the  three 
receipts  only,  which  the  plaintiff  would  construe  as  a  gift  of  the  South  Sea  annuities 
ihe  question  that  arises  is  :  whether  the  delivery  of  the  thing,  given  by  way  of 
donatio  causa  mortis,  is  necessary;  and  if  necessary,  if  this  delivery  of  the  tJiree  receipts 
IS  a  sufficient  delivery.  I  am  of  opinion  a  delivery  is  necessary,  and  that  the  delivery 
of  the  three  receipts  is  not  sufficient  to  validate  this  act. 

In  the  Roman  law  there  are  three  kinds  of  donatio  mortis  causa  :  First,  where  the 
property  m  the  thing  doth  not  vest,  until  the  death  of  the  donor  :  Second,  where  the 
property  immediately  passes,  but  is  defeasible,  in  case  the  donor  recovers  :  Third, 
where  the  donor  moved  with  present  danger,  doth  not  tiiink  it  so  immediate  as  to 
give  the  party  a  vested  interest  in  them,  but  only  to  take  effect,  when  the  donor  dies. 

[172]  ^ow  as  to  the  second,  the  civil  law  requires  a  delivery  ;  but  as  to  the  first, 
and  third,  not  an  absolute  delivery,  because  the  property  doth  not  completely  pass 
till  the  death  of  the  donor. 

But  the  civil  law  is  not  binding  in  this  county,  farther  than  it  hath  been  received, 
and  allowed  here,  and  that  must  be  determined  by  authorities  ;  and  the  result  of 
the  authorities  is,  that  the  civil  law  hath  been  received  in  England,  only  so  far  as  the 
gift  had  been  attended  with  delivery  (Swinburne,  Part  1st,  sect.  0  :  Drury  v.  Smith, 
i  P.  Wms.  404 ;  Lawson  v.  Lawson,  ibid.  441  ;  Jones  v.  Selbv,  Precedents  in  Chan. 
300;  Hedges  v.  Hedges,  ibid.  269;  Snellgrove  v.  Bailey,  March  1744  :  3  Atk.  214; 
Miller  v.  INIiller,  3  P.  Wms.  3.56). 

Then  I  come  to  the  question,  whether  the  delivery  of  the  tliree  receipts  is  a  delivery 
of  the  thing  :  I  am  of  opinion  it  is  not,  and  find  no  authority  for  it ;  the  delivery 
of  the  thing  given,  is  what  is  relied  on  in  all  the  cases  ;  the  only  case  where  a  symbol 
was  held  good,  was  in  Jones  v.  Selby  ;  the  key  of  the  trunk  wherein  the  thing  was 
kept  (Exchequer  Tallies),  but  1  am  of  opinion  that  amounted  to  a  possession  in  the 
donee  of  the  tallies,  for  the  donor  was  restrained  from  making  use  of  them,  without 
the  consent  of  the  donee,  and  tlie  donor  could  not  rightfully  come  at  them,  without 
the  key. 

I  think  in  like  manner,  as  to  a  key  of  a  warehouse  for  goods,  or  of  a  wine  cellar. 
But  as  to  the  delivery  of  the  receipts  for  the  stock,  it  amounts  to  nothing ;  they 
being  of  no  use  after  the  acceptance  of  the  stock,  and  are  seldom  kept. 

Suppose  a  mortgage,  and  a  separate  receipt  taken  for  the  consideration  money, 
and  the  receipt  is  deli-[173]-vered  over,  it  could  not  be  a  delivery  of  possession. 

Upon  the  whole  I  am  of  opinion  this  gift  is  not  valid,  without  a  transfer,  or  some- 
thing that  amounts  to  a  transfer,  and  it  being  unaccompanied  with  a  delivery  is  merely 
legatory,  and  amounts  to  a  nuncupative  will,  and  allowing  it  would  be  a  breach  of  tlie 
Statute  of  Frauds  (see  sect.  19,  20,  21,  and  22  of  that  statute).  Therefore  let  the  bill 
be  dismissed  as  to  the  gifts  claimed. 

[Mews'  Dig.  Will.  III.  See  S.  C.  Wh.  &  T.  L.  C.  7th  ed.  vol.  i.  p.  390;  Moore  i. 
Moore,  1874,  L.  R.  18  Eq.  474  ;  43  L  J.  Ch.  617  ;  30  L  T.  752;  Re  Harcourt. 
Danby  v.  Tucker,  1883,  31  W.  R.  579.JJ 
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Ferrar   V.    Ferrar. 

26  July  1752. 

When  a  defendant  liath  obtained  an  order  for  time  to  an.swer  he  cannot  refer  the  bill 
for  iiiij)ertinence  ;  but  sc;mdal  may  be  referred  at  any  time. 

The  defendant  having  obtained  an  order  for  time  to  answer,  he  applied  and  obtained 
another  order  to  refer  the  bill  for  impertinence  :  on  application  to  discharge  the  last 
oi-der,  Lord  Hardwicke,  C.  said,  the  general  rule  of  the  Court  is,  that  where  a  de- 
fendant hath  obtained  an  order  for  time  to  answer,  he  cannot  apply  to  refer  the  bill 
for  impertinence,  but  he  may  for  scandal  at  any  time,  the  honor  of  the  Court  being 
concerned,  to  sec  there  is  no  blot  in  the  record,  and  cited  Doughty  v.  Heathcote,  15 
June  1738. 

White  v.  Haywaru. 
25  July  1752.     2  Ves.  401,  S.  C. 

Suit  may  be  revived  for  costs  after  they  are  taxed,  costs  taxed  being  a  judgment. 

Lord  Hardwicke,  C. — In  this  case  upon  hearing  the  cause,  the  plaintiflf's  bill  was 
dismissed  with  costs,  which  were  taxed  ;  the  plaintiff  did  not  pay  them,  but  stood 
out  process  of  contempt  to  a  proclamation,  whereon  he  was  taken,  and  is  now  in  the 
Fleet  Prison  ;  since  which  the  defendant  to  whom  the  costs  were  to  be  paid  is  dead, 
and  the  prisoner  applies  to  the  Court  to  be  discharged,  on  a  supposition,  that  by  the 
defendant's  [174]  death,  the  cause  is  out  of  Court,  and  his  imprisonment  being  for  a 
contempt  in  not  paying  costs  only,  the  suit  is  at  an  end  by  the  defendant's  death,  and 
cannot  be  revived  against  him.  But  in  the  present  case,  the  costs  are  taxed,  and  become 
a  certain  duty,  and  remain  such,  notwithstanding  the  death  of  the  defendant,  which 
distinguishes  this  case  from  such  cases,  as  where  according  to  the  rule  of  actio  per- 
sonalis moritur  cum  persona,  they  are  considered  as  a  tort,  or  punishment,  and  by 
the  death  of  either  party,  before  the  recovery,  they  drop,  and  are  gone. 

The  prisoner,  therefore,  is  to  be  considered  in  execution  for  a  certain  debt,  or  duty  ; 
the  costs,  which  he  is  ordered  to  pay,  being  actually  become  such  ;  and  in  order  to 
determine  the  question,  whether  the  prisoner  may  be  lawfully  detained  on  this  process, 
wherein  he  is  in  custody,  I  shall  consider  how  far  the  process  of  this  Court  is  like  that 
at  common  law  ;  the  process  of  this  Court  for  contempt,  being  supported  by  its  analogy 
to  that  of  common  law.  And  there  the  process  goes  in  personam,  et  rem.  Suppose 
a  judgment  obtained  by  the  defendant  against  the  plaintiff  :  the  statute  gives  him 
costs,  and  he  hath  a  right  to  take  out  execution  for  them  ;  or  suppose  a  plaintiff  hath 
a  judgment  for  debt  and  costs,  and  he  takes  out  a  capias  ad  satisfaciendum,  and  the 
defendant  be  in  execution  thereon,  and  the  plaintiff  afterwards  dies,  the  defendant 
will  have  no  right  to  be  discharged. 

There  is  a  great  difference  between  original  and  judicial  writs  ;  the  death  of  the 
party  will  abate  the  former ;  whereas  the  latter  are  not  so  abatable,  but  the  person 
in  execution  must  so  remain  till  satisfaction  [175]  made  of  the  debt,  or  duty,  for  which 
the  writ  was  sued  out,  though  the  party  suing  out  be  dead. 

It  was  indeed  formerly  held,  and  Lord  Hobart  was  of  that  opinion,  in  Foster  v. 
Jackson,  Hobart  52,  that  where  the  party  taken  in  execution  died,  the  debt  was  thereby 
satisfied,  and  no  remedy  might  be  had  against  his  representative,  or  estate  for  the  debt ; 
but  at  the  same  time.  Lord  Coke  was  of  a  contrary  opinion,  and  to  reconcile  this  differ- 
ence, the  Stat,  of  21  James  the  1st,  ch.  4,  was  made,  whereby  a  new  execution  is  given 
against  the  estate,  and  effects  of  the  party  so  dying. 

I  do  not  know  any  case  in  the  books  which  hath  a  greater  affinity  to  the  present 
than  Clerk  v.  Withers,  1  Salk.  323.  The  administrator  sued  out  a  fieri  facias  on  a 
judgment,  which  was  delivered  to  the  sheriff  the  1st  of  August,  who  seized  the  defen- 
dant's goods,  and  afterwards,  viz.  the  9th  of  September,  the  administrator  died  ;  the 
sheritl"  returned,  that  he  had  seized  goods  to  the  value,  but  they  remained  in  his  hands, 
pro  defectu  emptorum,  and  on  the  29th  of  September  that  sheriff  was  removed,  and  a 
new  one  sworn  in ;  and  the  defendant  sued  the  old  sheriff  to  have  his  goods  again, 
and  judgment  being  against  him  in  the  Court  of  Common  Pleas,  error  was  brought 
here ;  and  it  was  objected  for  the  plaintiff  in  error,  that  the  execution  was  abated, 
and  nobody J[could  perfect  it :  not  the  executor  of  the  administrator,  because  he  came 
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m  tn  autre  droit  ■  ^xu\  the  admimstrator  de  bcmis  non,  could  not,  for  he  was  para- 
mount ;  and  that  this  %yas  not  within  the  stat.  of  1 7  Car.  2,  ch.  1 3,  for  that  onlv  regards 
cases  after  verdict :  but  jper  curiam,  this  scire  facias  against  the  sheriff  is  not  main- 
tamable  and  several  resolutions  were  made  in  the  case,  the  first  of  which  is,  that 
L176J  the  plaintiii  s  death  did  not  abate  the  fieri  facias,  and  that  the  sheriff  not- 
withstanding that,  might  proceed  in  it,  because  he  had  nothing  more  to  do 'with 
the  plamtifl,  for  the  writ  commands  him  to  levy  and  bring  the  money  into  Court,  which 
the  plamtiii  doth  no  way  hinder  ;  besides  an  execution  is  an  entire  thing,  and  cannot 
be  superseded  alter  it  is  begun.  This  was  a  determination  in  the  time  of  Lord  Chief 
Justice  Holt,  and  it  hath  never  been  contradicted ;  and  it  hath  been  resolved,  that 
where  a  capias  ad  satisfaciendum  was  taken  out,  and  delivered  to  the  Sheriff,  who  took 
the  party  thereon,  and  returned  a  ce-pi  on  the  writ,  although  the  plaintiff  were  dead  at 
the  tune  of  the  actual  taking,  the  executor  or  administrator,  without  any  new  process, 
or  revival,  hath  a  right  to  have  the  body  of  the  defendant  in  execution,  which  the  law 
gives  him  as  a  pledge  for  the  debt. 

The  writ  of  capias  ad  satisfaciendum  directs  the  sheriff  to  take  the  body  ad  satis- 
faciendum the  plaintiff's  debt.  The  satisfaction  is  the  end  of  the  writ,  which  attaches 
him  from  the  instant  it  comes  into  the  hands  of  the  sheriff ;  and  the  plaintiff  hath 
no  further  act  to  do,  but  to  receive  satisfaction  ;  nay  it  was  formerly  held,  that  execu- 
tions attached  from  the  time  the  writ  bore  teste. 

In  the  case  before  me,  the  plaintiff'  is  in  execution  ;  but  that  makes  no  alteration 
in  the  reason  of  the  thing,  because  a  defendant  may  be  considered  as  an  actor  to  a 
particular  purpose  with  equal  propriety,  as  a  plaintiff  originally  so  called. 

I  think  a  sequestration  in  this  Court  hath  the  nearest  analogy  to  a  special  capias 
utlegatum.  Disobedience  is  the  ground  of  both  processes  :  but  although  this  [177]  sort 
of  process  issues  for  contempt,  it  is  likewise  for  a  debt  or  duty  ;  and  where  the  seques- 
tration is  solely  for  a  contempt,  it  dies  with  the  party  who  sues  it  out,  which  makes 
the  essential  difference  between  that,  and  the  process  in  the  present  c<ise,  where  it  is 
in  nature  of  a  capias  ad  satisfaciendum  a  certain  debt. 

In  answer  to  the  objection,  that  if  in  the  present  case,  there  is  no  representative 
of  the  deceased  defendant  before  the  Court,  and  the  cause  be  out  of  Court,  perhaps 
the  prisoner  may  remain  perpetually  where  he  is  :  if  the  deceased  defendant  hath 
made  no  will,  and  nobody  would  take  out  administration  to  him,  and  so  a  considerable 
time  should  run,  and  the  prisoner  made  application  to  the  Court  for  his  discharge, 
and  at  the  same  time  offered  to  pay  the  costs,  for  which  he  is  in  custody  ;  the  Court 
would,  in  case  no  representative  came  before  the  Court,  on  the  best  notice  that  could, 
in  such  a  case,  be  given,  and  proof  thereof  laid  before  the  Court,  exercise  its  discretion, 
and  perhaps  discharge  the  prisoner ;  but  that  is  not  now  the  case  ;  and  the  Court 
will  give  a  proper  time  for  the  defendant's  representative  to  come  in,  and  revive,  and 
not  at  this  time  discharge  the  plaintiff",  who  is  imprisoned  not  for  contempt,  but  is  to  be 
considered  in  execution  for  a  debt :  And  on  the  other  hand,  no  representative  appearing 
before  the  Court,  to  whom  the  satisfaction  for  which  the  prisoner  Li  detained,  may  be 
made,  it  will  be  very  hard  to  render  him  a  perpetual  prisoner,  and  therefore  the  prisoner 
must  be  remanded ;  and  let  the  representative  of  the  deceased  defendant  revive  on 
or  before  the  last  day  of  Michaelmas  term,  otherwise,  let  the  prisoner  be  discharged 
from  his  imprisonment. 

[See  Troup  v.  Troupe,  1868,  37  L.  J.  Ch.  392.] 

[178]  RowE  V.  Be.v\is. 
20  Nov.  1753. 
Eents  and  profits  of  a  real  estate  descended,  are  to  be  accounted  for,  and  applied, 
before  the  inheritance  is  sold,  and  applied. 

Bedford  v.  Coke. 

(Reg.  Lib.  A.  fol.  121.)    29  Oct.  1743.     Vid.  2  Ves.  116.     In  .May. 

Arrears  of  annuity,  and  simple  contract  debts,  though  hquidated  by  the  report, 

do  not  carry  interest. 
Philip  late  Duke  of  Wharton,  being  indebted  by  mortgage  and  otherwise,  by  in- 
dentures of  lease  and  release  dated  19  and  20  March  1691,  conveyed  estates  therein 
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mentioned,  to  the  Honoural)le  A.  Denton,  Gibson,  and  others,  in  trust,  to  sell  any 
part  thereof  for  payment  of  his  debts.  iVc.  On  hearing  tlie  original  cause,  tlie  19th 
of  August  1723,  on  a  bill  filed  by  the  creditors  for  the  purpose,  the  trusts  of  the  deeds 
were  decreed  to  be  executed,  and  the  estates  to  be  sold,  and  the  purchase  money  to  be 
paid  to  the  trustees,  to  be  applied,  first,  in  payment  of  the  mortgages  and  incumbrances 
according  to  their  priority,  and  then  of  the  other  creditors,  and  the  surplus  to  be  paid 
to  the  Duke. 

The  Duke  afterwards  went  abroad,  and  was  outlawed,  and  attainted  of  high  treason; 
and  dying  so  outlawed,  and  attainted,  his  estates  became  forfeited  to  the  Crown.  While 
in  Spain,  he  married  a  Spanish  lady,  and  by  indentures  of  lease  and  release,  dated  the 
Kith  and  14th  of  Aug.  172G,  after  reciting  his  marriage,  and  that  by  articles  of  agree- 
ment previous  thereto,  he  had  agreed  to  settle  on  her  £500  a-year  by  way  of  pin-money, 
and  £1200  a-year,  as  and  for  [179]  her  jointure,  and  in  lieu  of  dower,  he,  in  pursuance 
of  the  agreenient.  conveyed  his  estates  in  Bucks.  Westmoreland.  Cumberland,  York, 
and  Middlesex,  and  all  his  lands,  itc,  to  trustees,  upon  trust,  out  of  the  rents  and  profits, 
or  by  lease,  to  pay  those  annuities,  in  lieu  of  dower,  and  reciting,  that  the  Duke's  said 
estates  were  incumbered,  and  that  he  thought  himself  bound  in  honour  to  secure 
the  said  annuities,  he  confessed  a  judgment  to  secure  the  said  two  annuities,  in  case 
the  Duchess  should  be  evicted  from  the  estates. 

The  Duke  being  dead,  by  letters  patent,  dated  24th  of  April  1733,  the  Crown 
granted  the  Duke's  estates  to  the  same  trustees,  upon  trust,  to  sell  the  same,  or  any 
part  thereof,  for  payment  of  the  Duke's  debts,  and  to  apply  the  suiplus  to  the  use 
of  the  Lady  Jane  Coke  and  Lady  Lucy  Morris,  his  si.sters,  and  co-heiresses  at  law  :  Lady 
Lucy  Morris  afterwards  died  intestate  ;  and  Lady  Jane  Coke  who  survived  her,  lie- 
came  entitled  the  whole  surplus. 

Part  of  the  estates  were  sold  in  1738,  jiursuant  to  the  decree  in  the  original 
cause,  and  the  mortgages  and  incumbrances  were  paid  according  to  their 
])riorities. 

The  Duke  having  contracted  fresh  debts  after  the  execution  of  the  trust  deeds,  and 
difficulties  arising  from  the  claims  of  the  Duchess,  and  other  creditors,  respecting  the 
priority  of  their  demands  ;  the  present  suit  was  instituted  to  carry  into  effect  the 
former  decree,  and  to  settle  the  priorities  of  the  different  claimants. 

Upon  hearing  the  cause,  the  25th,  27th,  28th,  and  the  20th  October  1743,  the 
Lord  Chancellor  declared,  that  the  £500  a-year  to  the  Duche.^s  for  pin-money,  [180]  '^^■'is 
to  be  considered  as  satisfied,  to  the  time  of  the  death  of  the  Duke,  and  that  from  that 
time  there  was  to  be  taken  an  account  of  what  was  due  in  respect  of  it,  and  likewise 
for  the  £1200  a-year  ;  and  the  Master  was  also  to  take  an  account  of  what  was  due 
to  all  the  other  creditors  of  the  Duke  of  Wharton,  and  to  compute  interest  on  such 
of  their  debts  as  carried  interest,  according  to  the  rate  of  interest  they  carried  ;  and  the 
.Master  was  to  carry  on  the  accounts  directed  by  the  original  decree  of  the  trust  estates 
in  the  deeds  of  1G91,  and  state  the  surplus;  and  the  Master  was  to  inquire,  what 
other  estates  there  were  of  the  late  Duke,  not  comprised  in  the  deeds  of  trust,  and  they, 
or  so  much  thereof  as  was  necessary,  were  to  be  sold,  and  the  money  applied  in  pay- 
ment of  the  debts,  etc. 

Upon  taking  the  account  of  what  was  due  to  the  Duchess  under  the  decree  wliich 
is  dated  29th  Nov.  1743  (R(g.  Lib.  A.  fol.  121).  under  the  title  of  Bedford  r.  Gibson, 
in  respect  of  the  said  annuities,  it  ai:)peared  by  the  report,  which  is  dated  4th  August 
1750,  that  there  was  due  on  account  of  it  £22.848,  lis.  l|d.,  and  the  annuity  not 
having  been  regularly  paid,  and  being  her  principal  support,  she  was  under  the  necessity 
of  taking  up  money  at  interest,  to  maintain  herself. 

A  motion  was  this  day  (7  Dec.  1752)  made  by  Mr.  SoUcitor  General,  Mr.  Noel, 
and  Mr.  Wilbraham,  on  behalf  of  tlie  Duchess  of  Wliarton,  to  be  paid  interest  for  the 
arrears  of  her  annuity  from  the  confirmation  of  the  Master's  report  licpiidating  the 
arrears. 

A  similar  application  was  also  made  on  behalf  of  the  simple  contract  creditors, 
upon  what  was  due  to  them  respectively,  although  the  consideration  of  in-[181]-terest 
was  not  reserved,  nor  any  direction  relating  to  interest  given  by  the  decree, 

Mr.  Attorney  General  and  M.  Ord  were  counsel  for  the  plaintiffs. 

Lord  Hardwicke,  C. — The  question  in  this  case.  is.  whether,  where  a  decree  directs 
an  account  of  the  principal  money,  and  not  interest,  and  doth  not  even  reserve  interest, 
the  liquidated  sum  upon  the  account  taken  shall  carry  interest  from  the  confirmation 
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of  the  report      The  case  is  hard,  and  if  I  could  come  at  it  agreeably  to  the  rules  as 
acknowledged,  1  would  do  it. 

Here  interest  is  not  even  reserved  by  the  decree,  and  interest  for  the  arrears  of  an 
annuity  is  not  strictly  due,  but  depends  upon  the  circumstances  of  the  case. 

Sometimes  there  may  be  a  legal  remedy  for  interest,  but  where  there  is  no  legal 
remedy,  the  Court  hath,  at  its  discretion,  given  it. 

The  first  question,  therefore  is,  whether  tlie  Duchess  is  intitled  to  it  by  the  strict 
rule  of  the  Court,  as  a  rem  judicatam  1  If  not,  secondly,  whether  the  Court  hath  a 
discretionary  power  to  give  it  ? 

As  to  the  first  question,  whether  the  Duchess  is  entitled  to  interest  by  the  rule  of 
the  Court,  I  am  of  opinion,  she  is  not ;  for  at  law,  where  there  is  no  penalty,  you  can 
have  no  interest,  yet  where  there  is  a  penalty,  you  may  levy  the  whole. — But  it  is  true 
you  have  another  method  to  come  at  it,  if  instead  of  taking  out  execution,  you  bring 
an  action  of  debt  on  the  judgment.     So  it  stands  at  law. 

How  is  it  then  in  this  Court  1  If  a  decree  is  made  for  a  sum  of  money,  and  there 
is  a  delay  in  payment,  I  do  not  know  the  plaintifi'  can  come,  and  pray  interest: 
[182]  But  the  method  where  a  decree  is  made  for  an  account,  and  the  Master  is  to 
compute  interest,  is  this  :  the  Master  in  computing  subsequent  interest,  computes 
it  on  the  liquidated  sum  from  the  confirmation  of  his  report. 

I  do  not  recollect  an  instance,  and  have  not  heard  one  cited,  where  the  Court  hath 
gone  the  length  of  what  is  now  prayed :  If  any  can  be  found  to  warrant  me  in  doing 
it,  I  shall  be  pleased  ;  therefore  let  the  motion  stand  over,  and  let  precedents  be  searched. 

It  stood  over  from  time  to  time  for  four  months  ;  search  was  made  by  Mr.  Plowaid 
and  the  other  Registers,  and  by  gentlemen  at  the  bar;  but  none  were  met  with,  and 
the  motion  dropt.* 

[Mews'  Dig.  Annuity,  III,  6,  c.    See  Grosvenor  v.  Cook,  1757,  Dick.  308; 
Booth  V.  Leycester,  1838,  3  My.  &  Cr.  459.] 

Joyce  v.  Barker. 

18  Dec.  1752. 

On  apphcation  that  the  plaintiff  might  elect  to  proceed  in  this  Court,  or  at  law ; 

liberty  was  given  to  make  a  special  election  to  proceed  in  this  Court  for  the  two 

years'  rent  in  question,  which  had  incurred  before  the  defendant  came  into  possession. 

and  at  law,  for  the  rent  accrued  in  the  defendant's  own  time. 

Bradley  v.  Crackenthorp. 
1752. 
Deposition  of  a  witness  examined  de  bene  esse,  directed  to  be  published  in  order 
to  be  used  at  a  trial  at  law,  the  witness  being  aged,  and  infirm,  and  unable  to  travel. 

[183]  Manly  v.  Evtox. 

23  Jan.  1753. 

On  application  that  the  tenant  might  pay  liis  rent,  it  was  referred  to  the  Master 

to  take  an  account  of  what  was  due  from  him  for  rent.     The  Master  having  made  his 

report,  on  affidavit  of  service  of  the  report,  and  of  demanding  what  was  reported  due, 

and  that  the  tenant  had  not  paid,  he  was  ordered  to  stand  committed  without  appointing 

a  day  for  it. 

Garth  v.  Cottox.t 

5  Feb.  1753.     3  Atk.  751,  S.  C. ;  1  Yes.  524,  54(i,  S.  C. 

Lard  Hardwicke,  C'.-The  end  of  the  bill  is,  that  the  defendant  ™«y /'^^^".°t'/"J 
make  satisfaction  to  the  plaintiff  for  all  such  sums  of  money  as  he  hath  recei>ed  bj 
a  fall  of  timber  upon  the  estate  in  question  in  the  year  lrl4,  7'"> '"^"^f •,     ..   ,  .„ 

The  case  is  this:  Richard  Garth  Esquire  being  seised  ''l/,^'^'  J-);,,]"'  J^'^^fj,*; 
Richard  Bovey,  father  of  the  plaintiff,  for  mnety-mne  years,  if  he  should  .o  lon^  lixe, 

*  Vid.  Morgan  v.  Morgan,  infra  [Dick.  643];  Cotton  r.  ^Wte,  17  June  1752^ 
Mrs.  White  was  directed  to  be  paid  arrears  of  an  annuity  -  b  nte  e.t  from  the 
confirmation  of  the  report.     Vid.  also  Anon.  2  Yes.  bOl,  and  B.gnal  ,.  Brereton, 

infr.  [Dick.  278].— J.  D.  ,.,.-..  ^„t      T  D 

t  This  case  was  copied  from  Lord  Hard.ncke  s  written  argument.-J.  V. 
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without  impeachment  of  waste,  voluntary  waste  excepted,  on  condition  he  took  upon 
himself  the  surname  of  Garth ;  and  from  and  after  the  forfeiture  or  determination 
of  that  estate,  to  the  use  of  trustees  during  the  life  of  the  said  Richard  Bovey,  in  trust 
to  preserve  contingent  estates,  but  nevertheless  to  permit  the  said  Richard  Bovey, 
at  and  after  his  full  age  of  twenty-one  years,  to  receive  the  rents,  issues,  and  profits 
thereof  during  liis  life,  with  remainder  to  his  [184]  first,  and  other  sons  in  tail  male. 
After  this  there  are  remainders  to  Avery  Garth  and  his  sons  in  like  manner  (all  which 
determined  soon  after  the  testator's  death),  with  the  ultimate  remainder  to  Sir  John 
Hind  Cotton,  the  defendant's  grandfather,  in  fee  simple. 

Of  this  will  the  testator  made  Catherine  his  wife  executrix. 
On  the  18th  July  1700  the  testator  died. 

On  his  death  the  plaintiff's  father  entered  upon  the  estate,  and  performed  the 
condition  of  taking  on  himself  the  surname  of  Garth. 

Sir  John  Hind  Cotton,  the  defendant's  grandfather,  died,  whereby  the  remainder 
in  fee  descended  to  the  last  Sir  John  Hind  Cotton,  his  son  and  heir,  and  in  whom  the 
remainder  of  inheritance  was  become  vested. 

On  the  r2th  February  1713,  the  plaintiff's  father  executed  a  letter  of  attorney 
to  Reginald  Marriot,  authorising  him  to  come  to  an  agreement  with  Sir  John  Hind 
Cotton,  the  remainder  man  in  fee,  for  a  fall  of  timber  on  the  estate. 

On  the  IGth  of  July  1714,  articles  were  entered  into  between  the  plaintiff's  father, 
by  Mr.  Marriot  liis  attorney  on  the  one  part,  and  Sir  John  Hind  Cotton,  the  defend- 
ant's father,  on  the  other  part ;  reciting,  that  the  plaintift"'s  father  was  seised  for  life 
(which  is  not  true,  for  liis  estate  was  only  for  ninety-nine  years,  determinable  on  his 
life),  with  remainder  to  all  his  sons  in  tail  male,  with  remainder  to  Sir  John  Hind 
Cotton  in  fee  ;  tliat  tlie  plaintiff's  father  had  then  no  issue  male  ;  that  he  had  desired 
Sir  John  Hind  Cotton  to  consent  to  the  cutting  down,  and  selling  [185]  part  of  the 
timber  then  standing,  and  growing  upon  the  premises. 

Upon  these  recitals,  it  is  agreed  that  some  person  authorised  by  the  plaintiff's 
father,  and  some  person  authorised  by  Sir  John  Hind  Cotton,  should  view,  and  mark 
what  t.mber  trees  were  then  fit  to  be  cut  down.  That  then  the  parties  should  agree, 
and  appoint  by  writing  under  their  hands,  how  many  of  the  trees  so  marked  should 
be  cut  down,  and  sold  for  the  best  prices  that  could  be  got. 

That  Sir  John  Hind  Cotton  should  not  take  any  advantage  of  the  cutting  of  the 
timber,  nor  should  it  be  esteemed  waste,  nor  any  advantage  taken  thereof  on  pretence 
of  its  being  waste. 

The  first  trust  of  the  money  to  arise  by  sale  of  the  timber  is,  that  it  shall  be  applied 
to  pay  all  such  debts  as  were  owing  by  the  testator  at  his  death,  together  with  the 
legacies  by  him  given,  which  have  not,  nor  shall  be  paid  out  of  the  personal  estate, 
(although  it  is  admitted,  by  the  answer  of  the  original  defendant  Sir  John  Hind 
Cotton,  the  defendant's  father,  that  the  estate  devised  was  not  subject  to  the  pay- 
ment of  the  testator's  debts) :  that  the  residue  of  the  money  arising  by  the  sale  of 
the  timber  should  be  divided  into  moieties  between  the  plaintiff's  father,  and  the  late 
Sir  John  Hind  Cotton. 

The  articles  then  take  notice,  that  there  was  a  sum  of  £1787,  .^s.  6d.  then 
in  the  hands  of  one  of  the  Masters  of  tliis  Court,  being  the  produce  of  timber  sold 
off  the  estate  by  Sir  John  Hind  Cotton,  the  defendant's  grandfather,  which  was 
claimed  by  both  parties  ;  and  it  is  agreed  that  the  money  shall  be  paid  out  of 
Court,  [186]  and  applied  to  the  same  purposes  as  the  money  to  arise  by  the  timber 
then  to  be  felled. 

It  is  further  agreed  that  the  death  of  the  plaintiff's  father  without  issue  male,  or 
his  having  issue  male  on  tlie  death  of  Sir  John  Hind  Cotton,  should  make  no  altera- 
tion in  the  terms  thereby  agreed  on,  but  that  the  parties,  their  executors  or  admini- 
.strators,  should,  notwithstanding  any  death  or  alteration,  have  the  like  share  and 
benefit  of  the  wood  and  timber  to  be  felled,  and  cut  down,  as  if  all  such  wood  and 
timber  had  been  felled  and  cut  down,  and  the  money  divided  and  paid  between  the 
plaintiff's  father  and  Sir  John  Hind  Cotton,  before  such  death,  or  alteration. 

Then  follows  a  clause  for  applying  the  testator's  personal  estate,  in  the  first  place, 
to  the  payment  of  his  debts  and  legacies. 

Sir  John  Hind  Cotton,  the  original  defendant,  admits  by  his  first  answer  (which 
is  not  replied  to),  that  he  received  about  the  sum  of  £1000  for  his  share  of  the  money 
for  which  the  timber  was  sold. 
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In  September  1716,  she  died  without  ever  having  had  any  i.ssue.  and  some  time 

Mo^n  ^n'^'^'^'K'  h^^''  'ntermarried  with  Elizabeth  Emerson. 

afteSX^tfJielSs^^'^'  "'^  ^'^'^^'^  ^^^  ^-"'  ^^'^^^  ^^  ^^-  -°  --a. 

On  the  nth  of  January  1727,  the  plaintiff's  father  died.  leaving  the  plaintifl 

his  only  son,  an  mlant,  who  then  became  entitled  to  the  estate  as  tenant  in  tailfn 

possession.  '"^"  '" 

n  Trinity  Term  toUowing  suffered  a  recovery  of  the  estate  to  the  use  of  himself  and 

lllo    J Lvl lb. 

On  the  20th  of  May  1748.  the  original  bill  was  brought  by  the  plaintiff  again.^t 
hir  John  Hind  Lotton,  who  dying  before  a  determination,  the  suit  hath  been  revived 
against  the  defendants  his  executors,  and  the  same  relief  is  praved  out  of  liis  asset*  • 
And  assets  are  admitted 

Upon  this  case  the  general  question  is,  whether  the  plaintiff  is  entitled  to  satisfaction 
tor  so  much  as  Sir  John  Hind  Cotton  the  father  received  out  of  the  inheritance  bv 
the  fall,  and  .sale  of  timber  before  the  plaintiff  came  in  esse,  and  consequently  before 
he  had  any  estate  m  him  m  the  land,  and  whilst  the  remainder,  which  vested  in  him 
afterwards,  rested  in  mere  contingency,  or  possibility. 

This  hath  been  admitted  at  the  bar  on  all  sides  to  be  entirely  a  new  question,  upon 
which  there  is  no  precedent,  and  which  hath  never  been  brought  into  judgment 
before. 

It  hath  been  admitted  also,  that  the  plaintiff  can  have  no  remedy  at  law,  either 
in  his  own  name,  or  in  the  names  of  the  trustees,  to  preserve'  contingent  re- 
[188]-mainders.  but  that  his  only  possible  remedy  is  in  a  Court  of  Equity. 

This  made  it  necessary  for  the  Court  to  proceed  with  great  deliberation  before  a 
decision  was  made,  which  would  be  the  first  precedent  after  the  invention  of  trustees 
to  preserve  contingent  remainders,  now  about  a  hundi'ed  years  since,  and  wJiich  mav 
have  extensive  consequences  as  to  other  cases  that  may  arise. 

In  order  to  determine  whether  the  plaintiff'  is  entitled  to  the  relief  he  prays,  it 
will  be  necessary  to  take  several  matters  into  consideration  ;  to  lay  down  some"  that 
are  plain,  and  to  clear  and  establish  others  that  appear  more  doubtful. 

First,  That  the  stripping  of  this  estate  of  the  timber  was  a  wrongful  act,  is  clear 
from  the  nature  of  the  limitations. 

The  plaintiff's  father  was  only  tenant  for  years,  punishable  for  wilful  waste,  and 
had  no  present  right  to  or  interest  in  the  timber,  other  than  the  mast,  and  shade,  and 
necessary  botes. 

The  defendant's  father  had  no  present  right  to  cut  it  down,  but  in  his  turn,  accord- 
ing to  the  order  of  limitation.  It  is  true,  the  inheritance  was  vested  in  him  subject 
to  open,  and  let  in  the  contingent  remainder  when  a  son  should  come  in  esse ;  and 
in  that  quality  the  timber  part  of  the  inheritance  was  vested  in  him  ;  but  he  had  no 
present  right  to  take  and  use  it.  The  trustees,  who  were  seised  of  the  freehold,  migiit 
have  restrained  him  in  this  Court  by  injunction  ;  and  the  plaintiff  might  have  brought 
an  action  of  trespass  against  him,  for  his  entry,  and  tortiou.*^  act. 

[189]  Further,  it  was  the  duty  of  the  plaintiff's  father  so  to  have  done,  not  only 
in  respect  of  the  trespass  upon  himself,  which  he  might  have  waived,  but  in  respect 
of  the  privity  which  was  in  expectancy  between  the  tenant  for  years,  and  the  con 
tingent  remainder  man,  when  he  should  come  in  esse:  for  between  the  tenant  for 
years  and  the  lessor,  or  the  remainder  man  of  the  inheritance,  there  is  a  privity.  And 
"before  the  Statute  of  guia  empfores  terrarum,  a  tenure  arose,  and  tliis  makes  a  tenant 
for  years  a  kind  of  fiduciary  for  the  lessor,  or  the  remainder  man,  who  stands  in  his 
place. 

As  this  act  was  wTongful  both  in  Mr.  Garth  the  plaintiff's  father,  and  the  late  Sir 
John  Hind  Cotton  ;  so  this  wTong  was  committed  collusively  between  them  :  when  I 
say  collusively,  I  do  not  mean  an  injurious  intention,  for  they  might  mistake  tlieir 
right ;  but  that  will  not  varv  the  case  in  respect  of  the  right  of  others.     This  appears 
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bv  the  whole  frame  of  the  articles,  wliieh  are  an  agreement  to  do  what  neither 
ot  them  alone,  nor  both  toje^ether,  had  a  right  to  do.  In  order  to  this,  the 
plaintift"s  lather  is  recited  to  have  the  freehold,  which  he  had  not  :  A  colour  is 
given  to  the  transaction  as  if  it  were  for  payment  of  the  debts  of  the  father,  to 
which  it  is  admitted  the  estate  was  not  liable  :  And  it  is  expressly  stipulated,  that 
even  in  case  the  plaintiffs  father  should  die,  leaving  issue  male,  before  all  the 
timber  should  be  felled,  and  the  money  divided,  the  parties  to  these  articles,  i.e.  the 
tenant  for  years,  and  the  remote  reiruiinder  man,  should  have  the  same  shares,  as 
if  all  the  timber  had  been  felled,  and  the  money  divided  before  such  death,  or 
alteration  had  happened. 

ri90]  L'an  there  be  a  stronger  proof  of  collusion  than  this  I  The  tenant  for  years 
enters  into  an  agreement,  not  only  contrary  to  his  general  privity  and  trust  (if  I  may 
so  speak),  but  both  the  parties  bind  themselves  in  plain  terms  to  injure  the  remainder 
man.  even  after  his  estate  should  become  vested,  if  that  event  should  happen  before 
this  destruction  was  completed. 

The  ne.xt  thing  which  is  plain,  and  self-evident  is,  that  this  wrongful  collusive 
transaction  hath  turned  to  the  damage  and  loss  of  the  plaintiff". 

The  nest  enquiry  is,  whether  the  plaintiff  is  entitled  to  any  remedy  in  this  Court 
upon  the  principles  of  equity. 

At  law  it  is  admitted,  as  I  said  before,  that  he  can  have  none  :  And  it  must  be  ad- 
mitted further,  that  if  the  limitation  to  trustees  to  preserve  contingent  remainders 
had  been  out  of  the  case,  he  would  have  had  none  in  equity. 

Indeed,  as  the  plaintiff's  father  was  made  only  tenant  for  years,  if  there  had  not 
been  such  a  limitation  to  the  trustees,  all  the  contingent  remainders  would  have  been 
void,  for  want  of  an  estate  of  freehold  to  support  them  ;  and  Sir  John  Hind  Cotton 
would  haxe  had  the  immediate  freehold,  as  well  as  the  inheritance  in  him,  which  would 
have  given  him  a  clear  right.  But  if  the  plaintiff's  father  had  been  tenant  for 
life,  and  there  had  been  no  such  limitation  to  the  trustees,  the  plaintiff  could  even 
then  have  been  entitled  to  no  remedy,  because  his  whole  use  in  the  land,  whilst  it 
remained  in  contingency,  would  have  been  in  the  power  of  the  tenant  for  life  to 
bar  by  fine,  feoffment,  or  surrender  to  the  remainder  man  vested.  And  there 
[191]  could  have  been  no  pretence  for  this  Court  to  interpose  to  preserve,  or  restoie 
to  him  part  of  that  inheritance,  the  whole  of  which  was  in  the  power  of  the  tenant 
for  life. 

Therefore  the  stress  and  foundation  of  the  plaintiff's  equity  depends  entirely  upon 
the  estate  limited  to  the  trustees  to  preserve  the  contingent  uses,  and  the  consequences 
from  thence. 

In  order  to  determine  concerning  the  force  and  operation  of  this  in  the  present 
case,  I  will  consider — 

First.  What  is  the  intention,  and  use  of  creating  limitations  to  trustees  for  pre- 
serving contingent  remainders. 

Secondli/,  What  estate  such  tru.stees  take  in  point  of  law.  and  what  actions  they 
may  maintain  at  common  law. 

Thirdly,  What  is  the  nature,  and  extent  of  this  trust  in  equity,  and  what  remedy 
they  may  pursue  in  this  Court. 

Fourthbj.  How  far.  and  in  what  cases  such  trustees  may  be  charged  in  equity  for 
a  breach  of  trust,  or  any  other  person  be  affected  by  their  acts,  or  laches  in  breach  of 
their  trust. 

First.- — The  intention  of  limitation  to  trustees  to  preserve  contingent  uses,  took  its 
rise  from  the  determination  of  two  great  cases,  reported  by  Lord  Coke  in  his  first 
volume;  Cliudleigh's  case,  Hil.  31  Ehz.  [1589-95,  1  Co.  113  b];  and  Archer's  case, 
Mich.  39  Eliz.  [1597,  1  Co.  63  b] ;  though  it  was  several  years  after  those  resolutions 
before  that  liglit  was  struck  out,  and  it  was  not  brought  into  practice  amongst 
conveyancers  till  the  time  of  the  usurpation,  when,  prohibly,  the  pro-[192]-^^ding 
against  forfeitures  for  what  was  then  called  treason,  and"  delinquency,  was  an 
additional  motive  to  it. 

Let  us  see,  then,  what  were  the  claims,  and  defects  which  wanted  to  be  filled  up  and 
remedied  in  consequence  of  those  two  judgments. 

The  grand  dispute  in  Chudleigh's  case  was  concerning  the  power  of  feoffees  to  uses 
created  since  the  stat.  of  27  H.  8,  chap.  10,  to  destroy  contingent  uses  by  fine,  or 
feoffment,  before  the  contingent  use  came  into  being. 
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In  order  to  determine  this,  the  Judges  entered  into  very  refined  and  specuhi- 
eom  rehTnT^'  '"""^         '    '       ^^  'P'"''  '*  "''^^  reverence)"  are  not   very  easy  to 

They  aU  agreed,  that  where  there  is  a  conveyance  to  uses  ;-to  the  use  of  the  father 
for  life  ;  remainder  to  his  first,  and  every  other  son  in  tail,  with  remainden;  over  •  in 
all  those  cases  no  estate  at  all  is  left  in  the  feoffees,  but  the  whole  estate  is  divested  and 
drawn  out  ot  them  by  the  Statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to  the  sons  not  in  esse. 
(Jn  the  one  side,  though  they  admitted  there  was  no  estate  left  in  the  feoffees,  yet  they 
said  there  was  a  scintilla  juris,  a  power  of  entry  to  preserve  the  contingent  uses,  if  by 
reason  of  disseisin,  or  disturbance  of  the  estate,  there  should  be  occasion  :  for.  say  they 
no  use  can  be  executed  by  the  statute,  unless  there  be  a  person  seised  to  the  use,  and  also 
a  cestui  que  use.  And  if  any  disseisin,  or  disturbance  of  the  estate  should  happen,  the 
right  to  the  use  cannot  be  executed  within  the  statute  ;  therefore,  lest  these  contin- 
gent uses  shoiJd  be  destroyed,  and  not  [I93]  executed,  there  must,  bv  construction  of 
the  statute,  be  such  a  power  of  entry  left  in  the  feoffees,  and  their  heirs". 

This  was  the  opinion  of  the  grea'ter  part  of  the  Judges. 

Others  of  the  Judges  were  of  opinion,  that  there  was  not  only  no  estate  left  in  the 
feoffees,  but  no  power,  or  right  to  enter,  nor  any  thing  to  do  with  the  land  ;  but  that 
they  were  at  first  only  conduit  pipes,  and  the  "estate  that  was  in  them,  was  by  the 
statute  wholly  transferred  to  serve  the  uses  which  were  in  esse  witli  a  pregnancy  and 
prospect  to  the  contingent  remainders,  if  they  should  ari.se  in  their  due  time. 

It  miLst  be  observed,  that  one  tiling  which  weighed  much  with  the  majority  of  the 
Judges  to  be  of  opinion  for  leaving  a  right  of  entry  in  the  feoffees  to  preserve  the  con- 
tingent tises,  was  their  fear  of  perpetuities,  and  of  having  contingent  estates  by  way 
of  use  in  persons  not  in  esse,  if  they  should  not  be  destroyable  by  the  feoffees  ;  for  this 
doctrine,  as  it  left  it  in  the  power  of  the  feoffees  to  preserve  the  contingent  uses,  so  it 
put  it  into  their  power  to  destroy  them,  if  they  pleased. 

The  reason  of  which  was,  that  at  that  time  the  law  was  not  settled  that  the  de- 
struction of  the  particular  estate  by  the  feoffment,  or  conveyance  of  the  cestui  que  use 
for  life,  before  the  contingent  remainders  became  vested,  was  a  destruction  of  the 
contingent  remainders  :  but  afterwards  came  Archer's  case  [1  Co.  63  b],  in  which 
case  this  point  was  solemnly  settled,  and  they  were  relieved  from  their  apprehensions  : 
for  though  Archer's  case  is  placed  in  the  reports  before  Chudleigh's  [1  Co.  113  b]  case. 
it  was  not  determined  until  some  years  afterwards. 

[194]  The  clearest  summary  of  the  reasoning  in  those  cases  is  stated  by  .Mr. 
Pollexfen  in  his  argument  of  the  case  of  Hales  against  Eisley.  in  Pollexfen,  385,  from 
whence  I  have  taken  it. 

From  this  deduction  you  will  see  what  were  the  chasms  and  defects  to  be  supplied. 

Here  was  then  understood  to  be  a  power  in  the  general  feoffees  to  uses  either  to 
preserve  or  destroy  those  uses  ad  libitum,  and  here  was  a  power  in  the  cestui  que  use 
for  life  to  de.stroy  them. 

How  were  those  defects  to  be  suppHed  and  filled  up  ?  By  vesting  a  limitation  in 
certain  trustees  eo  nomine,  upon  an  express  trust  to  support  them.  But  how  to 
support  them  ?  By  preser\'ing  the  whole  inheritance  to  come  entire  to  the  cestui  que 
use  in  contingency,  in  like  manner  as  trustees  to  uses  ought  to  do  before  the  Statute  of 
Uses,  when  they'were  but  trusts  to  be  executed  in  this  Court.  And  as  things  then 
stood,  such  trustees  having  the  whole  legal  estate,  might  and  ought  to  preserve  the 
entire  inheritance,  whether  consisting  of  the  lands,  mines,  or  timber,  for  the  benefit  of 
all  the  cestui  que  trusts  in  remainder,  either  vested  or  contingent. 

.S'efon%.— Consider,  in  the  next  place,  what  such  trustees  take  in  point  of  law, 
and  what  actions  thev  may  maintain  at  common  law.  I 

It  hath  formerly  "been  attempted  to  be  brought  in  question,  whether  upon  such  a 
limitation  to  trustees  after  a  prior  limitation  for  life,  they  took  any  estate  at  all  in  the 
land,  or  only  a  right  of  entry  on  the  forfeiture,  or  surrender  of  the  first  tenant  for  life, 
by  reason,  that  the  limitation  being  only  during  his  Ufe,  could  not  commence  or  take 

effect  after  Ills  death.  ,  r,i    1         ji     .  r^i     -r-.T 

[195]  But  tliis  ^as  soon  settled  on  the  authorityof  Cholmondeley  s  case,  2  toke,o[OJa, 
where  it  is  held  that  if  there  is  a  lease  to  A  for  life,  remainder  to  another  during  the 
life  of  A  this  is  a  good  remainder ;  for  by  possibility  the  remainder  may  take  effect 
in  case  a  tenant  for  life  makes  a  feoffment  in  fee,  or  commits  any  other  forfeit  lur  ;  and 
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so  in  the  book  41  E.  3,  Fitzh.  title  Waste,  83  ;  and  this  is  followed  by  the  late  case  of 
Duncomb  against  Dunconib,  Hil.  7  Wni.  3  C.  B.  3  Lev.  437,  which  was  one  of  the  first 
eases  wherein  the  operation  of  such  limitation  to  trustees  to  preserve  contingent  uses 
came  into  question. 

If  this  be  so  upon  such  a  limitation,  after  a  prior  estate  for  life,  it  holds  much  more 
strongly  when  limited  after  a  prior  estate  for  years  only,  determinable  on  the  life  of 
the  first  tenant,  because  in  the  last  case,  it  comes  the  first  estate  of  freehold  to  the 
trustees,  as  was  rightly  reasoned  by  Lord  Chief  Justice  Lee,  in  the  case  of  Smith  and 
Dormer,  and  Packhurst,  Mich.  14  Geo.  2,  B.  R. 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate  freehold  in  them,  an 
estate  pur  autre  vie;  and  at  law  they  alone  could  maintain,  or  defend  any  action  con- 
cerning the  freehold. 

If  a  disseisin  was  committed,  they  must  bring  the  assize,  and  they  must  defend  in 
all  proecipes  :  for  the  possession  of  the  tenant  for  years  was,  in  law,  their  possession  : 
for  this  reason,  they  had  in  law^  an  interest  in  the  timber  ;  not,  indeed,  to  cut  down  or 
destroy,  but  in  respect  of  the  enjoyment  by  their  tenant  for  years,  and  of  the  expect- 
ancy of  it's  coming  into  their  actual  possession  by  the  determination  of  his  estate,  as 
part  of  their  freehold. 

[196]  Notwithstanding  all  this,  it  is  certain  that  they  could  maintain  no  action  of 
wa.ste  :  the  reason  of  which  is,  that  the  common  law  gave  the  prohibition  of  waste 
only  to  an  owner  of  the  inheritance  ;  and  the  Statute  of  Gloucester  gave  the  writ  of 
waste  to  the  same  persons.  But  in  this  respect,  such  trustees  are  in  no  other  condition 
than  all  other  remainder  men  for  life. 

Thirdly. — Consider,  in  the  next  place,  what  is  the  nature  and  extent  of  their  trust 
in  equity,  and  what  remedies  they  may  pursue  in  this  Court. 

And  I  iiold  it  to  be  agreeable  to  natural  justice,  and  in  support  of  right  to  construe 
their  trust  in  the  mo.st  liberal  manner.  In  the  case  of  Mansell  against  Mansell,  [2  P. 
Wms.  (578  ;  2  Eq.  Ca.  Ab.  747]  which  must  be  more  particularly  mentioned  by  and 
by,  it  was  expressly  laid  down  by  Lord  Raymond,  as  1  took  it  from  his  own  mouth  : 
"  It  is  only  positive  law,  that  tenant  for  life  may  destroy  contingent  remainders,  and 
therefore  it  was  a  very  considerable  invention  to  create  these  trusts  to  preserve 
them  :  tliey  are  the  creature  of  the  Court,  and  properly  under  its  direction,  and 
controul." 

The  first  trust  is  declared  to  preserve  the  contingent  estates  therein-after  limited. 
How  to  preserve  them  ?  To  preserve  the  inheritance  as  entire  as  possible,  to  go 
according  to  the  succession  established  by  the  testator,  which  inlieritance  consists  of 
the  land,  timber,  and  mines,  and  cannot  be  preserved  entire  without  preserving  all 
three.  In  many  estates  the  timber  is  the  most  valuable  part,  in  more  the  mines  ;  and 
the  destruction  of  the  one,  or  the  exhausting  of  the  other,  might  take  away,  or  be  an 
alienation  of  the  best  part  of  the  inheritance. 

[197]  But  it  hath  been  objected,  that  this  relates  only  to  the  preservation  of  the 
legal  estate  of  the  use,  and  not  to  the  timber,  or  mines,  because  the  estate  of  the  trustees 
cannot  support  any  action  of  waste. 

This  might  in  many  instances  be  to  preserve  the  shell,  without  the  kernel,  and 
brings  it  to  the  question,  what  remedies  they  may,  in  virtue  of  this  trust,  pursue  in 
this  Court. 

These  trusts  are  equally  declared  to  make  entries,  and  bring  actions  as  the  case 
shall  require.  Here  it  is  expressly  to  do  all,  and  every  such  lawful  act,  and  acts  by 
entry,  or  otherwise,  as  shall  be  requisite  for  that  purpose,  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes  to  the  same  thing, 
and  comprehends  all  remedies  both  in  law  and  equity.  For  tlie  course  of  equity  is 
a  part  of  the  constitution  of  the  law,  and  judicial  proceedings  in  this  kingdom. 

Therefore,  if  after  a  forfeiture  committed,  and  an  entry  made  for  that  forfeiture, 
such  trustees  wanted  any  assistance  of  a  Court  of  Equity  in  support  of  tlieir  trust, 
and  not  to  break  in  upon  the  right  of  the  tenant  for  life  to  receive  the  rents  and  profits, 
they  might,  undoubtedly,  by  force  of  this  trust,  have  their  remedy  here. 

As  they  may  do  this,  I  am  clearly  of  opinion,  that  they  may  bring  a  bill  for  an 
injunction  to  stay  waste,  although  no  precedent  in  point  is  produced  for  it. 

In  the  present  case,  they  were  remainder  men  pur  autre  vie,  and  immediate  owners 
of  the  freehold  in  law.  In  the  case  of  Dayrell  against  Champneys,  1  Abridgment 
of  Cases  in  Equity.  400,  Trin.  1 700,  a  remainder  man  for  life  was  admitted  to  maintain 
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such  a  bill,  [198]  without  making  the  owner  of  the  inheritance  a  partv  :  and  although 

hortli'tr    r?T«^,'VT  ^/  ^^'-  ^^''^''  '^'''  '^  ^PF-«  by  the'state  of  it  n  tie 
book  that  the  p  amtift  had  the  first  remainder  in  tail  vested,  yei  that  doth  not  appear 

mlde  '  '•  ^""^ "  '*  ^^'^'  *^'  objection  could  not  haveTen 

If  the  trustees  could  do  this  as  remainder  men  of  the  legal  estate  pur  autre  vie, 
surely  their  trust,  which  affects  their  conscience,  and,  according  to  Lord  Eavmonds 
opimon,  makes  them  creatures  of  this  Court,  would  not  make  their  case  the  weaker 
here. 

But  the  books  go  further,  and  say  a  bill  may  be  brought  for  an  injunction  to  stay 
waste  on  behalf  of  an  infant  en  ventre  sa  mere.     And  so  is  Musgrave  against  Parry 

-  ^  *;^°-  '  ^S  '  "^  ,  °,  ,.'^  l""^^^  '°  ™^'^li  °ioi'<^  difficulty,  for  that  must  be  as  amicus  curuB 
on  the  unborn  child  s  behalf. 

I,  therefore,  hold  most  clearly,  that  the  trustees  might  have  brought  such  a  bill, 
and  obtained  an  injunction  to  stay  this  waste,  both  against  the  plaintiff's  father  and 
the  late  bir  John  Hind  Cotton. 

Pursue  this  then  into  its  necessary  consequences. 

Suppose  after  such  an  injunction  granted,  the  timber  had  been  felled.  This  had 
been  a  contempt  of  the  Court,  and  the  contemnor  must  have  stood  committed. 

Then  arises  the  question  wliich  Mr.  Solicitor  General  (afterwards  Lord  Mansfield, 
C.  J.)  very  properly  put  in  liis  argument  :— On  what  terms  should  thev  be  discharged  1 
Tins  Court  could  not  have  fined  them  :  therefore,  certainly  only  on  the'terms  of  making 
satisfaction.  That  satisfaction  could  not  have  been  madebv  setting  up  the  trees  again, 
and,  [199]  therefore,  it  must  have  been  by  pacing  the  value,  \\lio  must  have  had 
that  value  I  Xot  the  tenant  for  years,  for  he  had  no  pretence  to  it  :  nor  the  remote 
remainder  man  in  fee,  for  he  had  no  right  to  take  it  :  and  this  would  have  been  to 
reward  them  both  for  their  contempt  and  collusion.  The  consequence  is,  it  must  have 
been  laid  up,  and  secured  to  attend  the  contingent  uses.  Without  this.  Justice  could 
not  have  been  done. 

Fourthly. — It  comes  next  to  be  considered,  how  far  and  in  what  cases,  such  trustees 
may  be  charged  in  equity  for  a  breach  of  trust,  or  any  other  person  may  be  afiected 
by  their  act,  or  laches  in  breach  of  trust. 

Notwithstanding  the  saying  of  Mr.  PoJlexfen,  arguendo  at  the  bar  (Poll.  250), 
"  that  trustees  to  preserve  contingent  remainders,  were  never  punished  in  equity, 
when  they  broke  their  trust "  (which,  by  the  way,  is  a  kind  of  contradiction  in 
terms),  that  is  now  exploded,  and  settled  to  the  satisfaction  of  mankind  to  be 
otherwise. 

It  was  first  broken  in  upon  by  Lord  Harcourt,  in  the  case  of  Pye  against  Gorges 
<Prec.  Ch.  308  ;  1  P.  Wms.  128  ;  "2  Salk.  680;  1  Bro.  P.  C.  359),  Mich.  1710.  where 
he  declared,  that "  when  such  trustees  were  appointed,  whether  by  marriage  settlement 
or  will,  and  they,  before  the  birth  of  a  son,  joined  in  a  conveyance  to  destroy  the  con- 
tingent remainders,  this  was  a  plain  breach  of  trust,  and  the  persons  taking  under 
such  a  conveyance,  if  voluntary,  or  having  notice,  should  be  liable  to  the  same  trusts  "  : 
and  he  said,  if  there  was  no  precedent  in  the  case  he  would  make  one. 

Then  came  Tipping  against  Pigot  (1  Eq.  Ca.  Abr.  385  :  Gilb.  Eq.  Rep.  34),  in  Mich. 
1711,  before  the  same  Lord  Chancellor;  and  he  ad-[200]-hered  to  the  same  doctrine  ; 
and  said,  it  would  be  dangerous  for  such  trustees  themselves  to  make  the  experiment. 
Thus  it  stood  till  the  great  case  of  Mansell  against  Mansell,  which  was  first  decreed  by 
Sir  Joseph  Jekvl,  at  the  Rolls,  in  January  1731,  and  afterwards  by  Lord  King,  assisteii 
bv  Lord  Raymond  and  Lord  Chief  Baron  Rej-nolds,  12th  December  1732  (2  P.  Wnis. 
€78  ;  2  Eq."  Ca.  Abr.  747). 

Here  it  was  first  solemnly  settled,  by  the  concurrent  opinion  of  all  those  great 
men,  that  the  trustees  themselves  shall  "be  liable  in  equity  to  make  satisfaction  for 
such  a  breach  of  trust,  and  also  that  a  voluntary  alienee,  or  a  purchaser  for  a  valuable 
•consideration,  with  notice  of  the  trust,  shall  be  decreed  in  equity  to  restore  the  estate  ; 
and  in  that  case  it  was  decreed  accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  aliening  the  inheritance, 
the  trustees  are  liable,  and  other  persons  are  affected  by  their  act  done  in  breach  of 

this  trust.  ,      r  „■  .      1      i 

On  this  I  build  :  suppose  these  trustees  had  consented  to  the  felling  and  sale  ot 

the  timber ;  had  joined  with  Mr.  Garth  and  Sir  John  Hind  Cotton  m  the  articles. 
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and  expressly  covenanted  that  they  would  bring  no  bill  for  an  injunction  ;  would  tlie 
trustees  in  that  case  have  been  liable  1  Clearly  so  ;  for  it  was  agreeing  to  alien  part 
of  the  inheritance,  and  it  plainly  follows  from  the  principle  on  which  the  Court  founded 
it.self  in  Mansell  against  .Mansell  :  Lord  Raymond  said.  "  it  was  strange  in  natural 
reason  to  say,  that  where  a  man  hath  created  a  trust  to  preserve  his  estate,  the  trustees 
may  break  that  tit'st,  and  give  away  the  estate  with  impunity,  and  that  there  wanted 
[201]  ri"  particular  precedent  for  it,  because  it  is  founded  on  all  the  general  rules 
of  trust.' 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their  trust,  would  Mr.  Garth 
the  father,  or  the  late  Sir  John  Hind  Cotton,  have  been  affected  by  this  express  act 
done  in  breach  of  their  trust  I  This  to  me  is  also  as  clear  ;  for  then  they  would  have 
had  notice  of  this  breach  of  trust,  and  have  reaped  the  benefits  of  it,  which  is  expressly 
within  the  rules  of  Mansell  against  Mansell.  And  here  I  cannot  help  repeating  some 
remarkable  words  of  Lord  King,  who  was  not  disposed  to  amplify  the  jurisdiction 
of  this  Court.  "  If  it  is, "  said  his  Lordship,  "  a  breach  of  trust,  and  the  trustees  convey 
the  estate  over,  a  Court  of  Equity  is  not  to  sit  still,  and  let  others  profit  by  the 
spoil." 

This  position  is  very  apposite  to  the  present  case  :  all  the  difference  is,  that  here 
is  no  positive  act  of  the  trustees,  but  only  a  laches,  or  neglect  in  not  performing  their 
trust,  and  bringing  a  bill  for  an  injunction  to  stop  this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the  scheme,  or  attempt  to 
strip  the  estate  of  the  timber  ;  but  how  will  it  excuse  the  others,  who,  as  Lord  King 
expressed  it,  have  profited  by  the  spoil  l     By  no  means. 

In  all  cases  of  alienations  the  alienees  are  not  affected  merely  by  the  act  of  the  trus- 
tees, but  by  notice  of  the  trust  :  And  here  all  parties  had  actual  notice  of  the  will, 
claim  under  it.  and  have  expressly  recited  it  in  their  articles.  Therefore,  in  this  case 
the  actual  notice  of  the  trust  operates  to  make  the  laches  of  the  trustees  affect  them 
as  much  as  their  express  act  would  have  done  in  the  other  :  and  it  would  be  [202]  strange 
to  say  that  the  plaintill's  and  defendant's  father  would  have  been  liable  for  the  timber 
if  the  trustees  had  concurred  in  the  destruction  and  sale  of  it,  but  shall  be  in  a  better 
condition  because  they  did  not.  What  is  the  justice  that  results  from  hence,  but 
restitution  l  Just  as  in  the  case  of  an  alienation  with  notice,  the  justice  wovdd  have 
been  a  reconveyance.     Indeed,  it  plainly  follows  by  analogy  from  thence. 

Suppose  an  estate  with  valuable  mines  in  it  unopened,  settled  in  this  manner, 
and  the  trustees  to  preserve  contingent  remainders  had  joined  in  an  alienation  with 
notice.  Afterwards  such  a  purchaser  with  notice  opens  the  mines,  and  exhausts  them, 
putting  a  great  sum  of  money  into  his  pocket.  Then  a  son  is  born  who  is  tenant  in 
tail  :  the  tenant  for  life  dies,  and  the  son  brings  a  bill  for  a  re-conveyance  :  if,  according 
to  the  authority  of  Mansell  against  Mansell  [2  P.  Wms.  678  ;  2  Eq.  Ca.  Abr.  747],  the 
Court  had  decreed  a  re-conveyance,  would  the  justice  have  been  complete  without 
decreeing  satisfaction  for  so  much  of  the  inheritance  as  was  carried  off  by  exhausting 
the  mines  ']  Clearly  not.  It  would  be  a  necessary,  unavoidable  consequence  of  equity, 
that  satisfaction  must  be  made  to  the  owner  of  the  inheritance.  And  yet  this  is  liable 
to  the  same  objections  as  have  been  made  in  the  present  case  at  the  bar.  It  was  done  at 
a  time  when  the  contingent  remainder  man  had  neither  jus  in  re  nor  jus  ad  rem  before 
he  was  in  rerum  natura  ;  and  no  wrong  can  be  done  to  a  person  non-existent.  But 
these  are  colourable  objections  only  :  for  if  equity  ought  to  wait,  and  expect  the  vesting 
of  the  estate  for  his  benefit,  and  restore  him  that  estate,  it  ought  to  do  it  completely. 

[203]  I  have  chosen  to  go  through  the  general  reasoning  (which  hath,  upon  the 
maturest  consideration,  convinced  me.  that  the  plaintiff'  ought  to  be  relieved  in  this 
Court),  before  I  state  the  objections  made  on  the  part  of  the  defendant,  the  rather 
because  the  clearest  answer  to  these  objections  will  arise  from  the  right  application 
of  that  rea.soning. 

First  objection  : — That  the  interposition  and  allowance  of  tru-stees  to  preserve 
contingent  remainders  was  not  intended,  nor  has  been  suffered,  to  alter  the  legal  rights 
of  the  tenants  for  life,  and  the  first  remainder  man  of  the  inheritance  vested,  either 
in  respect  of  the  timber,  or  other  property  of,  or  powers  over,  the  estate. 

Answer  : — This  objection  assumes  too  much  ;  for  I  have  already  proved,  and  it 
is  demonstrable,  that  the  very  intention  of  interposing  this  new  invented  limitation 
was  to  alter  and  abridge  the  legal  rights  both  of  the  tenant  for  life  and  the  first  re- 
mainder man  vested;  to  abridge  the  legal  right  of  the  former,  to  defeat  and  destroy 
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the  contingent  iLse  of  the  inheritam-e,  whilst  it  remains  contingent,  and  eventual  ■ 
to  abridge  the  legal  right  of  the  latter,  to  destroy  it  by  accepting  a  surrender  of  the 
estate  tor  lite  ;  all  which  are  as  much  legal  powers  as  the  cutting  down  of  timber, 
or  the  opening  or  digging  of  mines. 

I  admit  the  instance  which  was  put.  that  if  (where  there  is  tenant  for  life,  or  for 
years,  subject  to  waste)  timber  is  blown  down  by  accident,  or  cut  down  by  the  tort 
of  a  stranger,  or  of  the  tenant  for  life  alone,  the  owner  of  the  first  remainder  of  inherit- 
ance vested,  shall  have  the  benefit  of  it;  so  was  the  case  of  the  timber  blown  dr)wn 
on  the  late  Duke  of  Xew-[204]-fastle's  estate,  and  the  case  of  Whitfield  against  Be  wit, 
■2  P.  Wms.  240  (and  2  Eq.  Ca.  Abr.  589) ;  but  the  ascertaining  of  the  ground  of  these 
resolutions  is  sufficient  to  di.stinguish  them  from  the  present  case. 

The  common  law  doth  not,  nor  can  con.sider  contingent  uses  as  having  existence 
till  they  happen  :  therefore,  according  to  Lewis  Bowles's  case,  11  Co.  79,  and  Udall 
against  Udall,  Alleyn  81,  an  estate  in  contingency  is  as  no  estate  till  the  contingency 
happens.  And  when  the  trees  are  severed,  t he  "property  must  vest  immediately  in 
somebody,  and  that  can  only  be  in  the  first  remainder  man  of  inheritance  vested  :  "and 
on  the  foundation  of  that  property  he  may  maintain  trover  for  them. 

Th's  is  his  right  at  law  ;  and  there  is  in  the  cases  put  of  trees  fallen  by  accident, 
or  merely  by  the  wrongful  act  of  a  stranger,  or  of  the  tenant  for  life,  no  grtnind  of  equity 
to  take  it  from  him. 

But  here  comes  in  the  force,  and  operation  of  the  collusion  in  this  case.  This  de- 
struction being  made  by  contrivance  and  collusion  with  the  remainder  man.  and 
afi'ecting  his  conscience,  obliges  this  Court  to  pursue  its  known  maxims  in  laying 
hold  of  it  either  by  restraining  the  act  before  it  be  completed,  or  decreeing  satisfaction 
for  it  afterwards.  For,  in  all  cases  where  a  legal  right  is  acquired,  or  exercised  by  fraud, 
or  collusion,  contrary  to  conscience,  it  is  the  office  of  this  Court  to  enjoin  it,  or  decree 
a  compensation. 

iSecond  objection  : — That  the  relief  sovight  by  the  bill  is  contrary  to  all  rules  of  law. 
which  allows  no  remedy  for  waste  to  any  person  w'ho  hath  not  an  immediate  reversion. 
or  remainder  of  inheritance  vested  at  the  time  of  the  waste  committed. 

[205]  Answer  : — This  is  true  in  general,  though  it  admits  of  some  exceptions  even 
at  common  law.  But  if  it  were  true  at  common  law  in  the  latitude  with  which  it 
was  laid  down,  it  would  not  govern  this  case,  which  depends  upon  principles  of  equity 
arising  from  the  collusion  and  covin  between  the  tenant  for  years,  and  the  remote 
remainder  man.  which  is  an  e.stablished  ground  of  relief  in  this  Court,  even  beyond, 
and  sometimes  contrary  to.  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will  admit,  to  the  rule 
equitas  sequitur  legem.  1  will  endeavour  to  shew  how  far  the  opinion  1  have  given  coin- 
cides with,  and  is' supported  by,  the  reason  of  some  cases  concerning  waste. 

It  is  clear,  that  when  there  is  a  tenant  for  life,  with  remainder  over  in  fee,  or 
tail,  and  tenant  for  life  commits  waste,  the  remainder  man  in  fee  or  in  tail  can  have 
no  action  of  waste.  The  reason  is,  because  the  plaintift"  in  the  action  must  recover 
the  place  wasted,  and  that  would  be  an  injustice  to  the  remainder  for  life,  which  is 
not  forfeited;  and  if  it  should  be  recovered  by  the  owner  of  the  inheritance  (being 
under  a  limitation  of  the  party),  it  would  never  go  back  again. 

But  notwithstanding  that,  he  may  have  another  action,  of  trover  for  the  trees, 
and  therein  recover  satisfaction  for  the  wrong  done  to  the  inheritance  ;  nay.  in  case 
the  remainder  man  for  hfe  dies,  living  the  remainder  man  of  the  inheritance,  he  niay 
then  bring  an  action  of  waste  for  the  waste  done  during  the  continuance  ot  tlic 

remainder  for  hfe.  .    , 

Further  if  there  be  a  tenant  for  life,  with  an  immediate  remainder,  or  reversion 
in  fee,  and  the  remainder  [206]  man,  or  reversioner  in  fee,  grants  over  his  remainder 
or  reversion  to  A  for  the  life  of  A  ;  then  the  tenant  for  lite  commits  waste,  and  alter- 
wards  the  grantor  of  the  remainder  or  reversion  for  life  dies  ;  tins  remain.ier  man. 
or  reversioner  in  fee.  may  maintain  an  action  of  waste,  though  he  had  parted  with 
his  remainder  or  reversion  for  that  time  by  his  own  voluntary  act  . 

All  this  appears  by  Paget "s  case.  5  Co.  70  b,  and  the  case  ot  Ldall  r.  Ldall  [Al.  MJ  . 

and  1  shall  make  a  further  use  of  it  by  and  by.  j  j    ,       ,■  .,   ,i,.,,  ;, 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and  destruction,  that    t 

hath  extended  its  remedies  in  some  special  cases  beyond  the  *' ^U™?'^;,,-;:" ;*"  '^'; 

they  were  originallv  founded:  and  therefore,  though  it  be  requisite  in  geneu.l  that 


248  GARTH  V.  COTTON  DICKENS,  207. 

the  inheritance  should  be  vested  in  the  plaintifi'  at  tlie  time  of  the  waste  done,  else  he 
cannot  lay  it  to  his  disherison  :  yet,  if  the  estate  were  out  of  him  by  wrong,  and  then 
come  into  him  again,  he  shall  maintain  the  action  of  waste.  Thus,  if  lessee  for  life 
make  a  feoffment  in  fee  upon  condition,  the  feoffee  does  waste,  and  afterwards  breaks 
the  condition,  and  the  lessee  for  life  enters  for  the  breach,  though  the  reversioner  had 
nothing  in  the  reversion  at  the  time  of  the  waste  done;  yet,  as  it  was  out  off"  him 
by  tort,  when  it  is  revested,  he  shall  have  this  remedy  (Co.  Litt.  356a). 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to  me  to  be  more  analo- 
gous to  the  present  case  :  as  that  of  a  bishop,  after  the  restitution  of  temporalities 
to  him  and  his  successors  in  right  of  his  church.  When  he  dies  during  the  vacancy, 
the  right  is  in  the  King ;  and  when  a  new  bishop  is  invested  in  the  temporalities,  the 
fee  is  in  him.  Suppose  then  a  tenant  for  [207]  life,  or  for  years,  by  demise  of  the  pre- 
decessor, commits  waste  during  the  vacancy ;  the  successor  shall  have  the  action  for 
this  waste,  thovigh  he  had  nothing  at  aU  in  the  land  at  the  time  the  waste  was  done 
(Co.  Litt.  356;  Fitzherberts,  N.  Br.  112). 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and  therefore  is  no  proof 
of  the  reason  of  tlie  common  law,  and  that  the  statute  of  Marlb.  ch.  in  29,  against 
depredations  upon  the  possessions  of  ecclesiastical  persons,  gave  this  remedy  ;  and 
for  this  some  countenance  may  be  drawn  from  what  Fitzherbert  says,  in  the  place 
cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold  that  that  statute  doth  not  include 
bishops,  or  their  possessions  ;  and  of  this  opinion  is  Lord  Coke  in  his  reading  on  the 
statute  of  Alarlb.  2d  Inst.  151,  his  words  are,  "This  act  extendeth  only  to  abbots, 
priors,  and  other  prelates,  that  bei-eligious  and  regular,  and  not  to  bishops  and  other 
ecclesiastical  persons  being  secular;  for  in  the  second  clause  of  this  act,  hiijusmodi 
rellgiosorum  is  mentioned  for  the  distinction  between  religious  and  secular  ;  and  the 
reason  of  this  diversity  is,  that  the  abbots,  and  priors,  and  other  religious  persons  are 
dead  persons  in  law,  and  have  capacity  to  have  lands  and  goods  only  for  the  use  and 
benefit  of  the  house,  and  cannot  make  any  testament  ;  and  therefore  the  church 
or  religious  house  is  holden  always  one  ;  in  respect  whereof,  the  succeeding  abbot 
shall  have  an  assize  for  disseisin  done  in  the  lifetime  of  his  predecessor  ;  and  an  action 
of  waste  for  waste  done  in  his  predecessor's  time  ;  but  so  shall  not  a  bishop,  dean, 
archdeacon,  or  the  like,  who  are  ecclesiastical  persons  [208]  secular,  because  the  church 
by  their  death  hath  an  alteration,  and  is  not  always  one." 

That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not  founded  on  the  statute 
•of  Marlb.  is  clear  by  other  cases  ;  for  if  bishops  were  within  the  statute,  then  they  as 
well  as  abbots  might  have  an  action  of  waste  for  waste  done,  not  in  time  of  vacancy, 
but  in  their  predecessor's  time,  which  as  to  ecclesiastical  persons  regular,  is  clearly 
within  the  statute;  but  it  hath  been  settled  that  they  cannot  (39  Edw.  3,  15;  2 
Henry  4,  2 ;  2  EoUs  Abridg.  8,  24  Pla.  3,  4.  5,  6,  7).  From  hence  I  infer,  that  this 
remedy  was  given  not  by  particular  statute,  but  by  the  policy  of  the  law,  which  would 
not  permit  an  estate,  which  it  allowed  to  be  created,  and  whilst  it  was  in  gremio  legis. 
as  it  were,  to  be  destroyed,  or  stript,  without  giving  a  remedy  to  punish  it,  though 
by  an  extension  of  its  common  principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so  much  countenance 
from  the  reason  of  some  cases  at  the  common  law  for  this  opinion,  yet  that  would 
not  govern  this  case,  which  depends  on  principles  of  equity ;  and  equity  hath 
;vlways  gone  further  to  restrain  waste  and  destruction,  than  the  common  law 
hath  done. 

Therefore  the  case  already  put,  of  an  intermediate  remainder  for  life,  though  the 
law  allows  no  action  of  waste,  this  Court  sustains  a  bill  for  an  injunction,  and  this 
(lb  antiqiw.  according  to  the  case  in  Moore,  554  ;  where  Lord  Ellesmere  says,  he  had 
seen  a  precedent  for  it,  so  long  ago  as  in  the  reign  of  Richard  the  2d  (1st  Rolls  Abridg. 
377  ;    1  Vern.  23),  and  many  cases  in  practice. 

[209]  And  although  the  tenant  in  tail,  after  possibility  of  issue  extinct,  is  at  law  dis- 
punishable for  waste,  by  reason  of  the  inheritance,  which  was  once  in  liim,  yet  Lord  Chan- 
cellor Nottingham  was  clearly  of  opinion,  to  grant  an  injunction,  to  restrain  a  tenant  in 
tail  from  committing  waste  in  timber,  which  grew  for  the  ornament  of  a  mansion-house, 
Abrahall  v.  Bubb.  2  Freeman,  53,  and  2  Shower.  69  (and  2  Eq.  Ca.  Abr.  757).  In  the 
same  book  there  is  the  like  case  before  Sir  John  Trevor,  M.  R.,  2  Freeman,  278,  Hilary, 
1704,  and  tliis  hath  been  followed  since  by  several  cases  of  tenant  for  life  without 
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impeachment  of  waste  generally,  who  have  attempted  to  pull  down  a  mansion-hous.- 
or  to  cut  down  tmiber  growing  for  shelter,  or  ornament  of  the  mansion-house 

But  this  Court  hath  gone  still  further,  and  in  the  case  of  Abrahall  v.  Bubh  Lord 
.Nottingham  cites  the  case  of  a  Lady  Evelyn,  where  there  was  tenant  for  life,  remainder 
to  the  hrst  son  tor  lite  without  impeachment  of  waste,  with  remainders  over,  and  the 
first^son  by  eave  of  the  lessee  of  the  tenant  for  life,  came  upon  the  land,  and  felled 
timber,  which  was  not  under  the  description  of  trees  growing  for  shelter  or  ornament  • 
and  tins  Court  granted  an  injunction  against  him,  though  no  action  whatsoever  could 
be  maintained  at  law  :  And  upon  the  same  ground,  I  did  the  like  in  the  case  of  Fleming 
against  the  late  Bishop  of  Carlisle  and  others  :  there  the  bishop  was  tenant  for  life, 
remainder  to  his  eldest  son  for  life,  without  impeachment  of  waste,  with  remainder 
over  in  fee  ;  the  eldest  son.  by  permission  of  the  bishop,  entered,  and  began  to  cut  down 
the  timber,  and  the  reversioner  in  fee,  brought  a  bill  for  an  injunction,  and  [210]  1  granted 
it,  because  he  was  not  to  be  allowed  to  exercise  his  power  of  doing  waste  bv  anticipation  : 
and  before  the  estate,  to  which  this  privilege  was  annexed,  came  into  possession  ;  and" 
this  m  reason  comes  near  to  the  case  of  the  late  Sir  John  Hind  Cotton's  bringing  himself 
by  collusion,  into  possession  of  the  timber,  before  his  time. 

The  case  of  Robinson  against  Lytton  (3  Atk.  200 ;  2  Eq.  Ca.  Abr.  528)  went  still 
further  than  the  comm.on  law  :  That  cause  was  heard  in  this  Court,  the  r2th  of  Dec. 
1744,  there  was  a  devise  to  the  defendant  and  his  heirs,  and  if  he  should  die  before  his 
age  of  21  years,  lea\-ing  no  issue,  then  to  the  testator's  first,  &c.,  daughters  in  tail :  re- 
mainder to  the  testator's  own  right  heirs  ;  but  if  the  defendant  should  live  to  attain  the 
age  of  twenty-one  years,  then  the  estate  should  be  sold,  and  the  money  to  be  applied  for 
the  benefit  of  the  testator's  daughters.  The  defendant,  being  under  the  age  of  twenty- 
one  years,  began  to  commit  waste,  and  the  daughters  brought  their  bill  in  this  case  :  and 
though  the  defendant  had  the  inheritance  in  him  in  point  of  law  at  the  time,  j-et  by 
reason  of  the  contingent  executory  hmitation.  the  Court  granted  an  injunction,  and 
at  the  hearing  of  the  cause  after  it's  being  fully  argued,  made  that  injunction 
perpetual. 

Third  objection  :^That  suppose  a  bill  might  have  been  maintained  by  the  trustees 
to  support  the  contingent  remainders  to  stay  this  waste,  before  it  was  committed,  yet 
it  %rill  not  follow  from  thence,  that  after  that  is  over,  a  bill  may  now  be  brought  for  an 
account,  and  that  the  jurisdiction  of  this  Court  to  decree  an  account  of  the  value  of  the 
timber,  is  only  incident,  and  concomitant  to  the  jurisdiction  of  granting  an  injunction. 

[211]  Answer  : — It  is  true,  that  the  general  run  of  the  cases,  is  of  bills  for  an  injunc- 
tion, because  that  is  a  preventive  suit,  and  the  most  remedial  to  the  party  :  but  that 
affords  no  conclusive  argument  that  a  bill  for  such  an  account  cannot  be  maintained. 
without  prapng  an  injunction. 

In  support  of  this  notion,  only  one  case  was  cited,  Jesus  College  against  Bloonie 
(3  Atk.  262),  which  was  before  me.  November  13.  174.5  :  the  lessee  of  the  college  had 
during  his  lease,  cut  down  some  trees,  and  taken  away  some  stones,  and  materials 
of  the  premises,  and  converted  them  to  his  own  use  :  the  term  was  expired,  and  a 
new  lease  granted  to  a  stranger,  and  the  college  brought  their  bill  for  an  account,  and 
satisfaction  of  the  waste.  At  the  hearing  of  the  cause,  I  doubted  (amongst  other 
things),  whether  such  a  bill  in  equity  was  maintainable,  without  praying  an  injunction 
to  stay  the  waste,  and  it  stood  over  to  another  day,  and  produce  precedents  ;  none 
were  produced,  and  the  bill  was  dismissed  without  costs  ;  but  the  point  was  not  absol- 
utelv  determined,  nor  was  that  the  only  ground  of  the  dismission,  but  I  was  of  opinion, 
that  at  the  utmost,  it  was  in  the  discretion  of  the  Court,  and  if  the  College  had  a  right, 
they  might  clearlv  bring  an  action  of  trover  at  common  law.  and  it  being  a  matter 
of  small  value,  I  did  not  think  fit  to  countenance  such  bills  in  this  Court,  after  the 
lease  expired. 

This  is  widely  different  from  the  present  case,  in  all  its  circumstances,  and  pjirticu- 
larly,  that  it  is  admitted,  that  the  plaintiff  here,  though  greatly  damnified,  can  have 
no  remedy  at  law.  which  is  a  substantial  difference. 

[212]  Fourth  objection  :— But  it  was  objected  further,  that  if  such  a  bill  tor  an 
account,  not  incident  to  an  injunction,  can  be  maintained,  yet  there  is  no  precedent 
of  decreeing  the  value  of  the  timber  to  be  secured,  and  laid  out  in  land  tor  the  heneht 
of  the  contingent  remainder  man  :  and  this  could  not  be  done  even  upon  a  1m II  hv 
trustees  to  presene  contingent  remainders  before  the  waste  completed  and  tor  this 
the  case  of  Wliitfield  against  Bewick  [2  P.  \\-ms.  240 ;  2  Eq.  Ca.  Abr.  o89]  was  relied  on. 
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Answer  : — This  objection  liatli  been  already  answered  in  the  course  of  my  argu- 
ment, and  to  that  1  will  refer  without  repeating  it.  The  sound  distinction  between 
this  case  and  that  of  Whitfield  and  Bewick,  is  the  collusion,  and  covin  between  the 
tenant  for  years,  and  the  remote  remainder  man  in  fee  ;  whereas  in  that  case  the 
remainder  man  in  fee  was  entirely  innocent,  and  had  done  nothing  contrary  to  con- 
science to  come  at  his  legal  property  in  the  timber  when  severed ;  but  it  was  solely 
the  tortious  act  of  the  tenant  for  life  ;  and  I  think  I  have  proved  that  in  some 
cases  of  destruction  of  contingent  remainders,  or  alienations  of  part  of  the  inheritance 
to  the  prejudice  of  the  contingent  remainder  man,  such  an  account,  and  compensation 
must  be  decreed  in  order  to  attain  adequate  justice. 

On  this  1  rely  for  an  answer  to  that  objection. 

Fifth  objection  : — That  the  demand  is  made  after  a  great  length  of  time,  and  that 
ought  to  be  allowed  as  a  bar  in  this  Court. 

Answer  : — But  though  there  is  length  of  time  in  the  case,  no  Statute  of  Limitations 
stands  in  the  way,  nor  is  there  any  laches  to  be  imputed  to  the  plaintiff. 

[213]  It  is  true  the  articles  were  entered  into  in  1714,  and  the  timber  was  felled 
soon  after  ;  but  the  plaintiff  was  not  born  till  May  1724  :  his  father  lived  till  1727, 
and  he  did  not  attain  his  age  of  tweny-one  years  till  May  1745;  and  this  bill  was 
brought  in  May  1 748,  within  three  years  after  his  coming  of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of  time,  how  is  that  incon- 
venience greater  than  the  common  law's  allowing  an  action  of  waste  to  be  brought 
by  a  remainder  man  in  fee  after  the  death  of  a  mesne  remainder  man  for  life,  for  waste 
done  in  liis  lifetime  1  That  life  may  have  lasted  forty,  fifty,  or  sixty  years  afterwards, 
and  yet  this  the  law  allows.  Besides,  in  this  case  the  plaintiff  submits  to  accept 
the  value  on  the  foot  of  the  defendant's  answer,  which  avoids  the  difficulty  of  an 
account. 

Sixth  objection : — -Another  objection  hath  occurred  to  me  in  considering  this  case, 
wliich  was  not  mentioned  at  the  bar  ;  and  that  is,  that  by  suffering  a  recovery  in 
1745,  the  plaintiff  hath  altered  the  state  of  the  remainder,  which  was  in  him  by  the 
will,  and  gained  a  new  use.  That  this  might  have  been  a  bar  to  a  proper  action  of 
waste  at  law  for  waste  done  precedent ;  and,  by  parity  of  reason,  ought  to  take  away 
his  remedy  in  this  Court. 

Answer  : — This  objection,  though  it  may  strike  at  first,  yet  receives  a  clear  answer. 

I  admit  that  in  Go.  Litt.  53  b.  Lord  Coke  lays  it  down,  that  after  waste  done, 
there  is  a  special  regard  to  be  had  to  the  continuance  of  the  reversion  in  the  same  state, 
that  it  was  at  the  time  of  the  waste  done  ;  for,  if  after  the  waste  done,  the  reversioner 
granteth  it  over,  though  he  taketh  back  the  whole  estate,  yet  is  [214]  the  waste  dis- 
punishable. So,  if  A  grant  the  reversion  to  the  use  of  himself,  and  his  wife,  and  of 
his  heirs,  yet  the  waste  is  dispunishable,  and  so  of  the  like;  because  the  estate  of 
the  reversion  continueth  not,  but  is  altered,  and  consequently  the  action  of  waste  for 
waste  done  before,  which  consists  in  privity,  is  gone. 

This  is  undoubtedly  law  ;  but  the  difference  is.  here  is  no  use,  or  new  estate  created. 
The  use  of  tliis  recovery  is  declared  only  to  the  plaintiff  himself,  and  his  heirs,  whereby 
his  estate  tail  is  turned  into  an  estate  in  fee,  which,  in  Lord  Derwentwater's  case  before 
the  Judges,  and  Delegates,  Hil.  G  Geo.  1,  was  solemnly  determined  to  be  the  same  use 
and  the  same  fee,  only  delivered  from  the  fetters  and  restraint  laid  upon  it  by  the 
statute  de  donis  ;  and  this  was  agreeable  to  the  resolution  of  the  case  of  Abbot  against 
Burton,  2  Salk.  590  (and  11  Mod.  181;  Com.  Rep.  160),  Trin.  7  Ann.  C.  B.,  and 
to  the  case  of  Martin  ex  dim.  Tregonwell  against  Strachan,  adjudged  in  B.  R.  Hil.  1(3 
Geo.  2,  and  affirmed  in  the  House  of  Lords  in  February  174.3  (2  Stra.  1179;  1  Wils. 
2,  66 ;  4  Bro.  P.  C.  486). 

But  I  go  further  still,  and  hold  that  even  in  cases  where  the  state  of  the  reversion 
would  be  so  altered  by  the  act  of  the  reversioner  as  to  preclude  his  proper  action 
of  waste,  yet  still  his  property  in  the  timber  severed  before  would  remain,  and  he  might 
maintain  trover  for  it,  wliich  is  sufficient  to  take  off  the  force  of  this  objection  as  applied 
to  the  present  case. 

Seventh  objection: — I  shall  mention  but  one  objection  more,  and  that  arises  recently 
from  the  present  state  of  the  cause,  as  it  comes  before  the  Court  upon  a  bill  of  revivor 
against  the  representative  of  Sir  John  Hind  Cotton,  the  original  defendant.  That 
an  action  of  [215]  waste  dies  with  the  person,  and  if  the  plaintiff  had  in  other  respects 
been  in  a  condition  to  maintain  waste  against  Sir  John  Hind  Cotton,  the  party  to  the 
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articles,  it  had  been  gone  by  his  death  :  That  the  law  is  the  same  as  to  the  action  of 
trover  :  pan  ratione  he  hath  lost  his  equitable  remedy  for  the  waste 

Answer  :--I  admit  the  law  to  be  clear,  that  an  action  of  waste  dies  with  the  person- 
and  i  also  admit,  that  I  cannot  find  any  authority,  or  precedent  for  maintaining  an 
action  of  trover  against  an  executor  upon  a  conversion  by  the  testator  in  his  lifetime 
1  hough  as  to  this  point  I  give  no  opinion  ;  for  thus  much  is  certain  that  an  action 
of  trover  will  lie  for  an  executor  upon  a  conversion  by  the  defendant  in  the  lifetime 
ot  the  plaintiff  s  testator,  for  which  there  are  many  authorities  ;  and  it  seems  difficult 
to  be  reconciled  to  reason,  and  justice,  that  these  remedies  should  not  be  mutual  even 
at  the  common  law. 

However,  I  will  admit  for  argument's  sake,  that  the  action  of  trover  for  the  timber 
was,  as  well  as  the  strict  action  of  waste  would  have  been  gone  at  the  common  law ; 
but  notwithstanding  that,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  same 
relief  in  tliis  Court. 

There  have  been  several  determinations  in  this  Court,  where,  by  force  of  the  rule. 
actio  personalis  morihir  cum  persona,  the  remedy  at  law  hath  been  extinguished,  vet 
equity  hath  given  the  like  satisfaction. 

It  is  well  known  that  at  common  law,  before  the  statute  of  .30  Car.  2,  Cha.  7.  and 
4  &  5  Wm.  &  Ma.  Ch.  24,  sect.  12,  no  action,  or  remedy  could  be  had  against  the  executor 
of  an  executor  for  a  devastavit  [216]  committed  by' the  first  executor  of  the  goods  of 
the  original  testator.  But  notwithstanding  this,  equity  did  not  scruple  to  get  the  better 
of  this  artificial  maxim,  and  decreed  an  account,  and  satisfaction  against  the  represent- 
atives of  such  a  wasting  executor,  out  of  his  assets. 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chancellor  Nottingham,  in  the  case 
of  Price  against  Morgan,  2  Ch.  Gas.  fol.  215. 

His  words  are,  "  Although,  by  the  common  law,  when  the  executor  wastes,  his 
executor  shall  not  be  liable,  because  it  is  a  personal  wrong,  it  is  otherwise  here,  and  the 
common  law  will  come  to  it  at  last ;  and  therefore  whatever  estate  of  the  wasting 
executor  is  come  to  his  representative,  which  his  testator  wasted,  the  personal  estate 
of  such  wasting  executor  in  the  hands  of  his  executor,  shall  answer." 

When  Lord  Nottingham  said,  the  common  law  would  come  to  it  at  last,  he  was  a 
true  prophet ;  for  this  case  was  decided  in  the  28th  of  Gar.  2  ;  and  the  law  was  altered 
by  act  of  parliament  in  the  30th  of  Car.  2. 

1  Gh.  Cas.  121  (and  1  Eq.  Ga.  Abr.  32),  Eton  College  against  Beauchamp  and  Biggs  : 
The  Provost  and  Fellows  of  Eton  were  possessed  of  a  rent,  or  pension  of  £1,  1 4s.  per  ann. 
granted  by  King  Henry  VI.  to  that  College,  issuing  out  of  the  lands  :  The  defendant 
Biggs  was  executor  of  the  tenant.  And  the  bill  was  brought  for  a  satisfaction  of  the 
arrears  of  rent  incurred  in  his  testator's  lifetime,  and  suggested  that  the  College  did 
not  know  the  lands  out  of  which  the  rents  were  issuable,  and  so  could  not  distrain, 
and  though  the  person  of  the  terre-tenant  was  not  chargeable  with  the  rent  .at 
law,  but  only  the  land  [217]  by  way  of  distress  ;  yet,  forasmuch  as  the  testatrix 
held  the  land,  and  did  not  pay  the  rent,  it  was  said,  that  thereby  the  testatrix's 
personal  estate  was  augmented,  and  therefore  the  Master  of  the  Rolls,  Sir  Har- 
bottle  Grimstone,  decreed  the  executor  to  pay  the  arrears,  as  far  as  he  had  assets 
of  the  testatrix. 

In  2  Mod.  293,  Anon.  Error,  Hil.  29  Car.  2,  in  the  Exchequer  Chamber,  before 
the  Lord  Chancellor,  and  Lord  Treasurer,  assisted  by  the  two  Chief  Justices.  The  case 
was,  the  plaintiff  had  declared  against  the  defendant  as  executor  of  Edward  Nichols 
who  was  executor  of  the  debtor  :  The  defendant  pleaded,  that  the  said  debtor  died 
intestate,  and  administration  of  his  goods  was  granted  to  a  stranger  absque  hoc.  that 
Edward  NichoUs  was  ever  executor,  but  did  not  say  by  his  plea,  or  ever  adniimstered 
as  executor,  for  in  truth  he  was  executor  de  son  tart :  The  plaintift  replied,  that  before 
the  administration  granted  to  the  stranger,  Edward  Nicholls  possessed  himself  of  divei-s 
goods  of  the  debtor,  and  made  the  defendant  executor,  and  died  :  And  to  this  replica- 
tion the  defendant  demurred.  Judgment  was  given  for  the  plaintifl  in  the  Court 
of  Exchequer,  but  reversed  in  the  Exchequer  Chamber  :  for  an  executor  of  an  executor 
de  son  t2rt  is  not  liable  at  law  :  though  the  Lord  Chancellor  Nottingham  said  lie 
would  help  the  plaintiff  in  equity.  ,     ,         ■  .  t  n  » 

These  authorities  would  be  sufficient  to  establish  the  point  I  am  now  upon.  But 
I  go  further,  and  hold,  that  in  all  cases  of  fraud  the  remedy  doth  not  die  with  the  person  : 
but  the  same  relief  shall  be  had  against  an  executor  out  of  the  assets  of  Ins  testator. 
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as  ought  to  [218]  liiive  been  given  against  the  testator  liiniself.  For,  as  equity  dis- 
claims the  maxim,  that  a  jwrsonal  remedy  dies  with  the  person,  wherever  the  demand 
is  proper  for  that  jurisdiction  ;  this  Court  will  follow  the  estate  of  the  party  liable  to 
that  demand,  and  out  of  that,  decree  satisfaction.  Now,  collusion  between  two  persons 
to  the  prejudice,  and  lo.ss  of  a  third,  is,  in  the  eye  of  the  Court,  the  same  as  a  fraud  ; 
and  you  have  observed,  that  one  principal  ground  of  the  judgment  of  the  Court  in 
this  case,  is  collusion  appearing  upon  the  face  of  the  articles  set  forth  in  the  answer. 

1  have  now  gone  through  the  arguments,  and  objections  arising  upon  the  particular 
case,  and  the  authorities  of  law.  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  both  sides  did  in  their 
turns,  endeavour  to  avail  themselves  ;  I  mean  the  argument  ab  inconvenient i,  which 
undoubtedly  is  of  weight,  especially  in  a  new  case. 

On  the  side  of  the  defendants,  were  urged,  the  inconveniences  that  would  arise, 
from  making  such  a  precedent,  which  would  tend  to  lock  up  the  timber  of  the  king- 
dom, from  coming  to  market ;  would  create  questions  between  possessors  of  estates. 
and  contingent  remainder  men  springing  up  at  a  great  length  of  time,  and  there  would 
be  no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveniences  that  must 
follow,  on  the  other  hand,  from  laying  it  down,  that  a  contingent  remainder  man 
cannot  possibly  have  any  remedy  in  such  a  case  ;  I  say,  let  them  be  compared,  and 
the  former  [219]  "iH  weigh  nothing,  in  the  opposite  scale  against  the  latter. 

Thus  far  the  law  allows  settlements  of  estates  to  go,  and  no  further,  and  it  hath 
been  found  to  be  a  convenient  medium  between  perpetuities,  and  too  flux,  and  un- 
stable a  condition  of  things  ;  most  of  the  family  estates  in  this  kingdom,  are  under 
such  settlements,  and  it  frequently  happens,  that  the  first  remainder  man  of  the 
inheritance  vested,  is  a  remote  relation ;  remote  in  blood ;  and  remote  in  the 
prospect  of  succession,  perhaps  after  fifty  years  contingent  limitation  of  that  in- 
heritance. 

If  what  has  been  done  in  this  case,  should  be  determined  to  be  done  impune,  with- 
out any  possible  recompence  in  a  Court  of  equity,  what  havock  woidd  it  make,  and 
what  a  licence  would  be  proclaimed  !  Every  remainder  man  in  fee,  though  after  ever 
so  many  contingent  limitations,  might  by  collusion  with  the  tenant  for  life,  or  years 
in  possession,  or  perhaps  of  his  under-tenant,  strip  the  estate,  and  convert  the  value 
of  it  to  their  own  u.se  :  suppose  an  estate  in  the  great  timber  countries  of  England, 
in  the  north,  or  in  Cornwall,  where  the  principal  value  may  consist  in  timber,  or  mines, 
all  that  value  may  be  exhausted  and  dissipated  before  a  first  son  is  born,  and  when 
he  is  born,  he  may  find  nothing  but  the  shell  of  what  was  intended  for  a  lasting  support 
of  a  family  of  honour. 

It  will  be  no  answer  to  this,  to  say,  the  trustees  to  preserve  contingent  remainders 
may  bring  a  bill  for  an  injunction  to  stop  this  mischief  ;  the  mischief  may  be  com- 
pletely executed,  before  they  know  of  it,  nay  [220]  possibly  before  they  can  know, 
whether  they  are  trustees,  or  not ;  for  it  most  frequently  happens,  that  trustees  to 
preserve  contingent  uses,  are  inserted  in  settlements,  and  wills,  without  their  being 
made  acquainted  with  it. 

From  hence  it  is  evident,  that  this  will  be  but  a  shadow  of  a  remedy,  unless  the 
Court  goes  further,  and  builds  a  more  adequate  relief  upon  the  same  principles. 

And  here,  I  cannot  help  adding,  that  this  becomes  of  the  greater  importance,  from 
the  practice,  and  abuses  of  the  times,  into  which  we  are  fallen  :  when  so  many  new 
inventions,  and  contrivances  daily  show  themselves  in  Courts  of  Justice,  to  supply, 
or  to  tempt,  or  to  impose  upon  the  extravagance,  and  necessities  of  tenants  for  life, 
to  the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  reasoning  of  the  Judges,  in  Fermer's 
case,  .3  Co.  79,  and  with  that  1  will  conclude. 

That  resolution  was  quite  new,  and  of  the  first  impression,  and  was  contrary  to 
the  letter  of  the  statute  of  the  -tth  of  Henry  7th,  chap.  24,  but  the  book  says.  "Lastly 
the  Judges  in  this  resolution,  did  greatly  respect  the  general  mischief,  which  woidd 
ensue,  if  such  fines,  levied  by  practice,  and  covin  of  persons  who  had  particular  inter- 
ests, should  bar  those  who  had  the  inheritance." 

The  result  of  the  whole  is  :  I  must  decree  satisfaction  to  the  plaintiff,  for  what 
the  late  Sir  John  Hind  Cotton,  received,  out  of  his  assets  ;  and  if  the  original  limita- 
tions had  been  still  subsisting,  I  must  have  directed  this  money,  to  have  been  laid 
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1^  tenan?  if  f^  ^Z::JS^;  ^"^  ^  ^^^  ^  ^  ^«"«^-  -«i  ^he  plaint.ff 
In  this,  the  question  of  interest  is  material,  and  I  have  considered  it  •  The  princinal 
money  ,s  reckoned  by  the  answer  at  £1000  ;  the  cause  being  heard  on  bill  and'^u." X 
and  the  plaintiiF  having  at  the  bar.  prayed  interest  from  the  time  was  reS 
in  respect  of  the  possible  gro\\th  of  timber  received 

r.^.?ft  there  being  no  proof,  it  does  not  appear,  what  was  the  condition  of  the  timber  • 

ri  nflnf       ,       '  '^^'  P'"'"V'*  V^'^T  '^^"^' '"  1 '  27,  It  might  not  have  been  deca  -ed' 
and  of  httle  value  ;  what  might  have  been  exhausted  in  repairs,  or  destroyed  bv  tlm: 
pests,  or  accidents  ;  or  what  young  timber  may  have  groVn  up  in  its  place    n  the 
mean  time  :  From  these  considerations,  and  as  this  is  a\ew  case,  I  do  not  think  fi 
to  give  interest  further  back  than  the  filing  of  the  bill. 

[Mews'  Dig.  Fines  &  Recoveries,  4  ;  Waste  and  Timber,  C.    See  S  C  \Vh  &  T  L  C 

1 8fi7^'fi7  T-  ?-i,^^-*^«^  ^FV'-  ^,'«°'i^^?3,  32  Beay.  51 9 ;  Sawyer  v.  Gowlwin'. 
18t)7,  .ib  L.  J.  Lh.  o82  ;  Birchwolf  v.  Birchwolf,  1870,  L.  R.  9  En.  G'JO  •  Phillin^ 
V.  Homfrey,  1883,  24  Ch.  D.  473.]  4  •  irnnup. 
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Cursitor  to  make  out  an  original  in  trespass,  qttare  clausum  fregil,  and  the 

party  not  to  apply  to  the  Filazer. 

An  apphcation  that  the  Cursitor  of  Middlesex  make  out  an  original  in  trespass, 
quare  clausum  f regit ;  the  Cursitor  objected  he  was  not  warranted  so  to  do,  unless 
the  cause  of  action  were  shewn,  and  if  tlie  real  cause  of  action  were  in  debt,  or  on  the 
case,  they  ought  to  apply  to  the  Filazer,  and  insisted  the  order  of  Lord  Clarendon. 
directs  an  affidavit  to  be  produced  to  the  Cursitor ;  and  further  that  it  was  of  conse- 
quence to  the  King"s  fines,  which  ought  to  be  paid  in  proportion  to  the  demands. 

To  this  the  party's  counsel  alleged  he  was  entitled  to  an  original  this  way ;  and 
further,  that  the  debtor  [222]  liad  absconded,  and  therefore  he  did  not  intend"to  pro- 
ceed against  his  person,  but  against  his  goods,  by  way  of  pone  and  distringas ;  and 
cited  Byas  r.  Lyel  in  Mr.  Barnes's  book. 

On  this  application,  the  Master  of  the  Rolls,  who  assisted  the  Lord  Chancellor, 
was  of  opinion,  that  as  the  writ  is  demandable,  ex  debito  justitia.  and  made  out  of 
course,  it  seemed  to  lie  on  the  Cursitor,  to  shew  his  reason  for  refusing  it,  whose  reason 
was,  that  this  method  of  coming  to  the  Cursitor  in  the  first  instance,  was  not  the  usual 
practice,  for  that  he  ought  to  take  a  capias  from  the  Filazer. 

In  answer  to  this,  his  Honour  was  of  opinion,  that  if  the  plaintiff  chose  to  take 
out  an  original,  first,  to  warrant  his  subsequent  proceedings,  and  not  to  proceed  by 
way  of  capias,  his  taking  out  a  capias  in  the  first  place  was  unnecessary,  and  a  waiver 
of  the  pone,  and  distringas,  and  was  therefore  of  opinion,  this  was  no  reason  for  the 
Cursitor's  refusing  the  writ. 

Another  reason  given  by  the  Cursitor  was,  that  it  was  contrary  to  the  statute 
for  preventing  frivolous,  and  vexatious  arrests ;  but  to  this  it  was  sufficient  to  say, 
that  the  office  of  the  great  seal  in  instances  of  legal  writs,  was  considerable  as  ofjicina 
hrevium  ;  and  that  such  writs  were  to  issue  on  demand  of  the  party,  and  that  they 
were  considerable  in  the  Court  in  which  they  were  returnable,  and  that  the  trust 
was  to  that  Court,  which  held  tliis  method  of  proceeding  regular  ;  and  the  party 
takes  it  at  his  peril,  and  therefore  there  was  no  reason,  why  the  Court  should  not 
issue  it. 

Lord  Chancellor  was  of  opinion  with  his  Honour,  and  cited  Rastal,  title  in  Tres- 
pass, 6G9,  as  a  clear  precedent,  to  shew  that  at  common  law  in  trespass  vi  et  [223]  '^rmis, 
the  plaintiff  hath  his  election,  to  proceed  either  by  capias  against  the  pcrst)u.  or  by 
pone,  and  distringas  against  the  goods  of  the  defendant :  and  declared,  that  in  this 
respect,  Lord  Clarendon's  order  had  not  been  observed,  and  was  disused  ;  and  that 
the  act  of  parhament  against  frivolous  arrests,  had  not  taken  away  the  method  of 
proceeding,  by  pone,  and  distringas,  and  ordered  the  Cursitor  to  make  out  the  writ. 
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Macnamara  V.  Macquire. 
8  Feb.  1753. 
Common  injunctions  do  not  stay  proceedings  in  tlie  Spiritual  Court,  but  are  to 
be  moved  specially,  as  was  .said  by  Lord  Hardvvicke,  C,  to  be  laid  down  in  1  P.  Wms. 
301,  and  that  the  same  rvile  holds  in  respect  to  proceedings  in  the  Admiralty. 

LouBiER  r.  Cross. 

(Reg.  Lib.  B.  fol.  228.)     19  April  1753.     Vid.  Moore  v.  Moore,  supr.  [Dick.]  66. 

A  defendant  in  the  original  cause  had  filed  a  supplemental  bill  in  nature  of  a  bill 
of  review,  without  leave,  and  without  making  the  usual  deposit  ;  the  application 
was  to  set  the  mistake  right,  which  the  Court  ordered,  by  giving  the  defendant  leave 
to  make  the  deposit,  and  to  have  it  considered  as  made  before  the  bill  was  filed. 

[224]  Stevens  v.  Avery. 

1  May  1753.     At  the  Rolls,  Sir  John  Strange,  M.  R. 

A  party  restrained  from  paying  any  part  of  the  bill  of  fees,  &c.,  due  to  her  solicitor, 
until  the  clerk  in  Court,  employed  by  him  in  the  cause,  was  fully  paid  his  bill. 

The  defendant  Avery  employed  Mr.  Gandy,  as  the  solicitor  in  the  cause,  who  em- 
ployed Mr.  Cholwich  as  the  clerk  in  Court,  for  the  said  defendant  in  this  cause;  and 
was  upon  account,  indebted  to  the  said  Mr.  Cholwich  ;  the  cause  having  been  heard, 
Mr.  Cholwich  delivered  in  a  bill  of  his  fees,  and  disbursments. 

Gandy  afterwards  dying  insolvent,  and  Joel  his  widow,  having  obtained  adminis- 
tration to  him,  Mr.  Cholwich  applied  this  day,  and  obtained  an  order,  to  restrain  the 
defendant  Avery  from  paying  to  the  said  Mrs.  Gandy,  any  part  of  the  fees,  and  dis- 
bursments, due  to  Mr.  Cholwich  ;  and  Mrs.  Gandy,  from  receiving  the  same,  until 
Mr.  Cholwich,  should  be  fully  paid  his  bill  of  fees,  and  disbursments.* 

This  was  moved  specially  upon  notice. 

Warburton  r.  Hankey. 

15  .May  1752.     So  in  Gibbon  r.  Gibbon,  23  June  1757,  and  Plunket  v.  Duke  of 

Bedford,  24  April  1759. 

Answer  taken  ofl'  the  file,  the  same  respecting  the  bartering  for  boroughs. 

[225]  Ellis  v.  S.mith,  et  e  contra. 

18  May  1753.     1  Yes.  jun.  11,  S.  C. 

A  will  established  as  to  land,  acknowledged  only  by  the  testator  in  the  presence  of 
three  witnesses  ;  and  held  also  to  be  a  revocation  of  a  former  will  of  land. 

The  bill  in  the  first  cause,  was  filed  by  the  residuary  devisee,  and  legatee,  in  the 
will  of  Captain  William  ElHs,  to  establish  his  will,  dated  the  11th  of  February  1739, 
and  to  carry  the  trusts  into  execution  ;  to  have  his  real  estate  sold,  and  the  purchase 
money  applied  in  aid  of  the  personal  estate,  and  the  surplus  paid  to  the  plaintiff. 

The  bill  states,  that  the  said  William  Ellis,  being  seised  of  manors,  lands,  and 
hereditaments,  on  the  11th  day  of  February  1739,  duly  made  his  will,  as  by  law  is 
required,  for  passing  real  estates,  and  thereby  directed  his  debts  to  be  paid,  and  charged, 
and  made  subject,  all  his  real  estates,  with  the  payment  thereof ;  and  devised,  and 
bequeathed,  the  residue  of  his  real  and  personal  estate  to  the  plaintiff  William  Ellis, 
and  appointed  him  sole  executor. 

The  testator  afterwards  went  to  New  York,  and  as  the  defendant  alledged.  made 
another  will  there,  all  of  his  own  writing,  dated  the  6th  day  of  Aug.  1743,  in  part  as 
follows  :  "  I  William  Ellis,  of  the  West  Riding.  Yorkshire,  Esq.  do  to  avoid  controversies 
after  my  decease,  make  this  my  last  will,  and  testament,  revoking  all  others  that  have 

*  In  Jesse  v.  Hill,  19  March  1753,  similar  order  made  by  Sir  Thomas  Clarke, 
M.  R.,  and  in  Chaloner  r.  Chaloner,  3  April  1758,  and  in  Harris  v.  Chevely,  1775, 
by  Lord  Bat  hurst,  C.     Vid.  also  Ballard  v.  Hobbs,  infra  [Dick.  333]. 
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been  made  by  me  to  the  date  hereof " ;  the  testator  then  gives  several  p..-.miarv  le^^ace. 
adding  my  debts  and  iuneral  expences  to  be  paid  by  my  executor  \lil!iam  E  lis"  t 
plaintiff  m  the  first  cause.  '    "^ 

This  will  was  proved  at  New  York. 

The  defendants,  the  heirs  at  law,  by  their  answer,  insist,  that  the  will  of  tl,.  +th  of 
February  1  /39,  was  revoked  by  the  will  of  the  6th  of  August  174.3  ;  and  hv  r22fil  their 
cross  bill,  pray  an  account  of  the  pergonal  estate,  and  the  rents,  and  profits  <^  the  real 
estate,  and  to  have  sufficient  of  the  real  estate  sold,  to  make  up  the  deficiency  of  the 
personal  estate  and  the  surplus  declared  to  belong  to  them  a.s  co-heirs 

VVilham  Elhs.  the  residuary  devisee,  by  his  answer  to  the  cro.ss  bill,  admitted  the 
u  i™A  ""  '-'^  '  'n"  °^^'";  ^^^'  ""^  ^^"Sust  174.3.  as  before  stated,  but  insisted,  that 

although  the  said  will  might  be  good,  and  vahd,  as  to  the  personal  estate,  vet  that  the 
same  was  not  duly  executed,  so  as  to  pass  lands  of  inheritance;  and  cbnsequentlv 
did  not  revoke  the  first  will,  for  that  although  it  might  appear  on  the  face  of  the  wilj 
that  three  persons  subscribed  their  names  as  witnesses  thereto,  vet  the  testator  did  not 
sign  his  name,  or  set  his  seal  to  the  said  will,  in  the  presence  of  alf,  or  any  of  the  persons 
who  appeared  to  have  subscribed  their  names  as  witnesses  thereto. 

This  cause  came  on  to  be  lieard  the  6th  of  .June  1749,  before  Lord  Ilardwicke.  C 
when  a  case  was  directed  for  the  Judges  of  the  Court  of  King's  Bench,  upon  the  plead'- 
ings,  and  proofs,  relating  to  the  execution  of  the  will  of  the  Gtli  of  August  1743  ;  and 
the  question  thereon  was  to  be,  whether  the  said  will  was  duly  executed  by  the 
said  Wilham  Ellis,  according  to  the  statute  made  for  preventing  frauds,  and  per- 
juries. 

A  petition  for  re-hearing  having  been  preferred,  these  causes  came  on  to  be  re-heard 
before  his  Lordship,  assisted  by  Sir  John  Strange,  Master  of  the  Rolls,  Sir  John  Willes. 
Lord  Cliief  Justice  of  the  Court  of  Common  Pleas,  and  Sir  Thomas  Parker,  Lord  Cliief 
Baron  of  the  Exchequer. 

[227]  And  on  this  day  they  severally  delivered  their  opinions. 

Lord  Chief  Baron  Parker. — The  question  is.  whether  a  will  brought  readv  signed 
and  sealed,  and  acknowledged  by  the  testator,  to  be  his  handwriting,  in  the  presence 
of  three  witnesses,  and  those  three  witnesses,  sub.scribing  their  names  thereto  in  the 
presence  of  the  testator,  is  a  good  will,  and  amounts  to  a  revocation  of  the  first. 

By  the  fifth  clause  of  the  Statute  of  Frauds,  three  things  are  required  ;  first,  the 
will  to  be  writing  ;  secondly,  to  be  subscribed  by  the  testator  ;  thirdly,  to  be  subscribed 
by  three  witnesses  in  the  presence  of  the  testator. 

If  this  had  been  res  integra.  I  should  have  had  great  doubt  whether  the  testator's 
acknowledging  his  hand,  had  been  sufficient  ;  but  after  the  former  determinations,  1 
must  consider  myself  as  boimd  by  them. 

In  Lemayne  v.  Stanley,  1  Levins,  3  (1  Eq.  Ca.  Abr.  403,  S.  C. ;  1  Freem.  538.  S.  C). 
the  case  was  this :  the  testator  had  not  signed  at  the  bottom  of  the  \W11.  but  his  mil. 
being  all  of  liis  own  handwriting,  his  name  was  in  the  body,  and  then  it  is  to  be 
presumed  the  will  was  produced  ready  drawn. 

In  an  anonymoiLS  case,  Skinner,  2'27,  Lord  Jefferys  seemed  to  think,  an  acknowledg- 
ment would  be  within  the  .statute. 

In  Peate  against  Ougley  (Com.  Eep.  197;  2  Eq.  Ca.  Abr.  761),  Lt)rd  C.  J.  Trevor 
was  of  the  same  opinion. 

In  Dormer  r.  Thurland,  2  P.  Wms.  506,  Lord  Talbot,  C,  said,  it  had  been  determined 
in  this  Court,  tliat  where  a  testator  had  signed  his  will,  and  afterwards  declared  it  to 
three  witnes-ses,  and  they  signed  in  his  presence,  it  was  a  good  will  ;  and  Lord  King 
seemed  [228]  of  that  opinion,  in  Lee  against  Libo,  in  Carthew,  35,  where  there  was 
one  witness  to  the  will,  and  two  to  the  codicil,  so  that  neither  was  according  to  the 
statute. 

In  Stonehouse  v.  Evelyn.  3  P.  Wms.  252,  Sir  Joseph  Jekvl,  M.  R.,  was  of  opinion. 
that  the  testator's  acknowledging  his  hand  was  sufficient ;  and  was  of  the  like  opinion 
in  Smith  v.  Cawdron,  7th  July  1732. 

In  the  cases  of  Grayson  r.  Wilkinson  (supra  [Dick.  158]),  17  July  1 752,  and  Spencer 
V.  Moore,  the  heir  had  liberty  to  try  the  wills. 

But  the  cases  that  allow  of  witnesses  subscribing  at  different  times,  are  stronger 
than  the  present,  and  they  are  Cook  v.  Parsons,  Prec.  Ch.  184,  and  Jones  r.  Like. 
In  the  last  no  stress  was  laid  on  the  testator's  running  his  pen  over  his  name. 

And  as  to  Lodge  v.  Jennings,  Eep.  in  Eq.  255,  out  of  Lord  Gilbert's  Reptirts.  he 
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took  tlie  liint  from  what  Lord  Keeper  Wriglit  said  in  Precedents  in  Chancery,  where 
it  was  determined,  that  witnesses  niiglit  attest  at  different  times. 

It  has  been  insisted,  that  tlie  seaHng  of  a  will  in  the  presence  of  witnesses,  is  signing 
within  the  statute  ;  but  I  cannot  think  so  :  and  in  cases  where  a  person  hath  been 
authorised  to  sign  for  the  testator,  the  testator  was  unable  through  distemper,  to 
sign  himself.  It  is  said  in  LemaN'ne  v.  Stanley,  the  Judges  were  of  opinion,  that  sealing 
was  signing  within  the  statute.  In  Warnet'ord  against  Warneford  (Stra.  TG-i),  Lord 
Raymond  ruled,  sealing  a  will  was  signing,  within  the  statute.  But  I  do  not  think 
this  so  settled  a  point. 

As  to  the  question,  whether  the  second  will  amounts  to  a  revocation  of  the  first ; 
this  depends  on  [229]  the  sixth  section  of  the  statute  ;  and  I  take  it,  a  revocation  may 
be  bv  anv  other  will,  or  codicil  executed  by  the  testator,  with  the  solemnities  required 
by  the  statute  :  and  in  conformity  with  that  opinion  is  3  Modern,  118,  and  as  to  Hylton 
V.  King.  3  Lev.  8G.  where  a  will  was  signed  by  the  testator,  and  a  revocation  written 
on  the  same  paper,  but  not  signed  by  the  testator,  but  only  subscribed  by  four  witnesses  : 
that  was  held  no  revocation,  because  it  was  neither  a  will,  nor  codicil. 

And  in  the  second  will,  in  the  case  now  before  the  Court,  there  are  express  words 
of  revocation. 

And  therefore  I  am  of  opinion,  that  the  second  will  is  executed  according  to  the 
.Statute  of  Frauds,  and  doth  amount  to  a  revocation. 

Lord  Chief  Justice  Willes. — If  this  had  been  a  new  case,  I  sliould  have  prayed 
time  to  consider,  because  1  own  I  am  not  quite  satisfied  with  the  opinion  I  am  about 
to  give ;  but  I  am  overborne  by  the  cases,  and  authorities  ;  and  I  am  conscious  that 
greater  mischiefs  would  arise  by  my  differing  from  the  authorities  than  in  giving 
that  opinion. 

I  shall  lay  the  second  question,  whether  the  words  in  the  sixth  section  of  the  statute 
relate  to  wills  of  revocation,  out  of  the  case  ;  for  it  would  be  absurd  to  say.  that  wills 
amounting  to  a  revocation  shall  be  executed  in  one  manner,  and  wills  disposing  of 
lands  shall  be  executed  in  another. 

And  on  the  first  question,  had  it  been  a  new  case,  I  should  have  doubted  :  but  the 
cases  and  authorities  are  too  strong  to  be  got  over.  If  mischief  appear,  the  legisla- 
ture may  interpose  ;  but  it  is  too  much  for  the  Court. 

[230]  111  Lee  against  Libb,  there  were  not  three  witnesses  to  either  will,  or  codicil. 
In  Lodge  against  Jennings  there  were  two  signings,  and  each  signing  was  a  distinct 
execution,  and  but  one  witness  could  attest. 

The  cases,  where  it  is  held  that  three  witnesses  may  attest  at  different  times,  are 
stronger  than  the  present,  and  may  be  attended  with  mischiefs.  If  the  three  witnesses 
attest  at  different  times,  they  cannot  all  see  the  testator  execute. 

Moreover,  the  three  witnesses  are  intended  to  be  a  check  on  each  other  :  how  can 
they  be  so  if  they  attest  at  diil'erent  times  l 

However,  there  are  strong  authorities,  and  I  am  glad  this  case  doth  not  go 
so  far. 

And  as  I  find,  upon  the  whole,  that  in  favour  of  wills,  the  cases  have  gone  farther 
than  the  present,  where  wills  have  been  fairly  obtained,  I  am  of  opinion  this  will  is 
well  executed. 

But  I  put  in  my  claim  to  be  of  opinion,  that  sealing  is  not  signing,  nor  do  I  know 
that  it  has  been  so  determined  ;  and  I  look  upon  myself  at  liberty  to  consider  it,  in 
case  the  point  should  arise. 

Lemayne  c.  Stanley  is  no  authority  for  the  purpose.  That  merely  determined 
that  writing  the  name  at  the  beginning  of  a  will  was  signing. 

Warneford  against  Warneford  was  at  nisi  prius,  and  is  not  considerable  as  an 
authority,  though  it  ought  to  have  some  weight. 

The  Master  of  the  Rolls  concurred  in  opinion,  and  observed  that  sealing  identified 
nothing  at  law,  and  that  the  seal  is  often  put  by  a  stationer. 

The  Lord  Chancellor  observed,  that  the  second  will  was  executed  at  New  York, 
and  proved  there,  and  was  [231]  not  suffered  to  be  sent  from  thence,  as  it  related  to 
lands  there,  as  well  as  to  lands  here ;  and,  therefore,  the  question  could  not  be  deter- 
mined at  law,  and  concurred  with  the  Judges. 

If  this  had  been  res  integra,  his  Lordship  .said  he  should  have  had  doubts,  but  as 
it  was  res  judicata,  he  must  be  governed  by  authorities ;  and  he  thought  this  case 
not  so  strong  as  the  cases  that  had  been  cited. 
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And  he  was  of  opinion  on  the  second  question,  tliat  the  words  in  the  sixth  section 
ot  the  statute,  '  signed  by  the  testator  in  the  presence  of  three  witnesses,"  refer  to  the 
words  '•  other  wituig,"  and  not  to  the  words  "  i^-iU,  or  codieii  " ;  and  lield  the  will 
to  be  well  executed. 

[Mews'Dig.  Will,  IV,  A,  1.] 

Frankland  v.  Frankland. 

25  May  1753. 

Question  concerning  examiner's  right  to  take  depositions  in  the  countr}-. 

The  cause  being  at  issue,  the  defendant  prevails  with  the  examiner's  clerk  to  go 
into  Norfolk,  and  to  examine  Sir  Andrew  Fountain  as  a  witness. 

The  plaintiff  moved  this  day  to  suppress  the  depositions  for  irregularity. 

Lord  Hardwicke,  C. — Two  questions  have  arisen  : 

One  as  to  the  irregularity  of  tlie  proceedings  : 

The  other,  as  to  the  interest  of  the  officers  of  this  Court. 

The  clerks  in  Court  copy  the  depositions  taken  on  commission  ;  and  the  examiners 
copy  depositions  taken  by  them  virtute  officii. 

This  is  an  ancient  question.  The  examiners  did  heretofore  claim  to  be  the  sole 
examiners  of  the  Court. 

[232]  It  would  be  inconvenient  to  the  parties  if  the  defendant  could  take  a  single 
examining  clerk  into  the  country  ;  for  the  clerk  on  one  side  might  agree  to  go,  and  the 
clerk  on  the  other  might  refuse,  and  so  lose  the  opportunity  of  cross-examining. 

Where  a  witness  is  examined,  the  adverse  party  hath  a  right  to  call  on  him  to  be 
cross-examined,  and  to  attend  for  tliat  purpose  four  days. 

Can  this  be  done  out  of  Norfolk  ? 

In  Lord  Nottingham's  manuscripts,  he  mentions  two  cases  in  which  the  examin- 
ing clerks  have  gone  out  of  the  office  to  examine  ;  Darrel  v.  Shirley,  20  Eliz.  [157ri-77]: 
Roper  V.  Wiseman,  21  Car.  I.  [1G43-44];  and  also  mentions  Castlemain  v.  Doe,  18  Car. 
II.  [1666-67],  and  Mosely  v.  Maynard,  20  Car.  II.  [1668-69] ;  but  hold^  this  course  of 
all  others  most  dangerous,  and  thinks  fit  to  restrain  all  itinerary  examiners,  and  from 
the  two  last  cases  had  seen  mischiefs. 

There  can  be  no  right  to  examine,  where  there  is  no  process  to  compel  a  witness 
to  appear. 

Parties  have  a  right  to  have  witnesses  examined  in  their  presence. 

But  that  being  impossible  here,  the  method  to  supply  it  hath  been,  to  examine  them, 
either  by  the  examiner,  or  by  commissioners,  and  to  make  this  examination  amo\int 
to  an  examination  in  the  presence  of  the  parties,  the  \ritness  is  first  to  he  produced 
at  the  seat  of  the  Clerk  in  Court,  for  the  adverse  party  ,;  and  a  note  of  liis  name  and  place 
of  abode  is  delivered. 

If  the  party  could  carry  an  examining  Clerk  into  the  country,  there  would  be  no 
commissioners  to  examine  witness&s  de  bene  esse  ;  yet  this  was  never  attempted. 

[233]  However,  by  consent  these  depositions  were  read,  but  without  prejudice 
to  the  general  question  concerning  the  regularity  of  taking  them,  and  the  right  of 
any  officers  of  the  Court. 

Westcomb  v.  Westcomb. 
26  May  1753.     So  in  Torin  v.  Jcrvois,  19th  Oct.  1750. 

The  committee  of  the  estate  of  a  lunatic,  appointed  his  guardian  to  answer,  and 
defend  the  suit. 

WOODROFFE  V.    KiNASTON. 

21  June  1753. 

A  wi-it  of  certiorari  returnable  in  the  Court  from  whence  it  issues,  a"^  it  must  be 

to  return  the  record,  not  the  tenor  of  the  bill,  m  the  Mayors  Court. 

On  a  motion  to  supersede,  or  quash  a  writ  of  ^^''^f  ^f  "r^J;";  Londmi^S 
to  remove  proceedings  in  replerin,  in  the  Mayors  Court  of  the  citj  of  London,  th.ct 
objections  were  t^^^en  to  the  writ.  .^  ^^  ,^^^^  l,^^„  ■ 

a  ccS;:  oAa!: f  ^Cs  to'tl^TlelyrS^inie  of  the  return,  it  being  t.ted  the  .th 
C.  I.— 9 
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of  F'ebniary,  and  iTHirnal>Io  fifteen  days  after  Easter  :  Tliirdly.  t  hat  it  was  not  to  remove 
the  record  itself,  hut  only  the  tenor  thereof. 

Loril  Ihtrdwicke.  C,  was  of  opinion,  tlic  writ  was  f,'o(Kl  as  to  its  beinf;  returnable 
in  this  Court,  and  as  to  the  return  thereof.  But  that  with  res])ect  to  the  return,  it 
ou;iht  to  be  shortened,  and  directed  the  Cursitor  to  prepare  a  writ  for  that  purpose; 
and  as  to  its  iieinj^  made  to  return  the  tenor,  and  not  the  record  itself,  his  Lordship 
was  of  opinion  it  was  erroneous,  and  ordered  it  to  be  suppressed,  and  a  ]irocedertdo 
to  issue. 

[234]  S.MiTii  V.  Edwardson. 
■23  June  1753. 

The  defendants,  the  infants,  being  in  contempt  to  an  attachment  for  want  of  answers, 
were  brouglit  into  Court,  to  have  a  guardian  assigned  :  the  senior  .Six  Clerk  not  towards 
the  cause,  is  usually  ajipointcd  ;  but  in  tliis  case,  tlie  infants  praying  their  father 
might  be  assigned  their  guardian,  the  Court  assigned  him  to  be  their  guardian. 

P.utRY  V.  Morgan. 

29  June  1753. 

The  plaintiff'  after  filing  his  bill,  to  which  defendant  Morgan  put  in  an  answer, 
being  advised  to  amend  it  in  divers  particulars,  which  required  a  new  engrossment, 
did,  without  an  order  for  that  purpose,  file  an  amended  bill,  to  which  the  defendant 
Tonge  was  named  a  party  ;  and  the  defendants  appeared  to  both  bills  ;  on  motion 
for  the  purpose,  liberty  was  given  to  the  plaintiff'  to  amend  liis  bill,  on  payment  of 
20s.  costs  ;  and  for  that  purpose  to  take  the  last  engrossment  off'  the  file,  and  to  amend 
the  same,  amending  the  defendant  Tonge's  copy. 

Newton  v.  Dent. 
5  July  1753. 

Defendant  in  contempt,  and  being  arrested,  gives  his  bail  bond,  and  puts  in  a  plea  ; 
tlie  plea  discharged  for  irregularity. 

The  defendant  being  in  contempt  to  an  attachment,  for  want  of  liis  answer,  obtained 
several  orders  for  time  to  answer,  but  neglecting  to  put  in  liis  an  [235]->'^*"er  tbe  plaintifi' 
on  the  Stli  of  June,  1 783,  sued  out  an  attachment  with  proclamation  against  the  defend- 
ant, returnable  the  21:th  of  June,  and  on  the  IGth  of  June,  the  defendant  was  arrested 
thereon,  and  he  gave  his  bail  bond,  and  the  sheriff  returned  a  cepi  corpus,  and  there- 
upon on  the  25th  of  the  same  June,  the  plaintiff  obtained  an  order  for  the  messenger 
to  bring  the  defendant  into  Court  to  answer  his  contempt.  On  the  afternoon  of  the 
same  25th  of  June  the  defendant  put  in  a  plea,  pleading  a  former  suit  instituted  by 
the  present  plaintiff  for  the  same  purpose  still  depending.  The  plaintiff  applied  this 
day  by  Mr.  Solicitor  General,  Mr.  Clark,  and  Mr.  Robins,  to  discbarge  the  plea  for  being 
irregularly  put  in  ;  the  defendant  having  obtained  an  order  only  for  time  to  answer, 
and  being  in  contempt  for  want  of  an  answer. 

It  was  opposed  by  Mr.  Henley  and  Mr.  Green,  of  counsel  with  the  defendant  ;  and 
Lord  Ilardwicke,  C,  ordered  the  plea  to  be  discharged  :  but  it  was  ordered,  that  on 
the  defendant's  entering  his  appearance  with  the  register  in  a  week,  consenting  that  a 
commission  of  sequestration  should  issue  again.st  him,  in  case  he  did  not  put  in  his 
answer  by  the  time  after  mentioned,  he  should  have  six  weeks  further  time  to  put  in 
his  answer. 

TORIN   V.    FOWKE. 

30  July  1753. 

The  plaintiff  came  in  under  a  decree  in  a  cause  wherein  he  was  no  party,  to  prove 
a  debt,  and  to  receive  satisfaction,  for  which  he  had  filed  his  bill.  [236]  If  tbe  plaintiffs 
in  the  former  cause  delay  prosecuting,  the  plaintiff  in  the  other  was  to  be  at  liberty 
to  prosecute  the  decree  in  the  name  of  the  plaintiffs  to  that  suit,  indemnifying  them. 
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Lake  v.  Lake. 
3  Nov.  1753.    1  Wik  213,  S.  C. 

An  objection  was  taken  to  reading  parol  evidence  in  support  of  the  legal  operation 
oi  a  will.  or 

Lord  Hardirkke,  6'.,  cited  Littlebiiry  v.  Euclilcy,  where  parol  evidence  was  read 
in  support  of  the  legal  operation  of  a  will,  to  rebut' an  equity  for  the  resulting  trust  ; 
and  declared  the  present  case  was  to  the  same  efTect,  and  over-ruled  the  objection. 

Handeside  v.  Brown. 

U  Nov.  1753. 

Bill  in  another  cause  admitted  to  be  read  at  the  hearing  of  tliif,  as  a  corroborating 
circumstance  to  prove  a  stale  demand. 

The  bill  was  to  set  aside  several  conveyances  obtained  from  Sii-  John  Thoinecroft, 
for  fraud  and  imposition,  charging  that  the  consideration  money  (if  any)  was  paid  to 
one  Wills,  who  was  in  collusion  with  the  defendants,  and  repaid  the  same  to  them. 
The  defendants  insisted  on  the  fairness  of  the  transaction  ;  and  in  order  to  prove  the 
payment  of  the  consideration  money  to  Wills,  who  acted  as  attorney  for  Sir  John 
Thornecroft,  the  defendants,  at  the  hearing  of  the  cause,  offered  to  read  a  bill  filed  by 
Sir  John  Thornecroft  against  Wills,  for  a  general  account  of  dealings,  and  transactions, 
whereby  he  charged  Wills  [237]  particularly,  with  having  received  the  consideration 
money  for  the  aforesaid  conveyances,  and  which  he  had  embezzled. 

The  plaintiffs  objected  to  reading  the  said  bill,  for  that  a  bill  was  made  up  of  the 
allegations  of  counsel  ;  that  at  law  it  never  was  admitted  ;  and  they  had  never  heard 
it  had  been  admitted  in  this  Court.  And  the  reason  why  an  answer  was  admitted 
to  be  read  was,  for  that  it  was  upon  oath. 

It  was  said  on  the  part  of  the  defendant,  that  it  was  read  as  a  corroborating  circum- 
stance of  a  stale  fact. 

Lord  Hardwicke,  C. — The  question  is,  first,  whether  a  bill  in  another  cause  can  be 
read  as  legal  evidence  against  a  person  no  party  to  that  suit. 

Secondly,  Whether  it  can  be  read  as  a  corroborating  circumstance  to  prove  a  stale 
fact,  the  witness  being  dead.  His  Lordship  cited  Snow  v.  Phillips,  1  Sid.  220  (1  Keb. 
780,  S.  C.) ;  Woollet  v.  Robert,  1  Ch.  Cas.  64 ;  Mountford  v.  Kanic,  2  Keb.  499,  and 
stated  they  were  all  the  cases  he  could  find  on  what  had  been  said  concerning  the  present 
question.  "  The  intent  of  this  evidence  is  to  prove  a  matter  of  fact  :  and  as  an  answer 
was  put  in  to  the  bill,  it  proves  privity,  and  brings  it  within  the  two  first  cases.  But 
as  I  am  not  willing  to  break  through  the  modern  rule  (which  doth  not  pei-mit  bills 
in  another  cause  to  be  read  as  legal  evidence),  I  shall  therefore  consider,  whether  it 
may  not  be  read  to  verify  k  stale  fact,  and  I  am  of  opinion  it  may  as  a  corroborating 
circumstance. 

His  Lordship  therefore  over-ruled  the  objection,  and  allowed  the  bill  to  he  read. 
[Mews'  Dig.  Evidence,  HI,  b,  2,  b.] 

[238]  Lord  Lempter  v.  Earl  Pcjmfret. 
24  Nov.  1753. 
Tenant  in  tail  refused  a  discovery  of  a  settlement. 
This  came   before   the  Court  on   exceptions   to   the  Master's  report,  he  having 
reported  the  defendant's  answer  insufficient.  _    _        .       ,      ,  »       .i 

The  bill  was  for  discovery  of  title  deeds,  and  for  an  injunction  to  stay  waste  :  the 
plaintiff  charging  that  the  defendant  his  father  was  tenant  for  life  only,  subject  to 
waste,  with  remainder  to  him  in  tail.  r  j     i„     ,  f>  to 

Lord  Hardwicke,  C.-k  plaintiff  is  entitled  to  come  for  a  discovery  of '  <-«  •  '  f-^^*;' 
where  he  wants  them  as  auxiliary  to  relief,  or  for  remedy  at  law,  but  not  without  any 
occasion  for  such  relief  or  remedy. 
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If  there  lie  deeds  relative  to  an  estate  touching  which  no  relief,  or  remedy  is  wanted, 
yet,  if  the  party  have  occasion  to  mortgage,  he  may  he  entitled  to  a  discovery. 

So  as  hetween  father  and  son. 

If  a  reasonable  proposal  of  marriage  wei-e  made  to  the  son,  and  the  father  refused 
to  discover  deeds,  a  court  of  equity  might  grant  a  discovery :  hut  that  is  not  the  case 
here  :  and  it  is  incumbent  on  a  court  of  equity  not  to  give  way  to  new  inventions, 
that  may  create  mischiefs. 

The  question  now  before  me  is,  Whether  the  answer  can  be  said  to  he  sufficient 
without  breach  of  the  course  of  the  Court ;  for  the  bill  doth  not  charge  the  settle- 
ment to  be  in  the  custody  of  the  plaintiff,  and  that  he  hath  threatened,  or  intends 
to  destroy  it. 

And  though  in  case  of  a  jointress,  the  Court  will  direct  a  delivery  of  title  deeds  on 
confirming  her  join-[239]-ture  ;  yet,  as  between  father  and  son,  the  Court  has  always 
suft'ered  the  settlement  to  remain  with  the  father  for  the  benefit  of  the  family,  unless 
he  hath  threatened,  or  intended  to  destroy  it. 

That  is  not  the  case  here  ;  nor  is  it  credible.  The  defendant  the  father  is  tenant 
for  life,  not  subject  to  waste.  It  is  his  own  settlement,  and  he  swears  lie  is  dispunish- 
able for  waste. 

Therefore  allow  the  exception. 

[Mews'  Dig.  Discovery,  A,  III  ;  Husband  and  Wife,  I,  1,  c] 

Emmet  v.  Ayuffe. 
(Reg.  Lib.  A.  21.)    8  Dec.  1753. 

The  question  arose  upon  a  policy  of  insurance  of  a  ship  bound  from  Naples,  which 
was  seized  there.  An  action  having  been  brought  on  the  policy,  the  plaintiff  filed 
his  bill  for  an  injunction,  and  for  a  commission  to  examine  witnesses  to  enable  him 
to  proceed  at  law,  but  prayed  no  relief. 

An  injunction  was  granted,  and  continued  upon  terms,  and  the  plaintiff,  and 
defendant  to  be  at  liberty  to  examine  persons  named  in  the  order,  and  each  side  to 
have  liberty  to  cross-examine. 

On  the  r2th  February  1755,  the  defendant,  after  stating  the  above  order,  and 
that  he  had  examined  his  witnesses,  and  that  the  plaintiff  had  cross-examined  them, 
but  had  not  sued  out  a  commission,  moved  that  the  injunction  might  be  dissolved, 
and  that  the  depositions  taken  on  the  part  of  the  defendant  be  published,  and  that 
he  might  read  such  depositions  as  evidence  at  the  trial  at  law. 

[240]  After  hearing  counsel  on  both  sides,  the  Lord  Chancellor  dissolved  the 
injunction  and  ordered  the  depositions  to  be  published.  His  Lordship  cited  Royal 
Exchange  Assurance  Company  v.  Barker,  10th  December  1742.* 

James  Tuckfield  and  Frances  his  Wife,  Plaintiffs  ;  James  Buller  the  Elder,  and 
James  Buller  his  Infant  Son,  Defendants. 

(Reg.  Lib.  B.  fol.  39.)     13  Dec.  1753. 

Partition  of  an  estate,  the  legal  estate  being  in  trustees.  One  of  the  cestui  que  trusts 
being  an  infant,  the  conveyance  respited,  until  he  attained  twenty-one,  and  the 
parties  to  hold,  and  enjoy  in  the  mean  time. 

William  Gould,  seised  in  fee  of  estates  in  the  county  of  Devon,  and  of  other  estates, 
for  long  terms  of  years,  died  intestate,  leaving  Elizabeth  his  widow,  and  two  children, 
the  plaintiff  Frances,  and  Elizabeth,  afterwards  the  wife  of  the  defendant  James  Buller, 
and  the  infant,  his  heirs  at  law,  who  became  seised  of  the  estates,  subject  to  an  annuity 
of  £200  to  Elizabeth  their  mother,  by  way  of  jointure. 

Elizabeth  the  daughter  having  attained  the  age  of  twenty-one,  in  consideration 
of,  and  previous  to  her  marriage  with  the  defendant  James  Buller  the  elder,  by  proper 
deeds,  conveyed  all  and  singular  her  undivided  share  of  the  said  estates  to  Sir  John 
Clark  baronet  and  another,  and  their  heirs,  &c.,  to  the  use  of  the  said  intended  husband 

*  The  like  order  in  Elcock  v.  Spencer,  25  May  1750;  Parker  v.  Gardiner,  18 
March  1738. 
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in  tail  mnlp    FOAII  witwL  ■    i  ^"*^'  '^"'^  °'^''*^'"  ^^^  "f  the  marriage 

such  narSittn   thTTr,  ,  Jp?  t  do  every  act  to  perfect  such  partition,  and  that  after 

thrsame  ases^rthf^n  W'fr  ,    "\^f  ''■'''^  "^  '^"^  "^^'^'y  "^  '^'  '^'■'^'^  '^°ds  to 
tne  same  ases  as  the  Bullers  undivided  moiety  stood  limited 

^.S^\^^T^  '^r^f^i^l'''',  P'r''^'''  ''"^  P'"'"tiiT  l^'-'-^^'ces  not  being  of  age,  by  articles 
dat  d     ah  March  1<40,    he  plaintiff  Frances  covenanted,  when  of  age,  fo  convey    er 

thi^l  tii  TT^J  f  /f'V  '^  '"i"^^*°  J°'^"  Y^'-'^'  ^"d  °tliers  therein  named  and 

their  heirs,  to  the  use  o   the  plaintiit  John  for  life  ;  remainder  to  the  wife  for  life  with 
remainder  in  stnct  settlement;  with  the  ultimate  remainder  to  the  plaintiff  John  in 

The  plaintiff  Frances  having  attained  the  age  of  twenty-one,  the  plaintifT  levied  a 
fine,  and  fresh  articles  were  entered  into,  which  bore  date  the  12th  of  June  1745  but 
no  alteration  was  made  in  the  limitations,  except  in  the  ultimate  remainder,  which, 
instead  of  being  to  the  plaintiff  John  in  fee,  M-as  to  be  as  the  plaintiffs  should  appoint, 
and  m  default  of  appointment,  to  tlie  use  of  the  survivor  in  fee 

The  defendant  James  Buller  the  elder  having,  as  it  was  alledged,  got  into  possession 
of  the  estate,  and  cut  down  timber,  the  bill,  besides  praying  partition,  prays  an  account. 

The  cause  was  heard  this  day  (5  Feb.  1 749.  Reg.  Lib.  B.  fol.  295),  when  a  partition 
was  directed  of  the  estate  in  moieties  between  the  plaintiff  and  defendant,  to  be  held 
and  enjoyed  in  severalty,  and  the  parties  were  to  execute  mutual  con-[242]-ve\ance8 
of  their  respective  allotments,  which  the  Master  was  to  settle ;  and  tlie  defendant, 
James  Buller  the  infant,  was  to  execute  the  conveyance  when  he  attained  twenty- 
one,  unless  he  shewed  cause  to  the  contrary ;  and  "the  partv  to  hold,  and  eiijov  in 
the  mean  time. 

A  commission  of  partition  issued.  The  commissioners  executed  it,  and  the  Master 
settled  conveyances  of  the  respective  allotments. 

At  the  first  seal  after  Mich.  Term  1753,  the  plaintiffs,  by  Mr.  Solicitor  General, 
Mr.  Noel,  and  Mr.  Capper,  their  Counsel,  moved  that  the  execution  of  the  con- 
veyances might  be  suspended  until  the  infant  attained  the  age  of  twenty-one,  and 
was  capable  of  executing  the  deeds ;  and  argued  the  impropriety  of  executing  tlieni 
sooner. 

Mr.  Henley,  and  Mr.  Wilbraham  were  Counsel  for  the  defendants,  and  urged,  that 
the  decree  was  such  as  was  usually  made  in  such  cases,  and  cited  Davenport  v.  Oldis, 
decided  by  the  Lord  Chancellor,  8th  July  1738  (rid.  1  Atk.  579),  by  wliich  the  parties 
of  age  were  to  execute,  and  the  infant  when  he  attained  twenty-one,  unless  he  shewed 
cause  to  the  contrary. 

Lard  Hardwicke,  C,  said  he  would  con.sider  fif  the  case,  and  it  stood  over  until  this 
day  (13  Dec.  1753.     Reg.  Lib.  B.  fol.  39),  when  he  delivered  his  opinion. 

In  the  case  before  me  there  hath  been  a  decree  directing  a  partition  :  one  of  the 
parceners  is  an  infant;  and  by  the  decree  mutual  conveyances  are  to  be  executed,  and 
the  infant  to  join  when  twenty-one,  unless  he  sliew  cause  to  the  contrary ;  and  the 
parties  to  hold,  and  enjoy  in  severalty  in  the  mean  time. 

[243]  Tlie  objection  is  ;  that,  as  the  conveyances  are  to  be  mutual,  it  is  absurd  that  one 
shall  execute,  and  convey  away  his  freehold,  anil  tlie  other  to  have  it  in  his  power  to 
object  when  he  attains  twenty-one.  A  case  of  Davenport  t'.  Oldis,  said  to  have  been 
determined  by  me,  hath  been  cited  in  support  of  the  decree  :  I  might  make  such  a 
decree  ;  and  I  am  apt  to  think  others  similar  to  it  may  be  found,  but  I  think  thcni 
wrong  ;  and  thinking  them  so,  it  is  proper  they  sliould  be  set  riglit. 

Look  into  precedents,  and  see  what  is  the  course  of  the  Court  in  decrees,  where 
there  is  an  infant.  In  decrees  of  foreclosure,  where  tlie  infant  is  mortgagor,  the  legal 
estate  is  not  in  him  ;  it  is  only  the  equity  of  redemption  :  and  the  only  cause  he  can 
shew  is  upon  the  face  of  injustice,  but  if  "riglit,  no  cause  will  lie.  But  where  therc  is 
an  infant,  and  the  legal  estate  is  in  liim,  the  parol  may  demur,  and  the  Court  will  not 
decree  it.  See  the  case  of  Lord  Brook  v.  Lord  Hertford,  Hi).  1728,  2  P.  Wms.  518, 
which  is  a  strong  case  in  point.  There  the  legal  estate  was  devised  to,  and  was  in  trustees, 
and  the  cestui  que  trust  was  an  infant.     It  is  so  in  the  present  case  :  I  think  the 
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application  reasonable,  and,  therefore,  let    he  execution  of  tlie  conveyances  be  res]>ited 
until  the  infant  conies  of  age,  or  further  order.* 
[Mews'  Dig.  Infant,  G,  4,  b.     Followed,  Att.-Gen.  v.  Hamilton,  ISIG,  1  Madd.  214.] 

[244]  W.\LTON  V.  Tryon. 

10  Dec.  1753.     Anibl,  i;SO,  S.  C. 

Question  as  to  tithes  of  lopping  of  ancient  pollard  oaks  and  of  beech  wood,  as  well  as 

the  bodies  as  lopping. 

The  above  cause  stood  this  day  for  judgment. 

Lord  Ilardwicke,  6'.— The  plaintiff's  bill  is  for  an  account  of,  and  satisfaction  for, 
tithes  of  three  species. 

1st.  Tithes  of  lopping  of  ancient  pollard  oak,  and  asli  cut  in  a  wood  called  Ashurst 
Wood,  in  the  parish  of  Mitcliam  in  the  county  of  Surry. 

2d.  Tithes  of  beech  wood,  as  well  the  bodies,  as  tops. 

3d.  Tithes  of  rabbits,  bred  and  sold  from  the  warren  called  Ashurst  Warren. 

The  principal  question  arises  on  the  two  first  species  of  tithes  ;  as  to  which  it  is 
proved,  that  there  is  no  coppice  or  underwood  ;  that  the  oaks  and  ashes  are  ancient 
pollard  trees  ;  that  the  beeches  are  of  twenty  years'  growth  or  upwards ;  and  that 
the  far  greatest  part  was  cut  and  made  into  faggots  for  fire  ;  some  small  part  only 
having  been  made  into  posts  and  rails,  and  used  for  wheelwright's  work. 

It  is  also  proved  that  tithe  hath  been  paid  for  the  wood  so  fallen  at  former  falls. 

The  general  point  made  by  the  bill  is,  that  for  all  firewood  of  such  kind  as  in  the 
bill,  cut  or  made  into  faggots,  tithe  is  due  to  the  rector  :  and  this  hath  been  argued 
on  reason,  and  on  precedents  ;  and  the  great  precedent  of  Greenaway  v.  the  Earl  of 
Kent  is  relied  on. 

1  therefore  will  consider  it  first  on  reason,  and  then  on  authorities. 

[245]  It  is  argued  on  reason,  that  tithe  ought  to  be  paid  of  wood,  as  of  any  other 
growth  of  the  earth,  which  annuatim  renovat.  But  this  proves  too  much  :  That 
all  wood  paj's  tithes.  All  wood  increases  yearly  as  coppice  wood  ;  but  though  all 
wood  annuatim  crescit,  yet  non  annuatim  renovat ;  and  coppice  wood  is  subject  to 
tithe  though  non  annuatim  renovat.  Yet  the  law  takes  notice  of  it  to  be  cut,  or  taken 
in  a  certain  space  of  time  ;  like  the  case  of  saffron,  which,  though  gathered  but  once 
in  three  years,  pays  tithes  ;  but  of  timber  trees  the  rule  is  otherwise,  and  the  law  doth 
not  expect  a  stated  time  of  felling  them  ,  but  they  are  considered  as  part  of  the 
inheritance. 

Loppings  of  pollards  are  tenantcy  profits,  and  shoidd  answer  tithes  ;  and  in  many 
places,  loppings  of  spiral  trees  are  allowed  to  the  tenant  ;  yet  those  are  timber. 

It  is  argued,  that  the  use  for  which  wood  is  cut,  determines  whether  it  be  titheable  ; 
and  that  if  it  is  cut  for  fire,  it  should  answer  tithe. 

If  this  shoifld  be  admitted,  it  would  be  a  dangerous  innovatitm  :  Certainty  is  the 
mother  of  repose,  and  therefore  the  law  aims  at  certainty  :  the  subsequent  use  of  a 
thing,  as  it  alters  not  its  nature,  cannot  add  a  titheable  quality  ;  but  a  case  is  put  where 
the  use  determines  whether  it  is  titheable,  viz.  where  wood  is  cut  to  be  burnt  in  the 
house  of  a  parishioner  within  the  parish,  in  which  case  it  is  not  liable  to  tithe ;  but 
this  is  not  by  common  right,  but  by  special  custom. 

In  many  cases  the  use  of  the  wood  at  cutting  is  not  known.  If  so,  how  is  it  possible 
to  set  out  tithes  at  the  felling  1  And  if  it  were  laid  down  as  a  rule,  that  wood  was 
titheable  at  felling,  it  would  vary  the  law  in  several  instances,  viz.  in  woods  near  iron 
forges,  [246]  and  where  there  is  plenty  of  timber,  they  cut  down  timber  trees,  and 
apply  them  for  fuel.  Therefore  if  this  doctrine,  that  the  subsequent  use  of  the  wood 
makes  it  titheable  or  not,  prevails,  it  would  constitute  two  different  laws  of  tithe  of 
wood  in  different  parts  of  the  kingdom,  and  produce  confusion. 

It  is  said  farther,  that  by  the  general  rule  of  the  law  of  tithes,  cattle  bred  for  the 
plough,  or  pail,  do  not  answer  tithes,  till  the  general  use  determines,  whether  they 
will  be  titheable  or  not ;  but  as  to  colts,  tithe  is  not  predial,  but  mixed,  which  the 

*  Ambl.  197,  S.  C,  and  Hubble  v.  Read,  23  April  1784.  Similar  case  determined  by 
LordThurlow,G.,upon  the  same  ground,  after  doubting,  and  seeing  the  above  case. — J.D. 
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Thus  much  on  the  reason  of  the  thing. 

But  the  law  of  tithes  is  positive,  and  is  tiiis  ■ 

Of  all  timber  trees  of  the  age  of  twenty  years  or  upwards,  whether  thev  be 
timber  trees  by  common  law  or  by  custom,  no  t.the  is  payable  either  of  bo^ie  o,« 
or  lops  for  whatever  use  employed,  with  this  exception,  that  in  certain  parti  ula'^' 
mtnt'onTd"    "  ^'"^^P"^'^'  "^  ''''^'  ^«^«  ^'^'^'^^^  trees  become  subject  to  tithe  as  aft^; 

are  Tiabli'to  Jithe'''''''^  "'  ^'''  ''''^"*'  °^  ^''^"'  ^''^^"*  '  ^"^  '^"PP''^''  '^"^  underwo<xl 
In  the  year  book  of  Edw.  the  :3d.  it  is  said,  it  was  never  known  tithe  was  paid  of 
great  trees    or  timber;  Stat    of  Sarum,  2d  Leonard,  80;   Fitzherberfs  Nat.  Brev 
51 ;  Reg.  49,  Lord  Coke,  2d  In.st.  645;  Selden's  History  of  Tithes. 

[247]  Judgments  at  law  have  been  that  timber  trees  of  twenty  years'  growth  or 
upwards,  are  tree  from  tithes  as  well  as  to  lops  and  tops,  as  to  the  body 

In  Mohii's  case  in  Plowden.  470,  the  Court  was  of  opinion,  horn  beam  was  not 
timber  and  was  therefore  titheable  ;  and  it  is  now  settled,  unless  by  custom  horn 
beam  be  timber  :  And  it  is  so  laid  down  in  Lifords  case  (11  Co.  4C  b),  on  a  question 
of  waste  2d  Instit.  042,  where  the  body  is  free  of  tithe,  every  other  part  is  likewise 
exempted,  except  as  to  germains  growing  from  roots  of  trees  fallen. 

It  is  observable,  there  is  a  great  chft'erence  between  germins,  and  tops  of  pollards. 
As  to  germins,  nothing  is  remaining  of  trees  ;  but  in  case  of  pollards,  the  body 
remains,  which  will  exempt  the  branches.     See  (Ram  v.  Pat«nson)  Croke,  Eliz   477  • 
Moore,  908  ;  Littleton,  108.  ' 

I  will  next  consider  the  cases  cited  against  these  authorities. 
First  Brownlow,  94.     Man  v.  Somerton,  is  not  in  point. 

In  1st  Levins,  189,  Hawes  v.  Cornwall,  it  is  said  pollards  of  fifty  years'  growth  shall 
pay  titlies  when  felled  ;  but  this  case,  so  short,  and  imperfectly  reported,  is  not  to  be 
relied  on  :  it  is  better  reported  in  1st  Siderfin,  300,  by  which  it  appears  the  wood  felled 
was  coppice  wood. 

Pollards  of  twenty  years'  growth  before  topped,  are  pri\ileged  as  timber  trees ; 
and  the  bodies  of  such  may  be  used  as  timber,  and  are  so. 

The  modern  precedents  in  the  Court  of  Exchequer,  Briggs  v.  iMartin,  Trin.  0  of  W'm. 
&  Mary  ;  Northley  r.  Collard,  Mich,  (i  of  Wm.  &  Mary,  are  quite  contrary. 

[248]  And  there  is  no  reconciling  these  authorities,  but  on  the  supposition  that 
the  one  was  lopped  before  twenty  years'  growth,  and  the  other  after. 
Layfield  v.  Cooper,  12  July  1G98,  is  not  relied  on. 

The  great  case  is  Greenaway  v.  Earl  of  Kent,  in  Hil.  Term,  1705  (Bunb.  98),  where 
the  Court  declared  the  plaintiff  entitled  to  tithe  of  all  wo(k1  above  twenty  years' growth, 
as  well  as  underwood  that  was  cut  and  corded,  and  for  bark  stripped  ;  but  not  to  tithe 
of  wood  above  twenty  years'  growth,  which  was  not  cut,  and  corded. 

But  there  Lord  Chief  Baron  Ward  was  of  another  opinion,  and  the  decree  was 
made  against  that  opinion,  wliich  was  founded  on  the  old  rules,  and  was  the  better 
opinion. 

Biby  V.  Huxley,  22d  February  1724  (Bunb.  192).  is  against  that  determination. 
And  the  case  of  the  Earl  of  Kent  is  contrary  to  former  resolutions,  nor  is  it  fullnwcd 
by  the  subsequent  resolutions. 

Wliere  I  say  timber  wood  may  be  made  titheable,  it  is  to  prevent  fraud. 
A  parson  may  shew  timber  woods,  so  interepersed,  that  it  is  impossible  to  distin- 
guish them. 

As  to  tithe  of  beech  wood,  it  is  not  disputed  ;  but  this  is  above  twenty  years'  growth, 
and  so  depends  on  the  point,  whether  beech  be  timber  by  custom. 
As  to  tithe  of  rabbits,  if  titheable,  it  is  by  custom. 

An  issue  was  offered  by  tlie  Court,  to  try  whether  beech  in  the  said  parish  is  timWr 
by  custom,  and  whether  the  pollards  in  question  were  lopped  before  the  age  of  twenty 
years ;  but  the  plaintiff  declining  to  try  it,  the  bill  was  dismissed. 
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[249]  Turner  v.  Mitciiel. 

9  Feb.  1754. 

Plea,  so  far  as  it  went  to  the  account,  prayed  of  the  jjcrsonal  estate,  allowed  ;  as  to 
tlie  real  estate,  over-ruled. 

Aynsly  v.  Reed. 

(Reg.  Lib.  A.  fol.  5G5.)     11  Feb.  1754. 

Will  established  on  a  bill  by  the  heir  at  law  ;  the  equity  of  redemption  being  in  the 
plaintiff,  and  some  of  the  defendants.  In  default  of  redeeming,  the  liill  was  to  be 
dismissed  as  to  the  defendant, — the  mortgagee,  and  the  other  defendants  were  to 
stand  foreclosed. 

John  Aynsly  the  plaintiff'"s  father  being  seised  of  estates  at  South  Middleton,  called 
Highlands,  which  he  had  purchased  of  William  Aynsly,  subject  to  a  mortgage  in  fee 
to  the  defendant  Francis  Blake  Delaval,  for  securing  £200,  and  being  so  seised  of  other 
estates  in  the  same  coiuitrv,  by  his  will  (after  some  specific  devises)  devised  the  said 
estate  called  Highlands,  and  other  estates  therein  described,  to  the  defendant  Reed, 
his  heirs  and  assigns,  subject  to  the  jjayment  of  his  debts  and  legacies,  to  the  uses  follow- 
ing ;  to  the  plaintiff  for  life,  remainder  to  trustees  to  preserve,  <S:c.,  but  nevertheless  to 
permit  the  plaintiff'  to  receive  the  rents  and  profits,  after  his,  the  testator's  debts  and 
legacies  were  paid,  and  not  sooner ;  remainder  to  the  plaintifl''s  sons  and  daughters, 
by  any  other  wife  than  the  present,  in  strict  settlement,  and  in  defaidt  of  such  issue, 
then  to  his  two  daughters,  the  defendants,  Mary  Davidson  and  Ann  Tweddel,  during 
their  lives  as  tenants  in  common  ;  remainder  to  the  defendant  Francis  Tweddel  for  life  ; 
remainder  to  trustees  to  preserve,  &c.,  during  the  life  of  the  said  Francis  Tweddel,  yet 
nevertheless  after  payment  of  the  testator's  debts  and  [250]  legacies,  and  not  sooner,  to 
])ermit  the  defendant  Francis  Tweddel,  to  receive  the  rents,  ice,  during  his  life ;  with 
remainder  to  his  first  and  other  sons,  in  tail  male ;  remainder  to  his  grandson,  the 
defendant,  George  Tweddel,  in  like  manner,  but  not  to  receive  the  rents,  &'C.,  till  the 
debts  and  legacies  were  paid ;  wth  remainder  to  his  first  and  other  sons,  in  tail  male ; 
with  the  ultimate  remainder  to  the  testator's  own  right  heirs :  and  the  testator 
directed  his  trustee,  immediately  after  his  death,  to  enter  upon  his  said  trust  estates, 
and  receive  the  rents,  itc.,  and  charged  and  made  chargeable  the  same,  with  the  pay- 
ment of  his  del)ts,  etc.,  and  directed  him  thereout  to  pay  the  mortgage  to  the  defendant 
Delaval,  and  his  other  debts,  and  appointed  the  plaintiff'  the  sole  executor. 

The  plaintiff  jsroved  the  will,  and  the  defendant  Reed  entered  on  the  estates. 

The  bill  was  for  an  account  of  the  testator's  personal  estate ;  for  an  account  of 
what  was  due  on  the  defendant  Del-aval's  mortgage,  and  of  the  testator's  other  debts, 
&c.  ;  that  defendant  Reed  might  act  in  the  trust ;  and  that  if  the  personal  estate  were 
not  sutKcient  to  pay,  the  deficiency  might  be  raised  by  sale,  or  mortgage  of  the  trust 
estates. 

Reed  by  his  answer  admitted  the  will,  and  admitted  his  having  entered  on  the 
estate,  and  submitted  to  act. 

By  the  decree  dated  this  day,  the  plaintiff,  the  heir  at  law,  admitting  the  will,  it 
was  established,  and  the  trusts  ordered  to  be  performed  ;  and  an  account  was  directed 
of  what  was  due  on  Delaval's  mortgage  ;  and  upon  the  jilaintiff's,  or  upon  the  defend- 
ant's, Mary  Davidson,  Ann  Tweddel,  Francis  Tweddel,  and  George  Tweddel,  paying 
what  should  be  found  due,  the  niort-[251]-gagee  was  to  convey,  &c.,  and  in  default  of 
the  plaintiff's  or  the  said  defendants',  redeeming,  the  bill  as  to  the  defendant,  the  mort- 
gagee, was  to  be  dismissed,  and  the  said  defendants  were  to  stand  foreclosed  ;  but  in 
case  the  plaintiff,  or  the  said  defendants,  or  any  of  them,  should  redeem,  the  equity  of 
redemption  was  to  be  in  the  person  so  redeeming,  subject,  and  liable  to  such  trusts, 
and  limitations,  as  were  declared  by  the  -will,  concerning  the  same. 

The  decree  then  goes  on  to  direct  an  account  of  the  personal  estate,  and  the  other 
accounts  necessary  towards  executing  the  trusts. 

[See  Wicks  v.  Scrivens.  18G0,  1  John,  c^-  II.  215.] 
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GRimiET  V.   GRIMMET. 

(Reg.  Lib.  A.  fol.  199.)    21  Feb.  1754.    Anibl.  210,  S.  C. 

5-24  parts  of  the  residue  of  the  testator's  personal  estate  after  the  death  of  his  ^^^dow, 
and  £20  a-year  after  the  death  of  his  brother,  or  which  shall  be  deemed  equivalent, 
i/oO  in  some  of  the  pubhc  funds  to  .stand  in  the  names  of  trustees,  until  the  whole 
could  be  laid  out  in  lands  to  the  satisfaction  of  the  governors  of  the  charity  and 
his  executors  who  were  always  to  be  considered  as  trustees  of  the  charity,  to  which 
It  was  given,  held  not  to  come  within  the  Statute  of  Mortmain. 

William  Grimmet  made  his  will,  dated  1.3th  March  1749,  as  follows  :  "  I  give  £20 
per  aim.  to  my  brother  Francis  Grimmet  during  his  life,  to  be  paid  half-yearly,  from 
the  day  of  my  death,  out  of  the  interests  of  money  in  the  public  funds  or  mortgage,  or 
any  my  real  estates  or  personal  estates,  of  whicli  1  shall  stand  invested  ;  and  1  give  all 
the  rest  and  residue  of  my  real  and  personal  estate,  in  twenty-four  equal  parts,  in 
manner  therein  mentioned."  and  the  testator  also  gave  .A.  parts  to  his  wife  for  her  life. 

By  a  codicil  dated  lUtli  March  1749,  taking  notice,  that  4  parts  of  his  estates,  after 
payment  of  his  legacies,  and  for  exijeiices  remaining  undisposed  bv  his  will,  and  also 
taking  notice  of  the  annuity  of  £20  a-year  given  to  his  brother  Francis,  for  his  life,  he 
expresses  himself  thus  :  "  My  further  will  and  pleasure  [252]  is,  that  the  ..'V  parts  of 
the  remains  of  my  estate,  after  the  death  of  my  wife,  my  just  debts,  funeral  expences, 
pecuniary  legacies,  first  paid,  together  mth  the  £20  a-year  Avhich  my  said  brother 
Francis  is  to  enjoy  during  his  hfe,  after  his  death,  are  to  be  applied  in  clothing  and 
educating  twenty  poor  boys  of  the  parish  of  Brighthelmstone,  in  Sussex,  in  the 
principles  of  the  protestant  religion  ;  and  I  appoint  the  mini.ster,  churchwardens, 
and  overseers  of  the  said  parish  for  the  time  being,  wth  twelve  others  of  tlie  principal 
inhabitants,  which  are  to  be  made  choice  of  at  a  public  vestry,  as  governors,  or  trustees 
of  the  said  cliarity ;  and  my  further  will  and  pleasure  i.s,  that  the  said  ;/,  pirts  of  my 
estate,  after  debts  and  legacies  are  paid,  together  with  the  said  £20  a-year  after  the 
death  of  my  said  brother,  or  what  shall  be  deemed  equivalent  to  the  said  £20  per  aim., 
£7.50  be  in  some  of  the  parHamentary  funds,  to  stanil  in  the  names  of  some  of  the 
trustees  (who  are  to  execute  a  declaration  of  trust),  until  the  whole  can  be  laid  out  in 
the  purchase  of  lands  to  the  satisfaction  of  the  governors,  and  my  executors  before 
named  (who  are  always  to  be  considered  as  governors,  or  trustees  whilst  living  for  tlie 
uses  aforesaid),  that  is,  to  apply  the  interest,  profits,  and  rents  of  the  said  -/j-  parts  of 
the  residue  of  my  estates,  and  of  the  said  £7.50,  or  the  lands  to  be  purcha.sed  therewith." 

The  executors  after  the  death  of  the  testator  proved  his  \\\\\,  and  possessed  abund- 
antly more  than  would  pay  and  satisfy  the  debts,  funeral  expences,  legacies,  and  the 
said  annuity. 

The  plaintiff  insisted,  that  the  devise  of  the  said  ./V  parts,  and  of  the  fund  out  of 
which  the  annuity  of  [253]  .£20  to  the  testator's  brother  Francis  was  payaljle.  was  void, 
being  \rithin  the  Statute  of  Mortmain  of  the  9th  (Jeo.  2. 

The  minister  and  churchwardens  and  other  trustees  of  the  charity,  insisted  the 
bequest  of  the  said  JV  parts  of  the  residue  and  of  the  .said  £20  a-year,  or  the  £7r)(t  in 
Heu  thereof,  was  not  void ;  for  that  the  same  was  not  to  be  laid  out  in  lands,  until  it 
could  be  laid  out  to  the  satisfaction  of  the  governors  of  the  said  charity  ;  and  that 
therefore  the  same  ought  to  be  construed  a  direction  to  lay  it  out  in  .some  of  the  jniblic 
funds  only  ;  for  that  the  same  could  never  be  laid  out  in  the  purchase  of  lands,  to 
the  satisfaction,  and  approbation  of  the  governors,  and  trustees,  if  sucli  application 
thereof  could  any  wavs  be  construed  to  defeat  the  charity  itself,  and  insi.sted  it  was  the 
intent  of  the  testator,'  that  the  trustees  should  have  power  to  execute  the  trusts  as  they 

thought  fit.  ,      „  1         •  1 

On  hearing  the  cause  this  day.  Lord  llardwicke,  C.  ordered  £20  a-year  to  be  jvud 
to  defendant  Francis  Grimmet  during  his  life,  and  after  his  death,  the  sum  of  £.;)0  in 
heu  of  the  £20  a-year  as  directed  by  the  testator's  will,  to  be  taken  out  of  the  whole 
residue,  and  to  be  applied  for  the  benefit  of  the  charity.     , „„„  ^    _,   ,^  _     -,.  , 
[Mews'  Dig.  Charity,  V,  6,  b.    See  Lewis  v.  Allenby,  1870,  L.  R.  10  Eq.  6/0.] 
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Fenhoulhet  V.  Passavant. 

11  March  1754. 

If  specialty  creditors  exhaust  the  personal  estate,  the  simple  contract  creditors  are 
to  receive  a  satisfaction  7>r(7 /fl 7! /o,  out  of  the  real  assets  descended;  and  if  the  debts 
of  the  simple  contract  creditors  shall  not  amount  to  the  whole  of  the  personal  estate, 
which  the  [254]  specialty  creditors  shall  so  exhaust,  the  legatees  are  to  stand  in  the 
place  of  such  specialty  crecUtors  for  the  residue  of  what  they  shall  exhaust  out  of  the 
personal  estate,  and  are  to  he  paid  pari  passu. 

Blower  v.  Morket. 

3  April  1754.     3  Atk.  772,  S.  C. 

Costs  to  he  paid  out  of  an  estate  being  a  Hen  thereon,  and  do  not  drup  with  tlie  party, 

though  not  taxed. 

By  the  decree,  all  parties  were  to  be  paid  their  costs  out  of  the  estate.  The  defend- 
ants, Morret  and  wife,  die,  before  the  costs  are  taxed,  intestate,  and  insolvent.  Mr. 
Bolciero,  their  sohcitor,  applied  this  day  for  the  Master  to  proceed  to  tax  their  costs, 
and  to  be  paid  the  same. 

It  was  objected  by  the  residuary  devisee,  and  legatee,  that  the  costs  not  being 
taxed,  coidd  not  be  considered  as  a  debt,  or  judgment ;  and  not  being  so,  and  the  suit 
being  abated,  and  nothing  remaining  to  be  done  under  the  decree,  the  suit  could  not 
be  revived,  and  consequently  the  costs  dropt  with  the  party. 

Lord  Hardioicke,  C. — There  is  a  distinction  between  personal  costs,  and  costs  to 
be  paid  out  of  an  estate. 

Costs,  when  decreed  out  of  an  estate,  are  a  lien  thereon,  which  makes  it  a  security  ; 
and  there  being  nothing  executory,  there  is  no  occasion  to  revive ;  therefore  let  the 
Master  proceed  to  tax  the  said  late  defendant's  costs,  and  let  the  same,  when  taxed,  be 
paid  to  Mr.  Boldero,  their  solicitor. 

(3  &  25  July  1755,  Buckby  v.  Bird,  by  Sir  Thomas  Clarke,  M.  R.,  similar 
determination.) 

[See  Barry  v.  Stawell,   1840,   1  Flan.    &  K.    11.     For  previous  Proceedings  see 

S.  C.  2  Ves.  420.] 

[255]  Lord  Herbert  v.  Pusey. 

27  April  1754. 

Exceptions  to  the  joint  answer  of  defendant  Pusey  and  Goostrey.  Pusey  died  : 
the  exceptions,  after  some  doubt,  referred  as  to  Goostrey's  answer  only. 

Mayne  v.  Hochin. 

27  April  1754. 

If  a  defendant's  answer  is  reported  insufficient,  and  he  is  served  with  an  order  to 
amend  the  bill,  and  for  him  to  ans\ver  the  amendments  and  exceptions  at  the  same 
time,  he  must  answer  both  before  he  can  apply  to  dissolve  the  injunction  that  had 
been  obtained  on  the  original  bill. 

The  plaintiff  had  obtained  an  injunction  of  course,  till  answer  and  further  order. 
The  defendant  put  in  his  answer  :  upon  exceptions,  the  answer  was  reported  insuffi- 
cient. The  plaintiff  obtained  an  order  to  amend,  and  that  the  defendant  should  answer 
the  amendments,  and  exceptions  at  the  same  time.  The  defendant  put  in  an  answer, 
and  obtained  the  common  order  to  dissolve  the  injunction,  unless  cause.  The  plaintifi' 
took  exceptions  to  the  answer  to  the  amended  part  of  the  bill ;  and  by  way  of  cause, 
on  the  23d  of  April,  shewed  the  exceptions,  and  prayed  to  refer  them ;  and  that  the 
further  answer  to  the  former  exceptions  might  also  be  referred.  A  doubt  arose,  whether, 
as  the  injunction  was  founded  on  the  original  bill,  the  defendant  was  obliged  to  answer 
both  the  original  and  amended  bill,  before  he  could  apply  to  dissolve  the  injunction. 

Lord  Hardicicke,  C,  said  he  would  consider  it ;  and  on  the  above  27th  of  April 
1754,  his  Lordship  declared,  that  had  the  defendant  put  in  a  further  answer,  upon 
his  first  answer  being  reported  insufficient,  before  the  plaintiff  had  obtained  the  order 
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[See  Ferrand  v.  Ilamer,  1838,  4  My.  &  Cr.  143.] 


Sparrow  v.  Hardcastle. 

G  &  10  May  1 754.    3  Atk.  798,  S.  C. ;  Ambl.  224,  S.  C. 

A  grant  of  an  advowsan,  and  a  deed  declaring  the  trust,  though  for  a  particular  purpose, 
held  to  be  a  revocation  of  the  will  as  to  the  advowson. 

Cyril  Arthington,  by  his  will,  dated  28th  July  1716,  devised  all  his  estate,  both 
real,  which  included  the  advowson  in  question,  and  per.sonal,  to  trustees  and  their 
heirs,  with  limitations,  by  which  he  makes  his  nephew  Cyril  Hardcastle,  on  condition 
ot  changing  his  name  to  Arthington,  tenant  for  life  of  his  estate,  with  remainder  in 
strict  settlement. 

On  the  13th  of  October  1720  he  made  a  codicil. 
On  the  21st  of  Xovember  1723  he  made  another  codicil. 

On  the  20th  of  Xovember  1723  he  grants  the  advowson  in  question  to  trustees. 
And  on  the  21st  of  November  1723,  by  deed,  declares  the  trusts. 
The  question  was,  whether  the  grant  of  the  advowson,  and  the  declaration  of  trust 
were  a  revocation  of  that  part  of  the  devise  of  the  real  estate. 

Lord  Hardwicke,  C— The  general  principles  are,  that  a  man  who  devises  must 
have  at  the  time  of  mak-[257]-ing  his  will,  a  disposing  capacity  of  mind.  He  must 
also  have  an  estate  in  the  land  he  devises,  and  the  estate  he  so  hath  devLsed  must  remain 
in  the  same  plight  and  condition  to  the  time  of  his  death  as  it  was  at  the  e.\-ecution 
of  his  will :  for  any  alteration  of  the  estate  in  the  land,  by  any  act  of  his  will,  makes 
it  a  different  estate,  and  will  import  a  difl'erent  intention,  and  will  be  a  revocation 
of  his  will,  unless  in  certain  special  cases. 

In  Arthur  v.  Bockenham  (Fitzg  223 ;  Holt,  750,  S.  C),  Lord  C.  J.  Trevor  says, 
if  A  be  seised,  and  devises,  and  afterwards  executes  a  feoffment,  it  is  a  revocation"  of 
his  will.  It  there  be  a  feoffment,  and  no  livery,  that  hath  been  held  a  revocation. 
So,  if  a  man  executes  a  bargain,  and  sale,  and  acknowledges  it,  and  it  be  not  inrolled,  yet 
it  is  a  revocation. 

And  in  the  Earl  of  Lincoln  v.  Rolls  (1  Eq.  Ca.  Abr.  411  ;  Show.  P.  C.  154,  S.  C), 
it  was  held,  that  where  the  Earl  of  Lincoln  had  devised  his  estate  to  his  heirs  male, 
and  afterwards  taking  it  into  his  head  a  lady  might  be  disposed  to  marry  him  (though 
he  had  never  asked  her  the  question),  makes  a  settlement  of  that  estate  to  the  uses 
of  the  marriage  :  though  he  never  did  marry,  and  the  conveyance  was  for  such  a 
whimsical  purpose,  yet  it  was  held  to  be  a  revocation  of  his  will. 

So  a  man  apprehending  himself  to  be  seised,  and  afterwards  suspecting  he  has 
only  an  estate  tail,  his  suffering  a  common  recovery  is  held  to  be  a  revocation. 

The  distinction  made  in  the  present  case  is,  that  Mr.  Arthington  being  seised  in 
fee  of  the  legal  estate  of  the  advowson,  and  after  devising  it,  did  on  the  same  day  execute 
a  grant  of  the  advowson,  which,  [258]  though  a  general  grant,  appears  to  be  for  a 
particular  purpose,  viz.  to  create  a  trust  for  the  benefit  of  such  son  of  I.  S.  as  on  avoid- 
ance might  be  presented,  and  then  to  himself,  and  his  heirs ;  whicli  is  the  same  as  if 
he  had  left  the  trust  to  result,  which  would  have  passed  by  virtue  of  the  devise. 
But  there  is  no  authority  for  this,  and  I  am  of  a  different  opinion. 
I  think  that  this  is  a  new  estate,  and  will  not  pass  by  his  will,  he  having  parted 
with  the  whole  legal  estate,  but  that  it  must  descend  to  his  heir. 

The  excepted  cases  have  been  confined  to  mortgages,  and  securities. 
In  case  of  a  mortgage  in  fee,  though  a  total  revocation  at  law,  yet  in  equity  the 
estate  shall  pass,  subject  to  the  mortgage. 

And  the  devisee  declining  to  try  at  law  the  time  of  the  execution  of  the  two  deeds 
of  the  20th  and  21st  of  November  1723. 

Declare  the  will  and  codicil,  as  far  as  they  relate  to  the  advowson  revoked,  and  the 
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trust  for  the  Ijencfit  of  a.  son  of  I.  S.   being  performed,  let  tlie  trustees  convej'  the 
advovvsoii  to  the  heir. 

Da  Costa  v.  Da  Paz. 
18  May  1754.     Ambl.  228,  S.  C. 

Where  a  gift  to  a  charity  was  not  void,  hut  sueli  as  tlie  Court  coul(]  not  tolerate,  applica- 
tion was  directed  to  be  made  to  the  King  for  his  sign  manual,  to  direct  to  what  chai  it- 
able  uses  he  would  have  it  applied. 
The  testator,  being  a  Jew,  by  his  will  gave  £1200  to  be  placed  out  at  interest,  and 
the  interest  to  be  applied  in  support  of  a  Jesuba  (a  kind  of  semi-[259]-uary),  wherein 
to  read,  and  instruct  youth  in  the  Jewish  religion.     It  being  a  charity  which,  though 
not  void  by  law.  the  Court  could  not  tolerate.  Lord  Hardwicke,  C,  upon  the  special 
reservation  by  the  decree  concerning  the  said  legacy,  declared  the  same  ought  not  to 
fall  and  accrue  to  the  residue  of  the  testator's  personal  estate,  but  ought  to  be  applied 
to  some  other  charitable  >ise  ;  and  that  the  appointing  and  directing  of  that  charitable 
use  was  in  the  Crown  :  and  his  Lordship  recommended  it  to  the  Attorney  tieneral 
to  apply  to  tlie  King  for  a  sign  maiuial  to  appoint  and  direct  to  what  charitable  use 
or  uses  the  said  £1200  and  interest  should  be  applied.* 

Newman  r.  Norris. 

'27  May  1754. 

The  plaintiff  admitted  to  prove  his  debt  before  the  Master. 

The  decree  directed  an  account  of  the  estate  of  the  plaintiff's  testator  come  to  his 
hands,  or  use,  and  of  his  debts,  and  the  creditors  to  come  before  the  Master  and  prove 
their  debts.  The  plaintiff  being  a  ci-editoi',  the  Master  doubted  the  admitting  of  liim 
to  prove  his  debt. 

Lord  Hanhcickr,  C,  directed  the  plaintiff'  to  be  at  liberty  to  go  in  before  the  Master 
and  prove  his  debt,  and  the  Master  to  examine  him  relating  thereto,  nutwith.standing 
he  was  a  party. 

[260]  Smart  v.  Floyer  et  e  contra. 

27  May  1754. 

Original  bill  being  abated  by  inter-marriage  of  the  plaintifl',  and  not  l)eing  revived 
until  after  a  cross-bill  is  filed,  loses  its  priority. 

Doi-othy  (the  wife  of  the  defendant  Peter  Floyer),  diim  sola,  exhiliited  her  bill  against 
tlie  defendant  Smart,  the  jDlaintiff  in  the  cross  cause.  She  afterwards  married  the 
said  Peter  Floyer,  whereby  her  suit  abated  ;  but  she  neglected  to  revive  the  suit  until 
after  Smart, the  defendant  to  her  suit,  had  filed  a  cross-bill  against  her,  and  her  husband. 
On  the  15th  of  May  1754,  Floyer  and  his  wife  obtained  an  order  for  time  to  answer 
the  bill  filed  by  Smart,  until  he  should  have  answered  the  original  bill  filed  by  the  said 
Dorothy. 

Upon  application  by  Smart,  to  discharge  the  order.  Lord  Hardwicke,  C'.,  held,  that 
the  said  Floyer  and  his  wife,  by  their  marriage  (being  their  own  act),  which  occasioned 
the  abatement  ;  and  having  neglected  to  revive  until  Smart  had  filed  his  cross-bill 
against  them,  had  lo.st  their  priority  of  suit,  and  therefore  discharged  the  order. 

The  Earl  of  Bath  and  Others,  Plaintifls;  Elizabeth  Abney,  Spinster, 

Defendant. 

(Reg.  Lib.  A.  f(jl.  5(w.)     1 9  June  1754. 

The  executor  of  a  surviving  trustee  of  a  term  of  years  in  a  copyhold,  is  to  come  in  and 

be  admitted,  and  to  pay  a  fine. 

The  bill  is  to  stay  the  defendant's  proceeding  at  law  for  recovering  possession  of 
the  premises  in  question,  which  are  copyhold,  and  held  of  the  manor  whereof  the  de- 
fendant is  lady. 

*  His  Majesty  appointed  £1000,  part  of  it,  to  the  Foundling  Hospital.^J.  D. 
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Henry  Gray  Esquire  being  seised  to  him  and  his  heirs,  at  the  will  „i  the  Ir.rd 
according  to  the  custom  [261]   of  the  manor  of  Stoke  Xewinl      of    ix tv  acS 
tiZT  "''  ;"  f^""^'  Newington,  made  his  will,  dated  the  Gth  Jul  •  1  "S     and 

thereby    amongst  other  things,  devised   the  said   sixty  acres  of   meadow      ndt 
stl^^^t'ors   tthX^.'  and  Arthur  Lake  Genthnnan,  t'heir  executo::  td  admi,  ' 
stiators    tor  the  term  of  ninety-nme  years  from  the  'ioth  of  December  next  before 
t^^e   date   of   the   sa.d  will,   d    Harry    Pulteney    Esqu.re,   thereir.   deserikd,  Wward 
Sergean  ,  and  Joan  Muncaster.  therein  named,  should  so  long  live,  but  uponlertdn 

S  term  "^"t/r"''"?  V-,r"^  '1^^"'  ^'"  -'-itance,  afteV  the  detJuLuT^i 
that  te  m,  to  the  use  of  Willuuu  Pulteney,  now  Earl  of  Bath,  for  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders;  with  remainder  to  his  first,  and  other 
sons  in  tail  male,  with  other  remainders  over ;  with  the  ultimate  remainder  in 
case  of   the   limitations  not  taking  effect,  to  the  plaintiff,  now  Earl   of  Bath,  in 

T  J^^r^  ^^'^^  ^^™°  '"^''^  ^°''  *''*"  ^^'"^  ™^""'"'  t'"'  11th  of  February  171 1  the  said 
John  iaylor,  and  Arthur  Lake  were  admitted  to  the  said  sixty  acres  of  meadow  land 
according  to  the  castom  of  the  said  manor,  and  paid  a  fine  of  £-JSO. 

The  case  hereinafter  mentioned  stated,  that  Edward  Sergeant,  one  of  the  three 
lives  upon  which  the  lease  for  ninety-nine  years  was  to  determine,  was  dead,  but  that 
the  other  two  lives  were  in  being. 

That  the  .said  Arthur  Lake  was  dead  ;  that  John  Taylor  survived  Jiiin,  and  died 
4th  September  17.35,  and  made  his  will,  and  John  Taylor  and  others,  since  dead,  his 
executors  ;  that  I'eter  Taylor  was  still  living. 

[262]  That  the  defendant  Elizabeth  Abney  was  lady  of  the  said  manor,  and  liad 
been  so  for  upwards  of  four  years. 

In  1752,  till  which  time  it  did  not  appear  the  said  Elizabeth  Abney  had  any  notice 
of  the  deaths  of  the  said  John  Taylor  and  Arthur  Lake,  a])plication  was  made  tr)  tlie 
Earl  of  Bath  that  some  person  should  come  and  be  admitted  to  the  said  copyhold  pre- 
mises :  and  the  said  P^arl  insisted  there  was  no  occasi(m  for  any  person  to  be  admitted 
thereto. 

At  a  general  Court  Baron  held  for  the  said  manor  the  7th  of  Ahiy  1752,  the  death 
of  the  said  John  Taylor  and  Arthur  Lake  were  presented,  and  proclamation  made 
for  the  heirs  of  the  said  John  Taylor,  or  any  other  person  who  had  any  title  to  the  said 
copyhold  premises,  to  come  in,  and  be  admitted. 

That  customary  estates,  parcel  of  the  said  manor,  are  usually  granted  in  fee  ;  but 
some  times,  at  the  desire  of  purchasers,  or  under  limitations  in  a  will,  have  been  granted 
for  a  life  or  lives,  with  remainders  over  ;  but  theie  was  no  instance  of  any  giants  in 
the  said  manor  for  terms  of  years  absolute. 

That  among  other  ciLstoms  of  the  said  manor,  a  fine  is  due  to  the  lord  or  lady 
thereof,  upon  the  death  or  alienation,  as  well  of  the  tenants  who  are  admitted  in  fee, 
as  of  those  wlio  are  admitted  for  their  life,  or  lives  only,  with  remainders  over:  and 
the  fines  on  admission  to  copyhold  estates  in  the  said  manor  are  uncertain,  and  at  the 
will  of  the  lord  ;  but  that  there  was  an  unusual  or  customary  way  of  assessing  fines, 
which  is  stated  in  the  case. 

Tlie  case  then  states  the  yearly  value  of  the  copyhold  in  question. 
[263]  It  was  argued,  that  a  copyholder,  by  the  general  law  of  the  land,  unlefss  tliere 
be  any  particidar  castom  in  it,  may,  if  seised  in  fee,  surrender  a  copyhold  for  a  term 
of  years  ;  and  if  he  surrender  it  to  trustees,  who  are  admitted,  tliose  for  whose  benefit 
it  is  made  shall  be  entitled  to  the  benefit  of  the  remainder  of  the  term,  without  a  new 
admittance  (1  Inst.  B.  1,  1  Leon.  4,  i  Leon.  118,  2  Dan.  190,  3  Leon.  9,  Dy. 
251,  1  Leon.  173,  Hob.  181). 

If  a  man.  tenant  for  life,  with  remainders  over,  is  admitted,  that  admission  holds 
to  all  the  remainders,  without  a  new  admission  in  fee,  except  under  a  special  custom. 
It  is  so  laid  down  in  Barnes  r.  Corke,  3  Lev.  .'508 ;  Eennington  r.  Cole,  Noy,  29 ; 
Blackburn  v.  Graves,  1  Mod.  120. 

It  was  also  said,  that  if  a  wife,  tenant  for  a  term  of  years,  marries,  and  dies 
before  the  time  is  expired,  her  husband  shall  continue  without  a  new  admission, 
or  fine. 

Lard  Hardwicke,  (7. —There  are  two  questions  in  this  cause;  one,  whether  this  is 
a  proper  bill  for  this  Court  :  the  other,  if  proper,  whether  the  plaintifl'  is  entitled  to  be 
admitted  without  paying  a  fine. 
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I  do  not  find  any  judicial  opinion  cited  to  me,  that  an  executor  need  not  come  to 
be  admitted  to  a  copyiiold. 

As  to  the  fine,  it  is  matter  of  anotlier  consideration. 

Therefore  let  a  case  be  made  for  the  opinion  of  the  Judges  of  the  Court  of  King's 
Bench,  upon  the  facts  stated  in  the  agreement  between  the  parties  of  facts  and  things 
to  be  admitted  at  the  hearing,  whicli  hath  been  now  read,  togetlier  with  the  material 
facts  wliich  [264]  li"ve  been  proved  by  Joseph  Barker  ;  and  thereupon  let  t  he  following 
questions  be  statetl. 

First,  whether  the  surviving  executor  of  Jolm  Taylor,  the  surviving  trustee  of 
the  term  of  ninety-nine  years,  ought  to  come  in,  and  be  admitted  tenant  to  the  copyhold 
premises  in  question. 

And  .secondly,  in  case  he  ought,  whether  tlie  defendant,  the  lady  of  the  manor, 
will  be  entitled  to  any  fine,  on  such  admission. 

2-1  Feb.  1757.  Reg.  Lib.  A.  fol.  477.  1  Burr.  L'()6.  The  Judges  certified,  that 
having  heard  coimsel  on  both  sides,  and  considered  the  case,  they  were  of  opinion, 
the  surviving  executor  of  John  Taylor,  the  svu-viving  trustee  of  the  term  of  ninety-nine 
years,  ought  to  come  in,  and  be  admitted  tenant  to  the  copyhold  premises  in  question, 
and  that  the  lady  of  the  manor  would  be  entitled  to  a  fine  on  such  admission. 

Mansfield. 
,T.  Denison. 

M.    Fo.STER. 

J.    E.    WiLMOT. 

The  plaintiff  being  advised  to  proceed  no  further  in  the  cause,  applied  for  and  ob- 
tained an  order  (dated  July  1757.     Reg.  Lib.  A.  fol.  477)  to  dismiss  the  bill  withi-osts. 
[Mews'  Dig.  Copyhold,  G,  1.  e;  Husband  and  Wife,  B,  6.     S.  C.  1  Burr.  206  ; 
1  Ken.  471.     See  Everingham  v.  Ivatt,  1872,  L.  R.  7  Q.  B.  688.] 

Ex  parte  DuPLESsis. 

27  July  1754.     2  Ves.  538,  S.  C. 
A  commission  of  melius  inquirendum  directed  to  issue  in  this  case  for  the  King. 

[265]  Gage  v.   Countess  of  Stafford. 

27  July  1754.     2  Ves.  55«,  S.  C. 
The  plaintiff  being  abroad,  security  given  to  answer  the  full  costs. 

The  matters  in  question  in  tlie  cause  arose  in  France  ;  and  proceedings  had  been 
liad  in  the  Court  of  Actions  in  that  kingdom.  The  plaintiff,  who  resided  abroad, 
commenced  a  suit  in  this  Court,  and  proceeded  in  the  cause,  until  issue  was  joined. 
Being  advised  it  would  be  necessary  to  give  in  evidence  the  adjudication  in  the  Court 
of  Actions,  he  applied  this  day  for  a  commission  to  examine  witnesses  in  France. 

The  defendant  objected  that  the  plaintiff  lived  abroad,  that  the  suit  had  been  very 
expensive,  and  would  be  more  so,  and  engrafted  upon  the  plaintiff's  motion,  that  it 
be  upon  the  terms  of  giving  security  for  the  full  costs. 

Lord  Hardicicke,  C. — I  think  the  objection  well  founded  ;  and  as  the  plaintiff  comes 
here  to  ask  a  favour,  the  Court  may  put  terms  upon  him  ;  and  therefore,  upon  the 
plaintiff's  consenting  to  give  security  in  £300  to  answer  costs,  be  it  as  prayed. 

KiNSEY   V.    YaRDLEY. 

24  May  1753. 

A  party  to  a  suit  in  contempt,  and  in  custody,  must  be  turned  over  to  the  prison 

of  the  Fleet,  before  a  sequestration  can  issue  against  him. 

The  defendant  being  charged  in  the  custody  of  the  sheriff  of  with 

an  attachment  for  not  performing  a  decree,  on  "the  plaintifl"s  application  for  a  seque- 
stration, a  question  arose,  whether  the  defendant  should  not  be  brought  up  by  habeas 
corpus  cum  causis,  and  turned  over  to  the  Fleet. 

[266]  Lord  Hardwicke,  C. — It  is  necessary  to  know  the  practice  :  where  a  duty 
is  decreed,  an  attachment  issues  ;  for  the  first  process  must  be  personal  ;  where  such 
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attachment  issues,  and  tlie  defendant  is  taken  up,  and  in  the  castody  of  the  sheriff, 
and  a  cepi  corpus  returned,  the  question  arises,  whetlier  the  plaintiff  may  apply  for 
a  sequestration,  without  having  the  defendant  brought  into  Court,  and  turned'over 
to  the  Fleet  ;  and  I  am  of  opinion,  the  course  of  the  Court  is,  where  the  defendant 
IS  in  contempt,  and  in  the  custody  of  tlie  warden  of  the  Fleet,  tlie  plaintiff  may  have 
a  sequestration;  but  it  is  not  the  eoui-se  of  the  Court  to  have  a  sequestration,"wliere 
the  party  is  in  the  custody  of  a  sheriff :  Culin  v.  Dufhn,  is  a  precedent  against  this  ; 
but  no  attention  was  liad  to  it,  and  the  order  was  made  of  couree.  and  I  will  lay  it  out 
of  the  case. 

The  sequestration  in  tliis  case,  was  not  the  ancient  practice  of  the  Court,  but  was 
found  necessary,  and  there  are  greater  reasons  for  it  here,  than  at  law;  for  at  law, 
where  a  capias  ad  satisfaciendum  first  issues,  the  party  can  have  no  other  satisfaction, 
and  the  reason  is,  tlie  party  might  have  taken  out  a  fieri  facias,  or  an  elegit,  and  was 
not  obliged  at  law  to  begin  witli  personal  process. 

But  here  the  Court  agit  in  personam,  and  the  plaintiff  was  obhged  to  take  the 
first  process  against  the  person  (unless  he  be  a  privileged  person),  and  as  the  plaintiff 
is  under  such  an  obligation,  and  a  defendant  will  obstinately  lie  in  gaol,  it  is  necessary 
to  issue  process  against  his  effects. 

I  have  looked  into  the  precedents  of  Mr.  Goldesborough,  the  Register,  and  find 
sequestrations  were  first  laid  on  the  tilings  in  question,  and  then  further  e.\-[267]-t'"nded, 
and  laid  on  all  the  real  and  personal  estate  of  the  contemner:  In  Thomas  v.  North, 
17th  Car.  1,  fol.  558,  the  plaintiff  insisted  on  being  put  into  possession  of  the  lands 
pledged  to  him;  the  defendant  (who  was  a  prisoner  for  a  contempt  at  the  plaintiff's 
suit)  opposed  it  as  a  double  execution ;  but  the  Couit,  assisted  by  the  Judges,  were 
of  opinion  that  the  plaintiff's  holding  the  lands  was  just,  and  upon  the  defendant's 
assuring  the  lands  to  the  plaintiff,  he  was  discharged  from  his  imprisonment  ;  so  in 
Perriman  v.  Dinhani  (1  Ch.  Rep.  152),  in  the  same  year,  the  defendant  was  committed 
for  not  performing  a  decree,  and  a  sequestration  was  granted,  and  in  Elvard  v.  \A  arren, 
31  Car.  2  (1  Eq.  Ca.  Abr.  352,  2  C.  R.  151,  192,  S.  C. ;  3  C.  R.  87,  S.  C),  although 
it  were  in.si.sted  on  as  double  execution  ;  the  defendant  being  in  contempt  for  not  per- 
forming a  decree,  an  habeas  corpus  issued  against  liim,  and  he  was  brought  up,  and 
persisting  in  his  contempt,  a  sequestration  was  ordered  to  i.ssue  ;  and  this  is  in  point. 

Consider  the  contempt ;  it  is  for  not  performing  a  decree  ;  a  process  of  contempt 
is  in  nature  of  an  execution,  and  not  bailable  ;  if  so,  the  justice  of  the  Court  requires 
the  defendant  to  be  brought  into  Court,  to  answer  his  contempt ;  and  when  so  brought, 
and  he  doth  not  shew  he  is  not  in  contempt,  the  Court  commits  him  ;  and  therefore 
let  an  habeas  corpus  issue. 

Kemp  v.  Mack.^rel. 
7  Aug.  1754.     2  Yes.  579,  S.  G. 
Upon  arguing  exceptions  to  the  Master's  report,  an  issue  was  directed,  to  try  if 
certain  papers  were  forged  ;  being  upon  trial  of  the  issue  found  to  be  forged,  [268]  they 
were  cancelled  in  Court,  and  kept  with  the  Master 

Dickenson  v.  Blisset. 

20  Dec.  1754. 

A  party  born  deaf  and  diunb,  attaining  twenty-one.  applies  for  possession  of  her  real 

estate,  and  to  have  an  assignment  of  her  chattel  estate ;  Lord  Hardwicke,  C,  having 

put  questions  to  the  party  in  writing,  and  she  having  given  sensible  answers  thereto 

in  writing,  the  same  was  ordered. 

French  v.  French. 

29  Jan.  1755. 

The  probate  of  the  testator's  will,  admitted  as  proof  of  liis  death. 

The  bill  was  brought  by  the  heir  at  law,  of  his  brother,  who  in  1  ^40.  vrent  to  the JE^st 

Indies,  and  was  drowned  there,  to  be  let  into  possession  of  his  estate  sold  a  er  his  de^t  I. 

the  defendants  who  were  in  possession  disputing  the  death  '^^^  t'^«,,£°;''J  J^X^ 

no  positive  proof  of  his  brother's  death,  a  doubt  arose  at  the  hearing,  upon  the  probate 
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of  liis  will  being  offered  to  be  read,  whetiier  it  could  be  adiuitled  as  evidence  of  the 
fact. 

Lord  Hardirkke,  C. — An  act  of  tlie  Prerogative  Court  cannot  certainly  be  admitted 
as  original  evidence  of  a  fact  in  this  Court  ;  but  in  tins  case,  as  at  tlie  time  of  proving 
the  will,  it  must  be  proved  tlie  party  was  dead,  and  the  probate  was  granted  so  long 
since  as  174"J,  and  it  would  be  difficult  at  this  distance  of  time,  and  considering  the 
place  of  his  death,  to  get  more  positive  proof,  and  the  executor  who  would  be  entitled 
to  the  rent  accrued  before  the  tleath,  as  his  [269]  personal  representative  admitting 
his  death  ;  his  Lordship  under  all  circumstances  admitted  the  probate  to  be  read, 
as  proof  of  his  death 

[Mews'  Dig.  Evidence,  III,  a,  17.] 


Gruger  v.  Wilcox,  Assignee  of  Charles  Watkins,  a  Bankrupt. 

1  Feb.  1755.     Ambl.  252,  S.  C.  by  the  name  of  Kruger  v.  Wilcox,  [1  Ken.  .32  S.  C.]. 

A  consignee  parting  with  the  goods  consigned,  parts  with  his  lien  on  them. 

On  the  7th  of  December  1750,  Mark  Hudson,  a  broker,  applied  to  the  plaintiff, 
to  purchase  100  tons  of  logwood,  which  he  was  empowered  by  (Uinrles  Watkins,  and 
the  defendant  Mico,  or  one  of  them,  to  sell. 

The  plaintiff  on  such  application,  agreed  to  purchase  104  tons,  with  customary 
allowances,  and  the  money  to  be  paid  on  or  before  the  24th  of  December. 

Before  the  21st  of  December  the  plaintiff  received  05  tons,  and  on  the  18th  of 
December  the  plaintiff,  by  the  order  of  Watkins,  paid  Hudson  £810  in  part. 

During  the  transaction,  and  till  after  the  18th  of  December,  Watkins  was  in  good 
credit,  and  his  circumstances  not  dubious. 

But  on  the  2.'id  of  Deceml>er,  Mico  gave  notice,  that  the  logwood  had  been  assigned 
to  him  by  Watkins,  who  was  greatly  indebted  to  him  on  account,  and  he  claimed  a 
property  in  the  logwood  as  a  secnriiv  for  his  debt,  and  required  the  plaintiff  to  pay 
no  more  money  without  his  order. 

About  tlie  5th  of  January  1751,  Watldns  became  a  bankrupt,  and  the  defendants 
Wilcox,  Ac,  were  chosen  his  assignees,  and  his  estate,  &c.,  were  assigned  Ui  them. 

[270]  And  upon  tlie  plaintiff's  applying  to  the  assignees,  and  to  Mico,  for  delivery 
of  the  remainder  of  the  logwood,  it  was  agreed  the  same  should  be  delivered,  without 
prejudice  to  their  respective  claims. 

On  both  claiming,  this  bill  was  brought,  that  the  defendants  might  interplead. 
The  defendants,  the  assignees,  by  their  answer,  admit  the  above  facts,  and  state, 
that  the  said  logwood  with  great  quantities  of  the  same  kind,  were  consigned  by 
Watkins  the  bankrupt,  on  his  own  account,  to  the  defendant,  Mico,  by  a  ship  called 
the  Brilannia,  which  arrived  in  1750;  that  Watkins  not  being  in  London,  Ca})t. 
•lefferys  acquainted  Mico  with  the  arrival  of  the  ship,  and  thereupon  .Mico  ordered 
the  logwood  to  be  unloaded,  and  hired  a  warehouse  belonging  to  Wilkinson,  to  lodge 
it  in,  and  Mico  ordered  Hudson  to  sell  the  same,  under  a  letter  of  attorney  he  said  he  had 
from  Watkins  ;  before  the  logwood  was  sold,  Watkins  arrived,  and  acted  in  all  respects 
as  owner,  and  proprietor  ;  and  from  the  15th  of  November.  Mico  in  no  manner  acted 
otherwise,  than  under  the  direction  of  Watkins,  and  Watkins  underwrote  an  order, 
for  the  payment  by  the  plaintiff,  to  Hudson,  and  therefore  the  assignees  insist,  that 
Mico  had  no  lien  on  the  money,  and  that  it  ought  to  be  paid  to  them. 

The  defendant,  Mico,  by  his  answer  says,  that  in  174G  he  became  acquainted  with 
Watkins,  who  from  that  time  employed  him  as  his  agent,  and  in  consequence  divers 
consignments  were  from  time  to  time  made  between  them. 

That  about  27th  April  1747,  Watkins  executed  a  general  letter  of  attorney  to 
receive  all  monies  that  [271]  might  be  due  to  liim,  for  goods  sold,  and  delivered,  or 
otherwise. 

That  till  the  bankruptcy  of  Watkins,  he  transacted  his  affairs,  and  received  several 
cargoes  of  logwood,  &c.,  wliich  he  sold,  and  received  the  money,  and  placed  the  same 
to  his  account,  with  commission  and  charges,  &c. 

That  in  the  course  of  these  transactions,  viz.  about  April  1747,  Watkins  became 
indebted  to  him  in  £840,  and  that  in  the  same  month,  Watkins  being  in  England, 
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and  wanting  £100  applied  to  him,  Mico.  to  advance  the  same,  promising  to  make  some 
considerable  remittances  ;  that  relying  on  those  promises,  he,  Mico,  advanced  tha  £400 
and  afterwards  paid  several  considerable  sums  for  Watkins. 

That  at  the  time  of  the  consignment  to  him.  Mico,  by  the  BrUannia,  Watkins 
was  indebted  to  him  in  £-2.000,  and  in  consequence  of  a  letter  from  Watkins,  lie  made 
an  insurance  on  the  said  ship,  before  her  arrival,  and  admits  the  arrival  of  the  ship, 
and  his  order  to  Hudson,  to  sell  the  logwood,  the  sale  and  the  deliverv  of  part. 

The  question  in  the  cause  was,  whether  the  parting  v,-ith  the  property  by  a  consignee, 
was  parting  with  his  lien  on  the  things  consigned. 

Being  a  matter  of  great  consequence  in  trade,  the  cause  stood  over  for  this  dav, 
when  by  desire  of  the  Lord  Chancellor,  Sir  William  Baker,  Kingsly  Bethel,  Aldermen 
of  London,  and  merchants;  and  Mr.  Tonnereaii,  and  Mr.  Wilby,  merchants,  all  of 
eminence  in  the  mercantile  line,  attended  in  Court  to  answer  questions,  put  to  them 
by  his  Lordship. 

[272]  Lord  Hardwicke,  C. — The  question  in  this  cause,  arises  on  a  commission 
of  bankruptcy. 

In  a  bankruptcy,  tliis  Court  as  well  as  Courts  of  law,  endeavour  to  level  creditors. 

But  if  a  person  hath  a  specific  lien,  it  is  still  preserved  to  him,  notwithstanding 
any  wrong  act  of  the  debtor  ;  and  Courts  have  made  large  strides  to  preserve  that 
Hen. 

But  whether  the  Court  ought  to  do  so  in  the  present  case,  is  to  be  considered. 

The  question  is,  whether  the  defendant  Mico,  is  entitled  to  a  specific  lien,  and  con- 
sequently to  satisfaction,  out  of  the  money  in  the  hands  of  the  broker  ;  or  out  of  the 
goods  in  the  hands  of  the  purchaser. 

Being  a  matter  of  consequence,  I  thought  it  necessary  to  have  the  opinion  of 
merchants  :  What  lien  a  consignee  gains,  on  goods  consigned  to  him.  And  if  there 
were  in  this  case  originally  a  specific  lien,  whetlier  the  defendant  lost  it  liy  any  act. 
Four  merchants  of  eminence  have  been  examined,  both  as  witnesses  in  the  cause,  and 
in  Court.  And  they  all  agree,  that  if,  between  a  factor  here,  and^a  merchant  abroad. 
there  hath  been  a  general  course  of  dealings,  the  consignee  gains  a  right  to  retain  the 
ship,  not  only  for  custom,  freight,  ifcc.  but  also  for  the  balance  of  a  general  account : 
That  a  ship  and  money  are  the  same  tiling  in  account. 

Upon  the  case  of  an  action  of  trover,  if  a  consignor  goes  to  his  consignee,  and  s;iys, 
here  is  your  duty,  commission,  and  freight,  deliver  me  the  ship,  iS:c.,  1  do  not  know, 
th.it  he  would  recover. 

[273]  But  then  a  bill  will  lie. 

Hath  Mico  done  any  thing  to  part  with  his  lien  ?     1  think  he  hath. 

The  aldermen  and  the  other  merchants  also  agree,  that  i)arting  with  the  goods, 
is  parting  with  the  lien. 

And  the  law  savs,  that  parting  with  possession  is  dcpai-tirig  from  the  hen. 

I  am  therefore  of  opinion  it  is  much  safer  for  trade,  to  hold  it  so  in  this  case  ;  and 
let  the  plaintiff"  pay  the  money  to  the  assignees,  and  Mico  come  in  as  a  creditor  under 
the  commission. 

[Mews'  Dig.  Principal  and  Agent,  I,  D,  12. \ 


Penn  r.  Lord  B.-vltoiore. 

12  Feb.  1755. 

Defendant  cannot  demur,  having  obtained  an  order  for  time  to  answer  only. 

The  defendant  had  obtained  an  order,  for  a  month's  time,  to  answer  only;  not 
having  answered  on  the  8th  February  1755,  he  applied  for,  and  obtained,  an  order 
for  time  to  plead,  answer,  and  demur,  not  dcniurriug  alone.  .  .,     p  ^,...,„, 

On  this  day  (12th  February  1755),  Mr.  Yorke,  Mr.  ^^llbrallam,  and  Mr.  Fone.ter 
moved  to  discharge  the  order. 

Mr.  Hoskins  appeared  for  the  defendant.  i    ,.,  .„  tu„ 

Lard  Hardwicke,  C,  directed  the  order  to  be  varied,  so  far  as  it  gives  lea.e  to  the 

defendant  to  demur. 
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[274]  Tn  the  Matter  of  Count  Haslang. 

Lord  Chancellor. 

Lord  C.  J.  of  the  Court  of  King's  Bench. 

Lord  C.  J.  of  the  Common  Pleas. 

15  Feb.  1755. 

Arresting  the  servant  of  a  foreign  minister,  though  not  lodging  in  his  house,  held  to 
be  a  breach  of  privilege,  within  the  Stat,  of  7  Anne. 
This  was  brought  before  the  Court,  upon  a  complaint  of  Count  Haslang,  for  arrest- 
ing his  servant. 

Curia.— We  sit  here  in  an  execution  of  a  summary  jurisdiction,  vested  in  us  by 
the  statute  of  the  7th  of  Queen  Anne,  and  whatever  doubts  were  made  before  this 
act  of  parliament,  as  to  the  privileges  of  ambassadors,  they  are  cleared  by  this  act ; 
and  the  first  clause  is  declaratory,  that  the  insulting  of  ambassadors,  &c.,  was  contrary 
to  the  laws  of  nations,  and  that  such  offender  was  a  violator  of  the  laws  of  nations, 
and  a  disturber  of  the  public  repose. 

The  present  complaint  is  for  an  ofTence  against  this  act  of  parliament,  by  the  arrest 
of  Thomas  Threlkeld,  a  domestic  servant  of  Count  Haslang,  Minister  Plenipotentiary 
of  the  Elector  of  Bavaria,  and  for  using  very  opprobrious,  and  reproachful  words  of 
the  minister. 

As  to  the  words,  we  have  no  jurisdiction  concerning  them,  but  they  aggravate 
the  breach  of  privilege. 

It  is  necessary  to  prove  in  this  case,  that  the  person  arrested  was  a  domestic  servant 
of  the  minister,  and  properly  entered,  and  registered,  according  to  the  act,  and  that 
the  arrest  was  committed  in  brench  of  the  act. 

[275]  And  we  are  of  opinion,  there  is  sufficient  proof  of  the  registering  of  Threlkeld, 
in  the  sheriff's  offices,  before  the  arrest. 

The  next  consideration  therefore  is,  whether  he  was  a  domestic  of  the  minister  or 
not,  and  it  is  not  sufficient  merely  to  retain  a  person,  or  call  him  so,  unless  he  is  proved 
rever'i,  to  be  a  domestic  servant. 

Here  it  is  proved,  by  Threlkeld  and  Morice  (who  is  secretary  to  the  minister), 
that  Threlkeld,  was  retained  as  messenger  to  Count  Haslang,  to  carry  letters  and 
messages ;  that  the  contract  was  for  £25  a-year  wages,  besides  £"25  a  year  for  board 
wages  ;  and  Threlkeld  swears,  and  Morice  concurs  with  him,  that  he  (Threlkeld)  hath 
been  always  duly  paid  the  wages,  and  given  receipts  for  the  same  ;  and  that  he  took 
such  wages,  and  retained  the  same  to  his  own  use  ;  and  there  being  no  evidence  on 
the  other  side  to  impeach  this,  there  is  no  doubt  of  his  being  servant  to  this  minister. 
It  is  objected,  this  is  improbable,  but  no  witness  is  examined  to  discredit  the  above 
witnesses,  or  to  prove  the  fact  is  not  so  ;  or  that  it  is  collusive,  fraudulent,  or  illusory, 
and  we  must  judge  secundum  alle(/ala,  et  probata. 

It  is  further  insisted,  that  the  proof  in  this  case  is  nut  sufficient,  because  there  must 
be  domestic  service,  and  the  person  must  be  resident  at  the  house  of  the  minister  ;  but 
that  hath  often  been  over-ruled,  and  it  is  not  necessary,  he  should  lodge,  or  reside  in 
the  house  of  the  minister  ;  nor  doth  his  lodging  out  of  the  house  make  him  cease 
to  be  a  domestic  servant. 

The  consequence,  therefore  is,  that  this  person,  Thomas  Eandal,  hath  been  guilty 
of  a  breach  of  this  act  of  parliament. 

[276]  As  to  the  nature  of  his  punishment,  that  is  discretionary ;  and  if  in  this  case, 
the  man  had  been  guilty  of  the  arrest  barely,  his  submission  might  perhaps  have 
been  accepted  ;  but  here  the  scurrilous  and  abusive  terms  were  probably  the  reason  his 
submission  was  not  accepted ;  and  they  greatly  aggravate  the  offence,  and  call  for 
animadversion ;  and  we  are  of  opinion,  we  are  bound  in  justice  to  commit  this  man, 
and  declare  him  to  be  a  violator  of  the  laws  of  nations,  and  a  disturber  of  the  public 
repose  ;  and  therefore  he  is  to  be  fined  in  ten  marks,  and  imprisoned  for  three  months 
in  Newgate,  and  until  payment  of  his  fine,  and  he  within  that  time,  to  be  carried  by 
the  sheriff'  to  the  house  of  Count  Haslang,  with  a  paper  on  his  breast,  declaring  his 
offence. 

[Note. — On  the  first  coming  on  of  this  matter  to  be  heard,  the  Attorney  General 
submitted  it  to  the  Court,  whether  they  would  admit  affidavits  as  evidence,  or  examine 
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the  ^vitnesses  personally  ;  and  the  Court  determined  the  witnesses  to  be  examined  in 

The  Lord  Chancellor  first  gave  his  opinion,  and  the  two  Chiefs  did  afterwards 
declare  their  concurrence  with  his  Lordship.— J.  D.] 

Ex  Parte  Winde. 
4  March  1755. 
An  infant  being  found  a  mortgagee,  within  the  statute  of  the  7th  of  Queen  Anne, 
and  one  third  of  the  mortgage  money  belonging  to  the  infant  :  it  was  ordered  by  Sir 
John  btrange,  M.  E.,  to  be  paid  into  the  Bank,  on  his  account. 

[277]  Sinclair  v.  James. 

31  May  1755. 

Depositions  pubhshed  notwithstanding  they  were  taken  during  an  abatement. 

The  plaintiff"  Elizabeth  lived  at  Charles  Town,  South  Carolina,  having  brought 
her  bill  by  her  next  friend  ;  and  having  afterwards  intermarried  without  his  knowledge, 
he  upon  the  cause  being  at  issue,  by  virtue  of  an  order  for  that  purpose,  sued  out  com- 
missions for  an  examination  of  witnesses  in  South  Carolina,  and  New  York,  which 
were  executed,  and  the  commissions  returned. 

A  question  was  made,  whether  the  depositions  could  be  published,  as  they  were 
taken  pending  the  abatement. 

Lord  Hardwicke,  C. — Let  the  Depositions  be  published,  and  read,  notwithstanding 
the  intermarriage  of  the  plaintiffs,  the  fact  not  being  known  here,  at  the  time  the 
commissions  issued. 

Attorney  General  v.  Bentham. 

3  July  1755. 

A  trial  at  law  directed  by  consent,  to  try  the  right  of  stopping  up,  or  obstructing  lights, 
and  a  view  to  be  had,  to  see  if  the  new  buildings  are  on  old  foundations. 

On  motion  for  an  injunction  to  restrain  the  defendant  Bentham,  from  erecting 
his  edifice  so  as  to  obstruct  the  lights  of  the  relator's  houses  : 

It  was  by  consent  ordered,  that  the  jiarties  should  proceed  to  a  trial  at  law,  in  the 
Court  of  King's  Bench,  in  an  action  upon  the  case,  to  be  brought  against  the  defendant, 
for  stopping  up  or  obstructing  the  lights  of  the  two  messuages,  or  houses  in  question  ; 
and  on  the  trial,  the  defendant  is  to  admit  the  relator  to  have  been  at  the  time  of  the 
committing  of  the  nuisance  alledged,  seised,  and  possessed  of  the  house  in  question  : 
and  the  relator  is  to  admit  the  [278]  defendant  was  seised  and  possessed  of  the  buildings 
in  the  pleadings  mentioned  to  have  been  pulled  down  by  him,  before  tliey  were  so  pulled 
down  ;  and  injunction  to  stay  the  erecting  of  any  buildings,  whereby  the  lights  may 
be  stopped,  until  after  the  trial ;  and  after  trial,  liberty  to  apply  touching  costs,  and 
further  directions;  and  by  consent,  Mr.  Blagden,  and  Mr.  Dance,  to  be  permitted 
to  have  a  view  of  the  preniises  in  question,  and  particularly  to  inspect,  whether  there 
were  any,  and  what,  old  foundations  at  or  near  the  spot,  where  the  new  wall  is  erected. 

BiGNAL  v.  Brereton,  et  e  contra. 

(Reg.  Lib.  A.  fol.  554.)    21  July  1755.    Anon.  2  Ves.  661,  S.  C. 

Interest  refused  on  arrears  of  annuities  ;  though  interest  were  reserved  by  the  decree. 

By  the  decree  dated  20th  March  1750,  it  was  referred  to  ALister  Eld,  to  niake  an 
account  of  what  was  due  to  the  plaintiffs  in  the  second  cause,  for  principal,  and  interest 
on  her  two  legacies  of  £500  and  £20,  and  also  an  account  of  what  was  due  to  the  defen- 
dant Sharpless,  for  principal,  and  interest  on  his  mortgage,  and  to  tax  liim  his  costs. 

And  the  Master  was  also  to  take  an  account  of  what  was  due  to  the  plamtifls,  for 
the  arrears  of  their  respective  annuities,  accrued  since  Michaelmas  1741,  and  by  con- 
sent of  the  mortgagee,  the  estate  was  to  be  sold,  and  directions  were  given  for  pay- 
ment of  what  should  be  found  due  on  the  mortgage,  on  the  legacies,  and  for  tlie  arrears 
of  the  said  annuities  ;  and  the  consideration  of  interest,  on  the  arrears  of  the  plaint ifl  s 
annuities  was  reserved. 
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[279]  On  KJtli  of  May  1755  the  Master  certified  amongst  other  things,  that  he  had 
taken  an  acoonnt  of  what  was  due  for  the  arrears  of  the  plaintifi's  respective  annuities, 
from  Michaelmas  1741,  being  thirteen  years  and  an  hah';  and  tliat  sucii  arrears 
amountoil  to  £.'!37,  10s.  ;  the  Master  then  stated,  that  tlie  estate  had  been  sohl  pnrsuant 
to  tlie  decree  ;  and  that  tiie  purcliase  money  liad  been  hiitl  out  in  Bank  annuities,  in 
the  name  of  the  Accountant  General. 

On  the  21st  July  1755,  the  causes  came  on  for  further  directions,  and  as  to  the 
matter  of  interest,  reserved  by  the  decree. 

But  Lord  Hardwicke,  C,  would  not  give  interest  on  the  arrears  of  the  annuities ; 
but  only  directed  the  Master  to  compute  subsequent  interest,  on  such  of  the  parties 
debts,  and  legacies,  whereon  interest  had  already  been  computed. 

Mildred  v.  Neate. 

3  July  1755. 

Injimction  to  stay  proceedings  on  a  foreign  attachment. 

The  plaintift'  had  a  consignment  of  goods  from  Philadelphia,  with  a  letter  directing 
him  to  sell  the  .same,  and  after  deducting  the  charges,  &c.,  to  apply  the  money  to  arise 
thereby,  in  paynient  of  what  was  due  to  several  persons  therein  named  (defendants  in 
this  cause),  as  far  as  the  same  would  extend  rateably  :  the  defendants  Neate  and 
anotiier,  two  of  the  creditors,  upon  tlie  arrival  of  the  goods  in  the  Thames,  and  whilst 
on  bo.iril  the  ship,  served  the  plaintifi'  with  a  foreign  attachment,  and  insisted  they 
had  thereby  got  a  prior  lien. 

[280]  The  plaintift'  filed  a  bill  (not  as  an  interpleading  bill),  for  an  injunction  ;  and 
upon  his  application,  an  injimction  was  ordered. 

Austen  v.  Hinton. 

(Reg.  Lib.  A.  fol.  533.)     I'J  July  1755. 

Bill  l)y  creditors  of  the  testatcn- :  after  they  had  examined  their  witnesses,  they 
discovered  the  heir  at  law,  supposed  to  bo  dead,  was  living  :  he  was  made  a  defendant  : 
publication  not  having  pa.ssed,  was  enlarged,  and  liberty  given  to  the  heir  at  law,  an 
infant,  to  cross-e.xamine  the  plaintiif's  witnesses,  and  for  the  plaintiff's  to  read  the 
depositions  already  taken  against  him  ;  and  they  were  also  at  liberty  to  re-examine 
their  witnesses  against  the  said  infant. 

Carrington  v.  Holly. 
12  July  1755. 
Although  a  cause  be  brought  to  a  hearing,  and  an  i.ssue  directed,  till  the  issue  is  tried, 
and  there  hatli  been  a  determination,  let  the  cause  be  in  what  stage  it  may,  the 
plaintiff  may  upon  motion,  dismi.ss  his  bill,  upon  payment  of  costs. 

Tlie  ])laintift'  filed  his  bill,  to  establish  his  right  to  estates  :  Upon  hearing  the  cause, 
an  issue  was  directed.  The  plaintiff  being  advised,  he  had  not  made  a  case  by  the 
bill,  and  the  matter  put  in  issue,  to  support  liis  claim,  applied  by  motion,  and  obtained 
an  order  of  course,  to  dismiss  his  bill,  upon  payment  of  costs. 

The  defendant  applied  the  above  day,  to  discharge  the  said  order  for  irregularity, 
upon  the  groimd,  that  the  caiLse  having  been  regularly  brought  on  to  a  hear-[281]-ing. 
the  Ijill  could  not  be  dismissed,  but  (m  a  solemn  judgment. 

Lord  Hardicicke,  C. — There  hath  not  been  any  determination  ;  the  directing  of 
an  issue,  is  merely  to  satisfy  the  conscience  of  the  Court,  prefatory  to  their  giving 
judgment  :  That  issue  hath  not  been  tried,  and  till  there  hath  been  a  determination, 
I  hold  a  plaintift"  may  in  any  stage  of  the  cause,  apply  to  dismiss  his  bill,  upon  payment 
of  costs  ;  and  therefore  take  nothing  by  the  motion. 

But  his  Lordship  said,  had  there  been  a  decree,  it  would  have  been  otherwise  ;  for 
all  parties  were  interested  in  a  decree,  and  any  party  might  take  such  steps  as  he  might 
be  advised  to  have  the  eft'ect  of  it. 

So  Hkewise,  said  his  Lordship,  it  would  have  been,  had  the  i.ssiie  been  tried,  and 
a  verdict  in  favour  of  the  defenclant  ;  the  defendant  might  have  set  the  cau.se  down 
on  the  equity  reserved,  in  order  to  have  the  bill  dismissed,  upon  the  Solemn  judgment 
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of  the  Court,  so  as  to  make  the  order  of  dismission  pleadable.  The  language  of  the 
order,  duecting  tlie  issue,  shews  it  ;  for  the  Gnirt,  after  it  directs  the  "ssuf  reserved 
the  consideration  of  costs,  and  of  all  further  directions,  until  after  the  trial  "f  tl  eT^r 
Idvl^ed."''  ^       "'  '''  *°  ^'  '"'  ^'^'''y  ^"  "PP'>'  '"  ^^"•'^  ^'°"rt,  as  they  sliaH  l!; 

[See  Booth  v.  Leyce.ster,  1S.3G,  1  Keen,  247;  Curtis  r.  Lloyd,  1838,  4  My.  &  Cr.  194.] 

Chandler  v.  G.ascoynk. 
31  Oct.  1755. 
Court"  '"^'"''*'''''  ^'''''"*'''  '"  *''•'  ^''^'  instance,  to  stay  proceedings  in  the  Spiritual 

[282]  Stevens  v.  Long. 
1  Nov.  1 750. 
Reference  to  a  Master,  to  look  into  and  certify,  whether  proceedings  were  regular 
or  iiot  ;  tlie  Master  reported  them  irregular  ;  upon  exceptions  to  the  report,  thev  were 
held  to  be  regular.  . 

The  plaintift'  thereupon  obtained  an  oi'der  to  tax  his  co.sts  occasioned  bv  the 
reference.  '' 

The  defendant  applied  this  day,  to  discharge  the  order,  he  having  had  the  Master's 
judgment  in  his  favour  ;  .so  that  there  was  judgment  against  judgment. 

Lard  Nardwicke,  C,  thought  the  ajjplication  founded,  and  discharged  the  order. 

WiNTHORP   r.    R0Y.4L   EXCHANGE   AsSUKANCE   Cu.MPA.NY. 

18  Nov.  1755. 

The  defendants  had  obtained  the  common  order  for  the  plaintiffs  to  give  security 
to  answer  costs  ;  application  this  day  to  discharge  it,  for  that  one  of  the  plaintifis 
lived  in  England,  whom  the  defendants  might  always  follow  for  the  costs. 

Lord  Hard'ivicke,  C,  said,  as  one  of  the  plaintifl's  lived  in  England,  who  would  be 
always  liable  to  the  costs,  and  as  there  was  no  evidence  before  him  of  the  inabilitv  of 
such  plaintiff  to  answer  them,  the  order  was  improper;  and  therefurc  his  Lordship 
discharged  the  order. 

[283]  WiiiTEHEAR  V.  Hughes. 

28  Nov.  1755. 

If  a  plaintiff  files  a  bill,  to  revive  after  a  decree,  and  neglects  to  revive,  on  the  time 
for  the  defendant's  answering  being  out,  the  defendant  allowed  to  revive,  and  carry 

on  the  decree  under  the  jalaintiff's  bill. 

After  a  decree,  whereby  the  plaintiff  was  to  redeem  in  six  months,  or  the  bill  to 
te  dismissed,  and  a  report  of  what  was  due  to  the  defendant,  for  principal,  interest, 
and  costs,  the  suit  abated,  and  the  plaintiff  filed  a  bill  of  revivor,  but  neglecting  to 
apply  for  an  order,  that  the  suit  should  be  revived,  although  the  defendant's  time  for 
answering  was  out  ;  the  defendant  on  the  above  day  moved,  (under  the  bill  of  revivor 
filed  by  the  plaintiff),  that  the  suit  and  proceedings  might  be  revived,  and  that  the  Master 
might  compute  subsequent  interest,  and  tax  the  ilefendant  his  subsequent  costs,  and 
appoint  a  new  time,  and  place  for  payment. 

A  doubt  arose,  whether  the  defendant  could  jiropeily  revive  under  a  bill  filed  by 
the  plaintiff",  without  exhibiting  a  bill  for  the  purpose. 

Lord  Hardwicke,  C— As  the  cause  is  in  that  state,  that  either  party  might  have 
filed  a  bill  to  revive  the  suit,  and  as  the  plaintiff  hath  neglected  to  revive,  I  do  not 
see  any  inconvenience  in  permitting  the  defendant  to  revive,  when  by  filing  a  bill 
of  revivor,  there  is  no  doulrt,  but  that  he  may  carry  on  the  decree  under  the  plaintiff's 
bill  ;  and  I  will  put  tiiis  case  :— Suppose  an  abatement  happens  by  the  death  of  a  party, 
and  the  partv  dying  devises  his  real  estate,  and  appoints  his  devisee,  executor  of  his 
will;  the  plaintiff  cannot  revive  in  the  common  way,  but  he  must  bring  a  supple- 
mental bill,  in  nature  of  a  bill  of  revivor,  and  set  the  caiu^e  down,  to  have  a  decree, 
for  carrying  on  the  former  decree,  and  accounts. 
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[284]  -^itl  as  tlie  defendant  may  in  that  case,  on  neglect  of  tlie  plaintiff,  set  down 
the  ciiusi'  to  he  heard,  at  his  own  instance,  I  do  not  see  any  reason  why  the  defendant 
may  not  upon  the  piaintill' s  neglect,  revive  in  this  case  ;  and  therefore  take  it  accord- 
ing to  the  notice. 

Freke  v.  Culpepper. 
(Reg.  Lib.  B.  fol.  30.)     9  Dec.  1755. 

The  plaintiff  ordered  to  pay  the  defendant  £7  extra  the  20s.  for  the  length 

of  the  amendments. 

The  plaintiff"  after  amending  his  bill  four  several  times,  applied  again,  and  olitained 
the  common  order  to  amend,  on  payment  of  20s.  costs,  and  amended  accordingly  ; 
the  amendments  being  long,  and  occasioning  a  new  ingrossment,  of  which  the  de- 
fendant was  under  the  necessity  of  taking  a  copy,  whereby  he  was  put  to  considerable 
expence,  he  applied  the  above  day,  by  Mr.  Sewel  and  Mr.  Martin,  his  Counsel,  that 
the  order  for  t  lie  amendment  might  be  discharged  ;  which  was  opposed  by  Mr.  Yorke, 
and  Mr.  Capjx'r,  on  behalf  of  the  defendant. 

Lord  Harilwicke,  C,  would  not  chscharge  the  order,  but  directed  the  plaintiff  to 
pay  the  defendant,  £7  for  the  costs,  occasioned  by  the  fifth  amendment,  beyond  tlie  20s. 

[285]  Patterson  v.  Sl.\ughter. 

(Reg.  Lib.  A.  fol.  230.)     19  Dec.  1755.     Ambl.  292,  S.  C. 

Lilicrty  given  to  the  defendant,  to  amend  his  answer,  by  insisting  on  his  title  as 
purchaser,  instead  of  heir  at  law,  having  discovered  his  title  after  putting  in  his  answer. 

Paget  v.  Nicholson. 

22  Dec.  1755. 

A  bill  of  fees  and  disbursments  for  agency  business  ordered  to  be  taxed. 

Countess  of  Londonderry  v.   Cornthwaite. 

26  Jan.  1756. 

Serjeant  at  Arms  directed  to  go  against  the  defendant  for  want  of  his  answer,  on  peti- 
tion ;  he  having  consented  the  Serjeant  at  Arms  should  go,  in  case  he  did  not  answer. 

Upon  application  of  the  defendant  for  further  time,  time  was  given,  upon  his  enter- 
ing his  appearance  with  the  Register,  consenting  that  the  Serjeant  at  Arms  should 
go  against  him,  in  case  he  did  not  put  in  his  answer  by  the  time  given.  He  answered  : 
The  answer  was  reported  insufficient ;  and  he  was  served  with  a  subpoena,  to  make 
a  better  answer ;  but  neglecting  to  answer,  the  plaintiff'  applied  by  petition,  that  the 
Serjeant  at  Arms  might  go. 

Lord  liardwicke,  C,  doubted,  whether  the  same  could  be  granted  on  a  petition  ; 
but  after  search,  many  precedents  being  produced,  his  Lordship  ordered  the  Serjeant 
at  Arms  to  go. 

[286]G.\SON    V.    C.VRNIER. 

27  July  1756. 

The  defendant  becoming  impaired  in  his  mind,  after  the  decree,  had  a  guardian 
appointed  him,  by  whom  he  might  produce  books,  &c. 

LUTWYCH   V.    SoUTHIN. 

23  Feb.  1756. 

Fine  levied  pendente  lite,  not  to  be  set  up  at  the  trial  of  an  ejectment. 

During  the  pendency  of  the  suit  a  fine  was  levied,  and  deeds  executed,  declaring 
the  uses  of  it  : — On  hearing  the  cause,  the  bill  was  retained  for  twelve  months,  with 
liberty  for  the  plaintiff',  to  bring  an  action  of  ejectment,  in  order  to  try  the  right  to 
the  lands. 

The  plaintiff  afterwards  coming  to  the  knowledge  of  the  fine,  re-heard  the  cause, 
in  order  to  prevent  the  fine,  and  non  claim,  being  set  up  at  the  trial. 
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APio'^^'LTlf  "'r"^  ''''I''  ^"T^:";  "■  Hatton,  5th  Dec.  1738 ;  Selfe  v.  Madox.  1  V 
459  ;  borell  v.  Carpenter,  2  P.  VVms.  482.  • .  ■   ' 

Sir  Thomas  Clarke,  M.  E.-Let  the  fine  and  deeds  be  not  set  up,  nor  any  non  claim 
arising  from  thence,  be  insisted  on.  ^ 

[287]  Snell  v.  Hyat. 
Hil.  1756. 
1  .Cln  application  of  a  defendant,  a  lunatic,  stating  that  his  committee  was  one  of  the 
plaintifts,  It  was  referred  to  a  Master,  to  appoint  a  guardian  of  the  hinatic,  to  answer, 
and  defend  the  suit. 

Dean  v.  Abel. 

7  March  1728. 

The  defendant  by  consent,  was  to  appear  gratis  at  the  hearing,  and  pray  no  day 

over  ;  at  the  hearing  he  made  default,  and  a  decree  was  pronounced  ;  from  tjie  decree 

he  appealed  to  the  House  of  Lords  ;  hut  their  Lordships  without  going  into  the  merits 

dismissed  the  appeal,  for  that  it  was  in  the  nature  of  an  original  hearing. 

Pekkixs  v.  Hajiond. 
5  June  174(3. 
The  defendant,  the  infant,  being  brought  up  by  the  Messenger  to  have  a  guardian 
assigned  him,  to  answer  and  defend  the  suit,  it  was  prayed,  that  he  might  not  be  dis- 
charged, and  that  he  might  pay  the  costs. 

Lord  Hardwicke,  C,  said,  an  infant  could  not  be  kept  in  custody,  after  a  guardian 
was  assigned  him;  and  that  an  infant,  defendant,  pays  no  costs  of  a  contempt ;  the 
plaintiff  always  pays  the  Messenger. 

[288]  Bray  v.  Bui-kby. 

30  June  175G. 

Depositions  of  witnesses,  examined  to  the  credit  of  other  witnesses,  referred  for 
scandal,  and  impertinence. 

Smith  v.  Fry. 

G  July  1756. 

Before  the  cause  was  heard,  the  plaintiff  became  insolvent ;  at  the  hearing,  costs 
were  decreed  ;  the  plaintiff  applied  to  be  relieved  against  such  costs,  as  incurred  before 
his  insolvency  ;  which  the  Court  refused,  saying,  that  though  he  could  not  pay,  tiiey 
would  be  a  debt  on  his  estate. 

Flowerday  v.  Collet. 
1  July  1756. 
One  John  Delaport  had  been  examined  as  a  witness  on  the  part  of  the  jilaintiiT  ; 
before  he  was  cross-examined,  he  secreted  liimself. 

On  motion,  Sir  Thomas  Clarke,  M.  B.,  ordered  the  plaintiff,  in  a  fortnight  after 
notice,  to  procure  the  said  John  Delaport  to  attend,  and  be  cross-examined,  or  in  de- 
fault, that  his  depositions  taken  on  the  part  of  the  plaintiff,  should  be  suppressed.* 

[289]  Hall  v.  D.\rnev. 
5  Aug.  1756. 
If  a  plaintiff  obtains  an  injunction  upon  the  defendant's  being  in  contempt  for  want 
of  his  answer,  the  defendant  is  not  entitled  to  an  order  to  dissolve  the  injunction 
unless  cause,  barely  upon  putting  in  his  answer,  but  he  must  also  have  paid  tlie 
costs  of  the  contempt. 
The  defendant  being  in  contempt  for  want  of  his  answer,  the  plaintiff  obtained 
the  common  order  for  an  injunction  till  answer,  and  further  order. 

*  Similar  order  made  by  Lord  Hardwicke,  C,  in  Gason  «•.  Granger,  1753. 
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On  the  '2 7th  of  July  1750  the  defendant,  upon  the  usual  suggestion,  that  he  had 
put  in  his  answer,  obtained  the  common  order  to  dissolve  the  injunction,  unless  cause. 

On  the  5th  of  August  1756  the  plaintiff  came  to  shew  cause  against  the  order, 
and  for  cause,  alledged,  that  though  the  defendant  had  put  in  an  answer,  yet  that 
the  defendant  had  not  paid  the  costs  of  his  contempt,  and  therefoi-e  the  order  was 
irregularly  obtained. 

J^anl  llardwicke,  C. — By  shewing  cause,  you  admit  the  answer:  the  proper  way 
is  for  the  plaintiff  to  move  to  discharge  the  order  for  irregulai-ity  ;  therefore  take 
nothing  by  your  present  motion. 

MOLESWORTH    V.    OpiE. 

6  Aug.  175G. 

The  estate  in  question  having,  pursuant  to  the  decree  in  the  cause,  been  sold  before 
the  Master,  Mi-.  Lienbrey,  a  solicitor  of  this  Court,  on  behalf  of  one  George  Beauchamp, 
obtained  an  order  to  open  the  bidding,  and  the  best  bidder  was  to  deposit  £200. 

The  Master  proceeded  to  resell  the  estate,  when  Mr.  Lienbrey  set  up  the  Opies, 
as  sham  bidders,  and  the  Master  made  a  report,  of  their  being  the  best  bidders. 

They  not  proceeding,  upon  application  of  the  plaintiff,  Lord  Hardwicke,  C,  dis- 
charged the  report  of  their  [290]  being  the  best  bidders  ;  and  it  being  admitted  by 
Lienbrey,  there  was  no  such  peison  as  George  Beauchani]),  his  Lordshi]i  declared, 
Mr.  Lienbiey  was  to  stand  as  the  best  bidder,  at  the  price  at  which  he  opened  tlie  Viidding ; 
and  the  Master  was  to  make  a  report  of  it  accordingly,  and  any  of  the  parties  were  at 
liberty  to  take  out  such  report ;  and  Mr.  Lienbrey  was  to  pay  unto  the  plaintiff,  40s. 
for  the  costs  of  the  motion. 

Vallence  v.  Weldon. 

10  Aug.  1756. 

Reference  to  the  Master  to  review  his  report  in  order  to  give  liberty  to 
take  objections  for  the  ptirpose  of  grounding  exceptions. 

Application  to  take  exceptions  to  a  report,  although  no  objections  were  left  with 
the  Master. 

Sir  Thomas  Clarke,  M.  B. — It  is  a  practice  long  established,  not  to  admit  of 
exceptions  after  report,  and  no  objection  taken  to  the  report :  Jacobson  v.  Hawkins, 
before  Lord  Hardwicke,  C,  and  Ciregor  r.  Molesworth,  before  Lord  Hardwicke,  C. ; 
but  if  the  Court  sees  reason  to  be  ilissatisfied,  it  may  refer  it  to  the  Master  to  review 
his  report  :  therefore  refer  it  to  the  Master  to  review  his  report,  and  let  the  parties 
be  at  liberty  to  take  objections  to  the  report  ;  the  application  was  by  petition,  but  it 
was  thought  more  regular  to  move  it,  and  therefore  liberty  was  given  to  move  the 
matter  of  the  petition. 

[291]  Hendry  v.  Key. 

(Reg.  Lib.  B.  fol.  82.)     22  Nov.  175G. 

Plaintifi"  in  an  interpleading  bill,  if  lie  conduct  himself  properly,  shall  have  his  costs 
from  the  defendant,  who  succeeds,  and  such  defendant  .shall  have  them  over  again 
from  the  defendant  who  fails  in  his  claim,  with  his  own  costs. 

On  the  .31st  of  March  1754,  Elisha  Brown  died:  the  next  day  Francis  Brown, 
his  brother,  his  heir  at  law,  and  sole  next  of  kin,  deposited  in  the  hands  of  the  plaintiff 
for  safe  custody  fill  and  some  silver  teaspoons,  &c.  A  very  short  time  afterwards, 
the  said  Francis  Brown  died  intestate  ;  upon  his  death,  the  defendants  severally 
demanded  the  above  particulars,  and  commenced  an  action  against  the  plaintifi' ; 
the  jilaintifi'  thereupon  filed  his  bill  of  interpleader,  and  on  obtaining  an  injunction, 
paid  the  £111  into  the  Bank,  with  the  privity  of  the  Accountant  General,  subject 
to  the  order  of  the  Court.  * 

On  the  22d  of  November  1756,  this  cause  was  heard  at  the  request  of  the  defendant 
Key  :  the  plaintifT  was  ordered  his  costs  of  the  suit,  and  at  law,  out  of  the  cash  in  the 

*  The  plaintifi"  in  an  interpleading  bill  must  compel  the  defendants  to  answer  :  he 
must  reply,  and  have  a  subpcena  to  rejoin,  in  order  that  the  defendants  may  examine 
witnesses. — J.  D. 
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Bank  ;  the  residue  with  the  spoons  was  ordered  to  the  defendant  Key  ;  and  tiie  other 
detendants,  who  could  not  support  their  claim,  were  ordered  to  pay  the  defendant 
Key  his  costs,  and  the  costs  the  plaintiff  should  be  paid  under  the  above  direction. 

(i he  giving  of  the  plaintiff  his  costs  was  strongly  argued  against ;  it  was  said  the 
bill  was  tor  his  accommodation,  and  that  there  was  not  an  instance  in  which  a  plaintiff 
T°  '^^ '^terpleadmg  bill  liad  his  costs ;  but  it  being  said,  there  was  a  similar  decree  by 
Lord  lalbot,  C,  his  Honour  directed  the  decree  to  be  suspended,  until  it  was  searched 
for;  the  name  of  the  cause  is,  Bladwell  v.  Reeves,  6  Aug.  entered  Keg.  Lib.  B.  1733 
fol.  461.  ' 

It  should  seem,  that  until  the  time  of  Lord  Chief  Baron  Skinner,  the  Court  of 
Exchequer  had  not  given  costs  to  a  plaintiff  in  an  interpleading  bill;  for  such 
[292]  costs  being  pressed  before  that  Court,  his  Lordship  sent  to  me  to  know  if  it  had 
ever  been  done  in  this  Court,  and  upon  sending  liim  the  above  two  cases,  and  another 
in  Lord  Anson  (•.  Connor,  5th  June  1 753,  the  Court  of  E.xchequcr,  as  I  was  informed, 
gave  the  plaintiff  his  costs;  and  Lord  Thurlow,  C,  in  June  1791,  in  a  cause  Dowson 
V.  Hardcastle,  the  bill  being  brought  by  a  wharfinger  with  whom  some  Russian  tallow 
was  deposited,  and  which  was  claimed  by  the  different  defendants,  gave  costs  in  the  same 
manner,  as  Sir  Thomas  Clarke  chd  in  the  above  case  of  Hendry  and  Key.  In  Brymer 
V.  Buchanan,  the  plaintiff"  not  having  conducted  himself  properly,  had  not  his  costs, 
and  it  was  strongly  urged  that  he  should  pay  costs. — J.  D.) 

Philips  v.  Johnson. 
18  Dec.  1756. 

Exceptions  being  shewn  for  cause  to  continue  an  injunction,  the  common  order 
was  made,  to  refer  the  exceptions,  and  to  procure  the  report  in  four  days,  or  the  injunc- 
tion to  be  dissolved  without  further  motion  ;  which  not  being  obtained,  the  injunction 
was  of  course  dissolved  ;  after  which  the  plaintiff"  obtained  an  order  to  refer  the  excej>- 
tions  to  the  defendant's  answer;  and  upon  such  exceptions,  the  answer  was  reported 
insufficient :  the  plaintiff  gave  notice  to  revive  the  injunction,  and  moved  accordingly, 
which  was  granted  ;  Lord  Hardwicke,  C,  at  the  same  time  saying,  it  was  of  course. 

Blunt  v.  Clitherow. 
Between  the  years  1750  and  1756. 

Lord  Hardwicke,  C. — No  precedent  hath  been  found  where  a  testator  having 
directed  the  residue  of  his  personal  estate  to  be  laid  out  in  a  purchase  of  lands,  and 
settled  to  the  use  of  daughters  and  their  heirs,  as  tenants  in  common,  with  cross  re- 
mainders, that  the  [293]  residue  hath  been  divided,  and  laid  out  in  separate  purchases, 
for  the  conveniency  of  each  daughter,  and  yet  be  settled  to  the  uses  of  the  settlement; 
and  therefore  his  Lordship,  after  decreeing  the  necessary  accounts,  directed  the  residue 
of  the  personal  estate  to  be  laid  out  in  land,  and  settled  agreeably  to  the  limitation 
in  the  will. 

Palmer  v.  P.\lmer. 

21  Jan.  1757. 

Money,  under  the  particular  circumstances  of  the  case,  ordered  to  be  pi  id  under 
a  letter  of' the  wife,  who  was  in  the  East  Indies ;  although  upon  enquiry,  and  search. 
not  found  to  have  been  ever  ordered  before. 

Rees  v.  Mansel. 
26  Jan.  1757. 
After  the  defendant  had  answered,  the  suit  abated,  and  the  plaintiff  filed  a  supple- 
mental bill  and  bill  of  revivor  against  the  defendant,  and  served  him  with  a  subi<a'na 
to  appear,  and  answer  :  having  stood  out  all  process  of  contempt  to  a  sequestration 
for  want  of  liis  answer,  the  plaintiff  obtained  an  order,  for  the  Clerk  in  Court  to  attend 
at  the  hearing  with  the  record  of  the  bill,  in  order  that  it  might  be  taken  pro  confesso 
It  being  afterwards  discovered  the  defendant  was  a  prisoner  in  thclleet.  he  7«  ^ory^^'^ 
with  a  subpoena  to  hear  judgment  in  the  original  cause  as  he  had  answered  [294]  tlie 
bill  in  that  cause  :  upon  the  cause  coming  on  to  be  heard,  the  defendant  made  default. 
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Tlie  supplemental  bill  was  decreed  by  Sir  Thomas  Clarke,  .\I.  R,,  to  be  taken  jyro 
confesso  ;  and  the  decree  made  was  to  be  binding  on  the  defendant,  unless  he  shewed 
cause  to  the  contrary- 

Ex  parte  Jordan. 

•21  Jan.  1757. 

Dispute  cnncorning  the  guardian.ship  of  the  person  and  estate  of  an  infant,  appointed 
by  will,  there  being  )»o  cau.se  in  Court. 

The  testamentary  writings,  apjjointing  the  guardian,  not  having  been  executed 
according  to  the  statute  of  li'th  of  Charles  "id.  Sir  Thomas  Clarke,  M.  R.,  declared 
the  appointment  to  be  inefl'ectual. 

Rogers  v.  Earl. 
22  Feb.  1757. 

'  Parol  evidence  read  to  prove  a  mistake  of  a  solicitor  in  taking  instructions 

I  for  a  settlement. 

Bill  to  rectify  a  mistake  in  settlement ;  parol  evidence  offered  to  prove  it,  which 
was  objected  to. 

Sir  Thmnas  Clarke,  M.  R. — One  branch  of  the  jurisdiction  of  this  Court  is  to  relieve 
against  fraud,  trusts,  and  mistake;  and  parol  evidence  is  admitted  to  rebut  an  equity, 
as  it  was  in  Lamplugh  r.  Lamplugh,  1  P.  Wms.  111.  2  Eq.  Ca.  Abr.  415,  S.  C.  Joynes 
V.  Statham  ;  I  do  not  mention  Brown  v.  Selwyn,  Ca.  Temp.  Talb.  240,  4  Bro.  P.  C. 
179,  S.  C,  because  there  was  a  difference  in  opinion,  between  two  judges  of  great 
character  ;  this  is  one  head  where  [295]  parol  evidence  is  admitted  :  The  other  is,  where 
parol  evidence  is  admitted,  to  make  out  equity  :  As  to  the  head  of  mistake,  I  do  not  give 
a  positive  opinion,  but  I  do  not  think  this  Court  hath  relied  upon  parol  evidence  singly; 
it  must  be  corroborated  by  other  evidence,  as  in  Pritchard  v.  Quincent  (Ambl.  147), 
and  Hill  v.  Wiggan :  It  is,  however,  less  necessary  to  enumerate  the  various  cases  under 
this  he;id,  because  there  is  one  in  point,  Young  r.  Young,  February  14,  1750,  the  plain- 
tiff married  Lucy  a  defendant,  and  an  infant ;  the  husband  stated,  or  drew  by  way 
of  instructions,  to  his  attorney,  what  the  wife's  fortune  then  was,  and  agreed  to  add 
as  much  to  be  settled  in  strict  settlement,  and  likewise  stated  that  the  intended  wife 
had  a  prospect  of  an  additional  fortune,  to  wliich  he  agreed,  provided  it  did  not  exceed 
£1000,  to  add  a  like  sum,  to  be  likewise  settled  in  strict  settlement,  and  he  to  have  the 
excess  :  the  settlement  was  prepared  according  to  the  instructions  ;  but  the  solicitor 
having  in  the  margin  of  the  draft,  added  double  the  sum,  a  settlement  was  pi-epared 
and  executed,  according  to  that  mistake  :  In  that  case,  parol  evidence  was  admitted 
to  prove  the  mistake,  and  so  it  ought  to  be  read  in  the  case  before  me. 

Coriton  i\  Helliar,  Harvey  v.  Harvey,  24th  of  November  1739,  and  Uvedale  v. 
Halfpenny  (2  P.  Wms.  151,  2  Eq.  Ca.  Abr.  718,  S.  C.)  were  cited  in  the  course  of  the 
cause. 

[JVIews'  Dig.  Settlement,  III,  A,  i,  b ;  4.] 

[296]  Bethuen  v.  Bateman. 
4  March  1757. 

If  an  answer  be  re|X)rted  insufKcient,  and  the  plaintiff  obtain  an  order  to  amend,  and 
that  the  defendant  may  answer  the  amendments  and  exceptions  at  the  same  time, 
unless  lie  serve  the  order  before  the  defendant  answers,  the  defendant  may  answer 
the  exceptions  only. 

Order  for  an  injunction,  until  answer  and  further  order  :  the  defendant  answered  ; 
the  plaintiff  took  exceptions  :  On  the  1  Itli  of  November  1756,  the  answer  was  reported 
insufficient ;  on  the  1 2th  of  November,  the  defendant  put  in  a  further  answer ;  on 
the  same  day  the  plaintiff  obtained  an  order  to  amend,  and  for  the  defendant  to  answer 
the  exceptions  and  amendments  at  the  same  time,  and  served  the  order. 

The  defendant  applied  to  discharge  the  order,  for  irregularity,  and  for  that  it  was 
obtained  upon  a  false  suggestion. 

It  .stood  over  several  times,  until  this  day,  the  4th  March  1757,  for  the  consideration 
of  the  Court. 
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Sir  Thomas  Clarke,  M.  fi.^This  matter  arises  rrom  a  trial  of  skill  betwet-n  the  parties 
in  point  of  jockeyship:  The  plaintiff  sensible  his  bill  is  without  equity,  to  support  his 
injunction,  wants  to  bolster  it  u|)  by  an  amendment  ;  the  (l(^f(^nda"iit  aware  of  his 
intention,  wishes  to  prevent  it,  by  putting  in  a  further  answer  immediately,  mmi 
his  answers  being  reported  insufficient ;  the  propriety  of  which  is  the  .luestioii  now 
before  me. 

Had  the  plaintiff  obtained  the  order  to  amend  his  bill,  and  for  the  defendant  to 
answer  the  amendments  and  exceptions  at  the  same  time,  and  ha<l  served  the  order 
before  the  defendant  had  answered,  the  defendant  must  have  answered  both  ;  for  the 
original  bill  so  amended,  is  but  one  record  ;  and  so  it  was  held  by  Lord  llardwicke,  ('., 
in  Mayne  r.  Hochin,  27  April  1 754  (Supr.  [Dick.]  255),  and  I  am  of  opinion  the  defendant 
may  put  in  [297]  his  answer,  when  he  thinks  fit ;  he  hath  done  it ;  and  therefore 
that  pait  of  the  order,  which  directs  the  defendant  to  answer  the  exceptions,  is  wrong, 
and  let  it  be  discharged. 

Robinson  v.  King. 

4  March  1757. 

BOl  by  a  single  bond  creditor  for  payment  of  what  was  due  to  him  out  of  the  real  assets 
descended.     Vid.  Walter  v.  Goring,  infra  [Dick.  299]. 

Bill  by  a  single  bond  creditor,  to  be  paid  out  of  the  personal  and  real  estate  of  Thomas 
Fawcet,  the  intestate,  against  his  personal  representative,  and  his  heir  at  law. 

The  personal  estate  being  inconsiderable,  and  the  administrator  being  a  bankrupt, 
the  plaintiff  at  the  hearing,  waived  an  account  of  it ;  and  therefore  Sir  Thomas  C'lai-ke, 
M.  R.,  directed  the  real  estate  descended  to  be  sold ;  and  the  infant  heir,  to  join  in  the 
sale  at  twenty-one,  and  the  purchaser  to  hold  and  enjoy  in  the  meantime,  and  the 
money  to  arise  by  the  sale,  to  be  applied  in  payment  of  what  should  be  found  due  to 
the  plaintiff  for  principal  and  interest  on  his  bond,  and  for  costs  ;  and  if  not  sufficient, 
an  account  of  the  rents  and  profits  was  directed,  and  those  to  be  applied  ;  but  this 
was  to  be  without  prejudice  to  any  remedy  the  persons  entitled  to  the  real  estate  of 
the  intestate,  might  be  entitled  to,  in  exoneration,  and  aid  of  the  real  estate.* 

[298]  Fry  «'■  Prosser. 
24  May  1757. 

Decree  nisi  made  absolute,  and  proceedings  before  tlie  Master,  defendant  to  be 
at  liberty  to  rehear  upon  terms. 

The  defendants  made  default  at  the  hearing,  and  suffered  the  decree  to  be  made 
absolute,  and  proceedings  to  be  had  before  the  Master. 

They  apply  this  day  bv  petition  to  rehear  the  cause  ;  the  cases  cited  were  Cunnmg- 
ham  V.  Cunningham,  17  May  1750  (Ambl.  89);  Cay  v.  Cay,  Hilary,  1722. 

Sir  Thomas  Clarke,  M.  B.— Upon  paying  tlie  costs  of  the  default,  and  makmg  the 
usual  deposit,  and  submitting  in  case  the  decree  on  the  rehearnig  should  be  varied, 
so  as  to  render  the  proceedings  before  the  Master  useless,  to  pay  the  costs,  the  plamtifls 
have  incurred  ;  the  cause  to  be  reheard. 

Webb  v.  Webb. 
(Reg.  Lib.  B.  fol.  502.)     IG  June  1757.    Sed  vid.  Hicks  v.  Hicks,  infra  [Dick.  G50]. 
By  the  decree,  the  estates,  or  a  sufficient  part,  were  directed  to  be  sold  and  all  deeds 
and  writings  relating  to  the  estates,  to  be  pro<luccd  before  the  Master ;  the-  deeds  wee 
accordingly  left  with  the  Master:  part  of  the  estates  were  afterwards  so  d    and  th. 
incumbrances  being  discharged,  the  tenant  for  hfe  of  the  estates    appl.ed  the  a hn 
day  to  have  the  deeds  and  writings  delivered  to  lum,  which,  upon  hearing  an  afhd.uit 

of  notice  read,  the  Lords  Commissioners  ordered. 

*  The  minutes  of  this  decree  were  left  with  his  Honour  for  his  consideration,  and 
were  returned,  altered  as  they  now  stand.— J.  D. 
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[299]  Walter  v.  Goring. 
16  &  21  June  1757.     Vid.  Robinson  v.  King,  supr.  [Dick.]  297. 
BiU  by  a  single  bond  creditor  against  the  executors  and  heirs  of  obligor,  to  be  paid 
what  was  due  to  him,  out  of  the  personal  assets  of  the  obligor  ;  and  if  not  sufficient 
out  of  the  real  assets  descended,  and  decreed  by  Sir  Thomas  Clarke,  M.  R. 

Scott  v.  Fawcet. 
14  July  1757. 

Tenants  in  common  of  a  copyhold.     This  Court  has  no  jurisdiction  to  grant  them 
a  commission  of  partition. 

Bill  to  have  partition  of  copyhold  estate,  between  the  plaintiif  and  defendant, 
tenants  in  common  of  the  estate. 

It  stood  till  this  day  for  judgment. 

Sir  Thomas  Clarke,  M.  .R.— The  plaintiff  and  defendant  are  tenants  in  common, 
of  a  copyhold  ;  the  plaintiff  in  one  third,  and  the  defendant  in  two  other  thirds. 

The  question  is,  whether  the  Court  can  grant  a  partition  of  copyhold ;  the  parties 
indisputably  are  not  entitled  to  a  partition  here,  if  not  entitled  at  common  law  or 
by  act  of  parliament. 

What  is  there  for  this  Court  to  ground  its  jurisdiction  upon  '] 

Upon  the  statute  I  am  clear  this  jurisdiction  is  confined  to  cases  within  the  statute. 

If  a  legal  one,  then  it  is  discretionary  in  the  Court,  whether  the  Court  will  exercise 
its  jurisdiction. 

But  this  case  is  not ;  therefore,  let  the  bill  be  dismissed,  but  without  prejudice 
tq  any  other  remedy,  the  plaintiff  may  have. 

[Mews'  Dig.  Copyhold,  G,  3  ;  Partition,  A;  B,  1.     See  now  Copyhold  Act,  1894 
(57  &  58  Vict.  c.  4G),  s.  87.] 

[300]  Boson  v.  Boson. 
22  July  1757. 

Bill  by  the  devisee  against  the  heir  at  law,  to  establish  the  will  of  the  testator  and 
to  execute  the  trusts,  but  prays  nothing  more. 

The  cause  was  brought  to  hearing,  when  Sir  Thomas  Clarke,  M.  R.,  established 
the  will,  and  directed  in  general,  the  trusts  to  be  executed,  but  did  not  direct  any  account, 
and  ordered  the  plaintiff  to  pay  the  defendant  his  costs. 

Seagood  v.  Ferrard. 
Trin.  1757.     Vid.  James  ti  Dore,  supr.  [Dick.  Gii]. 

After  a  decree,  in  which  the  defendant  was  an  accounting  party,  and  by  the  pro- 
ceedings under  it  before  the  Master,  it  was  evident  (though  no  repoi't  had  lieen  miide), 
a  balance  would  be  due  from  the  defendant  to  the  plaintiff ;  the  plaintiff'  died  ;  his 
representative  filed  a  bill,  merely  to  revive ;  the  defendant  absconded  to  avoid  being 
served  with  a  subpoena  :  the  plaintiff  pursued  the  directions  of  the  act  of  5th  of 
Geo.  2,  c.  25,  and  on  hearing  the  cause  on  the  bill  of  revivor.  Sir  Thomas  Clarke,  M.  R., 
directed  the  bill  to  be  taken  ])ro  confesso. 

[301]  WiLLL\M  Thomas  and  Alice  his  Wife,  devisees  under  the  will  of  Dorothy 
Davis,  the  widow  of  Morris  Davis,  Plaintiffs  ;  and  Benjamin  Davis,  and  Stephen 
Davis,  devisees  of  Morris  Davis,  of  whom  Stephen  Davis,  was  his  heir  at  law 
and  John  Howel,  heir  at  law  of  Thomas  Davis,  mortgagee  in  fee  of  the  estate 
of  the  said  Morris  Davis,  Defendants. 

14  &  15  Nov.  1757. 

On  a  question  whether  a  particular  estate  nominatim,  not  mentioned  in  a  recovery, 
or  the  deed  leading  the  uses  of  it,  passed  by  the  recovery ;  held  it  did  not. 

The  bill  was  to  rectify  a  mistake  in  a  conveyance,  by  Morris  Davis  and  Dorothy 
liis  wife,  and  in  a  recovery,  suffered  in  pursuance  of  covenants,  in  the  said  conveyance  ; 
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to  have  a  reconveyance  of  an  estate,  called  Eedmond  Hill,  which  „nder  general  words 
in  the  deeds  legally  passed  and  to  have  the  benefit  thereof,  as  standing  in  t he  p  2 
of  the  said  Dorothy  Mon-Kss  widow,  and  to  stay  proceedings  on  the  ejectment  brought 
by  the  defendant  Stephen,  and  to  be  quieted  in  possession  "rou^ni 

The  question  m  the  cause  was,  whether  a  particular  estate,  by  name  called  Redmond 
Hill  m  Conwere,  not  mentioned  m  a  deed,  leading  the  uses  of  a  recovery  nor  in  the 
recovery  passed  under  general  words  "of  all  other  lands,"  and  how  far  the  evidence 
ot  one  Philips,  the  attorney  who  received  the  instructions  to  prepare,  and  did  pre- 
pare the  deed,  was  admissible  to  prove  what  was  intended. 

It  was  read  tie  bene  esse. 

[302]  Sir  Thomas  Clarke,  M.  iJ.— The  bill  is  to  be  relieved  against  a  verdict  in  eject- 
ment, tor  recovery  of  a  certain  estate,  called  Redmond  Hill  in  Conwere 

_  Tlie  case  is  this,  Morris  Davis  under  a  settlement  in  1710,  made  on  his  marriage 
wUh-Dorothy  his  wife,  was  seised  of  lands  in  three  parishes,  in  the  county  of  Pembnike 
one  called  Conwere  in  Conwere,  Powton  in  Rudbaston,  and  another 'in  Saint  iMary' 
Tenby.  •  ' 

All  these  are  admitted  to  have  been  settled  on  the  marriage  of  Aforris  Davis  and 
Dorothy  his  Mife,  so  as  to  have  interested  the  wife  in  the  land. 

These  lands  being  thus  in  settlement,  Morris  Davis  and  his  wife,  in  1710,  purchased 
the  estate  in  question,  called  Redmond  Hill  in  Conwere,  and  the  conveyance  is  to  the 
husband  and  wife,  and  to  the  survivor  in  fee  :  In  173G,  Morris  Davis  being  thus  seised, 
and  disposed  to  mortgage,  sent  to  Philips,to  prepare  a  deed,  leading  the  uses  of  a  recovery! 
Philips  accordingly  prepares  a  deed,  inserts  a  description  of  particular  lands,  but  Red- 
mond Hill  is  not  mentioned,  and  then  follow  general  words,  of  all  other  lands  :  a  re- 
covery is  suffered  following  the  deed  :  Dorothy  the  mfe  joins. 

In  1737  a  mortgage  was  executed  to  Thomas  Davis,  in  fee. 

The  wife  survived  the  husband. 

The  questions  are,  whether  under  the  general  words  all  other  lands,  Redmond 
Hill  was  meant  to  be,  or  is  included  1  And  whether  parol  evidence  is  admissible,  to 
prove  the  intent  1 

These  being  the  circumstances  of  the  case,  I  will  consider  the  force  of  the  evidence, 
because  if  it  be  not  sufficient  there  is  no  occasion  to  enter  on  the  question  of  its 
admissibility. 

[303]  The  question  arises  on  the  words  of  a  feoffment  :  after  a  description  of  three 
particular  estates,  general  words  of  all  other  his  estates,  in  the  parishes  of  Conwere, 
Powton,  and  Saint  Mary  Tenby,  in  the  county  of  Pembroke. 

Do  these  words  comprize  Redmond  Hill  1  I  do  not  think  they  do  include  Red- 
mond Hill:  But  otlier  words  do;  if  Redmond  Hill  was  not  intended,  why  was  the 
wife  to  join  ;  and  why  did  she  join  1  That  method  being  devised,  Mr.  Philips  was 
sent  for,  and  instructions  given  to  him  :  it  is  to  be  remembered,  that  the  recovery,  and 
deed  leading  the  uses,  in  which  the  wife  joined,  were  for  the  purpose  of  effectuating  a 
mortgage. 

What  does  Philips  say  1  That  he  did  not  know  that  Morris  had  any  other  estate 
in  Conwere,  except  the  estate  called  Conwere  :  that  Morris  did  not  tell  him  he  had  : 
and  that  he  never  heard  it  till  1737,  when  Morris  brought  him  the  purchase  deed. 

Evidence  circumstantial  is  entitled  to  read,  provided  any  parol  evidence  be  ad- 
missible. 

The  objection  is,  that  it  is  a  direct  contradiction  to  the  Statute  of  Frauds ;  but  I 
am  clear  it  may  be  read. 

Parol  evidence  is  admtted  for  several  purposes  :  It  is  allowed  to  rebut  an  equity  : 
It  is  often  admitted  to  prove  an  original  fraud,  or  mistake,  in  the  latter  instance  where 
it  is  joined  with  other  circumstances  ;  but  see  the  cases  on  this  head,  Pritchard  r. 
Quincent  (Ambl.  147,  and  supr.  [Dick.]  295);  the  bill  was  originally  to  rectify  a  mi.<!take; 
evidence  was  offered  not  only  to  shew  the  mistake,  but  to  shew  on  the  true  construc- 
tion, what  was  the  correlative  :  In  Hill  v.  Watkins,  the  parties  sought  to  rectify  a 
mistake  in  a  Court  Roll  ;  minutes  of  the  Court  Roll  were  produced  :  In  Young  t: 
Young,  the  bill  was  to  rectify  a  mistake,  [304]  -ind  to  ascertain,  what  the  husband  was 
to  settle,  whether  double,  or  single  :  the  only  evidence  was  parol  evidence  of  the 
counsel  and  attorney,  accompanied  with  circumstances;  the  Court  was  of  opmion, 
by  that  ev^dence  it  was  authorised  to  rectify  :  Rogers  v.  Earl  is  no  authority,  being 
now  sub  judice. 
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'I'liis  case  dotli  not  depend  on  tlie  evidence  of  Philips,  but  variety  of  circumstances. 
1  do  not  admit  liiis  evidence  to  m,-ike  an  addition  to,  or  in  diminution  of  tlie  estate,  only 
to  put  a  construction  (m  general  words;  only  such  construction  as  shall  restrain,  or 
controul  general  words. 

The  ca.se  of  Brereton  r.  Gamul  (2  Atk.  240),  in  1741-2,  occurs  to  me  :  A  tenant 
of  Mr.  Brereton,  by  lease  for  twenty-one  years,  afterwards  hold  over  having  lands  of  his 
own  :  In  liis  will,  he  devises  all  his  lands,  and  levied  a  fine  of  all  his  lands  :  on  this  will, 
evidence  was  admitted,  to  prove  his  intent,  as  to  the  lands  he  held  over. 

And  therefore  declare,  as  between  the  plaintitt's  and  the  defendant,  Stephen  Davis, 
the  heir  at  law  of  Morris  Davis,  the  estate  Redmond  Hill,  upon  all  the  circumstances 
of  the  case,  is  to  be  considered  as  intended  to  l)e  comprised  in  the  deed,  leading  the  uses 
of  the  recovery,  dated  the  2d  of  April  173G  ;  let  tlie  heir  at  law  be  restrained  from 
proceeding  at  law  to  recover  it  ;  but  1  am  of  opinion  the  plaintifl's  are  not  entitled  to 
the  like,  as  to  the  defendant  the  mortgagee. 

[305]  CJrosvenor  v.  Cook,  et  e  contra. 
(Reg.  Lib.  A.  fol.  32.)     22  &  24  Nov.  1757. 

Creditors  by  bond  entitled  to  interest  only,  to  the  extent  of  the  penalty  :  Creditors  by 
note,  thougli  not  on  demand,  or  on  a  day  certain,  or  on  contract  to  pay  interest,  to 
have  interest,  and  to  be  considered  as  creditors  by  specialty  :  Creditors  by  book  debts 
not  allowed  interest. 

The  bill  by  tlie  plaintifTs  in  the  first  cause,  was  on  behalf  of  themselves,  and  other 
creditors  of  Randolph  Greenway  the  elder,  for  an  account,  and  satisfaction  of  their 
debts  out  of  liis  assets. 

On  hearing  the  cause  the  Gtli  of  July  1735,  before  Sir  Joseph  Jekyl,  M.  R.,  it  was 
referred  to  Mr.  Kinaston,  one  of  the  Masters,  to  take  an  account  of  what  was  due  to 
the  mortgagees,  and  to  the  other  parties,  and  to  all  other  tlie  creditors  of  the  said 
Riindolph  Greenway,  the  intestate ;  and  the  Master  was  to  advertise  for  the  creditors 
to  come  before  him,  and  prove  their  debts  ;  an  account  of  the  testator's  personal  estate 
was  to  be  taken,  whicli  was  to  be  applied  in  a  course  of  administration,  and  by  consent 
of  the  mortgagees  the  real  estates  were  to  be  sold  ;  and  out  of  tlie  purchase  money, 
tliey  were  to  be  first  paid  ;  and  as  to  what  was  claimed  by  tlie  defendant  Charles  Scott 
on  a  note  of  hand,  (which  he  wanted  to  tack  to  his  mortgage) ;  His  Honour  declared 
he  should  come  in  as  a  creditor  for  the  same  on  the  personal  estate  ;  and  if  the  specialty 
creditors  sliould  exhaust  any  part  of  the  personal  estate,  tlie  simple  contract  creditors 
were  to  stand  in  their  place,  and  receive  a  satisfaction  pro  tanto.  out  of  the  real  estates  ; 
costs,  and  further  directions  were  reserved  until  after  the  Master's  report. 

On  10th  July  1757,  the  Master  made  his  report,  and  stated  what  was  due  to  the 
mortgagees,  and  then  goes  on  to  state,  that  he  had  taken  an  account  of  wliat  was  due 
to  the  plaintiffs,  and  the  other  creditors  of  the  said  intestate,  and  found  that  there  was 
[306]  due  to  several  persons  by  bond,  and  otherwise,  £7381,  and  that  the  several  debts 
set  forth  in  the  second  schedule  to  his  report,  consisted  of  debts,  due  upon  bond  ;  debts 
due  by  promissory  notes,  some  whereof  were  payable  at  times  certain  ;  and  others  on 
demand  for  value  received,  but  witliout  any  contract  for  interest,  by  way  of  damage; 
and  others  upon  book  debts,  and  otlier  simple  contract  debts. 

And  the  Master  further  found,  that  by  the  length  of  time  since  the  decree,  all  or 
the  greatest  part  of  the  principal  sums  secured  by  the  bonds  exceeded  the  penalty  of 
the  said  bonds  ;  and  that  he  had  in  such  cases,  allowed  only  the  penalty  :  And  it  having 
been  insisted  on  behalf  of  the  creditors  by  note,  that  they  were  entitled  to  interest  upon 
their  notes  respectively  ;  (that  is  to  say)  upon  such  as  were  payable  at  times  certain,  from 
such  time  as  they  became  respectively  due,  and  upon  such  as  were  payable  on  demand 
from  the  time  of  filing  the  plaintiff's  bill,  notwithstanding  tliere  was  no  express  contract 
for  interest  on  the  said  notes  ;  the  Master  therefore,  upon  consideration  of  the  premises, 
and  for  that  the  effects  to  pay  the  creditors  by  bond,  would  not  be  nearly  sufficient 
to  pay  the  principal  monies  due  to  the  said  creditors  ;  and  that  if  interest  was  to  be 
allowed  on  the  said  notes,  from  the  several  times  before  mentioned,  the  creditors  by 
note  would  be  in  a  much  better  situation  than  the  creditors  by  bond,  as  they  would  in 
such  case  receive  above  six  years  interest  more  than  the  creditors  by  bond,  as  they 
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would  have  no  more  than  the  penalty  of  tl>eir  bonds;  and  that  if  such  interest  was 
allowed    the  other  creditors  by  simple  contract,  would  have  bi.t  very    iule  tmun-d' 

sa  d  debt^  on  notes  ;  for  wluch  reason,  and  at  the  re,,uest  of  the  clerk  in  .-ourt  and 
solictor  for  the  p  amtiffs  the  creditors,  the  Master  submitted  to  the  Court,  whether 
any  interest  ought  to  be  allowed  on  all  or  any  of  the  promissory  notes  mentioned  n   le 

renorts  if  I  l'  Tf  l^  ''7'  '"""  "'"^  ''""'  ^"''  "^  "'^^^  ^'^'^  =  ^''^  ^^-^er  then 
reports,  that  he  had  taken  the  accounts  directed  of  the  assets  of  the  intestate  and  the 
respective  balances. 

,  f  ^''^^''^^2d  of  November  1757,  the  causes  came  on  to  be  heard,  for  further  <lirections, 
before  Sir  Thomas  Clarke,  M.  R.,  and  the  great  question  was,  whether  notes  not  payable 
on  any  day  certain  and  no  contract  to  pay  interest,  should  carry  interest  ;  and  also 
whether  the  debts  liquidated  should  carry  interest.  His  Honour  said,  he  would  .'on- 
sider  the  questions. 

On  the  24th  of  November  1757,  his  Honour  delivered  his  opinion  as  follows  • 
Ihese  causes  come  before  me  on  a  special  case,  on  the  Master's  report,  which  bears 
date  the  IGtli  of  June  1757;  Randolph  (Ireenway,  died  indebted  to  divers  pei-sons  by 
bond  ;   by  note  payable  on  demand  ffir  value  received  ;  by  note  payable  on  a  day  certain 
for  value  received  ;  and  by  note  payable,  without  either  demarid.  or  day  certain    for 
value  received. 

The  Master  liatli  reported  due  to  the  crethtoi-s  by  bond,  to  the  extent  of  the  penalty 
of  their  boncLs,  and  no  further,  being  as  he  apprehends,  confined  by  the  bonds.  He 
also  reports,  what  is  due  for  principal,  and  interest,  to  the  creditors  by  note  on  demand, 
or  day  certain,  but  does  not  compute  interest  [308]  on  the  others,  and  he  certifies,  that 
the  fund  to  pay  debts,  is  deficient. 

In  order  to  determine,  how  far  these  simple  contract  creditors  are  entitled  to  interest, 
it  is  necessary  to  see  liow  the  case  stands  at  law,  and  whether  there  be  any  equitable 
circumstances  to  alter  it. 

At  law,  creditors  by  bond,  are  entitled  only  to  tlio  penalty  of  the  bond.  The  reason 
is  obvious  ;  they  have  chosen  their  own  security,  and  it  is  their  fault  in  suffering  the 
debt  to  increase  beyond  their  security. 

As  to  creditors  by  note  at  a  certain  day,  and  where  liy  contract,  no  interest  is  payable  ; 
yet  courts  of  law,  and  a  jury  will  give  interest. 

As  this  is  a  legal  right,  is  there  any  material  circum.stance  in  this  ease,  to  vary 
such  right  ?  No.  I  take  it  to  be  clear,  that  the  jiustice  of  this  Court  is  such,  that 
where  a  creditor  comes  before  it  for  a  legal  demand,  this  Court  will  give  the  same  relief 
as  he  would  liave  been  entitled  to  at  law. 

In  case  of  bankruptcy  it  is  different,  because  the  Court  levels  all  creditoi-s.  This 
is  the  rea.son  given  by  Lord  Hardwicke,  C,  in  .Mackintosh  v.  Ogilvie  {su]ir.  |  Dick.]  1  ID), 
10th  March  1747,  for  granting  a  writ  of  ne  exeat  regno  to  Scotland,  upon  attacliment 
of  property  there. 

It  hath  been  argued  for  the  bond  creditors,  that  if  creditors  by  note  are  allowed 
interest,  thej-  will  be  in  a  better  condition,  than  the  creditors  by  bond  :  they  may  be 
so  ;  but  as  I  said  before,  the  bond  creditors  chose  their  securities. 

As  to  the  creditors  by  book  debts,  though  their  ca.se  is  liard,  and  though  it  may  be 
said,  that  I  could  relieve  them,  yet  1  mu.st  not  break  through  rules.  Ixnd  Hardwicke, 
C,  wished  to  do  it  in  Bedford  v.  Coke,  7th  [309]  December  1752  {.wpr.  [Dick.]  178), 
where  there  was  an  ample  fund,  and  there  were  due  £22,000  for  arrears  of  the  Duchess 
of  Wharton's  annuity,  by  way  of  jointure,  and  she  had  been  obliged  to  take  up  money 
at  interest  for  her  support,  and  there  were  no  other  simple  contract  debts  of  longer 
standing  :  His  Lordship  directed  jirecedents  to  be  searched  for,  but  none  could  I* 
found  ;  and  therefore  he  did  not  grant  her  application,  and  that  of  the  other  simple 
contract  creditors  for  interest. 

His  Honour,  after  giving  his  reasons  as  above,  matle  the  following  order  : 
"  It  appearing  that  the  personal  and  real  estate  of  the  intestate  are  not  sufficient 
to  satisfy  the  whole  of  the  debts,  declare  the  creditors  are  to  rel)ate  in  proportion  : 
and  the  Master  to  settle  the  proportions;  and  the  creditors  by  notes,  consenting,  that 
interest  upon  their  notes  shall  be  computed  only  for  twenty  years  after  such  time 
as  the  money  due  thereon,  became  payable,  declare  that  .such  creditors,  in  settling 
the  said  proportions,  are  entitled  to  have  interest  computed  on  their  respective  notes, 
only  for  that  period  of  time  accordingly,  after  the  rate  of  4  per  cent,  per  annum,  and 
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are  to  lie  considered  as  creditors  by  specialty,  for  such  principal  and  interest ;  in  like 
manner,  as  the  creditors  by  bond  are  to  be  considered  as  specialty  creditors,  for  the 
penalties  of  their  respective  bonds." 

[310]  <)\VF.N'  V.  Owen  (Two  Causes). 

24  Nov.  1757. 

Two  bills,  brought  by  different  prochein  ami/s  in  the  name  of  the  infant ;  upon 
a  reference  *  to  the  Master,  to  see  which  suit  was  most  proper  to  be  proceeded  in, 
the  Master  reported  the  first  suit  :  the  prochein  ami/  in  the  second  suit  took  excep- 
tions, which  were  over-ruled  ;  upon  the  petition  of  the  prochein  amy  in  the  first  suit, 
the  report  was  confirmed,  and  the  petitioner  was  to  be  at  liberty  to  prosecute  the  first 
suit ;  the  Court  was  pressed  to  restrain  the  plaintiff  in  the  second  suit,  from  prose- 
cuting that  suit,  but  Sir  Thomas  Clarke,  M.  R.,  refused  to  do  so,  as  such  proceeding 
would  be  at  his  peril :  on  searching  by  order  of  his  Honour  precedents  could  not  be 
found,  the  parties  generally  resting  on  the  report. 

MoLK  V.  Mole. 
6  Feb.  1758. 

Maintenance  allowed  an  infant  out  of  the  produce  of  the  residue  of  personal  estate, 
bequeathed  to  him  by  his  father,  where  the  will  directed  the  interest  to  accumulate, 
till  he  attained  t\venty-one  ;  and  if  he  died  before,  the  whole  given  over,  and  the 
ViiW  was  silent  as  to  maintenance. 

Christopher  Mole,  the  father  of  the  plaintiff  the  infant,  by  his  will,  gave  to  the 
defendant  Mary  Mole,  his  sister,  £500,  and  gave  the  residue  of  his  estate  to  the  plaintiff 
upon  his  attaining  the  age  of  twenty-one  years,  and  the  interest  to  accumulate,  saying 
nothing  as  to  maintenance  ;  and  if  he  died  before,  gave  it  over  to  the  defendant. 

The  bill  was  brought  by  the  infant  against  the  defendants  Ann  Mole  his  mother,  and 
Mary  Mole  his  aunt,  the  executrix,  for  an  account  of  the  testator's  personal  estate,  to 
have  the  residue  secured,  and  to  have  an  allowance  for  maintenance. 

[311]  I'lie  cause  came  on  to  be  heard,  the  25th  of  February  1750  ;  an  account  of 
the  personal  estate,  and  of  the  debts,  and  payment  were  decreed  ;  the  defendant  Mary 
was  to  retain  her  legacy  of  £500,  and  the  residue  of  the  personal  estate  was  to  be  paid 
into  the  Bank,  and  laid  out,  subject  to  the  contingencies  in  the  will  ;  and  the  considera- 
tion of  maintenance  was  reserved  until  after  the  Master's  report. 

The  Master  made  his  report,  and  ascertained  the  residue  of  the  personal  estate, 
which  was  considerable. 

The  cause  came  on  the  31st  of  January  1758,  for  further  directions,  as  to  mainten- 
ance, and  stood  till  this  day  ( G  Feb.  1 758),  for  judgment. 

Sir  Thomas  Clarke,  M.  R. — This  cause  comes  before  the  Court,  as  to  maintenance, 
and  costs  reserved  by  the  decree. 

The  question  is,  whether  the  plaintiff  the  infant,  is  entitled  to  maintenance  out  of 
the  produce  of  the  residue  of  the  personal  estate :  I  am  sorry  it  is  made  a  question. 

It  is  to  be  considered,  whether  maintenance  can  be  allowed  out  of  the  produce  of  a 
residue  that  depends  upon  contingency,  and  while  it  is  in  suspence. 

There  is  a  dift'erence  between  a  legacy  given  by  a  parent,  and  a  distant  relation. 
Shuda!  r.  Jekyll,  2  Atk.  51 G. 

First. — Suppose  a  legacy  is  given  by  a  parent,  payment  at  twenty-one  ;  the  Court 
will  give  interest  from  the  death  of  the  parent,  in  case  the  child  should  want  main- 
tenance. 

Secondly. — Suppose  a  legacy  given  to  a  child,  vested  immediately,  but  defeasible 
on  the  contingency  of  dying  before  twenty-one  ;  there  is  no  doubt  but  the  [312]  Court 
would  give  interest,  from  the  death  of  the  testator  ;  but  in  this  case  it  is  said,  there  is 
more  reason  for  doing  so,  because  it  is  vested  in  prcBsenti. 

There  are  instances  where  maintenance  is  allowed  out  of  a  real  estate  ;  that  is, 
where  a  portion  is  charged  on  a  real  estate,  but  not  to  be  raised  until  the  child  attains 
twenty-one. 

*  Similar  reference  in  the  case  of  Conquest  v.  Markham,  5  Jan.  1760.  Sir  Thomas 
Clarke.  M.  R. 
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With  respect  to  authorities  :  Hougluon  v.  Harrison,  30th  June  1742  (o  Atk   -■»)) 

riSS  int^St  IhaSo^-  ^°  ^°  -  '  '^  '^^^  bel^tt^on;^^ 
Ghassey  v.  Weaver,  21st  May  1750 

child,  as  should  attainWenty^t !  inteiuvlSr  '  '^^""^  '^'  '  ^^""^  ^°  ^"^' 
Greenhill  r    Waldoe,  Precedents  in   Chancery  367.  portion  bv  settlement  for  a 

t^&T'Z'f^  ''  "!,''"";  °^  .'^-^  °f  -^"-i'  after^he  death  o  th  Tather  and 
mother  :  the  father,  and  mother  both  died,  before  either  of  those  contingencies  vet 
maintenance  was  allowed.  ""gcuwics,  yei 

fnr.'^pM^'M  ^/^'''  P''"'-",*''^  '?  *^''  P'"'""^  '^^'''  ^^  ^°t't'^  to  maintenance  ;  and  there- 
ifX^iw  ?i^T"-T''^f  °^  a  proper  allowance,  for  the  maintenance,  and  education 
of  the  plamtjft  the  mfant,  from  the  death  of  her  father  the  testator,  to  be  paid  out  of  the 
produce  of  the  testator  s  estate.  *^ 

[313]  '^.'id  it  appearing  from  the  report,  that  the  residue  of  the  testator's  estate. 
consisted  of  £6.800  bank  annuities,  the  executrix  was  directed  to  transfer  the  annuities 
to  the  Accountant  General,  subject  to  the  trusts,  and  contingencies  in  the  will. 

Turner  v.  Turner, 
20  April  1758. 

The  cause  came  on  to  be  heard,  for  further  directions  on  the  report,  which  was 
confirmed. 

Sir  Thomas  Clarke,  M.  R.,  not  being  satisfied,  referred  it  back  to  the  Master,  to 
review  liis  report,  and  to  be  more  particular. 


Egbert  Johnson,  the  heir  at  law,  Plaintiff ;  Edward  Gardiner  and  his  wife  the 

devisee.  Defendants. 
The  said  Edward  Gardiner  and  his  wife.  Plaintiffs;  and  the  said  Robert  Jounson, 

Defendant. 

(Reg.  Lib.  A.  fol.  261.)    29  April  1 758. 

Heir  at  law  files  a  bill  to  set  aside  a  wll  which  upon  an  issue  is  established  :  ordered 
to  pay  costs  in  tlus  Court,  and  at  law ;  but  on  a  bill  by  the  devisee,  to  establish  the 
•will,  no  costs  given  on  either  side. 

The  bill  in  the  first  cause,  was  to  have  a  receiver  appointed,  of  part  of  the  testator'.* 
estate,  of  which  the  plaintiff  had  got  possession  ;  to  have  the  will  set  aside,  as  being 
obtained  by  fraud  ;  to  have  possession  of  the  rest  of  the  real  estates,  and  the  title  deeds  ; 
and  to  have  a  distributive  share  of  the  testator's  personal  estate. 

The  bill  in  the  second  cause  by  the  devisees,  was  to  have  an  issue  directed,  to  try  the 
validity  of  the  ■nill. 

[314]  On  hearing  these  causes,  the  bill  in  the  first  cause  was  dismissed  with  costs,  so 
far  as  it  prayed  a  distributive  share  of  the  personal  estate,  and  an  issue  devisavit,  vel 
■non  was  directed,  and  the  rest  of  the  costs,  and  further  directions  reserved. 

There  was  a  verdict  in  favour  of  the  will. 

These  causes  came  on  again  this  day  (29  April  1758).  on  the  equity  reser\-ed,  and 
for  costs  ;  the  question  was  as  to  the  heir  at  law  paying,  or  having  costs  ;  Lord  Keeper 
Henley  reasoned  in  the  same  man"ner,  as  Lord  Hardwieke,  C.  did  in  Blinkorne  r.  Feast 
(2  Yes.  27:  1  P.  Wms.  285,  S.  C),  that  costs  were  discretionary;  that  there  was  a 
distinction  between  an  heir  at  law  coming  to  the  Court  for  relief,  and  being  brought 
into  Court ;  and  therefore  dismissed  the  bill  in  the  first  cause,  in  which  the  heir  at 
law  was  plaintiff,  with  costs  ;  and  in  the  second  cause  bv  the  densee.  established  the 
will,  but  gave  no  costs,  either  in  this  Court,  or  at  law,  on  either  side. 
C.  I.— 10 
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Kmn^E  V.  CoRBiN. 
1  May  1758. 

Bill  tliat  the  dpfendant  might  redeem,  or  stand  foreclosed  :  the  defendant  not 
appearing,  the  plaintiff  wixs  to  take  such  decree  as  he  could  hold,  unless  cause  :  the 
plaintiff  at  the  same  time,  prayed  an  injunction  to  stay  waste,  but  Sir  Thomas  Clarke, 
M.  R.,  refused  it,  saying,  an  injunction  is  granted  only  on  an  interlocutory  application. 

[315]  Langley  v.  Furlong. 
.3  July  1758. 

A  settlement  under  articles,  deviating  from  them,  set  right,  and  made  to  agree  with 
the  articles,  and  what  the  estate  was  damnified,  by  the  tenant  for  life  not  uphold- 
ing it  as  he  ought,  declared  to  be  a  specialty  debt,  and  to  be  answered  out  of  his  assets. 

Bill  by  a  tenant  in  tail,  under  marriage  articles,  dated  the  15th  January  1G89,  to 
have  the  settlement  dated  the  9th  of  April  1691  ;  so  far  as  it  deviates  from  those  articles 
rectified ;  and  to  have  what  the  estate  was  damnified,  by  the  tenant  for  life  not  uji- 
holding  it  as  he  ought,  answered  by  his  representative  out  of  his  assets. 

"  Sir  Thomas  Clarke,  M.  R.,  declared  the  settlement  of  the  9tli  day  of  April  1G91.  so 
far  as  it  varied  from  the  said  articles,  ought  to  be  rectified,  and  made  agreeable  thereto  ; 
and  that  the  plaintiff  Jane  Langley,  the  daughter  of  Elizabeth  Langley,  who  was  the 
sister  of  Charles  the  son  of  Charles  Burwell,  the  only  son  of  the  marriage  between  Henry 
Burwell  and  Elizabeth  Mathew,  was  tenant  in  tail  of  the  Maxway  estate,  purchased 
with  the  sum  of  £2000,  stipulated  to  be  laid  out  by  the  said  articles,  with  remainder  to 
the  daughters  of  that  marriage  as  tenants  in  common  in  tail  general ;  with  remainder 
to  the  plaintiff  Jane,  as  right  heir  of  the  said  Henry  Burwell.  And  let  the  said  estate 
be  settled  accordingly,  with  the  approbation  of  the  Master ;  and  let  tlie  Master  encjuire 
in  what  condition  the  said  estate  was  left  by  the  said  Henry  Burwell  at  the  time  of  his 
death  ;  and  whether  he  did  sufficiently  uphold,  and  maintain  the  said  estate  as  a  tenant 
for  life  ought  :  and  in  case  he  did  not,  let  the  Master  see  how  much  the  plaintiff  is 
damnified  for  want  of  the  said  estates  being  so  upheld,  and  maintained  ;  and  let  the 
plaintiff  be  considered  as  a  creditor  by  specialty  for  what  the  Master  shall  find  she 
was  so  dam-[316]-'iified.  And  then  follows  a  direction  for  the  executors  to  pay  the 
plaintiff  out  of  the  personal  estate  in  a  course  of  administration ;  and  if  assets  not 
admitted,  to  account  :  and  the  defendants  to  account  for  the  rents,  and  profits  of  the 
said  estate  accrued  since  the  death  of  the  said  Henry  Burwell,  and  to  pay  the  same- 
to  the  plaintiff  ;  and  also  to  deliver  jsossession  of  the  said  estate  to  the  plaintiff. 

Turner  v.  Turner. 
12  Nov.  1758. 

Bill  decreed  to  be  taken  pro  confesso  upon  a  sequestration,  for  want  of  a  better  answer, 
the  first  having  on  exceptions  to  part  of  it  been  reported  insufficient. 

The  defendant  liad  answered  ;  which,  as  to  so  much  as  exceptions  taken  to  it  went, 
was  reported  insufficient ;  and  the  defendant  having  stood  out  all  process  of  contempt 
to  a  secjuestration  for  want  of  a  better  answer,  the  plaintiff's  clerk  in  Court  was  ordered 
to  attend  with  the  record  of  the  plaintiff's  bill,  in  order  to  take  it  pro  confesso.  The 
cause  came  on  to  be  heard  on  the  above  day,  when  the  Counsel  olijected  to  the  pro- 
priety of  it  ;  for  that  it  could  not  be  said  to  confess  the  bill,  when  there  was  an  answer 
upon  record  (part  of  which  was  not  excepted  to)  that  denied  it  ;  and  cited  Hawkins 
r.  Crook,  2  P.  W.  556  (Mosel.  294,  383,-3  Atk.  594,  S.  C.) ;  and  said  farther,  that  there 
was  a  case  under  the  consideration  of  the  Barons  of  the  Exchequer  upon  a  like  question. 

Lord  Hardwicke,  C,  said  he  well  knew  the  case  of  Hawkins  v.  Crook,  and  had  always 
thought  it  wrong,  for  that  in  his  idea  an  insufficient  answer  was  no  answer  :  that  the 
defendant,  after  such  contumacy,  and  affected  delays,  had  not  any  reason  to  expect 
favour  from  the  Court,  much  less,  that  they  would  strain  a  [317]  point  for  him ;  and 
therefore  he  should  decree  the  bill  to  be  taken  pro  confesso,  (which  he  did),  and  would 
leave  it  to  the  defendant  to  apply  to  set  it  aside  for  irregularity,  if  he  thought  fit. 
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Eastland  v.  Reynolds. 
13  &  14  Nov.  1758. 

^  and  wl!e27n '*''''  ''  "^'^'^  ^^  "^"""f^'  ^'°^'  '^'"^  «°"dition  anne.xed  to  her  legacy 
on  both  ^''"'  '"•°«^-'-«°i^'"ders  as  to  real  estate,  determined  in  the  negS've 

The  bill  is  brought  by  Richard  Eastland,  the  surviving  executor  of  Sir  Robert 

^tirCourt  f  r  th'""'  °  r '"  ''.If '""^^  '""f  ""'  --rtained,^and  to  have  the  dircS 
o      S  u  execution  of  the  trusts  of  the  testator's  will 

bir  Robert  \\ilmot's  will  is  dated  the  :25th  of  October  1740;  and  by  his  will  he 
appointed  Jolin  Wilson  deceased,  and  the  plaintiff,  executors.  ^ 

ihe  testator  by  his  will  gives  £3000  a  piece  to  his  three  daughters,  Elizabeth,  Ann 
and  Unice,  payable  at  marriage  ;  provided  they  married  with  the  consent  of  his  wife 
and  his  executors,  to  be  had  in  writing. 

The  interest  of-^such  £3000  to  be  paid  as  long  as  each  of  the  daughters  lived  with 
their  mother  ;  and  if  they  refused  to  live  with  their  mother,  only  £50  a  vear  and  the 
interest  to  accumulate,  and  to  go  and  be  paid  as  their  original  portions  :  but  if  any 
of  the  daughters  died  before  marriage,  £1500,  part  of  the  £3000,  to  be  divided  amon-st 
the  surviving  daughters  :  if  two  died,  then  the  survivor  to  have  £5000,  and  the  interest 
of  the  £1000,  part  of  one  £3000,  or  £4000  the  remainder  of  the  £9000  as  it  should 
happen,  according  to  the  contingencies  expressed  in  the  will,  to  be  paid  to  their  mother 
tor  life,  and  then  to  the  surviving  daughters,  or  daughter,  upon  the  same  [318]  terms  as 
the  original  portions  of  £3000  are  given  :  and  in  case  all  the  daughters  died  in  the 
hfe-time  of  their  mother,  then  the  interest  of  the  whole  £9000  to  the  wife  for  life  ;  and 
after  her  death,  the  capital  to  Elizabeth  Spurrier  (the  wife  of  the  defendant  Joseph 
Spurrier)  her  executors,  or  administrators. 

And  if  his  personal  estate  amounted  to  more  than  £9000,  the  interest  of  the  over- 
plus to  be  paid  to  his  wife  for  life  ;  and  after  her  death,  the  capital  of  such  surplus  to 
be  paid  to  such  of  his  children  as  should  be  living  at  her  death,  and  to  be  paid  when 
their  original  £3000  bequests  became  payable  in  manner  aforesaid. 

And  in  case  all  his  said  three  daughters  died  without  issue,  he  devised  his  real 
estates  to  the  said  Elizabeth  Spurrier  in  fee. 

The  testator  died  the  9th  October  174G,  and  left  Lady  Wilmot  his  widow,  and  three 
daughters,  Elizabeth,  Ann,  and  Unice. 

Part  of  the  testator's  real  estates  were  copyhold,  which,  not  having  been  surrendered 
to  the  use  of  his  will,  his  said  daughters,  being  heirs,  were  admitted. 

Elizabeth  died  in  the  life-time  of  her  mother,  without  issue,  and  unmarried. 
Ann  married  with  the  defendant  Thomas  Reynolds,  with  the  consent  of  her  mother, 
but  not  of  the  executors,  who  refused  it. 

In  1750  Lady  Wilmot  died  :  Reynolds  and  his  wife,  and  Unice,  entered  on  the  real 
e.states,  and  received  the  rents. 

After  the  death  of  Lady  Wilmot,  and  John  Wilson,  one  of  the  executors,  Unice 
married  Thomas  Anderson,  [319]  without  the  consent  of  the  plaintiff,  and  died  in  1754 
without  issue. 

Thomas  Anderson  took  out  administration  to  his  wife,  which  afterwards  was  revoked, 
and  administration  was  granted  to  Reynolds,  and  his  wife. 

Reynolds  and  his  wife  insist,  that  having  the  consent  of  the  mother,  and  the  e-xecutors 
having  unduly  refused  to  give  their  consent,  they  have  not  forfeited  their  right  to  the 
portions  ;  and  Lady  Wilmot  the  mother  being  dead,  and  the  other  two  sisters  being 
also  dead  without  issue,  they  are  entitled  to  the  whole  of  the  personal  estate,  and  like- 
wise to  the  real  estate  of  the  testator  ;  for  that  the  words  of  the  will  implied,  and  must 
be  construed  to  create,  cross  remainders. 

Mr.  Perrot  and  Mr.  De  Grey,  on  the  part  of  the  defendants  Spurrier  and  his  wife, 
insisted,  that  as  to  the  real  estate  there  were  no  cross  remainders,  and  cited  the  following 
cases;  Garbel  v.  Vandal,  26th  November  1730,  determined  by  Mr.  Verney,  AL  R.  ; 
Reynish  v.  Martin,  bv  Lord  Hardwicke,  C,  5th  May  1740  (3  Atk.  330,-1  P.  Wins.  130. 
S.  C.)  ;  Wheeler  r.  Bingham,  bv  Lord  Hardwicke,  C,  13tli  June  174G  (3  Atk.  364,— 
1  P.  Wms.  135,  S.  C). 
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Sir  Thomas  Clarke,  M.  B. — There  are  two  questions  in  this  cause  :  one  relative  to 
the  personal  estate  ;  the  other  to  the  real  estate. 

The  first  question  is,  whether  the  defendant  Mrs.  Reynolds  is  entitled  to  the  legacy, 
or  portion  given  by  the  will  of  her  father,  as  having  been  guilty  of  a  breach  of  the  con- 
dition annexed  to  the  legacy.  Sir  Eobert  Wilmot  had  three  daughters,  Elizabeth,  Ann, 
and  Unice  ;  and  by  will  gives  his  personal  estate  to  trustees  to  be  placed  out  at  interest 
and  to  pay  to  each  of  his  daughters  £3000  on  marriage,  and  not  [320]  before ;  and 
'then  only  in  case  they  married  by  the  consent  of  his  wife,  and  his  executors  in  writing. 

His  Honour  then  stated  the  clauses  in  the  will  before  set  forth  in  case  of  their  marry- 
ing without  consent,  and  of  their,  or  any  of  their,  dying  without  issue. 

Elizabeth  died  after  the  testator,  unmarried  :  Ann  married  the  defendant  Reynolds 
with  the  consent  of  the  mother,  but  not  of  the  executors  :  Unice  married  after  the 
death  of  her  mother,  and  of  Wilson,  one  of  the  executors,  so  that  the  consent  required 
by  the  will  could  not  be  had. 

Reynolds  and  his  wife  have  taken  out  administration  to  her. 

Let  us  suppose  a  pecuniary  legacy  given  by  a  parent  to  a  child,  with  a  condition 
annexed  :  and  this  is  certainly  a  pecuniary  legacy  out  of  a  personal  estate. 

The  rules  of  the  Ecclesiastical  Courts  are  clear,  that  conditions  in  restriction  of 
marriage  are  void,  as  only  in  terrorem,  and  are  all  void,  where  there  be  a  limitation 
over,  or  not,  except  in  pios  usus. 

We  differ  from  them  in  respect  to  limitations  over,  because  it  is  plain  the  testator 
meant  a  benefit  for  a  third  person. 

Here  there  is  a  personal  legacy  which  hath  a  condition  annexed  to  it,  and  we  must 
admit  by  the  words  a  condition  precedent ;  but  if  there  be  a  limitation  over,  it  makes 
no  difference,  whether  the  condition  be  precedent,  or  subsequent.  I  am  in  the  present 
case,  and  under  the  particidar  circumstances,  of  opinion  Mrs.  Reynolds  hath  not  for- 
feited her  legacy  :  The  mother  did  consent ;  the  executors  improperly  withheld  theirs. 

[321]  As  to  the  real  estate.  I  am  clear  there  are  no  cross-remainders.  His  Honour  then 
cited  the  following  cases:  Daily  v.  Lord  Clanrickard,  by  Lord  Hardwicke,  11th  De- 
cember 1738  ;  Davenport  v.  Oldis,  12th  July  1738  (1  Atk.  579).  His  Honour  there- 
fore declared,  under  all  the  circumstances  of  the  case,  the  defendant  Reynolds,  in  right 
of  his  wife,  was  entitled  to  the  whole  £9000  provided  for  the  three  daughters,  and 
directed  payment,  subject  to  an  enquiry  as  to  a  settlement. 

And  also  declared,  that  according  to  the  true  sense,  and  construction  of  the  will, 
and  circumstances  of  the  case,  there  were  to  be  no  cross-remainders,  and  consequently 
that  on  the  death  of  Elizabeth  without  issue,  one  third  of  the  estate  belonged  to  the 
defendant  Spurrier. 

Lee  v.  Lee. 

20  Dec.  1758. 
If  the  wife  elope,  this  Court  will  not  assist  her  in  recovering  property  settled 

to  her  separate  use. 

On  the  marriage  of  the  plaintiflf  with  defendant,  her  estate  was  settled  to  her 
separate  use.  The  husband  receives  the  rents,  and  refusing  to  pay  her  what  he 
received,  she  having  absented  herself  from  him,  she  filed  a  bill  against  him,  and  for  an 
injunction  to  restrain  him  from  receiving  any  more  of  the  rents.  She  applied  this  day 
to  restrain  her  husband  from  receiving  the  rents,  and  for  a  receiver,  and  that  he 
might  pay  the  rents  to  her. 

But  Lord  N orthinglon.  C,  would  not  assist  her,  and  made  no  order.  The  case  of 
Moore  v.  Moore  (1  Atk.  272),  was  cited,  in  which  a  woman  left  her  husband  wthout 
just  cause,  and  it  was  held  that  this  Court  w^ould  not  give  her  any  assistance  to  get 
alimony. 

[322]  Ramsden  r.  Hilton. 

Lord  Keeper  Henley.     1  Feb.  1759. 

The  sohcitor's  bill  was  taxed,  agreeably  to  the  statute  of  2  Geo.  II.  chap  23.  It 
amounted  to  £1038,  and  was  taxed  £1000,  not  a  twenty-eighth  part.  On  application 
by  the  solicitor  to  be  paid  the  costs  of  the  taxation,  the  Court  refused  it. 
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TuLLET  V.    TCLLET. 

15  Feb.  1759.    Ambl.  370,  S.  C. 
Timber  improperly  cut  down  during  infancy,  and  infant  dying,  shall  go  as  real  estate. 

f  lY  ^^\TT  VT^*  ^"l  ''T-''''  ^''°"°^  °f  timber  cut  down  during  the  infancy 
of  John  TuUet,  of  whom  the  plaintiff  was  heir;  and  to  have  the  same  considered  as 
real  estate ;  insistmg  that  though  timber  was  severed,  yet,  as  it  was  unwarrantably 
severed,  it  did  not  alter  the  property. 

The  cause  stood  for  judgment  to  this  day 

Sw  Thomas  Clarke,  M.  R.-The  plaintiff  in  this  case  is  heir  of  John  Tullet,  who  was 
seised  in  tee  ot  a  freehold  estate,  on  which  there  was  growing  a  considerable  quantity 
ot  timber.     John  djing  in  his  infancy,  the  estate  descended  to  the  plaintiff. 

ihe  mother  ot  the  said  infant  cut  down  timber  during  the  infancy. 

The  mfant  died  before  he  was  of  age  to  make  a  will. 

The  plaintiff  as  heir  of  the  infant,  hath  brought  his  bill  to  have  the  timber  so  cut 
down  considered  as  the  real  estate  of  the  infant. 

This  is  clear,  notwithstanding  what  is  mentioned  in  Lord  Coke,  that  a  guardian 
of  an  infant,  duly  ap-[323]-pointed,  is  entitled  to  do  everything  as  an  adult  would  have 
done,  that  if  a  guardian  do  any  act  to  alter  the  course  of  succession,  without  leave  of 
the  Court,  this  Court  will  set  it  right. 

The  only  thing  that  induced  me  to  consider  of  the  case,  was  the  case  of  Saville  v. 
Sa\'ille  (2  Atk.  458)  that  was  cited.  If  it  were  in  the  power  of  the  guanhan  to  cut  down 
timber  unnecessarily,  that  is,  not  for  repairs,  &:e.,  and  such  cutting  would  alter  the 
property,  the  consequences  are  apparent. 

A  mother,  for  instance,  guardian  of  an  infant  a  year  old,  and  his  death  almcst 
certain,  with  £10,000  worth  of  timber  on  an  estate,  cuts  it  down.  If  by  severing 
it,  it  becomes  personal  estate,  she,  under  the  statute,  will  come  in  for  a  distributive 
share. 

See  how  it  is  almost  daily  in  this  Court  as  to  personalty.  If  an  estate  descends 
to  an  infant  in  mortgage,  and  out  of  savings  application  is  made  to  pay  off  the  mort- 
gage ;  the  Court  adds,  but  so  as  not  to  alter  the  nature  of  the  property,  whereby  his 
personal  representative  might  be  affected. 

The  Court  will  certainly,  and  ought  to  use  the  same  caution  with  respect  to  realty, 
and  not  suffer  any  person's  interest  to  be  impaired  by  the  unwarrantable  act  of  another. 

Therefore  declare  the  timber  cut  down  is  to  be  con.sidered  as  real  estate,  and  belongs 
to  the  heir  at  law  ;  and  let  an  account  be  taken,  and  the  money  be  paid  into  the  Bank, 
and  laid  out  in  bank  annuities  :  and  if  the  plaintiff  dies  before  twenty-one,  it  will 
go  in  succession  as  real  estate  to  the  plaintiff's  heir  at  law. 

[324]  Gibbons  v.  Hill,s. 
1  March  1759. 

Bank  annuities  directed  by  will  to  be  purchased  out  of  personal  estate,  tp  be 
considered  as  pecuniary  legacies. 

The  testator,  by  his  will,  directed  £3920  bank  annuities  to  be  purchased  out  of 
his  personal  estate,  for  persons  named  in  his  will,  and  gave  several  legacies  to  other 
persons.  The  personal  estate  not  being  sufficient  to  purchase  so  much  bank  annuities, 
and  to  pay  the  other  legacies,  a  question  arose,  whether  the  bank  annuities  so  directed 
to  be  purchased  were  to  be  considered  as  pecuniary,  or  specific  legacies.  Sir  Thomas 
Clarke,  M.  R.,  after  hearing  Counsel  on  both  sides,  held  the  bank  annuities  so  to  be  pur- 
chased were  to  be  considered  as  pecuniary,  and  not  as  specific  legacies. 

Williams  v.  Floyer. 
13  March  1759. 

AppKcation  being  made  for  the  records  of  the' bill  and  answer,  and  the  same  not 
being  produced,  being  either  stolen,  or  lost,  Mr.  Currer,  the  late  clerk  in  Court,  and 
Mr.  Trollop  his  successor,  were  ordered  to  attend  Sir  Thomas  Clarke,  M.  R.,  on  the  above 
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day.     The  petition  was  brought  on  this  day  ;  when  it  appearing  the  records  were 
not  to  be  found,  tliey  having  been  stolen  by  agents  in  the  office,  new  engro.ssments 
from  the  office  copies  were  ordered,  and  to  be  deposited  in  the  office. 
A  similar  case  was  cited. 

[325]  Trigg  v.  Trigg. 
3  April  1759. 

On  hearing  the  cause,  a  commission  of  partition  was  directed  to  divide  the  estate 
in  moieties  between  the  plaintitf',  and  defendant,  with  directions  for  the  parties  to  pro- 
duce deeds,  &c.,  before  the  commissioners. 

The  defendant  being  in  contempt  for  not  producing  the  deeds,  &c.,  he  was  taken 
on  an  attachment,  being  served  with  a  writ  of  execution  of  the  decree,  and  turned 
over  to  the  Fleet. 

A  sequestration  was  ordered  to  issue  against  him. 

Elliot  v.  Willi.\ms. 
2  May  1759. 

A  commission  having  issued  for  the  examination  of  vritnesses  at  Haverfordwest, 
divers  exhibits,  which  had  been  examined  to  thereon  were,  by  the  country  solicitor, 
put  into  a  box  and  directed  for  the  town  solicitor,  and  delivered  to  the  Monmouth 
carrier,  with  strict  charge  of  care  ;  the  person  who  conveyed  them  to  the  carrier 
alledging  they  might  be  worth  £20,000. 

The  carrier,  or  his  book-keeper,  thereupon  marked  the  box  £20,000  value,  and 
on  its  arrival  in  town  £100  was  demanded  for  carriage  of  the  town  solicitor,  who  offered 
one  guinea,  though  the  carriage  by  weight  did  not  amount  to  more  than  five  or  six 
shillings. 

[326]  Lord  Keeper  Henley  directed  the  box  to  be  opened  in  the  presence  of  the 
town  solicitor,  the  book-keeper  here,  and  another  person  on  behalf  of  the  country 
carrier,  and  if  it  contained  nothing  but  writings,  or  common-goods,  it  was  to  be  de- 
livered on  payment  of  one  guinea  ;  but  if  any  jewels,  plate,  or  money,  the  same  were 
to  be  retained  till  further  consideration,  but  the  writings  in  the  mean  time  were  to 
be  delivered. 

This  decision  was  on  the  ground  that  the  keeping  of  the  exhibits  tended  to  a  delay 
of  justice  in  the  cause. 

Negus  v.  Coulter. 

8  May  1759.     Ambl.  367,  S.  C. 

Leasehold  estate  given  by  will  to  a  charity,  and  the  residue  of  the  personal  estate  also 
to  the  charity,  the  bequest  of  the  leasehold  void,  but  the  produce  of  the  leasehold  to 
be  applied,  first  in  payment  of  debts,  &c.  ;  and  if  deficient,  then  to  have  recourse 
to  the  other  part  of  the  personal  estate."^  __  „ 

This  cause  arose  in  relation  to  a  question  on  bequest  of  a  leasehold  estate  given 
to  a  charity,  and  the  residue  of  personal  estate  also  given  to  charity. 

The  cause  stood  for  judgment  this  day. 

Sir  Thomas  Clarke,  M.  R.—li  the  bequest  is  void  by  the  Statute  of  Mortmain,  the 
question  is,  whether  that  bequest  will  go  as  an  undisposed  part  of  the  personal  estate, 
or  accrue  to  the  residuary  part,  which  is  also  given  to  the  charity. 

If  a  bequest  becomes  accidentally  ineffectual,  it  will  most  clearly  fall  into  the  resi- 
due. In  the  case  of  Mogg  r.  Hodges  it  is  clearly  laid  down  to  that  effect.  When  a 
residue  is  given,  it  takes  in  not  only  what  is  given  after  payment  of  debts,  &c.,  but  what 
may  accrue  by  accident,  or  contingency.  There  is  difference  between  real  and  personal 
estate,  because  the  residue  of  real  [327]  estate  is  certain  and  precise,  but  personal 
estate  is  fluctuating. 

In  Tomkin  v.  Tomkin,  4  March  1754,  the  testator  gave  all  his  estate  to  a  particular 
charity  :  he  had  no  freehold,  but  leasehold,  and  other  personal  estate.  The  gift  of 
the  leasehold  as  to  the  charity  was  declared  void,  but  then  the  Court  threw  all  the  debts 
and  legacies  on  the  leasehold,^and  left  the  other  part  of  the  personal  estate  to  answer 
the  intent  of  the  charity. 
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So  in  the  present  case,  his  Honour  declared  such  part  of  the  testator's  leasehold 
estate  as  was  given  to  the  charity  void,  but  directed  the  debts,  legacies,  &c.,  to  be  paid 
out  of  such  leasehold  estate  m  the  first  place  ;  and  in  case  it  were  deficient,  then  to  have 
recourse  to  the  other  part  of  the  personal  estate  ;  and  in  case  there  should  be  any  surplus 
arising  from  the  leasehold  estate,  that  to  go  to  the  next  of  kin  ;  and  the  residue  of  the 
other  part  of  the  personal  estate  to  go  to  the  charity,  for  which  it  was  given. 

KxiGiiT  V.  Pechey. 

17  May  1759. 

Question  as  to  the  admissibility  of  evidence  to  support  the  plaintifi's  equity. 

Bill  to  be  let  into  possession  of  some  burgage  tenements  at  Midhurst,  and  to  have 
a  conveyance  of  them,  insisting  that  the  tide  under  which  the  defendant  held  was 
borrowed  ;  and  in  order  to  prove  liis  case,  the  plaintifi  ofiered  to  read  some  books. 

To  this  evidence  objection  was  taken  on  tlie  ground  of  its  being  contrary  to  the 
Statute  of  Frauds. 

Sir  Thomas  Clarke,  M.  R. — The  question  now  is,  on  the  admissibility  of  evidence 
•offered  by  the  plaintiff  to  a  material  part  of  the  case. 

[328]  It  is  necessary  to  see  what  his  case  is,  and  how  far  the  evidence  is  contradictory 
to  tiie  Statute  of  Frauds. 

The  bill  is,  to  have  a  conveyance  of  some  burgage  tenements,  as  representative 
of  Mrs.  Knight,  who  was  representative  of  Mr.  Lewkner. 

The  defendant  Sir  William  Pechey  claims  the  tenements  under  the  will  of  Sir  Bul- 
strode  Pechey  Knight,  the  second  husband  of  the  said  Mrs.  Knight. 

The  plaintiii  insists  the  burgage  tenements  were  the  property  of  Mrs.  Knight, 
as  representative  of  Mr.  Lewkner. 

The  defendant  insists  they  were  the  property  of  Sir  Bulstrode  Pechey  Knight, 
and  by  him  devised  to  Sir  John  Pechey,  who  devised  them  to  liim  the  defendant. 

The  plaintiii,  in  order  to  make  out  liis  title,  produces  these  books,  and  saj-s,  Bulstrode 
Pechey  had  no  title  until  he  married  Mrs.  Knight :  that  in  1722,  standing  candidate 
to  represent  Midhurst  in  parliament,  in  order  to  effectuate  his  interest,  he  wanted 
the  deeds,  and  gave  security  to  return  them  :  that  a  schedule  was  taken  of  them  ; 
and  that  they  were  lent,  and  returned  accordingly. 

In  order  to  shew  the  tenements  belonged  to  Mr.  Lewkner,  books  are  produced 
to  shew  payment  by  his  steward. 

The  intent  of  the  Statute  of  Frauds  is  to  take  in  trusts  in  part  declared,  and  not  fully. 

In  the  case  of  a  purchase  by  A,  and  a  receipt  in  his  name,  yet  evidence  hath  been 
admitted  to  prove  the  purchase  to  be  in  trust  for  B. 

[329]  The  Court  hath  made  a  distinction  between  the  case,  where  on  evidence  ad- 
mitted the  plaintifi  files  a  bill  to  support  his  equity,  and  the  case  where  the  evidence 
ofiered  by  a  defendant  is  to  rebut  an  equity. 

The  books  produced  are  to  shew  the  receipt  of  £800  as  a  security  to  return  the 
deeds  lent  to  Bulstrode  Pechey,  and  the  repayment  of  that  money. 

And  the  next  intent  of  producing  the  books  is,  to  prove  tiie  payment  of  the  con- 
sideration money  for  some  part  of  the  tenements. 

The  production  is  to  support  the  plaintiff's  equity,  for  which  his  bill  is  filed.  I 
think,  therefore,  the  evidence  admissible,  and  let  it  be  read. 

Westly  v.  Glaeke. 
27  June  1759 

Three  executors  join  in  a  receipt  for  conformity,  thinking  it  necessary,  for  money,  part 

of  the  assets,  paid  to  one  of  them,  which  he  dissipated  ;  held  that  the  others  were 

not  liable. 

Matthew  Smith,  by  his  will,  dated  1755,  amongst  othere  gave  the  plaintiff  a  legacy. 

and  appointed  the  defendants  Betts,  and  Clarke,  with  one  Casar  Thompson  who  was 

an  attorney,  and  concerned  for  him  in  his  affairs,  executors  of  his  will,  with  this  clau*e 

that  each  should  be  answerable  for  his  own  acts,  and  not  the  one  tor  the  other.     I  art 

of  the  personal  estate  was  a  mortgage  for  a  term  of  years,  which  Thompson  called  in 
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and  received  the  money  secured  thereby  to  the  amount  of  £G00,  and  having  executed 
a  reconveyance,  with  a  receipt  indorsed,  which  he  also  signed,  he  sent  the  same  to  his 
co-executors  to  execute,  and  sign,  which  they  did  for  the  sake  of  conformity,  and  think- 
ing it  necessary. 

[330]  Thompson  liaving  applied  the  money  to  his  own  use,  and  afterwards  becoming 
a  bankrupt,  the  testator's  assets  by  means  thereof  became  deficient  to  satisfy  the  plain- 
till's  legacy,  and  therefore  the  plaintiff  filed  his  bill  against  the  defendants  for  an  account 
of  the  testator's  personal  estate,  and  to  be  paid  his  legacy  ;  with  a  view,  as  the  defen- 
dants Betts  and  Clarke  had  executed  the  re-conveyance,  and  signed  the  receipt  for  the 
mortgage  money,  to  have  it  considered  as  a  receipt  in  solido,  and  to  make  them  answer- 
able at  least  for  their  proportions  of  it. 

The  following  cases  were  cited  :  Townley  v.  Challoner,  Bridgman  38  ;  the  same 
case,  Cro.  Car.  312  ;  Fellows  v.  Mitchell  and  Owen,  2  Vern.  504,  515,  the  same  case, 
1  P.  Wms.  81  ;  Murrel  v.  Pitt,  2  Vern.  570 ;  Churchill  v.  Hobson,  1  P.  Wms.  241  ; 
Brown  v.  Litton,  Wms.  140  ;  Pooley  v.  Wray,  1  P.  Wms.  355. 

Lord  N orlhington,  C,  said,  that  had  the  defendants  been  trustees,  the  case  might 
have  been  different :  that  the  receipt  of  one  executor  was  a  good  discharge  ;  that 
what  Clarke  and  Betts  had  done  was  an  act  of  supererogation  :  it  was  unnecessary, 
and  had  been  done  merely  for  the  sake  of  conformity  ;  that  it  was  not  even  stated  by 
the  bill  that  they  had  received  any  part  of  the  money  ;  on  the  contrary,  that  Thompson 
had  received  the  whole  :  and  the  will  providing  that  each  of  the  executors  should  be 
answerable  for  his  receipt  only,  he  was  clear  that  Clarke  and  Betts  were  not  answerable  ; 
and  accordingly  his  Lordship  declared,  that  the  defendants  Clarke  and  Betts  were 
not  liable  to  make  good  the  £600  received  by  Thompson. 

[Mews'  Dig.  Executor  and  Administrator,  IH,  d  ;  Trust  and  Trustee,  C,  7,  a ;  11, 

c,  iii ;  S.  C.  1  Eden,  357.] 

[331]  Gaynon  and  Ann  his  Wife,  late  Ann  Foley  v.  Wood. 

19  July  1759. 

A  debt  held  to  be  satisfied  by  a  legacy. 

Bill  filed  for  an  account  of  the  estate  of  the  testator,  and  to  be  paid  two  legacies 
of  £500  each,  given  by  the  vrill,  and  codicil. 

Sir  Thomas  Clarke,  M.  R. — The  testator,  by  his  will,  gives  to  the  plaintiff  Ann  Foley, 
now  the  wife  of  the  plaintiff"  Gaynon,  £500,  then  £500  to  charity,  and  appoints  Griffiths 
and  Wood  his  executors. 

After  making  his  will,  the  testator  contracted  debts  with  the  plaintiff  Ann,  and  gave 
her  his  bond  for  securing  £200. 

By  a  codicil  he  revokes  the  charity  legacy  of  £500,  and  gives  the  said  legacy  to  the 
said  plaintiff  Ann,  over  and  above  the  £500  given  to  her  by  the  will  :  and  also  gives  to 
her  all  his  ready  money,  and  bank  bills,  and  doth  not  dispose  of  the  residue.  The  de- 
fendant Griffiths  renounced  :  Wood  alone  proved  the  will,  and  possessed  the  personal 
estate,  and  paid  the  bond  debt  to  the  plaintiff  Ann. 

The  bill  is,  to  be  paid  the  two  legacies.  The  defendants  insist  that  the  legacy  given 
by  the  codicil  is  a  satisfaction  of  the  debt  of  £200  due  by  bond  to  the  plaintiff  Ann. 

The  question  is,  whether  the  rule  of  satisfaction  takes  place,  or  whether  there  is 
any  consideration  to  take  it  out  of  the  general  rule. 

The  general  rule,  though  admitted  to  have  long  prevailed,  yet  has  not  escaped 
censure. 

When  all  creditors,  and  legatees  were  by  the  will  directed  to  be  paid,  if  the  personal 
estate  were  not  sufficient,  they  were  to  be  paid  pari  passu  till  the  time  [332]  of  Lord 
Nottingham,  C,  when  he  declared,  that  a  testator  must  be  supposed  to  be  just  before 
he  is  bountiful,  and  therefore  directed  the  creditors  to  be  paid  ;  and  if  the  personal 
estate  were  not  sufficient,  the  legatees  to  abate. 

The  bequest  of  the  £500  by  the  codicil  must  be  taken  as  an  original  bequest ;  there 
is  notliing  arises  upon  the  will,  or  codicil  to  alter  the  common  case. 

There  is  nothing  that  arises  upon  the  cases  that  have  been  cited  to  alter  it. 

Chancey's  case,  1  P.  W.  408,  was  the  first  case.  In  that  case  the  testator  directs 
all  his  debts,  and  legacies  to  be  paid  ;  and  the  Court  held,  that  a  testator,  when  he  says. 
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IFm  iu^ufi^'l!^  "f  *^  ^^'  ^^°*^  '*"  ^^^-^  ^-^'^  t"  SO  in  satisfaction  of  delta 
paid  '°     '^  paj-ment :  besides,    he  directs   his  debts  to   be 

.a.?n°.^r^r  .1  ^°*'''°'  ^ '^^  ^'o^ember  1740,  a  biU  was  entertained  bv  a  sister 
^^f  fiv,  f  <'°.  '"'  ^'  """'"f  ^^  °^  ^''  f^*"'  t«  be  paid  the  sum  of  £180,  due  to  her 
out  o  the  testator  s  estate.  It  was  insisted  by  the  defendant,  that  the  debt  was  satisfied 
by  a  legacy  of  £oOO  given  by  the  testator. 

issul^^  ^"^'^  ^°^'^  """^  ^^^'"'^  '°*°  ^^®  question,  because  it  was  not  precisely  put  in 

Cuthbert  V.  Peacock  1  Salk.  155,  and  2  Vern.  593.  Cramner's  case  was  reversed 
by  Lord  Harcourt,  C.  (Salk.  508,-2  Eq.  Ca.  Abr.  350,  S  C ) 

I  therefore  see  nothing  in  this  case  that  takes  it  out  of  the  general  rule  ;  and  as  to 
the  defendant  s  having  paid  the  debt,  it  makes  no  difierence.  When  a  person  comes 
into  this  Court  for  eqiuty,  he  must  do  equity  ;  and  the  defendant  must  have  an  allow- 
ance out  ot  the  plamtifj's  legacy  of  what  he  paid  for  the  debt. 

[333]  Therefore  declare  the  legacy  of  £500  given  to  the  plaintiff  Ann,  by  the  codicil 
is  to  be  considered,  and  deemed  a  satisfaction  of  the  bond  for  £200  given  bv  the  testator 
to  the  plaintiff.  "  ^ 

And  let  an  account  be  taken  of  the  debts  and  legacies,  particularly  of  the  said  two 
legacies  of  £500  and  £500. 

And  let  the  defendant  Wood  the  executor,  have  an  allowance  out  of  the  legacy 
given  by  the  codicil,  of  what  he  paid  for  principal  and  interest,  in  respect  of  the  said 
bond  for  £200.  r        r-  ,  i- 

Ballard  v.  Hobbs. 

Lord  Keeper  Northington.     7  Xov.  1759. 

Demurrer  in  the  petty  bag,  made  a  concilium,  and  ordered  to  be  argued, 

and  afterwards  over-ruled. 

The  order  of  this  day  states,  that  the  plaintiff  had  brought  an  action  in  the  petty 
bag  against  the  defendant,  and  declared  for  the  sum  of  £50  due  to  him  ;  to  which 
declaration  the  defendant  had  demurred,  and  the  plaintiff  had  joined  therein ;  and 
upon  reading  the  record,  it  was  ordered,  that  the  same  be  made  a  concilium ;  and 
that  the  demurrer  should  stand  in  the  paper  of  causes,  to  be  argued  on  the  13th  of 
the  same  month,  of  which  notice  was  to  be  forthwith  given. 

The  demurrer  was  brought  on  (13  Nov.  1759),  but  the  defendant  not  appearing, 
and  service  of  the  above  order  being  proved,  it  was  ordered,  that  the  demurrer  should 
be  over-ruled,  and  that  the  plaintiff'  should  have  judgment  against  the  defendant. 

[334]  Wardel  v.  Dent. 
Mich.  1759. 

Ojmmissioners'  summons  for  witnesses  to  attend  and  be  examined  not  sufficient ;  they 
must  be  served  with  a  subpoena.  Demurrer  of  witness  over-ruled,  and  he  ordered 
to  pay  £5  costs. 

Constantine  Phipps  and  others,  being  served  with  the  Commissionere"  summons, 
to  attend  and  be  examined,  neglected  to  attend,  whereupon  the  defendant  obtained 
an  order  ni.si,  that  they  should  at  their  own  expence,  attend,  and  put  in  their  exami- 
nation, in  the  Examiner's  office  ;  on  their  shewing  for  cause,  that  they  had  not  been 
served  with  a  subpoena  ad  testificandum,  and  only  with  tlie  Commissioners'  summons  ; 
Lord  Hardwicke,  C,  allowed  the  cause,  and  discharged  the  order. 

Phipps  having  afterwards  demurred  to  five  of  the  interrogatories,  the  demurrer 
was  argued,  17th  December  1759,  and  over-ruled  :  and  Pliipps  ordered  to  pay  £5  costs 
of  over-ruhng  demurrer. 

Ex  parte  Carpentek. 

(Reg.  Lib.  A.  fol.  21.)    20  Nov.  1759. 
Commitment  for  breach  of  franchise. 

This  was  an  application  bv  petition,  to  commit  James  Graham,  tor  breach  of  fran- 
chise ;  he  was  a  sheriff's  officer,  and  had  arrested  Carpenter  in  the  liberty  of  the  Rolls, 
the  writ  not  being  backed  by  the  Master  of  the  Rolls. 
C.  I.— 10* 
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Sir  Thomas  Clarke,  M.  R. — This  application  complains  of  breach  of  franchise. 

Two  questions  arise  upon  this  petition;  First,  what  the  franchise  is;  Secondly, 
whether  the  party  has  been  guilty  of  a  breach  of  it. 

[335]  i'l's  district  is  an  ancient  part  of  the  jurisdiction  of  the  Rolls,  and  is  extra- 
parochial,  and  no  writ  can  be  executed,  without  the  permission  of  the  Master  of  the 
Rolls  :  Graham  has  presumed  to  execute  a  WTit  without  such  permi.ssion  ;  he  is  there- 
fore guilty  of  a  gross  contempt  ;  and  therefore  let  James  Graham  stand  committed 
close  prisoner  to  the  Fleet. 

Afterwards,  upon  pleading  ignorance,  begging  pardon,  and  promising  never  to 
be  guilty  of  the  like  again,  lie  was  discharged,  paying  all  costs. 

Welsh  Copper  CoitPANY  v.  JIoore. 
28  Nov.  1759. 
An  application  for  a  copy  of  interrogatories  relating  to  a  contempt  denied. 

Heather  v.  Waterman. 

UFeb.  1762. 

The  executing  of  a  sequestration  on  mesne  process  held  to  be  improper,  and  though 
the  bill  were  decreed  to  be  taken,  pro  confesso,  and  the  sequestrators  decreed  to 
account,  costs  were  reserved  generally. 

Bill  for  an  account,  and  to  be  paid  the  sum  of  £360  charged  to  be  due  for  tithes  ; 
sequestration  having  issued  against  the  defendant,  for  want  of  his  answer  ;  the  bill 
at  the  hearing  was  decreed  to  be  taken  pro  confesso,  and  the  defendant  directed  to 
account,  and  pay  the  balance  ;  the  sequestration  having  been  executed,  though  on 
mesne  process,  the  plaintiff  preferred  a  petition,  which  came  on  at  the  same  time  with 
the  cause,  and  thereby  prayed  that  the  sequestrators  might  account,  and  pay  the 
balance  to  him  in  part  of  his  demand.  Sir  Thomas  Sewell,  M.  R.,  reprehended  in  very 
severe  terms,  the  executing  of  the  [336]  sequestration,  saying,  it  was  very  improper; 
that  it  must  be  either  ignorance  of  the  plaintiff's  solicitor  in  his  profession,  which  was 
shameful,  or  by  design,  for  the  purpose  of  taking  the  account,  for  which  the  solicitor 
would  be  paid  :  and  his  Honour,  though  he  ordered  the  bill  to  be  taken  pro  confesso, 
and  directed  an  account  of  the  tithes,  and  the  sequestrators  to  account,  nevertheless 
reserved  costs. 

[iVote.— The  decree  doth  not  appear  to  have  been  prosecuted. — J.  D.] 

Walker  v.  FANOERHEroE. 

(Reg.  Lib.  B.  fol.  119.)     18  March  1760. 

A  prohibition  issues  of  course  upon  a  proper  affidavit,  but  the  defendant 
must  plead,  before  he  applies  for  a  prohibition. 

The  defendant  being  arrested  at  the  suit  of  the  plaintiff,  on  a  writ  issuing  out  of  the 
Marshalsea,  he  upon  affidavit,  that  the  cause  of  action,  was  not  within  the  jurisdiction 
of  that  Court,  sued  out  a  writ  of  prohibition,  upon  two  points  :  First,  whether  such 
writ  issued  of  course,  which  Lord  Keeper  Henley  declared  it  did,  upon  a  proper  affidavit  : 
Secondly,  that  the  defendant  ought  to  have  pleaded,  before  he  applied  for  a  prohibition, 
which  his  Lordship  held,  he  ought  to  have  done  ;  and  therefore  sviperseded  the  prohi- 
bition. 

Blois  v.  Betts. 
26  March  1760.  See  Vaughan  r.  Yaughan,  supr.  [Dick]  90. 
A  surety  for  a  receiver,  having  procured  himself  to  be  discharged,  the  receiver 
enered  into  a  fresh  recognizance,  but  the  time  for  enrolling  being  elapsed,  [337]  it 
was  ordered  to  be  entered  nunc  pro  tunc ;  it  was  however  added,  that  the  same  was 
not  to  take  effect,  if  any  intermediate  purchaser,  or  incumbrances  for  a  valuable  con- 
sideration, of  the  lands  of  the  cognisors,  but  from  the  time  of  the  enrolment. 
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BiNFiELD  V.  Lambert. 
22  May  1760. 
A  will  executed  and  attested  according  to  the  statute,  though  two  only  of  the  witnesses 
n  nlt,":^"^  '"  ^'  '"^"'"^^  -■  '^'  ''"^'^  -"«  nevertheless  ordered  to  be  carried 


into  execution. 


In  this  case  the  wUl  was  executed  by  the  testator,  and  attested  bv  three  witnesses 

nf^lved    '    i°b   '  fTr"^/"^*'\''  '^'"  ^''''"^'  ^^='^  '^'  -•!'  ""gh^"!'^  deck  ed  wei 
proved,  and  be  established,  and  the  trusts  decreed  to  be  perfornfed,  and  carried  into 

"ac-c  Lirioii,  (xc. 

Two  of  the  witnesses  were  examined,  who  proved  the  due  execution,  and  attestation 
ot  the  ^^-ln,  but  the  third  witness  could  not  be  found,  though  advertised,  of  whicii 
there  was  proof. 

At  the  hearing  of  the  caiLse  before  Sir  Thomas  Clarke,  M.  R.,  a  difficulty  arose, 
what  the  Court  could  do. 

The  plaintiffs  counsel  pressed  his  Honour  to  declare  the  will  well  proved. 

His  Honour  answered,  that  the  will  could  not  be  said  to  be  strictiv  proved.''agree- 
ably  to  the  statute  ;  but  his  conscience  being  satisfied,  as  to  the  proof 'of  it.  he  would, 
and  he  accordingly  did,  direct  the  trusts  to  be  performed,  and  carried  into  execution. 

(The  cas_e  of  Bird  v.  Butler,  before  Mr.  Baron  Eyre,  sitting  for  the  Lord  Chancellor. 
oth  July  1780,  was  circumstanced  exactly  as  the  preceding,  with  this  difference,  that 
the  third  mtness  who  could  not  be  found,  had  not  been  advertised  for.  The  judge 
did  not  declare  the  vnll  well  proved,  but  only  directed  the  trusts  to  be  performed  and 
carried  into  execution.     See  also  Stokes  v.  Taylor,  inf.  [Dick]  349.) 


[338]  E1.1.LS  r.  Unet. 
13  June  17G0.     Sir  Thomas  Clarke,  M.  E. 

If  a  plea  is  allowed,  and  the  cause  goes  on  to  hearing,  the  defendant  is  to  open 
the  case,  as  he  hath  nothing  to  do,  but  to  verify  the  plea. 


James  v.  Newman. 

6  July.  1760. 

A  witness  was  examined  at  the  trial  of  an  ejectment,  a  new  ejectment  being  brought, 
she  was  examined  to  perpetuate  the  testimony  upon  the  same  interrogatories  as 
those  on  which  the  former  witnesses  had  been  examined  ;  and  her  testimony  was 
ordered  to  be  perpetuated. 

The  defendant  having  brought  an  ejectment  to  recover  lands  descended  to  the 
plaintifi',  the  plaintiff  filed  his  bill  in  this  Court,  to  perpetuate  the  testimony  of  his 
witnesses  ;  the  defendant  answered,  and  several  ancient  witnesses  were  examined, 
and  publication  passed  by  rule;  the  plaintiff  at  law  neglected  to  proceed  to  try  the 
ejectment,  but  afterwards  brought  another,  and  proceeded  to  a  trial,  and  a  verdict 
was  found  for  the  defendant  at  law  :  the  plaintiff  in  the  said  ejectment  having  brought 
another,  the  plaintiff  in  this  Court,  the  defendant  at  law,  applied  to  examine  one 
Elizabeth  Favier.  aged  eighty-eight,  who  had  been  examined  on  the  said  trial,  not- 
withstanding publication  had  passed,  in  order  to  perpetuate  her  testimony.  Sir 
Thomas  Clarke,  M.  E.,  doubting,  it  stood  over  till  this  day  for  consideration  ;  his  Honour 
said,  he  had  considered  Lord  Bacon's  rules  for  examining  witnesses  in  perj)eltiam  rei 
memoriam.  and  that  he  was  of  opinion,  as  a  new  ejectment  had  been  brought,  and 
others  might  be  brought,  and  as  the  plaintiff  might  bring  a  new  bill  to  perpetuate 
the  testimony  of  anv  other  witnesses,  to  which  [339]  the  former  suit  would  not  be 
pleadable,  he'therefo're  gave  the  plaintiff  liberty  to  examine  the  said  Elizabeth  Favier, 
on  the  interrogatories  exhibited  bv  the  plaint'iff.  for  the  examination  of  her  former 
witnesses,  and  directed,  that  the  testimony  of  the  said  Elizabeth  Favier  should  be 
perpetuated,  the  same  as  if  she  had  been  examined,  before  publication  passed. 
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Dent  r.  Wakdel. 

(Reg.  Lib.  B.  fol.  467.)     19  July  1760. 

£5  costs  ordered  to  be  paid  for  the  length  of  an  answer. 

In  October  1758,  the  plaintiff  exhibited  liis  bill  in  thi.s  Court,  consisting  of  one 
hundred  and  two  sheets,  for  divers  matters  therein  mentioned,  and  amongst  others, 
f,.r  a  partition  of  a  close,  called  the  Intack  ;  the  defendants  answered  separately ;  one 
imt  in  an  answer,  consisting  of  ninety-six  sheets,  the  other  of  ninety-two  sheets.  On 
the  5th  of  February  1760,  the  plaintiff  obtained  an  order  to  amend,  on  j)ayment  of 
•'()-;  costs  ;  and  amended  his  bill,  and  put  in  a  new  ingrossment,  consisting  of  no  more 
t'haii  thirteen  sheets,  praying  a  partition  of  the  intack,  and  waiving  all  other  matters 
in  the  original  bill  :  the  defendants  by  Mr.  Pcrrot  and  Sir  Anthony  Abdy  on  the  above 
I'.lth  July  moved,  that  the  said  order  of  the  5th  of  February  1760,  might  be  discharged, 
and  the  bill  dismissed  wth  costs,  or  that  the  plaintiff  might  pay  unto  the  defendants, 
the  costs  of  their  putting  in  an  answer,  to  so  much  of  the  original  bill,  as  did  not  relate 
to  the  partition  thereby  prayed:  After  he;n-ing  Mr.  Hoskins  for  the  plaintiff.  Lord 
Keeper  Henley  or-[340i-dered,  that  the  said  order  of  the  5th  of  February,  should 
stand,  on  the  "plaintiffs  payment  to  the  defendants  of  the  further  sum  of  £5  and  that 
the  defendants  should  pay  the  same  accordingly. 

Ex  parte  DuCHESS  OF  M.\RLBOROUGH. 

(Reg.  Lib.  B.  1759,  fol.  475.)     4  Nov.  1760. 

An  order  to  acknowledge  satisfaction  on  a  statute.  ■ 

Becket  v.  Becket.  r  i 

9  Dec.  1760. 

A  \vife's  chose  in  action  assigned  by  the  husband  to  an  unprovided  child  by  a  former 
wife,  natural  love  and  affection  recited  to  be  the  consideration,  not  good. 

John  Becket  the  plaintiff's  father,  many  years  since  intermarried  with  the  de- 
fendant Ann  ;  differences  arising  between  them,  she  withdrew  herself,  and  he  was 
obliged  to  retire  into  Denmark:  during  the  time  he  was  abroad,  Jane  Jetterys  by 
will,  gave  to  the  defendant  Ann,  £700  South  Sea  annuities  ;  but  if  she  married  again, 
the  testatrix  gave  the  annuities  to  the  defendant  Randal,  and  appointed  the  defendants 
Sleech  and  King,  executors  ;  they  proved  the  will,  and  admitted  assets. 

The  plaintiff's  father  having  left  England,  without  making  any  provision  for  the 
plaintiff  (his  child  by  a  former  wife),  and  such  bequest  having  been  made  in  favour  of 
the  defendant  Ann,  he  by  indenture  dated  the  20th  April  1750,  after  reciting  the 
above  bequest,  in  consideration  of  natural  love  and  affection,  and  (if  5s.,  transferred, 
and  assigned  all  his  interest  in  [341]  the  said  legacy,  to  the  plaintiff'  his  son,  and  soon 
afterwards  died. 

The  plaintiff  claiming  the  legacy  under  the  said  assignment,  and  the  defendant 
Ann  also  claiming  the  same  as  a  chose  in  action ;  the  executors  filed  their  bill,  for 
the  indemnity  of  the  Court. 

Upon  hearing  that  cause,  the  29th  of  July  1754,  amongst  other  directions,  the 
executors  were  ordered  to  transfer  the  said  £700  South  Sea  annuities,  to  the  Accoun- 
tant General,  subject  to  the  contingencies  in  the  testator's  vriW  ;  and  the  Master  was 
to  enquire  whether  the  defendant  Ann  had  Ijcen  deserted  by  her  liusband,  and  was 
left  without  maintenance ;  and  whether  he  had  made  any  settlement. 

The  Master  by  his  report,  dated  the  19th  of  January  1756,  certified  that  John 
Becket  did  go  abroad  and  leave  his  wife,  without  maintenance  by  him,  but  that  it  did 
not  appear,  she  was  de.serted,  she  having  declined  living  with  him,  and  found  that 
the  husband  had  not  made  any  settlement  on  the  defendant  Ann,  but  that  she 
enjoyed  a  yearly  income  of  £44,  15s.  under  the  will  of  her  mother,  for  her  separate 
use. 

On  the  8th  of  February  1 756,  the  said  cause  came  on  to  be  heard  for  further  direc- 
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tions,  when  liberty  was  given  to  the  said  John  Becket  the  son,  and  to  the  said  Ann 
Becket,  to  file  a  supplemental  bill,  to  bring  the  right  to  the  said  £700  South  Sea 
annuities  properly  in  question. 

John  Becket  accordingly  filed  his  bill  stating  the  aforesaid  assignment,  and  praying 
to  have  the  aforesaid  £700  South  Sea  annuities  transferred  to  liim,  subject  to  the 
contingency  of  the  defendant  Ann's  marrying  [342]  again,  notwithstanding  his 
father  was  dead,  lea\'ing  the  defendant  Ann,  his  widow. 

The  defendant  Ann  by  her  answer  insisted,  that  her  said  late  husband,  had  no 
power  over  the  said  £700  South  Sea  annuities,  specifically  bequeathed  to  her ;  that 
her  husband  being  dead,  and  the  said  annuities  being  a  chose  in  action  not  reduced 
into  possession,  they  survived  to  her. 

This  cause  came  on  the  4th  day  of  December  1760  and  stood  for  judgment  till 
this  day  (9  Dec.  1760). 

Sir  Thomas  Clarke,  M.  R. — The  husband  and  wife  intermarried  in  1729;  it  doth 
not  appear  any  portion  came  with  the  wife,  on  any  provision  moved  from  the  husband. 

In  1732,  he  received  a  benefit  from  his  wife's  mother,  who  likewise  by  her  will, 
gave  a  fortune  for  the  separate  use  of  the  wife. 

His  Honour  then  stated  the  case  at  large,  and  the  questions,  and  proceeded  as 
follows  :  To  determine  tliis  case,  it  will  be  necessary  to  consider  if  there  are  any  general 
rules,  in  regard  to  a  husband's  right  in  the  property  of  his  wife ;  and  if  any,  whether 
they  are  appUcable  to  the  present  case,  or  whether  it  depends  upon  its  own  circum- 
stances. 

If  a  man  marries  a  woman  with  mere  personal  property  in  possession,  he  without 
doubt  gains  a  property  uncontrollable. 

But  observe,  what  vests  in  a  husband  in  right  of  the  wife  is,  where  it  is  mere  per- 
sonal property  in  possession. 

How  doth  it  so  vest,  where  a  husband  hath  a  legal  right '? 

This  Court  will  not  interpose  to  prevent  his  receiving  it. 

[343]  But  if  the  right  be  merely  equitable  as  a  legacy,  and  he  comes  into  this  Court 
to  receive  it,  the  Court  will  impose  terms  upon  liim  ;  as  appears  by  the  case  of  Watkins 
V.  Watkins  (2  Atk.  96) ;  and  in  Wiseman  v.  Wiseman  (10  Nov.  1740),  decided  by  Lord 
Hardwicke,  C,  liis  Lordship  directed  the  husband  to  make  a  settlement ;  the  wife 
died  before  a  settlement,  the  Court  interposed  for  the  children. 

Consider  how  it  stands  on  the  death  of  a  husband,  as  in  the  present  case. 

It  will  be  proper  to  make  a  distinction  between  what  vests  in  him,  in  right  of  the 
wife,  and  what  in  his  own  right. 

The  distinction  is,  that  what  vests  in  the  husband  in  right  of  the  wife,  if  it  hath 
no  ear  mark,  will  go  as  his  own  personal  estate. 

But  if  it  be  specific,  and  not  reduced  into  possession,  the  husband  and  wife  will  be 
considered  as  joint  tenants,  and  it  will  go  to  the  survivor  ;  his  Honour  then  cited  Pit 
r.  Hunt,  1  Vern.  18;  Gray  v.  Kentish,  21  July  1749  (1  Atk.  280),  in  the  Book  of 
Entries,  fol.  522,  and  assimilated  those  cases,  to  the  present  case. 

I  do  not  know,  continues  his  Honour,  where  a  voluntary  assignment  hath  pre- 
vailed, and  cited  Bate  v.  Bate  by  Lord  Hardwicke,  C,  but  not  the  date. 

It  is  said,  this  legacy  is  to  be  considered  as  reduced  into  possession,  by  being  brought 
into  Court ;  the  transferring  of  the  annuities  to  the  Accountant  General,  in  trust 
in  the  cause,  is  only,  as  it  were,  changing  the  trustees ;  and  the  fund  still  remains, 
subject  to  the  same  equity. 

Therefore  as  between  the  plaintiff,  and  the  defendant  Ann  Becket,  I  am  of  opinion, 
the  plaintiff  is  not  entitled,  and  let  the  bill  be  dismissed. 


[344]  Hn.L  V.  Price. 

26  Jan.  1 761 .     Sir  Thomas  Clarke,  M.  R. 

A  common  decree  of  foreclosure,  and  the  defendant  in  case  of  a  foreclosure,  was 
to  surrender  the  mortgaged  premises  which  were  copyhold,  at  the  expence  of  the 
plaintiff. 
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^    '  Sprackling  r.  Raxieh. 

4  March  1701. 

Legacy  given  to  children  of  A  lawfully  begotten  or  to  be  begotten,  does  not 

extend  to  children  born  after  the  death  of  the  testator. 

"  George  Martin  by  his  will,  dated  l.'Uh  March  1743,  gave  £000  to  George  Hooper 
in  trust,  to  place  out  at  interest,  and  to  jiay  the  interest,  to  his  the  testator's  .son  George, 
during  his  life,  and  after  his  deatli,  then  he  gave  the  .said  £000  to  the  sons  and  daughters 
of  his  son  George,  and  their  children,  in  case  any  of  them  should  be  then  dead  leaving 
issue,  equally  between  them  at  their  respective  ages  of  eighteen  years,  with  the  interest 
then  due  for  the  .same  ;  but  so  as  the  child  or  children,  of  such  of  the  said  sons  or 
daughters,  as  should  happen  to  be  then  dead,  should  be  entitled  only  to  the  share  liis 
or  their  father,  or  mother  would  have  been  entitled  to,  if  living,"  and  if  the  said 
test[at]or's  son  George  should  die  without  lawful  issue,  then  he  gave  the  said  £000 
to  the  sons  and  daughters  of  his  the  testator's  daughter,  Mary  Spraekhng,  lawfully 
begotten  or  to  be  begotten,  and  their  children,  in  case  any  of  them  should  be  then  dead, 
leaving  issue  equally  to  be  divided  between  them,  at  their  respective  ages  of  eighteen, 
together  with  the  interest  due  for  the  same,  but  so  as  the  child  or  children  of  the  son  or 
daughter  so  dying,  should  not  be  entitled  to  more  than  the  share  of  his  father  or 
mother,  if  living. 

[345]  George  the  son  died  in  the  lifetime  of  the  testator,  without  issue. 

.\t  the  time  of  the  death  of  George  the  son.  the  testator's  daughter,  Mary  Sprackling, 
had  three  children  the  plaintifl's  George,  .Martin,  and  Stephen.  Stephen  died  before 
eighteen,  and  the  plaintitl  George  took  out  administration  to  him. 

The  said  Mary  Sprackling,  after  the  death  of  her  brother  George,  had  another 
child  born,  the  defendant  .Mary  Sprackling. 

The  plaintiffs  filed  their  bill  to  be  paid  the  said  £000  in  exclusion  of  the  defendant 
Mary. 

On  the  part  of  the  defendant  Mary  it  was  insisted,  tliat  under  the  contingent  bequest 
to  the  sons  and  daughters  of  Mary  Sprackling  lawfully  begotten,  or  to  be  begotten. 
every  cliild  lawfully  begotten  and  born  of  the  said  Mary  Sprackling  was  entitled  to  a 
share  ;  and  in  support  of  it  the  following  oases  were  cited  by  Mr.  Conyers  :  Cook  v. 
Cook.  2  Yern.  54.^  ;  Rolt  v.  Jackson,  in  King's  Bench.  March  1742. 

Sir  Thomas  Clarke.  M.  li. — The  Court  will  sometimes  extend  the  word  "  then  living," 
to  those  li\ing  at  the  time  of  the  will,  but  never  further  than  the  death  of  the  testator  ; 
and  the  said  George  the  son  having  died  in  the  lifetime  of  the  testator,  and  the  defendant 
Mary  being  born  after  the  death  both  of  the  son  George,  and  George  the  testator  : 

Declare  the  £000  vested  in  point  of  right  only  in  sucli  of  the  children  of  the  testator's 
daughter,  Mary  Sprackling,  as  were  living  at  the  death  of  the  testator's  son  George  ; 
that  is  to  say,  in  the  plaintiff  (ieorge  as  to  one  third  part  ;  in  Stephen  Sprackling 
deceased,  as  to  [346]  "le  other  third  ;  and  in  the  plaintiff  Martin  as  to  the  remaining 
third.     And  directions  were  given  for  pavment  accordinglv. 

[Mews'  Dig.  Will.  IX.  h.  2.  b.     See  Dias  v.  De  Livera,  1879,  5  App.  Cas.  133.] 


Lancaster  t-.  Thornton. 
5  May  1701. 

Bill  by  an  infant :  the  cause  heard,  and  a  decree  made.  Afterwards  the  prochein 
amif  died.  The  plaintiff's  sohcitor  refusing  to  name  a  new  prochein  amy,  the  defendant 
petitioned,  and  obtained  an  order  that  the  infant  should,  in  ten  days  after  notice  to  his 
Clerk  in  Court,  procure  a  person  to  be  appointed  his  prochein  amy  to  prosecute  the  cause, 
or  that  the  defendant  should  be  at  liberty  to  name  a  proper  person  as  his  next  friend 
for  that  purpose. 

His  Honour  Sir  Thomas  Clarke  cited  a  like  order  bv  Lord  Hardwicke,  C.  in  Ludolph 
p.  Saxby,  inl742. 
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Lawson  v.  Laude. 

28  May  1761. 

Parol  evidence  offered  to  prove,  that  a  particular  estate  was  left  out  of  a  lease,  under 
an  agreement  by  the  joint  direction  of  both  parties,  refused,  and  the  bill  dismissed. 

Bill  was  brought  to  carry  into  execution  an  agreement  between  the  pkintiflt 
and  the  defendant,  for  granting  to  the  defendant  a  lease  of  the  farm  in  question,  and 
that  the  defendant  may  excuse  the  lease. 

The  defendant  objected  to  execute  the  lease,  for  that  the  land  called  Oxlane  was 
left  out  of  the  lease. 

Evidence  was  oft'ered  by  the  plaintiff  to  prove  that  it  was  left  out  by  the  particular 
and  joint  direction  of  the  plaintifi  and  defendant,  but  the  evidence  was  objected  to. 

[347]  Sir  Thomas  Clarke,  M.  R. — The  plaintifi'  is  owner  of  the  estate  in  question  : 
agreed  with  the  defendant  for  letting  it  to  him  for  a  term  of  nine  years,  at  a  certain 
rent ;  particular  premises,  namely,  Oxlane  land,  were  afterwards  detained  by  the  plain- 
titi'.  though  in  the  tenure  of  the  defendant  before,  and  being  convenient  for  him. 

The  plaintiff  insists,  Oxlane  land  was  to  be  detained  by  him,  and  he  was  to  give  up 
two  acres  in  another  place  :  the  defendant  insists  he  was  to  have  both. 

By  the  Statute  of  Frauds,  parties  are  not  to  be  bound  but  by  an  agreement  in 
writing. 

What  are  the  rules  of  a  Court  of  Equity  1  It  will  permit  a  defendant  to  plead 
in  bar  of  a  discovery  of  an  agreement. 

If  there  is  fraud  attending  an  agreement,  tliis  Court  will  let  in  parol  evidence. 

Nothing  of  that  kind  appears  in  the  present  case.  The  question  is,  whether  there 
hath  been  a  partial  execution  of  the  agreement  ;  and  if  there  hath,  the  Court  will  decree 
a  performance.     Tliis  bill  is  to  carry  the  agreement  into  execution. 

The  agreement  is  for  a  lease  of  the  farm  :  there  is  no  exception  of  Oxlane  in  the 
agreement. 

The  e\'idence  attempted  to  be  read  is  to  prove  that  the  particular  of  the  lands  in 
which  Oxlane  was  left  out,  was  taken  by  the  joint  direction  of  the  plaintiff  and  the 
■defendant.  It  is  directly  in  contradiction  to  the  Statute  of  Frauds  :  therefore  allow 
the  objection,  and  let  the  bill  be  dismissed. 


[348]  Sparrow  v.  Fiend. 

Trim  1759.     4  K.  &  J.  601. 

Commission  of  partition  decreed  to  divide  a  manor,  in  Trinity  1761, 
Heard  on  the  commissioner's  certificate. 
■So  in  Lav  v.  Cox,  Mich.  1 77"2. 

[Mews'  Dig.  Partition.  B,  1.     See  Hanbury  v.  Hussey,  18.51,  14  Beav.  1.52  ; 
Gattley  v.  Arnold,  1858,  4  Kay  &  J.  601.] 


Foster  v.  Strange. 
24  June  1761. 

The  bill  was  that  the  defendant  might  account  for  one  moiety  of  the  profits  arising 
hy  the  sale  of  the  testator  Sir  John  Strange's  manuscript  books,  and  pay  what  should 
be  found  to  the  plaintiff,  as  administrator  of  Matthew  Strange,  one  of  the  sons  of  the 
said  Sir  John  Strange,  to  whom,  and  the  defendant  they  were  given  by  the  said  Sir 
John  Strange  as  joint  tenants. 

The  following  cases  were  cited  :  Tottingham  v.  Stevenson,  4th  July  1720  ;  Willing 
f.  Baine,  3  P.  W.  113  :  Wheeler  v.  Home,  Trinity,  13  it  14  Geo.  II.  (14  Vin.  Abr.  513). 

Sir  Thomas  Clarke.  M.  R.,  declared,  that  under  the  circumstances  of  the  case,  the 
acts  done  by  the  defendant  were  tantamount  to  a  severance  of  the  joint  tenancy. 
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Hall  v.  uhapman. 

26  June  1761. 

Original  bill  dismissed  for  want  of  prosecution  after  the  plaintifT  had  become  a 

bankrupt,  his  assignees  neglecting  to  revive. 

The  plaintifT,  after  the  defendant  had  answered,  became  a  bankrupt.  His  assignees 
not  filing  a  supplemental  bill  in  nature  of  a  bill  of  revivor,  the  defendant  obtained 
the  common  order  to  dismiss  the  bill  [349]  for  want  of  prosecution,  and  proceeded 
to  tax  the  costs,  and  the  Master  made  his  report.  The  plaintitl  desired  time,  and  pro- 
mised to  pay  the  costs  ;  but  this  day  applied  to  discharge  the  order  for  dismissing 
the  bill  as  irregularly  obtained  ;  after  the  plaintitY  had  become  a  bankrupt.  If  it  were 
irregular,  which  SirThomas  Clarke,  M.  R.,  seemed  to  think  it  was,  yet,  as  he  had  asked 
for  time,  and  had  promised  to  pay,  he  had  waived  the  irregularity  ;  and  upon  Mr. 
Sewel's  mentioning  the  case  of  ex  parte  Berry  (reported  supr.  [Dick.]  81),  his  Honour 
denied  the  motion. 

Stokes  v.  Taylor. 

10  Dec.  17GI. 

Will  though  proved  per  testes,  not  declared  well  proved  in  the  absence  of  the 
heir,  but  decreed  to  be  established. 

The  object  of  the  bill  was,  to  establish  the  will  of  Richard  Taylor,  and  to  carry  the 
trusts  into  execution. 

The  will  was  proved  per  testes.  The  heir  at  law  not  being  to  be  found.  Sir  Thomas 
Clarke,  M.  R.,  would  not  declare  the  will  well  proved,  because  the  heir  at  law  was  abroad, 
and  not  to  be  found,  but  declared  it  ought  to  be  established  (see  supr.  [Dick.]  337, 
Binfield  v.  Lambert). 

Flower  v.  Herbert. 

13  Dec.  1761, 

If  a  plaintiff  replies,  defendant  may  rejoin  gratis,  and  give  rule  to  produce  witnesses. 

Injunction  granted  on  the  merits,  and  the  plaintiff  was  ordered  to  speed  his  cause  :. 
he  replied  the  term  following,  but  proceeded  no  further.  The  defendant  applied  to 
dissolve  the  injunction. 

Lord  Hardicidce,  C,  said,  as  the  plaintiff  had  replied  the  defendant  might  rejoin 
gratis  ;  and  if  the  plaintiff  [350]  neglected  within  the  next  term  to  give  a  rule  to  produce 
witnesses,  the  defendant  might  the  term  following  ;  and  therefore  refused  the  motion. 

(This  all  the  bar,  and  the  Clerks  in  Court,  thought  to  be  against  rule  ;  and  his  Lord- 
ship in  Bennet  v.  Leigh  [Dick.  89]  was  of  a  quite  contrary  opinion.— J.  D.) 

Took  v.  Clark. 
22  Jan.  1762. 
Bill  decreed  to  be  taken  pro  confesso  against  husband  and  wife,  on  22d  January 
1762  :  re-heard  on  the  petition  of  the  wfe,  the  husband  being  dead. 

Ex  parte  GHAiU'NEY. 
13  Feb.  1762. 

The  surviving  testamentary  guardian  of  the  petitioner  declining  to  take  upon 
himself  the  guardianship,  it  was  referred  to  the  Master  to  approve  of  a  proper  person 
to  have  the  care  of  the  maintenance,  and  education  of  the  petitioner.  It  had  stood 
over.  Sir  Thomas  Clarke,  M.  R.,  having  a  doubt  whether  such  an  application  could  be 
entertained  without  a  will. 

TiTTERTOx  V.  Osborne. 
7  March  1762. 

The  bill  was  filed  by  several  plaintiffs.  The  defendants  having  answered,  the  plain- 
tiffs replied,  and  the  cause  was  at  issue.     On  the  above  day  one  of  the  plaintiffs  applied 
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to  amend  the  bill  by  striking  out  [351]  his  name,  upon  this  ground,  that  till  then  he  was 
ignorant  of  the  suit,  and  that  his  name  was  inserted  \dthout  his  knowledge,  privity, 
or  consent.  The  defendants  opposed  the  motion,  for  that  he  was  the  only  plaintiff 
of  ability  to  answer  the  costs. 

Lord  Northington,  C,  held  the  objection  to  be  good,  but  ordered  the  notice  to  be  saved 
until  thehearing  of  the  cause  :  that  in  case  the  plaintiffs  should  be  ordered  to  pay  costs, 
one  William  Goodin  the  solicitor,  who  inserted  the  said  plaintiff's  name,  might  be 
ordered  to  indemnify  him  ;  at  the  same  time  saying,  that  were  he  to  grant  the  motion, 
it  would  tend  only  to  derange  the  cause,  and  impede  the  hearing. 

Yeoivuns  v.  Kilvington. 

In  the  Exchequer.     7  April  17G2. 

A  perpetual  injunction  having  been  decreed,  it  is  not  necessary,  upon  an  abatement, 

to  file  a  bill  of  revivor  merely  to  keep  on  foot  the  injunction. 

Bill  for  an  account  of  land  sold,  and  the  money  produced  by  the  sale,  and  to  set  aside 
a  note  of  hand  ;  and  for  an  injunction.  On  hearing,  it  was  referred  to  the  remem- 
brancer to  take  an  account  of  what  was  due.  He  reported  £6,  6s.  to  be  due  to  the 
plaintiff.  On  hearing  for  further  directions,  the  defendant  was  directed  to  pay  the 
money  reported  due,  and  to  deliver  up  the  note,  and  to  pay  the  plaintiff  his  costs  to 
be  taxed,  and  the  injunction  before  granted  to  be  perpetual.  The  note  was  delivered 
up,  and  the  balance  was  paid ;  but  before  the  costs  were  taxed,  the  defendant  died ; 
on  which  the  plaintiff  filed  his  bill  against  the  executor  of  the  defendant  to  revive  the 
suit,  charging  that  the  note  had  not  been  delivered  up,  and  that  the  defendant  threatened 
to  bring  a  fresh  [352]  action  on  it.  The  defendant  by  his  answer  denied  he  had  the 
note,  and  believed  it  was  delivered  up  pursuant  to  the  decree  ;  and  denied  threatening 
to  bring  an  action,  and  disclaimed  any  benefit  from  the  note.  The  Court  dismissed 
the  bill  without  costs. 

Jones  v.  Donithorne. 
East.  Term  17G2. 

A  witness  was  examined  de  bene  esse  on  a  commission  ex  parte,  and  died  before  he 
was  examined  in  chief  :  the  commission  was  returned,  but  lost.  An  order  was  made 
on  the  commissioner  in  whose  custody  the  paper  draught  of  the  deposition  remained 
sealed,  to  return  the  same  unopened,  and  that  the  same  should  be  delivered  to  the  Six 
Clerk  unopened,  and  be  engrossed,  and  that  such  engrossment  should  be  filed,  and  made 
use  of  as  the  original  deposition  might  have  been. 

Cotes  v.  Lindsay. 
East.  Term  1762. 

The  defendant,  abroad  in  the  King's  service,  brought  his  action  against  the  plaintiff. 
The  plaintiff  filed  his  bill  for  an  injunction,  and  obtained  the  common  order  for  an 
injunction,  with  liberty  to  proceed  to  trial,  but  with  a  stay  of  execution.  The  defendant 
proceeded  to  trial,  and  obtained  a  verdict  for  £4000  and  costs  ;  and  on  affidavit  of 
the  danger  of  his  losing  his  debt,  obtained  an  order  for  the  plaintiff  to  pay  the  money 
recovered  against  him  into  Court  by  a  day  fixed,  or  the  injunction  to  be  dissolved. 

[353]  HOCKLY   V.    LUKIN. 

Trin.  1762. 

A  bill  having  been  filed  against  an  infant,  his  father,  to  prevent  his  being  served 
with  a  subpoena,  secreted  him.  On  application.  Lord  Northington,  C,  ordered  the 
father  to  discover  where  the  infant  was,  that  he  might  be  served. 

Brown  v.  Yerrow.vy. 

6  July  1762. 

The  opinions  of  Counsel  read  as  evidence. 

The  object  of  the  bill  was,  that  the  defendant  might  complete  his  purchase,  and 

pay  the  residue  of  his  purchase  money,  and  that  the  defendant  Ford,  a  mortgagee, 

might  execute  on  being  paid  what  was  due  to  him. 
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At  the  heariii"  of  the  cause,  the  opinions  of  Counsel  were  offered  to  be  read  ;  and 
objected  as  improper. 

^'i>  Thomas  Clarke.  M.  i?.— It  is  not  usual  to  read  the  opinions  of  Counsel,  but  in  a 
case  circumstanced  as  this  is,  it  is  proper  ;  therefore  let  them  be  read  ;  and  the  opinions 
of  Mr.  Rivet,  and  Mr.  Robert  Bicknei  were  read  accordingly. 

Cl.\RKE  v.  Bukgoine,  el  e  contra. 
12  &  13  Nov.  ITGT. 
£2000  paid  by  the  testator  on  the  marriage  of  his  daugliter,  with  a  covenant  to  pay 
£40U0  more  on  his  death,  an  extinguishment  of  two  legacies  given  by  the  will  to  his 
said  daughter. 

The  testator,  by  his  will,  gave  to  his  daughter  two  legacies  of  £3500  and  £3500. 

[354]  After  making  his  will,  the  testator,  on  the  marriage  of  his  daughter,  paid 
£20tiO  ill  part  of  her  portion,  and  covenanted  to  pay  £4000  on  his  death. 

Tlie  bill  was,  to  be  paid  the  said  legacies. 

On  the  otlier  side  it  was  insisted,  that  tlie  provision  made  by  the  testator  for  his 
daughter  on  her  marriage  was  a  satisfaction  of  the  said  legacies.  The  following  cases 
were  cited  :  Johnson  v.  Sir  Edward  Smith,  in  1749  (1  Ves.  314)  ;  Jenkins  v.  Powel, 
•2  Vern.  115;  Blandy  r.  Widmore,  1  P.  W.  324;  Wilcox  v.  Wilcox,  2  Yern.  558; 
Hartop  V.  Whitmore,  Free.  Ch.  541  ;  Ward  v.  Lant,  Free.  Ch.  182. 

Lord  Camden,  C,  declared,  that  the  [testator]  having  advanced  a  portion  of  £G000 
on  the  marriage  of  his  daughter  ;  £2000  in  praesenli,  and  £4000  at  his  death,  the 
legacies  given  by  his  will  were  extinguished,  and  revoked. 

[.Mews'  i)ig.  Portion,  7,  a.    See  Pym  v.  Lockyer,  1841,  5  .My.  &  Cr.  52.] 

Vaugh.\n  v.  Wii.u.vms. 
1  Dec.  1762.     Vld.  sup. 

Bill  decreed  to  be  taken  pro  confesso  on  a  sequestration  for  want  of  the  defendant's 
answer,  and  the  defendant  decreed  to  pay  to  the  plaintiff  £770  received  for  his  use. 
The  sequestration  had  been  executed. 

Sir  Thomas  Clarke,  M.  R..  held  it  to  be  unnecessary,  and  improper. 

[355]  CovENY  r.  Athill. 
(Reg.  Lib.  A.  fol.  33.)     20  Dec.  17G2. 

The  plaintiff  brought  his  bill  to  perpetuate  the  testimony  of  his  witnesses.  The 
defendant  stood  out  all  process  of  contempt,  and  was  brought  up  on  an  alias  pluries 
habeas  corpus,  for  want  of  his  answer,  and  the  plaintiff's  clerk  in  Court  attended 
with  the  record  of  the  bill,  to  have  the  same  taken  pro  confesso :  but  the  plaintiff  by 
his  bill  praying  no  relief,  and  as  he,  by  the  defendant's  persisting  in  his  contempt,  was 
prevented  serving  a  subpcena  to  rejoin,  and  bringing  the  cause  to  issue,  whereby  he 
was  in  danger  of  losing  the  benefit  of  his  witnesses. 

Sir  Thomas  Clarke,  M.  B.,  after  taking  time  for  consideration,  gave  the  plaintiff 
leave  to  sue  out  a  commission  to  examine  the  witnesses,  though  no  answer  were  come  in. 
[Followed,  Lancaster  v.  Lancaster,  1834,  6  Sim.  439.] 

Adderly  r.  Smith. 

7  Feb.  1703. 

The  plaintiff,  under  the  protection  of  a  foreign  ambassador,  ordered  to  give  .security 
to  answer  costs. 

Attorney  Gener.\l  fi.  Powel. 
17  Nov.  17G3. 
A  new  relator  named  in  the  room  of  a  deceased  relator. 


DICKENS,  356.  TOWNSEND  V.  BARBER  307 


[356]  TowNSEND  r.  Barber. 

25  April  176.3. 

If  one  executor  possess  part  of  his  testator's  estate,  and  pays  it  over  to  another  execu- 
tor, who  embezzles  it,  the  former,  or  in  case  of  his  death,  his  assets  shall  make  it 
good. 

The  bill  was  brought  for  an  account  of  the  testator's  personal  estate,  and  to  have 
the  residue  paid,  or  secured  for  the  defendants  ;  and  that  the  representative  of  Speed, 
one  of  the  executors,  might  answer  any  loss  the  estate  sustained  through  his  neglect, 
or  misconduct. 

The  testator,  by  his  will,  appointed  three  executors  :  they  all  proved.  Speed 
principally  acted,  and  possessed  the  estate,  and,  among  other  particulars,  fourteen 
East  India  bonds,  which  he  permitted  one  other  of  the  executors  to  get  into  his  posses- 
sion, who  disposed  of  them,  and  afterwards  became  a  bankrupt,  whereby  they  were 
lost  to  the  testator's  estate.  The  cause  was  in  hearing  several  days  :  it  stood  this  day 
for  judgment. 

Sir  Thomas  Clarke,  M.  R. — The  principal  question  in  this  cause  relates  to  fourteen 
East  India  bonds. 

Whether,  under  the  circumstances  of  the  case,  the  assets  of  Speed,  one  of  the 
executors  who  possessed  them,  are  to  make  satisfaction  for  those  bonds. 

In  order  to  determine  this  point,  it  is  necessary  to  see  whether  there  is  any  general 
rule  with  respect  to  cases  of  this  kind. 

The  meaning  of  a  person's  appointing  more  executors  than  one  is,  that  they  may 
be  a  check,  or  a  caution  to  each  other. 

And  I  take  it  to  be  a  general  rule,  that  where  one  executor  receives  the  whole,  or 
part  of  his  testator's  estate,  and  pays  it  over  voluntarily  and  unnecessarily  to  his  co- 
executor,  and  the  same  is  embezzled  ;  if  [357]  embezzled,  or  lost,  he  who  so  jiaid  it 
over  is  answerable. 

If  this  is  a  general  rule,  it  is  highly  reasonable. 

If  there  are  twenty  executors,  each  is  independent,  and  not  answerable  to  the  other. 

If  so,  let  us  consider  the  present  case,  and  see  if  it  falls  witliin  that  rule. 

The  testator  appointed  three  executors  ;  one  his  cousin,  another  his  agent  in  hi.^ 
trade,  the  third  Speed,  his  riding  partner  :  his  view  was,  that  the  whole  should  fall 
into  the  hands  of  Speed  his  partner. 

Speed  possessed  the  testator's  effects,  and,  according  to  the  above  rule,  had  a  right 
to  keep  possession ;  and  it  was  not  necessary  to  pay  part  of  it  to  Wilson,  another  of 
the  executors. 

Part  of  the  estate  of  the  te.stator  consisted  of  fourteen  East  India  bonds,  which 
Speed  possessed,  and  afterwards  permitted  Wilson  to  take,  and  carry  away. 

Wilson  afterwards  became  bankrupt,  and  the  bonds  are  lost. 

The  great  question  is,  who  is  to  make  them  good  to  the  estate  1 

And  I  am  of  opinion,  that  Speed  having  possessed  them,  and  having  voluntarily, 
and  unnecessarily  parted  with  them  to  Wilson,  whereby  they  are  lost,  the  assets  of  Speed, 
according  to  the  rule  before  laid  down,  are  to  make  them  good.  Cases  have  been  cited, 
but  cases  of  this  kind  depend  on  their  own  foundation.  His  Honour  mentioned  a 
case  of  Ridout  v.  Bickerton,  but  did  not  say  where  it  is  reported. 

And  in  directing  the  accounts,  ordered  the  value  of  the  bonds,  as  if  existing,  to  be 
answered  out  of  [358]  Speed's  assets,  but  without  prejudice  to  any  remedy  the  exe- 
cutors of  Speed  might  have  against  the  assignees  of  the  bankrupt  executor. 
[Mews'  Dig.  Executor  and  Administrator,  HI,  d.] 

Vernon  v.  Cue. 

22  March  1763. 

Bill  amended  after  pleas  set  down,  on  payment  of  20s.  costs,  and  £5  for  the  plea. 

The  defendant  pleaded,  and  the  plea  was  set  down  to  be  argued.  On  the  28th 
of  October  1759,  the  plaintiff  obtained  an  order  to  amend  his  bill  on  payment  of  20s. 
costs. 


308  JJAULING  V.  STANIFOKD  DICKENS,  359. 

The  defendant  applied  this  day  to  discharge  the  order  for  irregularity. 
Lord  Norlhington,  C— Upon  payment  of  20s.  costs  for  the  amendment,  and  £5 
for  setting  down  the  plea,  let  the  order  stand. 


D.\UI.ING   V.   Staniford. 

10  May  1763. 

Deposition  of  a  witness  rectified,  having  been  first  examined  in  Court. 

This  came  on  upon  a  petition  of  John  Brison,  a  witness,  examined  to  the  plaintiff's 
interrogatories,  to  rectify  his  deposition  ;  complaining  that  the  Examiner  had  mis- 
taken what  he  said,  and  taken  his  examination  contrary  to  it;  of  which  he  made 
affidavit,  and  therefore  prayed  to  have  the  examination  rectified. 

It  was  strongly  opposed. 

Sir  Thomas  Clarke,  M.  R.—As  this  hath  been  so  mucli  laboured,  it  is  necessary 
to  see  what  is  the  examination.  The  complaint  is,  that  the  Examiner  hath  mistaken 
the  words  and  meaning  of  the  witness. 

[359]  'ilie  Examiner  writes  in  my  name,  and  is,  and  acts  as  my  deputy  ;  he  is  the 
same  as  the  persons  in  the  Roman  law  called  co-judices.  If  they  take  an  examination 
short,  it  is  usual  for  the  Court  to  take  the  examination  into  their  own  hands,  and 
examine  the  witness.  In  the  present  case,  John  Brison  the  witness  attended  in  Court, 
and  was  examined ;  and  his  Honour  being  satisfied,  ordered  the  deposition  to  be 
amended  according  to  the  prayer  of  the  petition,  and  the  witness  to  reswear  it  after 
the  amendment. 

Kelly  v.  Powxet. 

18  May  &  7  June  1763.     Amb.  605,  S.  C. 

Question  whether  plate,  china,  and  linen  were  comprised  in  a  bequest  of  household 

furniture. 

Lavinia  Diss  of  Bolton,  by  her  will,  dated  the  6th  of  December  1759,  gave  to  tlie 
defendant  her  household  furniture  and  farming  uten.sils  at  her  house  at  Westcomb 
at  the  time  of  her  death,  and  appointed  the  plaintiff  sole  executor  and  residuary 
legatee. 

The  plaintiff  insisted  that  household  furniture  and  farming  utensils  did  not 
comprehend  plate,  china,  linen,  books,  pictures,  and  other  valuable  effects  of  the  testa- 
trix, at  Westcomb,  and  therefore  filed  his  bill  to  have  the  plate,  &c.,  delivered  to  him. 

The  testatrix  was  possessed  of  a  large  quantity  of  plate,  great  part  whereof  she 
kept  locked  up,  and  used  only  other  part  of  it ;  and  therefore  it  was  contended,  that 
if  what  was  in  use  was  to  be  considered  as  household  furniture,  yet  it  certainly  did 
not  include  that  part  which  was  not  in  use. 

On  the  part  of  the  plaintiff,  the  following  cases  were  cited  :  in  Harvey  v.  Badcock, 
•ioth  July  1750,  by  the  [360]  Master  of  Rolls,  it  was  held  that  books  did  not  pass  by 
the  description  of  household  goods  and  furniture  ;  and  so  likewise  in  Bridgman  v. 
Dove,  in  17i-l  (3  Atk.  201).  Swinburn  of  Testaments,  part  7,  page  415;  Jesson  v. 
Blssington,  Prec.  in  Ch.  207  :  In  Gulliford  v.  Devinesh,  26  Nov.  1718,  it  was  sent  to 
the  Master  to  see  what  was  in  general  use;  Le  Farrant  v.  Spencer,  14th  June  1748 
([1]  Ves.  97) ;  Frankland  v.  Lord  Burlington,  Prec.  in  Ch.  251. 

On  the  part  of  the  defendant  the  follo\ving  cases  were  cited  :  Masters  v.  Masters, 
1  P.  W.  421  ;  Nichols  v.  Osborn,  2  P.  W.  419;  Budgel  v.  Ellison,  1731. 

The  cause  stood  till  this  day  for  judgment. 

Sir  Thomas  Clarke,  M.  R. — The  question  in  this  caiL«e  arises  on  the  specific  bequest 
to  the  defendant  of  the  testatrix's  household  furniture  and  farming  utensUs,  which 
shall  be  within  and  upon  the  premises  at  her  death. 

At  that  time,  plate,  china,  library,  a  telescope,  pictiu-es,  linen,  &c.,  were  in  and 
upon  the  premises. 

The  question  is,  which  and  how  many  of  these  things  passed,  or  may  be  said  to 
pass  by  the  will  1 

The  chief  of  the  dispute  concerns  the  plate,  and  concerning  the  meaning  and  extent 
of  the  word  furniture. 
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In  the  first  place,  therefore,  I  shall  consider  what  is  the  meaning  and  import  of 
that  word. 

It  is  as  general  a  word  as  can  be  made  use  of,  incapable  of  a  definition,  and  only  of 
a  description.  It  comprizes  every  thing  that  tends  to  the  use  or  convenience  of  a 
householder  or  occupier  of  a  house. 

[361]  In  the  next  place,  what  is  the  meaning  of  the  word  when  accompanied  with 
other  circumstances  ;  and  in  that  light  I  shall  consider  the  present  case. 

The  circumstance  of  rank  and  family  is  very  material. 

Suppose  a  person  of  rank  and  family  purchases  a  service  of  plate,  and  dies  without 
using  it,  I  should  have  no  doubt  that  it  passed  under  the  word  furniture. 

But  plate  will  always  pass  wherever  it  is  mentioned  in  the  will  of  a  testator. 

If  a  tradesman  hath  purchased  a  service  of  plate,  such  part  of  it  as  is  in  common 
use.  and  suitable  to  his  rank,  will  pass,  but  not  such  as  is  above  his  rank. 

In  Nichols  v.  Osborn,  2  P.  W.  400,  plate  did  pass,  but  a  Ubrary  of  books  did  not. 
Bridgman  v.  Dove  warrant  this  opinion,  and  that  a  telescope  doth  not  pass. 

But  china  and  linen  I  am  of  opinion  do  pass  ;  they  are  what  are  in  use,  and  for 
the\onveniency  of  a  householder  :  but  the  hbrary  of  books,  silver  sim-dial,  camera 
obscura,  telescope,  globes,  and  case  of  butterflies,  are  not  such  articles  as  are  in  use, 
or  in  any  respect  necessary  or  convenient  for  a  householder,  and  therefore  declare 
the  plaintiff  is  entitled  to  those  articles  as  not  comprised  in  the  specific  bequest  to  the 
defendant,  but  as  part  of  the  general  residue  of  the  testatrix's  personal  estate. 

And  also  declare,  that  according  to  the  true  meaning  and  construction  of  the  will 
of  the  testatrix,  and  by  virtue  of  the  specific  bequest,  the  defendant  is  entitled  to  the 
plate,  household  linen,  china,  whether  [362]  useful  or  ornamental,  existing  at  the 
house  at  Westcombe  at  the  death  of  the  testatrix. 

As  to  pictures,  wliether  hung  up  or  in  cases,  the  plaintiff  present  in  Court  admitted 
that  the  defendant  was  entitled  to  them. 

[Mews'  Dig.  Will,  IX,  K,  1,  a,  i.     See  In  re  Londesborough.  1880,  50  L.  J.  Ch.  10.] 


Pauncefort  v.  Earl  of  Linxoln. 

21  April  1763. 

The  dates  and  general  purport  of  wills,  &c.,  under  which  the  plaintiff  claimed  being 
only  stated  in  the  bill  by  way  of  reference,  it  was  referred  to  the  Master  to  state  a 
case  of  the  rights  claimed  by  the  plaintiff  under  the  several  instruments. 

''The  plaintiff's  claims  were  founded  on  a  variety  of  deeds,  wills,  and  other  instru- 
ments ;  to  avoid  expence,  or  for  some  other  purpose  of  the  solicitor,  a  Mr.  Wharton, 
the  dates  and  general  purport  only  of  the  deeds,  &c.,  were  stated  in  the  bills,  with 
reference  to  them. 

When  the  cause  was  brought  on  to  hearing,  his  Honour  said,  were  he  to  make  a 
decree,  there  was  not  anything  upon  the  records  of  the  Court  on  which  to  found  it, 
and  therefore  referred  it  to  a  Master  to  state  a  case  of  the  rights  claimed  by  the  plaintiff 
vmder  the  several  deeds,  &c.,  mentioned  in  the  bill,  and  reserved  costs  and  further  direc- 
tions until  after  the  report.  The  cause  was  afterwards  heard  on  the  report,  which 
stated  the  deeds,  &c.,  and  a  decree  was  made. 


Allen  v.  Allen. 
U  June  1763. 

Report  pursuant  to  a  decree  :  no  objection  was  taken  to  the  draught,  and  the 
report  was  confirmed. 

The  cause  came  on  tliis  day  to  be  heard  for  further  directions  on  the  report. 

[363]  After  hearing  the  decree  and  report  read.  Sir  Thomas  Clarke,  M.  P.,  ordered 
the  cause  to  stand  over,  with  liberty  for  the  plaintiff  to  take  exceptions  to  the  report, 
as  if  he  had  taken  exceptions  to  the  draught. 


:nO  ATTORNEY  GENERAL  r.  LORD  FOLKV  DICKZNS,  364. 

Attorney  General  v.  Lord  Foley. 
2C  June  1 753.     2  Bro.  P.  C.  368,  S.  C. 

A  person's  building  a  chapel  on  lands  of  which  he  had  a  lease,  and  the  owner  standing 
by  and  seeing  it  built,  without  obstructing  it,  does  not  give  the  former  a  right  to 
the  chapel,  or  to  nominate. 

The  relators  had  erected  a  chapel  of  ease  on  some  land,  of  which  they  were  in 
]ws.session  under  a  lease.  The  owner  saw  it  in  the  course  of  the  building,  and  made  no 
objection. 

The  information  was  to  establish  the  right  to  the  chapel,  and  to  have  the  right  of 
nominating  a  curate  to  officiate  in  it,  and  to  establish  the  nomination  that  had  been 
made  by  one  Collins. 

It  was  argued  on  the  part  of  the  relators,  that  having  built  the  chapel,  and  the 
owner  of  the  lands  standing  by  and  not  obstructing  them,  it  was  now  too  late  to  set  up  a 
claim  to  it :  that  it  was  for  public  service,  and  must  be  supposed  to  be  given  up  to  the 
public  ;  as,  where  a  man,  owner  of  ground,  erects  buildings  in  the  nature  of  a  street,  it  is 
supposed  to  be  for  the  benefit  of  the  public,  and  he  cannot  afterwards  stop  the  way. 

And  the  case  of  the  Attorney  General  v.  Brereton  (2  Vcs.  425)  was  cited. 

On  the  part  of  the  defendant.  Lord  Foley,  it  was  argued,  that  he  had  purchased  of 
Lord  Abergaveny  the  soil  on  which  the  chapel  was  erected. 

The  question  therefore  was,  whether  Lord  Foley  has  a  right  to  the  chapel ;  and  if 
so,  whether  he  had  [364]  not  a  right  to  nominate  a  curate  to  officiate  in  the  chapel, 
or  to  remove  him  from  it. 

Lord  Foley  purchased  the  soil  of  Lord  Abergaveny,  and  has  the  same  right  as  Lord 
Abergaveny  had.  If  he  were  entitled  to  the  .soil,  he  was  entitled  to  whatever  was  built 
on  it ;  and  if  he  had  such  right,  he  had  a  right  to  dispose  of  it,  which  he  hath  done. 

The  soil  certainly  belongs  to  Lord  Foley,  unle.ss  Lord  Abergaveny  hath  done  some 
act  to  divest  himself  of  that  right. 

It  was  insisted  by  the  plaintiff,  that  as  Lord  Abergaveny  suffered  the  chapel  to  be 
built,  and  was  privy  to  it,  he  designed  it  for  public  benefit,  and  cannot  now  reclaim  it. 

8o,  if  a  man  lavs  out  buildings  in  the  natvire  of  a  street,  it  is  supposed  to  be  for  the 
benefit  of  the  public  ;  it  will  be  so  for  ever,  and  an  action  of  trespass  will  not  afterwards 
lie  against  passengers. 

But  the  ])laintitf  must  shew  he  had  a  title  to  the  soil  at  the  time  he  built  the  chapel. 
It  is  true,  he  had  a  temporary  title  by  virtue  of  a  lease,  but  that  doth  not  give  him  a 
title  after  the  lease  is  expired. 

So  Lord  Coke  says  in  7  Eep.  ;  and  Lord  Coke  in  3  Inst.  203,  says, "  Albeit  people  build 
ohajwls,  yet  it  is  necessary,  before  they  are  properly  called  so,  that  they  should  be  con- 
secrateil." 

This  chapel  hath  not  been  consecrated  by  the  bishop,  consequently  it  is  no  chapel, 
but  lay  property,  and  must  belong  to  a  layman  ;  if  so,  to  whom  more  properly  than  to 
Lord  Foley,  the  purchaser  ? 

A  chapel  of  ease  hath  a  district :  that  district  is  obliged  to  keep  it  up  ;  this  is  not 
so  :  who  is  to  repair  it  1 

[365]  And  if  a  chapel  of  ease,  the  parson  is  to  nominate.  So  held  in  Hobart, 
(J6,  (n. 

Lord  Hardwicke,  C. — The  first  question,  and  fundamental  point  of  this  suit  is  to 
establish  a  right  to  the  building  and  soil,  as  a  perpetual  chapel,  for  the  use  of  the  in- 
habitants ;  and  unless  that  point  be  established,  all  the  rest  falls  to  the  ground. 

If  that  is  e.stabhshed,  then  the  other  question  will  arise,  whether  Lord  Foley  hath  a 
right  to  nominate  a  curate  ;  and  if  to  nominate,  whether  he  hath  not  a  right  to  remove. 

And  then  another  question  will  arise,  as  to  establishing  the  nomination  of  Mr. 
Collins. 

I  \vill,  for  the  present,  suspend  my  judgment  upon  the  fundamental  point,  and  give 
my  opinion  upon  the  latter  question. 

First :  If  it  be  considered  in  the  Hght  of  a  private  chapel,  it  seems  to  me  that  Lord 
Foley  hath  a  right  to  nominate. 

The  chapel  hath  been  erected  thirty-four  years  :  in  all  this  time  five  curates  have 
been  appointed  :  no  other  proof  of  nomination  b\it  tiiut  of  .Mr.  Collins,  which  is  a  parti- 
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cular  case.     What  was  done  by  Mr.  Le  Hant  carries  with  it  the  appearance  of  a  nomina- 
tion. 

That  is  the  only  evidence  of  nomination  to  this  chapel ;  and  after  this  length  of  time 
I  must  consider  the  patron  to  have  the  nomination. 

It  is  true,  if  there  is  no  contract  or  writing  to  the  contrary,  the  rector  or  vicar  ^nll 
have  it.  Supposing  it  to  be  an  estabUshed  chapel,  if  Lord  Foley  had  once  nominated,  I 
could  not  have  removed  his  nominee. 

The  next  question  is,  in  respect  to  the  licence  by  the  Bishop  of  Hereford.  That 
hcence  determined  at  his  [366]  death  :  the  words  are  "  at  my  pleasure."  All  leases  at 
will  determine  at  the  death  of  the  grantor. 

Now  as  to  the  fundamental  point,  whether  the  informants  have  a  right  to  have  the 
chapel  estabUshed : 

And  that  depends  upon  the  question,  whether  the  owner  of  the  inheritance  of  the 
soil,  by  acts  done  by,  or  acquiesced  in  by  him,  gives  a  right  to  the  inhabitants  of  a  village 
to  erect  a  chapel  for  divine  worship  on  his  soil,  and  gives  such  a  right  as  to  establish  it 
against  him. 

But  that  is  not  this  case. 

This  case  is  very  chfferent  from  that  of  the  Attorney  General  r.  Brereton  which  hath 
been  cited,  there  being  in  that  case  an  endowment  of  part  of  the  tjthes. 

The  plaintifis  do  not  pretend  to  any  right  or  grant,  but  only  that  Lord  Abergaveny 
knew  of  the  building,  and  did  not  obstruct  it. 

It  hath  been  argued,  that  where  a  person  in  possession  of  land  builds  a  house  on  it, 
and  the  person  who  hath  the  legal  estate  permits  him  to  build,  and  takes  no  notice 
of  his  right,  the  Court  will  not  permit  him  afterwards  to  make  use  of  such  right  to  • 
claim  the  house. 

Next  it  is  insisted,  that  the  chapel  ought  to  be  considered  for  the  use  of  the  public  ; 
as  if  an  owner  lets  his  land  be  used  as  an  highway,  he  cannot  afterwards  shut  it  up. 

As  to  the  first  ground,  this  is  by  no  means  a  case  within  that  rule  :  for  in  this  case 
the  inhabitants  knew  their  title,  and  upon  that  title  only  they  built ;  whereas  it  is 
requisite  to  have  the  benefit  of  the  rule,  the  party  should  build  on  an  apprehension  the 
estate  was  his  own. 

[367]  It  is  of  no  signification  that  the  place  on  which  the  chapel  is  built  was  a  place 
that  was  used  for  sport  :  all  places  near  towns  will  be  used  as  such  at  times  :  besides, 
the  ground  appears  to  have  been  on  lease  from  the  year  1664. 

There  is  not  a  sufficient  foundation  to  determine  on  Lord  Abergaveny 's  permitting 
the  lands  to  be  built  on,  that  he  forfeited  or  lost  his  right.  If  it  is  not  to  be  considered 
in  that  light,  then  it  is  said,  it  ought  to  be  considered  as  a  donation  ;  Lord  Abergaveny's 
ha^dng  permitted  the  land  to  be  used  and  built  upon  for  pubKc  use. 

The  case  of  lea\'ing  lands  for  streets  or  pubhc  highways  bears  some  analogy  to  this 
case  ;  but  there  is  a  manifest  difference  :  the  shutting  up  of  an  highway  is  an  annoyance 
to  the  pubhc,  and  no  contract  can  be  made. 

The  inhabitants  contracted  ^"ith  Cheltenham  for  a  lease,  and  got  it  :  what  occasion 
for  anj-  other  right  1 

The  question,  therefore,  that  remains,  is,  whether  that  permission  or  non-obstruction 
of  Lord  Abergaveny  to  erect  the  chapel  for  public  use  is  a  donation. 

I  am  of  opinion" it  is  not.  There  is  also  another  objection  to  its  being  so  considered  : 
Lord  Abergaveny  had  no  estate  in  him  to  do  it,  he  having  only  an  estate  tail. 

I  ground  myself  on  the  answer  to  the  other  points  made  by  the  relators,  and  the 
letter  of  the  2d"October  1719,  is  a  very  strong  piece  of  e^adence  against  the  relators,  it 
being  not  four  months  after  the  lease  :  for  it  is  plain  Lord  Abergaveny  expected  the 
inhabitants  to  treat  with  him,  to  take  some  grant,  and  to  make  some  acknowledg- 
ment. 

[368]  In  short,  it  is  my  opinion,  that  a  person,  the  owner,  standing  by,  and  seeing  a 
building  go  on,  though  for  pubhc  ser\-ice.  is  not  a  sufficient  ground  in  equity  to  estab- 
lish a  right  against  him.     And  therefore  let  the  information  be  dismissed. 
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Sykes  i.  Meyxal 
28  June  17G3. 
Husband,  by  settlement  after  marriage,  considered  a  purchaser  of  a  mortgage 
belonging  to  the  wife,  not  reduced  into  possession. 

The  defendant  Ann  Holden  was  married  to  three  husbands ;  the  first  entitled  to  the 
mortgage  in  question  :  he  died,  and  appointed  the  defendant  Ann  his  executrix  and 
residuary  legatee.  She  afterwards  married  Samuel  Burton  :  he  made  a  settlement  on 
her  and  died  ;  but  the  mortgage  was  not  reduced  into  possession.  She  afterwards 
married  Thomas  Holden  ;  and  he  died.  Samuel  Burton  died  intestate  :  the  i)laiiitifl', 
his  sole  next  of  kin,  brings  his  bill  to  have  the  benefit  of  the  said  mortgage,  insisting 
that  though  it  were  not  reduced  into  possession,  Burton  became  a  purchaser  by  the 
settlement. 

Two  points  were  made  by  the  plaintiff  in  the  cause  : 

Fir.st,  whether,  by  a  settlement  before  marriage,  the  husband  became  a  purcliaser 
of  a  mortgage  that  belonged  to  his  wife,  not  reduced  into  possession  : 

Secondly,  if  a  settlement  after  marriage  made  any  diflference. 

Sir  Thnmas  Clarke,  M.  /?.— The  single  question  in  this  cause  is,  whether  a  mortgage 
to  the  first  of  three  husbands  of  the  defendant  Ann  Holden,  of  whom  she  was  executrix 
and  residuary  legatee,  is  a  chose  in  action  not  reduced  into  possession,  or  by  any  act 
done  on  the  marriage  of  the  defendant  Ann  with  tlie  said  [369]  Samuel  Burton,  or  since 
by  settlement  it  belonged  to  the  said  Samuel  Burton. 

In  this  case  it  depends  on  a  settlement  after  the  marriage.  The  property  Ann  was 
entitled  to  is  part  of  the  consideration  of  the  settlement,  though  it  might  not  have  been 
good  against  creditors,  it  is  good  against  the  wife. 

In  Jones  v.  March,  decided  by  Lord  Talbot,  a  very  inconsiderable  sum  came  to  the 
wife  after  the  marriage  by  a  collateral  relation,  in  consideration  of  which  the  husband 
made  a  settlement  of  all  his  estate  :  it  was  held  good,  though  against  creditors. 

There  was  another  case  of  this  kind  in  1  74'2  or  1743  ;  I  mean  the  case  of  Lanoy  i\ 
Duke  of  Athol  (2  Atk.  444). 

I  am  of  opinion,  therefore,  that  Mr.  Burton  was  a  purchaser  of  his  wife's  interest 
in  the  mortgage  : 

And  therefore  declare,  that  Samuel  Burton,  by  virtue  of  the  settlement  made  by 
him  on  the  21st  of  October  1743,  became  entitled  to  the  mortgage  in  question  :  and 
let  an  account  be  taken  of  what  is  due  on  it ;  and  declare  the  plaintiff  is  entitled  to  one 
moiety,  as  sole  next  of  kin  of  Samuel  Burton,  who  died  intestate  ;  and  that  the  defendant 
Ann  Holden,  his  widow,  is  entitled  to  the  other  moiety. 

[370]  Heri,e  v.  Greenbank. 

19  July  17G3. 

Unless  interest  be  reserved  by  the  decree,  the  Court  cannot  give  it ;  but  the  cause  was 
reheard  merely  to  introduce  a  reservation  of  interest. 

Interest  not  being  reserved  by  the  decree,  upon  hearing  the  cause  for  further  direc- 
tions on  the  Master's  report,  it  was  urged  to  have  the  defendant  ordered  to  answer 
interest.  Interest  not  being  reserved.  Lord  Northington,  C,  said,  he  could  not  order 
it,  but  recommended  the  plaintiff  to  re-hear  the  cause,  merely  to  introduce  a  reserva- 
tion of  interest. 

JissON  V.  Brewer 

10  Nov.  1763. 
Pleadings  and  a  decree  are  lost.     A  paper  writing,  dated  the  26th  Oct.  1684,  ordered 
to  be  entered  as  the  decree,  and  to  be  enrolled  nunc  pro  tunc. 

By  the  Minute  Book,  it  appeared  a  decree  was  pronounced  in  this  cause  on  the  24th 
of  October  1684,  which  had  been  drawn  up,  and  acted  under,  and  proceedings  had 
before  the  Master,  and  reports  made. 

But  the  decree  had  not  been  entered,  and  the  pleadings  in  the  cause  were  lost ;  but 
there  existed  a  paper  writing,  dated  26th  October  1684,  purporting  to  be  a  copy  of  the 
decree. 
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Application  was  made  to  enter  tlie  said  decree,  and  to  inrol  it  nunc  pro  tunc. 

Mr.  De  Grey,  Counsel  for  the  petitioner,  cited  Snoden  v.  Corbet,  27  April  1742, 
and  Ex  parte  Earl  of  Falmouth,  May  1722. 

SirThomas  Clarke, M.  R. — This  application  is  tocome  at  an  instrument  which  appears 
to  be  a  judicial  act  of  the  Court  :  that  a  decree  was  pronounced  at  the  time,  to  the 
efTect  of  the  writing  now  produced,  is  evident  from  the  Minute  Book  at  that  time  : 
that  it  [371]  hath  been  acted  under  is  also  evident  from  the  report  of  the  Master  to 
whom  the  cause  was  referred,  and  several  orders  subsequent  to  it. 

Precedents  have  been  produced  in  support  of  the  application,  and  were  I  to  act 
contrary  to  precedents  I  should  be  guilty  of  injustice. 

Suppose  a  deed  is  lost ;  the  loss  being  proved,  a  copy  of  it  will  be  admitted  as  evid- 
ence. 

There  have  been  similar  applications  on  account  of  fire.  In  Goddard  and  Others 
V.  the  Earl  of  Suffolk  and  Others,  the  decree  was  pronounced  the  1 9th  of  James  I.  ; 
there  was  an  exemplification  under  the  great  seal,  but  damaged  so  as  to  be  scarcely 
legible.  The  inrolment  was  not  to  be  found,  the  records  being  burnt  :  application 
was  made  to  the  Court  that  the  decree  might  be  inrolled  pursuant  to  the  exemplifica- 
tion. On  the  27th  July  1727,  it  was  ordered  that  the  exemplification  should  remain 
in  the  Rolls  Chapel  ;  and  on  the  petition  was  indorsed,  "19  James  I.  Ordered,  that 
the  bills,  answers,  decree,  &c.,  when  the  originals  are  burnt,  on  the  application  of  the 
parties  interested,  shall  be  re-engrossed  from  the  copies." 

And  where  any  decree  or  inrolment  of  a  decree  hath  been  burnt,  on  application 
of  a  person  interested,  on  producing  any  exemplification  or  writ  of  execution  of  a  decree, 
the  Court  will  order  the  exemplification  to  be  left  in  the  Rolls  Chapel,  and  a  new 
inrolment. 

This  brings  me  to  consider  the  present  application,  and  I  am  of  opinion  it  is  the 
regular  way. 

In  the  next  place,  is  there  any  ground  to  enter  the  decree  now  produced  1  That 
such  a  decree  was  pronounced,  the  Minute  Book  proves ;  that  the  decree  [372]  hath 
been  prosecuted  and  pursued  is  evident  from  the  Master's  report,  and  subsequent 
orders  recognising  it  :  but  the  decree  and  pleadings  are  lost,  and  there  being  no  other 
traces  of  it,  than  the  Minute  Book,  and  what  is  now  produced,  which  correspond,  I 
think  I  am  bound  by  precedent,  were  it  not  my  own  opinion,  which  it  is,  that  it  is  right 
to  grant  the  petition. 

And  therefore  let  the  paper  writing,  marked  with  the  letter  A.,  purporting  to  be  a 
copy  of  a  decree  that  day  made  in  the  cause  wherein  Henry  Risley  gentleman,  and  Paul 
Risley  an  infant  by  the  said  Henry  Risley  his  father,  and  next  friend,  are  plaintiff's  ; 
Thomas  Risley,  &c.,  defendants,  be  entered  as  a  copy  of  that  decree,  and  as  such  enrolled 
nunc  pro  tunc  ;  and  let  the  said  paper,  and  the  several  orders,  reports,  and  proceedings 
subsequent  thereto,  mentioned  in  the  petition,  remain  in  the  Chapel  of  the  Rolls,  with 
such  inrolment. 


Odw\'er  V  Salvador. 

3  Dec,  1763. 

The  Master  ordered  to  settle  what  security  the  plaintifl',  a  foreign  merchant,  was  to  give 

to  answer  costs. 

The  plaintiff  a  merchant,  resident  in  Spain,  had  dealings  with  the  defendant,  and 
setting  up  a  demand,  proceeded  against  him  in  the  Courts  in  this  country  :  and  likewise 
brought  his  bill,  and  proceeded  in  this  Court. 

The  defendant  the  above  day  applied,  stating  a  case  to  the  above  effect  :  that  he 
had  been  put  to  great  expence  in  the  suits  ;  that  the  plaintiff  resided  abroad,  had  no 
effects  here,  and  was  in  indifferent  circumstances  ;  and  therefore  prayed,  that  all 
further  pro-[373]-ceedings  in  this  Court  might  be  stayed,  until  the  plaintifl"  gave 
security  to  be  approved  by  the  Master,  to  answer  costs. 

Lord  Northington,  C,  on  reading  an  affidavit  of  the  facts,  thought  the  apphcation 
reasonable,  and  granted  the  motion. 
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Leitiilv  r.  Tayi.ou. 
(Reg.  Lib.  B.  fol.  139.)    20  Feb.  1704. 

Attacliinent  again.^t  husband  and  wife,  for  want  of  the  wife's  answer,  stayed  as  to 
the  husband,  and  hbertv  given  to  attacli  the  wife. 
[So  in  Lloyd  i\  Barnet,  r2th  February  1750,  and  Searl  r.  Flint,  13  December  1778.] 

Ex  parte  Muxday. 
28  Feb.  17G4. 

Order  to  acknowledge  satisfaction,  on  a  Statute  Staple.  Vid.  supr.  [Dick.  340]  ex 
parte  Duchess  of  Marlborough. 

Me-vls  v.  Meals. 

Hil.  1764.    Lord  Northington,  C. 

The  plaintiff  a  feme  covert,  being  entitled  to  a  legacy  under  the  will  of  her  aunt, 
and  the  executor  refusing  to  pa\-  it  to  the  husband,  he  instituted  a  suit  in  the  Spiritual 
Court  for  the  legacy  ;  the  plaintiff  his  wife,  filed  her  bill  in  this  Court,  for  an  injunction 
[374]  to  stay  her  husband  from  proceeding  in  the  Spiritual  Court  for  the  legacy,  which 
was  granted,  the  husband  not  having  made  any  settlement  on,  or  provision  for  the  plain- 
tiff" his  wife. 

[See  Duncombe  v.  Greenacre,  1800,  •_'  De  G.  F.  &  J.  519.] 


OcT.\viL"s  Reynolds  a.nd  OxiiEits,  Plaintiff's;  Decimus  Rey.nolds  and  Others, 

Defendants. 

(Reg.  Lib.  B.  fol.  337.)     10  July  1704. 

Where  money  is  given  in  trust  for  all  the  children  of  their  father  living  at  his  decease, 
though  the  father  and  mother  are  so  aged  that  their  having  more  children  is 
improbable,  the  Court  will  not  presume  it  to  be  impossible  ;  but  in  such  case  upon 
consent  of  the  father,  and  of  the  other  children,  that  their  shares  should  remain  to 
answer  what  an  after-born  child  might  claim,  the  Court  ordered  the  share  of  one 
of  them  to  be  paid. 

Thomas  Reynolds,  by  his  will,  dated  5th  April  1743,  gave  £4000  to  the  defendants 
Decimus  Reynolds  and  Edward  Lacon,  upon  trust,  after  the  death  of  his  brother,  the 
plaintiff  Octavius  Reynolds,  for  all  the  children  of  the  said  Oetavius,  living  at  his  decease, 
in  manner  following  ;  viz.  for  the  maintenance  and  education  of  such  of  his  nephews 
and  nieces  as  should  be  living  at  his  said  brother's  death,  till  twenty-one  if  males,  and 
till  twenty-one  or  marriage,  if  females  ;  at  which  period,  and  not  before,  he  willed  the 
capital  should  be  divided  amongst  his  said  nephews  and  nieces  equally,  with  benefit 
of  survivorship,  should  any  die  oefore.  The  testator  died,  and  on  the  28th  of  March 
1744,  the  will  was  proved. 

The  bill  was  to  have  the  trusts  of  the  will  executed,  and  it  stated,  that  the  plaintiff" 
Octavius  and  his  wife,  had  then  seven  children  living,  one  named  Elizabeth,  married 
to  the  plaintiff  Penfold  ;  all  of  whom  had  attained  twenty-one  ;  that  the  said  Tenfold 
and  his  wife,  wanting  money,  and  the  plaintiff'  Octavius  the  father,  being  willing  to 
give  up  his  life  interest,  as  to  her  share  ;  they  applied  this  day,  10th  July  1704,  to  have 
[375]  their  share  of  the  said  trust  money,  or  so  much  thereof  as  the  Court  thought 
fit,  paid  or  transferred  to  them,  upon  the  ground  that  the  father  was  sixty-two,  and 
the  wife  of  the  same  age,  and  very  infirm  ;  and  therefore  there  was  no  probability  of 
their  having  more  children. 

Sir  Thomas  Clarke,  M.  R.,  said,  though  it  might  be  improbable,  yet  it  was  not  im- 
possible, and  would  have  denied  the  motion  ;  but  the  father  consenting,  and  the  other 
children  consenting,  that  their  respective  shares  should  stand  as  a  security,  to  answer 
what  any  after-born  child,  should  there  be  one,  might  be  entitled  to,  the  Court  granted 
the  motion. 
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Athertox  V.  Worth. 

2  Aug.  1674. 

Bill  by  such  creditors  as  had  signed  a  deed  of  composition,  arising  from  a  trust  estate, 
conveyed  for  the  purpose  of  paying  debts  in  general ;  other  creditors  refusing  to 
come  in,  to  have  the  trusts  of  the  deed  carried  into  execution,  dismissed. 

Henry  Worth  being  greatly  indebted  by  mortgage,  bond,  and  otherwise,  to  divers 
persons,  by  deed  of  lease  and  release,  dated  the  4th  and  5th  February  1755,  conveyed 
his  estates  to  trustees,  to  sell  for  payment  of  his  debts,  should  the  creditors  come  in, 
and  accept  the  composition  thereby  made. 

The  plaintiffs  and  many  others,  signed  the  deed,  and  agree  to  accept  the  composi- 
tion. 

Others  refused,  and  in  consequence  of  such  refusal,  the  trustees  refused  to  execute 
their  trust. 

The  bill  is  brought  to  establish  the  said  deeds,  to  have  the  trust  estates  sold,  and 
the  money  applied  in  discharge  of  the  creditors  coming  in  under  the  deed,  subject  to 
two  mortgages,  to  the  representatives  of  one  [376]  Crewys  ;  to  have  an  account  taken 
of  what  is  due  to  the  plaintiffs,  and  the  other  creditors,  who  have  acceded  to  the  trust 
deed. 

It  was  argued  on  the  part  of  the  plaintiffs,  that  the  intention  of  the  debtor,  was 
just  and  commendable  ;  that  he  was  desirous  of  satisfying  liis  creditors,  as  far  as  his 
estate  and  effects  would  extend  ;  that  he  had  with  that  view,  and  for  that  purpose, 
conveyed  and  assigned  his  estates  to  trustees  ;  that  they  the  plaintiff's  had  sliewn 
their  ready  disposition  to  accede  to  the  terms  of  the  deed,  and  had  executed  it,  and 
it  was  hard,  that  they  should  be  deprived  of  this  benefit,  by  the  perverseness  of  creditors, 
who  would  not  accede  to  the  deed. 

Sir  Thomas  Clarke,  M.  R.,  frequently  called  upon  the  plaintift''s  counsel  to  produce 
an  instance  of  such  a  suit,  and  proceeded  thus  : 

The  defendant  Worth  by  the  conveyance,  meant  to  do  justice  to  all  liis  creditors 
in  general,  and  not  to  be  partial ;  and  to  carry  the  trust  of  the  deed  into  execution, 
for  the  benefit  of  those  who  have^^signed  it,  by  selling  the  estates,  and  applying  the 
money  arising  from  the  sale,  as  prayed,  would  be  acting  contrary  to  what  the  deed 
speaks,  and  certainly  was  not  intended. 

If  a  debtor  convey  an  estate  to  trustees  for  payment  of  his  debts,  and  to  divide  the 
trust  money  amongst  the  creditors,  in  proportion  to  their  debts,  it  is  not  obligatory 
on  the  creditors  to  come  in,  and  accede  to  it ;  neither  will  it  prevent  a  creditor,  who 
doth  not  chuse  to  come  in,  from  taking  a  legal  course,  or  such  as  he  shall  be  advised 
for  payment  of  his  debt.  The  Court  hath  no  power  to  prevent  him  ;  were  I  to  enter- 
tain the  suit,  and  direct  an  execution  of  the  trusts  as  [377]  prayed,  it  would  in  effect 
be  doing  so  ;  nay  it  would  be  better  to  do  so,  for  after  having  proceeded  at  law  and 
obtained  judgment,  there  would  be  nothing  to  execute  it  upon,  but  the  body  of  the 
debtor. 

The  meaning  of  the  conveyance,  as  I  before  observed,  was  for  the  benefit  of  all 
the  creditors,  or  none. 

I  have  repeatedly  desired  a  single  instance  to  be  produced  :  not  one  hath  been 
produced,  and  I  am  persuaded  cannot ;  I  must  say,  that  I  have  not  in  my  researches 
met  with  one. 

I  mentioned  the  manner  in  which  the  case  impressed  me  at  the  opening.  After 
a  week  in  hearing,  I  see  no  cause  to  alter  my  opinion. 

Therefore  let  the  bill  be  dismissed,  and  1  bless  God,  this  is  not  the  dernier  resort  \ 
there  are  two  things  against  which  a  Judge  ought  to  guard,  precipitancy,  and  pro- 
crastination. 

Sir  Nicholas  Bacon  was  made  to  say,  which  I  hope  never  again  to  hear,  that  a  speedy 
injustice  is  as  good  as  justice,  which  is  slow. 
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Chaffen  f.  Wills. 
13  Dee.  1754. 

An  application  bv  motion,  to  discharge  an  order  for  a  commission  to  examine 
witnesses  on  a  Master's  certificate  ;  a  question  arose  whether  the  mode  was  by  taking 
exceptions  to  the  certificate,  or  bv  motion.  Lord  llardwicke,  C,  held  the  present 
to  be  the  proper  mode. 

[378]  .\TTORXEY   GE.\ER.\L    V.    TiLER. 

3  April  1 705. 
Information  at  the  relation  of  a  lunatic  not  proper ;  he  must  be  a  party. 

Bill  by  the  Attorney  General,  at  the  relation  of  a  lunatic. 

.\t  the  hearing  an  objection  was  taken  by  Mr.  Wedderburne,  and  Mr.  Madocks, 
that  the  information  at  the  relation  of  a  lunatic  was  improper  :  First,  because  it  was 
not  the  case  of  an  ideot,  who  is  so  ex  nativitate,  but  of  a  lunatic,  who  is  under  a  tem- 
porary incapacity,  and  may  recover  his  senses  ;  that  though  the  suit  was  at  the  rela- 
tion of  the  lunatic,  yet  he  was  not  a  party  to  the  suit,  and  should  the  information  be 
dismissed,  who  was  to  pay  costs  ;  that  if  he  should  recover  his  senses,  and  file  a  bill 
for  the  same  purposes  for  which  this  suit  is  commenced,  the  defendant  could  not  plead 
this  suit. 

For  the  defendants  it  was  said,  the  Attorney  General  is  not  a  common  trustee, 
but  he  stands  in  the  place  of  the  Crown,  who  hath  the  common  care,  as  pafer  patrice, 
of  all  ideots  and  lunatics  ;  and  the  Attorney  General,  at  the  relation  of  a  lunatic,  against 
Sir  Robert  Backhurst,  1  Cliancery  Cases,  il3  and  153,  was  cited  ;  and  it  was  also  said, 
the  Court  on  application  of  the  defendant,  would  add  a  plaintiff  to  the  relator,  to  answer 
costs,  or  have  security  given  to  answer  them. 

Sir  Thomas  Sevel,  M-  R..  was  clear  the  objection  was  well  founded,  and  that  it  was 
to  be  taken  as  a  rule  of  this  Court,  from  long  practice  ;  that  a  lunatic,  or  some  person 
on  his  behalf,  must  be  a  party  to  a  suit  instituted  for  his  benefit ;  and  therefore 
or-[379]-clered  the  cause  to  stand  over,  with  liberty  to  amend,  by  adding  parties,  and 
if  so,  advised  to  change  the  information  into  a  bill. 

[Mews'  Dig.  Crown,  I,  3.] 

Attorney  General  v.  Lurd  Mountmokris. 
June  1765. 

Lord  Moimtmorris  by  his  will  charged  liis  real  estate  with  the  payment  of  his  debts 
and  legacies,  except  three  legacies  given  for  charitable  purposes,  wliich  three  legacies- 
he  directed  to  be  paid  out  of  his  personal  estate. 

Lord  Northinglon,  C,  decreed  the  charity  legacies  to  stand  in  the  place  of  the 
specialty  creditors,  for  what  they  should  exhaust  of  the  personal  estate. 

Bromfield  v.  Chichester. 
20  June  1765.     See  Ambl.  464. 

If  a  defendant  is  in  contempt  for  want  of  his  answer,  and  he  then  puts  in  an  answer, 
and  that  answer  is  reported  insufficient,  it  is  not  necessary  to  serve  the  defendant 
with  a  subpoena  to  make  a  better.  The  plaintiff  may  immediately  go  on  with  the 
process,  where  he  left  off. 

So  said  by  Sir  Thomas  Sewel,  M.  R.,  and  confirmed  by  Lord  Northington,  C. 

[380]  Brunsden  r.  Woolridge 
25  June  1765.     Ambl.  507,  S.  C. 

The  testator  in  this  cause  gave  a  sum  of  £500  to  the  poor  relations  of  Elizabeth 
Burgess. 

S'ir  Thomas  Seu-el,  M.  R. — The  question  in  the  cause  is,  who  are  poor  relations  ; 
relations  must  be  confined  to  next  of  kin,  and  poor  relations  must  he  sucli  as  want 
assistance,  and  are  next  of  kin  according  to  the  statute. 
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The  cases  cited,  were  Can-  v.  Bedford  (2  Ch.  Rep.  146),  Griffiths  v.  .Jones  (Ibid 
394),  Isaac  v.  De  Friez  (23  Feb.  17.54). 

Taylor  v.  Leitch. 
1  Aug.  176.5.     Sir  Thomas  Sewel,  M.  E. 

Jane  Evans  widow,  the  plaintiff's  late  mother,  bequeathed  to  the  defendant  in 
trust  for  the  plaintiff,  all  her  goods,  chattels,  &c. 

They  proved  the  will  and  possessed  her  personal  estate  ;  upon  an  affidavit  of  the  above 
facts,  and  that  upon  an  account  made  out  between  the  plaintift'  and  the  defendants, 
they  acknowledged  to  have  in  their  hands  £640,  and  that  they  threatened  to  go 
abroad  :  a  writ  of  ne  exeat  regno  was  granted,  to  be  marked  in  £640. 

[381]  West  v.  Welsh. 

29  Nov.  1765.    Lord  Northington,  C. 

Legacy  payable  before  twenty-one,  ordered  to  be  paid  out  of  the  monies  in  the  cause, 
in  the  name  of  the  Accountant  General,  before  the  legatee  attained  that  age. 

[Weston  V.  Earl  of  Aylesford,  Lord  Northington,  G.,  Hil.  1766  ;  the  like  order.] 

Hamond  v.  Wordsworth. 

13  March  1766. 

A  commission  issued  for  the  examination  of  witnesses  in  Sweden ;  the  solicitor 
for  one  of  the  parties  attended  the  execution  of  the  commission  ;  in  taxing  the  costs, 
the  party  claimed  the  costs  of  his  soUcitor  in  attending  the  execution  of  the  commission. 
Lord  Northington,  C.,  was  decidedly  of  opinion,  he  was  not  entitled  to  such  costs. 

Price  «■.  Humphrey. 

17  March  1766.    Lord  Camden,  C. 

Demurrer  to  a  bill  after  a  decree,  under  which  nothing  remained  to  be  carried  into 
execution,  but  to  save  costs  only.     The  demurrer  was  over-ruled. 

[382]  1'roughton  v.  Getley. 

12  May  1766. 

The  defendant  had  liberty  to  examine  plaintiff  as  a  witness. — Qu. 

The  defendant  gave  notice,  and  moved  for  liberty  to  examine  one  of  the  plaintiffs 
on  the  cause,  as  a  witness  :  it  was  objected  to.  as  being  contrary  to  rule  (and  so  I  have 
heard  Lord  Hardwicke  often  express  himself. — J.  D.)  ;  for  that  if  a  plaintiff  was  an 
immaterial  party,  the  defendant  might  demur  :  and  if  the  defendant  wanted  a  dis- 
covery, he  might  file  his  bill  for  that  purpose,  and  in  that  case,  the  defendant  would  have 
an  opportunity  to  tell  his  case  and  the  circumstances,  whereas  in  his  examination 
before  commissioners  or  the  examiner,  they  must  not  permit  a  -witness  to  say  more, 
than  barely  to  answer  the  interrogatories.  It  had  been  before  moved  before  Sir 
Thomas  Sewel,  Master  of  the  Rolls  (who  had  a  perfect  knowledge  of  the  practice  of 
the  Court. — J.  D,),  and  he  greatly  doubted,  and  would  not  grant  it ;  but  Lord  Northing- 
ton, C,  laid  it  down  as  a  rule  in  law  and  equity,  that  a  defendant  may  examine  a  plaintiff 
as  a  witness  ;  and  therefore  as  the  plaintiff  was  sworn  to  be  a  material  %vitness,  it  was 
right  to  order  it ;  and  he  accordingly  gave  the  defendant  liberty  to  examine  the  plaintiff' 
as  a  witness. 

[It  was  doubted  by  almost  the  whole  Bar,  and  was  exploded  by  Lord  Thurlow,  C. 
in  Hewtson  v.  Tookv,  July  6,  1785,  infra]  [Dick.  799]. 

[See  Davis  v.  Quarteman.  1840,  4  Y.  &  C.  260.] 

Wride  v.  Clarkj;. 
12  June  1766.     Sir  Thomas  Sewel,  M.  R. 
A  testator  wills  his  debts  to  be  paid,  and  charges  his  estates  with  the  payment  of  them, 
and  subject  thereto,  de^^ses  his  estate  in  fee  simple  to  his  widow ;  it  was  held  to 
be  equitable  assets. 
Doctor  John  Clarke,  was  indebted  to  the  plaintiff  and  others,  by  bond  and  simple 
contract,  and  being  seised  of  a  real  estate,  and  possessed  of  some  personal  estate ;  he 
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willed  all  debts  should  be  paid,  and  charged  all  his  estates  with  the  payment  thereof. 
;,ii(l  [383]  subject  thereto,  devised  all  his  estates  to  defendant  Rosamond  his  wife, 
in  Ice,  and  appointed  her  executrix  :  she  proved  the  will  ;  possessed  his  personal  estate, 
and  entered  on  his  real  estates. 

The  bill  was  brought  for  satisfaction  of  the  debts,  out  of  the  testator's  estate. 

The  defendant  the  widow,  by  her  answer,  admitted  her  late  husband  died  seised 
of  several  estates,  subject  to  mortgages,  out  of  wliich  she  was  dowable  ;  that  he  was 
also  seised  of  copyhold  estates,  to  which  upon  his  death  she  became  entitled  accordim; 
to  the  custom  of  the  manor  :  and  tliat  he  was  also  seised  of  freehold  estates  purchased 
after  his  will,  which  descended  to  the  defendant  Ann  Iveson,  his  heir  at  law  ;  admits 
her  husbands  will,  and  the  charge  of  his  debts  on  his  real  estate,  and  that  the  personal 
estate,  and  the  real  estates  devised  were  not  sufficient  to  pay  his  debts. 

By  the  decree,  an  account  of  tlie  testator's  debts,  and  an  account  of  his  personal 
estate,  and  application  of  it  in  payment  of  debts,  &c.,  were  directed  ;  if  that  were  de- 
ficient, the  real  estate  descended,  was  to  be  sold,  and  applied  in  payment  of  specialty 
debts  ;  and  if  there  were  still  a  deficiency,  an  account  of  the  rents  and  profits  of  that 
estate  was  directed,  and  the  simple  contract  creditors,  to  stand  in  the  place  of  the  specialty 
creditors,  and  to  receive  a  satisfaction  pro  tanto,  out  of  the  descended  estate  ;  and  if 
both  the  above  funds  were  insufficient,  the  estates  of  which  the  testator  was  seised  at 
the  time  of  his  will,  were  to  be  sold,  subject  to  the  widow's  dower,  and  the  money  arising 
from  the  sale,  after  payment  of  the  mortgages,  to  be  applied  as  equitable  assets,  jiari 
jassu,  among  the  creditors  remaining  unsatisfied  ;  and  if  any  of  the  credi-[384]-tors 
sliould  be  paid  anything  out  of  the  personal  estate,  they  were  not  to  receive  any  more 
»'ll  the  other  creditors  were  paid  up  equal  with  them. 

[See  next  case  ] 


Silk  v.  Prime. 

17  June  ]  7GG.     1  Bro.  C.  C.  US  in  not.  S.  G. 

The  testator  charged  all  his  real  estates,  except  a  particular  estate,  with  the  payment 
of  his  debts,  which  he  willed  should  be  paid,  and  directed  his  executors  noviinatim. 
and  the  survivor  and  liis  heirs,  to  sell  for  that  purpose,  without  devising  the  estate 
to  them  :  these  estates  held  to  be  equitable  as.sets,  and  if  deficient,  a  real  estate 
specifically  devised,  and  part  of  the  personal  estate,  specifically  bequeathed,  to  con- 
tribute in  proportion  to  raise  the  deficiency,  and  the  Master  to  settle  sucli 
proportions. 

Christopher  Thompson  was  seised  in  fee  of  estates  in  Yorkshire,  and  possessed  of 
personal  estate,  and  by  his  will,  gave  his  wife  an  annuity  of  £60  during  his  mother's 
life,  in  case  he  died  in  the  life-time  of  his  mother,  and  charged  all  his  estates  therewith, 
and  gave  all  his  estates  at  Oatmaster  to  his  mother  in  fee,  and  gave  part  of  his  personal 
estate  specifically,  and  directed  all  his  debts  to  be  paid,  and  if  the  personal  estate  was 
not  sufficient,  lie  charged  all  his  real  estate  (save  the  said  lands  at  Oatmaster),  with  the 
payment  of  his  debts,  and  did  direct  the  defendants  Prime  and  Moxon,  and  the  survivor 
and  his  heirs,  to  sell  all  his  estates,  except  as  aforesaid,  or  such  part  as  with  liis  personal 
estate  should  be  sufficient  to  pay  his  debts,  and  gave  the  surplus  of  the  purchase  money, 
and  of  his  personal  estate  (if  any),  to  his  wife  and  daughters  equally  ;  and  devised  all 
his  estates,  which  should  not  be  sold,  to  liis  wife  and  daughters  in  fee,  and  appointed 
the  said  defendants  Prime  and  Moxon  executors. 

The  testator  was  at  his  death  indebted  to  the  plaintiffs  and  others  ;  the  executors 
proved  the  will,  and  possessed  the  personal  estate,  and  with  the  widow  and  daughters, 
entered  on,  and  received  the  renti;  and  profits  of  the  real  estates. 

[385]  The  plaintiffs  filed  their  bill  to  be  satisfied  out  of  the  estates  of  the  testator. 

The  executors  insisted,  that  the  estates  directed,  not  being  devised,  to  be  sold,  were 
legal  assets,  and  that  having  been  sureties  for  the  testator,  they  had  a  right  to  retain 
an\-  debt  they  were  liable  to  pay  as  such  sureties,  and  to  give  a  preference  to  creditors. 

The  plaintiffs  insisted  these  estates  were  equitable  assets. 
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Upon  hearing  tliis  cause  the  above  day,  Sir  Thomas  Sewel,  il.  R.,  declared,  the  testa- 
tor's real  estates  charged  by  his  will  with  the  payment  of  his  debts,  were  equitable  assets, 
and  decreed  an  account  of  the  testator's  debts,  and  of  liis  personal  estate,  and  an  applica- 
tion of  it,  in  a  course  of  administration  :  if  deficient,  the  deficiency  to  be  made  good 
out  of  the  real  estates  charged  by  the  will  with  payment  of  debts,  and  the  estates  to  be 
sold,  and  the  purchase  money  applied  in  making  good  the  deficiency,  if  siich  real  estates 
were  not  sufficient,  the  rents  and  profits  of  the  same,  to  be  accounted  fop  in  like  manner  : 
if  all  the  above  funds  were  deficient,  his  Honour  directed  the  deficiency  to  be  made  good 
out  of  the  personal  estate,  specifically  bequeathed,  and  the  real  estate  devised  to  thn 
testator's  mother  in  fee,  and  each  to  contribute  in  proportion,  and  the  Master  to  settle 
the  proportion  ;  and  so  much  of  the  estate  devised  to  the  mother  as  was  necessary 
to  be  sold,  and  the  money  applied  ;  and  if  any  of  the  creditors  had  received  any  thing 
out  of  the  personal  estate,  they  were  not  to  receive  any  more  till  the  other  creditors 
were  paid  up  equal  with  them. 

[386]  On  the  SthMarch  1768,  this  cause  was  heard  on  an  appeal  before  Lord  Camden, 
0.,  preferred  by  the  defendants  the  executors,  insisting  the  real  estates,  charged  as 
aforesaid,  were  legal,  and  not  equitable  assets. 

Lord  Chancellor. — The  testator  by  his  will,  in  case  his  personal  estate  should  fall 
short  to  pay  his  debts,  directs  his  executors,  and  the  survivor  of  them,  and  his  heirs, 
to  sell  his  real  estate,  or  such  part  thereof,  as  with  his  personal  estate  should  be  sufficient 
to  pay  liis  just  debts  ;  and  the  question  is,  whether  tlie  real  estate  ought  to  be  deemed 
legal,  or  equitable  assets  1 

His  Honour  the  Master  of  the  Rolls,  hath  decreed  them  equitable  assets.  I  am 
of  the  same  opinion,  and  shall  affirm  the  decree.  "9^ 

Where  trustees  for  payment  of  debts  are  made  executors,  in  most  of  the  cases, 
assets  are  ruled  legal. 

The  first  case  in  which  an  estate  devised  to  trustees  for  payment  of  debts  generally, 
was  deemed  equitable  assets,  and  the  debts  to  be  paid  pari  passu,  was  Wolley  v.  Long. 
1  Chancery  Cases,  and  2  Chancery  Cases,  54-,  for  as  the  money  did  not  reach  the  hands 
of  the  executors,  the  creditors  could  not  bring  their  action,  and  therefore  the  statute 
was  made  against  fraudulent  devises. 

In  the  case  of  Sir  Charles  Cox's  creditors,  3  P.  Wins.  oii.  a  trustee  was  named 
executor,  and  the  land  was  charged  with  debts,  and  the  Court  held  the  assets  equitable  ; 
but  where  a  trust  was  reposed  with  the  executor,  difficulties  arose,  as  assets  in  his  hands 
as  executor,  are  legal,  and  such  assets  as  are  in  his  hands  as  trustee,  are  equitable 
(Co.  Litt.  112  b,  11.3  a  :  Roll.Abr.  Tit.  Power  and  Interest). 

[387]  Where  lands  were  devised  to  be  sold  by  executors,  in  that  case,  the  lands 
descended,  and  the  rents  and  profits  were  the  property  of  the  heir,  till  the  sale.  But 
where  they  were  devised  to  the  executors  to  be  sold,  the  profits  were  taken  for  the 
benefit  of  the  executor.  Therefore  the  Courts  of  Equity  gave  the  heir  an  entry  for 
breach  of  the  condition  :  and  in  all  these  cases  the  assets  were  legal  (Girling  v.  Lee, 
1  Vern.  63.  2  Vern.  133,  219,  Preced.  in  Chan.  127,  136,  Bunb.  339;  Lewin  v. 
Okely,  2  Atk.  50). 

A  devise  to  a  trustee  for  payment  of  debt.*,  and  the  same  persons  appointed 
executors,  the  assets  were  deemed  equitable,  and  thereby  the  old  rule  overthrown  ; 
and  where  the  executor  hath  a  naked  power  to  sell  qua  executor  only,  the  assets  are 
deemed  legal. 

And  the  Court  should  always  favour  the  trustee,  rather  than  the  executor,  for  the 
sake  of  equality.  Here  the  power  is  lodged  in  the  executors,  and  the  survivor  of  them, 
and  his  heirs  ;  and  this  converts  the  executors  into  trustees,  and  makes  the  assets 
equitable,  which  are  favoured  by  the  Court. 

Therefore  let  the  decree  be  affirmed.  * 

[Mews'  Dig.  Executor  and  Administrator.  X,  a,  1.     See  in  re  Bate,  1890, 

43  Ch.  D.  (;on.] 

*  Bulldey  v.  Williams,  before  Lord  Thurlow,  C. — Upon  the  same  words  as  in  the 

two  preceding  cases,  his  Lordship,  after  repeated  arguments,  and  great  consideration, 
was  of  opinion,  that  the  word  heirs,  added  to  executors,  plainly  meant  a  trust,  and 
therefore  held  the  a.ssets  equitable. 
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ToxMxs  V.  Prout. 
18  June  1766.     Lord  Camden,  C. 
The  defendant,  before  he  had  prayed  time  to  answer,  or  was  in  contempt,  was 
restrained  from  selling  diamonds,  to  wlnVh  tlio  plaintifT  by  his  bill,  claimed  a  title. 

[388]  Prk-N'Tick  r.  Prentice. 

17  Dec.  1761.     Lord  Northington,  C. 

Similar  allowance  in  Hyde  v.  Greenhill,  by  Lord  Hardwicke,  C. 

Exceptions  taken  by  sequestrators;  for  that  the  Master  liad  not  allowed  them 
Gs.  8d.  a-day.     They  were  allowed  one  shilling  a-day  each. 

Kebecca  Lowe,  asd  Michael,  Fraxcis,  and  Benjamin  Biddulph,  Plaintiff's ; 
William  Jolliffe  and  Tho.mas  Samuel  Jolliffe,  Defendants. 

5  &  G  Dee.  1776.     See  1  Bl.  Rep.  365. 

An  issue  devisavil  vel  non,  directed  to  be  tried  at  bar.  A  verdict  by  a  special  jury 
in  favour  of  the  will.  Upon  hearing  the  cause  on  the  equity  reserved,  the  will 
was  decreed  to  be  established,  and  the  trusts  to  be  executed,  and  which  were 
executed  accordingly.  Afterwards  the  testator's  heir  at  law  died,  having  by  his 
^vill  devised  the  residue  of  his  real  estate  to  one  of  the  defendants  his  second  son, 
he  having  brought  an  ejectment ;  a  perpetual  injunction  was  decreed. 

Thomas  Jolliffe:  Esquire,  being  seised  in  fee  simple  of  estates  in  the  counties  of 
AVorcester  and  Stafford,  and  elsewhere,  by  his  will  duly  executed  and  attested,  devised 
his  estates  in  the  county  of  Worcester  to  his  niece,  the  plaintiff  Rebecca  Lowe  for  life, 
with  remainder  to  her  first  and  other  sons  in  tail  male  ;  with  like  remainders  to  the 
other  plaintiffs  ;  with  remainder  to  the  sons  of  his  eldest  brother  and  heir  John 
Jolliffe  ;  and  devised  his  estate  in  the  county  of  Stafford,  to  Thomas  Mills,  and  Rupert 
Dovey,  and  their  heirs  in  trust,  to  sell  in  aid  of  his  personal  estate,  and  to  pay  the 
residue  of  the  money  to  arise  by  the  sale,  to  the  plaintiffs  Michael,  Francis,  and  Ben- 
jamin Biddulph  ;  and  gave  and  devised  the  residue  of  his  estates,  not  therein  before 
disposed  of,  to  the  said  plaintiff's. 

By  a  codicil  duly  executed  and  attested,  he  charged  the  Staffordshire  estate  with 
other  legacies. 

On  the  1st  of  April  1753,  the  testator  died,  leaving  John  Jolliffe  his  brother  and 
heir  at  law. 

The  plaintiffs  filed  their  bill  in  this  Court  to  establish  the  will,  and  to  have  the 
trusts  executed. 

[389]  On  the  6th  February  1762,  the  cause  was  heard  before  Lord  Northington,  C, 
and  an  issue  devisavit  vel  non,  was  ordered  to  be  tried  at  the  bar  of  the  Court  of  King's 
Bench,  by  a  special  jurj'  of  the  county  of  Worcester.     • 

The  trial  was  had  accordingly  ;  and  there  was  a  verdict  in  favour  of  the  will,  not- 
withstanding the  subscriliing  witnesses,  swore  to  the  testator's  insanity,  whom  the 
Court  recommended  the  plaintiff  to  indict  for  perjury,  which  the  plaintiU"  did  in  Trinity 
Term  1762.  The  then  defendant  John  Jolliffe  applied  for  leave  to  bring  an  ejectment 
to  recover  the  Staffordshire  estate,  or  to  have  an  issue  devisavit  vel  non,  to  be  tried 
by  a  special  jury  of  that  county. 

The  witnesses  to  the  will  having  been  convicted  of  perjury,  the  catise  came  on  to 
be  heard,  on  the  25th  of  April  1763.  before  Lord  Northington, C, on  the  equity  reserved; 
and  his  Lordship  decreed  the  will  to  be  established,  and  the  trusts  to  be  executed,  and 
directed  the  necessary  accounts,  and  that  the  Staffordshire  estate,  or  so  much  thereof 
as  should  be  necessary,  should  be  sold  in  aid  of  his  personal  estate,  and  the  surplus 
of  the  purchase  money  to  be  paid  to  the  plaintiffs,  Michael,  Francis,  and  Benjamin 
Biddulph. 

The  accounts  were  taken,  part  of  the  estate  was  sold,  and  the  Master  made  his 
report  of  the  debts  and  legacies,  which  were  satisfied. 

In  pursuance  of  an  order,  dated  the  20th  of  April  1765,  the  devisees  in  trust,  con- 
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veyed  such  part  of  the  Staffordshire  estate,  as  liad  not  been  sokl,  to  the  said  plaintiffs 
Micliael,  Francis,  and  Benjamin  Biddnlph,  and  [390]  their  heirs,  as  tenants  in  common  ; 
and  the  phiintift'  Rebecca  Lowe  in  consequence  of  tlie  decree,  continued  in  (pn'et  posses- 
sion of  the  Worcestershire  estate. 

On  the  10th  January  1771,  Jolm  JolhfFe  tlie  testator's  heir  at  law  died,  having 
made  a  will,  wherel)y  he  devised  the  residue  of  his  real  and  personal  estate,  to  his  said 
son  the  defendant,  Thomas  Samuel  Jolliff'e. 

The  defendants  notwithstanding  the  decree,  and  the  acts  in  consequence  of  it,  having 
brought  an  ejectment  against  two  of  the  tenants  of  the  Worcestershire  estate,  the  plain- 
tiff's filed  their  bill  in  this  Court  for  an  injunction  to  stay  the  defendants  from  pro- 
ceeding at  law  for  recovery  of  any  part  of  the  estates  devised  by  the  will  of  the  testator 
Thomas  Jolliff'e  :  the  defendants  having  answered,  and  tlie  cause  being  set  down 
for  hearing,  the  defendants  presented  a  petition,  praying  leave  to  file  a  bill  of  review, 
which  was  ordered  to  come  on  at  the  same  time  with  the  cause. 

Upon  hearing  the  petition,  the  5th  of  December  1776,  the  same  was  dismissed. 

After  which  the  cause  was  brouglit  on  ;  Mr.  Attorney  General,  and  Mr.  Kenyon 
for  the  plaintiiVs  ;  Mr.  Solicitor  (Jeneral,  Mr.  Ambler,  and  Mr.  HoUist,  for  tlie 
defendants.  And  Lord  Bathurst,  C,  decreed  the  injunction  granted  in  this  cause, 
for  stay  of  the  defendants  proceedings  at  law,  for  and  touching  any  of  the  matters 
therein,  in  question  to  be  perpetual,  but  did  not  give  costs  on  either  side. 

[391]  CocKEL  V.  Phipps. 

8  Dec.  1766. 

Legacy  on  condition  of  marrying  with  consent,  the  condition  held  to  be  a  condition 

subsequent,  and  the  legacy,  payable  to  tlie  husband  ;  but  the  wife  being  dead,  the 
Master  to  see  if  the  husband  had  made  any  provision  for  her. 

The  object  of  the  bill,  was  to  be  paid  the  sum  of  f  500 'witli  interest  from  the  end 
of  two  years,  after  the  death  of  Thomas  Phipps,  the  testator. 

The  testator  by  his  will,  dated  the  '27th  of  February  1746,  gave  to  his  daughter, 
the  plaintiff's  late  wife  £1500  payable  within  two  years  after  his  death,  provided  she 
married  with  the  consent  of  his  executor  in  writing  ;  if  without  consent,  then  he  gave 
her  only  £1000  and  the  other  £500  to  the  executor. 

The  testator  died,  in  February  1717. 

The  plaintiff"  intermarried  with  the  testator's  daughter  ;  and  says,  though  it  was 
not  with  the  express  consent,  yet  it  was  with  the  implied  consent  of  the  executor, 
and  entered  into  evidence,  which  was  read,  to  prove  the  wedding  was  public,  and  the 
company  who  attended  it. 

But  yet  supposing  it  was  not  with  the  consent  reipiired  by  the  will,  he  contends 
the  condition  is  subsequent,  and  that  there  is  no  bequest  over. 

The  defendant  insi.sts  on  the  forfeiture  of  £500. 

The  cases  cited  were  Garret  r.  Pritty,  2  Vern.  293  ;  Mesgrett  v.  Mesgrett,  2  Vern. 
580  ;  Farmer  v.  Compton,  1  Chancery  R«p.  p.  1. 

Sir  Thomas  Seirel,  M.  li.,  held  it  to  be  a  condition  subsequent,  and  directed  tlie 
£500  and  interest,  but  before  payment,  referred  it  to  the  Master  to  see  if  the  plaintiff" 
had  made  any  provision  for  the  issue  of  his  marriage  with  his  late  wife  ;  she  being 
dead. 

[392]    WiDMORE   V.    WOODUOFFE. 

(Reg.  Lib.  B.  fol.  51.)    12  Dec.  1766.    Ambl.  636,  S.  C.  ;  1  Bro.  C.  C.  13  in  not.  and 

33  in  not.     Lord  Camden,  C. 

A  legacy  of  £200  to  the  governors  of  Queen  Ann's  bounty,  declared  to  be  void, 
being  within  the  Statute  of   Mortmain  ;  the  governors  being,  by  their  rules,  bound 
to  lav  out  the  same  in  the  purchase  of  real  estates. 
[Mews'  Dig.  Charity,  V,  1 ;  6,  a.     See  Luckraft  r.  Pridham,  1877.  6  Ch.  D.  211.] 

Ch.\ndi.er   r.   Be.\1!D. 
18  Dec.  1  766.     See  infra  [Dick.]  394  and  395. 

By  the  decree  the  estates  to  be  sold,  and  all  proper  parties,  one  of  whom  was  an  infant, 
and  thought  to  be  a  trustee  within  the  statute  of  the  7th  of  Queen  Ann,  to  enable 
0.   I.— 11 
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iiilMMls  in  ,■nr,^.■^  ;  l.iit  mIiIiuukIi  Lon\  C.nndcn,  ('.,  \v;is  of  oiMiiicii  tlic  infant  was  not 
a  trustee  witliin" tliat  art,  liis  Lordship  nevertheless  ordered  the  purchaser  to  hold  and 
enjoy  until  the  infant  attained  tlie  age  of  twenty-one,  and  tlien  to  apply  that  he  might 
convey. 

Keys  v.  Luki'kin. 

2G  Feb.  17f)7. 

I  give  to  inv  two  sistei-s  A  and  B  the  residue  of  my  ]>ersonal  estate,  held  lo 

be  a  joint  tenancy. 

This  bill  was  brought  for  an  account  of  the  personal  estate  of  John  W'aland  the 
father,  Joseph  Waland  the  son,  and  Jolin  Waland  the  son. 

.\nd  the  only  question  in  tiie  cause  arose  under  the  will  of  Joseph  Waland,  wlii'ther 
the  defendant  .\iarv  Lutt'lnn  was  entitled  to  the  whole  of  the  residue  of  his  [393]  personal 
e.stute.  siie  insisting  the  becjuest  to  her  and  her  sister  Sarah,  the  late  wife  of  t  he  plaintiH', 
was  a  joint  tenancy.  The  words  of  the  will  were,  "  I  give  to  my  sisters  Mary  and  Saiah 
the  residue  of  my  personal  estate." 

Tiiev  survived  their  brother. 

SirThovias  Seirel,  M.  H-,  after  directing  the  nece.s.sary  accounts  and  ji.iyment  of 
debt,s,  etc.,  declared  the  residueVf  the  personal  estate  of  the  said  Joseph  Waland  belonged 
to  hi.s" two  .sisters,  Sarali,  the  late  wife  of  the  plaintiH',  and  Mary,  the  wife  of  the  defendant 
Luftkin  ;  and  that  on  the  death  of  Sarah,  the  wife  of  the  plaintifl",  the  same  survived 
to  the  defendant  Mary  Luflkin. 

Douglas  v.  Clay. 
(Reg.  Lib.  A.  fol.  126.)    21Feb.  17G7.       . 

After  a  decree  for  a  satisfaction  of  creditors,  the  Court  will  enjoin  a  single  creditor 
from  proceeding  at  law  for  his  debt. 

Joseph  Hankin  died  in  17G-i,  Iiaving  made  his  will,  and  the  jjlaintiff  his  executor, 
who  proved  the  will,  and  possessed  his  testator's  estate  :  the  testator  being  indebted 
to  the  defendants  and  others,  they  filed  an  amicable  bill  on  behalf  of  themselves  and 
the  re.st  of  the  creditors  of  the  testator,  against  the  plaintitt'  in  this  cause,  his  executor, 
for  an  account  and  satisfaction  out  of  liis  assets. 

That  cause  was  heard  on  the  third  of  July  I7G(),  and  an  account  of  what  was  due 
to  the  plaititifl's  and  the  other  creditors  of  the  testator  was  directed,  with  the  usual 
advertisement,  and  hkewise  an  account  of  the  testator's  estate,  and  an  application 
of  it. 

[394]  ill"  Master  proceeded  under  the  decree,  and  advertised  for  the  creditors  to 
come  before  him.  Some  of  them  did,  but  the  plaintifl's  in  that  cause,  and  the  defendants 
in  thi.s,  omitted  so  to  do :  and  in  order  to  gain  a  preference  to  the  other  creditors, 
brouKht  an  action  at  law  against  the  plaintiff  as  executor,  for  payment  of  their  debts ; 
and  threatening  to  proceed  to  judgment,  the  i)laintif}'  in  this  case  filed  his  bill  for  an 
injunction  to  stay  them. 

The  defendants  put  in  their  answer,  and  thereby  insisted,  that  their  names  in  the 
bill  suggested  to  have  been  filed  by  them,  was  without  their  consent;  and  admitted 
that  they  therefore  were  proceeding  at  law  to  recover  their  debts,  and  to  olitain  judg- 
ment, and  hoped  they  should  not  be  prevented. 

The  plaintifl"  this  day,  21st  February  17(')7,  moved  for  an  injunction  to  stay  the 
defendants  from  proceeding  at  law  against  him,  for  and  touching  any  of  the  matters 
in  question ;  which,  after  hearing  Counsel  on  both  sides,  Lord  Camden,  C,  ordered 
accordingly  until  further  order. 

(The  defendants  having  filed  such  bill  as  before  stated,  for  an  account  of  the  testator's 
effects,  and  payment  of  their  debts,  and  having  a  decree  for  that  purpose,  might  they 
not  be  said  to  have  made  their  election  to  proceed  in  tlMS  Court,  as  was  held  by  Lord 
Hardmcke,  C,  in  Farnham  v.  Burroughs,  13  March  1753  1 — J.|.D.) 

I 
Ex  parte  Benton. 
3  March  1707. 

The  Master,  upon  reference,  having  certified  it  to  be  his  oj)inion,  that  an  infant 
was  not  a  trustee  within  the  act  of  the  7tli  of  (Jueen  Ann,  entitled,  "  An  act  to  enable 
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infants  trustees  or  mortgagees  to  [395]  convey  : "  upon  the  report  being  brought  before 
the  Court,  Lord  Camden,  C,  was  of  opinion,  that  the  infant  was  within  that  act,  and 
directed  him  to  convey  pursuant  to  it. 

BuCKLY   V.    BUCKERIDGE. 

14  March  1767. 

Motion  on  behalf  of  the  plaintifl",  an  infant,  to  restrain  the  defendant,  the  executor, 
from  receiving  any  more  of  the  personal  estate  of  the  testator,  and  the  rents  and  profits 
of  the  real  estate,  and  for  a  receiver. 

Lord  Camden,  C,  woidd  not  make  any  order  on  the  motion,  but  directed  the  pro- 
chein  amy  to  pay  the  costs  of  the  application. 

Ex  parte  Burton. 
31  March  1767.    See  supra  [Dick.]  394,  and  392. 

The  Master  being  of  opinion  that  an  infant  was  not  a  mortgagee,  or  trustee,  within 
the  statute  of  Queen  Ann,  the  question  was,  in  what  manner  the  parties  were  to  pro- 
ceed ;  whether  by  exceptions,  or  by  appljing  to  refer  it  back  to  the  Master  to  review 
liis  report. 

Sir  Thomas  Sewel,  M.  R.,  said,  exceptions  did  not  Ue  to  sucli  reports,  the  reference 
to  the  Master  being  to  state  his  opinion  :  that  tlie  proper  mode  was,  to  bring  it  on  b}' 
a  petition  stating  the  report,  that  the  Court  might  judge  of  it.  It  was  done  accordingly  ; 
and  the  Court  being  of  opinion  he  was  an  infant  within  the  act,  directed  him  to  convey. 

[396]   GOUGH    V.    BOTE\EL. 

28  July  1767. 

If  an  heir  at  law  bring  a  bill  to  dispute  a  ^vill,  and  the  will  is  estabhshed,  he  shall  pay 
costs  at  law  and  in  equity  ;  other-nnse  if  he  be  a  defendant. 

This  cause  came  on  the  above  day,  on  the  equity  reserved  after  a  trial  at  law,  on  an 
issue  devisavit  rel  non  ;  and  a  verdict  in  favour  of  the  will. 

The  heir  at  law  was  plaintiff  in  the  cause.  The  only  question  was  respecting  costs. 
Mr.  Yorke  was  Counsel  for  the  plaintiff,  Mr.  Attorney  General  De  Grey,  Counsel  for 
the  defendant.  It  was  argued  for  the  plaintiff,  that  costs  were  discretionary ;  that 
heirs  at  law  were  favoured  :  and  though  the  Court  would  not  give  an  heir  at  law  his 
costs,  it  would  not  direct  him  to  pay  costs. 

Lord  Camden,  C. — Costs,  it  is  true,  are  discretionary,  and  the  giving  or  not  giving 
of  costs  will  depend  upon  the  conduct  of  the  parties.  There  is  a  difference  where  an 
heir  at  law  files  a  bill  to  set  aside  a  will ;  and  where  a  devisee  files  a  bill  against  an  heir 
at  law  in  order  to  estabHsh  a  will ;  he  is  brought  into  Court,  and  being  brought  here, 
he  may  make  the  best  defence  he  can. 

That  distinction  was  taken  by  Lord  Talbot,  C,  in  Luxton  r.  Stevens.  Trin.  1735, 
3  P.  Wms.  373  ;  and  by  Lord  Hard\ncke,  C,  in  Blinkhorne  r.  Feast,  28th  October 
1751,  1  Wils.  285  ;  2  V'es.  27  ;  by  Lord  Keeper  Henley  in  Johnson  r.  Gardner,  29th 
April  1758  (supra  [Dick.  313]);  and  by  Sir  Thomas  Clarke.  M.  R.,  in  Beaumont  v. 
Whiton,  October  1758  :  therefore  let  the  bill  be  dismissed  with  costs  both  at  law  and 
in  this  Court. 

[397]  Strode  v.  Winchester. 

15  July  1767.     Lord  Camden,  C. 

Parol  evidence  of  the  declarations  of  a  devisee  admitted,  to  prove  her  being 

only  a  trustee. 

The  testator  had  devised  absolutely  to  Mrs.  Gough  his  sister,  who  made  her  will, 


and  gave  her  property  to  the  defendant  Winchester,  and  made  him  her  executor. 

Upon  hearing  this  cause  on  a  bill  by  Strode,  who   had   married  Mrs.  Cough's 
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liaiifilitcr,  (or  an  account,  parol  evidence  was  admitted  to  prove  her  declaratioiis--,  that 
part"" of  what  slie  possesst'd  was  devised  to  her  hy  F.nliiiando  Paris,  thougli  no  trust 
was  expresswl  in  his  will,  for  the  plaintifl"  Mrs.  Strode,  her  daughter. 

Darley  v.  D.\ri,ev. 

2IN0V.  17G7.     Anibl.  653.  S.  C. 

A  recovery  after  a  will,  though  professedly  with  a  view  to  confirm  it,  held  by  tlie  Judges, 
upon  a  case  sent  to  them,  a  revocation  of  tlie  will  ;  and  personal  property,  directed 
by  the  will  to  go  with  the  real  estate  devised,  held  to  be  revoked  also  (see  Stuart  i'. 
fichbornc,  cited  1  Ves.  jun.  602). 

Vincent  Darley,  on  his  marriage  with  defendant  Eli7.al)eth  Darley,  settled  upon 
the  defendant  Elizabeth  Darley  an  annuity  of  £50  for  her  life,  issuing  out  of  certain 
lands  therein  mentioned,  part  of  which  estate  was  called  Langstone. 

He  afterwards  made  his  will,  and  thereby  devised  his  real  estates  therein  mentioned, 
called  Battens,  to  the  defendant  Elizabeth  Darley.  in  manner  therein  mentioned  ;  and 
directed  his  leasehold  estate  called  l^onds  Wail,  which  was  always  used  and  went  with 
Battens,  to  be  convej'ed  to  such  persons  for  whose  benefit  he  had  devised  his  estate 
called  Battens.  And  he  devised  to  his  widow  the  rents  and  jirofits  of  his  chattel  estate, 
in  ease  she  chose  to  reside  at  Battens;  and  the  use  of  all  bis  household  goods,  plate, 
and  furniture  at  Battens,  and  stock,  quick  and  dead  ;  and  [398]  'o'  '"•'*  "'"  devised 
to  his  wife  the  estate  called  Langstone,  part  of  the  estate  out  of  which  the  annuity  was 
to  issue. 

The  testator,  after  making  his  will,  by  way  of  strengthening  and  bettering  his  title, 
suffered  a  recovery  of  Battens. 

The  plaintiff  was  the  heir  at  law  of  the  testator,  and  the  bill  was  brought  to  be  let 
into  possession  of  the  real  estate  of  the  testator,  and  for  an  account ;  insisting  that  the 
recovery  was  a  revocation  of  the  T^-ill. 

Upon  the  cause  coming  on  first  to  be  heard,  a  case  was  directed  for  tlie  Cipinion  of 
the  Judges  ;  whether  the  recovery  was  a  revocation  of  the  will  ;  and  further  directions 
were  reserved. 

The  Judges  certified  it  was  a  revocation  ;  and  upon  their  certificate  it  came  on 
this  day  for  further  directions. 

Several  questions  were  made,  but  the  question  originally  in  the  cause  was  settled 
by  the  Judges'  certificate. 

The  second  question  arose  on  Bonds  Wall,  a  leasehold  estate,  which,  being  purchased 
by  the  t&st:itor  for  its  contiguity  and  convenience  to  Battens,  and  being  always  held 
and  enjoyed  with  it,  was  directed  by  the  will  to  be  conveyed  for  the  benefit  of  those 
who  held  Battens. 

The  plaintiff  in.'iisted,  that  as  he  was  now  entitled  to  and  held  Battens,  he  was  also 
entitled  to  Bonds  Wall. 

On  the  other  hand  it  was  insisted  it  was  a  leasehold  estate.  ;ind  not  aflVeted  by  the 
recovery  ;  and  that,  inasmuch  as  the  plaintifl'  the  heir  had  disputed  and  [399]  prevented 
the  ^vill  from  having  the  intended  effect,  he  was  not  entitled  to  any  Ix'iiefit  vinder  it. 

Another  (piestion  arose  as  to  the  effect  of  the  devi.se  of  the  live  and  dead  stock  at 
Biittens,  and  the  use  of  the  testator's  household  goods,  jilate,  and  furniture  at  Battens 
to  the  defendant  Elizabeth,  in  case  she  chose  to  live  there,  as,  by  the  recovery  and 
certificate  of  the  Judges,  there  was  an  end  of  that  choice. 

Lord  Camden,  C,  declared,  the  testator  liaving  suffered  a  recovery  after  the  execution 
of  the  will,  the  said  will,  as  to  the  devises  of  the  real  estate  comprised  in  that  recovery, 
was  revokcfl,  and  that  the  same  descended  to  the  plaintiff,  the  testator's  heir  at  law. 

His  Ix)rdship  also  declared  that  the  testator,  having  in  manner  before  mentioned 
revoked  in  tola,  the  disposition  of  his  freehold  estate  called  Battens,  the  direction  given 
by  the  testator  to  convey  his  leasehold  estate,  called  Bonds  Wall,  for  the  benefit  of  those 
persons  to  whom  he  had  devised  this  said  estate  called  Battens,  is  consequently  revoked 
also,  and  falls  into  the  devise  of  the  residue  of  his  personal  estate. 

And  his  I^ordship  also  declared,  that  the  devises  by  the  will  to  the  widow  of  the  rents 
and  profits  of  all  his  chattel  estate,  in  case  she  chose  to  reside  at  Battens,  and  the  use 
of  all  his  household  goods,  plate,  and  furniture  at  Battens,  stock,  quick  and  dead, 
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were  become  revoked  by  the  revocation  of  tlie  devise  of  the  estate  at  Battens,  and  that 
the  same  conseciuently  fell  into  the  residue  of  his  personal  estate.* 

[Mews'  Dig.  Fines  and  Recoveries,  3  m.     See  Bridges  v.  Strachan,  1878,  8  Ch.  D. 
558  ;  In  re  Towry's  Settled  Estate,  1889,  41  Ch.  D.  64.] 

[400]  RiGCS  V.  Sykes. 

28  July  1768. 

Where  a  trust  to  be  executed  vests  in  an  infant, -he  doth  not  come  within  the  statute 
of  7  Ann,  to  enable  infants  to  convey,  but  he  must  be  decreed  to  convey  on  a  suit 
for  that  purpose. 

John  Nicholas  conveyed  an  estate  to  trustees  in  trust  to  sell,  and  out  of  the  pur- 
chase money,  to  pay  incumbrances  and  other  debts,  and  the  surplus  for  his  own  benefit. 

The  grant  contained  a  power  of  revocation  save  as  to  particulars  ;  he  afterwards 
made  his  will,  and  appointed  his  daughter  residuary  devisee  and  legatee  ;  she  married 
the  plaintifT  Eiggs,  and  previously  to  the  marriage,  the  estate  in  the  grant,  after  dis- 
charge of  the  incumbrances,  was  settled  to  the  use  of  the  husband  and  wife,  and  the 
issue  of  the  marriage  ;  and  if  no  issue,  then  for  the  benefit  of  the  husband  and  wife, 
and  the  survivor  :  there  being  no  issue,  nor  probability  of  issue,  and  the  estate  having 
been  disencumbered  ;  the  plaintiff  Riggs  and  his  wife,  contracted  to  sell  the  estate ; 
and  the  representative  of  the  surviving  trustee,  being  an  infant,  they  in  March  1760, 
obtained  the  usual  order,  to  refer  it  to  the  Master,  to  see  if  the  infant,  was  an  infant 
trustee  or  mortgagee  within  the  Statute  of  the  7th  of  Queen  Ann,  entitled  "  An  act 
to  enable  infants,  &c.,  to  convey."  The  Master  rejsorted  he  was  an  infant  trustee ; 
but  on  the  report  coming  before  the  Court  for  confirmation.  Lord  Camden,  C,  was  clear 
he  did  not  come  within  the  Statute,  and  said,  a  suit  must  be  instituted,  for  the  purpose 
of  having  the  trusts  decreed,  which  was  done,  and  on  hearing  the  cause,  the  30th 
June  1760,  his  Lordship  decreed  the  contract  to  be  performed,  and  the  infant  to  join 
in  the  sale,  when  he  attained  the  age  of  twenty-one  ;  and  the  purchaser  to  hold  and 
enjoy  in  the  mean  time. 

[401]  Keeling  v.  Gartwright. 

27  Feb.  1768. 

Commissioner's  certificate  to  be  confirmed  as  a  report. 

The  question  was,  whether  a  commissioner's  certificate  was  conclusive,  or  was  to 
be  confirmed  as  a  report  :  it  was  strongly  argued  by  Mr.  Yorke,  and  Mr.  Cox  for  the 
plaintiffs  ;  and  Mr.  \Vedderburne  and  Mr.  Madocks  for  the  defendants. 

L(/rd  Camden,  C,  was  of  opinion,  that  it  should  be  confirmed  ;  and  therefore  ordered 
it  to  be  confirmed,  unless  cause  shewn  the  first  seal  before  next  term. 

DiNELY  V.  Foot. 

Lord  Camden,  C.     22  April  1 768. 

Master  to  enquire  if  a  party  had  attained  the  age  of  twenty-one. 

The  age  of  the  petitioner  being  disputed,  it  was  referred  to  the  Master  to  enquire 

whether  the  petitioner  was  of  age,  or  not  :  and  notice  was  to  be  given  to  Sir  John 

Dinely,  and  others,  of  attending  the  Master,  and  they  were  to  be  at  liberty  to  contest 

that  matter  before  the  Master. 

Mason  v.  Poi.ie'r. 
16  May  1768. 

The  defendant  had  left  the  kingdom  two  years  preceding  the  filing  of  the  bill.  Upon 
an  affidavit  that  the  defendant  continued*  abroad,  as  plaintiff  believed,  to  elude  justice ; 
the  defendant  ordered  to  appear  under  the  5  Geo.  2. 

The  plaintiff'  and  the  defendant,  had  dealings  together,  and  there  were  accounts 
betweim  them.  Above  two  years  before  the  plaintiff'  filed  his  bill,  the  defendant  left 
the  kingdom,  and  went  to,  and  settled  in  Spain,  where  he  then  resided. 

*  This  decree  was  reversed  as  to  the  last  points,  on  appeal  to  the  House  of  Lords  in 
1774  (see  Ambl.  654  [3  Bro.  P.  C.  359]). 
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The  plaintiff  liavirif^  filed  his  liill  against  tlie  defendant,  on  tlie  above  day,  moved 
iijion  an  affidavit  [402]  stating  the  above  facts,  and  tliat  he  befieved  the  defendant 
continued  to  reside  abroad  to  ehide  justice  ;  tliat  his  Lordsliip  would,  under  the  act  of 
5th  of  Geo.  2,  c.  25,  "  to  render  process  effectual  against  persons  who  abscond  to  avoid 
being  served,"  be  pleased  to  order  tlie  defendant  to  appear  by  a  given  day. 

Lord  Camden,  C— The  legislature  in  passing  the  act,  (as  appears  from  the  preamble), 
meant  to  relieve  a  plaintiff,  from  the  hardsliij)  he  had  laboured  under;  who  having 
a  just  demand  against  a  defendatit  that  had  property  in  tlie  kingdom,  was  still  that 
time  without  remedy,  if  the  defendant  could  not  be  found  to  be  served,  or  absconded 
to  avoid  being  served  :  in  order  to  give  a  plaintiff  that  relief,  the  said  act  "  enacts  that 
if  an  affidavit  should  be  made,  to  the  satisfaction  of  the  Court,  that  there  is  just  reason 
to  believe,  that  the  defendant  is  gone  out  of  the  realm,  or  otherwise  absconded,  to  avoid 
being  served  with  process,  (in  other  words,  and  which  are  synomimous,  to  elude  justice), 
the  Court  may  make  an  order,  directing  the  defendant  to  appear  by  a  certain  day, 

1  must  own  I  have  some  doubts  on  tliis  act  of  parliament  ;  it  is  very  penal  against 
the  {jarties  :  the  grouiuls  arc,  that  the  defendant  is  either  gone  abroad,  or  absconds 
to  avoid  being  served  ;  the  defendant  certainly  docs  not  abscond,  because  he  is  visible  ; 
it  cannot  be  said  he  went  abroad  to  avoid  being  served,  for  the  plaintiff'  states,  the  defen- 
dant went  abroad  above  two  years  before  the  plaintiff'  thought  of  filing  the  bill  ;  and 
by  tlie  act  of  parliament,  the  defendant  is  to  have  been  in  the  kingdom  within  two  years 
[403]  preceding  the  filing  of  the  bill ;  but  the  plaintiff  swears,  he  believes  the  defendant 
continues  abroad  to  elude  justice  :  the  affidavit  to  be  made  under  the  act,  is  to  be  to 
the  satisfaction  of  the  Court  ;  if  it  be,  tlie  Court  may  make  the  order.  Upon  considera- 
tion of  the  whole,  I  think  I  may  order  the  defendant  to  appear  ;  and  therefore  let  him 
appear  to  the  plaintitt''s  bill,  on  or  before  the  first  day  of  next. 

[But  query  if  warranted  by  the  Act  1  There  was  a  similar  order  by  Sir  Lloyd 
Kenyon,  M.  li,  29th  June  178(5,  moved  by  Mr.  Scott,  and  founded  on  the  above  pre- 
cedent ;  but  these  cases  have  been  since  exploded. — J.  D.] 

Aubrey  v.  Popkin. 

(Reg.  Lib.  A.  fol.  68.)    22d  Jan.  1768. 

Solicitor's  bills  of  costs  referred  to  be  taxed,  after  a  bond  and  mortgage  executed 
for  payment  of  the  balance  alleged  to  be  due  on  the  bills. 

The  plaintifl''s  late  brother  in  1757,  employed  Thomas  Edwards  of  Cardiff,  as  his 
solicitor.  In  17G3,  he  delivered  a  bill  to  the  plaintiff  which  amounted  to  £19G3,  and 
gave  credit  for  monies  paid  him,  whereby  the  said  bill  was  reduced  to  £1408  for  which 
Edwards  required  a  bond  :  but  the  plaintiff'  declining  to  give  his  bond,  Edwards  sent 
the  plaintiff'  word,  unless  he  would  execute  a  bond  for  the  said  balance,  payable  with 
interest  at  4  jx-r  cent,  he  would  decline  proceeding  any  further  in  his  business  :  the 
plaintilf,  therefore,  under  that  apprehension,  was  induced  to  give  his  bond. 

Within  twelve  months  afterwards  Edwards  insisted  on  a  mortgage  of  his  estate, 
and  being  in  possession  of  the  plaintiff's  papers,  and  the  plaintiff  fearing  to  be  aban- 
doned, executed  a  mortgage  in  1704. 

[404]  Tlie  plaintiff  at  the  time  of  executing  the  mortgage  never  consulted  his  friends 
as  to  the  justice  of  the  bills  ;  and  being  advised  they  were  unconscionable  ;  that  several 
charges  ought  not  to  have  been  made  at  all,  and  others  were  unreasonable  ;  the  plaintiff' 
preferred  a  petition  to  Lord  Camden,  C,  praying  that  the  said  bill  might  be  referred 
to  a  Master  to  be  taxed. 

The  matter  of  the  petition  came  on  this  day  to  be  heard. 

It  was  insisted  on  the  part  of  Edwards,  that  the  bill  having  been  delivered,  and  the 
plaintiff  having  executed  a  bond,  and  mortgage,  for  the  amount  of  it,  it  was  to  be  con- 
sidered as  an  account  settled,  and  allowed  by  him ;  that  it  was  not  now  to  be  opened, 
and  consequently  was  not  taxable. 

On  the  part  of  the  plaintiff  it  was  said,  that  although  it  were  true  the  plaintiff  had 
given  a  bond,  and  executed  a  mortgage  for  the  supposed  amount  of  the  bill ;  yet  that 
he  was  imposed  upon,  and  was  induced  to  do  so,  from  an  apprehension  of  being  deserted 
by  Edwards,  wlio  had  been  concerned  for,  and  knew  the  affairs  of  the  family ;  that  it 
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was  no  unusual  thing  to  pay  a  solicitor "s  bill,  in  order  to  get  the  papers  out  of  his  hands, 
and  then  to  tax  the  bill ;  that  this  was  not  more ;  that  the  paying  of  a  bill  was  not  a 
bar  to  taxation ;  that  the  bond  and  mortgage,  were  not  to  be  considered  as  a  security 
for  what  they  appeared  to  have  given,  but  only  for  what  might  eventually  appear 
to  be  due  on  them. 

His  Lordship  adopted  the  plaintiff's  reasoning;  and  said  further,  that  it  was  a 
gross  imposition. 

And  therefore  referred  the  bills  to  be  taxed  ;  the  plaintiff  submitting  according 
to  the  act,  to  pay  what  [405]  should  be  found  due ;  and  his  Lordship  restrained 
Edwards  from  proceeding  against  the  plaintiff  or  his  estate,  upon  the  bond  or  mortgage, 
or  otherwise,  in  respect  of  the  said  bill  of  costs,  until  after  the  taxation ;  and  reserved 
the  question  concerning  interest  on  the  bond,  and  further  directions. 

Williams  v.  Duke  of  Boltox;  Duke  of  Bolton  v.  Brewer. 

6,  7,  8,  9,  &  12  Dec.  17G8. 

As  to  a  provision  by  one  instrument  being  in  satisfaction  of  a  provision  by  another. 

The  bill  in  the  first  cause  was  to  establish  the  will  and  codicil  of  the  late  Charles 
Duke  of  Bolton  ;  to  establish  the  deeds  of  the  10th  of  June  1765  ;  to  have  the  specific 
funds  transferred  to  the  plaintiff,  as  specific  legacies ;  to  have  an  inventory  of  the 
pictures,  plate,  &c.,  in  the  testator's  houses  at  Hackwood,  and  in  Grosvenor  Square  ; 
for  an  account  of  timber  felled,  since  the  death  of  the  testator  ;  and  for  an  account 
of  the  ore,  hing  on  a  part  of  the  testator's  estate,  at  the  time  of  his  death,  and  to  have 
the  same  considered  as  personal  estate. 

The  testator  by  his  will,  gives  several  specific  and  peemiiary  legacies  to  the  plaintiff 
Brown  ;  and  the  wife  of  the  plaintiff'  Williams ;  and  limits  his  estate  in  remainder 
to  the  plaintiff  Joan  Mary  Paulet. 

By  a  deed  dated  10th  June  1765,  he  disposes  of  his  leasehold  estate  in  Grosvenor 
Square,  and  his  plate,  furniture,  and  pictures,  &c.,  therein  devised,  to  trustees  for  ninety- 
nine  years  ;  first  for  Mrs.  Brown  in  case  she  so  long  live,  and  then  he  gives  them  over. 

[406]  By  a  second  deed,  dated  the  same  10th  day  of  June,  the  testator  demises 
his  estate  in^Yorkshire  to  trustees,  for  two  thousand  years,  to  pay  to  the  plaintiff'  Mrs. 
Bro\vn  £800  a  year  during  her  life,  and  the  sum  of  £5000,  and  £600  a  year  to  Miss  Paulet 
till  she  attains  twenty-one,  and  then  £12,000. 

By  a  third  deed,  dated  the  same  day,  he  grants  £300  a  year  to  Mrs.  Thornhill. 

The  cross  bill  was  to  have  an  issue,  to  try  the  will  as  to  the  real  estate  but  so  as  not 
to  impeach  the  bequests  as  to  the  personal  estate  ;  and  to  set  aside  the  said  deeds 
for  fraud,  imposition,  and  undue  influence. 

One  question  in  the  causes  was,  whether  the  provisions  by  the  deeds,  were  in  addi- 
tion to  the  provisions  in  the  will ;  or  were  to  be  considered,  in  part  satisfaction  of  them. 

The  cases  cited  were,  Emmery  v.  Gould,  2  Chancery  Eeports ,  Lanoy  v.  Lanoy, 
Select  Gases  in  the  time  of  Lord  King,  p.  48  (2  Eq.  Ca.  Abr.  773,  S.  C.) ;  Hale  v.  Acton, 
2  Chan.  Reports,  85  ;  Jesson  v.  Jesson,  2  'Vern.  255  ;  Thomas  v.  Keymis,  2  Yern. 
348;  Bruen  v.  Bruen,  2  Yern.  439;  Copley  v.  Copley,  1  P.  Wms.  147:  Hartop  v. 
Whitmore,  1  P.  Wms.  681  ;  Mayor  oi'  London  i'.  Russel,  Finch's  Reports,  290  A:  681  ; 
Lord  Pawlet  v.  Lady  Pawlet,  2  Chan.  Reports,  286  ;  Jobson  v.  Scudamore,  Eeports 
in  time  of  Lord  King,  63  ;  Brudenell  v.  Lord  Boughton,  2  Atk.  268. 

Lord  Camden,  C. — There  are  several  questions  in  these  causes  ;  the  first  relates 
to  fraud,  imposition,  and  imdue  influence,  as  to  which  there  is  no  proof ;  therefore 
let  the  cross  bill,  so  far  as  it  seeks  to  set  aside  the  three  deeds  on  the  ground  of  fraud 
and  imposition,  stand  dismissed. 

[407]  The  second  question,  arises  on  the  will,  and  deeds  ;  whether  the  plaintiff's 
in  the  first  cause,  are  entitled  to  the  provisions  under  the  will,  and  deeds  ;  and  if  only 
under  one,  under  which  ;  and  as  to  that  point,  I  am  clear  the  plaintiff's  are  entitled 
only  under  one  ;  and  that  is  under  the  deeds,  and  not  under  the  vnW. 

As  to  double  portions,  the  law  is  clear  and  settled,  that  the  latter  provision,  is  a 
satisfaction  of  the  former. 

Wliere  a  sum  is  given  to  a  child  being  a  debt  by  nature  from  a  parent  to  a  child, 
it  is  then  a  portion,  the  father  being  a  debtor  ;  biU  where  it  is  given  by  a  collateral 
relation,  it  is  not  so. 
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Sliiulall  r.  .lekvll  (J  Alk.  510)  is  a  case  in  point;  the  cases  stated  related  to 
|Hirtiiiiis. 

1  )i«l  it  ever  come  in  question  on  a  wife's  double  portion  1 

Whether  there  is  any  case  or  not,  1  should  certainly  carry  it  to  the  one,  as  well 
as  to  the  otlier.  ... 

Where  a  provision  is  made  for  a  wife  hy  one  deed,  and  a  jxirtion  or  provision  is 
made  by  another,  and  it  is  not  expressed  to  be  in  addition  to  the  first,  it  certainly  will 
carry  a  presumption,  that  the  latter  was  intended  in  satisfaction  to  the  wife  of  tlie 
former. 

And  I  am  of  opinion,  that  the  provision  for  the  i)laiiitiiys  by  the  deeds,  was  intended 
in  lieu  of  the  provisions  made  by  the  will  ;  and  that  the  jilaintiiTs  must  be  bound  liy 
the  dispo-sition  under  the  deeds,"and  that  the  jjrovision  thereby  made  for  them,  is  to 
be  deemed  a  satisfaction  for  what  is  given  to  them  by  the  will  ;  but  as  to  the  limita- 
tions over  of  the  real  estates  by  the  will,  I  am  clear  they  arc  not  excluded  by  the  deeds. 


[408]  Gibson  v.  Egeuton;  Bumsted  v.  Stiles. 

22  April  17C9. 

Bond  creditors  not  to  have  interest  beyond  the  penalties  of  their  bonds.      Vid.  siijrra. 

These  causes  came  before  Lord  Camden,  C,  on  two  sets  of  exceptions,  to  tlie  report 
of  Peter  Holford,  Esquire,  one  of  the  Masters  of  the  (lourt :  the  first  by  William  Bumsted 
plaintifl  in  the  second  cause  ;  the  other  set  by  Nathaniel  Ireson  a  creditor,  wlio  liad 
come  before  the  Master  under  the  decree. 

The  jilaintiff  Bumsted's  were  first,  for  tliat  the  Master  liad  allowed  him  only  th(^ 
sum  of  trj.'iO,  I'.ts.  as  his  proportion  of  the  princijial  and  interest,  on  a  bond  nieiitiinied 
in  the  fourth  schedule,  to  bear  date  the  !lth  of  April  1724  ;  and  on  whicli  judf^inent 
had  been  entered  up  in  Easter  Term  1740,  tiie  said  Master  having  allowed  only  the 
penalty  of  the  said  bond,  wiiereas  the  Master  ougiit  to  ii;ive  allowed  the  sum  of  i'l'.KM), 
Is.  lid.,  being  the  said  Bumsted's  proportion  of  the  princijial  and  interest,  computed 
to  the  20th  of  November  then  next  :  Secondly,  for  tliat  the  Master  had  allowed  the 
penalties  of  three  bonds  entered  into  by  the  testator,  to  Tliomas  Bumsted  deceased, 
in  the  several  penalties  of  £400,  £400  and  £480  condition,  for  the  payment  of  £200, 
£200  and  £240  ;  whereas  tlie  Master  ought  to  have  allowed  the  said  several  principal 
sums  of  £200,  £200  and  £240  with  interest  for  the  same,  after  the  rate  of  4  per  cent, 
from  the  dates  of  the  said  bonds  to  the  20th  of  November  1708. 

The  exceptions  of  Ireson  were  first,  for  that  the  Master  had  not  allowed  him  interest 
on  the  sum  of  £1.'U4  for  which  he  had  obtained  a  judgment  in  [409]  Michaelmas  Term 
1741,  in  an  action  of  covenant  broken  against  Sir  Francis  Ilc.skins  Stiles  as  admini- 
strator, with  the  will  annexed  of  the  testator  J^eiijainin  Iloskins  ;  whereas  tlie  Master 
ought  to  have  allowed  him  tlie  said  Ireson  lawful  interest  on  the  said  sum  of  £1344 
from  the  18th  of  I^ecember  1741,  when  the  final  judgnunt  was  signed. 

Secondly,  for  that  the  Master  had  not  allowed  him  the  said  Ireson,  interest  on  the 
sum  of  £58,  4s.  4d.  for  which  he  had  obtained  a  judgment  of  Michaelmas  Term  1741, 
in  an  action  of  tresp.ass  on  the  ease  upon  promises ;  whereas  the  Master  ought  to  have 
allowed  lawful  interest  on  the  said  £58,  48.  4d.  from  the  18th  December  1741,  when 
final  judgment  was  entered  up. 

These  exceptions  were  arguing  on  the  7th.  sth,  loth,  and  22d  April  170!»  ;  the 
Attorney  tJeueral,  the  Solicitor  General,  and  Mr.  (iraham,  were  Counsel  for  tlie  excep- 
tants ;  Mr.  Wedderburne,  Mr.  Ambler,  Mr.  Madocks,  and  Mr.  Perryn,  for  the  other 
parties.  . 

Loril  Camden,  C,  over-ruled  all  the  exceptions,  and  was  so  clear,  that  he  wished  he 
had  been  warranted  in  making  the  exceptants  piy  costs  :  his  Lordship  relied  much 
on  the  case  of  Bromley  t'.  Goo<ler,  4th  November  1743,  in  1st  Atk.  75,  where  Lord 
IIard«-icke,  C.  in  directing  the  Master  to  compute  inteiest  on  the  bonds,  notes,  &c., 
of  Sir  Stephen  Evanee,  carrying  interest,  adds,  but  on  the  bonds  no  interest,  beyond 
the  penalties  thereof. 
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[410]  Thorold  r.  Charlotte  Hay. 

12  April  1769. 

The  defendant  bribed  a  man,  whom  she  scarcely  knew,  to  marry  her  for  the  purpose 
of  screening  her  against  creditors.  The  Court  considered  her  as  a  feme  sole,  and 
required  her  to  answer  a  bill  brought  by  one  of  her  creditors,  for  a  discovery,  and 
payment  of  liis  debt. 

The  defendant  being  indebted  to  the  plaintiff,  and  others,  with  a  view  to  cover 
herself  against  creditors,  agreed  to  give  a  man  (said  to  be  an  Irish  chairman),  a  sum 
of  money  to  marry  her  ;  he  accepted  the  proposal  :  they  were  married  at  a  church 
in  the  city ;  they  parted  at  the  church  door,  and  had  no  further  intercourse. 

The  plaintiff  filed  his  bill  against  her,  to  be  paid  and  satisfied  the  demand  he  had 
on  her,  as  an  unmarried  woman,  and  for  a  discovery  :  Being  served  with  a  subpoena, 
and  not  appearing,  an  attachment  issued  against  her,  and  she  was  taken  upon  it. 

On  the  12th  of  April  17(59,  she  applied  to  be  discharged  out  of  custody,  with  costs  ; 
and  that  the  attachment  might  be  vacated,  insisting  she  was  a  married  woman  ;  that 
the  plaintiff  was  informed  of  it,  and  therefore  the  attachment  issued  irregularly  ; 
and  her  counsel  alleged,  that  had  she  appeared,  it  would  have  been  too  late  to  have 
objected  to  the  propriety  of  the  bill,  and  cited  two  cases,  Travers  v.  Buckley,  8th  February 
1749  (1  Wils.  264,-1  Ves.  283),  and  Jerningham  v.  Glass,  Hilary  Term  1746-7 
(3  Atk.  409). 

Lord  Camden,  C.  (Sir  Thomas  Sewel,  the  Master  of  the  Rolls,  being  also  present, 
and  consulted). — The  principal  matter  in  this  bill  is  to  discover  whether  the  defendant 
is  married,  or  not.  His  Lordsliip  then  stated  in  what  manner  the  marriage  was  effected  : 
from  the  time  of  the  marriage,  she  doth  not  mention  one  word  of  co-habitation  :  it 
is  evident  from  her  own  account,  the  marriage  was  had  'with  a  man,  whose  name 
[411]  she  hardly  knows,  merely  with  a  view  to  cover  her  against  creditors  ;  if  the 
objection  were  to  be  allowed  upon  the  single  affidavit  of  the  woman,  every  suit  against 
a  woman  for  discovery  would  be  prevented  :  to  vacate  the  attachment,  would  be  a 
denial  of  justice  :  if  she  deny  the  plaintiff's  allegations  by  answer,  the  plaintiff  hatli 
an  opportunity  of  examining  witnesses  to  falsify  it. 

The  consequence  will  be,  should  I  vacate  the  attachment,  the  plaintiff  and  every 
other  creditor  will  be  barred  at  law  :  I  think  the  suit  proper ;  therefore  I  will  make 
no  order  for  vacating  the  attachment. 

Lamplugh  v.  Lamplugh  ;  John  Foster  Lamplugh  v.  Cox  ; 
Cox  V.  John  Foster  Lamplugh. 

5,6.  27,  &  30  May  1769. 

Securities  set  aside  being  unconscionable  and  oppressive,  and  obtained  by  taking 
advantage  of  the  party's  poverty,  and  distress. 

The  question  in  this  cause  arose  on  the  second,  and  third  suits. 

The  bill,  in  the  second  cause,  was  by  John  Foster  Lamplugh.  to  have  an  account 
taken  of  all  sums  of  money,  really  and  bond  fide  advanced  by  the  defendant  James 
Cox  to  the  plaintiff,  and  that  upon  payment  of  what  should  be  found  due  \nth  interest, 
from  the  time  of  advancing  the  same,  all  judgments,  bonds,  and  otlier  securities, 
which  the  defendant  Cox  had  obtained  from  the  plaintifi',  might  be  delivered  up,  and 
be  declared  to  have  l)een  obtained  by  fraud,  imposition,  and  misrepresentation  ;  and 
that  the  defendant  Cox  might  reconvey  the  estate  free  from  incumbrances  ;  and 
the  plaintiff  stated  the  following  case  : 

[412]  That  in  the  year  1742,  he  wrote  in  the  office  of  John  Rayner  an  attorney 
at  law,  for  12s.  a  week,  at  which  time  the  defendant  Cox,  was  an  articled  clerk  to  the 
said  Rayner,  and  knew  that  the  plaintiff  was  entitled  to  a  considerable  estate  on  the 
death  of  his  mother. 

That  the  plaintiff  afterwards  marrying,  went  into  Yorkshire,  and  continued  there 
till  1754,  when  having  two  children  to  maintain,  and  having  no  more  than  £50  a  year, 
which  was  allowed  him  by  his  mother,  and  being  in  debt,  he  came  to  town,  and  applied 
to  his  old  acquaintance  the  defendant  Gox. 
0.  I.— 11* 
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Tliat  Cox  kninving  his  distressed  circuinstances,  and  the  estate  he  was  entitled 
to  on  tlie  death  of  his  mother,  who  from  her  age  w;is  not  likely  to  live  more  than  three 
or  four  years,  proposed  granting  to  the  plaintilf  an  annuity  of  tUH)  upon  his  giving 
a  bond  for  £1550  with  interest  at  5  per  cent,  and  to  allow  liim  Cox  5  per  cent,  for 
insurance  ;  and  Cox  was  to  execute  a  bond  to  pay  the  said  annuity. 

That  the  plaintilY  being  greatly  distressed  in  his  circumstances,  and  fearing  to  be 
arrested,  and  relying  on  the  integrity  of  Cox,  was  prcvaile^l  on  to  execute  a  bond,  dated 
21st  December  1754,  for  payment  of  £lo5()  and  interest  out  of  the  said  estate  ;  and 
another  bond  for  payment  of  the  sum  demanded  from  the  plaintiff  for  insurance,  with 
a  warrant  of  attorney  to  confess  judgment,  which  Cox  entered  up  :  that  Cox  also 
prevailed  on  the  plaintiff  to  execute  a  mortgage  of  his  estate,  and  that  Cox  at  the  same 
time  entered  into  a  bond,  to  .secure  the  annuity  of  £100  to  be  jjaid  cjuartorly,  wliich 
was  all  the  security  the  [413]  plaintiff  had  for  payment  of  the  annuity.  Cox  having 
no  estate. 

That  the  plaintifT  being  entirely  under  the  influence  of  Cox,  Cox  on  the  1st  day 
of  January  1756,  drew  out  an  account,  in  which  he  made  the  plaintiff  debtor  to  him 
in  £1550  the  principal  sum,  £79,  \2s.  4d.  for  interest,  £79,  12s.  4d  insurance,  with 
other  sums,  said  to  have  been  ;ulvanced  to  the  plaiutilT.  making  in  tlie  whole  £2077, 
7s.  9d.,  which  accounts  Cox  prevailed  on  the  plaintifV  to  sign,  and  to  give  him  a  new 
bond  for  that  sum.  with  a  warrant  of  attorney  to  confess  judgment ;  and  also  another 
bond,  taking  notice,  that  the  plaintiff  was  only  tenant  for  life,  expectant  on  the  death 
of  his  motlier,  to  allow  Cox  5  per  cent,  for  insurance,  and  also  to  execute  a  mortgage 
for  the  same. 

That  in  this  manner  Cox  proceeded  yearly,  until  the  demand  as  claimed  by  him, 
amounted  to  £7000,  to  be  relieved  against  whicli,  the  plaintiff  filed  his  l)ill. 

The  defendant  Cox  by  his  answer,  insisted  on  the  justness  of  his  demand  ;  that 
it  was  free  from  fraud,  imposition,  and  undue  influence  ;  and  particularly  insisted, 
that  althougli  he  paid  no  money  for  insurance,  yet  as  he  ran  the  risque,  he  ought  to 
be  considered  as  the  insurer,  and  to  have  an  allowance  for  it. 

And  t)y  his  bill,  prays  to  have  the  said  John  Foster  Lamplugh's  estate,  and  interest 
sold,  and  thereout  to  be  paid  what  is  due  to  him  on  his  security. 

On  hearing  these  cau.ses.  Lord  Camden,  C,  was  clearly  of  opinion,  that  Cox  not 
having  paid  any  money  for  insurance,  was  not  entitled  to  an  allowance  for  insurance  ; 
and  declared  that  the  contract  for  the  {)urcha.se  [414]  of  the  anruiity  of  £100  for  the 
life  of  the  plaintiff",  ought  to  be  set  aside,  as  unconscionable  and  op]iressive,  and 
obtained  by  Cox,  by  taking  a^lvantage  of  the  poverty  and  distressed  circumstances  of 
the  plaintiff  ;  and  ordered  all  the  deeds  and  securities,  except  the  mortgage  of  the 
Ist  of  January  175(),  and  the  two  judgments,  to  be  delivered  up  to  be  cancelled  ;  and 
the  said  mortgage  and  two  judgments  to  stand  as  a  security  for  what  should  be  found 
justly  due  from  the  plaintiff'  to  Cox. 

The  Master  to  take  an  account  of  all  sums  really  advanced  and  lent  by  Cox  to  the 
plaintifT.  and  to  compute  interest  from  the  time  of  advancing  the  same  at  5  per  cent. 

And  iijion  payment  of  what  should  bo  found  to  be  due.  Cox  to  reconvcy. 

The  plaintiff,  to  pay  the  other  tiefendants  their  costs  ;  Cox  to  ie])ay  the  plaintiff 
those  costs  ;  also  to  pay  the  plaintiff'  his  costs  ;  and  Cox's  bill  dismissed  with  costs. 

Attorney  Gener.\i,  v.  Downing. 

17  June  and  3  July  17G9.     Ambl.  550  and  571,  S.  C. 

Devise  in  mortmain  by  a  will  made  before  the  Stat.  9  Geo.  2  is  good  ;  and  it  being 
of  lands  to  build,  and  endow  a  college,  held  it  might  be  carried  into  execution, 
on  a  grant  of  a  charter  from  the  Grown.  ■ 

Sir  Jacob  Gerrard  Downing,  was  seised  and  possessed  of  freehold  estates,  of  lease- 
hold estates  for  terms  of  years,  and  of  copyhold  estates,  not  surrendered  to  the  use  of 
his  will,  and  of  estates  purchased  after  the  will. 

He  made  his  ^»-ill  dated  the  20th  day  of  December  1717,  and  thereby  devised  all 
his  manors,  lands,  tenements,  and  hereditaments,  whereof  he  was  seised  of  any  estate 
of  inheritance  or  freehold,  to  the  Earl  of  Carlisle,  Lord  Letchmere,  .I(jlin  Pedlev,  and 
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Rol)ert  [415]  Pulyn,  to  the  use  of  liis  consin  Sir  Jacob  Garrett  Downing  for  life  ;  with 
remainder  to  liis  first  and  otlier  sons  in  tail  mail ;  with  remainder  to  Thomas  Barnar- 
diston,  and  his  heirs  male,  in  the  same  strict  manner  ;  with  remainder  to  the  said 
trustees,  and  their  heirs  in  trust  to  purchase  with  the  rents  and  profits,  the  inheritance 
of  some  piece  of  ground  in  Canibridge  proper  for  the  erecting  of  a  college,  and  to  })uild 
all  such  houses,  erections,  and  buildings,  as  should  be  fit  for  that  purpose  ;  which 
college  should  be  called  Downing  College  ;  and  to  obtain  a  royal  charter  for  the  found- 
ing of  such  college,  and  incorporating  a  body  collegiate,  by  that  name  in  the  University 
of  Cambridge,  which  should  consist  of  such  head,  or  governor  or  governors,  and  of  such 
fellows,  scholars,  members,  and  other  persons  for  the  time  being  ;  and  should  be  main- 
tained, governed,  and  ordered,  by  such  laws,  rules,  and  orders,  and  in  such  manner, 
and  should  be  professed  and  taught  such  useful  learning  as  his  said  trustees  and  their 
heirs,  with  the  consent  of  the  Archbishops  of  Canterbury  and  York,  and  the  Masters 
of  St.  John  and  Clare  Hall,  in  the  University  of  Cambridge,  in  being  at  the  founding 
the  same  college,  should  direct  and  appoint ;  and  from  and  after  the  founding  and 
incorporating  such  college,  or  body  corporate,  the  said  trustees  and  their  heirs,  should 
stand,  and  be  seised  of  all  and  singular  his  manors,  &e.,  in  trust  for  the  said  collegiate 
body,  and  their  successors  for  ever :  and  he  gave  his  leaseholds  upon  the  same 
trusts. 

In  1722,  the  trustees  conveyed  back  to  Sir  George  all  his  estates. 

[416]  Sir  George  died  on  the  10th  June  1749,  leaving  Sir  Jacob  liis  heir  at  law. 

Sir  Jacob  and  all  the  remainder-men  being  dead  without  issue,  an  information 
was  filed,  to  have  the  will  of  Sir  George  established,  and  the  trusts  performed  ;  and 
was  brought  against  Lady  Downing,  who  was  the  widow  of  Sir  Jacob,  and  devisee 
of  all  his  estates  ;  and  against  the  heirs  at  law  of  Sir  George,  and  of  Sir  Jacob. 

Several  questions  arose  in  the  cause,  the  first  and  principal  question  was,  whether 
the  devise  of  estates  in  mortmain  to  establish  a  college,  was  illegal,  and  void. 

Upon  this  question.  Lord  Northington,  C,  called  to  his  assistance  Sir  Tliomas  Sewel, 
M.  R.,  and  Lord  Camden,  the  Chief  Justice  of  the  Common  Pleas. 

This  question  was  branched  into  tliree  points. 

First. — Whether  the  trust  was  illegal,  find  void. 

Secondly. — If  not  illegal,  and  void.  Whether  it  was  not  contrary  to  the  policy  of 
the  realm,  and  of  such  a  nature  and  under  such* circumstances,  that  this  Court  ought 
not  to  assist  it. 

Thirdly. — If  it  were  illegal  and  void,  and  of  such  a  nature,  as  that  this  Court  would 
not  assist  the  trust ;  whether  tliis  Court  will  not  apply  it  to  some  other  charity  ejusdem 
generis. 

It  was  held  not  to  be  affected  by  the  Statute  of  the  9th  of  Geo.  2,  having  been  passed 
subsequently  to  the  making  of  the  will  ;  and  that  it  was  a  trust  that  might  be  carried 
into  execution,  if  his  Majesty  would  be  pleased  to  grant  his  charter  for  that  purpose. 

[417]  -"^nd  as  to  the  persons  who  should  apply  to  the  Crown  and  .shoukl  have  the 
regulation  of  the  charity,  it  was  held  that  the  heirs  at  law  of  the  testator  were  the 
proper  persons. 

The  other  questions  in  the  cause,  stood  for  judgment  till  this  day  (3  July  17G9). 

Lord  Camden,  0. — The  principal  question  being  determined,  the  remaining  questions 
are, 

First. — Whether  the  annuity  to  Mrs.  Bagnell  is  charged  on  the  real  estate  (mly. 

Secondly. — Whether  the  leasehold  estates,  renewed  after  the  will,  and  before  the 
testator's  death,  passed  by  the  will. 

Thirdly. — Whether  tlie  copyhold  estate  not  surrendered  passed  by  the  will. 

Fourthly. — Whether  the  codicil  is  a  repu])lication  of  the  will  ;  so  as  to  pass  estates 
purchased  after  the  will. 

As  to  the  first  question,  whether  the  annuity  is  charged  on  the  real  estate,  in  exemp- 
tion of  the  personal  estate  ;  nothing  but  the  apparent  intention  of  a  testator  will  exempt 
his  personal  estate. 

An  annuity  I  consider  as  a  legacy  ;  the  personal  estate  is  the  nat  ural  fund  for  answer- 
ing it,  and  nothing  can  exempt  the  personal  estate,  but  express  words  or  implication. 

There  are  no  words  in  the  codicil  that  will  bear  that  construction  ;  this  annuity 
is  only  a  charge  on  the  real  estate,  in  case  the  personal  estate  be  not  sufficient ;  and 
therefore  the  personal  estate  must  be  first  applied. 

The  second  question  is,  as  to  the  lea.sehold  estates,  whether  they  pass  by  the  will  ; 
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this  is  settled  in  tlie  [418]  ^iise  of  Abney  v.  Miller,  in  Atkins  (2  Atk.  593),  hy  Lord 
Ilardwieke,  ('.,  wliicli  1  adopt  ;  therefore  these  leases  nuist  go  to  the  residuary  legatee. 

The  third  question  lesjK-cts  the  copyhold  devised  to  the  charity;  liut  which  the 
testator  did  not  surrender  to  the  use  of  his  will  ;  whether  the  Court  will  supply  the 
defect  of  the  surrender,  for  the  benefit  of  the  charity  :  1  am  of  opinion  it  will  not,  and 
that  it  must  de.scend. 

The  last  cjuestion  respects  the  republication  of  the  will  by  the  codicil,  so  as  to  pass 
the  after-purchased  estate  ;  and  as  to  this  point,  the  case  of  Litton  r.  Lady  Falkland 
( 1  Bro.  P.  C.  229  [L'nd  ed.  3  Bro.  P.  C.  24])';  and  Lady  Lansdown's  case,  Rep.  Eq.  110;  10 
Mod.  9G,  are  applicable  ;  and  I  am  of  opinion,  the  will  is  not  republished  by  the  codicil ; 
because  there  is  nothing  in  the  content.s  of  the  codicil,  that  indicate  an  intention  of 
the  test.itor  to  republish  it.     Beckford  v.  Pannin,  1st  Rolls  Abr. ;  Alford  v.  Alford, 

2  Vern.   209.  and  3  P.  Wnis.   168;  Attorney  General  v.  Barnes,  2  Vern.  597,  and 

3  Chan.  Ca.ses,  81.  150;  I^rd  Lan.sdowne's  case,  3  Chan.  Rep.  179  ;  Steed  v.  Berrier, 
2  Jones,  135  (1  Freem.  292,  477) ;  Acherly  v.  Vernon,  P.  Wnis.  783. 

A  codicil  qua  a  codicil,  doth  act  not  as  a  repiiblication  of  a  will,  unless  it  contain  ex- 
press words,  or  words  of  implication,  that  the  testator  meant  it  as  such. 

The  codicil  on  which  the  question  arises,  doth  not  speak  an  intention  in  the  testator 
to  republish  the  will,  nor  is  so  mi.xt  with  the  will,  as  to  make  it  consequential. 

As  to  the  question,  who  hath  the  right  to  conduct  the  charity.  1  am  of  opinion, 
the  heii-s  .-it  law  have  the  best  right  to  have  the  conduct  of  it. 

[419]  Declare  tlie  will  and  codicil  well  proved  ;  and  t  hat  the  trusts  ouglit  to  be  carried 
into  execution,  in  case  the  King  shall  be  pleased  to  grant  bis  charter  to  incorporate 
the  college,  and  his  royal  licence  for  such  incorporated  college  to  take  the  devised  pre- 
mises in  mortmain  ;  and  let  the  heirs  at  law  be  at  liberty  to  apply  to  the  Crown  for 
t  hat  pin-pose. 

And  declare  the  freehold  premises  purchased  after  making  tbe  will,  did  not  pa.ss 
by  virtue  of  the  codicil,  the  will  not  being  thereby  republished. 

And  declare  that  the  leases  which  were  renewed,  or  were  run  out,  after  making 
the  will,  .-md  before  the  testator's  death,  did  not  pass  by  the  will,  l)Ut  fell  into  the  residue 
of  the  testator's  personal  estate. 

And  declare,  that  the  copyhold  estate,  not  surrendered  to  the  use  of  the  testator's 
will,  descended  to  the  testator's  heir  at  law,  living  at  the  time  of  bis  death. 

And  it  being  suggested,  that  there  were  .several  buildings  on  part  of  the  devised 
premises,  so  constructed,  as  to  be  made  moveable  from  place  to  place,  it  was  referred 
to  the  Master,  to  enquire  wliiit  was  tlie  nature  of  such  liuildings,  and  to  report  his 
opinion,  and  all  circumstances  to  the  Court. 

t.\rews'  Dig.  Charity.  L  4,  b,  1 ;  III,  1  ;  Copyhold.  G,  1,  c. ;  Trust  and  Trustee,  C,  3, 
c,  1 ;  Will.  VT,  b,  2 ;  IX,  k,  e,  ii.     See'/n  re  Smith,  1890,  45  Ch.  D.  G38.] 

DuFOUR  r.  Pereir.\. 
18, July  1769. 

A  mutual  will  by  the  husband  and  wife  if  revoked,  must  be  revoked  jointly  ;  or  if 
revoked  separately,  notice  must  be  given  to  the  other  party  of  such  revocation. 

This  cause  stood  this  day  for  judgment. 

The  ca.se  on  which  the  principal  question  aro.se,  stood  thus  :  Mrs.  Camilla  Rancer, 
the  wife  of  Rancer,  being  entitled  to  a  legacy  under  tlic  [420]  will  of  her 

aunt  :  she  and  her  husband  agree  to  make  a  mutual  will,  which  they  do,  and  both 
execute  it. 

The  husband  died  ;  the  wife  proved  liis  will,  and  afterwards  made  another  will. 
And  the  question  was,  whether  it  was  in  the  power  of  the  wife,  to  revoke  the  mutual 
will. 

Lord  Camden,  C. — This  que„stion  arises  on  a  mutual  will  of  the  husband  and  wife  : 
the  will  is  jointly  executed  by  them. 

What  the  wife  disposes  of,  is  the  residue  of  lier  aunt's  estate,  given  to  her  by  lier 
will. 

I  do  not  find  the  cases  go  so  far,  as  to  consider  a  legacy  to  a  wife,  as  excluding  the 
hasliand  by  implication  ;  but  there  is  no  occasion  to  determine  that  question. 


I 
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The  question  is,  as  the  husband  by  the  mutual  will  assents  to  his  wife's  right,  and 
makes  it  separate,  whether  the  second  will  by  the  wife  is  to  be  considered  as  void. 

It  struck  me.  at  first,  more  from  the  novelty  of  the  thing  than  its  difficulty. 

The  case  must  be  decided  by  the  laws  of  this  country.  The  will  was  made  here ; 
the  parties  lived  here  ;  and  the  funds  are  here. 

Consider  how"  far  the  mutual  will  is  binding,  and  whether  the  accepting  of  the 
legacies  under  it  by  the  survivor,  is  not  a  confirmation  of  it. 

I  a  m  of  opinion  it  is. 

It  might  have  been  revoked  by  both  jointly  ;  it  might  have  been  revoked  separately, 
provided  the  party  intending  it,  had  given  notice  to  the  other  of  such  revocation.     • 

[421]  But  I  cannot  be  of  opinion,  that  either  of  them,  could,  during  their  joint  lives, 
do  it  secretly  ;  or  that  after  the  death  of  either,  it  could  be  done  by  the  survivor  by 
another  wiU. 

It  is  a  contract  between  the  parties,  which  cannot  be  rescinded,  but  by  the  consent 
of  both.  The  first  that  dies,  carries  his  part  of  the  contract  into  execution.  Will  the 
Court  afterwards  permit  the  other  to  break  the  contract  1     Certainly  not. 

The  defendant  Camilla  Rancer  hath  taken  the  benefit  of  the  bequest  in  her  favour 
by  the  mutual  will  ;  and  hath  proved  it  as  such  ;  she  hath  thereby  certainly  confirmed 
it ;  and  therefore  I  am  of  opinion,  the  last  will  of  the  wife,  so  far  as  it  breaks  in  upon 
the  mutual  will,  is  void. 

And  declare,  that  Mrs.  Camilla  Rancer  having  proved  the  mutual  will,  after  her 
husband's  death  ;  and  having  possessed  all  his  personal  estate,  and  enjoyed  the  interest 
thereof  during  her  life,  hath  by  those  acts  bound  her  assets  to  make  good  all  her  be- 
quests in  the  said  mutual  will ;  and  therefore  let  the  necessary  accounts  be  taken. 
[Mews'  Dig.  Will,  V,  a.     See  Denyssen  v.  Mortert,  1872,  L.R.  4  P.  C.  253,-8  Moo. 
P.  C.  (N.  S.)  524 ;  Dias  v.  De  Livera,  1879,  5  App.  Cas.  123.] 

[422]  Attorney  Gener.\l,  at  the  relation  of  the  Master  and  Scholars  of  Pembroke 
Hall, Cambridge,  Informant ;  and  S.'VR.ut  Parkin,  D.wid  Sharpe,  Gr.vce  hls  wife, 
AND  Ch.\rles  Adamson,  Defendants. 

(Reg.  Lib.  A.  fol.  111.)     15  Nov.  1769.     Ambl.  56G,  S.  C. 

A  copyhold  estate  devised  to  Pembroke  Hall,  Cambridge,  not  having  been  sui'rendered 
to  the  use  of  the  will,  the  defect  decreed  to  be  supplied  by  the  heir  at  law,  to  whom 
the  testator  had  devised  freehold  estates.  Mortgages  and  other  securities  being  also 
devised  to  the  said  College,  some  of  which  had  been  called  in  by  the  testator,  and  other-s 
paid  voluntarily,  and  laid  out  by  the  testator;  the  money  so  called  in  and  paid, 
declared  to  belong  to  the  College,  with  interest  from  one  year  from  the  testator's 
death,  at  4  per.  cent.     See  Ford  v.  Fleming,  3  P.  Wms.  469. 

The  Reverend  Richard  Parkin  having  been  educated  at  the  said  College,  and  having 
no  issue,  on  the  17th  of  June  1759,  made  his  will,  of  his  own  waiting  (which  was  duly 
executed),  as  follows  :  "  I  give  and  bequeath  to  my  sister  Sarah  Parldn,  my  house  and 
freehold  lands  in  Buton  Bendincli,  in  Norfolk,  for  life  ;  and  after  to  the  Master,  Fellows, 
and  Scholars  of  Pembroke  Hall,  Cambridge  :  Also,  I  give  to  her  my  copyhold  lands 
in  West  Durham,  for  her  life  only  (which  he  had  not  surrendered  to  the  use  of  his  will) ; 
and  on  condition  she  settle  the  same  after  my  death  on  the  aforesaid  Hall,  and  give 
such  security  in  a  month  after  my  death  so  to  do,  as  the  said  Society  shall  see  proper ; 
otherwise,  I  give  the  same  to  the  said  Master,  Fellows,  and  Scholars  above  mentioned 
at  my  death." 

And  taking  notice,  there  were  due  to  him,  upon  mortgages,  bonds,  and  notes, 
several  sums  of  money,  which  he  particularly  specified,  and  the  persons  from  whom 
due,  he  proceeds  thus':  '■  And  out  of  the  interest  to  arise  from  those  mortgages,  bonds, 
and  notes,  I  give  to  my  sister  Sarah  £60  per  annum,  upon  condition  she  doth  not  marry  ; 
but  if  she  doth,  or  act's  in  any  manner  to  controvert  my  will,  or  make  any  further  chiim 
[423]  or  demand,  then  I  revoke  all  that  is  hereby  given  to  her."  ^  And  then,  out  of  the 
interest  of  the  same  funds,  he  gives  £16  per  annum  to  his  sister  Grace  for  her  life,  upon 
condition  she  doth  not  controvert  the  will,  or  make  any  further  claim;  if  she  doth, 
all  given  to  her  by  the  will  to  be  void.  "  .\nd  after  the  death  of  my  said  sisters,  my 
will  is,  that  all  the  mortgages,  bonds,  and  notes  aforesaid,  be  vested  in  the  Master, 
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Fellows,  and  Scholars  of  Penibroke  Hull  ;  and  I  do  hereby  give  and  grant  them  to  the 
said  Master.  Fellows,  and  Scholars  aforesaid,  together  with  what  shall  remain  yearly 
out  of  the  annual  interest  of  the  said  mortgages,  bonds,  and  notes,  after  payment  of 
the  .said  £IH)  a-vear  and  f  IC  a-year  to  my  said  sisters  ;  and  as  either  of  them  shall  die, 
the  legacy  that  was  paid  yearly  to  them" shall  cease,  and  be  vested  immediately  in  the 
said  .Master.  Fellows,  and  Scholars  in  tru.st  as  aforesaid." 

The  will  then  goes  on  to  point  the  particular  uses  for  which  he  jjad  made  the  said 
devise,  and  bequest  to  the  relators. 

And  taking  notice,  that  a  considerable  sum  of  money  was  due  to  him  for  intere.st  on 
three  of  the  above  mortgages  (which  the  testator  names),  he  goe.s  on  :  "  My  desire  is, 
the  same  be  paid  my  sister  Sarah  and  John  Adamson  (whom  he  appoints  exeeutor.s).  as 
soon  as  possible  ;  and  with  the  money  arising  from  my  goods  and  chattels,  which  I 
hereby  order  to  be  sold  (except  some  particular.';,  which  he  specifically  bequeaths  to  his 
said  sister  Sarah),  to  be  put  out  on  good  security,  and  the  yearly  interest  to  be  paid  to 
his  siud  sister  Sarah  during  her  life,  and  after  her  death  the  whole  property  to  be  paid  to 
the  relators,  in  trust  for  the  uses  [424]  before  mentioned  ;  and  appoints  his  sister  and 
John  Adamson,  two  of  the  defendants,  executors. " 

On  the  ^"th  of  August  17G5  the  testator  died,  without  issue,  leaving  the  said  Sarah 
Parkin  and  Grace  Sharpe  his  sisters,  liis  co-heiresses  at  law,  and  next  of  kin. 

The  e.vecutors  proved  the  will  and  possessed  the  testator's  estate,  and  paid  the  debts 
and  legacies,  except  what  was  given  to  the  relators  ;  and  having  refused  to  account  with 
the  relators,  the  relators  filed  their  information  to  establish  the  charity,  and  for  an 
account  of  the  testator's  estate. 

The  defendants,  as  a  ground  for  their  refusal  to  account,  insisted  that  tliere  had 
been  great  variations,  alterations,  and  addition  to  the  testator's  personal  estate,  after 
making  his  will ;  the  same  at  his  death  consisting  principally  of  money  due  to  him  on 
niortgages  and  other  securities  made  to  him  ;  and  that  many  of  such  were  made,  and 
the  money  lent  after  making  his  will  ;  and  that  the  relators  were  entitled  only  to  such 
mortgages  and  securities,  or  the  benefit  thereof,  as  were  particularly  described  in  the 
will,  and  were  subsisting  and  unsatisfied  at  his  detith  ;  and  not  to  any  part  of  the  money 
due  on  the  mortgages  or  securities  made  to  him  after  the  making  of  his  said  will  ;  but 
that  the  residue  of  the  testator's  estate  was  to  be  considered  as  undisposed,  and  that  they 
his  sisters,  as  his  next  of  kin,  were  entitled  thereto. 

The  relators  insisted,  that  under  the  .said  will  they  were  entitled  to  all  the  residue  of 
the  said  testator's  personal  estate  at  the  time  of  his  death  (except  what  was  specifically 
bequeathed) ;  and  that  the  testator,  after  making  his  will,  received  the  money  due  on 
several  of  the  securities  particularly  mentioned  in  the  [425]  will,  and  placed  out  the 
money,  and  other  money  he  had  saved  at  interest,  on  other  securities,  and  which  re- 
mained due  and  unreceived  at  his  death  ;  that  all  the  money  that  remained  due  thereon 
at  his  death,  was  and  ought  to  be  deemed  to  pa.ss  as  part  of  the  residue  of  liis  personal 
estate,  by  and  under  his  will,  and  that  the  relators  ought  to  have  the  benefit 
thereof. 

The  cause  came  on  to  be  heard  on  the  7th  and  8th  days  of  November  1769,  and 
stood  for  judgment  till  this  day  (1.5  Nov.  1  TOO.  (Reg.  Lib.  A.  fol.  111)). 

When  Lord  Camden.  C.  declared  the  will  well  proved,  i-c,  and  directed  the  charitable 
trusts  therein  to  be  established  and  carried  into  execution  ;  and  directed  Sarah  Parkin 
to  surrender  the  copyhold  estate  comprised  in  the  will  to  such  trusts,  and  uses  as  tlie 
testator  had  thereby  directed,  and  declared  the  defendants,  the  testator's  sisters,  were 
entitled  to  the  clear  residue  of  his  personal  estate. 

And  declared  that,  with  respect  to  such  of  the  several  debts  bequeathed  to  the 
relators,  as  were  paid  unto  the  testator  between  the  time  of  making  his  will  and  his 
death,  be  such  payments  voluntary,  or  compulsory,  the  same  were  not  adeemed  by 
such  extinction  of  these  debts,  but  ought  to  be  satisfied  out  of  the  tesUtor's  general 
estate. 

The  decree  then  goes  on  to  direct  an  account  of  the  testator's  personal  estate  not 
specifically  bequeathed,  and  of  his  debts,  funeral  expences,  and  legacies  ;  and  in  such 
account  the  Master  was  to  compute  interest  on  such  of  the  several  debts  bequeathed 
to  the  relators  remaining  unpaid  at  his  death,  as  carried  interest,  after  the  rate  of  the 
interest  they  carried.  And  the  Master  was  to  give  credit  to  the  relators  for  all  such 
[426]  sums  of  money  as  should  appear  to  have  been  paid  the  testator  before  his  death 
by  any  of  the  debtors,  on  the  several  securities  specifically  bequeathed  to  the  relators, 
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and  the  interest  thereof  as  aforesaid ;  and  for  tliat  purpose  the  Master  was  to  compute 
interest  on  such  of  the  specific  legacies  as  should  appear  to  have  been  paid  to  the  testator 
before  his  death,  at  the  rate  of  4  per  cent,  per  ann.  from  a  year  after  the  testator's 
death  ;  and  it  was  ordered,  that  what  siiould  be  coming  for  interest  of  such  of  the  debts 
specifically  bequeathed  as  were  at  that  time  standing  out,  together  with  interest  at  4 
per  cent,  on  such  of  the  debts  as  had  been  j^id  in  as  aforesaid,  should  be  appUed  in  the 
first  place  in  payment  of  the  aforesaid  two  annuities  of  £C0  and  £16  to  the  testator's 
said  two  sisters,  the  defendants  Sarah  and  Grace ;  and  that  the  surplus  shoidd  be  paid 
into  the  Bank,  subject  to  further  order. 

And  the  relators  were  to  lay  a  scheme  before  the  Master  for  carrying  the  charity 
into  execution. 

Costs  to  be  paid  out  of  the  estate,  and  hberty  to  apply. 
[xMews'  Dig.  Condition,  G,  c,  d  ;  Executor  and  Administrator,  IV,  b  ;  Will,  IX,  k,  15  ; 
1(3,  b.    See  In  re  Bridle,  1879,  4  C.  T.  D.  341  ;  In  re  Robe,  1889,  61  L.  T.  499.] 

HOWEL   V.    HoWEL. 

Cause  heard  at  the  Rolls.  The  decree  appealed.  The  cause  heard  on  the  appeal : 
afterwards  appeal  reheard  by  Lord  Camden,  C,  though  at  first  objected  to  as  against 
rule. 

[427]  Reynoldson  v.  Perkins. 
6  Dec.  1769.     See  Ambl.  564. 

Objection  at  the  hearing  that  remainder-men  were  not  parties. 

Lord  Camden.  C. — Where  the  first  tenant  in  tail  is  a  party,  it  is  not  necessary  to 
make  any  other  of  the  remainder-men  parties,  and  they  will  be  bound  by  the  decree. 

Denn  v.  Russel. 

7  Dec.  1769. 

A  pauper  can  have  no  more  than  pauper's  costs. 

The  defendant  was  a  pauper  :  the  bill  was  dismissed  with  costs  for  want  of  pro- 
secution. 

The  defendant,  as  soon  as  he  had  obtained  the  order  for  dismission,  gets  the  pleadings 
stamped,  and  pays  Counsel,  and  others  divers  fees  :  And  carries  in  his  bill  to  be  taxed, 
which  the  Master  taxes. 

The  plaintiff  takes  exceptions,  which  came  on  to  be  argued. 

The  question  was,  whether  the  plaintiff  shouid  pay  such  increased  costs. 

Lard  Camden,  C,  and  Sir  Thomas  Seicel,  M.  R.,  were  both  of  opinion,  that  the 
defendant  was  entitled  to  such  fees  as  he  had  paid,  and  what  he  had  disbursed  at  the 
time  of  the  order,  and  no  more  ;  and  therefore  allowed  the  exceptions. 

[428]   BORRET   V.    GOODERE. 

13  Dec.  1769.     6  Bro.  P.  C.  304  [2nd  ed.  4  Bro.  P.  C.  679],  S.  C. 
Interest  refused  on  the  balance  of  a  mutual  account,  and  held  to  be  a  simple 

contract  debt 

This  cause  stood  this  day  for  judgment  on  an  appeal. 

Lord  Camden,  C. — The  question  before  me  relates  to  interest. 

The  demand  is,  a  balance  of  an  open  and  mutual  account,  and  on  simple  contract,  as 
all  the  particulars  are  on  simple  contract.  Indeed  if  the  account  had  consisted  of 
particulars,  some  whereof  had  been  specialty  and  some  simple  contiact,  yet  the  balance 
found  due  would  be  a  simple  contract  debt. 

And  there  is  no  instance  where  interest  is  given  on  an  open  mutvial  account,  without 
some  particular  circumstances  ;  and  it  would  be  unjust  to  turn  it  into  the  nature  of  a 
specialty,  so  as  to  carry  interest. 

If  interest  is  claimed  from  the  time  the  debt  became  due.  or  from  the  fiUng  of  the 
bill,  there  must  be  shewn  an  unjust  detention  of  the  debt :  but  that  is  not  proved  in 
this  case :  neither  fraud,  nor  trust,  nor  any  proof  that  interest  has  been  made  of  the 
balance. 
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If  any  pirt  had  caniixl  interest,  the  Master  should  in  the  account  liavc  computed 
interest  ;  and  if  tlie  Master  had  refused  to  compute  interest  duly,  that  would  have 
been  a  matter  of  exception. 

Here  I  am  precluded  by  the  report  from  siiying  interest  should  be  paid  for  any  part 
of  the  balance  ;  and  if  interest  were  presumed  to  be  made  on  the  balance  of  an  open 
account,  it  would  lead  to  mischief. 

Hut  if  it  is  proved,  the  coii.'cquence  is  plain  :  if  it  is  jn-esumed.  it  must  be  imdcr 
particular  circumstances;  [429]  for  the  balance  of  an  open  mutual  account  dotli  not, 
nor  ought  it,  to  carry  interest. 

Such  is  the  present  case ;  and  therefore  I  am  of  opinion  it  dotli  not  carry  interest. 


Jeffery  r.  Bowles. 

(Reg.  Lib.  A.  fol.  267.)     17  Marcli  1770.     Trusler  v.  Comyus,  11  May  1773.    The 
like  decreed  in  Carnan  v.  Bowles,  24  Nov.  1785. 

Injunction  to  stay  the  printing  of  a  book.  On  shewing  cau.so  to  continue  the 
injunction,  it  was  referred  to  the  Master  to  see  if  the  books  publislied  by  the  plaintifl", 
and  defendant  were  the  same,  or  in  what  respect  they  differed. 


WrLVRTON  AND  HIS   WiFE  AND  CHILDREN   V.   MaSSEY. 

(Reg.  Lib.  B.  fol.  280.)     16  May  1770. 

A  surviving  trustee  of  funds  absconds  :  the  Court  directs  the  dividends  of  those 
funds  to  be  paid  to  cestui  que  vie. 

Upon  the  marriage  of  the  plaintifT  Thomas  Wharton  tlio  elder,  with  Judith  his 
late  wife,  £1000  old,  and  £1000  new  South  Sea  annuities,  by  indenture  dated  the  22d 
of  Ma}'  1757,  were  vested  in  Dudley  Baxter,  since  dead,  and  the  defendant  Massey, 
upon  trust  to  pay  the  dividends  to  the  plaintifl'  Thomas  tlie  father  for  life,  to  his  wife 
for  life;  and  after  the  death  of  the  survivor,  to  the  use  of  tlie  children  of  the  marriage. 

The  marriage  was  had,  and  the  wife  died,  leaving  the  plaintiffs  her  children  her 
surviving.  Baxter  being  dead,  and  the  defendant  Massey  having  left  the  kingdom 
to  avoid  his  creditors,  the  plaintifl's  file  their  bill  to  [430]  restrain  Massey  from  trans- 
ferring the  funds  or  receiving  the  dividends,  and  on  the  18th  of  July  1768,  obtained 
an  order  for  that  purpose. 

Soon  after  the  marriage,  the  said  Baxter  and  Massey  executed  a  letter  of  attorney 
to  William  Pimlet  to  receive  the  dividends,  and  to  pay  them  to  the  plaintifl"  the  father. 
Pimlet  received  and  paid  the  dividends  till  November  1761,  when  he  died  ;  and  the 
authority  thereby  ceasing,  the  Soutli  Sea  Company  refused  to  permit  the  plaintifl' 
Thomas  Wharton,  the  cestui  que  vie,  to  receive  the  dividends. 

The  defendant  Mas.sey  still  absconding,  and  the  dividends  being  considerably  in 
arrear,  the  plaintifl"  Thomas  Wharton  the  father  this  day  applied,  that  the  South 
Sea  Company  might  pay  him  the  dividends,  and  fisiicd  for  the  opinion  of  the  Court 
in  respect  to  transferring  the  capital  to  the  Accountant  Ceneral.  But  Lord  Camden,  C., 
was  clear  it  was  impracticable  :  that  tlie  transfer  could  only  be  by  Massey  personally 
or  by  attorney,  and  seemed  to  appreliend  the  plaintiff"  was  without  remedy  ;  and  at 
first  doubted  as  to  ordering  the  dividends  ;  but  at  last  he  made  the  order,  and  put 
the  case  of  a  sequestration  issued  against  the  defendants,  or  of  a  receiver's  having 
been  appointed ;  the  order  of  directing  him  to  receive  would  have  been  an  authority, 
and  indemnity. 

And  upon  reading  the  settlements,  and  the  said  order  of  the  18th  of  July  1768, 
the  Six  Clerk's  certificate,  and  an  aflSdavit  of  the  facts,  his  Lordship,  after  a  pause, 
having  at  first  a  doubt,  ordered  the  South  Sea  Company  to  jiermit  the  plaintiff  Thomas 
Wharton  the  father,  to  receive  the  dividends  and  future  dividends  of  the  trust 
annuities.  * 


Buzlo  t'.  Bank  of  England,  18  April  1774,  a  similar  order. 


DICKENS,  431.  GASCOINE  V.  DOUGLAS  337 

[431]  GASCOINE  V.  Douglas. 
26  May  1770. 

Sale  of  a  plantation  at  St.  Christopher's  decreed  for  satisfaction  of  money  charged 
on  it. 

Kaye  v.  Banks. 
June  1770. 

Injunction  granted  to  stay  cutting  down  sapplins,  wavers,  and  fruit  trees. 

ToTHiL  V.  Pitt. 

11,  12  May  &  23  June  1770.     6  Bro.  P.  G.  450  [2nd  ed.  7  Bro.  P.  G.  453],  S.  G. 

[1  Madd.  488.] 

Whether  a  hmitation  in  a  will  was  a  perpetuity. 

Robert  Tothil,  Esq.  was  possessed  of  £4000  Bank  stock,  six  Exchequer  orders, 
and  four  leasehold  houses. 

He  by  will,  after  devising  his  real  estates,  gave  the  Bank  stock,  Exchequer  orders, 
and  leasehold  houses,  to  Sir  William  Pinsent  for  life ;  and  after  his  death  to  pay  the 
interest  to  Leonora  Pinsent  during  her  life,  and  after  her  death  to  the  heirs  male  of 
her  body  lawfully  begotten  for  ever  ;  and  for  want  of  such  issue,  to  the  plaintiff,  and 
if  the  plaintiff  married  and  had  issue,  to  his  heirs  male  for  ever ;  and  for  want  of  such 
issue,  he  gave  the  same  to  I.  S. 

And  his  diamond  ring,  gold  repeating  watch,  plate,  and  books,  the  testator  directed 
should  be  kept  safe,  [432]  until  it  was  apparent  who,  by  virtue  of  hi.s  will,  would  have 
a  right  to  enjoy  liis  estate. 

Afterwards  Sir  William  Pinsent  died,  and  by  liis  will  devised  all  his  estates  to  the 
defendant  the  Earl  of  Chatham. 

And  imder  this  will  the  defendant  claimed  and  possessed,  amongst  other  things, 
the  Bank  Stock,  Exchequer  orders,  leasehold  houses,  and  diamond  ring,  watch,  plate, 
&c. 

The  plaintiff  filed  his  bill  to  have  the  said  Bank  Stock,  Exchequer  orders,  and  lease- 
hold houses  transferred  and  assigned  to  him. 

The  question  in  the  cause  was,  whether  the  limitation  in  the  will  was  not,  in  effect, 
a  perpetuity. 

The  cause  was  heard  before  Sir  Thomas  Sewel,  M.  R.,  and  the  bill  chsmissed. 

It  came  on  before  the  Lords  Commissioners  Smith,  Aston,  and  Bathurst,  upon 
an  appeal,  and  stood  tliis  day  for  judgment. 

Lord  Chief  Baron  Smith,  after  stating  that  part  of  the  will  on  which  the  question 
arose,  proceeded  thus  : 

The  rule  for  the  construction  of  wills  is,  that  they  shall  take  place,  if  agreeable  to 
the  rules  of  law. 

A  limitation  that  will  create  a  perpetuity  is  void  ;  therefore  personalty  cannot  be 
bound. 

The  questions  are,  what  was  the  intent  of  the  testator  ;  and  whether  his  intention 
will  create  a  perpetuity  ;  whatever  may  be  his  intention,  no  operation  of  law  will 
give  an  estate  tail  in  the  premises  :  In  Webb  v.  Webb  (2  Vern.  668, —  1  P.  Wms.  132) ; 
and  Villers  v.  Villers  (2  Eq.  Ca.  Abr.  305),  it  was  so  determined. 

If  this  case  doth  not  differ,  I  shall  think  myself  bound  f)y  those  determinations. 

It  is  plain  the  testator  meant  to  give  Miss  Leonora  Pinsent  only  an  estate  for  life  ; 
it  is  plain  that  heirs  [433]  of  the  body  are  words  of  purchase  ;  and  therefore  1  am  of 
opinion,  the  order  of  dismission  was  wrong. 

Lord  Bathurst,  C  said  further,  that  heirs  male  of  the  body,  must  be  considered  as 
children. 

Therefore  the  order  of  dismission  was  reversed,  and  the  Bank  Stock  and  Exchequer 
orders,  were  directed  to  be  transferred  to  the  Accountant  General,  and  the  interest 
paid  to  the  plaintiff  for  life. 

And  the  money  produced  by  the  sale  of  the  leasehold  houses,  to  be  paid  into  the  Bank, 
and  laid  out  in  Bank  annuities,  and  the  interest  paid  to  the  plaintiff  for  life. 

And  tlie  Master  was  to  enquire  into  the  value  of  the  large  diamond  ring,  gold  watch. 
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&c.,  diipcteil  hy  l\w  will  of  the  tcstattir,  Robert  Tothil,  to  be  kept  safe,  until  it  was 
apimrent,  who,  by  virtue  of  liis  will,  would  jiave  a  right  to  enjoy  his  estate,  and  to  com- 
pute interest,  on  "what  he  sliould  find  to  be  the  value  thereof ;  which  value  and  interest 
were  to  be  paid  into  the  Bank,  and  laid  out  for  the  benefit  of  the  person,  to  whom 
they  should  thereafter  belong. 

The  cases  cited  on  the  part  of  the  plaintiffs,  were  Leacock  v.  Spooner  ;  Ward  v. 
Bradley,  2  Vern.  "-'.i  ;  Smith  r.  ('lea\-er,  2  Vern.  ."58,  59  ;  Fonnereau  v.  Cleaver,  Easter 
Term  1754  :  Wachel  r.  Wachel,  1  ("han.  Cases,  130;  Ward  ?'.  Saunders,  Forrester's 
Reports,  135  ;  Jones  v.  Westcombe,  1  Eq.  Ca.  Ab.  245  ;  Stanley  v.  Lee,  Michaelmas 
Term  17.32  ;  2  P.  Wms.  (i8()  :  Saberton  v.  Saberton,  Forrester's  Reports,  235,  and  2 
Stra.  1072,  Michaelmas  17;u;  :  (iower  v.  (irovesnor,  2  Eq.  Ca.  Ab.  327. 

The  cases  cited  on  tlie  part  of  the  defendant,  wcie  Backhouse  v.  Bellingham,  Poll. 
.33,   10  Chas.   II.  ;  [434]  Burgess  v.  Burgess,  1   Mod.   114;  Higgins  v.  Dowler,   1  P. 
Wins.   98  ;  Ilordeil  r.    Bu.sy  ;  Duke  of  Newcastle  v.  Pelham  ;  Bullock  v.   Knight,   1 
Chancery  Cases,  2G5  ;  Theebridge  v.  Kilburne,   1750;  2   Ves.  233. 
I  Mews'  Dig.  Will,  IX,  k,  2,  c,  ii.     lieversed  in  H.  L.,  sub  nom.  Chatham  (Earl  of)  v. 

Totliill,  7  Bro.  P.  C.  453.] 

Peacx)CK  v.  MacKericher. 
Trin.  1770. 

Upon  hearing  the  cause,  an  issue  was  directed  :  the  defendant  having  made  default, 
a  doubt  arose  as  it  was  not  a  solemn  judgment,  but  only  an  interlocutory  order  to 
satisfy  the  conscience  of  the  Court,  wliether  the  defendant  should  have  a  day  to  shew 
cause  against  it.;  by  the  direction  of  the  Lords  Commissioners  Smith,  Aston,  and 
Hathurst.  1  attended  Sir  Thomas  Sewel,  M.  K.,  for  his  opinion  ;  he  was  clear  the  order 
should  be  nusi. 

Upon  making  this  opinion  known  to  the  Lords  Commissioners,  they  perfectly 
coincided  with  his  Honour,  and  directed  the  order  to  bo  nisi.  (Harman  v.  Spottes- 
wood,  28  June  1773,  S.  P.) 

Salway  v.  Salway. 

12  &  23  Nov.  1 770.     Lords  Commissioners  Smith,  Bathurst,  and  Aston. 

Ambl.  092,  S.  C. 

On  a  question  whether  arrears  of  a  rent  charge  incurred  in  the  life-time  of  the  plaintiff's 
late  husband,  and  money  due  on  a  judgment  recovered  by  her  late  father,  of  whom 
she  was  surviving  executrix,  belonged  to  the  plaintiff,  or  to  the  representatives  of 
her  late  husband  ;  held  they  belonged  to  the  plaintiff,  as  his  widow. 

The  plaintiff,  the  widow  of  Mr.  Salway,  lier  second  husband,  brought  her  bill  to 
have  an  accoiuit  taken  of  the  arrears  of  a  rent  charge,  due  at  Michaelmas  1757,  at  the 
time  of  the  death  of  her  first  husband  Mr.  Cartwright  ;  and  also  to  be  paid  the  sum  of 
£1.53,  38.  due  on  a  judgment  recovered  by  her  late  father,  of  whom  she  was  the  sur- 
viving executrix. 

[435]  The  question  in  the  cause  was,  whether  the  rent  charge  due  at  the  death  of 
the  said  Mr.  Cartwright,  was  a  surviving  debt  to  tlie  wife  ;  or  a  right  vested  in  Mr. 
Salway  her  second  husband,  and  belonged  to  his  representatives. 

On  the  part  of  the  plaintill  it  was  contended,  that  it  was  an  interest  which  survived 
to  the  wife  ;  and  that  tlie  husband  was  not  a  purchaser. 

On  the  part  of  the  defendants,  it  was  insisted,  that  Salway  the  husband,  by  the 
settlement  he  made  on  his  wife,  became  purchaser  of  every  interest  she  was  entitled  to. 

The  following  eases  were  cited,  Rudyard  v.  Nearn,  2  Vern.  503,  Prec.  Chan.  209  ; 
Burnett  v.  Kinnaston,  2  Vern.  401  ;  Meredith  v.  Wynne,  2  Eq.  Ca.  Abr.  352  ;  Lord 
Carteret  v.  Paschall,  3  P.  Wms.  197  ;  Adams  v.  Cole,  2  Eq.  Ca.  Abr.  143. 

Lord  Commissioner  Smith.— The  bill  is  brought  by  the  plaintiff,  as  the  widow  of 
Cartwright  her  first  husband. 

Two  questions  have  arisen  :  First,  whether  this  is  not  such  an  interest  as  survived 
to  the  second  husband  :  Secondly,  if  the  plaintiff's  second  husband  is  not  to  be  considered 
as  a  purchaser. 

That  it  is  a  chose  in  action,  there  can  be  no  doubt ;  Mr.  Salway  might  have  received 
the  arrears,  if  he  had  thought  fit ;  he  did  not  receive  them,  and  it  was  his  own  neglect. 
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In  whose  name  must  any  legal  step  have  been  taken  to  recover  them  ?  Not  in  liis 
name  ;  it  must  have  been  in  the  names  of  the  trustees. 

The  arrears  of  the  rent  charge,  are  therefore  certainly  a  chose  in  action,  and  not 
having  been  reduced  [436]  into  possession,  consequently  belong  to  tlie  plaintiff  :  and 
I  am  equally  clear  in  my  opinion,  she  is  entitled  to  receive  the  arrears,  the  money  received 
since,  and  also  the  money  due  on  the  judgment. 

t-e.  Therefore  declare  the  plaintiiT  is  entitled  to  the  sum  of  £1058  ;  the  arrears  of  her 
rent  charge  of  £300  a-year  accrued  in  the  life-time  of  Thomas  Salway,  her  late  husband, 
and  the  arrears  incurred  since  his  death,  in  respect  of  the  said  rent  charge  ;  and  that  the 
plaintiff  is  likewise  entitled  as  surviving  executrix  of  her  late  father,  to  the  sum  of  £150 
and  63s.  costs,  mentioned  in  the  judgment  obtained  by  the  late  father  against  I.  S.  ; 
and  let  an  account  be  taken  thereof  ;  and  let  what  shall  be  found  due,  be  paid  to  her 
accordingly. 

Combe  v.  Acland. 
10  Nov.  1770.     Lords  Commissioners. 

The  question  in  this  cause  was  upon  accumulated  interest,  from  the  confirmation 
of  the  report.  Bacon  r.  Clarke,  1  P.  Wms.  478  ;  Brompton  v.  Alkis,  2  Vern.  5G(j  ;  Mills 
V.  Banks,  3  P.  Wms,  1,  were  cited. 

But  the  Court  would  not  break  through  the  rule. 

[437]  Smith  v.  Earl  of  Pomfeet. 
23  Nov.  1770. 

To  make  an  order  in  the  nature  of  a  decree,  on  an  interlocutory  apphcation,  it  must 

be  made  by  consent. 

The  bill  in  this  cause  was  for  an  injunction  to  stay  the  defendants  from  proceeding 
at  law. 

Upon  shewing  cause  for  continuance  of  the  injunction  before  Lord  Camden,  C. 

His  Lordship  without  consent  directed  an  action  of  trover  to  be  brought  in  order 
to  try  the  right :  if  it  were  not  brought,  the  injunction  was  to  continue.  It  was  brought, 
and  a  verchct  was  found  in  favour  of  the  plaintiff. 

The  defendant  apjilied  this  day  for  a  new  trial,  having  suffered  the  time  to  elapse, 
within  which,  by  the  rules  of  a  Court  of  law,  he  had  to  applj'  there  for  a  new  trial  : 
The  following  cases  were  cited,  Edwin  v.  Thomas,  2  Vern.  75  (1  Eq.  Ca.  Abr.  378,  S.  C.) ; 
Lomax  v.  Ryder  (2  Bro.  P.  C.  258  [2nd  ed.  7  Bro.  P.  C.  145]),  an  appeal  to  the  Lords  in 
1721,  because  the  Court  of  Chancery  had  refused  to  grant  a  new  trial,  where  it  affected 
the  inheritance,  which  the  appellant  insisted  that  the  said  Court  was  bound  to  do. 

I  took  the  hberty,  being  sent  for  by  the  Lords  Commissioners  Smith,  Batlnirst,  and 
Aston,  to  suggest  that  there  was  a  difference  between  an  issue  directed  by  the  Court, 
and  where  a  party  is  left  at  liberty  to  bring  an  action  to  ascertain  his  right. 

The  first  is  in  order  to  satisfy  the  conscience  of  the  Court : 

The  latter  to  ascertain  the  party's  right  to  come  here. 

The  Court  having  directed  the  trial  in  the  first  instance  for  its  own  satisfaction,  it  is 
necessary  to  [438]  know  if  the  Court  is  satisfied  with  the  verdict  found  upon  it ;  and  for 
that  reason  it  is,  that  an  application  is  made  to  this  Court  for  a  new  trial :  in  the  last 
instance,  this  Court  hath  n(jthing  to  do  with  the  trial,  or  the  verdict ;  the  verdict  is  the 
authority  for  this  Court  to  go  by  ;  if  it  be  wrong,  the  party  aggrieved,  should  have 
applied  to  the  Court  at  law  for  a  new  trial :  the  defendant  in  this  case,  hath  not  done  so  ; 
and  therefore  he  hath  no  business  here. 

The  Lords  Commissioners  on  this  suggestion,  all  seemed  satisfied,  that  they  had 
nothing  to  do  with  it :   however,  they  heard  the  point  argued,  and  refused  a  new  trial. 

From  this  judgment  Lord  Pomfret  appealed  ;  and  upon  the  argument  in  the  House 
of  Lords,  Lord  Mansfield  took  this  distinction  ;  that  where  the  Court  makes  an  order 
by  consent  of  the  parties  in  an  early  stage  of  the  cause  ;  it  operates  as  if  regularly 
brought  to  hearing  ;  but  that  it  is  otherwise  if  the  order  be  made  without  consent ; 
that  this  was  the  case  here,  and  therefore  Lord  Pomfret  was  not  bound.  _  He  afterwards 
came  back  to  this  Court,  and  by  consent,  an  issue  was  directed  to  be  tried  at  the  bar  of 
the  Court  of  King's  Bench. 

(But  query  if  his  going  to  trial  on  that  order,  was  not  an  assent  to,  and  a  confirma- 
tion of  it ;  however  this  was  the  result. — J.  D.) 
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Cator  v.  Butler. 
1  Feb.  1771.    French  v.  Baron,  sujrra  [Dick.  138],  S.  P. 

Bill  to  have  the  trusts  of  a  will  executed  by  sale  of  the  real  estate ;  the  heir  at  law 
wa.s  abroad ;  and  had  been  so  for  so  long  a  time,  as  not  to  come  within  the  Statute  of 
tho  .^th  Geo.  2,  "  to  render  process  effectual  against  persons  who  abscond,  «S;c." 

[439]  L'""^  Balliurst,  C,  first  taking  notice,  that  the  will  was  duly  executed,  though 
he  did  not  establish  the  will,  directed  the  real  estate  to  be  sold,  in  aid  of  the  personal 
estate. 

Braith  waite  v.  Robinson,  1 G  J  une  1 734,  was  a  similar  case. 

Freejun  v.  Carnock. 

15  March  1771. 

Service  of  a  subpoena  on  an  infant  personally,  not  good. 

It  was  held  that  service  of  a  subpoena  to  hear  judgment,  personally  on  an  infant,  is 
not  good  service.  It  is  neces.sary  to  serve  his  guardian  ad  litem,  who  i.s  assigned  for 
the  purpose  of  answering,  and  defending  the  suit ;  and  this  is  agreeable  to  the  language 
of  the  order  assigning  him  the  infant's  guardian. 

Ord  v.  Ord. 
15  March  1771. 

Legacies  to  be  paid  at  twenty-one  or  marriage  to  infants,  two  of  whom  did  not  attain 
twenty-one  or  marry  ;  if  the  personal  estate  had  been  sufficient  (which  was  not  the 
case),  it  was  contended  that  the  legacy  would  have  vested,  and  therefore  it  was 
proposed  to  throw  another  legacy  on  the  real  estate,  in  order  to  leave  a  sufficient 
personal  fund.  But  the  Court  refused  so  to  do,  and  declared  that  the  representatives  of 
the  deceiised  legatees  were  not  entitled  to  have  their  legacies  raised  out  of  the  real  estate. 

William  Ord  by  his  will  gave  £5000  to  four  daughters  to  be  paid  at  twenty-one,  or 
marriage,  and  interest  at  5  per  cent,  for  maintenance;  and  charged  his  real  estate  with 
the  payment  of  the  .same. 

Upon  hearing  the  cause  the  fith  July  17G8,  the  Court  declared  the  four  daughters 
at  twenty-one,  would  be  entitled  to  be  paid  the  legacy  of  £5000  each  ;  and  the  saving 
of  the  interest,  after  allowing  for  their  maintenance ;  and  directed  an  account  of  the 
personal  estate  ;  and  the  £5000  to  he  paid  into  the  Bank,  and  laid  out. 

On  the  18th  February  1771,  the  Master  made  his  report,  and  thereby  certified, 
that  the  personal  [440]  estate  would  be  deficient  to  answer  the  legacies  ;  and  therefore 
part  of  it  was  a  charge  on  the  real  estate. 

After  the  decree,  Ehzabeth  and  Susanna,  two  of  the  daughters,  died  under  twenty- 
one. 

The  cause  came  on  this  day  for  further  directions. 

The  plaintiffs  the  other  daughters,  contended,  that  the  .said  deceased  infants,  if  the 
personal  estate  had  been  sufficient,  would  clearly  have  had  a  vested  intere.-^t  in  their 
respective  legacies  ;  but  they  being  a  charge  on  the  real  estate  there  was  a  doubt ;  and 
being  a  doubt,  it  was  pressed  to  take  the  legacy  of  £10,000  given  to  the  plaintifi'  Jemima, 
out  of  the  personal  estate,  atid  ajiply  it  in  paynu'nt  of  tlie  two  deceased  sisters'  legacies, 
and  turn  Jemima's  legacy  on  the  real  estate,  which  was  charged  with  it. 

The  cases  cited  were,  Jackson  t'.  Ferrand,  2  V'ern,  124  ;  Bradley  r.  Powel,  Forrester's 
Reports,  193,-2  Eq.  Ca.  Ah.  253,  057;  Deltrich  v.  Cartlien,  1  Levin,  224,— Dyer  214, 
44  ;  Anonymous  case,  2  Vern.  403  ;  Cotton  v.  Cotton,  by  Lord  Hareourt,  2  Vern.  290  ; 
King  r.  Withers,  Forrester's  Reports,  117,  and  3  P.  Wms.  414  ;  Whitfield's  case,  2  Vern. 
513  ;  (iraves  v.  Mattison,  reported  in  Sir  Thomas  Jones,  201  ;  Hutchins  r.  Foy,  Comyns 
Rep.  716  ;  Bruen  v.  Bruen,  Prec.  Ch.  195  ;  Prowse  v.  Abington,  1  Atk.  482. 

Lord  Bathurst,  C,  said,  he  was  clear  the  legacies  of  the  deceased  infants  did  not  vest ; 
that  he  never  heard  of  marshaUing  assets  where  only  one  fund  was  chargeable  : 

.\nd  therefore  declared,  that  the  late  plaintift's,  Ehzabeth,  and  Susanna,  having 
died  under  the  age  of  twenty-one,  and  unmarried,  the  defendant  Ann  Ord,  [441]  as 
their  personal  representative,  was  not  entitled  to  have  their  legacies  of  £5000  raised 
out  of  the  testator's,  their  late  father's,  real  estates. 
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Verb  v.  Glynn. 
15  March  1771. 

Amending  a  bill  after  a  plea  is  not  allowing  the  plea.     If  after  an  injunction  the  plaintifi' 
amend  his  bill,  the  amendments  cannot  be  used  in  support  of  the  injunction. 

After  the  defendant  had  pleaded,  the  plaintiff  amended  his  bill.  Upon  arguing 
the  plea  this  day,  it  was  contended,  that  amending  the  bill  after  a  plea  is  allowing  the 
plea. 

By  Mr.  Perrin,  for  the  defendant,  it  was  said,  that  amending  a  bill  puts  the  original 
bill  out  of  Court,  and  the  proceedings  are  on  the  amended  bill ;  and  if  you  plead  to  the 
amended  bill,  you  must  plead  de  novo. 

Lord  Bafhurst,  C. — This  cannot  be :  for  the  original,  and  amended  bill  are  but  one 
record  :  the  time  of  fihng  the  original  bill  is  not  altered  ;  and  it  is  only  amended,  and 
written  on  :  amended  by  virtue  of  an  order  dated  on  a  day  specified.  A  bill  of  supple- 
ment is  a  distinct  record. 

And  as  to  what  is  said,  that  after  a  bill  is  amended  the  proceedings  are  on  the 
amended  bill,  that  is,  on  the  original  bill  so  amended  ;  if  a  plaintiff  obtains  an  injunc- 
tion on  his  original  bill,  and  the  defendants  answer,  and  the  plaintiff  amends  his 
bill,  the  proceedings  to  get  rid  of  the  injunction  are  on  the  original  bill,  and  the  answer 
to  it ;  and  the  amendments  cannot  be  used  in  support  of  the  injunction. 

Therefore,  over-rule  the  plea. 


[442]  DooLiTTLE  V.  Walton. 
10  May  1771. 

Injunction  to  prevent  transfer  of  stocks,  not  granted  till  after  the  defendant's 
appearance,  or  being  in  contempt,  and  upon  notice. 

On  the  8th  instant,  a  motion  for  an  injunction  was  granted  as  of  course. 

When  instructions  were  left  to  draw  up  the  order,  it  was  then,  for  the  first  time, 
discovered,  that  it  was  to  prevent  the  defendants  transferring  stocks,  and  that  the 
defendants  had  not  appeared.  Upon  my  refusal  to  issue  the  order,  Mr.  Fleming  served 
me  with  a  notice,  and  this  day  moved  that  I  might  be  directed  to  draw  up  the  order  : 
it  was  moved  by  the  Attorney  General  Mr.  Thurlow. 

Lwd  Bathurst,  C. — There  are  four  kinds  of  injunctions  under  the  head  of  waste  : 
working  of  mines,  printing  and  publishing  books,  &c.,  cutting  down  timber,  or  plough- 
ing up  ancient  meadow,  and  presenting  to  livings  ;  but  this  Court  will  not  grant  an 
injunction  to  prevent  the  transferring  of  stock  till  after  the  defendants  have  appeared, 
or  the  defendants  are  in  contempt  for  want  of  it,  and  upon  notice ;  and  therefore 
the  Register  did  right  in  suspending  the  order. 

Welby  v.  The  Duke  of  Rutl,\nd. 

3  June  1771.     6  Bro.  P.  C.  575,  S.  C.  L2nd  ed.  2  Bro.  P.  G.  39]. 
Bill  for  an  issue  to  try  a  right  to  a  manor,  dismissed. 

Bill  to  have  an  issue  directed  to  try  a  right  to  the  manor  in  question. 

The  cases  cited  were,  Bush  v.  Weston,  bill  quia  timet,  Prec.  in  Ch.  530  ;  Duke  of 
Dorset  v.  Serjeant  Girdler,  Prec.  in  Ch.  530  ;  Corporation  of  York  v.  Pilkington,  5th 
Dec.  1737  ;  re-argued  13th  March  1737-8. 

The  bill  was  dismissed,  and  the  dismission,  on  appeal,  affirmed  by  the  House  of  Lords. 

[443]  Newton  v.  Newton. 

5  June  1771.     Lord  Bathur.st,  C. 

An  issue  directed  to  try  whether  the  plaintiff,  or  the  defendant  was  heir  at  law. 
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Hopkins  i'.  Adcock. 

6  May  1772. 

Effects  sequestered  falling  short  of  a  duty  decreed,  the  order  for  the  Serjeant 
at  Arms  reserved  for  the  residue. 

Effects  sequestered,  amounting  to  a  very  small  part  of  the  duty  decreed  :  the  plaintiff 
obtained  an  order,  for  payment  and  delivery  of  the  so(iuestered  goods,  and  that  the 
order  for  the  Serjeant  at  Arms  and  warrant,  should  be  renewed  for  the  residue.  It 
was  admitted,  that  at  law,  after  a  fieri  facias  executed,  if  other  effects  are  discovered, 
another  fieri  facias  may  regularly  issue,  or  a  aijnas  ad  satisfaciendum.  {Sed  Qv.  if  in 
the  same  county. — J.  D.) 

If  a  capias  ad  satisfaciendtim  is  executed,  no  fieri  facias  can  issue ;  but  after  a 
fieri  facias  is  executed,  the  plaintiff,  if  not  .satisfied,  may  sue  out  a  capias  ad  satis- 
faciendum. 

AiUMS  r.  Goui.n. 
10  June  1771.     Lord  Bathurst,  C. 

The  defendant,  an  infant,  who  was  the  devisee  of  the  equity  of  redemption  of  a 
copyhold  estate,  and  decreed  to  join  in  a  sale  at  twenty-one,  (after  much  consideration), 
liad  liberty  to  shew  cause  against  it  when  he  attained  the  age  of  twenty-one  ;  and  he 
was  to  be  served  with  a  subpoena  for  tliat  purpose. 

[444]  Wainwrigiit  r.  He.\ly. 
28  June  1771. 

Interest  to  be  computed  on  the  sum  reported  due  to  the  plaintiff,  not  confining 

it  to  the  principal. 

Bill  by  the  first  creditor  by  judgment  on  the  estate  of  James  Newsome  Craggs. 
There  had  been  a  decree  in  another  cause  for  an  account  of  the  pensonal  estate,  and  of 
the  debts  of  the  said  James  Newsome  Craggs,  under  which  decree  the  plaintiff  had  come 
in,  and  the  Master  had  taken  an  account,  and  rejwrted  what  was  due  to  him.  On 
hearing  the  cause  the  above  day,  Lord  Batliurst,  C,  ordered  the  Master  to  compute 
interest  on  the  sum  reported  due  to  the  plaintiff,  from  the  foot  of  his  report. 

Seal  v.  Tichener. 
4  July  1771. 

On  the  point,  whether  legacies  were  a  charge  created,  and  whether  vested 

and  transmissible. 

The  bill  was  filed  by  the  representatives  of  two  legatees  to  be  paid  two  legacies  of 
£20  each,  given  by  the  will  of  Henry  Sheffield,  payable  after  the  death  of  the  testator's 
wife,  they  having  died  in  the  life-time  of  the  widow. 

The  cause  stood  this  day  for  judgment. 

Lirrd  Bathur.U,  C. — This  bill  is  brought  by  the  plaintiffs  as  representatives  of  two 
legatees  under  the  will  of  Henry  Sheffield.  He  by  the  will  devises  two  houses  to  his 
wife  for  life,  and  after  his  death  to  the  defendant  Tichener,  he  paying  thereout  £20 
a-piece  to  Henry  Thornton,  and  Thomas  Thornton,  with  interest  from  the  end  of  three 
months  after  the  death  of  the  wife  ;  the  wife  survived,  and  the  legatees  died  in  the 
life-time  of  the  wife. 

[445]  flie  questions  in  the  cause  are,  first,  whether  the  words  in  the  will,  he  paying 
thereout,  create  a  charge  : 

Secondly  :  whether  the  legacies  vested  and  were  transmissible. 

Hutchins  r.  Foy,  Comyns  Rep.  716  ;  Buckly  v.  Stangate,  Forrester's  Rep. 

The  words,  he  paying  thereout,  I  am  of  opinion  make  the  legacies  a  charge  on  the 
houses,  as  they  are  given  to  the  defendant  cvm  onere,  and  were  transmissible. 

Hodgson  V.  Rawson,  9th  December  1747,  1  Ves.  44  :  Wilson  v.  Spencer,  3  P.  Wms. 
172. 

Therefore  declare  the  two  legacies  of  £20  a-piece  given  to  Henry  Thornton  and 
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Thomas  Thornton  by  the  will  of  Henry  Sheffield,  vested  in  them,  and  were  transmissible 
to  their  representatives,  and  are  a  charge  on  the  two  houses  devised  to  the  defendant, 
and  let  the  Master  compute  interest  on  the  said  legacies ;  and  let  the  principal  and 
interest  of  the  said  legacies  be  raised  by  sale  or  mortgage  of  the  said  two  houses,  and 
be  paid  to  plaintiffs,  together  with  their  costs. 

Christopher  v.  Chrlstopher. 
Serjeants  Inn  Hall.     G  July  1771. 

Alteration  of  a  testator's  circumstances,  namely,  marrying  and  having  a  child,  held 
to  be  a  revocation  of  the  will.     Perrot,  Baron,  contra. 

This  cause  stood  for  judgment. 

Mr.  Baron  Perrot. — This  bill  is  brought  by  the  heir  at  law  of  Daniel  Christopher 
deceased  to  have  a  will  made  by  him  revoked ;  to  have  an  account  of  the  profits  of  his 
real  estate,  and  an  account  of  his  personal  estate,  and  to  have  an  allowance  settled  for 
his  maintenance  upon  this  case. 

[446]  Daniel  Chri.stopher,  by  will,  dated  17th  December  1757,  being  at  that  time 
a  married  man,  but  without  issue,  devised  his  real,  and  personal  estate  to  his  then  wife 
for  life  ;  remainder  to  his  brother  the  defendant  Christopher  in  fee.,  and  absolute 
property. 

The  wife  died  in  1761,  and  on  the  10th  of  November  1763  the  testator  married 
Elizabeth,  a  defendant  in  this  cause,  and  died  in  1764,  leaving  his  said  wife,  and  one 
child,  the  plaintifT.  and  without  having  revoked  his  will. 

The  Baron  said,  he  found  he  dift'ered  in  opinion  with  his  Brothers  ;  but  this  he  was 
the  less  concerned  at,  as  perhaps  it  might  be  the  means  to  carry  to  the  last  resort  a  ques- 
tion which  he  thought  of  the  greatest  consequence  to  the  subject,  and  by  these  means 
every  Court  would  in  future  be  uniform  in  their  opinion  upon  it. 

That  the  Spiritual  Court  had  already  determined  the  will  in  question  to  be  revoked 
by  the  alteration  of  the  circumstances,  in  which  the  testator  was  as  above  mentioned  ; 
but  he  was  of  opinion  it  was  not  a  revocation  of  a  will  of  lands. 

Every  one  knew,  he  observed,  that  both  before  and  since  the  statutes  enabling  a 
man  to  devise  lands,  such  wills  might  be  revoked  by  parol,  or  any  other  such  mode, 
which  manifested  an  alteration  of  intent,  in  the  mind  of  the  testator.  This  let  in  many 
inconveniencies  at  the  expence  of  perjury,  and  occasioned  the  making  of  the  Statute 
of  Frauds,  the  preamble  of  which  the  Baron  stated,  and  the  5th  section  of  the  mode 
of  devising  lands,  and  observed  the  difference  between  the  penning  of  the  two  clauses, 
relating  to  [447]  revocations  of  devises  of  lands,  and  of  personal  estate  :  The  first  is, 
an  express  exclusion  of  all  other  manner  of  revocation  ;  the  other  is  a  restriction  upon 
the  method  of  revoking  a  will  of  personal  estate,  by  words,  or  writing,  having  all  other 
methods  existing  ;  the  words  of  the  first,  are  both  negative  and  affirmative,  excluding 
all  other  manner  of  revocation,  as  by  accident,  &c.  He  said  he  could  not  find  any  sub- 
stantial difference  between  revocations  by  deed,  and  by  alteration  of  circumstances  ; 
he  thought  the  statute  meant  to  exclude  all  parol  evidence  in  every  case  of  revocation, 
except  that  necessary  one,  of  the  alteration  of  the  attestation  of  the  instrument  f)f  re- 
vocation, and  that  the  reason  of  the  several  cases,  why  incomplete  deeds,  as  feoftnient 
without  livery,  bargains  and  sale  without  inrolment,  release  without  lease,  well  put 
together  in  Gilbert's  Devises,  p.  93,  will  operate  as  a  revocation,  depends  upon  this, 
that  wills  being  ambulatory  till  the  death  of  the  testator,  the  several  informal  acts 
above  referred  to,  countermand,  and  determine  the  will ;  he  thought  the  present  case 
was  one  within  the  statute,  and  as  open  to  perjury  as  any  other,  that  is.  the  dispute 
concerning  the  reality  of  a  subsequent  marriage,  the  legitimacy  of  the  children,  and 
that  the  statute  meaiit  to  have  an  actual,  not  a  presumptive  revocation  ;  that  it  would 
let  in  proof  of  declarations  of  the  testator,  that  he  intended  his  will  to  stand,  notwith- 
standing such  alterations  of  circumstances  ;  that  in  Parsons  v.  Lanoe,  1  Ves.  189.  Lord 
Hardwicke,  C.  seemed  not  well  satisfied  with  the  case  of  Lugg  r.  Lugg,  1  Lord  Raymond 
441,  that  marr\nng  and  having  children  afterwards  was  a  revocation  of  a  will  of  per.sonal 
estate  ;  that  tlie  ca.se  of  Brown  [448]  i:  Thompson,  1  P.  Wms.  304,  1  Eq.  Ca.  Ab.  413, 
was  taken  up  without  argument  :  He  said,  he  thought  the  present  bill  a  reasonable 
one  (but  did  not  state  in  what  particular),  and  rehed  on  the  inadmissibihty  of  parol 
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evidence  ;  that  in  the  only  instance  wlieic  it  liad  been  received,  that  of  Brown  v.  Thomp- 
son, two  great  men,  Sir  Jolm  Trevor  and  Lord  Keeper  Wright,  differed  in  what  such 
alteration  of  circumstances  consisted,  as  appears  in  1  P.  Wms.  'MU,  in  the  note,  and 
observed  that  from  that  time,  (which  was  in  1701)  to  the  present,  there  was  no  deter- 
mination in  favour  of  any  such  implied  revocation  ;  tliat  there  was  a  great  deal  in  the 
case,  which  sixike  to  the  feelings  of  humanity,  but  still  Courts  could  not  determine  from 
principles  of  jieculiar  hardships ;  it  was  their  duty  jus  dicere,  non  dare,  and  so  concluded 
against  the  plaintiflf. 

Mr.  Barm  Adams. — I  am  of  opinion,  the  alteration  in  the  circumstances  of  the 
testator,  amounts  to  an  implied  revocation  ;  true  it  is,  the  testator  was  married  at  the 
time  of  making  liis  will ;  but  I  shall  consider  that  matter,  as  if  he  had  been  then  a 
bachelor. 

I  hold  it  as  a  rule,  that  wills  do  not  take  effect  from  the  time  of  tlie  execution,  but 
the  death  of  the  testator  ;  that  till  then  they  are  ambulatory. 

The  doctrine  of  revocation  of  wills,  liath  arisen  from  cases  since  the  statute  of  wills  : 
there  can  be  no  revocation,  but  by  exjjress  declaration  of  the  testator,  fir  by  implication 
of  law  ;  by  the  latter,  by  acts  done  contradictory  to,  or  inconsistent  with  such  wills  ; 
u()on  this  principle,  that  they  shew  the  intention,  tliat  lands  should  not  pass  by  such 
will :  even  deeds  not  fully  executed,  or  improjicrly,  as  foi-  want  of  attornment,  &c.,  are 
a  revocation,  Rolls  Abridgment,  Tit.  [449]  Devise,  fol.  614,  G15,  not  as  actual,  but 
implied  revocations  :  so  as  to  inconsistent  acts.  Cook  v.  Bullock,  Cro.  Car.  49  :  so  by 
subse(|uent  acts,  though  the  fee  returns  to,  or  remains  in  the  testator,  EoUs 
Abridg.  GOO  ;  and  Parsons  v.  Freeman,  3  Atkins  741.  These  cases  shew  how  the  law 
watches  tlie  intention  of  the  testator,  that  it  should  continue  as  before,  until  his 
death. 

Thus  matters  stood  until  the  Statute  of  Frauds  :  for  no  provision  being  made 
in  the  Statute  of  Henry  the  Sth,  concerning  revocation,  the  Judges  allowed  of  parol 
proof,  which  being  inconvenient,  that  statute  meant  to  provide  against  it ;  but  left 
implied  revocations  as  before. 

My  learned  Brother  Perrot,  thinks  this  lets  in  the  mischiefs,  the  statute  meant 
to  prevent  :  I  think  it  doth  not  :  declarations  made  by  a  testator  lie  open  to  perver- 
sion ;  but  in  this  case,  it  is  not  declarations,  but  facts  (as  a  subsequent  marriage,  and 
having  children),  are  to  be  proved,  which  are  notorious  matters. 

Before  the  Statute  of  Frauds,  the  will  of  a  single  woman  marrying  afterwards, 
was  held  void,  4th  Co.;  and  though  there  hath  been  no  such  determination  since 
the  statute,  I  doubt  not  the  resolution  would  be  the  same. 

It  must  be  admitted  the  statute  is  strong,  but  yet  it  hath  been  determined  in  many 
cases,  that  it  hath  not  taken  away  revocations  by  implication,  Dister  r.  Dister,  .'i  Levins, 
108;  and  Lord  Lincoln's  case,  1  Eq.  Cases  Abridged  411,  Sparrow  v.  Hardcastle,  3 
Atk.  798,  and  Eccleston  v.  Speke,  Carthew  Reports,  79.  Ilere  the  circumstances 
of  the  testator,  are  to  be  considered  :  when  he  was  without  a  cliild  he  had  left  his 
estate  [450]  to  his  nearest  relation,  liis  brother  ;  but  when  he  had  a  child,  it  became 
dependent  on  him  for  support :  moral  duty,  and  natural  love  called  upon  him  to  give 
it  a  preference  to  every  body. 

It  is  therefore  a  necessary  presumption,  that  he  intended  his  fortune  for  the  benefit 
of  liis  child,  and  if  a  bare  alteration  by  an  incomplete  feoffment.  (S:c.,  shall  be  a  pre- 
sumption of  a  change  of  intent :  shall  not  marriage,  and  a  cliild  born  be  a  sufficient 
presumption  t 

So  it  was  held  in  Brown  r.  Thompson,  1  Eq.  Ca.  Abr.  413,  and  the  determination 
of  Love  V.  Love  in  the  Ecclesiastical  Court,  whereby  marriage,  and  the  birth  of  a  child 
are  a  revocation  of  a  will  of  a  personal  estate,  is  a  foundation  for  us  ;  and  this  opinion 
is  contradicted  by  no  cases. 

In  Parsons  v.  Lanoe,  1  Ves.  189,  there  was  a  child  only,  without  a  subsequent 
marriage  :  In  Jackson  v.  Ilurlock  (Anibl.  487),  before  Lord  Ncjithington,  C.,  a  will 
was  made  immediately  before  marriage,  and  in  contemplation  of  it. 

I  will  not  give  any  opinion,  what  would  be  the  consequence  of  a  marriage  only, 
or  having  a  child  only  after  making  a  will  :  but  in  this  case,  both  marriage,  and  issue 
happening  after  the  will,  I  think  those  alterations  of  circumstances,  a  revocation  of 
the  will. 

Mr.  Baron  Smith  said  lie  was  of  opinion,  that  this  was  an  implied  revocation  of 
the  will  :  that  the  oldest  method  of  devising  was  by  custom  ;  next  by  feoffment  to 
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the  uses  ot  the  last  will ;  then  the  Statute  of  Henry  8th  gave  a  general  power ;  then 

came  the  Statute  of  F'rauds,  which  let  in  a  testamentary  construction. 

[451]  That  at  common  law  a  favourable  construction  is  to  be  put  upon  the  intent 
of  parties  ;  and  in  equity,  where  a  man,  being  cestui  que  trust,  having  only  a  daughter, 
declared  that  after  his  death  she  should  have  his  lands,  but  had  a  son  afterwards,  it 
was  held  the  son  should  have  the  land,  as  cited  in  Shelly 's  case,  1  Co.  100  b.  ;  which 
case  is  also  cited  with  approbation  since  the  Statute  of  Frauds,  in  2  Vern.  41 G  :  that 
revocations,  by  operation  of  law,  though  not  actually,  yet  were  virtually  excepted 
in  the  Statute  of  Frauds,  as  in  Levins  108,  3  P.  Wins.  163  and  170  :  that  the  danger 
of  perjury  lay  in  allowing  of  parol  proof  of  declarations,  not  of  facts  :  and  that  even 
under  the  statute,  there  must  be  parol  evidence  admitted  ;  as  where  a  will  is  burnt, 
torn,  cancelled,  or  destroyed,  by  the  testator's  directions  :  and  so  concluded  for  the 
plaintiff. 

Lord  Chief  Baron  Parker  agreed  with  Mr.  Baron  Adams  and  Mr.  Baron  Smith, 
and  founded  himself  much  on  the  case  cited  by  Mr.  Baron  Smith  out  of  1  Co.  100  b., 
and  in  2  Vern.  416;  and  in  addition  mentioned  Roper  against  Eatclifl'e,  in  1712 
(2  Eq.  Ca.  Abr.  771),  where  a  devise  to  a  papist,  though  incapable  of  taking,  was  held 
a  revocation.  » 

And  the  Court  declared  that  a  subsequent  marriage,  and  a  child  born  were  a  revo- 
cation of  the  will,  and  that  the  estate  descended  to  the  daughter,  subject  to  the  wife's 
dower  ;  and  that  the  personal  estate  was  to  be  divided  (agreeably  to  the  determination 
concerning  this  will  in  the  Spiritual  Court)  according  to  the  statute,  and  that  the 
plaintiff  the  daughter  was  entitled  to  two  thirds  ;  and  ordered  an  account  accordingly, 
and  directed  costs  to  be  paid  out  of  the  estate. 
[Mews'  Dig.  Will,  V,  1.    See  now  Wills  Act  1837  (7  Will.  iv.  &  1  Vict.  c.  26),  s.  18.] 

[452]  Fell  v.  Hornby. 

11  July  1771.    Lord  Bathurst,  C. 

Bill  for  an  account  of  the  defendant's  personal  estate,  and  of  what  he  had  given, 
or  agreed  to  give  to  another  with  his  daughter ;  he  having,  on  the  marriage  of  one 
of  his  daughters  with  the  plaintiff,  engaged  to  make  his  daughters  equal.  The  de- 
fendant demurred  :  the  demurrer  was  over-ruled.  Smithson  v.  Lewis,  1  Vern.  398, 
399,  was  cited. 

Young  v.  Dennlx 

11  July  1771. 

The  testator  devised  all  his  estates  to  James  Holmes  his  brother  (who  was  his  heir 
at  law)  in  fee,  subject,  and  liable  to  the  payment  of  his  debts  and  funeral  expences, 
and  appointed  him  executor.  Lord  Bathurst,  C,  held  the  devise  to  him  as  heir,  to  be 
void,  and  that  the  estate  consequently  descending  to  him  was  legal  assets,  in  conformity 
to  the  case  of  Fremoult  and  Didire,  1  P.  W.  429. 

Vernon  v.  Wells. 

13  July  1771. 

Exceptions  to  an  award  under  an  order  of  reference  to  an  arbitrator. 

Lewis  Chauvet  Esquire,  a  purchaser  of  part  of  the  estates  in  question,  on  the  30th 
of  October  1770,  preferred  his  petition  to  the  then  Lords  Commissioners  for  the  custody 
of  the  Great  Seal  ;  shewing  {inter  alia)  that  he  had  been  reported  the  best  purcjiaser  of 
lot  2d,  in  the  particular  mentioned  to  contain  106  acres,  at  the  price  of  £4700,  but 
that  such  lot  did  contain  no  [453]  more  than  84  acres  ;  and  therefore  prayed  a  pro- 
portionable allowance  out  of  his  purchase  money. 

On  the  22d  December  1770,  the  petition  came  on  to  be  heard,  and  was  ordered 
to  stand  over  ;  and  in  the  mean  time  it  was  ordered  that  the  defendants'  solicitor 
should,  according  to  his  undertaking  in  Court,  sliew  to  Elliot  Bishop  Esquire,  at  such 
time  as  he  should  appoint,  the  land,  according  to  the  particular  under  which  the 
petitioner  purchased,  and  Mr.  Bishop  was  to  certify  his  opinion. 
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On  tlie  l-2th  Maicli  1771,  the  defendunts  prefcirod  tlicir  petilicni  to  the  Lord  Chan- 
cellor, settin^j  forth  (anionf,'st  other  thinjj;s),  tliat  the  defendants'  solicitor  had  shewn 
the  land  to  Mr.  Bishop,  and  tiiat  he  was  ready  to  make  liis  report  coneeriiing  the  same  ; 
and  therefore  prayed,  that  Mr.  Chauvet's  petition  nii^dit  be  set  down  to  he  heard  upon 
Mr.  Bishop's  report  and  that  the  same  nii(,'lit  he  dismissed,  and  the  defendants  paid 
their  costs. 

On  the  'Jt)th  March  1771,  hoth  petitions  came  on,  and  Mr.  Bishop  attended  in  his 
place  at  the  bar,  and  delivered  in  Court  a  report  in  writing,  whicli  was  ofl'ered  to  be 
read,  but  objected  to  by  the  Solicitor  (Jcnerai  (Mr.  W'edderburne).  Counsel  for  Mr 
Cluuivet,  who  insisted  tiuit  the  report  ought  to  be  filed,  and  confirmed,  before  the 
defendants  had  a  right  to  ground  any  order  upon  it;  and  that  Mr.  Cluuivet,  after 
the  report  was  filed,  had  a  right  to  take  exceptions  to  it.  Mr.  Ambler,  for  the  de- 
fendiUit^,  insisted  that  the  reference  was  only  to  procure  better  evidence  of  a  fact,  than 
had  been  made  out  by  aHidavit,  and  that  Chauvet  had  not  any  more  right  to  require 
this  evidence,  in  the  shajie  of  a  report  to  be  filed,  and  confirmed,  than  he  would  liave 
had  to  require  Mr.  [454]  Bishop's  affidavit  to  be  filed,  and  confirmed,  if  he  had  thought 
fit,  to  make  one  to  the  same  effect  as  his  report ;  *  and  that  he  miglit  have  done  so  if 
he  had  pleased,  or  even  made  a  verbal  report  at  tlie  bar,  or  none  at  all  ;  for  that  the 
Court  did  not  require  him  to  make  any  report,  but  only  directed  the  petition  to  stand 
over  until  the  defendants'  solicitor  had  shewn  the  land  ;  and  that  any  exception  Mr. 
Ghauvet  had  to  the  report,  might  be  taken  at  the  bar. 

Tiie  Solicitor  General  in  reply  insisted,  that  Mr.  Bisho])  was,  in  fact,  an  arbitrator 
between  the  parties  ;  that  any  reference  to  an  arliitrator  required  an  award,  or  report 
in  pursiuince  of  it :  that,  by  the  course  of  the  Court,  such  award,  or  report  ought 
to  be  filed,  that  any  party  aggrieved  might  except  thereto,  so  as  to  put  the  whole  matter 
upon  record  ;  and  that,  if  it  were  otherwise,  the  injured  party  would  be  without  evi- 
dence upon  an  appeal.  Upon  liis  Lordship's  consulting  the  bar,  and  Mr.  Howard, 
who  then  sat  as  Register,  they  coincided  with  Mr.  Solicitor  General,  and  tlie  report 
was  ordered  to  be  filed. 

The  report  was  accordingly  filed;  and  on  the  9th  of  April  1771,  an  order  was 
made  to  confirm  it  nisi  ;  Mr.  Ghauvet  filed  exceptions  to  the  report,  which  were  argued 
on  the  15th  July  1771,  and  over-ruled. 

BoTTS  v.  Verei^t. 
(Reg.  Lib.  A.  fol.  327.)     19  July  1771.    Lord  Bathurst,  G. 
Application  to  examine  a  witness  de  bene  esse,  upon  affidavit  he  was  going  to  Scot- 
land.    After  long  debate,  it  was  ordered  ;  Scotland,  although  not  [455]  '^wt  of  the  realm, 
being  out  of  the  jurisdiction  of  the  Court  to  compel  the  witness  to  attend  to  be  examined, 
when  he  arrived  there. 

[Mews'  Dig.  Evidence,  VII,  4,  a,  ii.     See  Blackwood  v.  Burrowes,  1842, 

Flan.  &K.  030.  J 

Smith  v.  Clarke. 

24  Aug.  1771.     I/)rd  Bathurst,  C. 

Notice  of  motion  for  an  injunction  to  stay  the  working  of  coal  mines,  saved,  until 
the  first  seal  after  Michaelmas,  the  defendant  undertaking  not  to  do  any  thing  in  the 
mean  time.  After  the  seals  subsequent  to  Trinity  Term  were  over,  the  defendant 
began  to  sink  a  pit.     On  application  by  petition,  an  injunction  was  granted. 

GooDESoN  V.  Gallatin. 
10  Dec.  1771. 
The  origin  of  the  jurisdiction  of  this  Court  in  regard  to  injunctions,  and  to  what  extent. 
Upon  application  for  an  injunction  : 
Lord  Bathurst,  C,  said,  that  when  this  Court  first  granted  injunctions,  it  seems  to 

*  Mr.  Ambler  was  mistaken  ;  for  had  it  been  by  way  of  affidavit,  by  the  standing 
orders  of  the  Court,  no  affidavit  is  to  be  given  in  evidence  until  it  is  filed,  and  put  upon 
record  ;  which  seems  highly  proper  ;  for  should  a  deponent  be  found  to  have  sworn 
falsely,  his  attidavit,  unless  filed,  might  not  be  forthcominj;,  on  which  to  indict 
him.-J.  I). 
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have  taken  its  jurisdiction  from  tlie  writ  of  prohibition  of  waste  ;  and  to  have  extended 
it  against  a  tenant  for  life,  or  a  tenant  for  years  from  ploughing  ancient  meadows, 
from  throwing  down  ancient  inclosures,  which,  though  not  strictly,  is  of  the  nature 
of  waste  ;  from  printing  books,  and  from  exercising  new  inventions  ;  from  the  working 
of  mines,  possessing  bills  now  out  of  use  in  this  kingdom,  but  still  in  use  in  Ireland  ; 
and  this  Court  will  grant  an  injunction  whether  covenant,  or  no  covenant.  The 
grantor  of  a  common  overstocks  it ;  this  Court  will  grant  an  injunction.     2  Vern.  116. 

[456]  DuR.^ND  V.  Hutchinson. 
20  Jan.  1772. 

Motion  to  amend  a  bill  by  striking  out  a  party,  and  making  him  a  defendant,  after 
bill  dismissed. 

The  Court  gave  the  plaintiff'  leave  to  amend,  paying  all  costs. 

Errington  v.  Evans. 

7  Feb.  1772. 

The  testator's  making  of  a  bond  debtor  one  of  his  executors,  does  not  extinguish 

the  debt. 

The  question  in  this  cause  was,  whether  a  bond  debt  due  to  the  testator  from  one 
of  the  defendants,  who  was  one  of  the  executors,  and  proved  the  will,  was  extinguished. 

It  was  argued  by  Mr.  Attorney  General,  that  a  personal  estate,  of  which  the  bond 
is  part,  is  in  law  a  gift  to  the  executor  ;  but  that  it  was  a  gift  operating  only  by  con- 
clusion in  law,  and  not  as  the  intent  of  the  testator. 

In  Wankford  v.  Wankford,  in  Salkeld  299,  it  is  expressly  laid  down,  that  making 
a  debtor  an  executor,  is  making  him  a  specific  legatee  as  to  the  debt,  and  not  to  be 
taken  away  from  him  to  make  other  legatees  equal  to  him,  nor  for  the  benefit  of  a 
residuary  legatee. 

In  Brown  i>.  Selvyn  the  words  of  the  wiU  were  :  "  As  to  the  rest,  residue,  and 
remainder  of  my  personal  estate,  I  give  the  same,  and  every  part  thereof,  unto  such 
of  my  executors  as  shall  duly  take  on  him,  or  them  the  execution  of  my  will." 

[457]  Lord  Chancellor. — I  take  it  upon  the  foot  of  the  will. 

Where  an  obligee  makes  an  obligor  one  of  the  executors,  and  takes  no  notice  of  tlie 
bond,  but  devises  the  residue  of  the  estate  to  others,  I  am  clear  it  is  not  an  extinguish- 
ment of  the  debt,  though  at  law  it  will  be  so,  because  a  personal  demand  once  suspended 
is  not  to  be  resumed. 

Therefore,  declare  that  the  bond  is  to  be  considered  as  a  debt  subsisting  at  the 
death  of  the  testator,  and  to  be  accounted  for  as  his  personal  estate  ;  and  let  the 
defendant  Evans  account  accordingly. 

Clare  Hall  v.  Orwin. 

22  Feb.  1772. 

The  question  in  the  cause  being  between  persons  in  their  ecclesiastical  capacity,  this 
Court  would  not  interfere,  but  left  it  to  the  Ecclesiastical  Court,  as  being  the  proper 
Court  to  determine  it. 

The  bill  was  filed  against  several  lessees,  and  vicars  for  tythes  in  kind. 

By  the  defendants  it  was  contended,  that  the  question  being  between  ecclesiastical 
persons,  it  ought  to  be  determined  by  the  Ecclesiastical  Courts. 

The  plaintiff,  on  the  contrary,  insisted,  that  a  Court  of  Equity  had  a  jurisdiction,  and, 
in  reahty,  was  the  proper  Court,  and  quoted  a  passage  out  of  Bishop  Gibson's  works. 

The  Bishop  says,  though  there  is  not  any  reason  that  the  lay  fee  should  not  be 
subject  to  ecclesiastical  jurisdiction,  as  well  as  the  Exchequer ;  yet  the  Courts  at 
Westminster  have  so  often  determined  against  it,  that  it  is  evident  the  Ecclesiastical 
Courts  have  not  such  jurisdiction. 

[458]  The  cases  cited  were,  Twiss  v.  Brazen  Nose  College,  328;  Brook,  Tit.  Juris- 
diction, placito  9  ;  Drake  v.  Taylor,  Strange  Eep.  87. 

Lord  Chancellor.— This  bill"  is  brought  by  Clare  Hall  against  lessees,  and  vicars 
for  tythes  of  corn* 
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Till' viiiusets  iipa  right  ti)  tytliesln  kind.  • 

Alxmt  tliree  centuries  after  the  conquest,  the  isle  of  Ely  was  one  of  the  most  fertile 
parts  (if  Knfiland.  till  the  fliKids  broke  in  upon  it  ;  hut  at  what  particular  period  that 
iiap[K;ned,  antiiiuarians  tlifl'er. 

The  question  between  the  vicar,  and  rector  is,  who  shall  be  entitled  to  all  the  great 
tylhes. 

Jt  is  riijhtlv  laid  down,  that,  prima  facie,  tlie  rector  is  entitled  to  all  great  tythes  : 
it  is,  therelore",  iiicuiiibent  on  the  vicar  to  prove  his  right,  contrary  to  the  rector. 

The  question  then  is,  whether  the  vicar  has  shewn  a  title. 

If  the  dispute  arise  between  ecclesiastical  jier-son.^,  it  is  right  for  the  Spiritual  (  ourt 
to  determine  it  ;  and  it  is  so  laid  down  in  1  Leonard  58. 

Sup|)ose  that  there  had  been  an  action,  or  a  dispute  between  an  hospital  and  vicar, 
as  to  great  tythes  in  any  particular  lands,  it  would  have  been  determined  in  the  Spiritual 
Court. 

Coming  into  lay  hands,  the  Spiritual  Court  could  not  determine  it. 

This  matter  evidently  occui-s  between  ecclesiastical  persons  :  therefore,  let  t  he  bill 
1x3  dismissed. 

[459]  Blake  r.  Blake. 

(Reg.  Lib.  A.  fol.  1G4.)     28  Feb.  1772. 

Application  to  approve  of  the  marriage  of  an  infant,  under  the  stat.  26  Geo.  2.     The 

testamentary  guardian  being  in  parts  lieyond  the  seas. 

Andrew  RIake.  by  his  will,  dated  the  1st  of  July  17U0.  appointed  Sir  W'iiliaiii  Gage, 
RoWit  llarland  Esquire,  now  Sir  Robert  llarland,  and  Sergeant  Hooper,  tru.stees, 
and  guardians  of  his  younger  children.  Mary  Ann  Blake  was  one  of  such  children. 
Sir  William  (Jage  acted  as  guardian  till  his  death,  when  Patrick  Blake  was  appointed 
guariliaii  by  the  Court,  for  the  jiurjiose  of  receiving,  and  applying  the  money  allowed 
for  the  maintenance,  and  education  of  the  infants  ;  Hooper  having  been  dead  many 
years,  so  that  Sir  Robert  llarland  was  the  surviving  trustee. 

A  marriage  having  been  jiropo.sed  between  Lord  Ahjntfort,  and  the  said  Mary  Ann 
Blake,  the  same  was,  upon  a  reference  to  t  he  Master,  ajjproved,  and  ordered  to  lie  canied 
into  execution.  Sir  Roliert  Harland,  the  only  surviving  testamentary  guardian, 
lieing  the  commander  of  a  squadron  of  ships  in  the  East  Indies,  so  that  his  consent 
could  not  lie  had  to  the  intended  marriage,  as  by  the  .statute  of  the  IG  Geo.  2  is  required, 
the  said  Mary  Ann  tlie  infant  preferred  her  jietition  to  Lord  B;ithurst,  C,  stating  to 
the  above  effect,  and  praying  that,  in  case,  ujxin  examination,  the.  said  intended 
marriage  should  appear  to  be  proper,  that  his  Lordship  would  declare  the  same  to  be 
80,  pursuant  to  the  said  act  of  parliament. 

Upon  this  petition  the  parties  were  ordered  to  attend  his  Lordship  on  the  above 
day,  which  they  did  ;  and  the  jietitioiier  Mary  Ann  Blake  having  attended  him,  by 
his  direction,  at  his  hou.^e,  his  Loi(l-[460]  ■'^hip  having  conversed  in  private  with  her 
resp(>ctiiig  the  said  intended  marriage,  and  having  given  her  time  to  consider  thereof 
until  this  morning,  and  having  received  a  letter  under  her  hand,  desiring  his  I.,ordship's 
consent  to  the  said  intended  marriage,  declared  the  same  to  be  a  ])roper  marriage. 

Lloyd  r.  . 

27  March  1772. 

One  of  the  defendants  was  a  lunatic.  The  committee  of  his  estate  was  also  a  de- 
fendant ;  he  refusing  to  put  in  an  answer  for  the  lunatic,  Mr.  Keiiyon  moved,  on  behalf 
of  the  plaintiff,  that  the  committee  might  put  in  an  answer  for  the  lunatic  by  a  given 
time  ;  or  that  one  of  the  Six  Clerks  might  lie  appointed  guardian  of  the  lunatic  ad  litem. 
Sir  Thomas  Sewel,  M.  R.,  said,  the  proper  course  was,  to  proceed  against  the  lunatic ; 
and  if  the  committee  refused  to  answer,  to  apply  to  the  Great  Seal  to  appoint  a  new  com- 
mittee of  the  estate. 

Bathurst  v.  De  La  Zouch. 

27  March  1772. 

Bill  against  an  executor  for  an  lU'count.  The  defendant  had  become  bound  with 
the  testator  in  a  bond  for  another  person.  The  only  question  was,  wlietlier  he  should 
be  at  liberty  to  retain  it  out  of  the  testator's  estate. 
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Lord  Chancellor,  on  a  subsequent  day  (29  July  1772),  determined  that  the  defendant 
was  entitled  to  retain  the  whole  of  what  was  due  on  the  bond. 

[The  accuracy  of  this  report  was  questioned  by  Eomilly,  M.  R.,  Boyd  v.  Brooks, 

1864,  34  Beav.  7.j 


[461]  HooLEY  V.  Hatton. 

16  May  1772.     1  Bro.  C  C.  390  in  not. 

Where  a  larger  legacy,  by  a  codicil,  was  held  not  to  be  a  satisfaction  of  a  legacy 

by  the  will. 

Lady  Cecilia  Isabella  Finch,  by  her  will,  dated  30th  Augu.st  17G0,  gives  the  plaintiff 
£500,  payable  in  three  months  after  her  death,  with  interest. 

By  a  codicil,  dated  21.?it  October  1768,  she  gives  the  plaintiff  an  annuity  of  £12 
for  her  hfe. 

By  a  second  codicil,  dated  21st  October  1769,  expre.ssing  it  to  be  a  codicil  to  her 
will,  she  gives  the  plaintiff  £1000,  but  doth  not  direct  any  time  of  payment. 

The  plaintiff  brought  her  bill  for  payment  of  both  legacies  ;  and  upon  hearing 
the  cause  at  the  Rolls,  both  were  decreed. 

The  cause  came  on  this  day  (16  May  1772)  on  an  appeal  from  that  decree  ;  when 
it  was  insisted,  that  the  legacy  by  the  second  codicil  was  to  be  considered  as  an  ademp- 
tion of  the  legacy  by  the  will. 

The  cases  cited  wei'e,  Masters  v.  Masters,  1  P.  W.  421  ;  Duke  of  St.  Albans  v.  Beau- 
clerk,  2  Atk.  696  ;  1  Bro.  C.  C.  392,  in  not. ;  Brown  ;'.  Duke  of  Bolton,  determined  by 
Lord  Camden. 

The  cause  was  afterwards  (6  Feb.  1773)  re-argued  before  the  Lord  Cliancellor, 
assisted  by  Lord  Chief  Baron  Smith,  and  Mr.  Jiustice  Aston. 

Mr.  Justice  Aston. — The  appeal  is  from  so  much  of  the  decree  as  declares  the  plain- 
tiff entitled  to  the  legacy  of  £500  given  by  the  will,  and  the  £1000  given  by  the  codicil ; 
the  defendants  insisting,  that  the  legacy  of  £1000  is  a  satisfaction  of  the  legacy  by  the 
^vill. 

The  surest  way  to  determine  a  case  of  this  kind  is,  to  consider  the  intention  of  the 
testator. 

[462]  1'1'e  legacy  of  £500  is  payable  in  three  months,  with  interest.  The  legacy 
by  the  codicil  is  without  any  time  of  payment  prefixed  to  it,  or  mention  of  interest ; 
which,  of  course,  will  not  be  payable  until  a  year  after  the  testator's  death. 

Had  she  meant  it  as  a  satisfaction,  it  would  have  been  easy  for  her  to  have  said, 
I  revoke  the  legacy  of  £500,  and  in  lieu  of  it  I  give  her  £1000. 

Many  arguments  have  been  urged,  and  many  cases  cited,  but  they  leave  the  matter 
still  neutral.  Upon  the  whole,  I  conclude,  the  testatrix  did  not  mean  the  legacy  by 
the  codicil  to  be  a  satisfaction  of  the  legacy  by  the  will ;  therefore,  I  think  the  plaintiff 
is  entitled  to  both,  and  that  the  decree  is  right. 

Lord  Chief  Baron  Smith,  for  the  reasons  given  by  Mr.  Justice  Aston,  concurred 
with  him.  that  the  plaintiff  was  entitled  to  both  legacies. 

Lord  Chancellor. — When  the  matter  was  first  brought  on  before  me,  I  had  some 
doubts;  and  it  being  a  matter  of  consequence,  I  was  desirous  of  having  further 
assistance. 

The  question  in  the  cause  it  is  unnece.ssary  to  repeat. 

This  Court,  in  determining  on  personal  estate,  must  be  governed  by  the  Ecclesi- 
astical Court,  where  it  has  a  concurrent  jurisdiction. 

Where  there  are  two  legacies  given  by  the  same  will,  it  lies  on  the  legatee  to  prove 
that  the  testator  meant  two  legacies  :  but  where  they  are  given  by  two  instruments, 
it  lies  on  the  hccres,  to  prove  that  such  was  not  his  meaning. 

Now,  in  this  case,  is  there  any  internal  evidence  '!  Nothing  of  that  kind  is  to  be 
collected  ;  therefore,  it  must  be  determined  by  general  rules. 

[463]  His  Lordship  cited  Wallop  v.  Hewett,  2  Cli.  Rep.  70  ;  Wyndham  v.  Wyndham, 
Finch  Rep.  267  ;  Governors  of  Christ's  Hospital  r.  Gould,  22  Feb.  22  Car.  2  ;  Newport 
V.  Kinaston,  Finch  Rep.  294  ;  Pitt  r.  Pidgeon,  1  Ch.  Ca.  301  ;  as  being  all  in  point. 

And  the  decree  wa-s  affirmed. 
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John  Ardkoife.  Pl.-untiff:  Tiihmas  Bknnkt,  Thomas  ('ai.vkki.ey,  and  Ei.izabkth 
Wii.sdN,  widow,   Defendants. 

(Reg.  Lib.  B.  fol.  554.)    2  July  1 772. 

A  purelmsed  a  copyliold  estate,  wliieh  was  surrendered  to  him  out  of  Court,  hut  lie 
died  before  lie  was  admitted.  Qu.  Whether  it  pasised  by  tlie  will  1  The  heir  at 
law,  a  feme  covert,  to  whom  a  legacy  of  £5000  was  given  by  the  same  will,  for  her 
separate  use,  having  constantly  received  the  interest  for  five  years,  was  held  to  have 
elected  to  take  under  the  will  ;  and  it  was  determined  that  her  infant  heir,,  who  had 
lieen  admitted,  held  the  premises  in  trust  for  the  devisee. 

William  Dormer,  in  consideration  of  £1200,  paid  by  John  Wil.son  on  the  5th  of 
September  1765,  surrendered  out  of  Court,  into  the  hands  of  the  Lord  of  the  manor 
of  Tottenliam  High  Cross,  in  Middlesex,  certain  lands,  held  of  the  said  manor,  to  the 
use  of  the  said  Julin  Wilson  and  his  heirs. 

John  WiLson,  immediately  upon  the  purcha.se,  made  his  will,  and  thereby  (amongst 
other  things)  devised  the  said  copyhold  estate  to  Elizabeth  Wilson  his  mother,  a  de- 
fendant iu^the  cau.se,  in  fee  ;  and  by  his  said  will  gave  £5000  to  trustees,  to  pay  the 
interest  to  his  sister  Elizabeth,  tlientlie  wife  of  the  plaintiH',  for  lier  separate  use,  and 
the  principal,  after  her  death,  to  her  appointment ;  and  in  default  of  her  appointment, 
to  her  executors  or  administrators. 

Before  the  said  surrender  was  presented  in  Court,  and  before  the  said  John  Wilson 
was  admitted,  and  consequently  before  he  could  surrender  the  copyhold  piemises 
[464]  so  purchased  by  him  to  the  use  of  his  will,  he  died;  namely,  on  the  lOtli  of 
October  1 7(J5,  leaving  his  said  sister  Eliziibeth  his  heir  at  law. 

On  the  19th  of  April  1766,  at  a  Court  then  held,  the  said  defendant  was  admitted 
to  the  copyhold  premises  as  devisee. 

She  continued  in  possession,  without  interruption,  till  the  death  of  Elizabeth,  the 
plaintiff's  late  wife,  which  happened  about  five  years  after,  when  the  plaintiff,  as 
guardian  to  John,  his  infant  son,  the  heir  of  the  said  Elizabeth,  procured  him  to  be 
admitted  to  the  copyhold  premises.  Elizabeth,  the  plaintifl"s  late  wife,  the  legatee, 
continued  to  receive  the  interest  of  her  legacy  of  £5000  to  her  death  ;  and  she  dying 
without  having  made  any  appointment  of  it,  the  plaintiff  her  liusbaiid  took  out 
admini-stration  to  her  ;  and  in  right  thereof  claimed  the  said  legacy,  and  filed  his  bill 
to  have  the  funds,  in  which  the  same  was  invested,  transferred  to  him. 

The  defendants,  by  their  answer,  submitted,  that  as  the  legacy  to  the  heir  was  of 
greater  value  than  the  copyhold,  the  devisees  ought  to  be  satisfied  the  value  of  the  said 
copyhold  premises,  in  case  the  devise  thereof  should  be  void,  out  of  the  said  legacy. 

The  cause  came  on  the  18th  of  June  1771  (Reg.  Lib.  A.  fol.  394),  before  Sir  Thomas 
Sewel,  M.  R.,  but  John  Ardesoife.  the  infant  heir  at  law  of  Elizabeth  the  plaintifl"'s 
late  wife,  not  being  a  party,  his  Honour  declared,  "the  plaintiff  as  administrator  of 
the  -said  Elizabeth  his  wife,  was  entitled  to  the  funds  in  which  the  said  legacy  of  £5000 
was  invested,  subject  to  any  satisfaction,  which  upon  the  determination  of  the  above 
question,  the  plaintiff  might  be  liable  to  make  to  the  defendant  [465]  Elizabeth  Wilson, 
the  mother  of  the  testator,  resjiccting  the  .said  copyhold  pieiuises  ;  and  by  {'onsent 
£1600  Ea,st  India  annuities  were  to  be  transferred  to  the  Accountant  General,  to  make 
good  to  the  said  defendant  Elizabeth,  what  she  might  be  deemed  entitled  to,  in  ca.se 
she  should  lose  the  benefit  of  the  devise  ";  and  the  heir  at  law  not  being  a  party  in 
that  cause,  the  said  cause  as  to  that  matter,  was  ordered  to  .stand  over  to  be  further 
heard,  until  the  following  cause,  the  said  Elizabeth  Wilson  the  devisee,  plaintiff,  the 
said  Lsaac  Ardesoife  the  father,  and  John  Ardesoife  the  infant  heir,  defendants,  should 
be  brought  on,  and  both  causes  to  be  heard  together. 

Both  causes  came  on  to  be  heard  (25.  29,  &  30  June,  &  2  July  1772). 

The  said  Elizabeth  Wilson  by  her  bill  stated  the  purchase  of  the  copyhold  estate 
by  John  her  son  ;  the  surrender  of  it  out  of  Court  to  the  use  of  him,  and  his  heirs  ; 
the  devise  of  it  to  her  in  fee  ;  and  his  death  before  he  was  admitted  ;  and  her  admission 
to  the  said  premises  as  devisee  thereof,  as  before  stated  ;  and  insisted,  that  though  the 
said  John  Wilson  was  not  admitted,  and  consequently  could  not  surrender  the  copy- 
hold premises  to  the  use  of  his  will,  yet  the  devise  was  good,  for  the  vendor  having 
surrendered  the  same  out  of  Court,  and  John  Wilson  the  purchaser,  having  died  before 
the  surrender  could  be  presented,  and  before  he,  by  any  act  of  his,  could  be  admitted ; 
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tlierefore  the  legal  estate,  and  interest  in  the  said  premises,  until  the  surrender  was 
presented,  and  the  said  John  Wilson,  or  some  other  person,  was  admitted  to  the  said 
estate,  under  the  said  surrender,  remained  in  the  said  William  Dormer  the  vendor,  as 
a  trustee  for  [466]  the  said  John  Wilson ;  and  as  the  said  John  Wilson  could  not 
procure  the  legal  estate  and  interest,  in  the  copyhold  premises,  in  order  to  surrender 
the  same  to  the  use  of  his  will ;  and  by  reason  thereof,  being  only  seised  of  a  trust,  or 
equitable  interest  therein,  such  interest  was  well  devised,  and  passed  by  his  will ;  and 
she  insisted,  that  the  legacy  of  £5000  to  the  said  Elizabeth  Ardesoife  was  in  lieu  of  all 
claim  in  respect  of  the  said  copyhold  estate  ;  that  she  lived  five  years  after  the  plaintiff 
the  devisee  was  admitted  to  the  said  copyhold  premises,  without  setting  up  any  claim, 
and  having  constantly  received  the  interest  of  the  said  legacy  to  the  time  of  her  death, 
it  was  and  ought  to  be  considered  as  making  her  election  to  take  under  the  will  ;  and 
that  the  same  ought  to  be  binding  and  conclusive  on  the  defendant  John  Ardesoife  the 
husband  and  administrator,  and  on  John  Ardesoife  her  infant  heir. 

The  bill  therefore  prayed,  that  the  will  and  the  devise  to  the  plaintiff,  might  he 
established;  and  that  the  copyhold  premises  might  be  surrendered  to  the  plaintiff; 
and  that  the  defendants  might  accoimt  for  the  rents  and  profits. 

The  defendant  Ardesoife  by  his  answer,  admitted  the  will  of  John  Wilson,  his  pur- 
chase of  the  copyhold  e.state.  and  the  devise  of  it  as  before  stated  to  the  plaintiff  Elizabeth 
Wilson  ;  and  also  that  the  testator  gave  such  legacy  of  £1000  and  in  such  manner  to 
Elizabeth  his  sister,  and  heir  at  law,  as  stated  in  the  bill  ;  he  also  admitted,  that  the 
said  copyhold  premises  were  surrendered  out  of  Court,  to  the  use  of  the  said  testator 
in  fee  ;  and  that  he  ched  before  [467]  such  surrender  was  presented  for  admisssion  ; 
but  insisted,  the  testator  might  have  been  admitted,  if  he  had  used  due  diligence,  by 
having  a  special  Court,  for  that  the  said  surrender  was  on  the  5th  of  September  1765, 
and  he  died  on  the  10th  of  October  following;  and  further  insisted,  that  the  .said 
legacy  of  £5000  was  not  in  lieu  of  all  claims  on  the  estate  of  the  testator ;  and  that 
Elizabeth  his,  the  defendant's,  late  wife,  had  not  elected  to  take  under  the  will,  as 
suggested  by  the  bill. 

On  this  day  (2  July  1772,  Reg.  Lib.  B.  fol.  554-),  his  Honour  declared,  it  appeared 
from  the  evidence,  that  Elizabeth  Ardesoife,  had  made  her  election  to  take  the  £5000 
which  appeared  to  be  of  greater  value,  than  the  copyhold  premises,  and  therefore 
she  was  bound  bj-  such  election  :  and  that  the  defendant  John  Ardesoife  the  infant 
heir,  who  had  been  admitted  to  the  said  copyhold  estate,  as  customary  heir,  was  likewise 
bound  thereby  ;  and  that  the  plaintiff  Elizabeth  Wilson  was  in  equity  entitled  to 
the  benefit  of  the  said  devise  ;  and  decreed  the  infant,  when  he  attained  the  age  of 
twenty-one  years,  unless  he  shewed  cause  to  the  contrary,  to  surrender  the  said  copy- 
hold estate  to  the  said  Elizabeth  Wilson,  and  that  she  should  hold  and  enjoy  it  in  the 
mean  time ;  and  Isaac  Ardesoife  the  father  was  to  account  for  the  rents  and  profits, 
and  to  pay  the  balance  to  the  said  Elizabeth  Wilson. 

[Distinguished,  Campbell  v.  Ingilby,  1856,  21  Beav.  582.] 

[468]    BlHTEXSON    v.    WlXDER. 

17  July  1772. 

Payment  by  an  executor,  or  administrator  of  simple  contract  debts,  not  having  any 
notice  of  debts  by  specialty,  good  payment,  and  no  devastavit. 

On  the  16th  of  June  1737,  John  Kerril  executed  a  bond  to  Ralph  Boswel ;  Ralph 
died,  and  appointed  Henry  Boswel  his  executor  ;  Henry  died,  and  made  the  plaintiffs 
his  executors,  who  proved  his  vdW  :  In  1776,  John  Kerril  died  intestate,  seised  of  real 
estates,  wMch  descended  to  Ann  his  heiress  at  law,  the  wife  of  William  Hughes  one 
of  the  defendants  ;  Mary  the  wife  of  the  defendant,  obtained  letters  of  administration 
of  Kerril,  the  intestate's  personal  estate,  and  possessed  it,  and  being  ignorant  of  the 
said  bond,  applied  the  personal  estate  in  pajtaent  of  debts  by  simple  contract ;  the 
plaintiff  filed  his  hill  against  the  heir  at  law,  and  also  against  the  administratrix,  for 
an  account  of  her  intestate's  personal  estate  ;  and  to  be  paid  by  her  personally  his 
bond  debt,  she  ha\ing,  as  was  insisted  by  the  Solicitor  General  Mr.  Wedderburne, 
been  guilty  of  a  devastavit.  The  Attorney  General  Mr.  Thurlow  was  counsel  for 
the  defendants;  he  argued  first,  that  from  the  length  of  time  since  the  bond  was 
entered  into,  it  was  to  be  presumed  to  be  satisfied,  but  payment  of  interest  on  the 
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Ist  nf  July  174S,  being  proved,  anil  also  a  letter  tri)iii  the  intest:ite  in  ll'>2,  heiiig 
an  aekniwledgnient  of  it,  that  argument  failed. 

As  to  the  ilriasturit.  the  Attorney  tieneral  said,  that  where  an  executor,  or  adminis- 
trator does  an  act,  ignorant  of  a  ])rior  demand,  and  without  fraud,  or  collusion,  de- 
va8tjitit)n  was  not  to  bo  imputed  to  him. 

LonI  Bdlhurst,  C.  was  clear,  that  simple  contract  debts  paid  by  an  executor,  or 
administrator,  without  [469]  notice  of  a  bond,  was  a  gocxl  ])ayment,  and  directed  an 
acco\int  of  what  was  due  on  the  l)ond,  from  the  1st  of  July  17-18,  the  time  to  which 
interest  aiipcared  to  have  been  paid,  and  of  the  intestate's  other  debts  ;  and  likewise 
an  account  of  the  intestate's  personal  estates  :  and  the  aihninistratri.x  to  have  credit 
in  such  account,  for  such  part  of  the  personal  estate  a,s  had  been  applied  in  payment 
of  simple  contract  debts,  before  she  had  actual  notice  of  the  plaintiff's  demand,  and 
the  pei-sonal  estate,  to  be  applied  in  a  course  of  administration. 

Inge  v.  LippiNCiwra.L. 

20  July  1772. 

On  motion  for  an  injunction,  in  order  to  shew  that  an  agreement  in  writing,  may 
be  waived  by  parole,  the  case  of  Pitcarn  v.  Hopgood  was  cited  ;  and  tlie  injunction 
was  granted. 

Gre.\mes  v.  Stritho. 

21  July  1772. 

Kelicf  where  there  is  a  mi.stake  in  a  verdict. 

Motion  that  the  slicrilT  might  be  restrained  from  paying  money  levied  by  him  ; 
and  if  any  money  paid,  that  it  might  be  refunded,  upon  the  ground,  that  there  was 
a  mistake  ;  and  that  the  plaintill  had  a  riglit  to  set  oil'. 

Lord  ChanrAlar. — When  an  action  is  brought  at  law,  and  a  verdict,  and  a  mistake, 
this  Court  will  sometimes  interfere  to  have  the  account  properly  made  out. 

[470]  'f'f  action  was  brought  in  17G8,  and  after  great  delay,  the  plaintiff  in  the 
action  recovered  a  verdict :  After  a  writ  of  error,  the  defendant  at  law  files  a  bill  in 
this  Court,  charging  loss  of  papers,  and  obtains  an  injunction. 

After  di.-^solving  the  injunction,  the  defendant  at  law  files  a  new  bill,  charging  that 
the  plaintill  at  law  hath  recovered  more  than  is  really  due  to  him. 

A  party  may  bring  his  action  for  what  sum  he  pleases,  without  making  any  allow- 
ance, but  the  defendant  hath  liberty  to  set  otl. 

The  question  is,  whetlier  this  Court  ought  to  interfere  in  this  case. 

If  a  party  at  law  liatli  obtained  a  verdict,  and  the  pai-ty  hath  any  equitable  demand 
in  this  Court,  this  Court  will  grant  a  ne  exeat  regno. 

If  the  party  is  aliroad,  this  Court  will  impound  tlie  pioperty. 

Therefore  upon  the  plaintiil's  paying  the  sum  admitted  to  be  due,  and  so  much 
more,  :is  is  the  amount  of  the  sum  recovered  into  the  Bank,  the  injunction  shall  be 
granted. 

Matthews  v.  M.\miEw.s. 
25  July  1 772.     Lord  Bathurst,  C. 

The  plaintiff,  the  widow  of  the  testator,  was  entitled  to  an  annuity  of  i'lOO  charged 
on  freehold,  and  lea.sehold  estates  ;  and  by  an  indenture  of  settlement,  dated  9th  of 
February  1  7()2,  her  husband  covenanted  to  convey  the  same  of  value  to  answer  it ; 
the  husband  dying,  and  the  rents  and  profits  not  [471]  being  sufficient  to  answer 
the  annuity,  the  plaintill  filed  her  l)ill  to  have  the  deficiency  made  good. 

On  hearing  the  cau.se.  the  Master  was  directed  to  take  an  account  of  what  remained 
due  to  the  j)^!^^!  for  her  aiuiuity,  deducting  what  she  had  received  of  the  rents  and 
profits  of  the  freehold  and  leasehold  estates  ;  and  if  the  rents  and  profits  were  not 
sufficient  to  answer  the  annuity,  the  deficiency  was  to  be  made  go(xl  out  of  her  said 
husband's  personal  estate,  an  account  of  which  was  directed,  and  sufficient  of  the  per- 
sonal astate  to  answer  the  deficiency,  or  so  far  as  the  same  would  extend,  was  to  be  paid 
into  the  Bank,  and  laid  out  in  the  Accountant  Oeneral's  name  in  Bank  annuities, 
in  trust  in  the  cause  ;  and  the  interest  to  accrue  thereon,  and  so  much  as  the  rents 
and  profits  of  the  freehold  and  leasehold  estaljfs  would  make  up  of  the  clear  yearly 
sum  of  £100  was  to  be  paid  to  her.  and  in  ca.se  the  interest  or  annual  income  of  the 
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personal  estate  should  not  be  sufficient  for  the  purpose  aforesaid,  the  plaintiff  -was 
to  have  the  deficiency  made  good  out  of  the  capital  of  the  personal  estate,  and  if  that 
were  not  sufficient,  then  out  of  the  freehold  and  leasehold  estates  in  the  said  indenture 
mentioned. 

Askew  v.  Tovtosend. 

30  July  1772. 

Where  a  jierpetual  injunction  is  decreed,  it  is  not  necessary  to  revive  upon  tlie  death 
of  a  party,  for  the  purpose  of  keeping  on  foot  the  injunction. 

Bill  to  stay  proceedings  at  law,  on  an  ejectment  under  pretence  of  a  forfeiture  of 
a  lease. 

On  hearing  the  cause,  the  Court  directed  the  injunction  that  had  issued  to  be 
perpetual,  and  the  defendant  to  pay  costs,  which  were  not  taxed ;  the  [472]  plaintiflF 
dies ;  his  representative  files  a  bill  of  revivor,  under  pretence  of  continuing  the 
injunction  ;  but  with  a  view  to  the  costs ;  the  defendant  demurred,  for  that  no  duty 
remained,  but  payment  of  costs  ;  and  not  being  taxed,  the  suit  could  not  be  revived 
for  costs  only ;  the  demurrer  came  on  to  be  argued.  It  stood  over,  and  after  con- 
sideration, Lord  Bathurst,  C,  allowed  the  demurrer,  upon  this  ground,  that  the  decree- 
ing of  a  perpetual  injunction,  were  it  necessary  to  revive  upon  every  abatement,  would 
be  in  effect,  decreeing  a  perpetual  suit ;  besides,  though  a  suit  abate,  the  injuncion 
that  may  have  issued  doth  not  drop ;  the  order  of  course,  that  the  representative 
of  a  deceased  plaintiff  may  revive  in  a  given  time,  or  that  the  injunction  may  be  dissolved, 
evinces  it. 

The  case  of  Yeomans  v.  Kilvington  in  the  Exchequer,  7th  April  1702,  was  produced 
(supra  [Dick.  351]). 

[Mews'  Dig.  Injunction,  C.  7,  b.     See  Andrews  v.  Lockwood,  1847,  2  Ph.  401.] 

GoMME  V.  West. 
6  August  1772. 

AppKcation  to  discharge  an  order  by  the  Master  of  the  Rolls,  for  a  person  to  come 
in,  and  be  examined  pro  inferesse  sua,  touching  a  claim  on  an  estate,  of  which  a  receiver 
had  been  appointed  by  this  Court ;  such  order  it  was  insisted,  being  only  granted, 
when  in  the  hands  of  sequestrators,  and  therefore  irregular. 

Lord  Chancellor. — I  am  clearly  of  opinion  with  his  Honour,  that  this  Court  will 
order  a  person  to  come  in  and  be  examined  pro  interesse  sua,  as  well  against  a  receiver 
appointed  by  tliis  Court,  as  against  sequestrators. 

[473]  Ex  parte  Cheveley. 
3  Nov.  1772. 
Mr.  Perrin  on  behalf  of  one  Cheveley,  prayed  to  supersede  a  yrc'it  de  excommunicato 
capiendo. 

The  Court  refused  to  interfere,  but  ordered  Cheveley  to  pay  the  costs  of  the  applica- 
tion, to  be  taxed. 

BiHT  r.  White. 

10  Dec.  1772.     Lord  Bathurst,  C. 
A  witness  going  to  the  West  Indies,  an  order  was  obtained  to  examine  him ;  and 
he  was  accordingly  examined  :  api)llcation  was  made  to  publish  his  deposition  ;  but  it 
being  known  that  he  was  in  Ireland,  and  publication  not  having  passed,  it  was  refused  ; 
it  being  held  he  must  be  examined  in  chief. 

Bacon  v.  Griffith. 
(Reg.  Lib.  A.  fol.  40.)     14  Dec.  1772. 
The  defendant  put  in  liis  answer  to  the  original  bill ;  afterwards  the  plaintiflF  obtained 
an  order  to  amend  his  bill,  and  accordingly  amended  it. 

The  defendant  obtained  an  order,  for  time  to  answer  the  amendments ;  but  not 
answering,  and  being  in  contempt  to  a  sequestration  for  not  answering  the  amend- 
ments, the  plaintiff  applied  this  dav  to  Sir  Thomas  Sewel,  M.  R.,  by  motion,  for  the 
Clerk  in  Court  to  attend  with  the  record,  to  take  the  bill  pro  confesso  against  the 
defendant  as  to  the  matter  of  the  amend-[474]-nient :  The  defendant  objected  the 
irregularity,  and  argued  on  the  absurdity  of  doing  so. 
C.  I.— 12 
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But  liis  Uoiioui-  was  cloar,  that  there  was  no  ahsunhty,  and  that  it  would  be  absurd 
not  to  do  it ;  and  therefore  ordered  the  Clerk  in  Court  to  attend  with  the  record. 
Hawkins  v.  Crook,  2  P.  Wms.  55C,  was  cited. 

The  ))hiintifl'  moved  this  day,  to  di.scharge  the  order  :  Mr.  Perrin  for  the  defendant ; 
.Mr.  .Nhidneks  for  tiie  plaint  itl';  and  Lord  Bathurst,  C,  held  the  same  to  be  im|)roi>er ; 
the  original  and  aniendid  bill  being  but  one  record.* 

Ce.\l   r.    ASHUK.ST. 
1  f>  Jan.  1  773.     Lord  Bathnr.st,  C. 
On  liearing  the  cause,  it  was  referred  to  a  Ma.ster  to  settle  a  case,  for  the  opinion 
of  the  Judges  of  the  (.'ourt  of  King's  Bench,  grounded  on  references  of  the  like  kind, 
in  Lord  Nottingham's  time,  mentioned  in  Finch's  Reports. 

Si'MPTER  r.  Iafe. 
I  23  Jan.  1773. 

There  is  no  way  of  getting  rid  of  an  award  in  this  Court,  but  by  liill. 

Matters  in  difference  had  been  referred  to  arbitrators  ;  they  made  thcii-  award  : 
the  defendant  this  day  moved,  that  the  Accountant  General  might,  pursuant  to  the 
award  made  under  arbitration  bonds,  transfer  some  funds  standing  in  his  name  to 
the  defendant. 

The  plaintiff  opposed  the  motion,  and  objected  to  the  conduct  of  the  arbitrators. 

[475]  f-'""'!  Bathurst,  C. — In  Courts  of  law,  where  an  award  is  made  a  rule  of  Court, 
the  i)ractice  is,  to  sue  out  an  attachment  against  the  part}',  to  enforce  the  execution  ; 
thereby  jiutting  him  upon  impeaching  the  award,  if  he  think  fit. 

Here  there  is  no  other  way  to  impeach  the  award,  but  by  bUl  (see  Spettigue  v. 
Carpenter,  siijira  [Dick.  (Uij).     Therefore  take  nothing  by  the  motic)n. 
[For  subsequent  Proceedings,  see  S.  C.  1774,  Dick.  4'.)7.] 

CoimiNGTON  V.  Earl  of  Shelburne. 
24  Jan.  1773. 

A  feme  covert  being  the  heir  at  law  of  the  testator,  and  living  separate,  and  answer- 
ing separately  from  her  husband,  in  ]3ursuance  of  an  order  for  that  purpose  ;  her 
admission  of  the  will  was  held  by  Lord  Bathurst,  C,  sufficient  ground  for  the  Court  to 
establish  it. 

[Mews'  Dig.  Husband  and  Wife,  111,  6  ;  Will,  VIH,  b.    Not  followed,  Brown 
V.  Hayward,  1842,  1  Hare,  432.] 

HiLU.\RD  V.  Taylor. 

8  Feb.  1773.     Ambl.  713,  S.  C. 

Decree  of  the  Master  of  the  Rolls  directing  assets  to  be  marshalled,  in  order  to  let  in 

a  bequest  to  a  charity,  reversed  by  the  Lord  Chancellor. 

The  cause  was  heard  before  Sir  Thomas  Clarke,  M.  R.,  and  his  Honour  marshalled 
the  assets,  so  as  to  preserve  the  personal  estate,  to  satisfy  the  charity. 

It  came  on  an  appeal  to  the  Lord  Chancellor  from  the  decree  ;  and  stood  this  day 
for  judgment. 

/,(//■//  li(tlliursf,  C".— All  hath  been  said,  which  can  be  said,  on  behalf  of  the  charity. 

[476]  The  question  is,  whether  marshalling  of  assets  shall  be  let  in,  for  the  purpose 
of  answering  a  charity. 

I  must  be  governed  by  precedents  :  In  Mogg  r.  Hodges,  2  Vesey,  52  ;  in  the 
Attorney  General  r.  Forster,  25  June  176G  ;  in  Soresby  v.  Hollins,  2  Burn's  Eccl. 
Law,  508,  the  charity  was  thrown  on  the  personal  estate. 

In  Dalton  v.  James,  decided  by  Lord  Hardwicke,  5  February  1745,  the  testator 
devised  his  real  estate,  to  pay  debts  and  legacies,  if  the  personal  estate  was  not  sufficient ; 
and  gave  £1000  to  a  charity:  the  personal  estate  turning  out  not  to  be  sufficient 
to  pay  the  whole,  the  assets  were  marshalled  for  the  charity. 

In  Gastrel  v.  Baker,  30  March  1747,  determined  by  Lord  Chancellor  Hardwicke ; 

*  Qu.  If  the  plaintiff  be  not  left  remediless.— J.  D. 
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in  Vauglian  v.  Purrier,  2G  February  1750;  in  Attorney  General  v.  (i raves,  Xov. 
1752  (Ambl.  155) ;  and  in  Attorney  General  v.  Bcthlem  Hospital,  cited  in  it ;  Lord 
Hardwicke  as  to  the  mai-shalling  of  assets,  was  clear  the  old  way  of  marshalling  assets 
was  to  let  in  the  legatee  for  satisfaction,  out  of  a  fund  only  applicable  to  the  payment 
of  his  legacy,  and  to  throw  the  other  legacies  on  the  other  fund. 

In  the  Attorney  General  v.  Tomkin,  4th  March  175-i  (Ambl.  21 G),  and  in  the 
Attorney  General  v.  Tindale,  10th  of  Nov.  1759  (Ambl.  G14),  assets  were  marshalled 
to  let  in  a  charity  :  The  decree  was  reversed  by  Lord  Northington,  Gth  March  17G4:. 
Forster  r.  Blagden,  12th  and  13th  Nov.  1771  (Ambl.  704),  decided  by  Lord  Chief 
Baron  Smith,  sitting  as  one  of  the  Lords  Commissioners  of  the  Great  Seal,  is  in  point : 
The  plaintiff,  the  executor  and  trustee  in  the  will,  in  that  case  brought  his  bill,  in  the 
nature  of  an  interpleading  bill,  against  the  heir  at  law,  and  other  charity  legatees, 
for  direction  how  to  act ;  the  Court  would  not  marshal. 

[477]  If  the  marshalling  of  assets  to  let  in  charity,  were  to  be  tolerated,  the  Court 
would  be  doing  that  per  obliquuvi,  which  it  would  not  do  per  directum  Arnold  r. 
Chapman,  1  Vesey,  1.08. 

Therefore  let  the  decree,  so  far  as  it  marshals  the  assets,  be  reversed. 

Williams  v.  Johns. 

12  Feb.  1773.     Lord  Bathur.st,  C. 

This  was  an  appUcation  without  notice,  to  commit  the  defendant  for  a  contempt, 
in  making  the  person,  who  served  him  with  a  subpoena  to  appear  and  answer,  eat  the 
same,  and  otherwise  ill  treating  him  ;  the  defendant  ordered  to  stand  committed, 
unless  cause  ;  but  by  reason  of  his  ferocious  and  terrible  disposition,  no  one  being 
willing  to  hazard  serving  him,  leaving  the  order  at  his  house,  was  to  be  deemed  good 
service. 

Wilson  v.  Wombwell  and  Nottingham. 

20  Feb.  1773. 

The  question  in  this  case  was,  whether  the  next  of  kin,  or  the  executors,  were 
entitled  to  the  residue  [of]  the  personal  estate,  undisposed  of. 

Lard  Bathurst,  C. — The  question  is,  whether  the  executors  are  to  take  by  the  express 
words  of  the  will ;  or  take  the  residue  by  operation  of  law. 

I  take  it  to  be  law,  that  after  satisfying  debts,  and  legacies,  if  nothing  is  given  to 
the  executors,  and  no  [478]  apparent  intention  to  the  contrary,  the  residue  will  belong 
to  them. 

In  the  present  case,  it  is  evident  nothing  was  intended  for  the  executors,  but  what 
they  had. 

Therefore  his  Lordship  directed  the  account  of  the  personal  estate  ;  and  declared 
the  clear  residue  to  belong  to  the  next  of  kin  ;  and  to  be  divided  accordingly. 

RuGG  V.  Floyer. 
1  March  1773. 
Service  on  theClerk  in  Court  on  the  defendant,  with  a  notice  of  motion, that  he  might 
stand  committed,  for  breach  of  an  injunction  ;  ordered  to  be  deemed  good  service. 

Calvert  v.  Adams. 
(Reg.  Lib.  A.  fol.  13G.) 

A  receiver  appointed  of  two-fifths  of  an  estate. 

[But  in  Willoughby  v.  Willoughby,  Lord  Northington,  C,  refused  to  appoint  a 
receiver  of  an  undivided  moiety,  putting  this  question  :  how  could  a  receiver  let, 
set,  or  distrain,  or  take  any  step  without  the  consent  of  the  other  co-parcener  ?— J.  D.] 

[479]  Ex  parte  Cole. 
15  March  1773. 
A  prisoner  committed  by  commissioners  of  bankrupt  for  not  answering  a  question 
relative  to  the   bankrupt's   estate,  brought   up  by  habeas  corpus,  and   remanded 
until  he  would  answer. 
Thomas  Miller  having  been  committed  by  a  warrant  of  commissioners  of  bankrupt, 
for  not  answering  questions  put  to  him,  relative  to  the  bankrupt's  estate,  under  the 
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statute  of  the  5tli  of  (Jeo.  2.  s.  18,  is  brought  up  by  halieds  corjnis,  according  to  whicli 
the  Court  cannot  bail,  liut  must  discharge,  or  remand  the  prisoner. 

The  counsel  for  the  defendant  alleged,  they  had  various  objections  to  the  warrant 
of  commitment  ;  and  therefore  prayed,  tlie  prisoner  might  be  discliarged. 

Lw(/  BalliiirsI,  C— This  is  a  question,  whether  the  warrant  is  sufficient  for  me 
to  remand  the  prisoner. 

The  statute  of  the  r)th  of  Geo.  2  lias  taken  care  that  the  warrant  sliall  not  be 
quashed  for  want  of  form  ;  but  here  is  a  defect  in  point  of  form. 

It  is  objected,  that  the  conunissioners  did  not  (jualify,  but  that  is  not  to  be  pre- 
sumed :  It  is  also  objected,  tliat  the  question  put  is  not  relative  to  the  bankrupt's 
estate;  on  the  contrary,  I  think  the  question  put  is  clearly  pointed,  and  relative  to 
the  bankrupt's  estate  ;  and  the  summons  is  for  his  appearing,  and  answering  questions 
relative  to  the  estate  of  the  bankrupt,  and  he  will  not  ansvt'er  ;  therefore  let  the  prisoner 
be  remanded. 

[480]  BitOMnELD  V.  Chichester;  Raw  v.  Duthelly. 
27  Feb.  &  2  ct3  March  1773.    Lord  Bathurst,  C.     AmU715,  S.  C. 

On  a  question  as  to  leases  renewed  by  an  executrix  after  the  term  had  expired,  whether 
for  her  own  benefit,  or  for  the  benefit  of  the  estate  of  the  testator,  and  a  secret  trust 
to  lier  executi')rs,  they  were  declared  to  result  for  the  next  of  kin. 

Richard  Raw,  tlie  husliand  of  Frances  Raw,  being  possessed  of  and  entitled  to  certain 
estates  in  Cornwall,  held  by  lease  from  the  Crown,  of  which  thirty-one  years  were 
then  come,  and  whicli  would  expire  at  Lady- Day  1747,  made  his  will  dated  the  29tli 
Jay  of  December  171(5,  and  thereby  beqiieathed  the  leases  to  Frances  his  wife,  during 
so  many  years  of  the  terms  granted  in  and  by  the  said  several  leases,  as  she  sliould 
live,  and  after  the  death  of  his  wife,  if  the  terms  granted  by  the  said  leases  should 
then  exist,  he  gives  the  same  to  his  brother  William  Raw,  for  so  many  years  of  the 
term  granted  by  the  said  leases,  as  he  should  live  ;  and  after  the  death  of  William 
Raw,  if  the  terms  existed,  he  gives  the  same  to  sucli  of  the  children  of  William  Raw, 
as  should  be  living  at  the  time  (jf  his  death,  and  after  giving  legacies,  he  gives  the  residue 
of  his  estates  to  his  wife  the  said  Frances  Raw,  and  appoints  her  executrix. 

In  1718  the  testator  died. 

On  7th  of  February  1710,  Frances  Raw  applied  for,  and  obtained  a  lease  of  a  spot 
of  ground  called  Collier's  Yard,  as  executrix  of  Richard  Raw,  contiguous  to  and  in- 
closed in  the  part  of  the  leasehold  premi.ses  granted  to  her  husband,  and  which  ought 
to  have  been  held  by  her  liusband,  but  in  fact  was  not,  and  to  commence  from  the 
7th  of  February  1719,  to  the  25th  of  March  1747,  to  make  it  concurrent  with  the  other 
leases. 

[481]  On  tlie  6th  April  1 734,  she  applied  for  a  renewal  of  the  lease  of  Collier's  Yard, 
as  well  as  the  other  estates,  and  obtained  a  grant  of  both  in  her  own  name,  so  as  to 
make  up  the  term  thirty-one  years,  and  paid  a  fine  of  £1000,  the  rent  reserved,  being 
£16,  10s.  *)d.  for  Prince's  Meadow  ;  for  Collier's  Yard,  £2. 

On  22d  June  1749,  she  obtained  a  grant  for  an  additional  term  of  fifteen  years, 
to  expire  at  Lady-Day  1 7C)7  ;  the  fine  she  paid  was  £900  ;  tlie  same  rent  was  reserved. 

These  leases  recited  the  title  of  Frances,  under  the  will  of  her  husband. 

She  afterwards  granted  leases,  and  took  fines  ;  in  which  leases,  William  Raw,  and 
Ursula  Raw,  devisees  in  remainder  of  the  .said  estates  in  the  will  of  the  testator  Ricliard 
Raw,  after  the  death  of  Frances,  the  widow,  joined. 

(Jn  the  1  Sth  of  October  1 760,  Frances  being  then  turned  of  eighty  years,  and  of  weak 
mind,  and  a  great  bigot  in  her  religion,  being  a  papist,  was  prevailed  upon  by  one 
Pointz  a  Jesuit,  to  execute  a  will  prepared  by  him,  and  wliich  he  carried  down  to  her, 
whereby  after  giving  some  legacies,  she  gave  the  residue  to  the  defendants,  Chichester 
and  Hutton,  the  executors  named  in  the  will  (whom  she  had  never  seen),  upon  such 
trust,  and  for  such  uses  as  they  knew  ;  and  they  possessed  her  estate,  and  Pointz,  who 
had  procured  her  to  appoint  him  the  receiver  of  her  estates,  was  permitted  to  continue 
in  the  receipt,  but  he  never  accounted. 

Upon  this  case,  the  plaintitTs  in  the  first  cause,  the  devisees  in  remainder,  under 
the  will  of  the  testator  [482]  Richard  Raw  upon  the  death  of  the  said  Frani-es  the  widow, 
and  who  claim  the  leasehold  estates  devised  by  the  will  of  Richard  Raw,  have  exhibited 
t^heir  bill  to  have  an  account  of  the  rents  and  pnifits  of  these  estates,  accrued  since  the 
death  of  Frances. 
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The  defendants  in  the  second  cause  claim  the  said  estate,  as  part  of  the  estates  of 
Frances  the  widow,  they  being  her  next  of  kin  ;  and  have  filed  their  bill  against  the 
executors,  amongst  other  things,  for  an  account  of  her  estates,  charging,  that  she  had 
devised  to  her  executors  only  a  legal  estate,  and  had  not  disposed  of  the  equitable 
interest ;  and  by  their  bill  jiartieularly  prayed,  a  discovery  of  the  trust  for  which  the 
estate  was  given  to  them*. 

The  defendants  pleaded  to  the  discovery,  but  their  plea  was  overruled. 

They  were  at  length,  after  three  or  four  insuftieient  answers,  driven  to  admit,  that 
they  did  not  claim  any  beneficial  interest  in  the  testatrix's  estate  ;  and  that  the  trust 
reposed  in  them,  was  a  secret  trust,  now  known  to  have  been  the  College  of  Jesuits  at 
St.  Omers. 

The  questions  in  the  causes  principally  are,  whether  Frances  the  widow,  had  a  power 
to  devise  the  leasehold  estates  '? 

It  was  argued,  that  being  a  papist,  notliing  could  vest  in  her  beneficially,  but  only 
as  executrix  :  but  supposing  she  had  a  power  to  devise,  then  a  question  arises,  whether 
she  hath  devised  1 

But  the  primary  question  is,  whether  the  renewed  leases  are  the  estate  of  Richard 
Raw,  or  of  Frances  his  widow  1 

[483]  Let  us  see  whether  this  comes  witiiin  the  general  rule,  that  old  leases  pervade 
renewed  leases,  and  are  considered  as  in  the  nature  and  quality  of  the  old  leases,  and 
subject  to  the  same  terms  and  conditions  as  the  old  leases  ;  or  whether  there  is  any 
particular  reason,  to  take  this  case  out  of  that  general  rvile  ;  and  I  am  of  opinion  there 
is  not.  Her  application  was  as  executrix  of  Richard  Raw,  and  though  the  leases  are 
granted  in  her  name,  yet  in  the  reciting  part,  they  take  notice  of  her  being  executrix. 

Upon  the  general  rule  I  before  mentioned,  the  cases  are  numerous  :  Cook  v.  Ducken- 
field  (-2  Atk.  562)  ;  Adlington  v.  Cann,  14  May  1743  (3  Atk.  141),  both  decided  by  Lord 
Hardwicke.  Holt  v.  Holt,  1  Chan.  Cas.  190;  Luckin  v.  Rushworth,  Finch's  Reports, 
392  (2  Ch.  Ca.  113,  S.  G.) ;  Patnur  v.  Young,  1  Vern.  276  ;  Walley  v.  Walley,  1  Vern. 
484  ;  Witter  v.  Witter,  3  P.  Wms.  99  ;  Mason  v.  Day  (2  Eq.  Ca.  Abr.  494) ;  Norton 
V.  Crop,  2  Atkins,  74  ;  Verney  v.  Verney,  1  Vesey,  428 ;  Hall  v.  Veal,  before  Lord 
Camden. 

Therefore  declare,  that  the  renewal  of  the  leases  of  the  estates  in  question,  except 
Collier's  Yard  estate,  of  which  Frances  obtained  an  original  lease,  and  which  is  to 
be  considered  as  part  of  her  estate,  are  to  be  considered  as  renewed  for  the  benefit 
of  the  estate  of  the  testator  Richard  Raw,  and  to  go  according  to  his  will  ;  and  the 
estate  of  Frances  must  have  an  allowance,  for  what  she  paid  for  fines,  &c.,  on  renewal ; 
and  an  account  must  be  taken  of  what  she  received  for  fines  and  rents  from  under 
lessees  ;  and  as  to  the  residue  of  the  estate  of  the  testatrix  Frances  [484]  Raw,  declare 
Chichester  and  Hutton  the  executors,  and  to  be  considered  only  as  trustees  ;  and  that 
the  beneficial  interest  in  such  residue  results  for  the  benefit  of  the  next  of  kin  of  the 
said  testatrix. 

[Mews'  Dig.  Trust  and  Trustee,  B,  5,  c.  S.  C.  sub  nom.  Rawe  v.  Chichester,  Ambl. 
71.5.  Followed  on  point  as  to  interest,  Bradford  v.  Brownjohn,  1868,  37  L.  J. 
Ch.  198.] 

MiTFORD   V.    L.\RK. 

10  May  1773.     At  Westminster,  in  Petty  Bag,  before  Lord  Bathurst,  C. 

On  motion  by  Mr.  Stainshy,  on  behalf  of  the  defendant,  that  his  bail  might  justify 
after  being  sworn,  and  examined  ;  his  Lordship  allowed  of  one,  and  disapproved  the 
other. 

Fell  v.  Chamberl.\in. 

10  May  1773. 

Bill  retained  in  order  that  the  plaintiff  might  indict  the  defendant  for  perjury. 

The  bill  was  for  an  injunction,  to  stay  proceedings  at  law  for  a  breach  of  covenant,  in 
not  assigning  and  delivering  all  the  premises,  which  the  defendant  insisted,  by  an  agree- 
ment in  writing,  and  a  lease  in  pursuance  of  it,  were  to  be  assigned  :  the  plamtiflE  states 
by  his  bill,  that  though  the  agreement  was  for  all  the  premises,  yet  the  defendant,  at  the 
time  of  the  execution  of  the  lease,  to  prevent  delay,  and  to  save  the  trouble  and  expenco 
of  a  new  lease,  agreed,  that  three  pieces  of  land  should  be  excepted  ;  but  the  defendant 
by  his  answer,  denying  the  fact,  and  insisting  on  the  extent  of  the  written  agreementj 
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tlio  plaintilT  examined  several  witnesses  to  prove  the  fact  ;  wliicli  tliey  did  :  but  their 
evidfiK-e  lieing  ohjected  to  at  the  hearing,  they  were  not  admitted  to  be  read  ;  his  Lord- 
ship, however.  [485]  retained  the  l)ill  for  twelve  months,  witti  liberty  for  the  plaintiff 
to  prefer  a  bill  of  indictment  for  perjury  against  the  defendant,  if  so  advised. 

Peirce  v.  Watkin. 
24  May  177;?. 
Application  to  Sir  Thomas  Sewel,  M.  R.,  that  the  Register  of  the  Episcopal  and  Con- 
sistory Cinirt  of  Hereford,  might  deliver  an  original  will  to  the  plaintilTs  solicitor,  to 
be  produced  at  the  hearing  of  the  cause;  the  cause  stood  twelve  out  of  the  paper; 
ordered,  upon  giving  security  to  return  the  will  in  six  weeks  from  the  delivery.* 

KiNGSCOTE   V.    BaIXSI.V. 

8  June  1773.    Lord  Bathurst,  C. 
Liberty  given  to  the  defendant  to  amend  his  answer,  by  striking  out  the  admission 
of  the  plaintiff's  pedigree,  after  publication. 

Fawel  v.  Healis. 

U  June  1773.    Ambl.  724,  S.  C. 

If  the  vendor  of  an  estate  take  the  purchaser's  bond  as  a  security  for  the  purchase  money, 
and  the  purchaser  becomes  insolvent,  the  vendor  liath  no  lien  on  the  estate  for  the 
consideration  money,  but  mu.st  abide  by  his  security. 

This  cause  stood  for  judgment  this  day. 

L(/r(i  BalhurDl.  C. — The  question  in  this  cause  arose  on  the  sale  of  an  estate;  the 
vendor  at  the  time  of  the  conveyance  took  the  purchaser's  bond  for  the  [486]  money  : 
before  it  was  paid,  the  purchaser  became  insolvent,  and  a  bankrupt. 

The  (piestion  i^,  whether  the  purchaser  hath  a  lien  on  the  estate  for  the  considera- 
tion money ( 

It  hath  been  laid  down  as  a  general  principle,  that  a  vendor  hath  a  specific  lien  on 
the  estate  ;  that  the  same  equity  lies  against  trustees  as  against  the  principal. 

In  order  to  prove  this  point,  three  cases  have  been  cited.  Chapman  r.  Tanner, 
1  Vern.  2(57,  which  as  cited  is  cert-ainly  a  very  strong  case,  but  upon  looking  into  the 
Register's  book,  it  is  very  dilTerent. 

Pollexfen  v.  Moore,  3  Atkins,  272,  is  very  inaccurate  ;  therefore  I  had  recourse  to 
the  Register's  book  for  it. 

And  Fordide  r.  Schrugam,  8  December  1769,  Reg.  Lib.  B.  fol.  453. 

I  do  not  find  an  instance  where  a  bond  has  been  taken  for  the  consideration  money. 
It  is  evident  lie  had  an  opinion  of  the  purchaser  at  the  time,  otherwise  he  would  not 
have  let  the  money  remain  in  his  hands  :  I  consider  it  as  a  transaction  distinct  and 
independent  of  tlie  purchase  :  he  lends  him  the  money,  and  he  chuses  his  security, 
and  I  think  he  must  abide  by  it ;  therefore  let  the  bill  be  dismissed. 

[487]  RfCKEu  r.  IIagen. 
21  June  1773.     Ambl.  G72,  S.  C. 
A  surety  having  paid  the  money  for  which  he  was  bound,  after  a  commission  of  bank- 
ruptcy had  issued  against  the  principal,  held  not  to  be  barred  of  his  demand  against 
the  bankrupt,  by  the  commis.sion,  and  certificate. 

This  cause  stood  this  day  for  judgment. 

Lord  Bathurst,  6'.— The  bill  is  brought  by  the  plaintiff  Rucker,  against  the  executors 
of  Hagen,  to  recover  what  is  due  to  him,  on  eight  notes  for  £400  each,  payable  at  different 
times. 

The  case  is  this:  In  17CG,  Hagen  applied  to  Baker,  to  borrow  £10.000  Reduced 
Bank  annuities ;  which  Baker  lent,  and  Hagen  gave  his  note,  to  re-transfer  it  on  a 
month's  notice. 


*  On  a  similar  application  in  Williams  v.  Floyer,  16  July  1757,  there  was  a  similar 
order  {rid.  Moore  r.  Roach,  supra  [Dick.  Go]). 
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The  plaintiff  Rucker,  binds  himself  to  Baker  by  bond,  as  a  collateral  security. 
Baker  received  from  Hagen  one  half  year's  interest  of  the  annuities  ;  but  before 
he  demanded  of  Hagen  to  re-transfer  the  annuities,  Hagen  became  a  bankrupt,  and  a 
commission  issued  against  him,  and  he  was  found  a  bankrupt,  and  Baker  proved  his 
debt,  and  in  April  there  was  half  a  year's  interest  due  on  the  annuities :  The  plaintiff 
Rucker  paid  £150  for  such  interest,  and  continued  to  pay  two  or  three  more  half  years' 
interest,  and  then  pays  to  Baker  the  residue  of  the  money,  and  takes  up  from  Baker 
the  notes  given  to  him  by  Hagen. 

Hagen  obtains  his  certificate,  and 'afterwards  dies,  having  made  his  will,  and  the 
defendants  his  executors,  who  proved  the  will,  and  possessed  his  efl'ects. 

The  question  in  the  cause  is,  whether  the  plaintiff  be,  or  be  not  entitled  to  come  in 
upon  the  effects  of  Hagen  for  payment  of  the  notes. 

[488]  Two  objections  are  made  to  such  claim  :  First,  It  is  said,  that  the  debt  is 
discharged  by  the  commission  of  bankruptcy,  and  the  certificate ;  and  being  so 
discharged,  secondly,  That  the  notes  under  which  the  plaintiff'  claimed,  were  a  debt 
proveable  under  the  commission,  and  the  engagement,  and  payment  by  the  plaintiff' 
being  voluntary,  he  is  not  entitled  to  come  in  upon  the  effects  of  Hagen. 

It  is  a  general  rule,  if  a  debt  can  be  proved  under  a  commission  of  bankruptcy,  it  is 
discharged  by  the  certificate. 

If  it  is  such  a  debt  as  cannot  be  proved,  it  is  a  subsequent  debt. 
What  is  this  debt  ? 

The  plaintiff  had  no  demand  at  the  time  of  the  commission  of  bankruptcy,  because 
he  had  not  been  called  upon  as  a  collateral  security,  until  after  the  commission  (see 
ex  parte  Marshal,  1  Atkins,  131). 

I  am  therefore  of  opinion,  that  the  plaintiff  Rucker "s  demand,  was  not  a  debt  until 
after  the  commission,  and  consequently  could  not  be  proved  under  the  commission  : 
therefore  let  an  account  be  taken  of  what  is  due  to  the  plaintiff,  and  let  him  be  paid 
out  of  the  assets  of  Hagen. 

Manly  v.  Hammet. 

15  July  1773. 

Injunction  granted  before  the  right  was  established  at  [law]. 

Bill  for  an  injunction,  and  to  stay  the  defendant  from  pulhng  down  the  walls,  on 
which  the  timbers  of  the  plaintiff's  warehouses  were  placed. 

The  plaintiff  obtained  an  injunction. 

[489]  On  the  hearing  of  the  cause,  the  bill  was  retained  mth  hberty  for  the  plaintiff 
to  bring  an  action  of  trespass  against  the  defendant,  for  pulling  down  the  walls  :  It 
was  prayed  to  continue  the  injunction,  which  the  Court  did  ;  to  which  it  was  objected, 
that  the  plaintiff  ought  first  to  prove  his  right. 

Bush  V.  Weston,  Prec.  in  Chan.  530  ;  JIayor  of  York  r.  Pilkington,  1  Atkins,  282, 
were  cited,  to  shew  this  Court  will  grant  an  injunction,  before  the  right  is  estabhshcd 
at  law. 

Palmer  v.  Mure. 

23  July  1773. 

Question  respecting  a  double  plea  to  discovery  and  relief,  against  a  decree,  and  account 

taken  in  another  Court. 

This  bill  was  a  general  account,  and  production  for  fraud,  and  for  a  discovery. 

Plea  to  both  relief  and  discovery. 

Sir  Thomas  Semi,  M.  i?.— This  comes  before  the  Court  upon  a  double  plea  as  to 
relief,  and  discovery  after  a  decree,  and  an  account  taken  in  another  Court. 

This  is  not  a  case  of  jurisdiction,  or  a  competition  between  two  Courts. 

A  bill  to  have  a  general  account,  for  so  general  an  act  of  fraud,  to  me  seems  improper  : 
It  ought  only  to  have  been  to  correct  any  thing  that  had  passed  unsettled  through  fraud. 

This  is  not  like  the  case  of  Foster  /".  Vassel,  3  Atk.  587.  We  must  take  the  facts, 
as  stated  in  the  bill,  and  answer,  and  plea,  to  be  true. 

[490]  The  bill,  by  praying  general  account,  prays  too  nnich  :  It  ought  to  have  been, 
to  correct  any  errors,  and  to  falsify  any  charge. 

The  bill  also  prays  a  discovery  of  what  hath  been  suppressed. 

The  plea  to  the  discovery,  I  think  not  good. 

The  bill  is  also  to  be  relieved  against  fraud,  to  which  a  plaintiff  is  in  all  cases  entitled, 
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if  he  inakc^  it  out :  But  tlien  the  charge  of  fraud  must  be  pointed,  and  not  a  general 
charge. 

Where  a  bill  charges  fraud,  by  the  suppression  of  any  fact  in  the  surcharging  of 
the  defendant,  which  ought  to  have  been  discovered  ;  the  defendant  ought  to  answer 
particularly  to  the  fact,  eitlu'r  to  admit  or  to  deny  it;  and  therefore  I  think  the  plea 
as  to  the  discov<'ry  bad,  and  that  it  ought  to  be  overruled. 

As  to  the  relief,  if  the  case  be  made  out,  the  ))laintift'  will  in  my  opinion  be  entitled 
to  relief ;  it  is  not  new  to  pray  relief  by  an  original  bill,  against  a  decree  and  an  account 
taken  in  a  former  cause. 

Tliere  are  many  cases  \]]»m  that  he.id  :  Abbot  r.  (ireeii,  before  Lord  llardwicke, 
decree  set  asiile  by  original  liili  :  Shelden  r.  Fortescue,  3  P.  Wnis.  104,  dtcree  set  aside 
by  original  bill:  Kent  r.  Bridgnian  (I'rcc.  Cli.  'J.'!;i).  after  trial  at  law;  Kobinson  r. 
Hell.  "J  V'erii.  14Ci,  after  a  verdict  ;  Huni])lireys  r.  Humiihrcys,  .'5  I*.  VVnis.  ^1)5  ;  Black- 
hall  V.  Combe,  2  1'.  Wms.  70  ;  f.loyd  v.  Mansell,  2  P.  Wms.  7b,  set  aside  by  original  bill  ; 
Countess  of  Gain.sborough  v.  Gift'ord,  2  P.  Wms.  424. 

Lord  Balhurst,  G. — 1  ought  to  apologize  for  keeping  the  matter  so  long  before  tlie 
Court :  At  first  I  differed  in  opinion  with  his  Honour,  but  lie  liath  now  convinced 
me,  and  I  entirely  concede  to  [491]  his  Honour's  opinion,  and  am  first  to  thank  him 
for  the  great  pains  he  hath  taken  upon  the  occasion. 

The  prayer  of  the  bill  is  too  large,  but  there  is  no  reason  why  he  should  not  have 
some  relief. 

In  the  case  of  Wells  v.  Lord  Ambrose,  UUh  December  1747,  the  defendant  pleaded 
a  bill  in  the  Exchequer  of  Ireland,  touching  the  same  matters  ;  tlie  plea  was  lield  good, 
but  the  Lind  Chancellor  nevertheless  reserved  a  power  to  give  liberty  for  the  jilaintifl' 
to  proceed  in  this  Court,  if  so  advised. 

As  to  the  discovery,  I  think  with  his  Honour,  that  tiie  jiluintift'  is  entitled  to  it: 
therefore  let  the  plea  as  to  the  discovery  be  overruled. 

And  as  to  the  relief,  let  the  plea  stand  for  an  answer,  witli  liberty  for  the  plaintiff 
to  except,  and  save  the  benefit  to  the  hearing  :  By  the  rule  of  the  Court,  tlie  exceptions 
can  be  put  in  only  two  Terms  before  the  ple<a  is  argued  ;  the  two  Terms  are  expired, 
and  therefore  unless  the  words,  liberty  to  except  be  added,  the  plaintift'  cannot  except. 

The  case  of  Snell  v.  Lewis,  by  Lord  Talbot,  was  cited  upon  the  last  head. 

G.AYNER  r.  Wilkinson. 

15&l!)Nov.  1773. 

Husband  a  bankrupt :  a  contingent  legacy  to  the  wife  vested,  but  not  reduced  into 
possession,  the  husband  being  dead,  held  not  to  vest  in  his  assignees. 

The  bill  was  filed  by  the  assignees  of  Andrew  Pearson  a  bankrupt,  to  be  paid  a 
contingent  legacy  to  the  wife,  by  the  will  of  Kobert  Smith  ;  the  husband  being  dead, 
before  it  was  reduced  into  possession,  on  the  following  case  : 

Robert  .Smith  by  his  will,  ^avc  £2000  to  the  defendant  Wilkinson  in  trust,  to  pay 
the  interest  to  his  nephew  [492]  James  Atlee  during  his  life,  and  from  his  decease  in 
triLSt  for  the  use  and  benefit  of  .James's  children  Ursula,  Mary,  Elizabeth,  and  James. 
when  they  should  respectively  attain  twenty-one,  or  marry  ;  and  if  any  of  them  should 
die  before  their  shares  became  payable,  the  .same  to  go  to  the  survivors,  and  be  payable 
as  their  original  shares. 

Ursula  and  James  died  in  the  lifetime  of  the  testator,  leaving  Mary  and  Elizabeth 
their  sisters  them  surviving. 

Mary  intermarried  with  AndrcAv  Pearson  ;  he  became  a  bankrupt  in  17G8,  and 
his  estate  and  effects  were  assigned  to  the  plaintiffs  his  assignees. 

Elizabeth  married  John  Atlee,  who  died  never  having  reduced  the  legacy  into 
possession,  and  afterwards  Elizabeth  died,  and  Mary  Pearson  became  her  adminis- 
tratrix. 

James  Atlee  the  father  died,  and  soon  after,  the  said  Andrew  Pearson  the  bankru])t 
died. 

The  plaintiffs  as  the  a.s.signees  of  the  said  Andrew  Pearson,  claimed  the  legacy,  and 
the  question  was,  whether  the  contingent  legaev  of  £2000  given  to  the  wife,  not  reduced 
into  possession,  should  go  to  the  assignees  of  the  husband,  who  died  before  it  was 
reduced  into  possession. 

The  cause  stood  over  for  judgment  to  this  day  (10  Kov.  1773). 
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Lord  Bathurst,  C,  after  stating  the  case,  and  facts  as  before  cited,  proceeded  thus  : 

The  assignees  claim  the  whole  £2000  as  having  vested  in  Mary  Pearson  the  wife 
of  the  bankrupt ;  and  insist,  that  as  assignees,  they  are  entitled  to  have  a  transfer 
of  the  whole. 

[493]  It  is  given  up,  that  John  Atleo  was  entitled  to  a  moiety  of  it. 

At  first  it  was  given  up,  that  the  plaintifTs  the  assignees  were  entitled,  and  stood 
over,  for  the  parties  to  agree  to  make  an  allowance  to  the  widow. 

I  have  not  heard  any  case,  where  the  question  hath  been  between  the  assignees  of  a 
bankrupt,  and  the  wife  after  the  bankrupt's  death. 

The  case  of  Wenman  v.  Mason,  before  Lord  Northington,  is  not  in  point. 

I  shall  consider  this  question  upon  the  principles  of  law,  and  on  those  which  prevail 
in  this  Court. 

Whatever  a  bankrupt  can  release,  or  dispose  of,  is  in  the  assignment  from  the  Com- 
missioners. 

In  Miles  v.  Williams,  1  P.  Wms.  249,  a  bond  executed  to  the  wife  dum  sola,  was 
held  assignable  by  the  Commissioners  for  two  reasons  ;  one  that  the  husband  might 
assign ;  the  jither  that  he  might  release  it  to  the  King,  to  bring  it  within  the  statute. 

So  in  the  case  of  Boswell  r.  Brandon,  1  P.  Wms.  558.  The  same  point  was  deter- 
mined in  Baker  v.  Dandy, by  Lord  Hardwicke,  C,  on  the  authority  of  Boswell  v.  Brandon, 
stated  in  2  Atkins,  207.  The  case  of  Lord  Carteret  v.  Pascal,  3  P.  Wms.  197,  is  to  the 
same  purpose. 

In  the  case  of  Carteret  v.  Pascal,  it  must  be  noticed,  that  the  wife  was  dead  ;  had 
the  wife  been  living,  it  might  have  been  determined  otherwise. 

There  is  a  difference  between  an  assignee  for  a  consideration,  and  the  assignees 
of  a  bankrupt  :  because  a  general  assignee  must  sue  in  his  own  name  ;  a  particular 
assignee  must  bring  an  action  in  the  name  of  the  husband. 

[494]  Therefore  if  the  husband  dies  before  it  is  recovered,  the  assignee  for  a  valuable 
consideration,  will  lose  all  legal  remedy,  and  must  come  into  this  Court  for  its  assist- 
ance. 

Particular  assignments  have  been  sometimes  supported,  but  not  generally :  This 
Court  will  not  strip  a  widow  and  children. 

But  be  that  as  it  may,  in  this  case,  the  interest  of  the  wife,  was  not  such  a  legal 
interest  as  the  husband  could  assign  :  he  must  have  come  into  this  Court.  Watson  r. 
Marshall,  19th  March  1732,  at  the  Eolls,  2  Vern.  270  :  That  case  is  not  hke  this.  In 
the  case  of  Wenman  v.  Mason,  18th  June  1 765,  before  Lord  Northington,  C,  the  husband 
and  wife  assigned  over  a  legacy  given  to  the  wife,  to  different  persons  ;  the  wife  joined 
in  the  assignments.  The  bill  was  brought  by  the  assignees  merely  as  to  priority.  Not 
thinking  of  any  doubt  as  to  their  interest,  the  husband  and  wife  answered  jointly.  In 
December  1765,  the  cause  came  on  again,  when  the  wife  was  examined.  On  the  29th 
January  1768,  the  cause  came  on  again,  when  the  assignees  agreed  to  allow  her  £300. 
Grey  i\  Kentish,  as  stated  in  1  Atkins,  280,  is  errant  nonsense  :  It  must  be  read,  as 
corrected  by  the  Register's  book,  21  July  1713,  fol.  522. 

Therefore  let  this  bill  be  dismi.sscd  with  costs. 

[495]   Y.VTE   r.    BOLI..\ND. 

12  Feb.  1774. 
A  plaintiff  cannot  set  down  a  cause  until  after  publication  is  passed,  unless  it  be  enlarged 
at  the  instance  of  the  defendant,  and  so  as  not  to  hinder  the  plaintiff's  setting  down 
the  cause. 
Application  was  this  day  made  to  strike  the  cause  out  of  the  paper,  or  to  discharge 
the  order  for  enlarging  publication,  and  to  suppress  the  dispsitions,  upon  this  ground  : 
that  by  the  rules  and  course  of  the  Court,  as  was  said,  a  plaintiff  cannot  enlarge  publica- 
tion, and  examine  witnesses,  after  he  has  set  down  his  cause. 

Sir  Thomas  Sev:el,  M.  R.—l  am  clear  a  plaintiff  cannot  set  down  his  cause  for 
hearing,  until  after  publication  is  passed,  unless  publication  is  enlarged  at  the  instance 
of  the  defendant,  with  the  proviso,  so  as  not  to  prevent  the  plaintiff  from  setting  down 
the  cause :  If  publication  is  passed,  the  plaintiff  may  set  down  the  cause ;  and  if  no 
witnesses  have  been  examined,  the  plaintiff  may  afterwards  enlarge  publication,  and 
examine  witnesses:  This  was  the  case  in  the  present  instance;  and  therefore  take 
nothing  bv  the  motion. 
C.  \.—V2* 
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HiTE  r.  Salter. 

llil.  1 77 1.     7  Bro.  P.  C.  1,  208,  S.  C.  [2ud  cd.  7  Bro.  P.  C.  189]. 

On  lienrinj;  tlio  Cciu.se,  an  issue  derisavit  vel  non,  was  directed  to  be  tried  at  the 

assizes;  application  l>y  the  plaintilT  to  have  it  tried  at  the  bar  of  the  Court  of  King's 

Bench :  which  was  ordered,  upon  the  plaintiff's  agreeing  to  accept  nisi  priiis  costs, 

ill  case  a  verdict  should  be  found  in  his  favour. 

[496]  PiGOT  V.  Stack. 
1  March  1774. 
Wiierc  a  bill  is  for  a  discovery,  and  relief,  and  tlie  defendant  answers  tn  the  relief,  and 
pleads  to  the  discovery,  it  is  not  necessary  the  plea  should  be  argued,  before  the 
plaintiff  can  except  to  the  answer. 

The  bill  was  brought  for  an  injunction,  and  a  discovery :  the  defendant  jileaded 
to  the  relief,  and  answered  as  to  the  discovery:  the  plaintiff  took  exceptions  to  the 
answer,  and  obtained  an  order  to  refer  the  exceptions:  the  defendant  on  the  above 
dav,  ai)plied  to  discharge  the  order,  to  refer  the  exceptions  for  irregularity,  insisting 
that  according  to  the  constant  course  of  the  Court,  the  plea  should  have  been  argued, 
before  the  plaintitf  had  taken  exceptions. 

Sir  Thomas  Seirel,  M.  H.,  said  lie  would  go  upon  the  reason  of  the  thing,  and  put  tliis 
question,  could  not  the  plaintiff  have  allowed  the  plea,  and  put  the  defendant  upon  the 
proof  of  it,  by  replying  !  That  cannot  be  denied  :  the  plea  and  answer  therefore  are 
distinct;  and  be  held  it  not  necessary,  where  the  bill  is  for  a  discovery  and  relief,  and 
a  plea  is  put  in  to  the  relief,  that  the  plea  should  be  set  down  to  be  argued  before  the 
l)laintilT  can  refer  the  answer  for  insufficiency.  Ilis  Honour  cited  the  London  Assurance 
("onipany  f.  East  India  Company,  .'5  P.  Wms.  32G,  17  Dec.  1754,  before  Lord  Hardwicke, 
bill  for  relief  and  discovery  :  plea  to  the  wliole,  allowed  as  to  the  relief,  overruled  as  to  the 
tliscovery  ;  and  cited  also  Turner  v.  iMitchell,  9th  February  1754,  determined  by  Lord 
Hardwicke,  C,  where  on  a  bill  for  an  account  of  real  and  jiersonal  estate,  there  was 
a  plea  to  the  whole,  which  was  overruled  so  far  as  it  related  to  the  personal  estate, 
but  allowed  as  to  the  rea,l  estate. 

[497]  SuMPTER  V.  Life. 

9  March  1774. 

Award  not  to  be  set  aside  but  for  partiality,  and  misbehaviour  of  the  arbitrators,  or 
for  their  exceeding  their  commission. 

Bill  to  set  aside  the  award  (rid.  sujrra  [474J)  in  this  case. 

Lord  Balliursl,  C. — There  is  no  instance  of  setting  aside  an  award,  except  on  the 
grounds  of  partiality  and  misbehaviour,  or  for  that  the  arbitrators  have  exceeded 
their  commission. 

The  question  here  is,  whether  the  arbitrators  have  misbehaved.  I  am  clear  they 
have  not.  The  only  groiuid  for  relief  against  the  award  is,  for  that  the  arbitrators 
have  allowed  £250  for  costs  :  The  matter  being  before  them,  who  can  be  so  proper 
judges  of  the  costs  ! 

Therefore  let  the  bill  be  dismissed. 

tluODWlN    V.    ('LAltKE. 

(Reg.  Lib.  A.  fol.  289.)    8  March  1 774. 

Bill  to  have  a  specific  jjcrformance  of  an  agreement,  and  that  the  defendant  might 
])ay  £1900,  the  remainder  of  the  purchase  money  ;  £100  having  been  paid  ;  the  de- 
fendant threatening  to  go  abroad,  a  writ  of  ne  exeat  regno  was  granted,  to  be  marked 
in  the  sum  of  £300  (Qti.  Why  that  sum  1—J.  D,). 

[The  above  case  was  cited  by  Mr.  Selwyn,  Jie  2l8t  of  June  1784,  Anon,  on  an 
application  to  Lord  Thurlow,  C,  for  a  ne  exeat  regno  on  the  like  grounds  ;  his  Lordsliip 
put  this  question,  how  doth  it  appear,  that  the  plaintiff  can  make  a  title  'I  And  although 
be  go  abroad  non  constat,  he  bath  not  property  here  ;  and  in  what  sum  am  I  to  order 
the  writ  to  be  indorsed  "i    Therefore  take  nothing  by  the  motion. — J.  D.] 
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[498]  Yeo  v.  Yeo. 
24  Jan.  1 77t.     Lord  Bathurst,  C. 

Bill  by  a  wife  against  her  husband,  for  a  specific  performance  of  articles,  and  for 
alimony  ;  she  by  his  cruel  treatment,  being  obliged  to  leave  him  ;  application  that 
he  might  pay  her  £1000  for  her  support,  and  to  carry  on  the  suit :  £500  were  ordered 
to  be  paid  to  her  in  a  month,  for  the  purpose  of  carrying  on  the  suit,  without  prejudice. 

Yaeroway  v.  Hand. 
29  April  1774. 

At  the  hearing,  the  cause  went  off  for  want  of  parties,  with  liberty  for  the  plaintiff' 
to  amend  ;  neglecting  to  amend,  he  was  ordered  to  do  so  by  a  given  time,  or  the  bill 
to  be  dismissed. 

Hancom  v.  Allen.  , 

2  May  1774. 

If  a  trustee  lay  out  trust  money  in  a  fvuid  which  the  Court  does  not  adopt,  and  such 
fund  afterwards  sinks  in  its  value,  this  Court  though  there  were  no  mala  fides  will 
throw  the  loss  upon  the  trustee ;  otherwise  if  laid  out  in  the  fund  which  the  Couit 
adopts. 

The  bill  was  to  have  some  trust  money  laid  out  pursuant  to  the  trusts  of  a  deed 
bearing  date  1740  :  The  trust  money  had  been  laid  out  by  the  trustees 

in  funds,  which  sunk  in  their  value,  without  any  viala  fides  ;  but  the  same  not  being 
laid  [499]  out  in  the  fund  in  which  the  Court  directs  trust  money  to  be  laid  out,  the 
trustees  were  ordered  to  account  for  the  principal,  and  to  pay  it  into  the  Bank,  and 
then  that  it  should  be  laid  out  in  Bank  3  per  cent,  annuities. 

The  following  case  was  cited,  Trafford  v.  Boehm,  before  Lord  Hardwicke,  C.  (3  Atk. 
440),  where  a  trustee  laid  out  trust  money  in  llie  South  Sea  annuities,  whicli  afterwards 
sunk  in  their  value  ;  it  was  considered  as  a  departure  from  the  trust,  and  the  trustee 
ordered  personally  to  make  good  the  deficiency  to  the  trust-estate. 

[In  Adie  v.  Fennilitteau  [1  Cox,  24],  by'  the  Lords  Commissioners  Lord  Lough- 
borough, Ashhurst,  and  Hotham,  in  April  1783,  a  trustee  laid  out  trust  money  in 
South  Sea  annuities  ;  they  afterwards  fell  in  their  price,  and  though  it  was  in  the  same 
fund  in  which  the  greatest  part  of  the  testator's  personal  estate  was  at  his  death  in- 
vested, their  Lordships  held  it  to  be  an  improper  investment  ;  and  that  the  trustee 
should  abide  the  loss. 

In  Peat  v.  Crane,  before  Lord  Thurlow,  C,  the  trustee  laid  out  trust  money  ui  Bank 
3  per  cent  consohdated  annuities,  the  fund  the  Court  adopts  (with  a  view  to  benefit 
the  trust,  so  that  it  might  not  lie  unproductive),  the  said  annuities  afterwards  sunk  in 
their  price,  the  trustee  claimed  an  allowance  for  what  he  had  so  laid  out ;  his  Lordship 
at  first  doubted  as  to  making  the  allowance,  but  after  consideration  was  clear  he  was 
entitled  to  an  allowance,  according  to  the  price  at  which  the  annuities  were  purchased.— 

[Mews'  Dig.  Trust  and  Trustee,  C,  G,  c,  i;  11,  b,  i ;  Reversed  by  H.  L.  sub  nom. 
Allen  V.  Hancorn,  7  Bro.  P.  C.  375,  q.  v.  See  also  Lewin  on  Trusts,  10th  ed. 
p.  332  etseq.] 

[500]  Blount  v.  Swinnerton. 
16  May  1774. 
An  issue  devlsadt  vel  non.  having  been  tried,  the  defendant  wlio  was  the  heir 
at  law,  appHed  for  a  new  trial,  which  was  granted  on  his  payment  of  the  costs  at  law. 

Afterwards  on  the  20th  of  December  1774,  there  was  another  trial  ol  tlie  same 
issue,  between  the  same  parties,  at  the  instance  of  the  heir  at  law,  upon  the  same  terms. 


DiGBY   V.  Legaed. 
G  June  1774. 
Testatrix  devises  her  estates  to  trustees  to  sell,  to  pay  debts,  and  devises  the  surplus  to 
five  persons,  one  of  whom  dies  in  her  life-time  ;  on  the  question,  whether  the  share 
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giviMi  to  the  peisoti  living  was  to  lie  coiisitleicd  as  land,  it  was  held  land,  and  to  go  to 
the  te-statrix's  heir.  Renewal  of  leases  for  lives,  a  revocation  of  the  will  as  to  those 
leases,  but  not  of  leases  for  years,  they  being  personalty. 

The  question  in  this  cause  arose  on  the  will  of  Elizabeth  Biersly  :  she  by  her  will 
dated  the  l'.)th  of  A))ril  17().3,  begins  with  directing  her  funeral  expences.  debts,  and 
legacies  to  be  paid,  and  charges  all  her  estates  with  the  payment ;  and  for  that  jiurpose 
devises  all  her  estates  in  Yorkshire  and  Durham,  to  trustees  to  sell,  and  also  devises  all 
her  leasehold  estates  for  lives  to  the  same  trustees  to  sell,  and  bequeaths  to  them  her 
personal  estate  to  turn  into  money,  and  directs  the  money  to  arise  from  all  the  said 
funds  to  be  ajiplied  in  payment  of  her  debts,  funeral  expences,  and  legacies  :  she  then 
gives  several  legacies,  and  as  to  the  residue  of  her  personal  estate,  and  the  money  to  arise 
from  the  said  freehold  and  leasehold  estates,  and  rents  and  ])rofits,  slie  gives  as  follows  : 
To  Lady  Legard  the  plaintift",  one  fifth  ;  to  Jane  Fisher,  another  fifth  ;  to  Lady  Cayley, 
another  fifth  ;  to  Mary  Cartwright,  another  fifth  ;  and  to  Henrietta  Digbv,  another 
fifth. 

[501]  B.V  a  codicil  dated  the  2d  of  November  1701,  duly  attested  by  three  witnesses, 
reciting  the  disposition  of  the  surplus  of  her  real,  and  personal  estate,  in  fifths  by  her 
will  ;  she  revokes  the  dispo.sition  of  the  fifth  to  Mary  Cartwright,  and  gives  that  fifth  to 
Lucy  Osbaldiston. 

After  the  will,  and  codicil,  the  testatrix  surrendered  the  freehold  leases  for  lives,  and 
obtained  new  leases. 

She  also  surrendered  leaseholds,  held  for  terms  of  years,  and  took  new  leases  for 
further  terms. 

Lady  Caylej',  to  whom  the  testatrix  gave  one  fifth  part  of  the  surplus  money,  to 
arise  from  the  sale  of  her  real  and  personal  estate,  after  payment  of  debts,  &c.,  died  in 
the  life-time  of  the  testatrix. 

Three  questions  were  made  in  the  cause. 

One  was.  whether  the  surrender  of  the  freehold  leases  for  lives  was  a  revocation  of 
the  will,  as  to  those  leases. 

The  same  question  was  made  as  to  the  surrender  and  renewal  of  the  leases  for  terms 
of  yejirs. 

These  points  were  barely  mentioned,  and  given  up :  And  it  was  admitted  on  all 
hands,  that  the  surrender  of  the  freehold  leases  was  a  revocation  of  the  will  as  to  those 
leases,  and  that  they  descended  to  the  heir  at  law. 

And  that  the  leaseholds  for  years  were  personalty  ;  that  as  to  personal  estate,  a 
will  did  not  take  effect  till  the  death  of  the  testator,  and  comprehended  the  personalty, 
let  it  be  improved  as  it  might,  since  the  time  the  will  was  made. 

The  third  question  was,  whether  the  fifth  of  the  surplus  money  arising  from  the 
real  estates  devised  to  [502]  Lady  Cayley,  was  to  be  considered  still  as  land,  and 
descended  to  the  heir  at  law  of  the  testatrix  Elizabeth  Biersly,  as  undevised,  or  was 
to  be  considered  as  personal  estate,  unchsposed,  and  to  go  to  her  next  of  kin. 

On  the  part  of  the  next  of  kin,  it  was  insi.sted,  that  the  said  testatrix  having  devised 
her  real  estates  to  trustees  to  be  sold,  they  were  to  be  considered  from  the  moment  of 
her  death  as  sold,  and  part  of  her  personal  estate. 

On  behalf  of  the  heir  at  law,  it  was  insisted,  that  the  testatrix  had  only  charged,  and 
subjected  her  real  estates,  with  the  payment  of  her  debts,  &c.,  in  ciise  the  pensonal  estate 
were  not  sufficient :  that  the  personal  estate  was  the  primary  and  natural  fund  for  the 
payment. 

That  the  sale  of  the  real  estates  was  to  take  place  only  in  case  of  the  deficiency  of  the 
personal  estate. 

That  it  might  happen,  there  was  not  occasion  to  sell  more  than  a  part  of  the  real 
estate,  if  any  of  it :  And  would  it  be  said,  supposing  there  was  not  any  occasion  to  have 
recourse  to  the  real  estates,  that  the  trustees  must  sell  it  1  Might  not  the  residuary 
devisees,  as  the  said  estates  are  only  subjected,  and  charged  with  debts  and  legacies, 
have  exonerated  it  themselves,  and  called  upon  the  trustees  for  a  conveyance  1 

It  w;is  therefore  insisted  that  Lady  Cayley 's  share  must  be  considered  as  land,  and 
she  dying  in  the  testatrix's  hfe-time,  it  must  be  considered  as  undisposed,  and  to  have 
descended  to  the  heir  of  the  testatrix. 

Lord  Bathursf,  C,  was  of  that  opinion,  and  declared,  the  fifth  given  to  Lady  Cayley, 


DICKENS,  503.  EX  PARTE  DUNCOMBE  365 

who  died  in  the  testatrix's  life-time,  was  to  be  considered  as  land  undisposed,  [503]  ^'nd 
to  belong  to  the  defendant  Jarvis,  the  heir  at  law  of  the  said  Elizabeth  Biersly. 

His  Lordship  also  declared,  that  the  leasehold  estates  held  of  the  Bishop  of  Durham 
for  hves,  the  leases  of  which  the  testatrix  had  renewed  after  her  will,  was  a  revocation 
as  to  the  devise  of  those  leases,  and  descended  to  her  heir.  And  also  declared,  that 
the  devise  of  the  leases  for  years,  was  not  affected  by  the  renewal  of  those  leases  after 
the  will,  but  that  they  were  to  be  considered  as  personalty,  and  as  such  to  pass  bv  the 
will. 

The  following  cases  were  cited,  Durour  v.  Motteux  (1  Ves.  320) ;  Emblyn  r.  Freeman 
(Prec.  Ch.  541) ;  Stonehouse  v.  Evelyn  (3  P.  Wms.  252) ;  Mallabar  v.  Mallabar  (2  Eq. 
Ca.  Abr.  431). 

Ex  parte  DUNCOMBE. 

20  June  1774. 

Where  the  demand  is  legal,  this  Court  will  not  grant  a  writ  of  ne  exeat  regno. 

Application  to  discharge  an  order,  dated  20th  April  1774,  for  a  writ  of  ne  exeat 
regno.  Pearne  v.  Lisle,  April  1749  (Ambl.  75);  Robinson  v.  Wilkie,  18  June  1753 
(Ambl.  177),  were  cited. 

Lord  Batlmrst,  0. — This  Court  is  not  to  be  too  exact  in  granting  a  writ  of  ne  exeat 
regno,  since  to  refuse  it,  may  be  attended  with  irreparable  damage,  and  as  it  is  only  till 
answer,  and  further  order,  it  is  the  defendant's  own  fault  in  not  answering,  if  it  hangs 
over  him. 

In  this  case  the  matter  in  question  is  merely  legal :  and  it  is  not  enough  to  say, 
that  some  of  the  parties  will  not  join  in  an  action  ;  and  therefore  I  am  entitled  to  a  writ 
of  ne  exeat  regno. 

[504]  There  is  no  case  where  this  Court  hath  interposed  in  a  legal  demand,  to  hold  a 
party  to  bail,  because  a  party  will  not  join  with  the  plaintifl'  in  an  action. 

Therefore  let  the  writ  of  ne  exeat  regno,  and  the  order  for  the  same  be  discharged. 

Brown  v.  Greenly. 
22  June  1774.     Lord  Bathurst,  C. 
A  witness  examined  rle  bene  esse.     At  the  time  he  was  examined  he  was  disinterested : 
he  afterwards  became  interested  by  the  death  of  his  brother.     His  depositions  were 
ordered  to  be  published. 

Taylor  v.  Bouciiiioi;. 

21  July  1774. 

In  this  cause  it  was  said,  a  pauper  cannot  appeal.  On  inquiry  of  the  Bar  that 
proposition  could  not  be  disproved,  and,  in  fact,  was  assented  to. 

[See  Drennan  v.  Andrew,  18G6,  L.  R.  1  Ch.  301,  n.,  where  the  authorities  are 

collected.] 

Barrow  v.  Barrow,  et  e  contra. 

13  July  1774. 

Settlement  in  consideration  of  marriage  procured  by  fraud  and  imposition  in  which 

the  wife  was  not  concerned,  shall  not  be  set  aside. 

These  causes  stood  for  judgment  till  this  day. 

Lord  Chancellor.— The  question  in  these  causes  depends  on  the  soundness  of  the 
understanding  of  Lawrence  Barrow,  and  the  practices  on  him. 

He  was  a  man  of  extraorchnary  understanding  till  the  beginning  of  the  year  1761, 
when  he  had  a  stroke  of  the  palsy  ;  after  which  his  intellects  were  quite  im-[505]-paired, 
and  he  was  not  fit  for  business  of  any  kind,  being  in  a  state  of  childhood. 

James  Baker,  the  father  of  the  defendant  Charity,  brought  about  a  marriage 
between  the  said  Lawrence  Barrow  and  the  said  Charity  ;  and  he  was  made  to  execute 
the  settlement  in  question  in  this  cause  :  first,  to  himself  for  life,  subject  to  waste ; 
then  to  his  wife  for  life,  without  impeachment  of  waste;  then  to  sons;  then  to 
daughters,  with  remainder  in  fee  to  the  wife. 
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This  estate  was  snhjVct  to  a  mortgage  at  that  time,  and  he  was  made  to  covenant 
tliat  tlic  estate  was  free  from  iiieiimhrances. 

As  to  his  personal  estate,  if  he  did  not  make  any  appointment  between  that  time 
and  his  death,  the  wife  was  to  liave  it. 

When  the  day  for  the  celebration  of  the  marriage  arrived,  Charity,  the  intended 
wife,  revolted. 

Tlie  father,  being  sensible  it  would  take  time  to  make  new  deeds,  ordered  Cliarity's 
name  to  be  erased,  and  Mary,  tlic  name  of  another  daughter,  to  be  inserted  in  its  place. 
.Afterwards  Mary  revolted,  and  Charity  was  prevailed  upon  to  marry  the  said  Lawrence 
Barrow,  and  then  her  name  was  again  inserted. 

Lawrence  Barrow  being  dead,  Samuel  Barrow,  the  lieir  at  law  of  the  said  Lawrence 
Barrow  deceased,  and  his  personal  representative,  filed  his  bill,  amongst  other  things, 
to  set  tlie  said  settlement  aside  for  fraud  and  imposition,  and  taking  advantage  of  the 
man's  weakness. 

The  question  is,  whether  there  is  sufficient  ground  to  set  aside,  or  to  send  it  to  a 
jury  for  further  inquiry,  which  hath  been  pressed. 

[506]  The  first  consideration  is,  whether  this  be  such  a  case  as  a  Court  of  Equity 
will  interfere  in.  Unless  it  be  a  gross,  glaring  imposition  and  fraud,  the  Court  will 
not  inter]K)se. 

Wliatcver  fraud  or  imjwsition  nu'ght  have  been  practised  by  others,  Charity  the 
wife  was  not  concerned  in  it ;  and  I  never  knew  an  instance  where  a  settlement  in 
consideration  of  marriage  hath  been  set  aside,  and  I  will  not  make  a  precedent  for  it. 

Therefore,  let  the  bill,  so  far  as  it  seeks  to  set  aside  the  settlement,  be  dismissed. 

KiNASTON  V.    KiNASTON. 

1 8  July  1 774.     1  Bro.  C.  C.  457  in  not.  S.  C. 

Question,  whether  the  personal  estate  was  exempted  from  debts,  and  whether  there 
was  a  resulting  trust  in  the  estate  devised  in  trust,  after  the  trusts  are  executed  for 
the  benefit  of  the  heir  at  law. 

The  testator  by  his  will  charged  his  whole  estates  with  the  payment  of  all  his  debts, 
legacies,  and  funeral  expences ;  and,  for  that  purpose,  he  devised  particular  lands  to 
trustees  in  trust  to  sell  the  same,  and  pay  his  debts,  legacies,  and  funeral  expences; 
and  he  gave  to  his  wife  all  his  personal  estate  whatsoever,  and  constituted  her  sole 
executrix.     The  debts  exceeded  the  personal  estate. 

Lord  Balluirsl.  C— This  bill  is  brought  by  the  heir  at  law  of  the  testator  against 
his  widow,  to  establish  the  will  of  the  testator. 

The  first  question  is,  whether  the  personal  estate  is  exempted  from  the  payment 
of  the  testator's  debts.  The  personal  estate  is  the  natural  fund  for  the  payment  of 
debts,  unless  it  be  exempted  :  and  by  the  words  of  the  will  I  am  clear  it  is  exempted. 
See  the  case  of  Wainwright  r.  Bendlows.  2  Vern.  718. 

[507]  The  .second  question  is,  whether  there  is  a  resulting  trust  in  favour  of  the 
hen-  at  law,  in  the  estate  devised  for  the  payment  of  debts,  and  whether  any  thing 
undisjwsed  of  is  any  part  of  the  trust  undisposed  of. 

The  estate  is  worth  £30,000,  the  debts  £10.000  ;  so  that  the  surplus  must  go  to 
the  heir  at  law,  except  there  are  words  in  the  will  to  pass  it.  The  words  of  the  will 
are  clear. 

Thompson  c.  King,  August  1739.  founded  on  Wheeler  r.  Walrond  (1  E(i.  Ca.  Abr. 
210;  3  P.  Wms.  63  in  not.). 

The  only  question  remaining  is,  whether  the  personal  estate  is  given  to  the  wife  for 
life  only,  or  absolutely  ;  and  I  am  of  opinion  she  is  entitled  to  an  absolute  interest  in  it. 

Richards  r.  Baker,  8  Geo.  2  (2  Atk.  321). 

The  plaintiff  being  the  heir  at  law,  and  bringing  tlie  bill  to  establish  the  will,  it  is 
not  necessary  to  establish  it  :  and  let  the  bill,  so  far  as  it  seeks  an  account  of  the  tes- 
tator s  personal  estate,  and  to  have  the  same  placed  out,  and  that  prays  to  be  let  into 
possession  of  such  part  of  the  real  estate  devised  to  be  sold  as  shall  remJin  unsold,  after 
the  trusts  of  the  will  coiic.rning  the  same  are  executed,  be  dismissed  ;  and  declare  the 
widow  IS  entitled  to  the  rents  and  profits  of  the  residue  of  the  said  real  estate  during 
her  hte,  and  to  the  whole  of  the  personal  estate  absolutely 
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[508]  John  Browning  and  Loltlsa  his  Wife,  the  widow  of  tlie  Testator,  Pfaintifl's ; 
James  Barton  and  Others,  Defendants. 

(Reg.  Lib.  A.  fol.  482.)     28  July  1774.     See  Sawyer  v.  Bowyer,  1  Bro.  C.  C.  388. 

A  witness  examined  in  cliief  before  tlie  liearing.  cannot  afterwards  be  examined  before 
the  Master  without  a  special  order,  and  then  not  to  any  matters  he  had  been  before 
examined  to,  or  in  which  he  may  be  interested,  and  the  Master  is  to  settle  the  inter- 
rogatories.    See  Sawyer  v.  Bowyer,  iyifra  [Dick.  639]. 

By  the  decree  dated  Gth  March  1 773,  it  was  referred  to  Mr.  Pratt,  one  of  the  Masters, 
to  enquire  what  part  of  the  plate  and  jewels  belonging  to  the  te.stator,  was  at  his  house 
at  Penwickham  at  his  death,  and  of  what  the  paraphernalia  of  his  wife  consisted,  and 
to  state  the  same. 

The  evidence  and  proofs  taken  previou.sly  to  the  hearing  not  being  sufficient  to 
enable  the  Master  to  state  the  aforesaid  matter,  the  plaintiff,  on  the  Master's  certificate, 
obtained  an  order  for,  and  sued  out  a  commission  to  examine  witnesses,  which  was 
executed  and  returned. 

The  defendant  Barton  afterwards  discdVering  that  John  Le  Gross  and  his  wife, 
and  Sarah  Prescott  (which  Sarah  was  examined,  previously  to  the  hearing,  on  the 
part  of  the  plaintiff  only,  and  the  said  Le  Gross  and  his  wife  had  been  examined  by  both 
sides),  could  give  very  material  evidence  respecting  the  above  enquiry  : 

Mr.  Ainge,  on  the  part  of  the  defendant  James  Barton,  this  day  (9  July  1774) 
moved  the  blaster  of  the  Rolls,  sitting  for  the  Lord  Chancellor,  as  of  course,  for  leave 
to  examine  the  said  he  Gross  and  wife,  and  Sarah  Prescott.  His  Honour,  without 
the  least  pause,  said  it  was  contrary  to  rule  ;  or,  if  not,  that  it  was  not  nf  course,  and 
denied  the  motion  ;  but,  being  told  there  had  been  similar  orders  upon  petitions,  his 
Honour  directed  me,  if  any  such  .order  were  produced,  to  [509]  draw  up  an  order. 
One  or  two  were  produced,  but  they  not  being  satisfactory,  the  statement  not  being 
full,  and  seeming  to  have  pa.ssed  sub  silentio,  I  desired  Mr.  Lee,  the  clerk  in  Court,  who 
was  concerned  in  the  cause,  to  turn  the  motion  into  a  petition  to  his  Honour,  and 
pointedly  to  state  the  case,  and  what  he  prayed.  He  did  so ;  and  his  Honour,  after 
consideration,  said  he  was  more  confirmed  in  his  opinion,  and  rejected  it ;  but  observed, 
the  party  might,  if  so  advised,  move  it  specially. 

Accordingly,  on  this  day  (28  July  1774)  Mr.  Perrin,  on  behalf  of  the  defendant, 
after  stating  the  case  as  above,  and  alleging  that,  by  the  rule  of  the  Court,  the  defendant 
could  not  examine  the  said  witnesses,  as  they  had  been  examined  in  chief  previously 
to  the  hearing,  without  an  order  for  the  purpose,  moved  that  the  said  John  Le  Gross 
and  his  wife,  and  Sarah  Prescott.  might  be  examined  before  the  JLister,  on  interro- 
gatories to  be  settled  by  him,  on  behalf  of  the  said  defendant  Barton  ;  which,  after 
hearing  Mr.  Solicitor  General  and  Mr.  Holt  for  the  plaintiff.  Lord  Bathurst,  C,  ordered, 
with  this  addition  :  that  the  said  witnesses  were  not  to  be  examined  to  any  matter 
they  had  been  before  examined  to,  nor  to  any  matter  in  which  they  might  be  interested, 
and  the  Master  to  settle  the  interrogatories.  His  Lordship  said  he  had  been  apprised 
of  the  motion  by  his  Honour,  and  had  talked  with  him  upon  it.  and  perfectly  coin- 
cided with  him  that  it  was  not  of  course,  and  if  granted,  to  be  granted  with  caution. 

[510]  Wood  v.  Thompson. 
23  July  1774.    Lord  Bathurst,  C. 
Demurrer  filed,  held  on  argument,  not  good  ;  and  a  demurrer  at  bar  gooil ;  the 
defendant  is  not  to  have  costs. 

ORD  l\  Hl'DDLISTON. 

2.5  Jan.  1 775.     Lord  Bathurst,  C,  assisted  by  Sir  Thomas  Sewel,  M.  R. 

Question,  whether  to  a  plea  the  plaintiff  had  a  right  to  reply  generally,  and  examine 

at  large. 

Bill  against  the  defendant  for  an  account,  and  relief.  The  plaintiff  founds  his 
claims  as  representative  of  Ann  Salkeld. 

The  defendant  pleaded,  that  Ann  Salkeld,  under  whom  the  plaintiff  claimed,  was 
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The  plaintiff  replied,  and  entered  into  a  general  examination  to  prove  his  case. 
The  defendant  applied  this  day  to  suppress  the  depositions,  except  such  as  related 
to  Ann  Salkeld's  being  alive,  and  that  the  plaintiff  might  pay  the  costs  of  the  respondeas 
ouster.     Mr.  IVrrin  and  Mr.  .Madocks  for  the  plaintiff  ;  Mr.  Attorney  General,  Mr. 
Solicitor  General,  and  .Mr.  Kenyon,  for  the  defendant. 

It  was  said  l>y  the  plaintiff,  that  a  ])ha  in  abatement  puts  the  wlmlc  matter  of  the 
bill  in  issue,  andthat  the  plaintiff  had  a  right  to  jirovo  liis  whole  case  ;  so  that  should 
the  plea  be  falsified,  the  plaintiff  might  have  relief  ujjom  the  whole  of  his  bill. 

[511]  ''^ir  Tlwmas  Seivel,  M.  B. — J  sec  no  tlifferencc  whether  a  plea  be  over-ruled  for 
want  of  relevancy,  or  for  being  falsified.     A  replication  mits  every  matter  in  issue. 

For  the  plaintiff  it  was  .said,  there  are  three  kinds  of  jjleas  :  first,  to  the  jurisdiclion  ; 
secondly,  in  bar;  thirdly,  to  the  person.  The  question  is,  what  kind  of  plea  this  is, 
and  what  will  be  the  consequence  if  determined  one  way  or  the  other  1 

That  this  is  to  be  considered  as  a  plea  in  bar.  A  defendant  may  make  as  many 
defences  as  he  pleases ;  and  if  he  ehuses  to  rest  upon  one  defence,  lie  is  bound  by  it  : 
as  to  pleas  in  abatement,  if  a  plea  is  over-ruled  upon  proof,  it  seems  as  if  the  defendant 
should  have  a  respondeas  ouster. 

Lord  Bathursl,C .—I  wish  tliere  liad  liet%i  precedents,  but  there  being  none,  the  Court 
must  act  in  such  a  way  as  not  to  do  injustice  to  either  side.  What  is  the  plea  ?  It 
is,  that  the  person  under  whom  the  plaint  iff"  comes  before  the  Court,  as  his  administrator, 
is  alive.     To  this  the  plaintiff"  hath  replied. 

■  If  the  plea  is  true,  it  is  inipo.ssible  for  the  ])lainlifr  to  stir. 
This  is  the  only  matter  in  issue,  and  the  plaintiff  hath  entered  into  e\'idence  to  support 
his  case. 

The  question  is,  whether  the  plaintiff'  having  gone  into  this  examination,  the 
dep(«itions  shall  be  suppressed. 

It  liath  been  argued  on  the  part  of  the  defendant,  that  an  ill  use  miglit  1)C  made  of 
them.  I  do  not  see  that :  for  if  the  bill  is  dismissed,  the  plaintiff'  will  have  his  [512  losts  : 
and  to  speak  my  sentiments,  when  a  plea  goes  to  the  plaintift''s  right  of  bringing  a  .suit, 
it  bars  the  defendant  from  making  any  other  defence. 

Were  it  otherwise,  in  many  cases  the  greatest  inconvenience  would  result  to  a 
plaintiff',  as  it  would  prevent  him  from  making  any  discovery. 

Suppose  the  plea  should  be  disproved,  what  is  the  Ciiurt  to  do  1  I  am  in  some  doubt, 
because  his  Honour  seems  to  think  the  Court  may  make  a  decree  vipon  a  jilea  being 
disproved. 

As  this  Court  will  permit  a  plaintiff'  to  examine  de  bene  esse,  upon  filing  a  bill,  in  this 
case  I  do  not  see  any  inconvenience  can  arise  from  what  the  plaintiff'  hath  done.  He 
liath  indeed  been  misadvised.  But  it  doth  not  appear  that  he  hath  examined  with  any 
ill  view. 

If  the  bill  is  dismissed  where  the  plaintiff'  hath  no  right  in  equity,  the  depositions 
are  not  permitted  to  be  read  at  law.  * 

There  can  be  no  im-onvenience  to  the  parties  to  let  the  depositions  stand.  If  they 
apjiear  not  to  be  relevant,  they  wll  have  no  effect. 

i>ir  Thomas  Sewel,  M.  B.—The  replication  filed  by  the  plaintiff  strikes  me  to  be  a 
general  replication  ;  and  I  think  it  necessary,  whet  her  the  plea  be  to  part,  or  to  the  whole 
l)ill,  that  the  plaintiff  should  reply  to  the  whole. 

Sometimes  special  replications  are  put  in  :  such  a  replication  admits  every  other 
part  of  the  answer  not  replied  to. 

I  take  this  to  be  a  plea  in  bar ;  for  it  is  an  absolute  denial  of  the  plaintiff's  or  any 
person's  right:  it  is  [513]  therefore  incumbent  on  the  plaintiff  to  prove  his  right. 
1  conceive,  thcTefore,  the  plaintiff  had  a  right  to  reply  generally  ;  and  having  filed  such 
a  replication,  he  is  well  founded  in  entering  into  a  general  examination. 
Lord  Chancellor.— Take  nothing  by  the  motion. 

*  Qu.  tamen.  It  has  been  said,  that  if  a  bill  be  dismissed  out  of  Coiut  for  irregulaiity, 
the  whole  is  irregular,  and  the  depositions  shall  not  be  read. — T.  D. 
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Xeal  v.  Cust. 

10  Feb.  1775. 

Settlement  set  aside  as  being  contrary  to  articles,  and  a  new  settlement  to 
be  executed  agreeably  to  the  articles. 

Bill  to  have  a  settlement  set  aside,  as  being  contrary  to  articles,  and  to  have  new 
settlement  made  according  to  the  articles. 

The  cases  cited  were,  Powel  v.  Price,  2  P.  Wms.  535 ;  Burton  v.  Hastings,  1  Eq. 
Cas.  Ab.  393  ;  Meredith  v.  Leslie,  in  House  of  Lords  (6  Bro.  P.  C.  209)  [2nd  ed.  6  Bro. 
P.  C.  338] ;  Chambers  v.  Chambers,  Fitzgibbon,  127,  and  in  Viner's  Abridg.  under 
Tit.  Contract ;  Parkins  v.  Eobins. 

Lord  Bathurst,  C,  declared  the  settlement  to  be  contrary  to  the  articles ;  and  a  new 
settlement  to  be  executed  agreeably  to  the  articles,  so  far  as  the  uses  were  existing, 
and  capable  of  taking  effect. 

Gemsiel  v.  Block. 

6  March  1775. 

Bill  by  two  plaintiffs  dismissed  as  to  one  of  them. 

Bill  brought  by  Gfemmel  and  Dallas,  to  be  paid  jointly  a  particular  demand.  The 
Court,  upon  hearing  the  cause,  being  of  opinion  that  the  plaintiff  Dallas  was  not  entitled 
to  any  thing,  a  doubt  arose,  as  the  demand  was  joint,  whether  the  bill  as  to  one  [514]  of 
the  plaintiffs,  could  be  dismissed.  After  two  or  three  days'  consideration,  Lord  Bathurst, 
C,  dismissed  so  much  of  the  bill  as  related  to  the  plaintiff"  Dallas.  * 

Kettleby  v.  Kettleby;  Rundle  r.  Pettit,  by  bill  of  revivor. 

31  March  1775. 

Bond  creditors  not  to  have  interest  beyond  the  penalty  of  their  bonds. 

The  original  bill  was  by  the  creditors  of  the  testators,  James  Kettleby,  Abel  Kettleby, 
and  Abel  Johnston  Kettleby.  for  an  account,  and  to  be  paid  their  debts  out  of  the 
respective  estates,  personal  and  real,  of  the  said  respective  testators. 

On  hearing  the  first  cause,  the  6th  of  December  1705,  the  respective  wills  of  the  said 
James  Kettleby,  Abel  Kettleby,  and  Abel  Johnston  Kettleby,  were  established  ;  and 
it  was  referred  to  Mr.  Montague,  one  of  the  Masters,  to  take  an  account  of  what  was  due 
to  the  several  mortgagees,  and  inc umbra ncei-s  on  the  estates  ;  and  also  an  account  of 
the  debts,  funeral  expences,  and  legacies  of  the  respective  testators  ;  and  the  Master 
was  to  advertise  for  the  creditors  to  come  before  him  and  prove  their  debts.  An  accoimt 
was  also  directed  to  be  taken  of  their  respective  personal  estates,  which  were  to  be 
applied  in  a  course  of  administration  ;  and  if  deficient,  the  deficiency  was  to  be  raised 
by  sale  of  the  real  estates,  and  all  parties  were  to  be  paid  their  costs. 

The  estates  were  sold,  and  the  purchase  money  paid  into  the  Bank,  and  laid  out 
in  the  piu-chase  of  £1 9.657  Bank  annuities,  in  the  Xame  of  the  Accountant  Ge-[515-neral 
of  this  Court,  on  which  there  having  accrued  £694,  13s.  3d.  for  interest,  and  the  Master 
not  having  made  his  general  report,  the  creditors,  on  the  first  day  of  July  177-i,  after 
stating  the  above  facts,  pfayed,  as  the  fund  to  pay  the  debts  was  abundantly  more 
than  sufficient,  that  the  Master  might  compute  interest  from  the  date  of  the 
respective  bonds,  or  other\vise  on  the  priuicipal  of  the  bonds,  from  the  death  of 
James  Kettleby  the  younger,  and  make  a  separate  repoit  of  the  debts  by  specialty, 
and  also  of  the  simple  contract  debts,  and  tax  the  costs  of  the  creditors. 

Mr.  Madocks  was  counsel  for  Bundle  and  his  wife,  the  plaintiffs  in  the  revised  cause. 

Mr.  Ambler  for  the  other  parties. 

And  after  hearing  what  coidd  be  alleged.  Lord  Bathurst,  C,  ordered,  on  the  above 
1st  July  1774  (Reg.  Lib.  A.  fol.  387),  that  the  Master  should  make  a  separate  report 
of  what  was  due  to  the  creditors. 

*  Mattison  v.  Mattison,  28  July  1 7  73,  at  the  Rolls,  was  cited  as  in  point,  but  Qu.—J.  D. 
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On  the  Ist  of  Decenilwr  1774,  tlie  Master  made  liis  report,  and  certified  tliat  lie  liad 
taken  an  account  of  what  was  due  to  the  respective  creditors,  several  of  whom  were 
creditors  by  bond  ;  but  it  appearing  that  the  principal  of  the  bonds,  and  the  interest 
thereon,  exceeded  the  penalties,  he  had  not  allowed  interest  beyond  the  penalties; 
and  certified  that  there  were  due  to  the  several  creditors,  by  bond,  and  simple  contract, 
mentioned  in  the  schedule  to  his  report,  the  several  sums  therein  mentioned,  amounting 
together  to  the  sum  of  £858,  12s.  'Jd.,  £12,  2s.  of  which  was  due  to  two  simple  contract 
creditors;  the  remainder  to  the  bond  creditors,  whose  bonds  appear,  l)y  the  same 
.•<cliedule,'to  tie  dated  in  1701,  1704.  1705.  and  170(;. 

[516]  'o  this  report  the  bond  creditors  took  exceptions,  for  that  the  Master  had  not 
iillowed  tiiem  interest  beyond  the  penalties  of  their  respective  bonds. 

On  the  ;n.st  of  .March  1775,  the  said  exceptions  were  argued  : 

When  l»rd  l?athurst.  C, over-ruled  the  exceptions  reluctantly,  as  he  said,  there  being 
so  over  an  abundant  fund  ;  but  that  he  was  tied  down  by  the  constant  and  uniform 
usage  of  the  Court. 

KNIGHT   V.    MACLEAN. 

Before  Mr.  J.  Duller,  sitting  for  Lord  Thurlow,  C. 

Similar  exceptions,  and  upon  the  same  ground,  were  taken  to  the  report  of  Master 
Ord. 

.Mr.  Justice  BuUer,  on  a  determination  of  Lord  Mansfield,  thougjit  the  exceptions 
founded,  and  allowed  them. 

The  exceptions  coming  (m  to  be  re-argued  before  Lord  Tliiu'low,  his  Lordship  said 
he  would  consider  of  it,  and  talk  with  the  Judges  ;  and,  by  his  direction,  1  sent  him 
copies  of  the  cases  of  Grosvenor  r.  Cook,  supra,  Gibson  v.  Egerton,  sujrra,  and  this  case 
of  Kettleby  v.  Kettleby  ;  and  on  a  subsequent  day,  he  said  he  had  conversed  with  the 
.Judges,  who  were  satisfied  as  he  was,  that  a  bond  creditor  was  not  entitled  beyond  the 
]Kinalty  of  his  bond ;  and  therefore  over-ruled  the  exceptions,  which  before  had  been 
allowed  by  Mr.  J.  Buller. 

And  in  Tew  r.  Winterton,  Lord  Thurlow  over-ruled  exceptions  taken  on  the  same 
ground. — J.  D. 

Barret  v.  Glubb. 

12  May  1775. 

The  purcha.ser  of  an  advow.son,  knowing  at  the  time  of  the  purchase,  t  hat  the  incunihent 
was  on  his  death-bed,  and  who,  in  fact,  died  the  next  day.  Qu.  whether  the  contract 
was  simoniacal  and  void. 

The  bill  was,  to  have  a  specific  performance,  and  execution  of  the  grant  of  an 
advowson  to  the  plaintiff,  and  to  restrain  the  defendant  from  commencing  any  suit, 
or  qiiare  impedit  on  this  ca.se. 

John  Glubb  was  surviving  trustee  for  selling  the  advowson  in  question,  and  other 
estates  of  the  defendant  Roll. 

[517]  The  otlier  estate  had  been  sold.  The  advowson  had  been  long  on  sale,  the 
price  set  being  thought  too  high. 

There  were  advertisements   for  the  sale,  with  directions  to  apply  to  Roll. 

The  plaintiff  applied  by  letter  to  know  the  lowest  price. 

The  price  being  thought  too  high,  the  pjaiiitill'  wrote  to  Glubb,  ofl'ering  £1200. 
Afterwards  he  employed  Clayfield,  and  commissioned  him  to  go  to  the  extent  of  £1400, 
who  kept  chafl'ering  till  10th  August  1772  :  when  Clayfield  finished  the  bargain  with 
Roll  for  £1400,  paid  £20  in  part,  and  took  Roll's  receipt. 

After  the  contract  was  signed,  the  plaintifi'  employed  his  attorney  to  prepare  deeds 
of  conveyance,  and  tendered  them  for  execution,  and  the  remainder  of  the  purcliase 
money. 

At  this  time  there  seemed  to  be  a  disposition  in  Glubb,  and  Roll  to  be  off  the  bargain  ; 
and  they  offered  Clayfield  something  to  relinquish  it. 

During  this  parleying,  Morgan  the  incinnlxnt  died,  ;ind  the  plaintifi'  presented. 

It  was  insisted,  that  the  purchase  of  an  advowson  when  the  incumbent  is  dying 
is  void. 

Lord  Bathurst,  C— Let  a  case  be  made  for  the  opinion  of  the  Judges  of  the  Court 
of  Common  Pleas,  and  let  the  question  be,  whether  a  man  purchasing  a  rectory  with 
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the  cure  of  souls,  having  notice  that  the  incumbent  was  on  his  death-bed.  and  un- 
certain whether  he  would  live  over  the  night,  and,  in  fact,  the  incumbent  dying  the 
next  day,  and  the  purchaser  presenting  his  clerk  the  living,  such  a  purchase  to  be 
void,  as  being  upon  a  simoniacal  contract.* 


[518]  Parkinson  v.  Kerridge. 

15  May  1775. 

Application  to  revive  m  a  month,  or  to  dismiss  the  bill  against  the  surviving 

defendant,  publication  having  passed  ;  denied  upon  consideration. 

Bill  against  two  defendants.  The  plaintiff  proceeded  to  the  examination  of  witnesses, 
and  to  pass  publication.  One  of  the  defendants  died.  The  survivor  moved  on  the 
19th  of  January,  upon  a  notice,  that  the  plaintiff'  might  revive  in  a  given  time,  or 
the  bill  be  dismissed  ;  which,  in  the  hurry  of  the  seal,  was  ordered.  The  order  being 
novel,  and  there  being  an  objection  to  it,  for  that  the  suit  did  only  abate  as  to  the  party 
that  was  dead  ;  and  for  that  the  surviving  defendant  might  set  down  the  cause,  and 
it  would  not  lie  with  the  plaintiff  to  object  for  want  of  parties.  I  desired  the  party 
to  have  it  mentioned  again  to  the  Court  :  accordingly,  this  day  (15  May  1775),  Mr. 
Kenyon  moved  the  same  de  novo,  and  stated  the  Register's  objections  ;  when  the  Court 
directed  the  order  made  the  10th  January  not  to  be  drawn  up. 


Attorney  Gexer.\l  v.  HuTcmNSox. 

2G  May  1775. 

A  legacy  to  build  a  school-house,  and  to  endow  it,  the  parish  having  land  on  which 
a  school-house  formerly  stood,  held  to  come  within  the  Statute  of  Mortmain. 

The  testator,  by  will,  gives  £1500  to  erect  and  build  a  school-house,  and  other 
buildings,  and  £2000  to  endow  it. 

The  parish  have  a  piece  of  land,  on  which  a  school-house  formerly  stood. 

The  question  is,  whether  this  is  within  the  Statute  of  Mortmain  ? 

Mr.  Solicitor  General  said,  there  was  an  anecdote  handed  down  of  the  framers 
of  the  statute  of  9  Geo.  2,  [519]  that  they  wanted  to  extend  it  to  all  gifts  and  dona- 
tions. 

Lord  Bathurst,  C. — This  is,  in  all  its  circumstances  a  new  case.  It  is  charged  by 
the  bill,  and  proved,  that  there  is  a  piece  of  land  belonging  to  the  parish  on  which 
a  school-house  might  be  built. 

The  question  is,  if  land  is  already  got,  and  tliere  is  no  occasion  to  acquire  land  in 
mortmain,  whether  building  a  house  upon  such  land,  with  money  left  for  that  purpose, 
is  within  the  statute. 

Money  left  to  repair  or  rebuild  upon  land  in  mortmain,  is  not  within  the  words, 
much  less  within  the  spirit,  of  the  statute,  and  is  not  to  be  assimilated  to  the  case  of 
Brodie  v.  Duke  of  Chandos,  lith  December  1773,  which  was  to  build  a  parsonage- 
house. 

As  to  building  on  the  land  said  to  be  charity  land,  it  would  be  absorbing  the  charity. 

Therefore,  let  the  bill  be  dismissed. 


Rawson  v.  TurneKi 
27  May  1775,  Qu.  1725.    Ca.  in  Ch.  42.  S.  C.  sernb. 
Before  inrolment  of  the  order  made  on  arguing  exceptions  to  a  decree  of  charitable 
itses,  it  may  be  re-heard. 

*  The  certificate  of  G.  B.  was  as  follows  :  fW.]  Bl.  Rep.  1052  :  We  have  heard  Counsel 
on  both  sides,  and  considered  this  case,  and  are  of  opinion  the  presentation  is  not  void, 
it  not  appearing  to  us  to  have  been  made  on  a  simoniacal  contract. — W.  De  Grey, 
H.  Gould,  W.  Blackstone,  G.  Nares. 
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[520]  Starkie  t'.  Smith. 
(Reg.  Lib.  B.  fol.  .J4.)    27  Nov.  1775. 
Legacies  to  infants  at  twenty-one,  the  Court  would  not  order  them  to  be  secured.   Qu. 
John  SUrkic,  by  his  will,  dated  the  1st  of  October  17(i.'i,  gave  several  pecuniary 
legacies,  payable  ininiediately,  and  gave  to  his  eldest  grandson,  the  plaintiff  Richard 
Starkie,  £3000  at  twenty-one,  and  to  liis  otlier  grandcliildren,  to  the  number  of  four, 
£10(10  each  at  twenty-one;  and  directed  the  residue  to  be  placed  out  at  interest  for 
the  benefit  of  his  eldest  grandson. 

The  executors  proved  the  will,  and  possessed  assets  sufficient. 

'I'he  plaintitTs  brought  their  bill  for  an  account,  and  to  have  their  legacies  secured. 
The  Court  would  not  direct  the  legacies  to  the  infants  at  twenty-one  to  be  placed 
out    but  gave  the  infants  libi-rtv  to  a])plv  for  their  legacies  when  payable. 
[Mews'  Dig.  Will.  IX;  k,  "JO.     S.  P.  Palmer  v.  llayscnt,  Dick.  70.] 

Penny  v.  Penny. 

(Reg.  Lib.  B.  fol.  277.)    Feb.  177G. 

Heir  at  law,  not  being  the  sole  plaintift',  brings  a  bill  to  establish  the  will,  the  Court 
declared  it  well  proved,  and  established  the  same. 

William  Penny  the  father  of  the  plaintiffs,  devised  his  real  estates  to  the  defendants 
in  trust,  to  sell  to  pay  his  debt.s,  and  to  divide  the  surplus  of  the  money  arising  from 
the  s;inie  equally  among  the  plaintilTs,  one  of  whom  was  his  eldest  son,  anil  heir  at  law. 

[521]  f  be  bill  was  brought  to  establish  the  will,  and  to  carry  the  trusts  into  execution. 

I'jion  hejiring  the  cause.  Sir  Thumas  Sewel,  M.  R.,  declared  the  will  well  proved, 
and  that  the  same  ought  to  be  established. 

[Mr.  Lloyd  mentioned  this  as  a  precedent  to  shew,  that  though  an  heir  at  law  brings 
a  bill  to  establish  a  will,  the  Court  will  declare  it,  upon  evidence,  well  proved;  that 
his  Honour  did  it  after  doubting  the  propriety. 

The  reason  is  obvious  :  the  heir  at  law  is  not  the  sole  plaintiff  ;  tlie  other  plaintiffs, 
whose  interest  it  is  to  establish  the  will,  join  in  the  bill  for  the  purpose.  Had  the  heir 
at  law  been  the  sole  plaintiff,  I  do  not  think  his  Honour  would  have  done  so,  having 
hearil  it  often  declared  by  the  Court  to  be  improper,  and  unnecessary,  and  I  believe 
no  instance  of  it  can  be  produced.- — J.  D.] 

Wilson  v.  Ginger. 
lOFeb.  177G.    Lord  Bathurst,  C. 
A  defendant  neglciting  to  name  an  attorney  for  the  piupose  of  trying  an  issue 
out  of  this  Court,  was  directed  to  do  it  in  four  days,  or  the  issue  to  be  taken  as  tried, 
and  a  verdict  for  the  plaintiff.* 

[522]  -M Auv  White,  devisee  in  trust,  and  executrix  in  the  wills  of  Bridgct  White,  and 
John  White,  Plaintiff ;  and  T.wlor  White  Esquire,  son  and  heir  of  T.wlor  White, 
win)  was  brother  and  heir  of  John  White,  tenant  for  life  of  the  estates  devised 
by  the  will  of  John,  of  which  he  had  a  disposing  power,  and  tenant  in  tail  of  an 
estate  in  settlement,  which  JiiHN,  the  only  tenant  for  life  of  the  same,  devised  : 
Thom.v.s  Woll.\ston  White,  the  first  son"of  the  defendant  T.nuiR  White,  and 
the  first  remainder-man  in  tail  of  the  devised  estates,  expectant  on  the  death  of 
his  father,  and  Others,  Defendants. 

(Reg.  Lib.  B.  fol.  C50.)    8  March  17  7G. 
Tenant  in  tail  of  estates  in  settlement  de\-ises  tho.se  estates,  and  other  estates  of  which 
he  was  seised  in  fee,  to  his  heir  at  law,  who  was  the  next  remainder-man  in  tail  for 
life,  with  remainders  over ;  and  also  a  legacy  of  £1000  :  the  heir  claims  the  estates 
in  opposition  to  the  will.    The  Court  would  not  put  him  to  his  election. 

The  bill  was  to  have  the  direction  of  the  Court  how  to  act  under  the  wills  of  the 
said  Bridget  White  and  John  Wiite. 


*  Constable  v.  Angel,  25  June  1777.    The  like  order. 
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The  bill,  amongst  other  things,  stated  that  the  said  John  White,  being  seised  in 
fee,  or  from  an  idea  of  his  being  so  seised,  of  considerable  real  estates  in  tlie  counties 
of  York  and  Nottingham,  gave  life  estates  in  part  of  them  to  particular  persons, 
charged  other  estates  with  annuities,  and  created  terms  out  of  other  parts  of  the  estates, 
for  the  purpose  of  raising  out  of  the  rents,  and  paying  £250  a  year  to  the  defendant 
[523]  Taylor  White,  during  the  joint  lives  of  the  said  defendant,  and  his  father  (whidi 
was  paid  accordingly),  and  for  raising  certain  legacies  :  And  the  testator,  by  his  said 
will,  gave  £1000  to  the  defendant  Taylor  White.  And  subject  to  the  said  charges  and 
terms,  the  testator  devised  the  said  estates,  and  all  other  his  real  estates,  to  Taylor 
White  (the  defendant)  for  life  ;  remainder  to  trustees  to  preserve,  &c.  ;  remainder 
to  his  first  and  other  sons  in  tail  male,  with  other  remainders  ;  with  remainder  to  his 
own  right  heirs  ;  and  appointed  the  plaintiff  and  another  executors  ;  but  the  plaintiff 
alone  proved  the  will. 

After  making  the  said  will,  the  testator  contracted  for  the  purchase  of  other  estates, 
and  under  an  inclosing  act  of  parliament,  part  of  the  estates  devised  were  exchanged 
for  other  estates. 

The  defendants  setting  up  opposite  claims,  the  plaintiff  filed  her  bill,  as  above,  to 
have  the  direction  of  the  Court,  and  prayed  an  establishment  of  the  will,  and  an  execu- 
tion of  the  trusts. 

Taylor  ^^  hite  the  father  (an  original  defendant,  since  dead),  by  his  answer  admitted 
the  wills,  but  said  he  did  not  know  whether  John  his  brother  was  seised  in  fee,  or  had 
only  an  estate  tail  in  the  estates  devised  by  him,  having  never  seen  the  writings. 

In  1 773  the  said  defendant  Taylor  White  died.  He  left  the  above-named  defendant 
Taylor  Wliite,  his  son  and  heir ;  and  he  claiming  in  opposition  to  the  will  of  J^hn 
White,  the  plaintifi  filed  a  supplemental  bill  against  him  and  the  defendant  Thomas 
Wollaston  Wliite,  praj-ing  that  the  said  defendant  Taylor  White  might  set  forth  his 
claims,  and  charging  that  he  ought  to  elect  [524]  whether  he  would  take  under  the 
will,  or  renounce  all  benefit  under  it. 

The  defendant  Taylor  White,  by  his  answer,  said  he  was  the  heir  at  law  of  Taylor 
White  his  father,  who  was  brotlier  and  heir  at  law  of  the  said  John  White,  who  was 
heir  at  law  of  Bridget  ;  and  that  he  claimed  such  estates  of  John,  of  which  he  died 
seised  in  fee,  and  that  did  not  pass  by  his  \nll. 

The  answer  then  states  a  settlement,  dated  in  June  1G8-5,  made  on  the  marriage 
of  Richard  Taylor  with  Bridget,  by  which  the  estates  therein  mentioned  were  settled 
to  the  vise  of  the  husband  and  wife  for  their  respective  lives,  remainder  to  trustees  to 
preserve,  &c.  ;  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male ;  then 
to  the  daughters  in  tail  general ;  remainder  to  the  right  heirs  of  the  said  Richard 
Taylor. 

That  there  was  issue  of  the  said  marriage  only  one  daughter,  who  in  1690  inter- 
married with  Thomas  White  the  grandfather  of  the  defendant  Taylor  White ;  that 
there  was  issue  of  that  marriage  the  before-mentioned  John  White  the  testator,  Taylor 
White  the  defendant's  brother,  and  Bridget  White  the  testatrix. 

That  the  said  Thomas  White  the  grandfather  died  in  1732,  leaving  the  above  issue 
of  his  said  marriage. 

That  Bridget  his  widow  died  in  1701,  having  done  no  act  to  bar  the  entail  of  the 
estates  in  the  said  settlement  of  1 68-5. 

That  upon  her  death  all  the  said  estates  came  to  the  said  testator  John  White,  who 
did  not  bar  the  entail,  but  had  nevertheless  taken  upon  liimself  to  devise  the  [525]  estate 
so  in  settlement,  which  he  had  not  any  power  to  do. 

That  upon  his  death  those  estates  came  to  Taylor  ^A^lite,  the  defendant's  late  father, 
as  tenant  in  tail ;  that  he  did  not  bar  the  entail,  and  therefore,  upon  his  death,  the 
defendant  took  an  estate  tail  in  the  premises  ;  that  lie  had  since  levied  a  fine  of  the 
premises,  and  had  declared  the  uses  to  himself  in  fee. 

That  he  had  entered  on  the  estates  which  did  not  pass  by  the  will,  wliich  were  after 
purchased,  and  the  exchanged  e-states,  and  had  cut  down  timber  thereon,  and  insisted 
lie  was  entitled,  as  tenant  for  life,  to  such  of  the  estates  devised  by  the  will  of  John,  as 
John  had  a  disposing  power  over,  and  claimed  the  legacy  of  £1000,  and  further  insisted, 
he  ought  not  to  be  put  to  his  election. 

The  cause  came  to  be  heard  7th  and  8th  March  1 7(56  ;  and  after  hearing  the  said 
settlement  of  1685,  the  wills  of  Bridget  and  John  White,  and  the  several  contracts 
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entered  into  by  tlie  testator  John  Wliite  read,  and  the  defendant  Taylor  White,  tlie 
heir  at  law,  admitting  tlie  wills  of  the  said  Bridget  White  and  John,  tliey  were  established. 
The  Lord  Chaneellor  then  ])r()eeeds  to  ilireet  the  necessary  aecounts,  and  the  Master 
to  distinguish  the  sotlied  and  unsettled  estates  devised  :  and  tliough  his  Lordship 
doth  not  in  expre.ss  words  say  the  defendant  Taylor  U'hile  is  not  bound  to  elect,  he  in 
ellect  sjiys  so,  hy  decreeing  ])aynicnt  to  the  defentlant  Taylor  Wliite,  of  the  legacy  of 
£1000,  and  the  profits  of  the  estate  devised  to  him  for  life. 


[526]  Hii-L  V.  Bishop  of  Bristol. 
(i  May  ITTC.     Lord  Bathurst,  C. 

On  marriage  the  wife's  estate  is  setlltil  cm  I  he  husband  for  life,  on  the  wife  f(jr  life, 
remainder  to  the  issue  of  the  marriage  in  tail ;  remainder  in  fee  to  the  survivor  of 
husband  and  wife  :  the  husband  and  wife  levy  a  fine,  and  mortgage  the  estate  : 
the  husband  sulTers  the  estate  to  become  absolute  in  the  mortgagee,  and  dies  :  his 
widow  held  entitled  to  redeem. 

Bill  to  redeem  against  the  representative  of  Lord  Carpenter. 

The  plaintifT, .the  widow  of  Hill,  was  originally  entitled  to  tlie  estate  in  her  own 
right. 

On  lier  marriage,  it  was  agreed  to  be  settled  on  the  hust)and  for  life,  on  the  wife 
for  life  ;  remainder  to  tlie  issue  of  the  marriage  in  tail  ;  remainder  in  fee  to  the  sur- 
vivor of  the  husband  and  wife. 

After  the  marriage,  the  husband  and  wife  levy  a  fine  and  mortgage  the  estate  ; 
and  the  liu,sband  suffers  the  estate  to  become  absolute  in  the  mortgagee,  and  dies. 

The  question  in  the  cause  is,  whether  the  plaintiiT  hath  a  right  to  redeem  '! 

On  the  part  of  the  defendant  it  is  insisted,  that  Bilward  the  mortgagee  having 
obtained  a  decree,  and  Lord  Carpenter  having  bought  liim  out.  the  estate  is  bound. 

A  volunteer  is  bound  liy  the  act  of  a  mortgagee. 

The  ciuestion  then  is,  whether  the  plaintiff  is  a  volunteer,  oi-  a  ])urchaser  for  a  valu- 
able consideration  ]  She  certainly  is  not  a  volunteer,  and  consecjuently  she  is  entitled 
to  redeem. 

But  Lord  Carpenter  liaving  a  further  charge  on  the  estate  for  two  annuities,  is 
entitled  to  the  estate  after  the  plaintiff's  estate  for  life. 

Therefore  the  Lord  Chancellor  declared,  that  the  ])laintiff'  was  entitled  to  redeem 
the  estate,  on  payment  of  what,  if  any  thing,  remained  due  on  the  mortgage  ;  and  in 
case  she  p:iid  any  thing,  she  was  [527]  to  stand  as  a  creditor  for  that  sum  on  the 
reversion.  And  after  the  death  of  the  plaintiff,  the  representative  of  Lord  Carpenter 
was  to  stand  as  a  creditor  on  the  reversion,  for  the  arrears  of  the  two  annuities. 


M.w  V.  M.\Y. 

19Julyl77G. 

The  father,  by  his  will,  appointed  guardians  of  liis  infant  children.  The  will  not 
being  properly  executed,  the  Master  of  the  Rolls,  upon  hearing  the  cause,  referred  it 
to  the  Master  to  approve  of  a  proper  person  to  be  appointed  guardian  of  tlie  infants, 
and  prefaced  the  order  thus  :  And  it  appearing  by  the  said  testator's  will  (as  the  will 
is  set  forth  in  the  answer  of  A  and  B),  that  it  is  mentioned  the  said  testator  appointed 
the  said  defendants,  &c.,  since  deceased,  guardians  of  his  children  ;  but  the  said  will 
not  appearing,  or  having  been  pfoved  to  liave  been  properly  executed  or  attested,  as 
a  good  and  valid  appointment  of  such  guardians  ;  therefore,  refer  it  as  above. 

H.\SSEL  V.  Hassel. 
Nov.  177G. 

Testator  begins  his  will  ;  As  to  all  my  worldly  estate,  I  give,  devise,  and  bequeath  as 
follows:  he  gives  first  household  furniture  to  liis  wife;  then  he  goes  on  to  give, 
devise,  and  bequeath,  particular  sums,  as  legacies  to  his  younger  children,  with 
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maintenance  ;  and  concludes  by  giving,  devising,  and  bequeathing,  all  and  singular 
his  real  and  personal  estate  not  therein  disposed  to  his  son  the  defendant :  the  legacies 
to  the  children  held  to  be  a  charge  on  the  real  estate,  in  aid  of  the  personal. 

Thomas  Hassel,  the  plaintiff's  father,  made  his  will  as  follows  : 

In  the  name  of  God,  Amen.  I,  Thomas  Hassel,  do  make  this  my  will  as  follows  : 
"  And  as  touching  and  [528]  concerning  my  worldly  estate,  I  give,  devise,  and  bequeath, 
as  follows  :  First,  I  give  my  household  goods,  &c.,  to  my  wife  for  life." 

I  give,  devise,  and  bequeath  to  Mary  Hassel,  £300  at  twenty-one.  Item,  I  give, 
devise,  and  bequeath,  unto  my  daughter  Frances,  £300  at  twenty-one.  Item,  I  give, 
devise,  and  bequeath,  to  my  sons  William  T.  F.  and  John  each  £220,  to  be  paid  at 
twenty-one,  with  benefit  of  survivorship.  Item,  my  will  is,  that  my  executor,  with 
the  advice  of  my  trustee,  shall  place  out  my  sons  apprentices,  and  pay  out  of  their  afore- 
said fortunes  proper  sums  on  that  account ;  and  to  be  allowed  out  of  their  respective 
fortunes  when  of  age.  Item,  my  executor  is  to  pay  to  my  trustee  £30  a-year  for  the 
education  of  the  children.  Item,  I  give,  devise,  and  bequeath  to  my  son  Halford  Hassel 
(the  defendant),  all  and  singular  my  real  and  personal  estate  not  herein  disposed,  to 
him,  his  heirs,  and  assigns,  and  I  appoint  my  brother  Hassel  overseer  of  my  said  will." 

The  testator  died  :  the  defendant  proved  the  will,  and  possessed  the  personal  estate, 
and  entered  on  the  real  estates. 

The  bill  was  by  the  four  younger  children,  to  be  paid  the  legacies  given  by  their 
said  father's  will  as  portions,  and  if  the  personal  estate  were  not  sufficient,  out  of  the 
real  estates. 

For  the  plaintiffs  it  was  argued,  that  the  testator  having  expressly  declared  it  was 
his  will  to  dispose  of  all  his  worldly  estate,  and  having,  on  the  giving  of  the  legacies 
to  his  children,  used  the  word  devise,  which  is  applicable  to  real  estates,  and  having, 
by  the  residuary  clause,  given.  devLsed,  and  bequeathed,  all  [529]  ^nd  singular  his  real 
and  personal  estate  not  therein  before  disposed  ;  and  having  directed  the  legacies  to 
be  paid  by  liis  executor  to  whom  he  had  given  his  real  estate,  it  was  manifestly  the 
intent  and  meaning  of  the  testator  to  charge  the  said  legacies,  and  that  the  said  legacies 
were  charged,  on  the  real  estate. 

For  the  defendant  it  was  argued,  that  the  legacies  being  money  legacies  were  to  be 
paid  out  of  the  personal  estate  ;  and  the  real  estate  not  being  expressly  charged  with 
them  by  the  will,  the  plaintiffs  had  no  right  to  come  upon  the  real  estate  for  payment. 

Lard  Bathurst,  C,  held  the  legacies  to  be  charged  on  the  real  estate  in  aid  of  the 
personal. 

[Mews'  Dig.  Will,  IX,  k,  17.    Followed,  In  re  Bawden,  [189i]  1  Ch.  093.] 
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27  Nov.  1773.    Lord  Bathurst,  C.     1  Bro.  C.  C.  120,  in  not.  S.  C. 

Legacy  charged  upon  land,  payable  at  a  certain  time  :  the  legatee  dies  before  that  time  ; 
but  being  charged,  and  the  estate  devised  subject  to  that  charge,  the  devisee  must 
take  it  cum  onere,  and  the  legacy  shall  be  raised. 

.T.  D.  Acres  Mason  Esquire,  by  his  will,  dated  18th  November  1736,  amongst  other 
things,  devised  all  liis  freehold  and  copyhold  estates  to  trustees  named  in  the  will,  to 
the  use  of  Theodore  Joseph  Mason  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders  ;  remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to  the 
daughters  ;  with  remainder  in  fee  to  Captain  Alexander  Wilson  :  and  willed,  that  if 
the  said  Captain  Wilson,  or  his  heirs,  should  actually  come  into  possession  of  the  premises, 
by  virtue  of  the  aforesaid  limitations,  that  they  should  pay  his  daughter  Catherine 
Wilson,  £2000  ;  and  thereby  charged  the  premises  with  payment  of  the  said  £2000  to  the 
said  Catherine  Wilson,  at  the  end  of  two  years  after  the  .said  Alexander  Wilson  should 
come  into  possession. 

[530]  In  1737  the  testator  died. 

In  April  17-13,  the  said  Catherine  Wilson  died,  having  first  intermarried  with  William 
Draper,  in  whom  the  said  £2000  became  vested  ;  and  he  died,  having  made  his  will, 
and  the  plaintiff  sole  executor  and  residuary  legatee,  who  proved  the  will. 

In  1750  a  commission  of  banki-uptcy  issued  against  the  said  Alexander  Wikon, 
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to  wliom  tJiP  iPinaimlcr  in  fee  of  the  aforesaid  estate  was  limitrd  ;  and  his  estate  was 
assigned  to  defendant  Ross  his  assijrnee. 

In  Avignst  17Ci'.),  the  several  antecedent  limitations  beinj;  spent,  the  ultimate 
remainder'to  ('a])t;un  Wilson  took  elTeet.  and  the  estates  vested  in  the  defendant  Ross, 
the  assignees  of  Wilson. 

Two  veai-s  iHMiig  la])sed  sinie  the  idtiinate  remainder  in  Wilson  took  efTect,  the 
plaintilT  filed  his  bill  to  have  the  said  legacy  of  f-JdOO  raised,  and  paid. 

It  was  insisted,  that  as  Catherine  Wilson  died  before  tlie  remainder-man  in  fee 
in  the  will  came  into  possession,  the  said  legacy  being  given  out  of  land,  was  not  to  be 
raised. 

The  following  cases  were  cited,  Attorney  General  v.  Milner,  1st  February  1752 
(3  Atk.  112) ;  King  r.  Wilkinson  ;  Lowther  r."  Condon  (2  Atk.  127,  130) ;  Van  v.  Clarke 
(1  Atk.  olO):  Sirman  r.  Collins;  Bulkly  v.  Stanly;  Miles  v.  Leigh  (1  Atk.  573),  in 
Viner's  Abridg.  under  title  Charge,  p.  463,  2  July  1729  ;  Powlet  v.  Powlet  (1  Wils. 
224),  first  established,  that  where  a  portion  is  charged  on  land  by  deed,  and  the  child 
dies,  it  is  not  to  he  raised  ;  in  Smith  r.  Smith  (2  Yern.  92,  178),  the  distinction  taken 
w;is,  that  a  portion  inider  a  wnll  is  to  be  raised,  but  not  under  a  deed  ;  Hutchins  v.  Toy  ; 
Hodson  V.  Rawson  ;  Hall  v.  Terry  (1  Atk.  502) ;  Thompson  v.  Dow  (1  Bro.  C.  C.  193, 
in  not.),  2Sth  June  17G3. 

[531]  ^-'>rd  Chancellor.— J  am  of  opinion  the  legacy  vested  in  Catherine  Wilson, 
and  is  a  charge  on  the  land.  And  the  land  being  devised  to  Captain  Wilson,  subject 
to  that  charge,  he  must  take  it  cum  (mere.  Therefore,  let  the  Master  compute  interest 
on  the  legacy  from  the  end  of  two  years  after  the  ultimate  remainder  in  Captain  Wilson 
vested  in  possession,  and  let  what  shall  be  found  due  be  raised. 

Pawsey  v.  Edgar. 

15  Nov.  &  17  Dec.  177G.     1  Bro.  C.  C.  191,  in  not.  S.  C. 

Estate  given  to  the  testator's  wife  for  life,  and  after  his  death,  to  her  son  and  his  heirs, 
cliarged  with  a  legacj'  :  the  legatee  survived  the  testator,  but  died  in  the  lifetime 
of  the  wife  :  the  legacy  held  to  have  vested,  and  to  be  charged  on  the  estate. 

Devereaux  Edgar,  by  his  will,  gave  his  real  estate  to  Temperance  his  wife  for  life  ; 
remainder  to  liis  eldest  son  Robert,  the  father  of  the  defendant,  for  life  ;  remainder 
to  his  issue  male  in  tail  ;  remainder  to  the  said  Robert  in  fee  ;  subject  and  charged, 
witliin  six  months  after  the  death  of  the  said  Temperance  his  wife,  to  pay  to  his  two 
daughters,  Temperance  and  Mary  Edgar,  £000  each,  with  interest  at  5  per  cent,  from 
tlie  death  of  the  said  Temiierancc  his  wife  ;  and  in  default  of  payment,  devised  the 
estate  to  the  legatees  to  hold  till  payment. 

The  testator  died  in  1  730. 

Rot)ert  Edgar  the  son  died  in  1750,  and  left  the  defendant  his  eldest  son  and  heir, 
to  whom  the  estate  descended. 

Temperance,  one  of  the  legatees,  died  in  August  1754,  and  Mary,  the  other  legatee, 
took  out  administration  to  her. 

In  1754,  Temperance  the  widow,  died. 

In  1774,  Mary  the  other  legatee  died,  having  made  her  will,  and  the  plaintiil"  her 
executor. 

[532]  The  plaintiff  contends  the  legacies  vested,  and  are  transmissible,  and  as  executor 
of  Mary,  hath  filed  a  bill  to  have  the  legacies  raised  and  paid. 

The  defendant  insists,  that  as  Temperance  the  legatee,  died  in  the  lifetime  of 
Temperance  the  widow,  which  was  before  the  legacy  became  payable,  it  siuik  into  the 
reversion  of  the  estate. 

The  same  cases  were  cited  in  .this  cause  as  in  the  case  of  Clarke  v.  Ross,  immediately 
precefling. 

It  stood  for  jiulgment  to  this  day. 

His  Lordship  for  the  .S;ime  reasons,  upon  which  he  determined  tliat  cause,  declared, 
that  the  dcfendatit  took  the  estate  cum  onere,  that  the  legacy  vested,  and  the  plaintifl" 
was  entitled  to  it,  and  ordered  it  to  be  raised. 

His  Lordship  observed,  that  the  case  of  Hall  v.  Terry  had  been  pressed  upon  him, 
and  which  was  said  to  be  confirmed  by  May  v.  Andrews,  30th  June  1768,  but  that 
it  was  very  different  from  tlie  principal" case.' 
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RrssEL  I'.  Atkinson. 

2.3  Jan.  1777. 

The  time  to  examine  to  tlie  credit  of  a  witness  is,  after  publication  is  passed,  and  the 

application  for  it  is  of  course,  and  not  founded  on  affidavit. 

An  order  of  course  had  been  obtained,  to  examine  to  the  credit  of  a  witness,  after 
publication  had  passed,  and  the  cause  was  set  down  for  hearing  ;  the  defendant  applied 
the  above  day,  to  discharge  the  order  as  irregularly  obtained  ;  for  that  it  was  not  founded 
on  affidavit,  and  was  after  publication  ;  and  was  not  moved  .specially  on  notice,  accord- 
ing to  Lord  Bacon's  order,  which  says,  these  orders  are  to  be  granted  sparingly,  and 
upon  special  application.  But  Lord  [533]  Bathurst,  C,  and  Sir  Thomas  Sewel,  M.  R.. 
were  both  of  opinion,  that  the  order  was  regularly  obtained  :  that  it  was  necessary 
publication  should  have  passed,  for  till  then  it  could  not  be  known,  whether  it  was 
necessary  to  examine  to  the  credit  of  the  witness  ;  that  the  order  was  of  course,  but  if 
the  party  stayed  a  considerable  time  after,  and  did  it  merely  for  delay,  it  might  be  a 
ground  to  discharge  the  order. 

NiCHOL.\s  V.  Mills. 

Hil.  1777. 

Exceptions  lie  to  the  certificates  of  commissioners  in  commissions  of  partition, 
which  certificates  are  confirmed,  as  reports  are. 

NoRDEN  V.  James. 

20  Feb.  1777. 

A  general  assignment  of  a  debtor  at  Madras,  in  the  East  Indies,  not  an  act  of  bank- 
ruptcy in  this  country. 

Manningham  v.  Lord  Bolingbroke. 

10  Feb.  &  14  July  1777. 

Bill  for  discovery  and  relief,  charging  fraud.     Demurrer  over-ruled,  the  bill  being  for 
relief  against  fraud,  the  defendant  must  answer. 

The  question  arose  on  a  demurrer  to  a  bill  filed  by  a  judgment  creditor  of  the 
defendant  Lord  Bolingbroke  :  The  creditor  had  brought  an  action  of  debt,  and  had 
obtained  judgment ;  but  before  he  had  sued  out  execution,  the  defendant,  as  charged 
by  the  bill,  had  conveyed  liis  estate,  in  order  to  prevent  the  execution  [534]  from  having 
effect  ;  the  bill  was  for  a  discovery  of  the  conveyance,  and  for  relief  ;  the  demurrer  was 
for  that  the  plaintiff  had  not  proceeded  to  an  elegit,  and  therefore  was  premature. 

The  cases  cited  were,  Dowdeswell  r.  Tomkins,  Loth  May  1740,  1  Siderfin,  91, — 
1  Keble,  3(58,-1  Salkeld,  118,-1  Eq.  Cases  Abr.,— 1  Ventris,*3'J8  ;  Lady  Abergavenny 
V.  Lady  Abergavenny,  2  P.  Wms.  311,-1  Hobart,  47. 

Lord  Bathurst,  C. — The  bill  being  to  be  relieved  against  fraud,  the  defendant  must 
answer  ;  over-rule  the  demurrer. 

[Mews'  Dig.  Discovery,  D,  IH,  2  ;  Fraud  and  Misrepresentation,  lY,  5.  The 
accuracy  of  this  report  was  doubted,  Neate  v.  Marlborough  (Duke  of),  1838, 
3  My.  &  Cr.  419.] 

Palmer  v.  Palmer. 

12  March  1777. 

Surrender  of  a  copyhold  supplied,  in  order  to  pay  a  legacy. 

Bill  to  be  paid  a  legacy,  and  to  have  a  copyhold  devised,  in  aid  of  the  personal  estate, 
not  having  been  surrendered  by  the  testator,  surrendeied  by  his  heir,  to  the  uses  of 
the  will. 

The  cases  cited  were,  Hawkins  v.  Leigh,  1  Atkins,  387  ;  Bradly  v.  Bradly,  2  Yern. 
163  ;  Wilkins  v.  Saunders  ;  White  v.  Nutt,  1  P.  Wms.  61. 

The  heir  at  law,  upon  terms,  ordered  to  surrender  the  copyhold  estate  to  the  uses 
of  the  will. 
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[535]  Pendergrast  v.  Sai-bergue. 
(Reg.  Lib.  B.  177G,  fol.  217.)     18  March  1  777.     Lord  Bathurst,  C. 
The  (Ipfpndant,  to  prevent  his  being  brought  up  by  an  aliax  pliirie.':  habeas  rnrpus 
as  often  as  he  was  turned  over  to  the  Fleet,  removed  himself  back  to  the  King's 
Bench  ;  ordered  if  he  did  not  put  in  his  answer  by  the  time  an  alias  pluries  would 
have  issued,  the  bill  siiould  be  taken  pro  confesso  against  him. 

Tiie  defendant  being  brought  up  by  habeas  corjms,  and  turned  over  to  the  Fleet, 
in  order  to  i)roceed  to  an  alias  pluries  habeas  corpus,  and  to  have  him  brought  up, 
in  order  to  take  the  bill  jrro  confesso  against  liim,  for  want  of  his  answer,  according 
to  the  usual  course  of  proceeding,  the  defendant,  in  order  to  prevent  it,  as  soon  as  he 
was  carried  to  the  Fleet,  removed  himself  back  again  to  the  King's  Bench.  The  Court 
Wiis  for  some  time  under  a  difficulty  how  to  proceed,  but  at  last  hit  u{)on  this  expedient : 
It  was  ordered,  that  unless  the  defendant  put  in  his  answer  on  or  before  the  last  day 
of  the  then  next  term,  which  it  was  computed  would  be  the  time  between  each  j)rocess, 
were  the  plaintiff  to  proceed  regularly  to  an  alias  pluries  habeas  corpnis,  tlie  })laintiff 
was  to  be  at  liberty  to  ap])ly  for  the  Clerk  in  Court,  to  attend  Avith  the  record  of  the 
plaintiff's  bill,  in  order  to  take  it  pro  confesso,  against  the  said  defendant. 


WlIiiON    V.    BOSWEI.L. 

15  May  1777. 
A  writ  of  lie  exeat  regno,  to  prevent  the  defendant's  going  to  Scotland. 


[536]  Mason  v.  Murray.  ! 

Trin.  1777. 
An  injunction  doth  not  drop  of  course,  on  the  plaintiff's  amending  his  bill. 

The  ])laintii]"  was  the  author  of  some  poems;  the  defendant  was  a  bookseller; 
the  plaintiff  filed  his  bill  against  the  defendant,  to  stay  him  from  printing,  <S:c.,  some 
of  his  works,  and  obtained  a  special  injunction  ;  the  defendant  answered,  and  after- 
wards the  plaintiff  amended  his  bill ;  on  application  this  term,  a  question  was  made, 
and  in.sisted  on  by  the  defendant,  that  the  plaintiff 'having  amended  his  bill,  the 
injunction  was  gone  of  course. 

It  stood  over  till  this  day,  and  Lord  Bathurst,  C,  having  directed  me  to  lay  before 
him  my  thoughts  on  the  jioint,  whether  an  injunction  dropt  of  course,  on  the  plaintiff's 
amenchng  his  bill,  or  on  a  dennirrer  being  allowed,  I  wrote  him  a  letter  as  follows  : 

"  It  was  said,  '  that  the  plaintiff  having  amended  his  bill,  the  injunction  was  gone 
"  '  of  course,  without  application.' 

"  By  Lord  Bacon's  twentieth  ordinance,  '  No  injunction  of  any  nature  shall  be 

'granted,  revived,  dissolved,  or  stayed,  upon  any  private  petition';   from  whence 

It  may  be  inferred,  that  an  injunction  must  be  dissolved  by  order  upon  motion  in 

l^open  Court.     In  the  Practical  Register  in  Chancery,  printed  in  1714,  it  is  truly  said, 

"  that  after  an  injunction  hath  been  dissolved,  that  is  for  want  of  equity,  tlie  equity 

"hi  the  bill  on  which  it  is  founded,  and  of  which  the  Court  hath  judged,  it  cannot  be 

"^  revived,  on  the  plaintiff's  amending  his  bill,  but  on  special  application  ;  but  the  dis- 

^tinction,  that  an  injunction  is  gone  of  course  upon  bill's  being  amended,  is  novel; 

^a  mil  may  be  amended  for  various  purposes  not   connected  with  the  injunction  :   An 

^  m]unc-[537]-tioii  is  only  one  head  of  relief.     The  amendment  may  not  in  the  lea.st 

^^  degree  relate  to  the  injunction.     It,  therefore,  seems  extraoidinary  to  .say,  that  if  a 

^plaintiff  amends  his  bill,  tliough  in  no  wise  to  support  the  injunction,  there  is  an 

end  of  it :  Is  not  the  Court  to  judge,  and  determined  Amending  a  bill,  is  certainly 

'admitting  the  answer  to  it  to  be  full,  and  that  exceptions  will  not  lie  to  the  answer  ; 

and  yet  nun  constat,  that  there  may  not  be  enough  discovered,  or  admitted  on  tlie 

"  answer  to  support  the  injunction." 

I  then  referred  his  Lordship  to  the  case  of  Maync  i:  Ilochin,  suj/ra  [Dick]  255,  and 
then  proceeded  tlius : 
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"  A  plea  allowed  is  a  full  answer,  yet  the  defendant  always  applies  by  motion  to 
"  dissolve  the  injunction  (though  absolutely),  in  the  first  instance  ;  PhilliiJs  v.  Langham, 
"■29th  November  1750. 

"The  defendant's  counsel  .said,  that  had  he  demurred  before  the  injunction,  it 
"  would  not  have  been  granted  till  the  demurrer  had  been  argued.  Rashleigh  r.  BuUer, 
"  11th  June  1752  (supra  [Dick.]  153).  The  present  demurrer  hath  not  been  argued  : 
"  supposing  it  had  been  allowed,  it  was  said,  that  cause  was  out  of  Court,  and  the  in- 
"  junction  was  gone  ;  but  with  submission,  as  the  injunction  is  under  the  Great  Heal, 
"  can  it  be  said  to  be  gone,  or  dissolved,  without  an  order  for  that  purpose  1  An 
"  injunction  suit  abates  by  death,  yet  the  injunction  is  not  gone.  Every  day  proves 
"the  contrary,  by  motion  for  the  executor,  or  administrator  to  revive  in  a  liniittd 
"  time,  or  that  the  injunction  may  be  dissolved." 

His  Lordship  did  me  the  honour  this  day,  to  state  to  the  Bar,  what  I  had  sub- 
mitted to  him  as  above,  and  de-[538]"cl<'>red.  he  was  clearly  of  opinion  upon  consideration, 
and  upon  the  case  of  Mayne  v.  Hochin,  that  the  injunction  did  not  drop  upon  the 
plaintiff's  amending  his  bill. 
[Mews'  Dig.  Injunction,  C.  4,  c,  i.     See  Ferrand  v.  Hamer,  1838,  4  My.  &  Cr.  143.] 


Peach  v.  Phillips. 

17  Dec.  1777. 

Mortgage  to  the  devisee  after  making  the  will,  no  revocation  of  it. 

Robert  Cheshire  made  his  will  as  follows  :  "  I  order  all  my  debts,  and  funeral 
"  expencas  to  be  paid  by  my  executor."  He  then  gives  legacies  to  the  plaintiff  and  others, 
and  then  goes  on  :  "  And  last  I  give  and  bequeath  all  the  rest  of  my  houses,  messuages, 
"  lands,  tenements,  and  hereditaments,  and  the  rest  of  my  personal  estate  to  James 
"  Phillips  (the  defendant),  and  appoint  him  my  executor." 

After  the  will,  the  testator  mortgaged  his  real  estate,  to  secure  the  sum  of  £1500 
to  the  said  James  Pliillips. 

On  the  death  of  tlie  testator,  Phillips  proved  the  will,  possessed  the  personal  estate, 
and  entered  on  the  real  estates,  and  received  the  rents  and  profits. 

The  plaintiff  is  the  heir  at  law,  and  brings  a  bill,  for  an  account  of  the  rents  and 
profits  of  the  mortgaged  estate  ;  for  an  account  of  the  testator's  personal  estate  ;  and 
to  have  the  estate  in  mortgage  to  Phillips,  discharged  of  it,  by  an  application  of  the 
personal  estate. 

The  firist  question  in  the  cause  was,  what  estate  Phillips  took  ;  whether  an  estate 
for  life  or  in  fee  1 

[539]  Secondly,  Whether  the  mortgage  after  the  wall,  was  not  a  revocation  of  the 
\rill.  as  to  the  real  estate  in  toto  ? 

The  cases  cited  were,  Hopewell  v.  Acland,  Salk.  239,  in  which  it  was  said,  here- 
ditaments will  not  carry  a  fee  simple  ;  in  Cook  v.  Bullock,  Cro.  Jac.  49.  a  mortgage 
to  a  devisee,  said  to  be  a  revocation  ;  Perkins  v.  Walker,  1  Yern.  97  ;  Harkness  r. 
Bayley,  Ea.ster  Term,  1719,  Prec.  in  Chan.  514,  in  this  case  a  mortgage  to  a  devisee, 
was  held  to  be  a  revocation  of  the  will  in  toto. 

The  case  was  argued  by  Mr.  Price  for  the  plaintiff,  and  liy  the  Attorney  General 
Mr.  Thurlow,  the  Solicitor  General  Mr.  Wedderburne,  and  Mr.  Madocks,  for  the 
devisee. 

Lord  Chancellor.— The.  intention  of  the  testator  is  evident,  to  have  his  debts  paid 
by  his  executor.  To  pay  them,  he  niust  be  furnished  with  the  means  ;  lie  gives  him 
all  his  estates,  and  after  payment,  makes  him  the  residuary  devisee,  and  legatee.  After 
making  this  ^^^ll,  he  mortgages  part  of  the  estate.  To  whom  '?  To  the  defendant 
his  executor,  by  whom  he  had'  dii-ected  his  debts  to  be  paid  ;  but  this  mortgage  is  said 
to  be  a  revocation  of  the  will :  It  may  be  quoad  the  mortgage  ;  I  would  then  ask  in 
whom  is  the  estate  ?  The  legal  estate  is  in  the  defendant  the  mortgagee,  under  his 
mortgage.  The  equity  of  redemption  is  in  him  by  the  will.  It  cannot  be  said,  tlie 
equity  of  redemption  did  not  pass  by  it,  and  the  will  not  being  disputed,  the  equity 
of  redemption  did  not  pass  to  the  heir.    Therefore  dismiss  the  bill. 
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[540]  Wkrstkr  v.  Pawson. 

15  Dec.  1777.     I/Jid  Bathurst,  C. 

A  \vitne8.s  going  to  sea,  was  examined  <le  bene  esse,  in  order  to  make  use  of  his 
evidence  at  law  :  N'otice  of  trial  being  given,  and  the  witness  not  being  returned, 
his  de|)o,siti()n  wa.s  ordered  to  be  copied,  and  ])nlilished  by  the  Examiner;  but  he 
was  not  to  i)nl)hsli  any  of  the  th'ixjsitions  of  tlie  other  witnesses. 

J^x  JHirte  BOS.VNQUCT. 

20  Dec.  1777.     Lord  Bathurst,  C. 

-Vii  infant,  mortgagee  of  hinds  in  tlie  island  of  (Irenada,  in  tlii'  West  Indies,  being 
founil  to  be  an  infant  mortgagee  within  the  Statute  of  the  7th  of  Queen  Ann,  the 
rejx)rt  was  coufinued,  and  he  was  ordered  to  convey. 

Hunt  ?•.  Prust. 

1 ')  Jan.  1  778.     Lord  Bat hur.st.  C. 

The  mode  of  proceeding  on  examinations,  pro  interesso  suo. 

\  party  had  been  examined  under  an  order  for  tlie  purpose,  pro  interesso  suo.  He 
applied  and  pressed  to  have  the  merits  determined  U])on  a  petition,  which  being  opposed, 
as  not  agreeable  to  practice.  Lord  Bathurst,  C,  directed  me  to  lay  before  him  the  mode 
of  proceeding;  in  obedience  to  which,  I  submitted  a  paper,  of  which  the  following  is 
a  copy  : 

"  A  party  claiming  an  interest  in  estates  sequestrated,  or  in  tlie  hands  of  a  Receiver, 
"  an  order  is  obtained  [541]  upon  notice  of  motion,  to  come  in,  and  be  examined  pro 
"  interesso 3U0,  wlierein  a  time  is  to  be  limited  for  filing  interrogatories. 

"  After  the  examination,  the  other  side  hath  liberty  to  examine  witnesses,  to  falsify 
■■  the  examination,  and  a  commission  of  cour.se  issues,  if  necessary,  wherein  the  claimant 
"  may  join  if  he  thinks  fit ;  and  the  commission  (if  any)  is  returned.  Publication 
"  jKisseth  by  order. 

"  Then  an  order  is  made  to  refer  it  to  the  Master,  to  look  into  the  examination  and 
■'  de[X)sitions.  and  to  certify  whetlier  the  claimant  hath  made  out  any,  and  what, 
"  interest  in  the  prenu.ses  or  in  any,  and  wliat  i)art  thereof. 

"  The  rejxjrt  the  Master  makes  is  set  down  to  be  heard  for  directions  ;  and  the  L'ourt 
"  jironounces  a  final  order. 

"Cases  proving  the  above  mode,  Fawcett  r.  Fothergill ;  Francis  Calvert  and  Others, 
"claiming  a  mortgage  for  £1000  on  the  estates  sequestrated,  by  order  dated  18tli 
^  February  1G99,  entered  Reg.  Lib.  A.  fol.  39G,  they  were  to  come  in  to  be  examined 
"  i>ro  interesso  suo,  and  the  plaintiff  was  to  exhibit  interrogatories  for  that  purjwse. 

"By  an  order  dated  7th  of  January  1700,  entered  Reg.  Lib.  A.  fol.  340,  on  the 
'■  |>etition  of  the  plaintiff',  after  .stating  that  the  claimants  had  been  examined,  and  the 
"  deiv)sitions  returned,  it  was  referred  to  the  Master,  to  certify  what  proof  the  claimants 
■  had  made  of  their  pretended  right. 

■  The  .\hi,ster  made  his  report  :  the  matter  of  the  said  rejxirt  came  on  to  be  heard, 
"8th  April  170.i,  cn-[542]-tered  Reg.  Lib.  A.  fol.  200,  when  his  Lordship  ordered  the 
'■  plaintiff  to  reply  to  the  examination,  and  the  examinant  was  to  be  at  liberty  to  examine 
^  witnesses  touching  his  claim,  and  to  take  out  a  commission,  wherein  the  plaintiff 
"  was  to  join,  if  he  thought  fit. 

"Witnesses  having  been  examined,  there  was  an  order  for  setting  the  matter  down 
"  to  be  heard  on  the  report. 

_  "Tlie  2(;th  October  1705,  entered  Reg.  Lib.  A.  fol.  101.  the  matter  of  the  report 
'  (by  which  the  Ma.ster  found  the  claimants  to  have  really  and  bona  fide  paid  £400  and 
"  no  more),  came  on  to  be  argued.  Uixm  debate  of  the  m,-itter,  and  hearing  the  exhibits, 
'  and  the  i)roof,  taken  in  relation  to  the  matter  aforesaid,  his  Lordship  conceived  the 
'  seqiiestrators  might  redeem  the  mortgage,  and  directed  an  account  as  to  £400." 
.  |l»e  above  cause  of  Hunt  v.  Priest,  being  again  brought  on,  after  much  litigation, 
ins  Lordship  said  he  would  adhere  to  the  mode  of  proceeding,  in  the  preceding  Ciises, 


DICKENS,  543.  NORRLS  V.  NORRIS  381 

and  referred  it  to  the  Master,  to  see  if  the  claimant  liad  made  out  any,  and  what  title 
to  the  premises  claimed  by  him.  * 

NORRIS   V.   NORRIS. 

25  March  1778. 
If  a  mortgagee  exhausts  the  personal  estate,  the  legatees  shall  stand  in  his  place. 

[543]  Field  v.  Mostin. 

27  March  1778. 

A  legacy  though  greater  than  a  debt  due  to  the  legatee,  held  not  to  be  a  satisfaction 

of  the  debt. 

The  testatrix  in  this  cause  being  indebted  to  Mrs.  Hutchinson  in  £141,  made  her 
will,  and  thereby  gave  to  the  said  Mrs.  Hutchinson  the  sum  of  £500  ;  she  also  gave  a 
legacy  of  £400  to  a  charity,  and  the  residue  of  her  personal  estate  to  pay  her  debts  and 
legacies  ;  if  the  personal  estate  should  not  be  sufficient,  the  deficiency  to  be  raised 
by  mortgage  or  sale  of  the  real  estate. 

The  question  in  the  cause  was,  whether  the  legacy  to  Mrs.  Hutchinson,  was  not  a 
satisfaction  of  the  debt  to  her.     Chauncey's  Case,  1717(1  P.  Wms.  408),  was  cited. 

Lord  Chancellor  held  that  it  was  evident  by  the  will  she  meant  both  debts  and 
legacies  should  be  paid,  and  therefore  declared  the  legacies  were  not  to  be  considered 
as  a  satisfaction  of  the  debt.  As  to  the  legacy  to  the  charity,  the  personal  estate  being 
deficient  to  pay  the  whole,  the  cpiestion  was,  whether  it  should  be  first  applied  in  pay- 
ment of  those  legacies  :  But  his  Lordship  said  he  would  not  set  up  a  new  rule,  and 
cited  the  Attorney  General  v.  Graves  (Ambl.  155),  4th  Nov.  1752  ;  the  Attorney 
General  r.  Tomkins  (Ambl.  21G),  4th  March  1754  ;  Arnold  v.  Chapman,  1  Vesey, 
108  ;  the  Attorney  General  r.  Jeanes,  Hilary,  1737  (1  Atk.  355). 

[544]  Parry  v.  Carwarden. 

20  May  1778. 

In  a  conveyance,  blood  is  no  consideration  within  the  Stat,  of  27  Eliz. 

In  1 752,  John  Carwarden  the  husband  of  Magdalen,  and  the  father  of  the  defendant 
Benjamin  Carwarden,  being  seised  in  fee  of  a  real  estate,  by  his  will  devised  an  estate  to 
Magdalen  in  satisfaction  of  dower. 

She  entered,  and  enjoyed  the  estate  till  her  death  in  177G. 

Benjamin  the  son,  instituted  a  suit,  thereby  impeaching  the  will.  An  issue  was 
directed,  and  a  verdict  found  in  favour  of  the  will. 

On  the  21st  of  August  1773,  Magdalen  entered  into  an  agreement  with  the  plaintiff, 
for  the  sale  of  the  estate  devised  to  her,  and  £10  were  paid  down,  and  £1800  were  to  be 
paid  on  the  execution  of  the  conveyance. 

As  soon  as  the  contract  was  known,  Benjamin  the  son  set  up  a  voluntary  conveyance 
from  his  mother  by  indentures  of  lease  and  release,  of  the  23d  and  24th  of  April  1703, 
by  which,  after  reserving  a  life  estate,  she  conveys  the  fee  to  her  son. 

She  instituted  a  suit  to  set  aside  the  same,  but  died  before  the  cause  was  at  issue. 

The  plaintiff's  bill  was  to  set  the  deeds  aside,  as  being  fraudulent,  and  without 
consideration.     And  he  insisted  they  were  so,  within  the  Statute  of  27  Eliz. 

The  cases  of  Redham  v.  Beamont,  3  Ch.  Rep.  ;  and  Compton  i\  Basset  were  cited, 
to  shew  that  blood  is  no  consideration  within  that  Statute. 

The  Lord  Chancellor  declared  the  plaintiff  was  entitled  to  a  specific  performance 
of  the  agreement,  and  that  the  indentures  of  lease  and  release,  of  the  23d  [545]  and 
24th  of  August  1773,  were  void  against  the  plaintiff,  and  were  not  to  stand  in  his  way. 

*  See  Cooper  v.  Thornton ;  Hamlyn  v.  Ley  [Dick.  94] ;  and  Bowles  v.  Parsons, 
supra  [Dick.  142], 


382  cartwiucht  /'.  cartwkkiht  dickens,  546. 

Caktwright  v.  Cartwright. 

1  July  1778. 

Iiif.iiit  hiir  not  lioiind  l>y  the  admission  in  the  deceased  heir's  answer,  of  tlie 

will  of  the  testator. 

The  heir  at  law  an  adult,  by  his  answer,  admits  the  will,  he  afterwards  dies,  and  the 
suit  is  revived  against  his  heir  at  law  an  infant  ;  the  admission  of  the  deceased  heir  at 
law  will  not  bind  the  infant,  and  the  will  mast  be  proved  per  testes  against  him.  The 
question  was  made  at  the  hearing  of  this  cau.se,  which  was  ordered  to  stand  over,  with 
liberty  for  tlie  plaintiff  to  exliibit  interrogatories  to  prove  the  will  and  codicil.s  (Sleeman 
i:  Sleeman,  3  March  1771'  [Dick.  787|,  S.  P.). 

[The  accuracy  of  this  rcp)rt  questioned,  Lock  r.  Foote,  1833,  4  Sim.  13'_'.] 

Lord  Sandys  r.  Sibtiiorpe. 

4  July  1778. 
•         * 

On  a  question  on  the  disposition  by  will  of  some  New  River  shares  ;  it  was  agreed 
that  New  River  shares  were  real  property,  and  descendible  to  the  heir. 

Brown  v.  Ler. 

21  July  1778. 

Service  of  a  subpoena  to  revive  on  the  defendant's  clerk  in  Court  in  the 
original  cause,  refused. 

Upcm  a  bill  of  revivor  being  filed,  the  Solicitor  General  Mr.  Wedderburne,  moved 
specially,  on  an  affidavit  of  the  defendant's  absconding,  that  service  of  a  subpoena 
merely  to  revive,  an  answer  not  being  [546]  wanted,  on  his  clerk  in  the  original  cause, 
might  be  deemed  good  service  on  the  defendant.  It  was  held  to  be  improper,,  and 
ref  u.sed  ;  and  it  was  said,  the  plaintifl"  must  pursue  the  act  for  rendering  process  effectual 
ag:iinst  tho.se  that  abscond. 

[Xute. — This  cause  was  afterwards  heard  on  the  bill  of  revivor  in  1782  ;  and  the 
original  suit  and  proceedings  decreed  to  be  revived. — J.  D.] 

[See  next  case.] 

Lee  v.  Warner. 

30  Nov.  1778. 

A  similar  application  as  in  the  above  case,  and  refused  after  solemn  debate, 
and  great  consideration. 

A  decree  in  the  original  cau.se  for  an  account.  In  the  course  of  proceedings  before 
the  .Master,  it  was  evident  a  balance  would  be  due  from  the  defendant ;  he  went  abroad. 
Afterwards  the  suit  abated  by  the  death  of  the  plaintiff  :  his  representative  filed  a  bill 
again.st  the  defendant,  who  was  a  defendant  in  the  original  cause,  merely  to  revive. 
The  defendant  not  being  to  be  found,  the  plaintiff  pre.sented  a  petition  to  Sir  Thomas 
Sewel,  M.  R.,  praying,  that  service  of  a  subpana  to  revive  on  the  said  defendant's  clerk 
in  Court  in  the  original  cause,  might  be  deemed  good  service. 

His  Honour  as  he  expressed  it,  had  not  the  least  doubt. 

But  a  paper  having  been  left  with  the  petition,  signed  by  some  of  the  clerks  in  Court, 
as  a  kind  of  certificate,  of  their  opinion  that  it  was  the  practice,  his  Honour  ordered 
an  attendance  upon  the  petition,  and  it  was  this  day  argued  (30  Dec.  1778). 

His  Honour  continued  of  the  same  opinion,  as  when  the  petition  was  presented. 
He  observed,  that  a  bill  [547]  of  revivor  was  a  distinct  record  from  the  original  bill. 
and  was  as  much  a  new  bill  as  any  other  bill  that  was  filed ;  that  the  Act  of  5th  of  Geo. 
2  had  remedied  the  inconvenience,  when  the  defendant  absconded  to  avoid  being 
served,  and  therefore  that  the  plaintiff  must  pursue  the  course  prescribed  by  that  act. 

That  it  did  not  follow,  because  the  defendant  employed  a  clerk  in  Court  in  one 
suit,  he  was  a  clerk  in  Court  in  every  suit ;  that  where  a  clerk  in  Court  enters  an 
appearance  for  a  defendant,  he  doth  it  under  a  proper  authority :  were  he  to  do  it 
\nthout,  he  would  act  very  imprudently. 
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His  Honour  however,  suspended  his  directions,  and  said,  if  the  plaintiff  could  pro- 
duce any  precedent,  and  could  move  it  upon  any  special  circumstances,  he  would 
hear  him. 

[But  supposing  the  Court  were  to  grant  the  order,  and  the  clerk  in  Court  were 
served  :  this  Court  could  not  compel  the  clerk  in  Court  to  appear,  the  order  not  being 
that  he  shall  appear,  but  only  that  service  on  him  might  be  deemed  good  service,  and 
if  the  clerk  in  Court  should  not  appear,  the  defendant  then  comes  within  that  part 
of  the  act,  which  provides  for  the  case  of  a  defendant  being  served,  and  refusing  to 
appear. — J.  D.] 

On  this  day  (10  Dec.  1778)  his  Honour  sent  for  the  Register,  and  told  him.  that 
he  had  thoroughly  considered  the  petition  ;  that  the  more  he  thought  of  the  apphca- 
tion,  the  more  he  was  confirmed  in  his  opinion  of  the  impropriety  of  it,  and  directed 
him  to  enter  a  minute,  dismissing  the  petition. 

Lord  Shipbrook  v.  Lord  Hinchinbrook. 
11  Nov.  1778. 
Lord  Thurlow,  C,  upon  the  same  grounds,  as  in  the  case  of  Roach  v.  Gar^'an,  re- 
ported supra  [Dick]  88,  referred  it  to  the  Master,  to  appoint  a  guardian  in  the  [548]  room 
of  Mrs.  Donaldson  the  infant's  mother ;  and  ordered,  that  she  should  continue  with 
Mrs.  Donaldson  until  further  order,  and  that  Mrs.  Donaldson  should  be  re.strained 
from  giving  her  consent  to  the  marriage  of  the  infant,  without  leave  of  the  Court ; 
and  that  the  infant  should  not  be  married  without  leave  of  the  Court ;  the  order 
also  restricted  her  from  receiving  any  letters  or  messages,  &c.,  from  one  Leoni,  a  jew 
singer.  * 

Stanyford  v.  Tudor. 

17  &  18  Dec.  1778. 

Exceptions  do  not  lie  to  a  Master's  certificate  of  his  having  settled  interrogatories. 

The  Master  having  certified  he  had  settled  interrogatories  for  the  examination 
of  the  defendant,  the  defendant  took  exceptions  to  the  report.  The  said  exceptions 
came  on  to  be  argued  on  the  17tli  of  December,  when  it  was  argued  in  support  of  them, 
that  the  interrogatories  led  to  matters  not  in  issue,  and  that  should  an  examination 
be  taken  under  the  interrogatories,  as  settled  by  the  Master,  the  same  would  be  of  an 
enormous  length.  On  the  other  side  it  was  argued,  that  excepting  to  a  Master's 
certificate  of  his  having  settled  interrogatories,  was  a  new  practice,  and  not  war- 
ranted by  precedent ;  and  that  the  Master  was  the  proper  judge  of  the  propriety  of 
the  interrogatories  to  the  matters  as  to  which  he  was  to  examine. 

Lard  Thurluw,  C,  directed  the  Register  to  attend  Sir  Thomas  Sewel,  the  Master 
of  the  Rolls,  on  the  subject.  His  Honour  was  clear  the  Master  must  settle  [549]  the 
interrogatories  ;  that  the  party  was  to  put  in  such  examination  as  he  thought  proper. 
If  not  sufficient,  it  would  be  referred,  and  the  Master  would  report  his  opinion,  and  to 
this  report  either  side  might  take  exceptions  ;  and  the  Court,  then  having  the  inter- 
rogatories and  examinations  before  it,  would  determine  whether  the  examination 
was  sufficient  or  not.  On  making  known  to  his  Lordship  what  his  Honour  had  said, 
his  Lordship  was  clear  this  was  the  proper  course  of  proceeding,  and  that  it  was  not 
proper  to  except  in  the  present  stage  of  the  cause ;  and  therefore  over-ruled  the 
exceptions. 

Axe  r.  Cl.vrke. 

13  April  1779. 

Attaching  and  receiving  money  levied  by  the  sheriff,  though  levied  before  the  bill 
was  filed,  a  breach  of  the  injunction  :  aliter  had  the  sheriff  paid  it  voluntarily. 

The  defendant  had  brought  his  action,  and  obtained  judgment,  and  had  taken 
out  execution,  and  the  sheriff  had  levied  £328,  10s. 

The  plaintiff  filed  his  bill,  amongst  other  things,  for  an  injunction,  and  obtained 
the  common  order  for  an  injunction,  with  liberty  to  proceed  to  trial,  and  to  obtain 
judgment,  but  with  a  stay  of  execution. 

*  Lord  Thurlow,  C  ,  made  a  similar  order  in  Hodgson  r.  Watson,  1 1  April  1789. 
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The  defendant  was  served  with  a  writ  of  injunction  ;  but  notwithstanding  attached 
the  slicrifl",  and  received  the  money  levied. 

The  plaintiff  moved  on  the  23d  of  March  last,  that  the  defendant  might  it],ay  the 
money,  and  stand  committed  for  breach  of  the  injunction. 

A  doubt  arose  whether,  as  the  money  was  levied  before  the  bill  was  filed,  it  was  a 
breach  of  the  injunction,  it  being  an  execution  executed. 

[550]  1^1^11  thfi  matter  lieing  moved  again  this  day— 

L'Til  Tliiirloii;  C,  was  clearly  of  opinion,  that  the  ruling  of  the  shcriH'  to  ))ay  the 
money  was  a  breach  of  tiie  injunction  ;  and  ordered  the  money  to  be  repaid  to 
the  sheriff';  but  said  it  would  have  been  different  had  tlie  slieriff  paid  the  money 
voluntarily. 

Waring  v.  IIotiiam. 
22  April  1779. 
On  a  bill  to  settle  the  boundaries  of  two  parishes,  the  matter  held  to  be  at  law. 
This  bill  was  to  settle  the  boundaries  of  two  adjoining  parishes,  namely,  St.  Luke's 
Old  Street,  and  St.  Leonard's  Shoreditch. 

L>rd  Thiirlow,  C,  after  hearing  Mr.  Madocks,  said  the  matter  was  at  law,  where  it 
could  be  easily  determined  ;  that  this  Court  would  not  entertain  such  suits,  and  there- 
fore dismissed  the  bill  with  costs. 

Pemby  v.  Matiucw. 

28  April  1770. 

There  being  but  one  witness  against  an  answer,  the  Court  directed  an  issue. 

The  bill  was  to  compel  the  defendant  to  execute  a  bond  to  indemnify  the  plaintiff' 
against  covenants  in  a  lease ;  the  defendant  by  his  answer  denied  the  agreement  so  to 
do  ;  the  depositions  of  Luke  Hoggart,  a  witness,  examined  by  the  plaintiff",  were  read  ; 
and  Bate  v.  Shephard  was  cited  :  but  there  being  only  one  witness  against  the  oath  of 
the  defendant.  Lord  Thurlow,  C,  said,  he  would  not  determine  on  the  credibility  of  tlie 
witness,  but  directed  an  issue. 

[551]  Aylet  v.  Hii.i.. 

29  April  1779. 

A  mortgagee  may  sue  at  law  on  the  bond,  after  a  decree  of  foreclosure. 

A  mortgagee  forecloses,  and,  having  a  bond  as  a  collateral  security,  brings  an 
action  on  the  bond. 

Motion  to  stay  proceedings  at  law  on  the  bond. 

The  Lord  Chancellor  lield  that  the  mortgagee  might  proceed  at  law  on  his  bond, 
notwithstanding  he  had  obtained  a  decree  of  foreclosure,  and  denied  the  motion. 

[But  Qu.  having  gotten  the  pledge,  if  he  could  do  it,  till  the  pledge  was  bona 
fide  sold,  and  it  was  seen  whether  it  was  deficient  to  answer  the  whole  of  the 
debt  ?— J.D.] 

Godwin  r.  Mindav. 
11  May  1779. 
A  devise  of  lands  in  fee  to  B,  after  the  death  or  marriage  of  the  testator's  widow,  pro- 
vided that  B  pay  £400  to  C  after  the  death  or  marriage  of  the  widow ;  C  survives 
the  testator,  but  dies  in  the  lifetime  of  the  widow  :  the  legacy  doth  not  sink. 

John  Munday,  by  his  will  having  directed  his  debts  and  funeral  expences  to  be 
paid,  proceeds  thus  :  "  Also  all  my  lands,  leasehold  and  personal  estate  whatsoever, 
"  1  give  to  my  wife  for  life,  if  she  so  long  continues  unmarried." 

After  the  death,  or  the  marriage  of  the  wife,  the  testator  gives  his  lands  at  Eastow 
to  his  son  Stephen,  and  his  heirs,  and  then  proceeds  : 

"  I  also  give  to  my  son  James  my  land  called  Bushy  Common,  and  the  land  held 
"  by  lease  of  Henry  Seymour,  to  him  and  liis  heirs  for  ever,  after  the  death,  or  marriage 
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"  of  my  wife,  with  this  proviso,  that  my  son  James  shall  pay  to  Mary  the  wife  of  the 
"  plaintiff  Godnin,  £100  within  one  year  after  my  wife's  death,  or  marriage." 

[552]  Mary  the  wiie  of  the  plaintiff  died  in  the  hfe-time  of  the  testator's  widow. 

And,  on  the  death  of  the  widow,  James  the  son,  came  into  possession  of  the  estate 
devised  to  him  upon  that  event. 

The  plaintiff,  as  administrator  of  Mary  his  late  wiie,  brought  his  bill  to  have  the 
said  legacy  of  £100  given  to  his  said  wife,  raised,  and  paid,  insisting  that  it  was  vested, 
and  transmissible. 

The  defendant,  on  the  contrary,  contended,  that  as  it  was  to  be  paid  out  of  land, 
and  as  the  legatee  died  before  the  time  it  was  payable  by  the  will,  it  was  not  to  be 
raised. 

The  same  arguments  were  gone  into  as  in  the  case  of  Pawsey  v.  Edgar,  supra  [Dick.] 
531  ;  and  all  the  cases  that  were  then  cited,  with  the  addition  of  the  cases  of  Clarke 
V.  Ross,  supra  [Dick.]  529  ;  and  Bacon  i>.  Clark,  Prec.  in  Chan.  244  ;  Watson  v.  Marshall, 
2Gth  Feb.  1774  ;  and  Morgan  v.  Gardiner  in  the  Exchequer  (1  Bro.  C.  C.  193). 

It  stood  for  judgment  till  this  day,  when  the  Lord  Chancellor  directed  the  legacy 
to  be  raised  and  paid. 

[Mews'  Dig.  Vested,  Contingent  and  Future  Interests,  D,  2.     S.  C.  1  Bro. 
C.  C.  191.     See  Henty  v.  Wrey,  1882,  19  Ch.  D.  504.] 


WiGG.  v.  Tiler. 

15  May  1779. 

The  Great  Seal  hath  the  care  of  lunatics  under  a  special  appointment,  and  acts 

as  a  commissioner. 

The  lunatic's  real  estate  had  been  sold  under  an  act  of  parUament,  and  the  money 
arising  from  it  paid  into  the  Bank,  and  laid  out  in  Bank  annuities  in  the  name  of  the 
Accountant  General,  in  the  matter  of  the  lunacy. 

[553]  The  lunatic  died  ;  and,  on  application  to  have  the  money  divided.  Lord 
Bathurst,  G,  ordered  the  Master  to  enquire  who  were  the  heirs  at  law,  and  next  of 
kin  [of]  the  lunatic. 

The  Master  ha\'ing  made  his  report,  the  heirs  at  law  and  next  of  Idn  appHed  to  Lord 
Thurlow,  C,  to  have  the  funds  transferred;  but  his  Lordship  was  of  opinion,  that  a 
bill  should  be  filed  for  the  purpose  of  taking  an  account  of  liis  debts,  and  administering 
his  effects. 

The  plaintiff's  accordingly  filed  their  bill  to  have  the  funds  transferred,  and  paid 
to  the  heirs  at  law  and  next  of  kin. 

On  the  15th  May  1779,  the  cause  came  on  to  be  heard,  but  his  Lordship  was  of 
opinion,  that  the  report  in  the  lunacy  was  not  a  sufficient  authority  on  which  to  gi-ound 
a  decree  ;  for,  observed  his  Lordship,  the  Great  Seal  in  respect  of  lunacy,  acts  as  a  com- 
missioner under  a  signet  to  take  care  of  lunatics,  and  it  is  not  of  necessity  that  the 
'Great  Seal  hath  that  appointment. 

There  was  an  instance,  he  said,  where  the  Lord  High  Treasurer  had  the  warrant, 
•consequently  the  matter  could  not  be  considered  as  a  res  judicata ;  and  therefore  he 
ordered  the  Master  to  enquire  who  were  the  heirs  at  law,  and  next  of  kin  of  the  lunatic, 
and  to  advertise  in  the  Gazette,  and  other  papers,  for  them  to  come  in  and  prove  their 
affinity  by  a  time,  or  to  be  excluded,  and  to  make  his  report  in  the  cause. 


[554]  Roberts  v.  Hartly. 

22  May  1779.     1  Bro.  C.  C.  5G,  S.  C. 

After  time  to  answer,  a  plea  put  in,  held  good. 

The  defendant  after  obtaining  two  orders  to  answer,  put  in  a  plea.     An  application 
was  made  to  suppress  the  plea,  and  that  an  attachment  might  issue. 

Lord  Chancellor. — I  will  make  no  order  for  suppressing  the  plea  ;  I  conceive  a  plea 
to  be  an  answer.     It  is  upon  oath. 
C.  I.— 13 
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Lord  Irnham  r.  Child. 

Trin.  1779.     1  Bro.  C.  C.  92,  S.  C. 

Parol  evidence  to  prove  the  intention  of  a  party  in  executing  a  deed,  rejected. 

Bill  to  be  relieved  against  two  annuities,  and  to  be  let  in  to  redeem  them,  upon  the 
grounds  tiiat  although  there  were  no  proviso  of  redemption,  yet  that  it  was  meant, 
and  so  understood.  .  . 

At  the  hearing  of  the  cause,  parol  evidence  was  offered  to  prove  the  intention  of 
the  parties. 

The  cases  cited  were,  Lord  iMa.xwell  r.  Lord  Montacuto,  1  Eq.  Cas.  Ah.  20  ;  Harvey 
I'.  Harvey,  2  Eq.  Ca.  Abr.  GG9  :  llutchin.s  r.  Lee,  1  Atkins,  447 ;  Walker  r.  Walker, 
2  Atkins,'  98  :  Fitzgerald  r.  Lord  Fauconberg.  in  Fitz  Gibbon,  fol.  2  ;  Pitcarn  r. 
Ogbourne  (2  Ve.s.  375) :  Lock  r.  Colnbrook,  1767  ;  Phillips  v.  Duke  of  Buckingham, 
1  Vern.   227  ;  Baker  v.  Wind,  1  Ves.  160. 

Lord  Chancellor  had  no  doubt  of  the  question,  whether  under  the  Statute  of  Frauds, 
or  on  the  clear  and  acknowledged  principles  of  law,  that  the  evidence  was  inadmissible  ; 
and  therefore  rejected  it. 

[Mews'  Dig.  Annuity,  IK,  3.  a;  Mistake,  2;  Mortgage.  A,  12  :  Trust  and  Trustee, 
A,  1.  a.  Explained.  Townshend  r.  Stangroom,  1801.  6  Ves.  junr.  328.  See  Jervis 
r.  Berridge,  1873,  L.  R.  8  Ch.  359  ;  Distinguished,  In  re  Duke  of  Marlborough, 
Davis  t'.  Whitehead,  [1894]  2  Ch.  133.] 

[555]  Mi'KR.w  V.  Frank. 
1  Seal  1779. 
Application  that  NapthaU  Frank  may,  in  seven  days,  procure  a  new  grant  of  a 
committeeship,  or  that  the  Master  may  appoint  a  guardian. 

Lord  ThurloWy  C. — You  must  apply  to  the  Great  Seal  to  appoint  a  committee  ;  there 
is  no  instance  where  a  party  hath  been  found  a  lunatic  under  a  commission  of  enquiry, 
in  which  this  Court  hath  interfered. 

Clough  v.  Cross. 

23  June  1779.     Lord  Thurlow,  C. 

The  sheriff  of  Chester  refusing  to  make  any  return  to  the  mandate  of  the  chamberlain 
of  Chester  upon  an  attachment  issued  out  of  Chancery  against  a  defendant  to  be 
executed,  ordered  to  do  it  by  a  given  time. 

The  defendant  who  resided  in  the  county  palatine  of  Chester,  being  in  contempt 
for  want  of  his  answer  to  a  bill  filed  against  him  in  Chancery,  an  attachment  issued 
against  him,  directed  to  the  Chamberlain  of  the  County  Palatine  of  Chester,  or  his 
deputy  there,  commanding  him  to  issue  a  writ  under  the  seal  of  the  County  Palatine 
of  Chester,  to  the  sheriff  of  the  city  of  Chester,  to  attach  and  bring  the  .said  defendant 
into  tliis  Court  on  or  before  a  given  day,  to  answer  his  said  contempt.  The  said  writ 
not  being  returned,  another  order  was  made  on  the  14th  of  December  last,  directing 
the  said  Chamberlain,  or  his  deputy,  forthwith  to  return  the  said  writ ;  the  order 
was  served,  and  the  Chamberlain  having  returned  the  writ  with  the  following  answer, 
"  by  virtue  of  the  writ  to  me  directed,  I  have  by  another  writ  under  the  seal  of  the  County 
Palatine  of  Chester,  [556]  directed  the  sheriff  \rithin  written,  as  T^nthin  it  is  commanded 
me,  which  said  sheriff  hath  made  me  no  answer."  Upon  this  the  plaintiff  moved  on 
the  23d  of  January  1779,  that  this  sheriff  might  make  a  return  on  the  writ ;  but  this 
could  not  be,  as  the  writ  was  returned  in  Court ;  and  the  matter  being  novel,  his 
Lordship  was  in  doubt  how  to  act,  whether  to  proceed  against  the  Chamberlain  only 
to  obhge  him  to  compel  the  sheriff'  to  pay  obedience  to  his  mandate,  or  to  proceed  against 
the  sheriff  in  the  first  instance  ;  for  if  the  Court  had  not  jurisdiction  to  execute  its 
writ  in  the  County  Palatine,  but  only  direct  it  to  the  Chamberlain  in  order  for  him  to 
i.ssue  his  mandate,  that  the  effect  of  it  might  be  observed  ;  he  did  not  see  how  he  could 
make  any  order  upon  the  sheriff' ;  and  to  make  an  order  the  Court  could  not  enforce 
would  be  lessening  its  dignity. 

His  Lordship  therefore  directed  me  to  get  what  information  I  could  on  the  subject, 
and  to  attend  Mr.  Baron  Perrin  who  was  Vice-Chamberlain  of  Chester,  which  1  did. 
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but  did  not  meet  with  two  persons  that  agreed  in  opinion  ;  however,  I  procured  the 
following  notes  and  case,  which  I  laid  before  his  Lordship. 

Seddon  et  al.  v.  Curghey,  11  June  1765.  The  plaintiffs  sued  out  a  testatum  scire 
facias  against  the  defendant  directed  to  the  Chancellor  of  the  County  Palatine  of  Lan- 
caster, or  to  his  lieutenant  or  deputy,  the  Chancellor  made  out  his  precept  directed  to 
the  sheriff  of  the  county,  who,  being  called  upon,  refused,  or  neglected  to  return  the 
precept.  The  question  was,  how  the  plaintiffs  were  to  proceed,  whether  by  calling 
on  the  sheriff  in  open  court,  or  to  move  that  the  Chancellor  might  return  the  writ 
of  scire  facias.  [557]  Upon  considering  the  matter,  the  latter  method  was  taken,  and 
the  following  order  was  made  : 

Lord  Chancellor,  11  June  1765,  between  Samuel  Seddon,  Charles  Deaves,  and  John 
Moore,  Esq.  plaintiffs,  and  Belby  Curghey,  defendant. 

Upon  motion,  &c.,  it  was  alleged,  that  a  testatum  scire  facias  hath  been  issued  under 
the  Great  Seal  of  Great  Britain  against  the  defendant,  directed  to  the  Chancellor  of  the 
County  Palatine  of  Lancaster,  or  to  his  heutenant  or  deputy  there,  returnable  in  fifteen 
days  from  the  first  day  of  Easter  Term  now  last  past ;  and  that  no  return  hath  been 
yet  made  thereof.  It  was  therefore  prayed,  that  the  Chancellor  of  the  said  County 
Palatine  of  Lancaster,  or  his  lieutenant  or  deputy  there,  may  return  the  said  writ ; 
which  is  ordered  accordingly. 

Tliis  matter  was  not  further  prosecuted  ;  but  it  was  agreed,  that  when  the  Chancellor 
had  made  his  return,  the  next  step  to  be  taken  must  have  been  against  the  sheriff, 
praying  that  he  might  return  the  precept. 

Three  orders  are  said  to  be  necessary  to  compel  the  sheriff  to  return  the  writ : 

First,  an  order  that  he  do  return  it. 

Secondly,  that  he  do  return  it  in  days  after  notice  of  the  order,  or  stand 

committed. 

Thirdly,  that  he  do  stand  committed. 

Note,  these  may  be  orders  on  the  equity  side. 

And  note,  no  orders  on  the  plea  side  are  to  be  made  out  of  Term. 

Rule  in  the  Court  of  King's  Bench  to  compel  the  sheriff'  to  return  a  writ. 

A.  V.  B.  It  is  ordered,  that  the  Chancellor  of  the  County  Palatine  of  Lancaster  shall, 
within  six  days  [558]  next  after  notice  of  this  rule  to  be  given  to  him,  or  his  deputy  there, 
peremptorily  return  the  writ  of  issued  between  the  parties. 

Upon  which  the  chancellor  returned  that  he  hath  sent  his  mandate  to  the  sheriff' 
who  hath  not  returned  the  same ;  and  thereupon  another  rule  goes  directed  to  the 
sheriff  in  the  foUoiving  form. 

"  It  is  ordered,  that  the  Sheriff  of  the  County  Palatine  of  Lancaster  shall,  within 
six  days  after  notice  of  this  rule  to  be  given  to  his  under-sheriff,  peremptorily  return 
the  mandate  directed  to  him  by  the  Chancellor  of  the  said  County  Palatine  upon  the 
writ  of  issued  between  the  said  parties." 

The  Lord  Chancellor  having  considered  the  above  papers,  furnished  by  Mr.  Deavts 
and  Mr.  Cooper,  and  having  talked  with  Lord  Mansfield,  directed  me  to  draw  an  order 
agreeable  to  the  rule  made  by  the  Court  of  King's  Bench. 

An  order  was  accordingly  drawn,  following  tlie  words  of  it ;  and  the  sheriff,  having 
been  served  with  it,  he  returned  the  Chamberlain's  mandate  with  a  cepi  corpus. 

And  on  the  9th  of  July  1779,  an  order  was  made  for  the  messenger  to  go,  and  bring 
up  the  prisoner. 

BuLLEN  V.  Butcher. 
30  June  1779. 
Application  to  discharge  an  order  for  the  plaintiff'  to  make  his  election  upon  the  ground 
that  the  matters  for  which  he  was  proceeding  against  the  defendant  in  this  Court 
and  at  law  were  distinct  and  unconnected. 

The  common  order  was  made  for  the  plaintiff  to  make  an  election  upon  the  usual 
allegation  that  he  was  prosecuting  the  defendant  both  in  this  Court,  and  at  law,  for  one 
and  the  same  matter. 

[559]  Application  on  the  above  day  to  discharge  the  order,  for  that  it  was  obtained 
upon  a  false  suggestion,  the  matters  for  which  the  plaintiff  was  proceeding  against 
the  defendant  at  law,  being  distinct  and  unconnected  with  the  matter  in  this  suit,  and 
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praved  that  it  iniKht  be  referred  to  ii  xMaster  to  see  if  the  proceeding's  of  the  plaintiff 
against  the  defendant  at  law  and  in  this  Court,  were  for  the  same  matter. 

The  Lord  Chancellor's  idea  was,  that  if  the  matter  for  which  the  plaintiff  proceeded 
at  law  was  distinct  from  the  matter  in  this  Court,  the  order  did  not  restrain  him,  and 
lie  had  onlv  to  prove  it,  when  complaint  was  made  of  his  breach  of  the  order  ;  and  there- 
fore at  first  his  Lordship  denied  the  motion  ;  but,  being  told  there  were  many  instances 
of  similar  applications  being  granted,  he  directed  the  time  for  the  plaintiff's  making 
his  election  to  be  enlarged  till  further  order,  and  referred  it  to  a  Master  to  see  if  the 
proceedings  of  the  plaintilf  against  the  defendant  in  this  Court,  and  at  law  were  for 
the  same  matter,  and  the  Master  to  state  the  same  with  his  opinion  :  and  after  the 
report,  further  order  to  be  made  ;  but  his  Lordship,  at  the  same  time,  directed  me  to  see 
the  instances  that  had  been  mentioned. 

Not  an  instance  having  been  produced,  though  I  desired  the  parties  to  bring  me 
one.  and  not  having  been  able  to  find  one,  I  acciuainted  tlie  Lord  Chancellor  of  it ; 
and  he  thereupon  ordered  me  not  to  draw  up  the  order  he  had  before  made  ;  but  by 
consent,  the  plaintifl"  was  to  proceed  to  trial  of  the  action  brought  by  him  with  stay 
of  execution. 

[560]  M.^KTH.\  IIvLME,  widow,  Plaintiff ;  Ricii.\RD  Tenant  and  Fr.vnces  his  wife,  and 
Till  I.MAS  Watson,  a  trastee  in  the  marriage  settlement  of  the  defendants,  Defendants. 

30  June  &  1  July  1 779.     1  Bro.  C.  C.  16,  S.  C. 
Bill  against  husband  and  wife  and  the  trustee  under  their  marriage  settlement  to  be 

paid  a  bond  in  which  the  wife  joined  for  the  husband's  debt,  slie  having  separate 

property. 

Bill  against  the  defendants,  the  husband  and  wife,  to  be  paid  a  bond  debt  due  from 
the  wife,  for  monev  lent  to  the  husband,  the  wife  having  separate  property. 

Crigbv  V.  Co.v,"  1  Ves.  517,  21st  November  17-18;  Peacock  v.  Monk,  2  Yes.  190. 
24th  October  1748  ;  lib.  B.  fol.  126,  were  cited. 

The  bill  was  dismissed. 

The  cause  was  afterwards  reheard  before  Lord  Thurlow,  C,  when  the  following 
additional  cases  were  cited  : 

Norton  I).  Turville.  2  P.  Wms.  144  ;  Powlet  r.  Delaval.  2  Ves.  663,  28th  July  1755. 
lib.  B.  480  ;  llearl  v.  Greenback,  1  Yes.  208.  and  in  3  Atk.  G'.)5. 

.Mr.  Attorney  General  for  the  defendants. — The  husband  the  original  debtor  is  in 
di.stress  for  money;  his  wife  hath  a  separate  property  subject  to  her  appointment; 
he  prevails  on  her  to  join  with  him  in  a  bond.  The  objection  is,  that  the  bond,  as  a 
bond  of  the  wife,  is  void  at  law  ;  but  in  order  to  give  it  effect  the  plaintiff  would  have 
it  considered  as  an  appointment,  and  under  the  (lictum.  in  the  case  of  Peacock  r.  Monk, 
that  the  bond  is  to  be  taken  as  an  agreement.     The  didum  is,  however,  questionable. 

It  was  said  on  the  part  of  the  plaintiff,  that  in  Bell  r.  Commissary  Hyde  in  Gilbert's 
Rep.  83,  and  in  Chan.  Prec.  328,  it  is  held  that  process  will  issue  against  a  wife. 

[561]  In  North  r.  Turville,  2  P.  Wms.  144,  it  was  held  that  a  feme  covert  coming 
licfiire  Master  and  consenting  that  her  separate  estate  shall  be  applied,  shall  be  bound 
by  it. 

So  in  Briscoe  v.  Kennedy  bv  Sir  Thomas  Clarke,  M.  R.,  21st  July  1762,  Reg.  Lib. 
B.  fol.  517. 

But  in  Machellan  v.  Stonehouse,  annuities  were  settled  to  the  use  of  a  wife,  and 
triLstees  appointed  for  her  .separate  use.  The  plaintiff  bought  the  Wiie's  interest,  and 
filed  a  bill  to  have  annuities  transferred  by  the  trustees  to  the  Accountant  General. 
and  to  have  the  interest  paid  to  liim.  The  wife  insisted  that  it  was  not  done  with  her 
consent.  There  was  evidence  that  both  the  husband  and  wife  were  satisfied.  Nothing 
appeared  fraudulent,  yet  the  Court  would  not  confirm  it. 

Lord  Chancellor. — According  to  the  idea  I  entertain  of  the  case,  doubts  arise  on 
the  form  of  the  relief  to  be  given. 

The  bill  is  brought  by  an  obligee  in  a  bond  against  the  husband,  and  wife 
joint  obligors,  and  their  trustees,  to  recover  £180  out  of  the  separate  estate  of  the 
wiie. 

The  question  is,  what  sort  of  execution  the  Court  will  award  against  the  separate 
property  of  the  wife.    The  separate  property  is  a  real  estate  vested  in  trustees  to  convey 
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to  the  appointment  of  the  wife  by  deed,  or  will;  and  in  default  of  such  appoint nient 
as  to  one  part,  to  the  use  of  Francis  Wright ;  as  to  the  other  part  of  the  real  estate, 
to  be  sold,  and  out  of  the  money  to  arise  by  the  sale,  £1000  to  be  retained,  and  to  be 
laid  out  at  interest,  the  interest  to  be  for  the  use  of  the  wife,  and  the  principal  suliject 
to  her  appointment. 

[562]  In  the  argument  in  this  case,  what  is  laid  down  in  the  case  of  Peacock  v. 
Monk  (1  Ves.  127)  is  clear,  that  a  feme  covert  acting  with  respect  to  her  separate 
property,  is  to  all  intents  to  be  considered  as  acting  as  a  feme  sole. 

See  Allen  v.  Papworth,  1  Ves.  1G.3,  23d  November  1748,  Reg.  Lib.  A.  fol.  714; 
Grigby  v.  Cox,  1  Ves.  517,  21st  July  1750,  Reg.  Lib.  A.  fol.  647. 

Tn  such  cases  it  is  impossible  to  say  a  feme  sole  is  not  bound. 

The  question  arising  here  is  a  little  beyond  it,  namely,  how  far  her  general  personal 
engagement  shall  be  executed  out  of  her  general  personal  property  1 

If  she  had  contracted  how  far  her  separate  property  should  be  applied  to  this  or 
that  purpose,  I  can  have  no  doubt  but  the  Court  would  have  enforced  it. 

A  general  engagement  by  the  wife,  I  am  clear,  will  not  bind,  and  I  know  no  case 
where  it  hath  been  carried  so  far,  as  to  direct  a  real  estate  of  the  wife  to  be  sold,  or  con- 
veyed, or  that  a  decree  hath  been  enforced  against  a  wfe  by  a  sequestration,  though 
against  her  tnistee  it  may. 

But  the  personal  estate  of  the  wife  and  the  rents  and  profits  of  her  real  estate  will, 
when  they  arise,  be  personal  estate. 

Therefore  refer  it  to  the  Master  to  take  an  account  of  the  rents  and  profits  of  the 
leasehold  estates  which  were  in  mortgage  to  received  by  the  defendant 

Watson,  or  by  any  other  person  by  his  order,  or  for  his  use  ;  and  let  the  Master  state 
the  nature  of  the  interest  the  said  defendant  Watson  hath  in  the  said  mortgaged  estates  ; 
and  for  the  better  taking  the  account  and  discovery  [563]  of  the  matters  aforesaid 
(the  usual  chrections)  ;  and  reserve  costs  and  further  directions  until  after  report, 
and  liberty  to  apply. 

[Mews'  Dig.  Husband  and  Wife,  IV,  4,  b,  i.  See  Johnson  v.  Gallagher,  1861,  30  L. 
J.  Ch.  298  ;  Shattock  v.  Shattock,  1860,  L.  R.  2  Eq.  182  ;  Worsnop  v.  Benassi, 
1873,  21  W.  R.  684 ;  London  Chartered  Bank  of  Australia  v.  Lempriere,  1873, 
L.  R.  4  P.  C.  595  ;  9  Moo.  P.  C.  (N.  S.)  426 ;  Pike  r.  Fitzgibbon,  1880,  14  Ch. 
D.  841  ;  Ex  parte  Gilchrist,  1886,  17  Q.  B.  D.  534;  In  re  Hastings,  Hallett  v. 
Hastings,  1887,  35  Ch.  D.  97.  See  also  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  and  S.  C.  with  notes  Wh.  &  T.  L.  C.  7th  ed.  vol.  i.  p.  654.] 

G.  M.  Selwyn. 

1  July  1779. 

Depositions  suppressed,  because  plaintiff's  solicitor  was  one  of  the  commissioners. 

Application  to  suppress  depositions  for  irregularity,  because  the  solicitor  was  one 
of  the  commissioners. 

A  solicitor  cannot  act  as  a  commissioner. 

1  Vern.  369,-2  Ch.  Cas.  69,— Practical  Reg.  91. 

Lard  Chancellor.— JjSt  the  depositions  be  suppressed,  and  enlarge  publication, 
and  let  there  be  a  new  commissioner. 

Mayee  v.  Gowl.and;  Gowland  v.  Mayer. 
13  Nov.  1779.     Lord  Thurlow,  C. 
Question,  whether  a  contract  by  testator  after  his  will  for  sale  of  an  estate,  thereby 
devised,  is  a  revocation  of  will  as  to  that  devise,  and  descends  to  heirs,  or  whether  the 
contract  is  to  be  performed  and  the  purchase  money  considered  as  personal  estate  ? 
held  to  be  part  of  personal  estate. 
Bill  in  the  original  cause  was  for  an  account  of  the  estate  of  John  Gowland,  to  have 
the  residue  paid  to  the  plaintiff  John  and  the  defendant  Thomas  Mayer  according  to 
an  agreement  between  them  ;  to  have  a  contract  the  testator  had  entered  into  with 
the  defendant  Dinely  for  the  sale  of  an  estate  to  him  completed  ;  and  to  have  the  pur- 
chase money  considered  as  personal  estate. 

Lord  Chancellor.— The  testator  was  seised  in  fee  of  a  manor  and  farm  in  Sussex 
called  Maves. 
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On  the  8th  of  Marcli  1775  he  iii.ide  his  will,  and  thereby  devised  Mayes  farm  to 
Kaljjh  Gowland  for  [564]  life;  remainder  to  'J'lionias  (iowland  the  elder  for  life;  re 
iiiainder  to  Thomas  Gowland  the  younger  in  fee  ;  and  devises  liis  leasehold  estate,  and 
also  his  jewels  used  or  worn  by  his  wife,  to  u  trustee  to  permit  his  wife  to  use  and  enjoy 
the  above  particulars  during'lier  widowhood;  and.  on  her  death,  or  second  marriage, 
to  go  as  part  of  his  f)ersonal  estate. 

He  also  gives  two  long  annuities  he  was  then  possessed  of  to  John  Shirly  and  Ann 
Shirly  ;  these  annuities  the  testator  sold,  and  a  faint  claim  was  attempted  to  be  made 
to  have  them  reinstated,  but  it  was  soon  dropt. 

The  testator  also  gave  £500  a-year  to  his  wife  for  her  life,  and  a  power  of  disposing 
of  £2000  ;  and,  after  other  legacies,  gave  the  residue  to  the  plaintiff  Jijhn  Mayer  :  he 
and  Thomas  Mayer,  as  it  is  said,  have  entered  into  an  agreement  to  divide  the  residue. 

The  testator,  after  making  his  will,  entered  into  a  contract  with  the  defendant 
Dinely  to  sell  to  him  Unyes  farm  for  £1500,  in  which  agreement  lie  avcri'ed  it  was 
not  subject  to  any  lease;" and  if  Banister  the  tenant  should  make  out  a  title  to  any 
lease,  the  agieement  was  to  be  void. 

The  bill  in  the  cross  cause  is,  by  the  devisee  of  Mayes  farm,  to  establish  the  will  as 
to  that  devise  ;  and  by  Banister  the  tenant,  to  have  a  lease  according  to  an  agreement 
he  sets  up,  but  he  cannot  make  out. 

The  defendant  the  widow  insists  that  the  jewels,  of  which  the  use  is  given  to  her 
by  the  will  for  her  life,  are  her  paraphernalia,  and  therefore  do  not  pass  by  the  will ; 
if  she  persists  in  the  claim,  which  it  doth  [565]  seem  to  be  her  interest  to  do,  she  must 
be  put  to  her  election. 

The  principal  question  in  this  cause  arises  on  the  estate  called  Mayes  farm,  devised 
by  the  will,  and  which  the  testator  afterwards  contracted  to  sell ;  by  the  heirs  at  law 
it  is  in.sisted.  that  the  agreement  with  Dinely,  though  not  carried  into  execution,  is  a 
revocation  of  the  will  as  to  that  devise,  and  therefore  the  estate  descended  :  By  the 
devisee  of  that  estate  it  is  insisted,  th,-it  if  Banister's  title  to  a  lease  is  established,  the 
agreement  with  Dinely  is  void,  therefore  no  revocation  ;  that  a  void  agreement  is  not 
a  declaration  of  tru.st,  and  therefore  will  not  prevent  the  devise  taking  effect  :  And  by 
the  residuary  legatees  it  is  insisted,  that  the  te.«tator  having  contracted,  it  is  evident, 
he  meant  to  turn  it  into  fiersonalty,  and  as  such  they  are  entitled  to  it. 

And  I  am  of  opinion  that  the  agreement  is  good,  that  it  ought  to  be  carried  into 
execution  ;  and  of  consecjuence,  the  money  arising  from  the  sale  is  to  be  considered 
as  personal  estate. 

Cases  cited  :  Cotter  r.  Layer,  2  P.  Wms.  62.3  ;  Roper  r.  Radcliffe  (2  Eq.  Ca.  Abr.  771) ; 
Howard  v.  Howard  :  Glazier  r.  Glazier,  in  the  King's  Bench,  in  which  it  was  held  that 
a  covenant  to  convey  in  future  is  not  a  revocation  of  a  will.     Beard  r.  Beard,  3  Atk.  72. 

[566]  Breedon  r.  Vaugh.\n. 

21  Dec.  177'J.     Lord  Chancellor. 

Bill  by  husband  and  wife,  the  husband  dies,  the  wife  is  not  boimd  to  prosecute. 

Motion  to  discharge  an  order  of  the  20th  June  1778. 

Bill  by  husband  and  wife,  the  husband  dies,  and  the  wife  not  proceeding,  the  bill 
is  dismissed  with  costs  ;  wliich  order  for  dismission  she  now  prays  to  have  discharged. 
Parry  v.  Juxon,  Chan.  Rep.  40,  in  1()G9  :  and  in  the  Practical  Register  under  the  head 
of  Revivor. 

The  question  is,  whether  the  wife  is  bound  to  prosecvite  a  suit  in  which  she  is  named 
a  plaintiff  by  her  husband  ;  the  wife  probably  might  not  know  any  thing  of  the  suit ; 
during  coverture  she  was  under  the  controul,  and  influence  of  her  husband  :  Her 
husband  being  dead,  she  may  judge  for  herself ;  if  a  man  and  wife  put  in  a  joint  answer, 
and  she,  Ijeing  an  heir,  admits  the  will,  that  admission  will  not  bind  her  :  why  1  because 
it  is  supposed  to  be  her  husband's  answer;  the  will  mast  be  proved  per  testes.  It  is 
analogous  to  proceedings  at  law  in  the  action  by  husband  and  wife,  and  the  husband 
dies. 

Akeroid  v.  Smithson. 
4  March  1780. 
Real  estate  given  an  executor  in  trust  to  sell  and  to  make  one  mass  with  the  personal 
estate,  and  the  residue  to_be  divided  amongst  particular  legatees  in  proportion  to 
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their  legacies  ;  two  of  the  legatees  died  in  the  testator's  life-time,  such  proportion 
as  they  would  thereby  have  been  entitled  to  had  they  lived,  which  arose  from  the 
real  estate,  held,  on  appeal,  to  result  for  the  benefit  of  the  heir  at  law. 

Christopher  Holworth,  by  will  dated  4th  April  1874,  gave  several  legacies  to 
persons  tlierein  named,  and  gave  and  devised  all  his  real  estates  therein  mentioned, 
and  all  his  personal  estate  to  the  defendants  Joshua  Smithson  and  Henry  Ibetson, 
and  their  heirs,  execu-[567]-tors,  administrators,  and  assigns,  in  trust  to  sell,  and 
convert  into  money,  and  by  and  out  of  the  money  to  arise  from  the  sale,  to  pay  aU  his 
debts,  funeral  expences,  and  legacies  ;  and  after  payment  thereof,  and  retaining  £50 
each  for  their  trouble,  if  there  should  be  any  surplus,  after  the  same  was  ascertained, 
to  pay  the  same  unto  Thomas  Whitaker,  James  Roberts,  William  Eoberts.  Grace  Ogle, 
George  Ogle,  Ann  and  Phebe  Ogle,  Joseph  Siarr,  Hancote  Close,  William  Hawksworth, 
Mary  Bracklebarr,  Mary  Ross,  and  Joshua  Marshall,  defendants  in  the  cause,  and 
Benjamin  Wliite  and  Mary  Molineux.  who  died  in  the  testator's  life-time,  to  each  of 
whom  he  had  given  legacies,  in  proportion  to  their  several  legacies. 

Tlie  testator  died  20th  March  1775  :  his  executors  proved  the  will,  possessed  his 
personal  estate,  and  entered  on  his  real  estate,  and  sold  it. 

Benjamin  White  and  Mary  Molineux,  two  of  the  legatees,  died  in  the  testator's  life- 
time, whereby  their  legacies,  and  all  other  their  shares  in  the  residue,  became  lap.sed. 
The  plaintiffs  the  next  of  kin  filed  their  bill  to  have  the  said  two  legacies  and  propor- 
tional shares  of  the  surplus  considered  as  part  of  the  testator's  personal  estate  undis- 
posed, and  to  belong  to  them  as  the  next  of  kin  of  the  testator. 

The  defendants,  the  residuary  legatees,  claimed  the  lapsed  legacies,  and  shares, 
as  sinking  into  and  making  part  of  the  general  residue. 

The  heir  at  law  claimed  such  part  of  the  said  legacies,  and  proportion  of  the  surplus 
as  arose  from  the  real  estate,  insisting,  the  same  was  to  be  considered  as  real  estate. 

Upon  hearing  the  cause  the  10th  of  July  1778,  before  Sir  Thomas  Sewel,  M.  E,,  his 
Honour  declared  [568]  tlie  plaintiti's  the  next  of  kin  were  not  entitled  to  any  part 
of  the  testator's  estate  as  unchsposed  ;  but  that  the  same  belonged  to  the  several  legatees, 
and  dismissed  the  plaintiff's  bill  as  to  that  claim. 

From  this  decree  the  plaintiffs  appealed ;  and  upon  hearing  the  appeal  the  4th  of 
March  1780,  by  Lord  Thurlow,  C.  the  same  cases  were  cited  as  in  Digby  v.  Legard 
{siipra  [Dick.]  500),  -srith  the  addition  of  that  case.  His  Lordship  declared,  that  so 
much  of  the  shares  of  the  surplus  given  to  the  said  Benjamin  Wliite  and  Mary  ]Molineux, 
as  arose  from  the  real  estate,  was  to  be  considered  as  real  estate,  and  descended  and 
belonged  to  the  defendant,  the  heir  at  law  of  the  testator  ;  and  proper  directions  were 
given  for  distinguishing  it, 

[Robinson  r.  Taylor,  G  May  1789,  before  Lord  Thurlow,  C.,  a  similar  case,  where  it 
was  held  to  result  for  the  benefit  of  the  heir  at  law. — J.  D.] 

Ferr.^nd  v.  Prentice. 

(Reg.  Lib.  A.  fol.  3G-2.)     10  June  1750.     Lord  Hardwicke,  C.     Ambl.  273,  S.  C.  and 

1  Bro.  C.  C.  105,  S.  C.  cited. 

A  legacy  to  be  paid  at  the  end  of  ten  years.  The  executor  to  give  sectmty  to  pay  it 
at  the  end  of  ten  years,  or  to  pay  it  into  the  Bank,  to  be  placed  out,  and  he  to  have 
the  interest  till  the  end  of  the  ten  years,  and  the  plaintiff  to  apply  for  it. 

The  following  .statement  is  extracted  from  the  entry. 

Elizabeth  Wallis,  by  will  dated  the  27th  of  June,  inter  alia,  gave  to  the  plaintiff 
Hannah  Maria  £200,  to  be  paid  within  ten  years  after  her,  the  testatrix's  death,  and 
appointed  the  defendant  executor  :  He  proved  the  will ;  and,  as  alleged,  promised 
to  give  the  plaintifi  security  for  the  legacy  ;  but,  declining  so  to  do,  the  plaintiff  filed 
her  bill,  that  the  defendant  might  admit  assets,  or  accovmt  for  the  testatrix's  personal 
estate.  And  might  give  the  plaintiff  [569]  security  for  the  said  legacy,  or  pay  it  into 
the  Bank,  that  it  might  be  placed  out. 

The  defendant,  by  his  answer,  admitted  the  will  and  probate,  and  also  admitted 
assets.  And  said,  the  reason  why  he  had  not  given  to  the  plaintifi"  security  for  the 
legacy,  was  because  he  apprehended,  they  had  not  given  a  sufficient  reason  why 
they  insisted  on  a  security. 

The  cause  was  heard  on  bill,  and  answer. 
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His  Lordship  orders  tlie  defendant  in  a  iDontli  to  give  a  security  to  pay  the  legacy 
at  the  end  of  ten  years  from  the  death  of  the  testatrix;  and,  in  default,  to  pay  tlie 
legacy  into  the  Bank,  to  be  placed  out  in  Bank  annuities,  and  the  interest  to  be  paid  to 
the  defendant  till  the  end  of  the  ten  years,  and  then  the  piaintift"  to  apply. 

(See  5  Dec.  17G5,  Reg.  Lib.  A.  fol.  115,  for  another  case  and  similar  decree.) 

Ex  parte  Fenniliteau. 

17  Nov.  1781.     Lord  Tiiurlow,  C. 

Infant  mortgagee  of  lands  in  St.  Christophers  ordered  to  convey,  after  a  doubt  whether 
the  statute  of  Queen  Ajine  extended  to  estates  out  of  the  kingdom. 

The  ^L'^ster  having  under  a  reference  found  an  infant  to  be  a  mortgagee  of  lands 
in  the  Island  of  St.  Chri-stophers  in  the  West  Indies,  within  the  statute  of  the  7th  of 
Queen  Anne;  upon  the  [letition  to  confirm  the  report,  and  that  the  infant  might 
convey,  his  Lordship  doubted  whether  the  act  e.\tended  to  lands  out  of  the  kingdom  ; 
but,  upon  calling  for  the  act,  and  finding  the  words  to  be,  "  having  estates  in  lands, 
tenements,  or  hereditaments,  in  trust  only  for  others,  or  by  way  of  mortgage,"  his 
Lordship  was  satisfied,  and  directed  the  iniant  to  convey  pursuant  to  the  act. 

[570]   WORGE  r.   BR.\DLEY. 

26  July  1780. 

Error  discovered  after  report  confirmed,  ground  for  bill  of  review. 

Lord  Chancellor. — This  cause  came  on  for  further  directions  after  a  report  con- 
firmed, the  report  being  erroneous. 

In  Gould  V.  Tancred,  2  Atkins,  533,  application  was  made  to  rectify  error  in  a  report 
after  confirmation,  but  the  petition  was  dismissed.  Error  being  discovered  after 
report  confirmed,  would  be  ground  for  a  bill  of  review,  if  the  evidence  came  up  to  it, 
but  in  this  case  it  doth  not ;  therefore  dismiss  the  petition. 

Rogers  v.  Millicent. 
Trin.  1780.     Lord  Thurlow,  C.    See  Gibbons  v.  Hill,  supra  [Dick.  324]. 

Legacies,  and  an  annuity  being  likewise  given  out  of  the  personal  estate,  and  the 
personal  estate  not  being  sufficient,  the  legacies  as  well  as  the  annuities  were  to  abate 
in  proportion  ;  and  in  order  to  settle  it,  the  Master  to  set  a  value  on  the  annuities,  and 
apportion  such  value. 

Giles  v.  Roe. 
5  July  1780. 
Voluntary  bounty  of  £60  by  deed,  and  legacy  of  600,  by  will  entitled  to  by  will ;  but 
land.s  covenanted  to  be  seised  in  fee,  not  being  so,  admini-strator  considered  as  a 
creditor  by  covenant,  and  satisfaction  out  of  personal  estate. 

Sir  William  Thomas,  by  deed  dated  18th  December  1776,  charged  his  estates  therein 
mentioned  with  the  payment  of  an  annuity  of  £60  to  the  plaintiff  for  life,  with  power 
of  entry  and  distress  in  case  of  non-payment,  with  a  covenant  that  he  was  seised  in 
fee  of  the  premises  charged  with  it. 

[571]  By  will  dated  the  20th  Januarv  1777,  he  confirms  the  deed,  and  gives  the 
jilaintift'  a  legacy  of  £600. 

The  estates  charged  -n-ith  the  annuity,  and  of  which  he  covenanted  to  be  seised  in 
fee,  were  copyhold,  and  he  had  not  surrendered  them,  so  that  the  estates  descended 
to  his  heir. 

The  bill  was,  for  the  plaintiff  to  be  paid  her  legacy  and  to  have  the  annuity  secured. 

Lord  Chancellor.— A  question  hath  been  attempted  to  be  made,  whether  the  plaintiff 
13  entitled  both  to  the  annuity,  and  to  the  legacy  ;  but  there  can  be  no  doubt. 

The  only  question  is  under  the  annuity  deed  ;  the  lands  charged  with  it,  and  of 
wliich  he  covenanted  to  be  seised  in  fee,  and  had  power  to  dispose,  prove  to  be  not  so, 
except  three  acres  of  land,  which  are  very  insufficient. 

The  plaintiff  therefore  must  have  satisfaction  under  that  covenant,  and  will  be 
a  creditor  by  specialty  quoad  hoc. 
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And  the  heir  at  law,  being  residuary  legatee,  and  executor,  and  having  admitted 
assets,  the  Lord  Chancellor  ordered  the  legacy  to  be  paid ;  and  a  fund  set  apart  out 
of  the  personal  estate  to  answer  the  annuity. 

Cases  cited  :  Hill  v.  Spencer  before  Lord  Camden,  in  17G7,  Ambl.  641  ;  Whaley  v. 
Norton,  1  Vern.  483:  Matthew  v.  Hanbury,  2  Vern.  187;  Marquis  Annandale  r. 
Harris,  1  Eq.  Cas.  Abr.  31  ;  Priest  v.  Parrot,'  2  Vez.  160. 

[572]  Brooks  v.  Day. 

7  July  1780.    Lord  Thurlow,  C. 

Bill  to  make  attorney  responsible  for  recommending  bad  secimty. 

This  bill  was  to  make  the  defendant,  an  attorney,  answerable  for  a  gross  breach 
of  trust  (as  alleged)  by  recommending  a  bad  security  to  the  plaintiff. 

Cases  cited  :  Arnot  v.  Bi-scoe,  1  Ves.  95  ;  and  a  similar  case,  before  Lord  Bathurst,  C. 

Lord  Chancellor. — If  any  tiling  is  to  be  imputed  to  the  defendant  through  neglig- 
ence, he  will  be  subject  to  damages  for  it  at  law  ;  if  through  fraud,  this  Court  is  proper 
to  relieve  ;  but  fraud  doth  not  appear,  therefore  dismiss  the  bill,  but  without  costs. 

Stevens  v.  Yaughan. 

•  12  July  1780. 

Bill  to  be  paid  two  legacies  of  £200  each  :  Qu.  whether  the  last  was  in  satisfaction 
of  the  first  1     Held  not  to  be  so. 

James  Perry,  by  will,  gives  to  the  plaintiff  a  legacy  of  £200,  and  appointed  Eliza- 
beth Perry  executrix,  who  proved  and  possessed  assets.  She,  by  her  will,  gives  the 
plaintiff  a  legacy.  The  bill  is  for  an  account  of  the  personal  estate  of  each,  and  to  be 
paid. 

The  question  was,  whether  the  legacy  by  ilrs.  Perry  was  or  was  not  a  satisfaction 
of  the  legacy  of  £200  given  by  James  Perrj',  to  which,  as  executrix  she  was  Hable. 

Cases  cited  :  Chauncey's  case.  1  P.  Wms.  409  ;  Mathews  v.  Mathews,  2  Ves.  237  ; 
Lechmere  r.  Lord  Carlisle,  2  P.  Wms.  326  ;  Barkham  v.  Dorwine,  2  Eq.  Ca.  Abr.  352. 

[573]  In  Pilson  r.  Price,  1776,  the  testator  being  indebted  to  the  plaintiff  in  £1000, 
gives  him  a  legacy  of  £5000,  and  directs  debts  and  legacies  to  be  paid.  Both  ordered 
to  be  paid,  as  in  Chancey's  case,  1  P.  Wms.  408.     Nichols  v.  Judson,  2  Atk.  300. 

The  Lord  Chancellor  declared  the  plaintiff  entitled  to  both  legacies,  and  directed 
the  necessary  accounts. 

Roberts  v.  Roberts. 

17  July  1780.    Lord  Thurlow,  C. 

Admission  of  assets  by  defendant's  answer  :  he  was  held  to  it. 

This  cause  came  on  upon  an  appeal  from  a  decree  at  the  Rolls,  in  which  his  Honour 
held  the  defendant  executor  bound  by  an  inadvertent  admission  of  assets. 

The  question  was,  whether  the  Court  can  relieve  after  a  full  admission  of  assets  1 

It  was  argued,  suppose  a  defendant,  an  executor,  admits  assets  by  his  first  answer ; 
■and  upon  exceptions  he  puts  in  a  further  answer,  and  in  that  corrects  the  first  as  to 
the  admission  of  assets,  the  Court  will  hold  him  to  the  admission. 

In  Morgan  v.  Gower,  17  March  1776,  before  Lord  Bathurst,  C,  some  legacies  were 
paid,  others  were  not  paid.  It  was  said  an  executor  cannot  make  a  legatee  refund, 
though  a  creditor  may.  Davis  v.  Davis  (2  Eq.  Ca.  Abr.  554).  and  in  Burn's  Ecclesi- 
.astical  Law  (4  vol.  336,  and  suj/ra.  32 ;  see  also  Dagly  v.  Crump,  35) ;  bill  by  an  exe- 
cutor against  a  legatee,  to  refund  a  legacy  voluntarily  paid.  The  legatee  was  decreed 
to  refund  to  the  plaintiff  the  executor  ;  for  an  executor  paving  out  of  his  [574]  own 
pocket,  stands  in  the  place  of  the  creditor,  and  hath  a  right  to  call  on  the  legatee. 
Chamberlain  v.  Chamberlain,  Ch.  Ca.  256  :  in  this  case  a  creditor  made  a  legatee 
refund.  Williams  v.  Lee,  3  Atkins,  223  ;  Brand  v.  Hughes,  in  House  of  Lords.  Hodges 
V.  Waddington,  1  Eq.  Ca.  Abr.  236  ;  Grove  v.  Banson,  1  Ch.  Ga.  148,  where  legatees 
made  a  legatee  refund.     Katchmead  v.  Lincoln. 

Lord  Chancellor. — The  only  point  for  consideration  is,  whether  his  Honour  was 
right  in  directing  an  account,  the  defendant  ha\-ing  in  a  former  answer  admitted  assets, 
C.  I.— 13* 
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and,  in  fact,  admitted  assets  by  payment ;  and  all  the  other  debts,  and  legacies  being 
[Miid. 

The  defendant  tlie  executor  afterwards  sells  out  of  the  funds  at  loss.  The  estates 
which  he  at  first  admitted  to  be  sufficient  turn  out  not  to  be  so,  and  afterwards  the 
plaintiff  files  his  bill.  It  was  argued,  tliat  the  executor  having  admitted  assets  by  his 
answer  to  a  former  bill,  he  is  bound  by  it,  and  I  am  clear  he  is ;  besides,  having  paid 
interest,  it  is  to  be  considered  as  a  payment,  or  an  assent  to  the  payment  of  the  legacy. 

Therefore  affirm  the  decree  ;  but  the  deposit  was  ordered  to  be  paid  back. 

[575]  Leitu  v.  Pope. 

17  July  1780.     Vid.  2  Bl.  Rep.  1327. 

Demurrer  to  a  bill  for  discovery  of  assets  to  satisfy  an  execution  taken  out 
against  defendant,  after  a  judgment  at  law,  over-ruled. 

The  plaintifi'  having  recovered  £10,000  damages  at  law  against  the  defendant, 
the  plaintiff  filed  his  bill  against  the  defendant  for  a  discovery  of  assets,  upon  an  idea 
that  he  had  made  voluntary  assignment  of  his  efTeets. 

The  defendant  demurs  to  the  discovery. 

Smithier  »■.  Lewis,  1  Vern.  398  ;  Angel  r.  Draper,  1  Vern.  389,  were  cited. 

Lord  Thurlou;  C. — The  question  is,  whether,  upon  a  judgment  sued  out,  the  Court 
will  retain  a  bill  for  discovery  of  further  assets.  There  are  cases  where  the  plaintiff, 
having  obtained  judgment  at  law,  and  taken  out  execution,  hath  a  right  to  come  here 
for  relief  :  Sliirly  v.  Watts,  3  Atk.  200  :  and  in  this  case  the  demurrer  is  too  large  ; 
therefore,  over-rule  the  demurrer. 

[See  Neate  v.  Marlborough  (Duke  of),  1838,  3  My.  &  C.  421.] 

Lloyd  v.  Scott. 

24  July  1780.    Lord  Tlmrlow,  C. 

Application  to  quash  writ  of  error  in  Exchequer  in  qui  tam  actions  in  King's  Bench. 

Motion  by  Mr.  Kenyon  to  quash  a  writ  of  error  in  Exchequer  in  qui  tarn  causes 
in  the  King's  Bench. 

Stat.  27  Eliz.  chap.  8,  sect.  2,  Sid.  170,  in  debate  upon  the  Statute  of  Usury  in  King's 
Bench  ;  Ventris  49,  writ  of  error  doth  not  lie  in  Exchequer  Chamber  in  qui  tam 
actions  ;  Ashby  t'.  White,  Lord  RajTii.  Rep.  954. 

Scott  V.  Knapton,  Raym.  275;'Ryal  v.  Farrington,  Cro.  Car.  10  ;  Baker  v.  Dun- 
calfe.  Skinner,  549  :  Lord  [576]  Say  and  Seal,  Cro.  Car.  142  ;  3  Salk.  7,  the  King  hath 
no  privilege  in  action  popular. 

Lord  Chancellor— This  is  in  the  Petty  Bag.  By  officina  brevium,  the  Master  of 
the  Rolls  tiikes  notice  of  matters  on  the  equity  side,  but  on  the  common  law  side  he 
hath  no  jurisdiction. 

Wood  v.  Adams. 

2  Nov.  1780-    Sir  Thomas  Sewel,  M.  R. 

Tenants  ordered  to  attorn  to  sequestrators,  under  a  sequestration  for  a  dutya 

Application  that  the  tenants  of  an  estate  sequestered  for  a  duty  might  attorn  to- 
the  sequestrators. 

His  Honour  entertained  a  doubt  as  to  the  propriety  of  the  application  ;  but  after 
taking  time  to  turn  it  in  his  mind,  ordered  the  tenants  to  attorn. 

[But  gu.  being  the  first  instance  of  the  kind.— J.  D.] 

FowKis  V.  Chadd. 

6  Nov.  1780.    Lord  Thurlow,  C. 

When  a  bill  is  retained,  with  liberty  for  the  plaintiff  to  bring  an  action  to  establish 

his  right,  and  there  is  a  verdict  against  him,  it  not  being  to  satisfy  the  conscience 

of  the  Court,  the  party  must  apply  to  the  Court  where  it  was  tried,  for  a  new  trial. 

Mr.  Graham  moved  for  a  new  trial  of  an  action  of  trespass,  which  the  Court,  upoa 
a  motion  for  an  injunction,  directed,  in  order  to  try  the  right. 
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The  Lord  Chancellor  said,  the  application  was  improper  ;  that  it  should  be  to  the 
Court  in  wliich  the  action  was  tried  ;  and  took  this  distinction  :  Where  an  action 
is  to  be  brought,  and  tried,  the  title  is  a  legal  one,  and  till  the  plaintiff's  right  or  title 
is  established,  he  hath  no  business  here  ;  but  where  an  issue  is  directed,  it  is  in  order 
to  ascertain  a  fact,  that  the  [577]  conscience  of  the  Court  may  be  satisfied  before  it 
decides  ;  which  being  the  case,  it  is  proper,  if  any  objections  are  taken  to  the  verdict, 
they  should  be  stated  to  the  Court  by  which  the  issue  is  directed,  that  the  Court  may 
consider  them,  and  see  whether  they  have  such  weight  as  to  make  the  Court  dissatisfied 
\nth  the  verdict.  This  was  the  Lord  Chancellor's  idea  :  but  one  case  being  cited,  of 
the  Earl  Pomfret  v.  Smith,  before  the  Lords  Coijjimissioners  Smith,  Aston,  and 
Bathurst  {supra  [Dick.]  427),  (which  they  entered  upon  merely  to  get  rid  of  a  trouble- 
some man,  as  I  heard  them  say),  it  stood  over  to  this  day,  to  see  if  any  further  instances 
were  to  be  met  with ;  but  no  other  being  found,  the  Lord  Chancellor  adhered  to  his 
former  opinion,  and  would  not  entertain  the  motion. 


Mabaxk  v.  Brooks. 

8  Nov.  1 780.    Lord  Thurlow.  G< 

Evidence  offered  to  prove  that  a  testator  who  gave  a  legacy  to  A.  liis  executors,  admini- 
strators, or  assigns,  knew  A.  to  be  dead,  and  meant  it  for  his  representative,  rejected. 

Robert  Maybank,  in  1726  clerk  to  Francis  Negus  the  testator's  father,  and  so  con- 
tinued for  many  years  being  in  great  intimacy  with  liim,  in  1732  lent  £8-i.j  to  the  said 
Francis.  In  1736  Robert  Maybank  died,  dn  8th  March  1771  William  NegMS  made 
a  will,  knowing  of  the  death  of  Robert  Maybank,  and  thereby  says,  "  I  give  to  Robert 
Maybank,  formerly  my  father's  clerk,  £845,  his  executors,  administrators,  or  assigns." 

In  June  1773  the  testator  died. 

The  plaintiff,  as  representative  of  the  said  Robert  Maybank,  filed  his  bill  to  be  paid 
the  said  legacy  of  £845  given  by  the  will  of  the  said  testator,  and  for  an  account  of  the 
testator's  estate. 

[578]  One  Mott  was  employed  by  the  testator  to  make  the  will,  and  to  prepare 
the  draft. 

His  evidence,  at  the  hearing,  was  offered  to  be  read,  to  prove  the  testator  intended 
the  legacy  for  Maybank's  representative,  as  he  knew  at  the  time  of  giving  the  instruc- 
tions, that  Maybank  was  dead. 

Tliis  was  objected  to. 

The  cases  cited  were,  Southwel  v.  Lord  Limerick,  2  Eq.  Ca.  Ab.  418,  where  a  witness 
was  examined  de  bene  esse.  If  the  plaintiff,  after  the  defendant's  answer,  neglects 
to  proceed  so  as  to  examine  in  chief,  his  evidence  shall  not  be  read.  Brown  v.  Selwyn 
in  Forrester's  Rep.  240  ;  Ulrich  v.  Lichfield,  2  Atk.  372. 

Lord  Chancellor. — The  only  article  for  which  Mott's  evidence  is  now  pressed,  is 
to  prove  that  the  death  of  Maybank  was  in  the  knowledge  of  the  testator.  Allow  the 
objection,  and  dismiss  the  bill. 


Alcock  v.  EajieS; 

20  Dec.  1780.    Lord  Thurlow,  0, 

Legacies  to  infants  at  twenty-one,  if  placed  out  in  annuities,  and  those  annuities  sink 
in  point  of  value ;  infants  not  bound  to  accept  those  annuities  in  full  satisfaction 
of  their  legacies. 

In  this  cause  legacies  were  given  to  an  infant  at  twenty-one. 

Bill  for  an  account  of  the  personal  estate,  and  to  have  the  legacies  placed  out. 

The  executors  admitting  assets,  the  CoMt  at  length  directed  the  legacies  to  be  paid 
into  the  Bank,  and  placed  out  in  annuities,  which  was  done.     . 

By  the  fall  of  the  funds,  at  the  time  the  infants  came  of  age,  the  annuities  fell  far 
short,  in  point  of  value,  of  the  legacies. 

[579  The  Lord  Chancellor  thought  they  were  not  bound  to  accept  the  annuities 
in  satisfaction  of  the  legacies  ;  but  that  they  were  to  take  the  value  in  part,  and  the 
deficiency  was  to  be  made  good  out  of  the  general  personal  estate. 
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WELLINS   V.    LOMANS. 

■23  Jan.  1781.     Lord  Thurlow,  C. 

Application  to  serve  two  persons  named  by  a  mortgagor  for  that  j)iiii>().<e  in  an  indorse- 
ment on  the  mortgage,  \vith  a  subpoena  to  appear  to  a  bill  filed  by  the  mortgagee 
agaiii-st  the  mortgagor  to  foreclose,  the  mortgagor  having  been  out  of  the  kingdom 
so  long  as  not  to  come  within  the  act  of  5  Geo.  2  to  render  process  effectual  against 
persons  wlio  abscond  :  the  motion  denied. 

.\  defendant,  a  mortgagor,  living  or  being  about  to  go  abroad,  by  an  indorsement 
<in  the  mortgage  deed  (as  it  was  alleged),  agreed,  in  case  he  should  not  redeem  by  a  limited 
time  therein  mentioned,  that  two  persons  therein  named  for  the  purpose,  should  accept 
a  subpoena  for  him  to  appear,  and  answer  any  bill  that  should  be  filed  against  him, 
touching  the  mortgage ;  the  plaintiff'  having  filed  his  bill  to  foreclose,  applied  this  day, 
by  his  Counsel  Mr.  Ambler,  to  serve  the  persons  named  in  the  said  indorsement  with 
a  subpoena  to  appear,  and  that  such  service  might  be  deemed  good  on  the  defendant. 
After  standing  over  for  consideration,  his  Lordship  denied  the  motion. 

(There  were  two  cases  mentioned,  Hyde  r.  Foster  {supra  102),  before  Lord  Hard- 
wicke.  the  5th  of  August  1745,  and  Carter  r.  De  Brune  (stipra  39),  the  12th  of  July 
1  722  ;  but  in  those  cases  it  was  admitted,  or  proved,  that  the  persons  served  acted  as 
attornies  or  agents  for  the  defendants,  and  the  commission  ordered,  which  is,  of  course, 
to  serve  an  attorney  at  law,  is  merely  to  obtain  an  injunction  ;  and  there  is  no  instance 
where  the  Court  went  farther,  in  case  the  bill  prayed  other. relief  than  an  injunction. 
Besides,  in  tliis  case  it  doth  not  appear  that  it  was  with  the  privity  of  the  persons  named 
in  the  indorsement  that  their  names  were  used  ;  neither  doth  it  appear  they  would 
accept  a  subpoena  to  appear  for  the  defendant ;  for  who  would  indemnify  them  1  And 
should  they  appear  without  authority,  they  would  be  answerable  ;  and  unless  they 
did  appear,  the  bill  would  not  be  taken  [580]  P>'o  confesso,  the  defendant  not  coming 
witliin  the  act  of  the  5th  of  Geo.  2  to  render  process  effectual  against  persons  who 
abscond  to  avoid  being  served,  or  being  served,  refused  to  appear,  the  defendant  having 
been  out  of  the  kingdom  above  two  years  before  the  bill  was  filed. 

The  motion  was,  on  a  future  day,  renewed  before  Lord  Kenyon,  sitting  for  the 
Chancellor,  in  another  shape,  and  again  denied. — J.  D.) 


Pitcher  v.  Heli.i.\r. 

23  March  1 781.     Lord  Thurlow,  C. 

A  receiver  of  an  infant's  estate  ordered  upon  fiUng  the  bill,  and  before  a 
subpoena  to  appear  had  been  served. 

The  plaintiff  is  tenant  in  tail  of  the  real  estate,  and  of  the  money  to  be  raised  by  the 
sale  of  other  estates  (which  had  been  sold),  and  of  which  the  plaintiff's  father  was 
tenant  for  life. 

The  father  filed  his  bill  against  the  defendant  Ilelliar.  the  acting  executor  (the  other 
executors  having  declined  to  prove),  who  had  possessed,  for  an  account,  and  to  have 
the  property  secured. 

The  defendant  Helliar  absconded,  and  was  in  contempt  to  a  commission  of  rebellion, 
for  want  of  his  answer. 

The  plaintiff's  father  died,  and  the  plaintiff''s  right,  as  tenant  in  tail,  taking  place, 
the  plaintiff  filed  his  bill  against  the  defendant  Ilelliar,  for  an  account,  and  for  a  receiver. 

Before  a  subpoena  had  been  served,  and  indeed  it  could  not,  the  defendant  Helliar 
not  being  within  the  kingdom  within  two  years  preceding  the  bill,  the  plaintiff  applied 
this  day  for  a  receiver  ;  and  upon  an  affidavit  stating  all  the  circumstances,  and  tlie 
danger  the  property  was  in  of  being  lost  for  want  of  being  got  in  : 

[581]  H's  Lordship  ordered  a  receiver;  and  said  he  would  have  ordered  one,  even 
if  there  had  been  no  bill. 

The  Master  of  the  Rolls  had  refused  a  hke  motion. 
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Harrington  v.   Chastel. 

15  Nov.  1781.  1  Bro.  C.  C.  124,  S.  C. 

Injunction  to  stay  proceedings  at  law  on  bonds,  the  consideration  being 
a  place  procured  about  the  person  of  the  king. 

The  plaintiff  having  obtained  an  injunction,  this  day  shewed  cause  for  continuing 
it.  The  case  was  tliis  :  Earl  Rochford,  being  Groom  of  the  Stole,  procured  the  plaintiff 
to  be  appointed  a  page  of  the  bedchamber,  upon  condition  he  entered  into  bonds  to 
pay  annuities  to  certain  persons  during  his  hfe. 

It  was  insisted,  that  should  this  not  be  a  sale  of  an  office  within  the  statute  of  the 
5tli  &  6th  of  Edw.  6,  this  Court  will  set  aside  the  bonds  for  fraud  and  imposition. 

Cases  cited  :  Law  v.  Law,  Forr.  Rep.  140  ;  Debenham  r.  Ox,  1  Vez.  27C  ;  Godolphin 
V.  Tudor,  2  Salk.  468 ;  King  v.  Vaughan.in  King's  Bench,  Hawkins's  Pleas  of  the  Crown, 
fol.  168 ;  HaU  v.  Potter,  Shower's  P.  C.  76 

Lord  Chancellor. — AUow  the  cause. 

This  cause  was  heard  by  Lord  Thurlow  on  the  5th  of  February  1783,  and  the  in- 
junction made  perpetual. 

[582]  Dickenson  v.  Mavie. 

1 7  May  1771.     Lord  Bathurst,  C. 

£500  to  be  paid  to  the  wife  to  prosecute  a  suit  in  jactitation  of  marriage,  although 
no  agreement  before  marriage. 

The  defendant,  the  wife  of  the  plaintiff,  was  seised  of  lands  She  married  the  plaintiff 
in  France.  She  was  ordered  to  be  paid  £500  to  prosecute  a  suit  in  the  Spiritual  Court, 
for  jactitation  of  marriage,  although  there  was  no  agreement  before  marriage. 

See  Perishall  v.  Squire,  supra  [Dick.]  31. 

Taylor  v.  Rhiddee  and  Astle. 

19  June  1781.     Lord  Thurlow,  C. 

Motion  to  refer  it  to  Master  to  see  whether  the  anwers  put  in  to  three  former 
amended  bills  were  not  sufficient  answers  to  a  fourth  amended  bill,  refused. 

On  the  1st  of  June  1781,  Mr.  Mitford  moved,  as  of  course,  for  the  defendant  Astle, 
"  that  it  might  be  referred  to  a  Master  to  examine,  and  certify  whether  the  answers 
put  in  to  the  plaintiff's'  three  former  amended  bills  were  not  sufficient  answers  to  the 
fourth  amended  bill,  on  the  follo-n-ing  detail  of  facts  : 

15th  April  1777,  the  original  bill  against  Rhiddee. 

21  May  1778.  order  to  amend  by  adding  parties. 

The  defendant  Astle  made  a  party  defendant. 

5th  November  1778,  Astle  answered. 

Hilary  1779,  the  bill  again  amended. 

29th  October  1779,  Astle  answered  the  amendments. 

Hilary  1780,  exceptions  taken  to  the  answer. 

27th  March  1780,  the  answer  reported  sufficient. 

Easter  1780,  the  bill  again  amended. 

27th  November  1780,  Astle  answered  the  amended  bill. 

7th  March  1781,  order  to  amend  the  bill  again,  and  the  bill  amended. 

[583]  It  was  said  there  was  a  precedent  in  support  of  the  motion  ;  it  however  struck 
his  Lordship  as  novel,  and  therefore  he  ordered  me  to  look  into  it. 

The  name  of  the  case  alluded  to  was,  Johnson  r.  Rogers,  _17th  January  1769,  but 
it  was  not  in  point ;  besides,  that  was  moved  specially  on  notice. 

On  this  day  it  was  again  mentioned,  when  his  Lordship  said,  it  certainly  was  not 
a  matter  of  course  ;  that  it  must  be  upon  very  particular  circumstances,  such  as  frivolous 
and  repeated  amendments,  evidently  for  delay,  on  which  he  would  grant  the  motion, 
and  then  it  must  be  upon  notice. 

That  the  plaintiff  having  served  a  subpoena  on  the  defendant  to  answer  the  amend- 
ments, the  defendant  was  bound  to  answer  them,  but  that  he  might  say  he  could  not 
give  any  other  answer  to  them  than  what  he  had  said  in  his  former  answers  :  and  there- 
fore his  Lordship  directed  the  order  not  to  be  drawn  up. 
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IIassel  t'.  Simpson. 
21  June  1781.    Lord  Tliurlow.  C. 
A  new  trial  granted,  of  an  issue  to  try  whetlicr  a  bankrupt  had  committed  an  act 
of  bankruptcy,  at  a  given  time,  founded  on  a  general  assignment  of  his  effects,  when 
not  indebted,  and  in  full  credit. 

Upon  the  hearing  of  the  cause,  an  issue  was  directed  to  try,  whether  Jackson  the 
bankrupt  had,  on  or  before  a  given  day,  committed  an  act  of  bankruptcy. 

On  trial  of  the   issue,  the  jury  found  that  by  the  general  assignment  of  his  efl'ects 
he  had  committed  an  act  of  bankruptcy. 

The  case  was  this  : 

At  the  time  of  the  transaction  in  17";3,  tlie  bankrupt  was  possessed  of  property 
to  the  value  of  £1200  or  £1300  : 

[584]    A  house £400 

Furniture         ......•-       200 

Stock  ........       700 


£1300 


and  in  full  credit : 

And  no  evidence  that  he  was  at  tliat  time  indebted. 

He  had  borrowed  £200  of  one  Ellen  Barber  :  the  security  proposed  was  the  bank- 
rupt's bond,  and  the  defendant  Simpson  to  join  with  liim  in  it. 

Before  the  execution  of  the  bond,  he  agreed  to  indemnify  Simpson. 

Child,  an  attorney,  was  agreed  upon  to  prepare  the  indemnity. 

The  instructions  were  given  by  Jackson,  the  defendant  Simpson  not  being  present, 
nor  having  seen  Child  previously  to  the  giving  of  the  instructions. 

The  security  proposed  by  Jackson  the  bankrupt  was  a  mortgage  of  the  house  ; 
and  he  said  at  the  same  time,  he  had  furniture  and  stock ;  and  left  it  to  Child  to  prepare 
the  security  at  his  own  discretion. 

Child,  without  any  participation  mth  the  defendant  Simpson,  prepared  a  general 
assignment  of  the  bankrupt's  estate  and  effects  defeazible.  And  Simpson  permitted 
Jackson  to  continue  in  possession. 

By  Statute  of  1st  of  James  I.  chap.  15,  a  bankrupt  remaining  in  possession  of  goods 
assigned,  they  shall  belong  to  the  creditors. 

[585]  Hyall  V-  Rolle,  1  Atk.  1G5 ;  Worsley  v.  De  Mattos,  1  Burrows,  4G7  ;  Twyne's 
case,  3  Co.  80. 

But  there  is  a  distinction  where  goods  are  assigned  as  a  security,  and  when  on  an 
absolute  assignment,  and  the  bankrupt  continues  in  possession. 

And  there  is  likewise  a  distinction  where  an  assignment  is  made  on  the  eve  of  a 
bankruptcy,  and  a  bankruptcy  in  contemplation,  and  where  made  in  time  of  full  credit. 

Wilson  V.  Day,  2  Burrows,  827  ;  Alderson  v.  Temple,  4  Burrows,  2235  ;  Linton 
V.  Bartlet,  3  Wilson,  47  :  in  this  case,  the  bankrupt,  the  very  evening  before  he 
absconded,  assigned  to  his  brotlier,  to  give  preference  to  the  other  creditors. 

Law  V.  Skinner,  Blackstone's  Rep.  vol.  3,  fol.  936  ;  Jacob  v.  Sheppard,  cited  in 
Cock  V.  Goodfellow,  2  P.  Wras.  430. 

In  March  1783,  the  Lord  Chancellor,  upon  these  cases,  granted  a  new  trial. 

[For  subsequent  Proceedings,  see  S.  G.  1  Dougl.  89  n.] 

Green  v.  Pigot. 

23  June  1781.     1  Bro.  C.  C.  103,— S.  C,  Vid.  also  2  Bro.  G.  C.  58. 

The  plaintiff  at  twenty-one  entitled  to  a  legacy,  wth  interest  in  the  mean  time, 

brings  his  bill  against  the  executor  and  residuary  legatee  to  have  the  legacy  raised, 

and  paid  into  the  Bank,  and  laid  out :  And  it  w'as  so  decreed  by  the  Master  of  the 

Rolls. 

This  cause  was  heard  upon  an  appeal  to  the  Lord  Chancellor  of  the  defendant, 
as  to  so  much  of  the  order  on  hearing  as  directs  the  legacies  to  be  raised  and  secured. 

[586]  For  the  appellant.— The  legacy  is  given  to  the  plaintiff  at  twenty-one  :  if 
he  die  before,  the  legacy  drops.     There  is  not  the  least  surmise  that  there  is  any  danger 
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of  losing  it  from  the  circumstances  of  the  defendant :  besides,  as  the  real  estate  is 
charged  by  the  wiW,  the  estate  cannot  be  parted  with,  but  must  remain  subject  to  the 
legacy,  be  it  in  whose  hands  it  may,  when  the  legacy  becomes  payable. 

The  cases  cited  upon  this  head  were.  Walker  v.  Cook,  February  1781  (1  Bro.  C.  C. 
105) ;  Johnson  v.  De  la  Crueze  (1  Bro.  G.  C.  105).  17th  July  1749;  Pearce  v.  Taylor, 
7th  May  1778. 

If  a  legacy  be  given  to  an  infant  to  be  paid  at  twenty-one,  and  the  infant  die  before 
he  attains  that  age,  his  executor  or  administrator  cannot  demand  it  until  the  time 
arrives,  at  which,  had  the  defendant  lived,  it  would  have  been  paid. 

Lord  Chancellor. — I  do  not  incline  to  vary  the  decree,  and  without  going  into  the 
cases,  let  the  decree  be  affirmed. 


Casson  v.  Dade. 

Trin.  Term  1781.    Lord  Thurlow,  C.     1  Bro.  C.  C.  99.  S.  C. 

The  testatrix  sat  in  her  coach,  and  executed  her  will  at  the  door  of  her  attorney's 
house.  The  witnesses  attested  it  in  the  office  of  the  attorney,  through  the  window 
of  which,  it  appeared  by  the  evidence  of  a  person  in  the  carriage,  the  testatrix  might 
see  what  passed.  The  witnesses,  as  soon  as  they  had  subscribed  the  will,  took  it  to 
her,  when  she  folded  it  up,  and  put  it  into  her  pocket.  The  Lord  Chancellor  held  this 
to  be  a  good  execution  of  the  will. 


[587]  BouRKE  V.  Lord  Macdonald. 

Trin.  1 781.    Lord  Thurlow,  C. 

Service  of  a  subpoena  to  appear  on  the  defendant  in  Scotland,  being  out  of  the  juris- 
diction of  the  Court,  the  propriety  of  issuing  an  attachment  under  doubted,  though 
thought  by  the  Master  of  the  Rolls,  and  most  of  the  practitioners,  to  be  regular. 

The  defendant  was  served  in  Scotland  with  a  subpoena  to  appear.  On  his  coming 
into  England  some  time  afterwards,  the  plaintiff  sued  out  an  attachment  against 
him  for  not  appearing,  and  he  was  taken  under  it. 

The  defendant  applied  to  discharge  the  attachment  for  irregularity.  A  doubt 
arose  with  the  Lord  Chancellor  whether  the  attachment  issued  regularly,  the  defendant 
being  served  with  the  subpoena  out  of  the  jurisdiction  of  the  Court.  It  stood  over 
several  times  for  consideration,  his  Lordslup  not  being  satisfied,  although  Sir  Thomas 
Sewel,  M.  R.,  and  most  of  the  practitioners  were  clear  as  to  the  regularity.  It  after- 
wards dropped. 

Macnamara  v.  Jones. 

19  May  1784.    Lord  Thurlow,  G. 

If  an  executor  employs  a  solicitor  to  do  business  for  him  in  the  management  of  his 
testator's  affairs,  he" shall  be  allowed  what  he  pays  the  solicitor  for  such  business. 

The  defendant  Barber,  who  had  formerly  acted  as,  and  was  a  solicitor  of  the  Court 
of  Chancery,  was  the  acting  executor  of  the"  will  of  Arthur  Jones  Esquire,  the  testator 
in  the  pleadings  named.  The  defendant  Barber  employed  a  Mr.  Davies,  who  had 
been  his  clerk,  to  do  business  for  him  in  the  management  of  the  testator's  afTairs.  In 
taking  the  account  under  the  decree,  the  Master  refused  to  allow  liim  sums  paid  to 
the  said  Davies,  saying  it  was  the  executor's  business,  and  he  ought  not  to  be  allowed 
it.     Upon  arguing  exceptions  taken  by  the  defendant  Barber  to  the  report  : 

[588]  The  Lord  Chancellor  said,  he"  was  clear,  that  if  an  executor  pays  an  attorney 
for  his  trouble  and  attendance  in  the  transacting  and  conduct  of  the  testator's  aflairs, 
he  ought  to  be  allowed,  and  repaid  what  he  so  pays  :  and  referred  it  to  the  Master 
to  tax  Davies's  bill. 
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GiflERSON   V.    GlUERSON. 

18  Aug.  1781.    Lord  Chancellor. 
Marriage  in  Scotland  :  validity  doubted. 

Complaint  against  a  peison  for  marrying  a  ward  of  the  Court  in  Scotland. 

The  Lord  Chancellor  doubted  the  validity  of  the  marriage ;  therefore  referred 
it  to  the  Master  to  see  if  any  marriage  had  been  rightly  celebrated,  and  to  state  the 
circumstances. 

DOMINICETTI    V.    L.\TT1. 

1  Aug.  1.781.    Lord  Thurlow,  C. 
Though  a  plaintitT  by  his  bill  states  an  account  by  which  a  balance  appears  to  be  due 
to  him,  and  the  bill  is  decreed  to  be  taken  pro  confesso,  and  an  account  directed, 
and  the  charge  is  what  is  stated  by  the  bill,  he  must  prove  it. 

Bill  for  an  account  of  dealings  and  transactions,  and  for  a  discovery.  It  stated 
dealings  and  transactions  between  the  plaintiiT  and  defendant,  and  that  the  plaintilY 
had  paid  to,  and  received  sums  of  money  from  tlie  defendant,  and  the  plaintiff  annexed 
a  schedule  to  the  bill.  The  defendant  having  absconded,  the  bill  was  decreed  to  be 
taken  pro  confesso  against  him ;  and  the  Master  was  directed  to  take  an  account  of 
all  dealings  and  transactions  between  the  plaintiff,  and  the  defendant,  and  the  parties 
were  to  be  examined  upon  interrogatories,  and  produce  books,  &c.,  as  the  Master  should 
direct.  The  plaintiff  canied  in  his  charge  of  what  he  stated  by  the  schedule  to  the 
bill  to  be  due  to  liim.  The  Master  [589]  required  the  plaintiff  to  prove  his  charge  ; 
which  the  plaintiff  not  doing,  the  Master  made  his  report  that  nothing  was  due.  The 
plaintiff  took  exceptions  ;  the  exceptions  were  argued  in  Trinity  Vacation  1781,  and 
stood  over  for  the  purpose  of  enquiring  into  the  practice.  They  came  on  again  this 
daj",  when  the  Lord  Chancellor  over-ruled  the  exceptions,  and  put  this  case  :  Suppose 
the  defendant  had  answered,  and  the  plaintiff  had  not  replied  to  the  answer,  must 
not  the  piaintilf  have  proved  his  charge  1 

Stedmore  v.  Padmore. 

31  Nov.  1781.    Lord  Chancellor. 

If  witness  to  a  will  is  not  to  be  found,  no  impediment  to  establishing  the  will. 

Bill  to  establish  a  will. 

One  of  the  witnesses  was  not  examined  ;  but  it  being  proved  he  had  been  gone 
abroad  five  years,  and  could  not  be  found,  nor  any  intelligence  had  of  him. 
Tlie  Court,  notwithstanding,  declared  the  will  well  proved,  &c. 

BeNNBT   v.    H.4MM0ND. 

6  Dec.  1781. 
Question  upon  spoliation. 

Bill  to  be  let  into  possession  of  one  moiety  of  the  estates  in  question,  and  for  an 
account  of  rents,  and  profits. 

,v,v'*®  ^^'^  "'^^  ^'"^  ■  ^^^^^  Bennet,  the  grandfather  of  the  plaintiff,  had  two  sons, 
\Villiam  and  Barnaby,  and  several  daughters,  and  was  possessed  of  a  real  estate  of 
alx)ut  £120  a-vear. 

[590]  He  devised  liis  estate  at  Shaftesbury  to  his  two  sons  and  their  heirs,  in  jniiit 
tenancy,  subject  to  charges  thereon. 

Upon  the  death  of  the  testator,  William  the  heir  took  possession  of  all  his  father's 
estate. 

William  was  prudent :  Barnaby  was  a  spendtlirift. 

In  17.5.5  the  two  brothers  entered  into  an  agreement,  stating  that  all  accounts 
t '^Y^^^M^  **""  ^'"^'"^  ^^"'^^'  ■'•"'^  ''"  William's  demands  on  Barnabv  were  discharged. 
in  .,'""''"  agrewl  to  discharge  all  demands  on  the  estate,  and  to  pav  Barnabv 
10s  6d.  a-week,  and  Barnaby  to  make  over  all  his  interest  in  the  estate  to  his  brother 
uilliam. 

An  agreement  was  accordingly  drawn  up  and  signed  by  them,  that  Barnabv  should 
convey. 
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This  was  in  July.  Soon  after  Barnaby  fell  into  a  bad  state  of  health,  therefore 
William  did  not  press  Barnaby  to  convey  ;  as  in  case  he,  William,  survived,  he  vrould 
take  as  heir  at  law  to  Barnab_y. 

William  was  taken  ill,  and  made  a  will  before  the  agreement  was  carried  into  exe- 
cution ;  and  thereby  disposed  of  his  estate  as  if  he  and  his  brother  Barnaby  had  been 
tenants  in  common,  to  his  son  by  his  first  wife,  if  he  attained  twenty-one,  if  not,  he  gave 
it  over  to  his  son  William,  by  liis  second  wife  ;  and  gave  the  residue  of  his  estate  to 
lu3  son  William  by  his  second  wife,  and  appointed  his  vriie  executrix. 

William  the  brother  died.  After  liis  death,  Mr.  Kay,  the  attorney  who  prepared 
the  agreement,  delivered  in  a  bill  of  his  fees  and  disbursements,  in  which  was  con- 
tained a  charge  for  attending  the  execution  of  the  agreement. 

[591]  After  the  death  of  William,  Barnaby  his  brother  contrived  to  get  the  agreement 
in  his  custody,  and  burnt  it ;  and  then  got  into  possession  of  the  estate,  and  enjoyed 
it  till  his  death  ;  and  by  will  devised  it  to  the  child  of  his  niece  Frances  Durnford. 

The  deed  not  existing,  the  first  question  was,  what  would  be  the  result  in  point 
of  law  1  The  plaintiff  insisted  that  Barnaby,  from  the  time  of  the  execution  of  the 
agreement,  was  to  be  considered  as  a  trustee  of  the  estate  for  William  :  that  there 
was  no  room  for  enquiry  into  the  consideration  of  the  deed  :  that  the  destruction  of 
the  deed  by  Barnaby  established  it  :  that  it  was  unnecessary  to  state  how  far  Courts 
have  gone  in  odium  spoliatoris. 

Cases  cited,:  Teurisa  v.  Delany,  appeal  from  Ireland,  the  first  case  of  spoliation  ; 
Attorney  General  and  Lord  Hunsdon  v.  Countess  of  Arundel,  in  Hobart's  Rep.  109  ; 
Hampden  v.  Hampden,  in  1703,  1  P.  Wms.  733,  1  Bro.  P.  C.  250 ;  Dawson  v.  Cotes- 
worth,  in  1721. 

The  Master  of  the  Bolls. — When  a  person  comes  into  this  Court  for  equity,  he  must 
come  with  clean  hands.  The  transaction,  with  respect  to  the  agreement,  by  the 
plaintiff's  own  statement,  is  suspicious.  No  consideration  is  pretended,  except  10s.  6d. 
a-week,  £27,  10s.  a-year,  for  the  fee  of  liis  moiety  of  an  estate  of  £102  a-year  :  The  very 
transaction  speaks  an  imposition.  And  if  there  had  been  spoliation,  it  is  a  little  extra- 
ordinary that  it  should  be  sufTered  to  pass  in  silence  during  the  life  of  Barnaby, 
and  fifteen  years  after  the  fact,  if  such  were  the  fact,  to  take  it  up.  But  the  spoliation 
is  not  clear  ;  and  I  will  not  strain  a  point  to  suppose  a  spoliation  of  what  might  never 
exist ;  and  therefore  dismiss  the  bill. 

[592]    SCHEEIBER    V.    L.iTEW.VRD. 

18  Dec.  1781.    Lord  Chancellor. 

Contempt  on  marrying  a  ward  by  commitment  not  sufficient,  held  to  be  a  conspiracy, 

and  an  information  recommended. 

The  matter  before  the  Court  arose  on  the  marrj-ing  of  a  ward  of  the  Court,  in  which 
there  was  a  combination.  The  Lord  Chancellor  called  it  a  conspiracy.  A  commit- 
ment his  Lordship  thought  not  a  sufficient  punishment :  and  recommended  an  informa- 
tion in  the  Court  of  King's  Bench. 

Cases  cited  :  The  King  v.  Molloy,  Trinity,  14  &  15  Geo.  1  ;  the  King  v.  Comforth, 
Hilary,  15  Geo.  2  ;  the  King  r.  Atkins  :  the  King  v.  Sweet,  Hilary,  1767  ;  the  King  r. 
Lord  "Ossulston,  10  December  1747,  2  Strange,  1107,— 3  Keble,  101;  the  King  r.  Hervey, 
13  &  14  Geo.  2  ;  the  King  v.  Storey  ;  and  the  King  v.  Turflet. 

Johnson  v.  Smith. 

7  Feb.  1 782.    Lord  Thurlow,  C. 

Affidavit  sworn  in  Ireland  before  a  Master,  to  ground  a  writ  of  ne  exeat  regno  admitted, 
after  doubt  and  conference  with  the  Judges. 

Affida-vit  of  the  plaintiff  sworn  in  Ireland,  before  a  Master,  to  ground  a  writ  of  ne 
exeat  regno,  offered  to  be  read.  His  Lordship,  notwithstanding  the  orders  in  the  cases 
of  Annesly  v.  Earl  of  Anglesey  {supra  [Dick.]  90),  13th  February  1743,  and  Alcock  t: 
Carter,  1  Strange,  545,  and  Chicot  v.  Le  Quesne,  4th  June  1751  {snpra  [Dick.]  150), 
which  were  produced  to  his  Lordship,"  doubted  the  admissibility  of  it.  But  having 
afterwards,  as  he  said,  conferred  with  the  Judges,  he  admitted  the  affidavit  to  be 
read,  but  denied  the  motion. 
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[593]  \\'iLsoN  V.  Foreman. 
11  April  1782.    Lord  Thurlow,  C. 

Trustees  in  the  plaintiff's  marriage  settlement,  lent  part  of  the  trust  mciiies  in  their 
hands  to  the  husband,  when  in  full  trade  and  in  credit,  upon  his  bond.  lie  purchased 
an  estate,  and  took  the  conveyance  to  himself  in  fee  simple.  He  afterwards  became 
bankrupt,  and  the  estate  so  purchased,  with  other  estates  and  elTects,  were  conveyed 
and  assigneil  to  his  assignees.  The  estate  so  purchased  was  held  to  be  purchased 
with  the  trust  money,  and  ordered  to  be  conveyed  to  new  trustees  upon  the  trusts 
in  the  settlement,  in  part  of  the  bond  debt,  and  the  trustees  to  prove  the  remainder 
of  the  debt  under  the  commission. 

The  plaintiff  Mrs.  Wilson,  before  her  marriage  with  the  defendant  Wilson  the 
bankrupt,  was  seised  and  possessed  of  real  and  personal  property.  Part  of  it  was,  on 
her  marriage,  conveyed  and  assigned  to  trustees  named  in  her  settlement,  upon  tlie 
trusts  in  the  settlement.  The  husband  carrying  on  the  trade  of  a  brewer,  and  in  high 
credit,  the  trustees  lent  him  part  of  his  wife's  fortune  upon  his  bond.  He  purchased, 
amongst  other  estates,  an  estate  called  Falling  Fo.ss,  and  took  the  conveyance  of  it  to 
himself  and  his  heirs.  He  afterwards  was  fovmd  and  declared  a  bankrujit.  and  his 
estate  and  effects,  and,  inter  alia.  Falling  Foss.  were  assigned  and  conveyed  to  the 
tlefendants  his  assignees.  The  question  in  the  cause  was,  whether  the  estate  the 
bankrupt  so  purch;ised  in  his  name,  was  to  be  considered  as  part  of  the  trust  money, 
the  money  being  lent  to  the  bankrupt  upon  his  bond,  without  any  stipulation  or  reserva- 
tion ;  or  whether  the  trustees  were  to  be  considered  as  creditors  of  the  bankrupt  for 
the  money  lent,  and  merely  to  receive  a  dividend  for  it  with  the  other  creditors.  On 
the  part  of  the  assignees  it  was  contended,  that  the  plaintiff  and  her  trustees  ought 
not,  neither  could  they  be  considered  in  any  other  light  than  as  creditors  for  the  money 
so  lent,  any  more  than  if  it  had  been  lent  to  a  stranger,  and  they  had  taken  his  bond  : 
that  money  had  no  ear-mark  :  that  if  the  trustees  had  acted  wrong  in  lending  the 
money,  they  were  to  blame,  and  should  make  it  good,  and  not  throw  the  loss  upon  the 
creditors.  The  Lord  Chancellor  was  of  opinion,  the  [594]  money  on  the  bankrupt's 
bond,  and  laid  out,  was  to  be  considered  as  part  of  the  trust  money,  and  directed  new 
trustees  to  be  appointed,  and  Falling  Foss  estate  to  be  conveyed  to  such  new  trustees 
\ipon  the  trusts  in  the  settlement,  and  the  trustees  to  go  in  under  the  commission  of 
bankrupt,  to  prove  as  a  debt  the  remainder  of  the  money  lent,  beyond  what  he  paid 
for  the  estate. 

[The  accuracy  of  this  report  questioned.  Lench  v.  Lench,  180.5,  10  Yes.  .Tunr.  519.] 

LUC.\S   r.    C.\LCRAFT. 

2  Aug.  177.5.     1  Bro.  C.  C.  134,  S.C. 
As  in  commission  and  partition,  so  in  dower,  each  party  bears  liis  own  costs. 

Commission  decreed  to  set  out  dower.  On  hearing  the  cause  for  further  directions, 
it  stood  over  to  consider  whether  the  Court  ever  gave  costs  ;  and  on  20th  April  1782, 
Lord  Thurlow,  C,  was  decidedly  of  opinion,  that  as  in  partition,  so  in  dower,  each 
party  bears  his  own  costs. 

WiRDMAN  r.  Kent. 
(Reg.  Lib.  fol.  295.)     20  April  1782.    Lord  Thurlow,  C.     1  Bro.  C.  C.  140,  S.  C. 
An  appeal  will  not  lie  for  costs  only. 

This  cause  came  before  the  Court  on  an  appeal,  e\'idently  to  be  relieved  merely 
against  costs,  though  other  matters  were  introduced  into  the  petition  to  give  colour 
to  it.  It  was  admitted  by  the  Bar,  a  party  could  not  re-hear  for  costs  onlv,  but  it  was 
questioned  whether  a  party  could  not  appeal  for  costs  onlv  :  but  the  Lord  Chancellor 
said,  he  had  ever  understood  a  party  could  not  appeal  for  costs  onlv,  and  for  the  general 
reasons  laid  down  in  Owen  [595]  v.  Griffith,  before  Lord  Hardwicke,  C,  2  Vezey,  250. 
The  other  grievances  complained  of  were  disregarded  as  frivolotis. 

The  above  case  being  laid  before  the  Barons  oT  the  Exchequer  upon  a  like  doubt, 
the  Court  determined  in  the  same  manner,  in  Williams  v.  Begnon,  27th  January 
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Winter  v.  Kent. 

(Mr.  Wright's  Minute  Book.) 

1 7  July  1 782.     The  fourth  Seal.    Lord  Thurlow,  C. 

After  having  replied  to  a  defendant's  answer  he  is  not  to  be  examined,  for  it  cannot 

be  said  he  is  not  interested. 

The  defendant  Kent  was  the  executor  of  the  testator,  for  an  account  of  whose  assets 
and  other  matters  the  bill  was  brought.  The  testator  had  purchased  a  real  estate  in 
the  name  of  others,  of  which  the  said  defendant  was  the  only  evidence.  The  defendant 
having  answered,  the  plaintiff  replied.  It  being  necessary  to  prove  the  fact  of  the 
estate's  being  purchased  for  the  testator,  though  taken  in  the  name  of  others,  it  was 
moved  the  third  Seal  as  of  course,  and  granted,  for  leave  to  examine  the  said  defendant, 
upon  the  common  suggestion  that  he  was  not  interested,  without  withdrawing  the 
replication. 

Mr.  Lloyd,  on  the  above  17th  of  July  1782,  mentioned  it  again,  and  stated  the 
facts,  and  circumstances  specially,  when  it  was  granted.  Being  apprised  of  the  motion 
and  order  by  Mr.  Wright,  I  took  the  liberty  of  submitting  to  his  Lordship,  that  the 
motion  was  irregular.  It  could  not  be  said  the  defendant  was  not  interested,  for  that, 
by  replving  to  his  answer,  it  was  evident  the  plaintiff  thought  him  inte-[596]-rested  : 
that  if  the  plaintif?  was  at  liberty  to  examine  the  said  defendant  generally,  and  the 
order  was  not  restrictive,  the  plaintiff  might  examine  to  falsify  his  answer,  as  the  replica- 
tion was  general,  not  special  ;  and  that,  having  examined  a  defendant,  the  plaintiff 
could  not  pray  a  decree  against  him.  His  Lordship  said,  the  reasons  were  very  strong, 
and  directed  the  order  not  to  be  delivered. 

Lander  v.  Whitmore. 

30  April  1 782.     Lord  Thurlow,  C. 

Delivering  the  body  of  a  subpoena  to  the  defendant's  wife,  at  liis  dwelling-house,  which 
she  threw  dovm,  and  the  solicitor  afterwards  thrust  under  the  door,  held  to  be  good 
service  of  a  subpoena  to  shew  cause  against  a  decree^ 

The  defendant  not  appearing  at  the  hearing,  although  duly  served  with  a  subpoena 
for  the  purpose,  a  decree  was  pronounced  against  him  which  was  to  be  binding,  unless 
he  being  served  with  a  subpcena  to  shew  cause  against  the  same,  should  shew  cavise 
to  the  contrary.  The  body  of  a  subpoena  was  delivered  to  the  defendant's  vriie  at  his 
dwelling-house,  which  she  threw  down,  and  the  plaintiff's  solicitor  thrust  under  the 
door.  The  Counsel  for  the  plaintifj,  on  applving  to  make  the  decree  absolute,  made 
a  doubt  whether  serving  the  subpoena  in  that  manner  was  good  service.  It  stood 
over  two  days  ;  but  upon  referring  to  Tothil,  and  the  Practical  Register,  and  men- 
tioning to  his  Lordship  Kinsey  v.  Kinsey,  before  Lord  Hardwicke,  in  which  case  the 
plaintiff's  solicitor  gave  the  body  of  a  subpcena  to  the  maid-servant  of  the  defendant, 
at  the  dwelling-house,  as  she  was  sweeping  the  passage,  and  which  she  swept  into  the 
street ;  and  a  case  in  Gary's  Rep.  fol.  54  ;  Barlow  v.  Barker,  Gary,  76,  18th  and  19th 
[597]  Eliz.,  in  which  case  an  attachment  issued  against  a  defendant,  whose  wife  had 
been  served  with  a  subpoena  for  him  to  appear ;  his  Lordship  allowed  the  service  to 
be  good. 

Samwell  v.  Wake. 
1  May  1 782.    Lord  Tliurlow,  G.      1  Bro.  G.  G.  1 44,  S.  C. 

Personal  assets  are  the  primary  fund,  to  pay  debts,  and  if  not  exempted  by  express 
words,  or  striking  circumstances,  will  remain  liable. 

Sir  Thomas  Samwell  by  will,  dated  the  1st  of  November  1778,  willed  as  follows : — 
"  I  direct  that  all  and  singular  the  debts  which  I  shall  owe  at  the  time  of  my  death,  and 
"  the  several  legacies  hereafter  given  or  bequeathed,  be  fully  paid  and  satisfied  ;  and 
"  for  that  purpose,  I  hereby  charge  and  subject  all  and  every  my  manors,  iScc.  and  real 
"  estates  in  the  county  of  Northampton,  with  the  payment  of  all  my  debts  and  legacies 
"  accordingly ;  and  the  better  to  discharge  and  satisfy  the  same,  1  will  and  ordain,  that 
"  Sir  William  Wake,  and  John  Peach  Hungerford,  shall  with  all  convenient  speed  by 
"  sale  or  mortgage  of  the  premises,  or  a  competent  part  thereof,  and  by  receipt  of  the 
"  rents  and  profits  of  the  premises,  levy  and  raise  sufficient  for  that  purpose  :  and  when 
"  and  as  soon  as  they  shall  have  such  sums  as  aforesaid,  do  and  shall  forthwith  pay  and 
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"anplv  the  same  in  payment  of  my  debts  and  legaeies  ;  and  for  the  better  and  more 
'•elkctual  performing  iny  will,  I  do  expressly  give  and  grant  to  the  said  Sir  William 
■•  Wake,  and  John  Peach  Hungerford  (whom  he  appointed  executors  of  his  will),  full 
"  authority  to  receive  the  rents,  and  to  sell  and  convey  so  much  and  such  part  of  the 
■■  iiremises,  as  shall  be  sufficient  for  the  purposes  aforesaid  ;  and  subject  to,  and  charged, 

•  and  chaigi-[598]-:^We  with  the  payment  of  my  debts  and  legacies,  I  give  and  devise 

•  the  said  manors  and  estates,  to  Thomas  Samwell  (the  plaintifl'  in  this  cause)  for  hfe. 
■  with  remainder  over  in  strict  settlement,  first,  to  Sir  Wcnman  Samwell,  &c.  And 
"  gave  and  bequeathed  to  the  plaintifT.  all  his  personal  estate/' 

The  plaintilli  brought  his  bill  to  establish  the  will,  and  to  have  the  personal  estate 
paid  to  him,  exempt  from  debts  and  legacies  ;  and  the  question  on  the  will  was,  whether 
the  plaintilV  took  the  testator's  personal  estate,  exempt  from  his  debts  and  legacies  ? 
It  was  urged,  that  the  testator  certainly  meant  a  benefit  to  the  plaintifT  ;  but  that  if 
the  personal  estate  was  to  be  applied  in  payment  of  the  debts  and  legacies,  as  the  jjlaintif! 
was  a  mere  tenant  for  life  of  the  devised  estates  ;  and  by  the  will,  the  rents  and  profits 
of  those  estates  were  charged,  and  made  chargeable,  with  the  debts  and  legacies,  it 
might  happen,  that  the  plaintiff  might  receive  little,  if  any  benefit  by  the  will. 

''The  following  cases  were  cited,  lialliday  r.  Bowman  ;    Eimbleton  r.  Cook,  1775; 
Adams  r.  Meyrick,  1  Eq.  Ca.  Abr.  271  ;  Wainwright  v.  Bendlows,  1  Eq.  Abr.  271. 

Lord  Chancellor. — A  man's  personal  estate  is  the  primary  fund  for  payment  of  his 
debts,  and  if  not  exempted  by  express  words,  or  striking  circumstances,  will  remain 
liable  :  In  the  will  before  me,  there  are  no  such  words  ;  and  from  the  language  of  the 
will,  as  to  his  real  estate,  it  is  evident  to  me,  he  meant  to  subject,  and  charge  it  only  in 
aid  of  his  personal  estate. 

And  therefore  his  Lordship  after  establishing  the  will,  declared  the  personal  estate 
was  not  exempted  from  the  payment  of  the  testator's  debts  and  legacies  ;  and  directed 
accounts  of  them,  and  of  the  personal  estate,  and  the  application  of  it. 

[599]  Banister  v.  Way. 

6  Feb.  1 782.    Lord  Thurlow,  C. 

Tn  this  cause  the  heir  at  law  could  not  be  found,  but  the  will  having  been  proved  jier 
testes  ;  the  Court  upon  consideration  declared  it  well  proved. 

Bill  by  creditors,  to  have  the  trusts  of  a  will  executed,  and  the  estates  thereby  devised 
for  payment  of  debts,  sold  ;  the  heir  at  law  in  this  case  could  not  be  found.  Lord 
Thurlow,  G.,  having  declared  the  will  well  proved,  it  having  been  proved  per  testes,  I  took 
the  liberty  of  mentioning  to  him  in  his  room,  the  next  day,  the  preceding  cases  of  French 
r.  Baron,  and  Cator  v.  Butler  ;  his  Lordship  said,  he  did  not  see  the  impropriety  of  it ;  for 
directing  the  devised  estate  to  be  sold,  was  in  effect  establishing  the  will,  and  executing 
the  trusts  ;  and  the  heir  at  law,  when  he  should  appear,  must  get  rid  of  it  as  he  could. 

Field  v.  Jackson. 

15  May  1782.    Lord  Chancellor. 

Injunction  for  waste  denied,  because  plaintiff's  right  doubtful. 

-Motion  for  an  injunction  to  stay  making  a  cut  through  grounds,  in  the  nature  of 
waste,  on  notice  :  l)y  the  defendant  it  was  insisted,  that  the  plaintiff'  had  not  shewn 
his  right. 

A  case  was  cited  by  Mr.  Cox,  in  Easter  Term,  1744.  where  a  motion,  on  affidavit 
of  certificate  for  an  injunction  was  denied,  because  the  plaintiff  did  not  shew  his  right. 
Note.  That  is  always  expected  ;  many  have  been  since  refused  for  the  like  reason. 
Fanshaw  r.  Rotherham,  25  March  1748. 

Lord  Chancellor. — The  power  the  Court  exercises  to  grant  injunctions  is  great, 
and  therefore  it  is  cautious  how  it  exercises  so  large  a  power  ;  and  I  will  follow  [600]  my 
predecessors  :  I  will  not  say  this  Court  will  not  grant  an  injunction  upon  particular 
circumstances,  but  I  am  far  from  thinking,  that  when  a  right  is  doubtful,  the  Court 
will  grant  an  injunction. 

This  case  arises  upon  the  construction  of  an  act  of  parliament,  which  is  doubtful, 
whether  the  defendants  have  a  right  to  make  a  cut  or  not ;  yet  as  it  is  not  clear,  the 
defendants  have  not  exercised  the  power  given  by  the  act,  I  will  not  interfere.  Theic- 
fore  take  nothing  by  the  motion. 
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Chamberlain  r.  Dimmer. 
9  July  1 782.    Lord  Thurlow,  C.     1  Bro.  C.  C.  166,  S.  C. 

The  defendant  had  power  by  her  husband's  will,  to  cut  down  timber  from  her  own 
use,  without  any  restriction  at  seasonable  times  ;  she  having  cut  down  trees  planted 
in  avenues,  &:c.,  on  the  iSth  of  March  1782,  Reg.  Lib.  A.  fol.  410,  Sir  Thomas  Sewel 
granted  an  order  for  an  injunction  to  stay  waste  generally  ;  the  defendant  having 
answered,  apphed  to  discharge  the  order ;  it  came  on  several  times,  and  stood  over 
for  judgment. 

The  following  cases  were  cited,  Packington  v.  Packington,  supra  [Dick.  101].  3 
August  niS;  Obrien  v.  Obrien  (1  Bro.  C.  C.  167),  20  May  1751,  Lib.  B.  264;  Lord 
Castlemain  v.  Lord  Craven  (2  Eq.  Abr.  758),  7  Dec.  1773;  and  Ashton  r.  Ashton 
(1  Eq.  Ca.  Abr.  41),  by  Lord  Hardwicke. 

On  the  19th  July,  upon  its  being  spoken  to  again,  his  Lordship  made  an  order  for 
an  injunction,  to  stay  cutting  down  trees,  planted,  or  growing  for  ornament,  &c., 
shelter,  &c.  :  and  the  injunction  was  also  to  extend  to  prevent  the  cutting  down  any 
timber,  or  other  tree,  [601]  except  at  seasonable  times  and  in  an  husbandlike  manner  ; 
and  likewise  from  cutting  down  saplings,  and  young  trees,  not  fit  to  be  cut  for  the 
purposes  of  timber. 

Wilkinson  v.  Lovell. 

23  July  1 783.    Lord  Thurlow,  C. 

Plea  to  a  bill  of  revivor,  filed  in  1781,  to  prosecute  a  decree  in  1752,  and  which  had 
slept  from  that  time,  over-ruled,  as  not  being  proper,  but  said  by  Lord  Chancellor 
to  be  such  a  case  as  the  Court  would  not  on  hearing  the  cause  order  to  be  carried  on. 

In  1749,  a  bill  was  filed  against  the  managers  of  the  Royal  Family  privateers,  for 
an  account  of  the  prizes,  &c.,  and  for  the  plaintiffs  to  be  paid  their  shares  of  the  prize 
money. 

In  1752,  the  cause  was  heard,  and  the  account  was  ordered  ;  and  payment  of  what 
the  shares  amounted  to,  was  directed. 

The  cause  slept  till  1781,  when  the  plaintiff  filed  his  bill,  to  carry  on,  and  prosecute 
the  said  decree. 

The  following  cases  were  cited  :  HoUingshead's  case,  1  P.  Wms.  742  ;  Comber's  case, 
1  P.  Wms.  766. 

Lord  Chancellor. — The  question  is,  whether  length  of  time  is  a  bar  ?  That  will 
depend  upon  circumstances,  which  this  Court  will  expect  to  be  amply  proved  :  That 
cannot  be  done  by  a  plea,  and  therefore  tliis  is  not  a  proper  case  for  a  plea  :  but  this 
is  such  a  case,  as  the  Court  would  not,  on  hearing  the  cause,  order  the  decree  to  be 
carried  on.  His  Lordship  cited.  Cooper  v.  Crowele,  25th  July  1773,  in  whicli  twenty- 
seven  years  had  elapsed  after  a  decree  ;  Burgess  v.  Mitchell,  in  Gilbert's  I^eports. 

[602]  Sidney  r.  Perry. 

29  Oct.  1782.    Lord  Thurlow,  C. 

If  a  defendant  pleads  to  relief,  and  answer  as  to  the  discovery  sought  by  the  bill, 

it  is  regular  to  except  to  the  answer,  before  the  plea  is  argued. 
Bill  for  relief  and  discovery  :  the  defendant  pleaded  to  the  relief,  and  answers  as 
to  the  discovery  ;  the  plaintiff  took  exceptions  to  the  answer,  and  obtained  an  order, 
dated  10th  July  1782,  to  refer  the  exceptions  :  The  defendant  applied  this  da}-,  29th 
October  1782.  to  discharge  the  order  for  irregularity  :  for  that  the  plaintiff  could  not 
except,  until  the  plea  was  argued  ;  but  his  Lordsliip  held  it  to  be  perfectly  regular,  and 
coincided  \vith  the  reasons  of  the  Master  of  the  Rolls  (Vid.  Pigott  v.  Mace,  svpra 
[Dick.  496]). 

Bltinet  v.  Burnet. 

4  Nov.  1782.    Lord  Thurlow,  C.     1  Bro.  C.  C.  179,  S.  C. 
Application  for  an  increase  of  maintenance,  regard  being  had  to  two  cliildren  unpro- 
vided denied,  and  reference  to  see  whether  it  was  proper  to  make  any,  and  what 
increase  to  the  allowance,  for  the  maintenance  of  the  infants. 
Application  by  Mr.  Scott,  to  refer  it  to  the  Master,  to  make  an  increase  to  the  allow- 
ance for  the  infants'  maintenance  ;  and  that  he  might  have  regard  to  two  children 
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uiiprovideil  ;  and  for  that  purpose  lie  cited,  Lanoy  v.  Duke  of  Athol,  2  Atk.  444  ;  and 
Petre  t:  Petre,  3  Atk.  511,  by  Lord  Hardwicke. 

Lord  Thurloir.  C,  said,  Lord  Hardwicke's  opinion  was  better  than  liis  order,  and 
clianged  tlie  appHcation  in  the  extent  prayed  ;  but  referred  it  to  the  Master,  to  consider 
whether  it  was  proper  to  make  any,  and  what  increase,  to  the  allowance  for  the  main- 
tenance of  the  infants. 

[603]  Brooks  v.  Rev.nolds. 
28  May  1782.     Lord  Thurlow,  C.     1  Bro.  C.  C.  183,  S.  C. 
Where  tliere  hatli  been  a  decree  for  payment  of  creditors,  and  the  Master  to  advertise 
for  them,  the  Court  will  not  permit  a  creditor  although  he  hath  not  gone  in  under 
the  decree,  to  proceed  at  law  tor  his  debt. 

Bill  lor  an  injunction,  to  stay  a  creditor  from  proceeding  at  law  to  recover  his  debt  : 
A  bill  had  been  brought  by  a  creditor,  on  behalf  of  himself  and  other  creditors  ;  and 
a  decree  for  an  account  and  payment,  and  the  Master  to  advertise  for  the  creditors 
to  come  before  him  ;  but  tlie  defendant  in  the  present  cause  had  not  come  in  under 
that  advertisement ;  and  therefore  he  insisted,  he  had  a  right  to  proceed  for  his  debt 
as  he  thouglit  proper. 

But  his  Lordship  said,  as  a  bill  had  been  brouglit  for  payment  of  debts,  and  a  decree 
liad  been  made,  for  taking  an  account  of  tliem  and  payment,  and  the  creditors  might 
have  satisfaction  under  it;  he  would  not  permit  the  defendant  to  proceed  at  law, 
which  would  be  rendering  the  decree  nugatory  ;  and  therefore  on  the  plaintiff's 
shewing  cause  for  continuing  the  injunction  on  the  merits,  his  Lordship  ccjntinued 
the  injunction. 

Mr.  Solicitor  General  was  counsel  for  the  plaintiff  ;  Mr.  Mitford  for  the  defendant. 

Moore  v.  Paske,  2Gth  June  1783,  the  like  ;  Douglas  v.  Clay;  and  Kenyon  r.  Wortli- 
ington,^»/>rrt,  were  cited;  but  see  the  cases  of  Dennet  v.  Coke  {supra  [Dick.]  144), 
and  Farnham  v.  Burroughs  (supra  [Dick.]  C3). 

[604]  Hall  r.  Mulliner. 

28  Nov.  1782.     Lord  Thurlow,  C.  ' 

The  bare  filing  of  exceptions  to  a  report,  and  not  setting  them  down  to  be 
argued,  is  not  cause  against  confirming  the  report. 

The  Ma.^iter  having  made  his  report,  tlie  plaintiff  obtained  the  common  order, 
to  confirm  the  report,  unless  cause  was  shewn  to  the  contrary,  and  served  the  defendant 
with  the  order;  the  defendant  filed  exceptions  to  the  report,  and  when  the  plaintiff 
moved  to  have  the  order  to  confirm  the  report  made  absolute,  the  defendant  would  have 
shewn  the  exceptions  for  cause  ;  but  not  having  obtained  an  order  to  set  down  the 
exceptions  to  be  argued,  his  Lordship  considered  them  as  merely  dilatory,  and  made 
the  order  absolute  ;  and  on  application  by  the  Solicitor  General,  to  discharge  the  order, 
his  Lordship  refused  the  motion. 

RowK  r.   J.\CK.S0N. 

21  Jan.  1 783.     Lord  Thurlow,  C. 

Where  there  is  an  order  for  a  husband  to  lay  proposals  for  a  settlement  on  his  wife 
and  the  issue  of  the  marriage,  and  the  wife  dies  leaving  issue,  the  Court  will  keep 
the  husband  to  the  order. 

Upon  application  for  payment  of  a  wife's  legacy,  the  usual  order  was  made,  for  the 
husband  to  go  before  the  Master,  and  submit  proposals  to  him,  for  a  settlement  on  his 
wife  :  before  proposals  were  laid  before  the  Master,  the  wife  died,  and  the  husband 
applied  this  day  for  his  wife's  legacy. 

Lord  Chancellor. — If  there  be  an  order,  directing  a  husband  to  go  before  the  Master, 
and  to  lay  proposals  for  a  settlement  on  his  wife,  and  the  issue  of  the  marriage,  and 
tlie  wife  dies,  leaving  children,  this  Court  will  not  part  with  the  property,  but  keep 
the  husband  to  the  order;  in  this  case  there  are  issue;  therefore  let  the  husband 
go  before  the  Master,  and  prosecute  the  order. 

[Accuracy  of  this  report  doubted.  Groves  v.  Clarke,  1836,  1  Keen,  132.] 
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[605]  Fretwell  v.  Kay. 

23  Jan.  1783.     Lord  Thurlow,  C. 

Motion  on  the  part  of  the  plaintift',  to  transfer  exceptions  set  down  before  the  Lord 
Chancellor,  to  the  Master  of  the  Rolls,  on  a  suggestion,  that  the  cause  was  set  down 
to  be  reheard  before  him,  and  therefore  it  would  be  convenient  :  It  was  said  by  Mr. 
•Madocks,  and  admitted,  that  exceptions  ought  to  be  set  down  before  the  Lord  Chan- 
cellor, but  that  upon  special  reasons,  the  Lord  Chancellor  might  order  them  to  be 
transferred.     In  this  case  however,  the  Lord  Chancellor  denied  the  motion. 

BowKER  r.  Hunter. 

28  Jan.  1783.     Lord  Thurlow,  C.     1  Bro.  C.  C.  328,  S.  C. 

Unequal  legacies  to  executors,  the  residue  of  the  testator's  personal  estate  being  un- 
disposed, held  they  were  intitled  to  such  residue  ;  the  giving  to  them  unequal 
legacies,  manifesting  that  it  was  the  intention  of  the  testator,  that  one  should  have 
more  than  the  other.    ■    • 

The  testator  by  his  will,  gave  many  legacies,  among  which,  were  some  to  his  next 
of  kin,  and  two  legacies  to  his  executors,  £200  to  one  executor,  and  £50  to  the  other  ; 
and  did  not  dispose  of  the  residue  of  his  personal  estate  ;  the  bill  was  to  have  an  account 
taken  of  the  testator's  personal  estate,  and  of  his  debts  and  legacies,  to  have  them  paid  ; 
and  to  have  the  residue  declared  to  be  unchsposed,  and  to  belong  to  the  next  of  kin, 
upon  the  ground,  that  as  the  testator  had  given  his  executors  legacies,  they  were  to 
be  considered  as  trustees  of  the  residue  for  the  next  of  kin. 

The  cases  cited  were,  Blinkhorn  v.  Feast,  2  Ves.  27  ;  Buffar  v.  Bradlay,  2  Atkins, 
220;  Brasbridge  v.  Woodroffe,  2  Atk.  68;  Andrew  v.  Clarke,  2  Ves.  162;  Newsted 
V.  John.son,  2  Atk.  45. 

[606]  The  Lord  Chancellor  said,  that  a  testator's  giving  to  executors  his  personal 
estate,  was  unnecessary ;  the  law  threw  it  upon  them,  to  dispose  as  he  by  his  will 
should  direct ;  and  if  not  disposed,  they  took  it  in  equal  shares  ;  that  knowing  this, 
and  meaning  that  one  of  his  executors  should  enjoy  more  of  his  property  than  the 
other,  was  the  reason  he  gave  to  them  unequal  legacies.  His  Lordship  therefore  said 
he  was  clear,  that  the  executors  notwithstanding  they  had  legacies,  were  entitled 
beneficially,  to  the  clear  residue  of  their  testator's  personal  estate  ;  and  ordered  the 
bill  to  be  dismissed. 

The  above  cause  was  reheard  before  the  then  Lords  Commissioners  for  the  custody 
of  the  Great  Seal,  on  the  8th  day  of  November  1783,  and  on  the  22d  of  the  same  month  ; 
when  judgment  was  given,  and  the  dismission  was  affirmed. 

In  addition  to  the  cases  cited  on  the  original  hearing,  there  were  cited,  Foster  v. 
Munt,  1  Vern.  473;  Bring  v.  Bring;  Cordel  v.  Noden,  1690,  2  Vern.  148;  Bailey 
V.  Powel,  Prec.  in  Chan.  92.  6  December  1798,  Eeg.  Lib.  A.  87  ;  Darwel  v.  Bennet, 
2  Vern.  667,  Reg.  Lib.  A.  fol.  460,  Reg.  Lib.  A.  516,  1  P.  Wms.  544,  10  Mod.  442  ; 
Batchelor  v.  Searle,  2  Vern.  736 ;  Lawson  v.  Lawson,  25  April,  in  House  of  Lords 
(7  Bro.  P.  C.  511) ;  Ball  v.  Sevill ;  Ibbotson  v.  Bothwick ;  Smith  v.  Hungerford. 

A  pecuniary  legacy  to  a  legatee  affords  a  presumption,  that  such  legacy  was  all 
the  testator  meant  he  should  have  of  his  property. 

The  first  distinction  attempted  on  the  cjuantity  of  a  legacy,  was  in  Griffith  v.  Rogers,. 
1704  (1  Eq.  Ca.  Abr.  245) ;  Duchess  of  Beaufort  v.  Ladv  Granville,  1709  (1  Bro.  P.  C. 
305). 

[607]  If  there  be  a  specific  instead  of  a  pecuniary  legac3',  there  is  a  distinction  on 
that  head. 

Another  on  the  nature  ana  qxiantity  of  the  legacy  ;  as  in  Bull  v.  Smith. 

Another  distinction  was  taken,  upon  the  condition  of  the  executors,  and  other 
legatees,  as  a  wife,  and  a  near  relation,  and  next  of  kin  remote. 

Another  distinction  was  taken,  where  a  legacy  was  given  to  an  executor,  and  legacies 
to  the  next  of  kin,  in  which  it  was  argued,  that  the  testator  had  pointed  out  what 
the  next  of  kin  were  to  have,  and  no  more.     Vachel  v.  Jefferys. 

Upon  the  whole,  their  Lordships  concurred  in  idea  with  the  Lord  Chancellor, 
that  the  testator,  by  giving  the  executors  unequal  legacies,  meant  that  one  should 
enjoy  more  of  his  property  than  the  other  :  And  therefore  affirmed  the  decree 
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Bell  v.  Maidman. 

1783.     LonlTliurlow,  C. 

Qu.   Under  ;i  teini,  whetlier  debts  to  be  paid  b_v  annual  or  general  profits 

held  to  be  by  general  profits. 

On  the  marriage  of  .Mrs.  Webb,  with  the  defendant  Webb,  by  settlement,  the  o.state 
being  the  wife's,  two  terms  were  created:  one  for  the  raising  of  portions,  which  the 
trustees  were  to  raise  by  rents  and  profits,  or  by  mortgage  or  sale  ;  the  other  a  term 
for  ninetv-nine  years,  for  payment  of  debts.  It  was  insisted  that  it  was  confined  to 
rents  and  profits,  and  that  there  is  a  distinction  between  general  profits,  and  rents 
and  profits.  The  question  therefore  was,  whether  the  debts  were  to  be  paid  by  rents 
and  profits,  or  money  to  be  raised  by  mortgage,  for  that  purpose. 

[608]  Cases  cited  :  Ivie  v.  Gilbert",  '2  P.  Wms.  13  ;  Evelyn  v.  Evelyn,  2  P.  Wms.  G59  ; 
Ilavenhillr.  Dansey,  2  P.  Wms.  179;  Hellier  v.  Jones,  Eq.  Ca.  Abr.  337;  Mills  r. 
Biinks.  3  P.  Wms.  1  ;  Green  i'.  Atkins.  505  :  Anonymous  ease  before  Lord  Nottingham, 
in  1GS2,  1  Vern.  lOi;  Warburton  r.  Warburton,  1701,  2  Vern.  420;  Brown's 
Parliamentarv  Cases,  34,  1  P.  Wms.  418.— 2  P.  Wms.  19;  Raimes  r.  Dixon,  1  Ves. 
41  ;  Combe  v.  Adand,  by  Lord  Ilardwicke,  1740;  Collier  v.  Leeds,  6th  July  1769, 
returned  10th  Nov.  1770,  and  affirmed. 

In  Hilary  1783,  the  Lord  Chancellor  gave  judgment,  and  was  clearly  of  opinion, 
the  debts  were  to  be  paid  by  general  profits,  and  reversed  so  much  of  the  decree  of 
.M.  K.  as  directed  an  account  of  rents  and  profits,  and  the  application  of  them  to  pay 
debts  ;  and  directed  the  principal  to  be  raised  by  mortgage. 

Phipps  v.  Blshop  of  Bath  and  Wells. 

6  Feb.  1 783.     Lord  Thurlow,  C. 

A  second  mortgagee  cannot  have  a  receiver,  the  mortgagor  living,  without  the  consent 
of  the  fii-st  mortgagee,  because  the  Court  cannot  prevent  the  first  mortgagee  from 
bringing  an  ejectment  against  the  receiver,  as  soon  as  he  is  appointed. 

Application  by  the  Attorney  General,  on  behalf  of  a  second  mortgagee,  the  first 
mortgagee  declining  any  steps  to  get  into  possession,  to  have  a  receiver  appointed  ; 
and  that  he  might  apply  the  rents  in  keeping  down  the  interest  of  a  mortgage,  and  of 
£10.000  charged  on  the  estate  ;  and  to  pay  the  surplus  rents  into  the  Bank. 

Lord  Chancellor. — A  second  mortgagee,  the  mortgagor  living,  cannot  have  a 
receiver,  without  the  consent  of  the  first  mortgagee  ;  because  the  Court  cannot  prevent 
the  first  mortgagee  from  bringing  an  ejectment  against  the  receiver,  as  soon  as  he  is 
appointed. 

[609]    SyDOLPH    r.    .MONKSTON. 

6  March  1783. 

It  was  held  by  Lord  Tliurlow,  C,  that  if  defendants  answer  separately,  exceptions 
must  be  taken  to  each  answer. 

CrOSLEY  v.  MaRPvIOT. 
28  .\pril  1783.  Lords  Commissioners  Lord  Loughborough  and  Sir  William  Ashhurst. 
The  plaintiff  had  obtained  a  judgment  against  two  of  the  defendants,  on  a  penal 
statute,  not  bailable,  which  could  not  be  entered  up  until  some  time  in  the  following 
term  ;  one  of  the  defendants  was  in  prison  for  debt ;  the  other,  who  was  solvent,  was 
selling  his  goods,  and  threatened  to  go  abroad  :  The  plaintiff  applied  this  day.  for 
a  n«  exeat  regno ;  but  the  demand  being  entirely  legal,  and  though  one  of  the  defendants 
threatened  to  go  abroad,  yet  as  the  judgment  might  be  executed  upon  the  other,  their 
Lordships  refused  the  motion. 

Ex  parte  Carter. 
1 5  March  1 783.     Lord  Thurlow,  C. 
The  mortgagee  of  a  mortgage  in  fee  dying  intestate,  and  his  heir  being  an  infant, 
and  one  of   his  next  of    kin,  consequently  entitled  to  a  share  of  the  mortgage 
money;  the  Master  would  not  find  him  to  be  an  infant  mortgagee,  within  the 
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Statute  of  7th  Queen  Ann,  for  that  he  was  not,  as  he  conceived,  a  mere  naked 
mortgagee,  but  the  Lord  Chancellor  upon  its  standing  over  to  consider  it,  was  clear 
he  was  a  mortgagee  witliin  the  act,  and  directed  him  to  convey. 

A.  mortgages  to  B.  in  fee  ;  B.  died  intestate  ;  left  C.  his  widow,  (who  obtained  letters 
of  administration,  &c.),  and  D.  his  son  and  heir  at  law  an  infant,  (whether  he  had  any 
more  children  did  not  appear) ;  the  mortgagor  wanting  to  redeem,  applied  under 
the  act  of  the  7th  of  Queen  Ann,  and  obtained  the  usual  [610]  order  to  refer  it  to  the 
Master,  to  see  if  the  infant  heir  was  a  trustee,  or  mortgagee  within  the  said  act :  The 
Ma.ster  found  the  said  infant  not  to  be  a  trustee,  or  mortgagee,  within  the  act;  for 
that  he  Was  not  a  mere  naked  mortgagee,  but  had  an  interest  in  the  mortgage  money, 
as  it  might  make  part  of  the  general  residue  of  the  intestate's,  the  mortgagee's,  per- 
sonal estate,  to  a  share  of  which,  the  infant,  as  being  one  of  the  next  of  kin  was  entitled, 
and  being  so  entitled,  and  having  the  security  vested  in  him,  this  Court  could  not 
make  him  part  with  it,  without  such  liis  right  being  preserved.  A.  the  mortgagor 
preferred  his  petition  to  his  Lordship,  praying,  that  he  would,  contrary  to  the  opinion 
of  the  Master,  declare  the  infant  to  be  a  mortgagee  within  the  act,  and  direct  him  to 
convey.  The  petition  came  on  the  20th  of  Janiiary  1783,  and  stood  for  judgment, 
till  the  15th  of  March  1783. 

Per  Curiam. — Till  the  passing  of  the  above  act,  if  the  real  estate  chanced  to  descend, 
or  came  to  an  infant,  the  mortgagor  could  not  have  his  estate  again,  until  such  infant 
attained  twenty-one  :  To  remedy  that  inconvenience,  the  Legislature  passed  the  Act, 
and  aU  that  is  intended  by  it  is,  upon  the  result  of  a  reference,  to  enable  the  Court  ta 
put  such  infant  into  the  state  of  an  adult  :  What  an  infant's  interest  in  the  mortgage 
money  may  be.  the  Court  cannot  enter  into  under  this  proceeding,  and  prima  facie, 
it  is  part  of  the  intestate's  general  assets  to  be  administered,  in  the  hands  of  the  adminis- 
tratrix; to  say  that  it  is  part  of  a  residue,  is  absurd,  till  an  account  of  his  personal 
estate,  and  of  his  debts  hath  been  taken,  and  that  cannot  be,  but  under  a  decree,  in 
a  suit  instituted  [611]  for  that  purpose  :  And  therefore  as  I  cannot  take  notice  of 
any  beneficial  interest  the  infant  may  have,  I  am  clear  he  is  an  infant  mortgagee  within 
the  act ;  and  let  him  convey  pursuant  to  it. 

BOWKER    V.    HrXTER. 

1  July  1783.     Lords  Commissioners.     1  Bro.  C.  C.  328,  S.  C. 

The  cause  reheard  notwithstanding  the  parties  had  entered  into  an  agreement,  which 
was  made  an  order  of  Court,  not  to  rehear  the  cause. 

The  parties  had  entered  into  an  agreement,  to  abide  by  such  decree  as  should  be 
made  upon  the  merits,  and  that  there  should  be  no  appeal ;  which  was  made  an  order 
of  Court  :  The  cause  was  heard,  and  a  decree  pronounced.  Notwithstanding  the 
above  agreement,  an  order  was  obtained  to  rehear  the  cause  :  On  application  to 
discharge  the  order,  their  Lordships  refused  it,  upon  the  same  groimds  as  in  the  case 
of  Buck  V.  Fawcett,  3  P.  Wms.  242,  that  the  Court  is  concerned  to  set  right  any  error. 

Devie  v.  Lord  Brownlow. 
23  July  1 783.     Lords  Commissioners. 

In  pleading  a  former  suit,  it  is  necessary  to  aver  that  the  present  and  the  former  suit, 

are  for  the  same  matter. 

Plea  of  a  former  suit  depending,  which  was  said  to  be  for  the  same  matter. 

Ljrds  Commissioners.— The  pleading  a  former  suit  for  the  same  matter,  and  stating 
the  pleadings  and  proceedings,  and  that  the  matter  is  still  depending,  is  not  sufficient, 
except  there  be  an  averment.ihat  the  present  and  former  suit  are  for  the  same  matter  : 
Therefore  over-rule  the  plea. 

[612]  Ex  parte  Barker. 
29  Oct.  1783.     Lords  Commissioners. 

A  similar  application,  and  a  similar  order,  as  in  Blake  v.  Blake,  supra  459,  with 
this  difference,  that  the  infant  had  testamentary  guardians,  and  her  mother  was  in 
the  East  Indies. 
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OaKTSIDE   r.    ISHERWOOD. 

8  Nov.  1 783. 
Tlie  distinction  between  ;i  bill  of  review,  and  a  supplemental  bill  in  nature  of  a  bill. 

This  cause  came  on  the  above  day,  upon  an  application  by  the  defendant,  for  a 
new  trial  of  an  is.sue  directed  in  the  cause,  wliich  being  denied,  he  applied  by  petition, 
to  file  a  supplemental  bill  in  nature  of  a  bill  of  review,  in  order  to  introduce  newly  dis- 
covered matter  ;  but  it  was  objected,  the  decree  was  not  inrolled  :  Upon  which  two 
doubts  arose,  First,  whether  a  defendant  could  inrol  a  decree;  Secondly,  whether 
a  defendant  could  file  a  bill  of  review,  or  a  supplemental  bill  in  nat  urc  of  a  bill  of  review  : 
And  the  Court  doing  me  the  honour,  to  require  my  thought.^,  1  .submitted  to  Lord 
Coininis-sioner  Loughborough  in  writing  what  occurred  to  me.  of  whieli  ihc  following 
is  a  copy : 

"  As  to  the  first  question,  whether  a  defendant  can  inrol  a  decree  ;  it  was  held  by 
Lord  Hardwicke,  that  a  defendant  may,  in  Carringt(m  v.  Holly,  12th  July  IT.J.'S  :  The 
bill  was  to  establish  the  plaintiff's  claim  to  an  estate  :  upon  hearing  the  cause  an  issue 
was  directed:  before  it  was  tried,  the  plaintifl'  upon  motion,  without  notice,  obtained 
an  order  to  dismiss  his  own  bill  with  costs  :  The  defendant  applied  the  above  day  to 
dis-[613]-charge  the  order  for  irregularity,  upon  the  ground,  that  the  cause  having 
been  brought  on  to  hearing,  the  bill  could  not  be  dismissed,  but  by  a  solemn  judgment." 

Lord  Chancellor. — "  There  liath  not  been  any  determination.  The  directing  an 
issue,  is  merely  to  inform  the  con.science  of  the  Court  ;  the  issue  hath  not  been  tried, 
and  until  there  hath  been  a  determination,  1  hold  the  plaintiff",  be  the  cause  in  what 
.stage  it  may,  may  dismiss  his  bill  upon  payment  of  co,sts  :  Therefore  take  notliing 
by  the  motion.  But  his  Lordship  added,  liad  there  been  a  decree,  it  would  have  fieen 
otherwise,  for  that  all  parties  had  an  interest  in  a  decree  ;  and  anv  party  might  take 
such  steps  as  were  advised  to  have  the  effect  of  it ;  so  likewise  his  Lordship  said  it 
would  have  been,  had  the  issue  been  tried,  and  determined  in  favour  of  the  defendant ; 
he  might  have  set  it  down  on  the  equity  reserved,  in  order  to  obtain  a  formal  dismission 
of  the  biU,  and  to  inrol  it  as  a  final  judgment,  and  thereby  make  it  pleadable." 

His  Lordship  .said,  the  language  of  orders  directing  issues  shewed  it ;  for  after  direct- 
ing the  issue,  the  order  goes  on  :  "  And  reserve  the  consideration  of  co.sts.  and  of  all 
■'  further  directions,  until  after  the  said  trial  ;  and  any  of  the  parties  (not  confining 
■'  it  to  the  plaintiff),  are  to  be  at  liberty  to  apply  to  the  Court,  as  they  shall  be  advi.sed." 
As  to  the  doubt,  whether  a  defendant  could  file  a  bill  of  review,  or  a  supplemental 
bill  in  nature  of  a  bill  of  review,  the  order  on  hearing  not  being  inrolled  ;  it  is  sub- 
mitted, as  the  order  only  directs  an  issue,  and  is  no  determination,  it  is  not  necessary 
to  inrol  it,  the  application  of  the  defendant  not  being  to  review  for  error,  but  to  intro- 
[614]-d'ice  by  way  of  supplement,  matter  come  to  his  knowledge,  since  the  order  on 
hearing;  and  were  it  inrolled,  it  would  make  no  difference  in  point  of  expence,  as 
he  must  make  a  depisit  of  £50  on  either  bill. 

The  distinction  between  a  bill  of  review  for  error  apparent,  and  a  supplemental 
bill  in  nature  of  a  bill  of  review,  with  the  greatest  deference,  I  take  to  be,  where  there 
is  error  apparent,  in  the  judgment  of  the  Court,  upon  the  facts  and  circumstances 
the  Court  was  possessed  of  at  the  time  of  pronouncing  it,  and  when  the  decree  is  in- 
rolled,  the  only  way  a  party  hath  to  correct  and  set  it  right,  is  by  bill  of  review,  1  Chan. 
Cases,  54;  Taylor  f.  Sharpe,  3  P.  Wms.  371;  and  such  bills"  may  be  filed,  wthout 
leave  of  the  Court,  upon  making  the  usual  deposit  of  £50  ordo  curice  1700.  in  the  same 
manner  as  n  party  files  exceptions  to  a  report  ;  but  no  matter  other  than  what  was 
before  the  Court,  at  the  original  hesiring.  can  be  introduced  under  such  a  bill,  becau.se 
a  party  cannot  enter  into  a  new  examination  of  evidence,  1  Roll's  Abridg.  382  ;  but 
where  a  discovery  hath  been  since  a  decree  of  matter,  or  a  fact  in  esse  at  the  time  of 
pronouncing  it ;  the  party  must  apply  for  leave,  to  file  a  bill,  to  bring  it  before  the 
Court,  orilo  curias  by  Lord  Hardwicke.  17th  October  1741,  the  Court  requires  to  be 
.satisfied,  that  the  matter  alleged  to  be  newly  discovered,  was  not  at  the  time  of  the 
hearing  in  the  knowledge,  either  of  the  party,  or  his  solicitor  or  agent.  If  the  order 
or  decree  hath  Ijeen  inrolled,  the  language  of  the  order,  "  Let  the  party  applying  be 
at  liberty  to  file  a  bill  of  review  for  the  purpose  of,  &c."  [615]  If  it  is  not  inrolled,  the 
Court  if  satisfied,  permits  the  party  to  file  a  bill,  by  way  of  supplement,  merely  for 
the  purpose  of  introducing,  and  bringing  before  the  Court,  the  newly  discovered  matter ; 
which  cannot  be  done  by  a  petition  for  a  re-hearing  ;  the  orders  that  are  made  on  such 
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applications  speak  it :  "  Let  the  party  on  depositing  £50  witli  the  Eegister,  be  at  hbert_v 
"to  file  a  supplemental  bill  in  nature  of  a  bill  of  review,  in  order  to  state,  that,  &c/' 
and  to  pray  relief ;  and  let  the  be  at  liberty  to  apply  to  rehear  the  original 

cause,  and  to  bring  it  on  at  the  same  time. 

Lockart  v.  Raper,  19  Dec.  1766,  Reg.  Lib.  B.  42;  liberty  given  to  file  a  supple- 
mental bill,  in  order  to  state  the  right  of  the  plaintifi',  upon  the  fact  of  his  having  such 
other  child  by  Sarah  Lockart,  and  to  pray  relief. 

Dalzell  r.  Blisset,  before  Lord  Bathurst,  G.,  21st  Dec.  1770,  Reg.  Lib.  B.  il.  Curia. 
Upon  the  defendant  the  petitioner,  depositing  £50  with  the  Register,  let  him  be  at 
liberty  to  file  a  supplemental  bill  in  nature  of  a  bill  of  review,  in  order  to  state  the  right 
of  the  party,  upon  the  foot  of,  &:c.  and  for  relief ;  and  the  parties  are  to  be  at  liberty 
to  apply  to  set  down  the  original  cause  to  be  reheard,  and  to  come  in  at  the  same  time. 

Stephens  v.  Hanbury,  before  Lord  Thuriow,  C,  20th  December  1782  ;  application 
by  the  defendant,  to  file  a  supplemental  bill  in  nature  of  a  bill  of  revivor  against  John 
Stephens,  the  plaintifi  in  the  original  cause,  administrator  of  Richard  Stephens  deceased, 
and  also  administrator  de  bonis  nan  of  Willihelmina  Ann  Stephens,  [616]  the  late  wife 
of  the  said  Richard  Stephens,  stating  those  facts,  &c.  and  praying  relief  :  which  was 
ordered  upon  the  usual  terms,  and  liberty  given  to  apply  to  rehear  the  original  cause. 

Lord  Commissioner  Lord  Loughborough  handed  what  I  had  delivered  to  him, 
to  the  Bar  ;  it  met  the  ideas  of  his  Lordsliip,  and  the  whole  Court  :  the  consequence 
was,  that  the  Court  received  a  petition  of  the  defendant,  to  file  a  supplemental  bill  in 
nature  of  a  bill  of  review ;  but  not  being  able  to  satisfy  the  Court,  he  was  not  apprised 
of  what  he  now  wanted  to  introduce,  at  the  time  of  the  decree,  the  petition  was  dismissed. 

(I  laid  tliis  before  Lord  Thuriow  upon  a  similar  question  put  to  me  by  his  Lordship, 
and  he  acceded  to  it. — J.  D.) 

WfflTTiXGTox  r.  Attorney  General. 
10  Nov.  1783.     Lords  Commissioners  Lord  Loughborough,  Judge  Ashhurst,  and 

Mr.  Baron  Hotham 
It  being  agreed  by  both  parties,  that  the  hearing  and  determining  the  demurrer  in 
this  cause,  would  take  the  whole  term  ;  and  each  side  being  determined  to  carry  it 
afterwards  to  the  House  of  Lords,  the  Lords  Commissioners  allowed  the  demurrer 
without  giving  the  least  scintilla  of  opinion. 

A  bill  of  review,  impeaching  the  judgment  of  Lord  Camden,  C,  respecting  the  estates 
given  for  the  purpose  of  founding  a  College  at  Cambridge,  by  the  -nill  of  Sir  George 
Downing  ;  the  defendant  demurred  to  the  bill  of  review  ;  the  demurrer  was  set  down 
to  be  argued  :  The  gentlemen  of  eminence  in  all  the  Courts  at  Westminster  were  en- 
gaged ;  and  it  seemed  to  be  agreed  on  both  sides,  that  it  would  take  the  whole  Term 
to  hear  and  determine  it,  Mr.  Serjeant  Hill  sa}-ing  he  should  take  at  least  three  days, 
in  stating  and  arguing  from  his  cases.     On  the  7tli  of  Nov.  1783,  Mr.  opened 

the  demurrer  of  Barter  ;  on  the  10th  of  November,  Mr.  Graham  opened  the  demurrer 
of  the  University  of  Cambridge  ;  when  Lord  Loughborough  addressed  the  Bar  ;  say- 
ing, the  Court  had  heard  the  [617]  matter  before  them  was  to  employ  the  wliole  Term, 
and  likewise,  that  whichever  way  it  was  decided,  it  was  the  determination  of  one  or 
other  of  the  parties,  to  carry  the  case  before  the  House  of  Lords  :  and  it  being  so  ad- 
mitted, liis  Lordship  said  it  would  be  wasting  a  great  deal  of  time  to  no  end  ;  and  that 
a  great  inconvenience  would  arise  from  it  ;  the  suitors  whose  causes  were  to  be  heard, 
would  be  greatly  delayed  ;  and  therefore  with  the  concurrence  of  his  Brother  Com- 
missioners, he  should  make  a  mere  naked  order,  alloiving  the  demurrer,  without  the 
least  scintilla  of  opinion  ;  wliich  he  accordingly  did. 

Dove  v.  Dove. 

20  Nov.  1783.  fBefore  the  Lords  Commissioners.     1  Bro.  C.  C.  375,'S.  C. 

Course  of  proceeding  to  be  observed,  previous  to  an  application  for  a  writ  of  assistance. 

By  the  decree,  the  estate  of  the  testator  was  to  be  sold,  and  all  parties  were  to  join  : 
the  defendant  the  widow,  who  had  got  into  possession,  under  some  claim  of  jointure 
or  dower,  and  the  receipt  of  the  rents  and  profits,  was  directed  to  account :  the  estate 
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was  solil,  and  the  purrliaser  sen-ed  the  defendant  the  widow,  (in  whom  there  was  n» 
legal  estate  from  her  luisband),  with  a  writ  of  execution  of  tlie  decree,  and  applied 
to  her  to  join  in  the  conveyance,  and  to  deliver  possession  ;  which  she  refusing  or 
neglecting  to  do,  he  issued  an  attachment  against  her,  and  she  was  arrested  upon  it  : 
and  on  the  15th  of  November  he  moved  of  course,  and  obtained  an  order  for  a  writ 
of  assistance  ;  but  there  not  having  been  the  previous  order  to  enjoin  her  to  deliver 
possession,  I  objected  to  draw  it  up  ;  upon  which  the  plaintiff'  acquainted  the  Court 
with  my  objection  :  the  Court  allowed  my  objection,  [618]  and  on  the  iOth  of  Nov- 
ember, the  plaintiff  changed  his  motion,  and  moved  lor,  and  obtained  an  order  for 
an  injunction,  to  enjoin  the  defendant  to  deliver  possession  ;  but  there  not  having 
been  any  previous  and  direct  order  for  the  defendant  to  deliver  possession,  only  the 
words  of  the  decree,  for  all  parties  to  join,  which  the  plaintiff  said  implied  it ;  but 
which,  as  it  appeared  to  me,  was  only  to  give  the  purchaser  a  title,  1  again  objected, 
and  they  again  acquainted  the  Court  with  my  refusal  to  draw  up  the  order  ;  and 
the  Court  requiring  my  reasons,  I  submitted  to  Lord  Loughborough  the  following 
observations  : 

There  are  certain  writs  or  processes  of  contempt,  that  issue  out  of  Chancery,  to  obtain 
which,  particular  and  established  rules  are  to  be  observed ;  there  are  some  that  are 
made  out  of  couree,  by  the  Clerk  in  Court,  and  pass  the  Great  Seal,  without  an  order, 
to  wit,  attachments,  attachments  with  proclamation,  commission  of  rebellion  ;  others 
there  are,  amongst  which,  is  a  writ  of  assistance,  that  do  not  issue  without  an  order. 

To  ground  an  attachment  against  a  party,  service  and  disobedience  of  something 
under  the  Great  Seal,  (subpoena  or  order)  must  be  proved ;  which  being  proved  by- 
affidavit,  an  attachment  issues.     Lord  Bacon's  77th  order. 

There  are  instances  in  which  attachments  are  not  to  be  executed  :  One  against 
an  infant  for  not  appearing  to  a  bill  filed  against  him.  which  is  issued  merely  to  ground 
an  order,  for  a  messenger  to  bring  an  infant  into  Court,  to  have  a  guardian  assigned 
him.  Perkins  r.  Hammond,  5  June  174G,  by  Lord  Hardwicke  :  [619]  tlie  other  is, 
the  attJichment  that  is  iss\ied,  for  not  obeying  a  writ  of  execution  of  an  order,  to  deliver 
possession  of  land,  which  is  issued  merely  for  the  purpose  of  obtaining  an  order,  for  an 
injunction  to  enjoin  the  party  to  deliver  possession  ;  see  May  v.  Hook,  June  1773,  by 
Lord  Bathurst,  C,  the  plaintiff  had  unadvisedly  executed  the  attachment,  and  had 
the  defendant  in  prison  :  His  Lordship  ordered  the  defendant  to  be  discharged  with 
costs,  after  hearing  counsel  on  both  sides,  and  upon  consideration  :  The  defendant 
afterwards  would  have  brought  an  action  for  false  imprisonment  ;  but  this  his  Lord- 
ship restrained  him  from  doing,  upon  the  ground  that  this  Court  will  punish  its  own 
officers,  agreeably  to  a  case,  in  1  Vern.  209  ;  where  it  is  said,  "  the  irregularity  of  serving 
"the  process  of  the  Court  is  only  punishable  here;  and  therefore  an  injunction  lies, 
■"  to  stay  proceedings  at  law.  for  irregularity." 

A  writ  of  assistance  must  be  applied  for,  because  the  Court  is  to  be  satisfied  that  the 
steps  requisite  to  be  pursued  have  been  followed  :  they  are  these,  first,  the  service  of 
a  writ  or  execution,  of  an  order  to  deliver  a  demand,  and  the  issuing  an  attachment 
for  disobeying  it. 

The  next  is  an  injunction  to  enjoin  the  defendant  to  deliver  possession,  (which 
affects  the  tenant),  and  which  the  order  for  the  defendant  to  deliver  possession,  doth 
not,  as  is  said  in  Venables  v.  Foyles,  12  Car.  2,  Lib.  fol.  2t;o. 

The  order  for  the  injunction  is  of  course,  upon  affidavit  of  service  of  a  writ  of  execu- 
tion of  the  order  for  the  defendant  to  deliver  possession,  demanding  possession,  refusal, 
and  the  issuing  the  attachment. 

[620]  Upon  proof  of  service  of  the  injunction,  and  its  not  having  been  complied 
with,  upon  motion  without  notice,  and  reading  an  aflBdavit  of  the  facts,  a  writ  of  assist- 
ance will  be  ordered. 

The  fii-st  I  have  hitherto  been  able  to  meet  with,  is  Russel  v.  Boderille,  12  Car.  2. 
Lib.  B.  fol.  38,  an  order  for  a  writ  of  assistance  grounded  on  an  injunction  to  deliver 
possession  :  not  obeyed. 

Underbill  v.  Whichcote.  the  same  year,  and  book,  fol.  460. 

Venables  v.  Foyles,  the  same  year,  and  book,  fol.  670,  a  similar  order  upon  the 
same  grounds.  Note  :  In  this  a  question  arose,  respecting  the  regularity  of  the  pro- 
ceedings, which  was  referred  to  the  two  senior  Six  Clerks,  not  towards  the  cause,  (at 
that  tmie  the  custom),  who  certified  the  same  to  he  regular. 

Darlow  V.  Bradgate,  18th  July,  11  William  3d.  the  like. 
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Milward  v.  Milward,  14th  July,  8th  of  Queen  Ann;  motion  for  an  injunction: 
20th  of  same  month,  order  for  a  writ  of  assistance. 

Noble  V.  Wilson,  12th  February,  9  Geo.  1,  order  for  an  injunction  :  20th  of  same 
month,  order  for  a  writ  of  assistance. 

Done  V.  Holt,  10th  December,  2d  Geo.  2,  a  writ  of  assistance  denied,  because  an 
injunction  had  not  issued,  to  deliver  possession,  which  was  then  ordered ;  and  on  the 
14th  of  January  following,  a  writ  of  assistance  was  ordered. 

Stribley  v.  Hawkins,  by  Lord  Hardwicke,  28th  November  1744,  and  in  3  Atkins, 
275.  His  Lordship  said,  '■  a  writ  of  injunction  must  first  issue,  and  be  served,  before 
"you  can  have  a  writ  of  assistance." 

[621]  The  follo\\ang  is  the  form  of  an  order  for  an  injunction  to  deliver  possession  : 

"  Upon  motion.  &c.  it  was  alleged,  that  by  the  decree  or  order,  dated  it 

was  ordered,  that  the  defendant  should  deUver  possession  of  the  land,  ttc.  to  the  plaintif}' : 
that  the  defendant  who  is  in  possession  of  the  said  land,  was  served  with  a  writ  of 
execution  of  the  said  order,  and  the  plaintiff  required  him  to  deliver  possession,  which 
he  refused  ;  and  thereupon  an  attachment  hath  issued  against  him,  (doth  not  sav 
it  was  executed)  and  therefore  it  was  prayed,  that  an  injunction  may  be  awarded 
against  the  defendant,  to  deliver  possession  of  the  said  land,  &c.  which  upon  hearing 
an  affidavit  (of  the  facts)  read,  his  Lordship  held  to  be  reasonable,  and  doth  order  the 
same  accordingly." 

It  was  before  observed,  that  the  attachments  that  issue  for  disobedience  of  a  writ 
of  execution,  of  an  order  to  deliver  possession,  are  not  executed  :  in  the  case  before 
the  Court,  it  hath  been  executed,  (which  is  wrong  according  to  the  custom  of  the  Court), 
and  the  order  of  Lord  Bathurst  in  May  v.  Hook  ;  and  the  more  so,  as  it  is  for  disobev- 
ing  a  \n'it  of  execution  of  a  decree  in  not  delivering  possession,  which  the  decree  doth 
not  direct,  and  they  have  no  order." 

On  the  22d  of  November  1783,  Lord  Loughborough  told  the  Bar,  that  he  and  his 
Brother  Commissioners  had  considered  the  observations  laid  before  them  :  that  they 
were  convinced  by  them,  and  directed  me  not  to  draw  up  the  order  for  an  injunction, 
that  was  made  on  the  20th  of  the  same  month  ;  and  added,  that  previously  to  the 
plaintiff's  pursuing  the  regular  course,  [622]  they  expected  the  plaintiff  should  release 
the  defendant  from  her  confinement,  under  the  attachment. 

The  plaintiff  afterwards  pursued  the  regular  steps,  and  obtained  a  writ  of  assist- 
ance :  but  query  as  to  the  propriety  :  the  decree  was  for  a  sale,  and  all  parties  to  join, 
not  for  the  defendant  or  any  one  to  deliver  up  :  the  defendant  was  in  possession,  not 
under  the  will,  but  on  a  supposed  right  in  herself  :  the  purchaser  was  in  the  situation 
of  every  other  purchaser ;  he  either  could  have  a  title  or  not ;  if  a  title  could  be  made 
when  he  had  a  conveyance,  he  might  take  the  proper  steps  to  obtain  possession,  and 
the  Court  would  assist  him,  as  far  as  was  consistent  with  its  rules  :  It  might  happen, 
that  a  purchaser,  sensible  a  good  title  could  not  be  made,  might  purchase  at  an  under 
value,  and  run  the  risque,  and  by  this  mode  of  proceeding,  obtain  that  in  tliis  Court, 
which  he  could  not  by  an  ejectment,  and  having  got  the  possession,  lay  the  onus  upon 
those,  who  were  so  turned  out  of  possession,  to  shew  a  better  title. 

Rowley  v.  Ridley 

24  Jan.  1784. 

Tenants  ordered  to  attorn  to  sequestrators  in  mesne  process ;  but  which 
liis  Lordship  afterwards  would  not  enforce. 

The  defendant  in  contempt  to  a  sequestration,  to  mesne  process,  for  want  of  an 
answer,  and  the  tenants  of  the  estate  sequestered  ;  refusing  to  attorn.  Mr.  Mitford 
moved,  at  the  rising  of  the  Court,  (when  it  was  scarcely  possible  to  hear,  much  le.ss 
to  understand),  as  of  course,  that  the  tenants  might  be  ordered  to  attorn  to  the  seques- 
trator, which  passed,  as  other  motions  of  course  do.  Seeing  what  the  order  was, 
[623]  when  the  instructions  for  it  were  left  with  me,  I  declined  delivering  it,  and  men- 
tioned my  doubt  as  to  it's  propriety,  to  Lord  Loughborough,  who  was  then  one  of  the 
Lords  Commissioners  for  the  custody  of  the  Great  Seal,  and  his  Lordship  having 
desired  me  to  lay  before  him  my  reasons,  and  the  distinction  between  sequestration 
in  mesne  process,  and  for  a  duty  ;  I  submitted  to  him  the  following,  which  his  Lordship 
lianded  down  to  Mr.  Mitford,  and  as  I  understand,  he  and  many  others,  have  copied 
them:  how  far  I  was  right,  rests  with  them. 


4  1  4  ROWLEY  V.   RIDLEY  DICKENS,  624. 

"There  are  in  the  different  Courts  in  Westminster  Hall,  certain  rules  and  forms, 
to  be  observed  in  the  course  of  proceeding  in  the  respective  Courts  :  length  (>f  time 
and  experience  evince  them  to  be  wise  and  exi>cdient  ;  to  deviate  from  them  is  hazar- 
dous ;  as  it  is  iiup)ssible  to  see  where  it  will  end,  and  it  may  be  the  means  of  occasioning 
that  confusion,  which  those  rules  were  well  calculated  to  prevent." 

"  In  the  Court  of  Chancery,  there  is  a  process  of  contempt,  called  a  sequestration  ; 
of  which  there  are  two  species." 

"  One  being  in  mesne  process,  merely  to  ground  a  further  proceeding." 
"  The  other  for  a  duty,  which,  as  is  said  in  Attorney  General  v.  Mayor  of  Coventry, 
1  P.  Wms.  30t),  is  the  execution,  and  life  of  a  Court  of  equity,  and  the  fruit  of  a  long 
suit  ;  and  is  ad  salisfaciendum.  and  not  bailable,  as  was  said  by  Lord  Hardwicke, 
C.,  in  Kinsev  r.  Yardlev,  the  iHth  of  November  1753,  and  by  Lord  Bathurst,  C,  in 
Meadows  c.  "Lady  Falmouth,  lUth  July  178L" 

[624]  "  Sequestrations  were  at  first,  laid  on  the  thing  in  question,  and  afterwards 
extended  to  the  effects  in  general  of  the  contemnor." 

"  Sequestrations  for  duty  decreed,  are  antient,  as  will  appear  from  Tothil,  p.  273, 
where  there  is  a  long  list  of  sequestrations  for  duty,  but  none  in  mesne  process  ;  which 
are  more  modern." 

"  To  ground  a  sequestration,  there  is  a  certain  line  of  process  to  be  pursued." 
"  An  attachment." 

"An  attachment  with  proclamation." 
"  A  commission  of  rebellion." 

"  An  order  for  the  Serjeant  at  Arms  to  go  :  If  on  eitlier  of  these,  the  contemnor 
is  taken,  he  is  brought  into  Court,  and  turned  over  to  the  Fleet  ;  if  in  contempt  for 
a  duty,  a  sequestration  will  then  issue  ;  if  in  mesne  process,  the  defendant  is  brought 
into  Court  :  first  on  an  habeas  corpus,  &c.  an  alias  habeas  corpvs,  and  a  jiluries  habeas 
corpus,  and  an  alias  jiluries  habeas  carpus,  and  the  plaintiff's  clerk  is  ordered  then  to 
attend  with  the  record  of  the  plaintiff's  bill;  and  it  lie  persists  in  his  contempt,  the 
Court  will  deciee  the  bill  to  be  taken  j/rv  confesso  against  him  ;  and  thereupon  he  is  dis- 
charged as  to  that  contempt,  paying  the  costs  of  it." 

"  Should  a  defendant  so  in  contempt  on  mesne  process,  not  be  taken  on  any  of 
the  above  processes,  and  the  Serjeant  at  Arms  return  non  est  inventus,  which  must 
be,  a  sequestration  issues,  which  being  personal,  and  being  only  to  ground  a  further 
prweeding.  is  not  to  be  executed,  as  was  said  by  Sir  Thomas  Clarke,  M.  E.  (who  was 
allowed  to  be  an  excellent  law  historian,  and  well  knew  the  forms,  and  practice),  in 
[625]  Heather  v.  Waterman,  Kith  February  17()"J,  the  liill  was  for  an  account  of  tythes, 
and  that  the  defendant  might  pay  what  should  be  found  due  from  him  ;  the  defendant 
being  in  contempt  to  a  sequestration  in  mesne  process  for  want  of  his  answer,  which 
the  sequestrators  had  executed  ;  the  plaintiff'  preferred  a  petition,  praying,  that  the 
sequestrators  might  account,  which  was  heard  at  the  same  time  with  the  cause  ;  and 
although  his  Honour  decreed  the  bill  to  be  taken  pro  confesso,  and  would  of  course 
have  decreed  costs;  yet  as  the  plaintiff  had  executed  the  commission  of  sequestra- 
tion, and  now  prayed  the  sequestrators  might  account ;  he  reserved  costs.  After 
reprobating  the  measure  as  improper,  and  what  should  not  have  been  done,  he  re- 
prehended the  solicitor  in  very  severe  terms  ;  his  Honour  said,  that  if  he,  the  solicitor, 
through  ignorance  of  his  duty,  ordered  the  sequestrator  to  execute  the  sequestration, 
it  was  sliameful ;  if  knowing  his  duty,  he  acted  contrary  to  it,  it  was  worse  :  As  it 
must  be  then  done  with  design,  knowing,  that  if  the  sequestrators  executed  the  seques- 
tration as  tliey  had.  they  would  have  to  account ;  that  he  as  solicitor  would  have  to 
see  the  account  taken  ;  and  that  whoever  suffered,  he  would  be  sure  to  gain,  for  \\<- 
would  not  fail  to  charge  for  his  time  and  attendance  :  This  decree  was  not  prosecuted. 
Vaughan  r.  Williams.  Lst  December  1762.  Bill  decreed  to  be  taken  /wo  confesso 
on  a  sequestration,  for  want  of  an  answer,  which  had  been  executed,  held  to  be  lui- 
necessary  and  improper:  Decree  was  for  the  defendant  to  pay  to  the  plaintiff  £770 
received  for  his  use. 

A  sequestration  in  mesne  process  is,  as  hath  been  said,  not  to  be  executed,  but  drops 
as  soon  as  the  [626]  purpose  for  which  it  issued,  is  attained  ;  and  the  effect  of  which, 
he  may  have  in  the  course  of  a  term  ;  for  having  obtained  the  sequestration,  he  may 
set  down  and  hear  the  cause,  as  a  short  cause,  for  the  last  day  of  causes  in  Term,  in 
Court,  or  at  the  Rolls  the  second  day  after;  which  plainly  shews,  how  unnecessary 
it  is  to  execute  a  sequestration,  and  if  it  be  executed,  what  is"  the  object  of  executing  it. 
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That  a  sequestration  in  mesne  process,  is  merely  personal,  is  likewise  evident ;  for 
if  the  party  dies,  it  drops  and  is  gone  ;  whereas  if  a  party  dies  who  is  in  contempt  to 
a  sequestration  for  a  duty,  it  only  abates  :  and  is  revived  with  the  suit  ;  and  so  it  was 
determined  in  Burdet  v.  Rockey,  2  Vern.  58  ;  Hawkins  v.  Ch-ook,  ,3  Atkins,  594-. — 2  P. 
Wms.  556  ;  and  by  Lord  Hardwicke  in  PIvde  v.  Greenhill  (suyra  [Dick.]  100),  4tli 
August  1748;  Hyde  r.  Forster  (sm;to  [Dick'.]  102),  9th  February  1748;  Wharam  i: 
Brougliton  {supra  [Dick.]  137),  17th  December  1748. 

The  question  now  resting  for  your  Lordship's  opinion,  arises  upon  the  Register's 
hesitating  to  draw  up  an  order  upon  an  application  moved,  as  if  of  course,  that  tenants 
might  attorn  to  the  sequestrators,  named  in  a  commission  of  sequestration  in  mesne 
process.  The  application  appearing  to  him  novel,  not  having  in  the  course  of  forty- 
seven  years  practice  or  experience,  seen  or  heard  of  such  an  order,  and  recollecting 
what  was  said  by  Sir  Thomas  Clarke  as  before  stated,  upon  a  party's  executing  a 
sequestration  in  mesne  process;  and  also  what  was  laid  down  by  Lord  Hardwicke 
m  Wharam  v.  Broughtcn,  17th  December  1748,  founded  on  the  cases  of  Burdet  v. 
Rockey,  1  Vern.  58,  118  ;  Hawkins  v.  CVook,  21st  December  1747  ;  and  also  recollect- 
ing what  is  laid  down  in  Gibson  v.  Scevengton,  [627]  1  Vern.  247  ;  that  sequestrators 
in  mesne  process,  are  to  retain  only  to  answer  the  contempt  :  and  not  comprehend- 
ing, if  the  contenmor  will  pay  the  costs,  why  it  should  be  executed,  he  thought  it  his 
duty  to  submit  the  propriety  of  the  application  to  the  Court.  It  is  true,  a  single  pre- 
cedent in  a  cause.  Wood  v.  Adams,  dated  the  2d  of  November  1780,  hath  been  produced 
to  the  Register,  but  that  being  where  the  sequestration  was  for  a  duty,  it  rather 
strengthened  his  doubt ;  and  it  being  mentioned  to  him,  that  the  Master  of  the  Rolls, 
Sir  Thomas  Sewel,  granted  the  motion  after  a  fortnight's  consideration,  was  a  con- 
firmation that  it  was  novel,  and  that  it  was  not  of  course. 

In  support  of  the  motion,  five  or  six  cases  in  the  course  of  a  century,  some  onlj-  dictas, 
have  been  mentioned  ;  with  submission,  they  only  shew,  that  sequestrators  having 
executed  the  commission,  were  (as  it  was  necessary  they  should  be),  directed  to  account ; 
but  such  orders  do  not  prove  that  it  was  right  to  execute  the  commissions. 

That  there  should  be  so  very  small  a  number  of  cases  in  such  a  length  of  time,  for 
sequestrators  under  a  sequestration  in  mesne  process  to  account,  is  rather  evidence 
to  the  contrary,  for  at  least  there  are  twenty  or  thirty  sequestrations  in  mesne  process 
every  year  ;  and  if  it  were  necessary,  such  sequestrations  should  be  executed,  and  if 
they  did  not  drop  of  course,  paying  the  costs  of  the  contempt,  when  the  purpose  for 
which  they  issue  is  answered,  the  sequestrators,  as  they  are  officers  of  the  Court,  would 
be  to  account,  and  to  act  under  the  orders  of  it ;  and  there  would  be  an  order  or  two 
every  term  for  that  purpose  ;  and  yet,  if  the  Gentlemen  of  the  Bar  should  be  applied 
to,  it  is  apprehended,  there  would  not  be  one  in  twenty,  [628]  that  could  say,  he  moved 
two  motions,  for  sequestrators  in  mesne  process  to  accouut,  in  the  whole  course  of  his 
practice. 

As  to  the  case  of  Maynard  v.  Pomfret.  3  Atk.  468,  the  reporter  must  certainly  have 
mistaken  Lord  Hardwicke's  ideas  ;  the  language  of  an  order  for  a  sequestration  shews 
it  ;  the  order  after  stating  the  defendant's  contempt,  "  directs  a  commission  of  sequestra- 
"  tion  to  issue,  directed  to  certain  commissioners  to  be  therein  named,  to  sequestrate 
"  the  defendant's  personal  estate,  and  the  rents,  issues,  and  profits  of  his  real  estate, 
"  until  he  shall  fully  answer  the  plaintiff's  bill,  and  this  Court  make  other  order  to  the 
"  contrary."  By  the  defendant's  not  answering  the  bill,  he  tacitly  assents  to  it,  or  con- 
fesses it,  and  the  plaintiff  is  decreed  the  whole  relief  he  prays.  As  to  continuing  the 
sequestration,  as  was  argued,  till  it  was  seen,  whether  the  defendant  would  be  guilty 
of  any  future  contempt,  it  is  extraordinary  ;  should  he  afterwards  be  in  contempt 
for  breach  of  the  deci'ee,  it  is  a  new  offence  :  a  new  sequestration  must  be  applied  for, 
and  the  order  for  it  would  be,  until  he  doth  what  the  decree  directs  him,  or  until  further 
order. 

But  were  it  as  Mr.  Atkins  states,  it  would  be  oppressive,  it  would  be  cruel  :  for 
instance,  suppose  a  bill  to  open  a  general  account  between  merchants,  and  the  bill  had 
been  taken  pro  confesso  under  a  sequestration  against  the  defendant  for  want  of  his 
answer,  and  he  was  decreed  to  account,  and  to  pay  what  should  be  found  due  from  him  ; 
it  might  be  five  or  six  years  or  more,  before  that  account  was  taken,  and  it  might  then 
turn  out,  that  the  balance  was  due  to,  instead  of  being  due  from  the  defendant ;  and  to 
keep  [629]  the  defendant's  property  in  general,  in  the  hands  of  the  sequestrator,  till 
the  account  was  taken,  or  the  event  known,  the  man  might,  in  the  mean  time,  be  reduced 
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to  beggary  :  and  therefore  it  is  submitted,  that  if  a  sequestration  issues  against  a  de- 
feiidant,  and  the  plaintiff  hatli  had  the  efl'ect  of  it,  it  drops,  and  if  the  defendant  is  after- 
wards in  contempt  for  another  matter,  fresli  proce.ss  must  issue  against  him. 

The  case  of  Dupont  v.  Ward  (reported  supra  [Dick.]  133),  though  not  exactly  similar, 
it  is  submitted  is  so  in  principle,  and  shews  Lord  Hardwicke's  ideas  to  be  different. 

Should  the  Court  be  of  opinion,  the  application  for  the  tenants  to  attorn  is  improper, 
the  plaintiff  is  not  without  his  remedy,  he  may  apply  for,  and  obtain  an  order  to  revive 
the  Serjeant  at  Arms,  and  so  take  the  defendant  into  custody. 

And  should  the  Court  think  the  application  proper,  with  submission,  should  it 
not  be  made  appear,  as  it  is  to  bring  the  tenants  into  contempt,  that  the  sequestrators 
have  served  them  with  a  copy  of  the  order,  under  which  the  sequestration  issued. 
and  of  the  commission  in  which  they  are  named,  as  a  receiver  doth  the  order  and  report 
under  which  he  is  apjMinted  ? 

Had  this  application  for  the  tenants  to  attorn  been  under  a  sequestration  for  a  duty, 
and  it  had  been  ordered,  and  the  tenants  were  served  with  the  order,  and  they  refused 
to  obevit,  the  Court  perhaps  might  commit  them,  and  there  it  would  stop  :  for  no  proces.s 
of  contempt  passes  the  Great  Seal,  but  inter  parties  to  a  suit,  and  the  tenants  are  not 
such  parties. 

If  the  contemner  hath  not  withheld  the  estate  from  the  sequestrators,  and  they  are 
in  possession,  why  do  they  not  distrain,  or  apply  for  an  order,  for  leave  so  [630]  to  do, 
as  a  receiver  doth  ;  but  if  tliey  are  not  in  possession  so  as  to  sustain  a  distress,  by  reason 
of  the  contemnor's  withholding  the  estate  from  them  ;  it  is  the  fault  of  the  sequestrators, 
that  they  do  not  apply  for  a  writ  of  injunction  to  deliver  possession,  and  follow  it  with 
a  writ  of  assistance. 

Were  the  application,  as  it  is  alleged  to  be,  of  course,  it  would  be  in  all  the  orders 
for  a  sequestration,  (which  it  is  not),  as  it  is  in  every  order,  for  the  Master  to  appoint 
a  receiver,  "  that  the  tenants  of  the  estate  do  attorn,  and  pay  their  rents  to  such  re- 
"  ceiver  ;  "  the  reason  seems  obvious,  a  receiver  is  ad  rem,  which  the  suit  hath  brought 
under  the  immediate  care  and  protection  of  the  Court ;  he  is  appointed  by  the  Court. 
that  is,  by  the  Master,  under  the  direction  of  the  Court  (and  exceptions  he  to  the  appoint- 
ment), and  so  careful  is  the  Court  of  the  propertj',  that  the  person  appointed  receiver, 
is  firet  to  give  security  to  be  approved  by  the  Master,  to  account  for  what  he  receives  : 
but  as  to  sequestrations,  they  are  not  ad  rem.  but  to  the  property  of  the  coutemnor 
in  general  ;  the  sequestrators  are  named  by  the  plaintiff,  or  the  party  who  applies 
for  the  sequestrations  ;  the  Court  hath  no  concern  in  the  propriety  of  the  nomination  ; 
and  they  do  not  give  security  for  what  they  may  receive  :  for  the  above  reasons  it  is 
submitted,  that  should  the  application  be  thought  proper,  upon  good  grounds,  yet 
it  is  not  of  course. 

The  Lords  Commissioners  having  delivered  up  the  Seals,  and  Lord  Thurlow  being 
again  appointed  Chancellor,  the  motion  was  revived,  and  by  his  desire,  I  submitted  to 
him  the  above  reasons  :  but  being  told  by  Mr.  Mitford,  that  Lord  Commissioner 
Ashhurst  [631]  in  conversation,  had  told  liim,  he  would  grant  the  order,  the  Lord 
Chancellor  on  the  14th  January  178i,  said,  that  though  he  should  in  this  instance 
grant  the  motion,  it  was  not  of  course,  and  could  be  granted  only  upon  notice  :  but 
afterwards  upon  the  plaintiff's  moving,  that  the  tenants  might  stand  committed  for 
not  obeying  the  order,  his  Lordship  said  the  sequestration  was  in  mesne  process,  and 
that  the  plaintiff  must  remedy  himself  as  he  could,  and  refused  the  motion. 

S.MITH   V.    B.\TE. 

1 1  Feb.  1 784.     Lord  Thurlow,  C. 
A  testamentary  guardian,  being  a  bankrupt,  a  person  appointed  to  have  the  care 

of  the  ward. 
A  testamentary  guardian  having  been  declared  a  bankrupt ;  it  was  referred  to  a 
Master  to  approve  of  a  proper  person,  to  have  the  care  of  the  person  of  the  infant. 

Wilcox  v.  Dr.\ke. 

5  April  1784.     Lord  Thurlow,  C. 

The  father  being  insolvent,  a  person  appointed  to  have  the  care  of  his  infant  son. 

The  father  being  insolvent,  it  was  referred  to  the  Master  to  approve  of  a  person, 
to  have  the  care  of  his  infant  son. 
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[632]  Speidall  v.  Jervis. 

24  Feb.  1784.     Lord  Thurlow,  C. 

Bill  dismissed  against  defendant,  tliougli  he  made  default  at  the  hearing. 

The  defendant  Jervis  made  default  at  the  hearing,  but  it  appeared  from  the  opening 
of  the  bill,  that  the  plaintift'  had  no  equity  against  him,  the  Court  notwithstanding 
he  made  default,  dismissed  the  bill,  as  to  the  said  defendant,  but  by  reason  of  his  making 
default,  which  is  assigned  as  a  reason  in  the  order,  his  Lordship  did  not  give  him  costs. 

Baily  v.  Ekins. 
20  March  1784.     Lord  Thurlow,  G. 

It  was  laid  down  by  his  Lordship,  that  if  a  man  covenant  to  settle  his  estate,  and 
afterwards  sell  it,  he  is  only  to  be  considered  as  a  trustee,  and  a  debtor  by  simple  contract  ; 
but  if  an  action  of  covenant  be  brought,  and  judgment  obtained,  he  is  a  debtor  by 
specialty. 

[Mews'  Dig.   Executor  and  Administrator,  X,  a,  1.     Report  declared  inaccurate, 
Holland  V.  Holland,  18G9,  L.  R  4  Ch.  453  n.] 

Baker  v.  Haily. 

28  April  1784.     Lord  Thurlow,  C. 

It  is  not  necessary  in  an  affidavit  on  which  to  ground  a  writ  of  ne  exeat  regno,  to  swear 
the  plaintiff  is  in  danger  of  losing  his  demand,  by  the  defendant's  leaving  the  king- 
dom, it  being  a  strong  implication,  he  doth  it  with  a  view  to  avoid  the  demand  on 
which  a  suit  has  been  commenced. 

Mr.  Scott,  moved  this  day  to  discharge  an  order  for  a  ne  exeat  regno,  for  that  the 
affidavit  on  which  it  was  grounded  did  not  go  so  far  as  to  swear  the  plaintiff  would  be 
■in  danger  of  losing  his  claim,  by  the  defendant's  leaving  the  kingdom  ;  he  cited  the 
Practical  Register  :  Cursus  Cancellaria;. ;  Sir  John  Smithson's  case,  2  Ventris,  34.5  ; 
Read  v.  Read,  1  Chan.  Cases,  115  ;  but  [633]  the  Lord  Chancellor  said,  though  it  might 
have  been  stronger,  if  the  plaintiff  had  sworn  he  should  be  in  danger  of  losing  his  claim  ; 
yet  as  the  bill  was  brought  for  the  demand,  the  defendant's  quitting  the  kingdom, 
whereby  the  Court  lost  its  jurisdiction,  was  a  strong  implication  that  it  was  with  a  view 
to  avoid  it,  and  therefore  denied  the  motion. 

Bradsiiaw  v.  Touljun. 

14  May  1784. 

If  two  persons  perish  by  one  blow,  the  estate  will  remain  as  it  was. 

Lord  Tliurlow,  C,  said,  if  two  persons  being  joint  tenants,  perish  by  one  blow, 
the  estate  will  remain  in  joint  tenantcy,  in  their  respective  heirs. 

Speidei.  v.  Fuller. 

18  May  1784. 

A  bankrupt's  certificate  must  have  passed  the  Great  Seal  before  he  can 
be  examined  as  a  witness. 

A  bankrupt  having  had  his  Certificate  signed  by  the  Commissioners,  was,  before 
such  certificate  had  passed  the  Great  Seal,  examined  as  a  \ritness ;  his  evidence  was 
o8"ered  to  be  read  at  the  hearing ;  objection  taken  to  it,  for  that  his  certificate  had  not 
passed  the  Great  Seal :  the  objection  was  allowed. 
C.  I.-14 
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[634]  Ex  parte  Pkoctors. 
9  June  1 78t.     Lord  Tlnirlow,  C. 
Estate  vested  in  trustees  by  will,  to  raise  portions  and  maintenance  for  j-ounger  children, 
but  no  guardian  appointed.     Application  to  the  Court  to  appoint  guardians  and 
to  settle  maintenance,  and  to  have  the  costs  of  the  application.    No  cause  being 
in  Court,  Lord  Chancellor  refused  it,  after  its  standing  over  for  consideration. 

Sir  William  Proctors,  by  his  will,  vested  an  estate  in  trustees  to  raise  portions  and 
maintenance  for  younger  children,  but  appointed  no  guardian  :  On  application,  it 
was  referred  to  me,  to  approve  of  a  guardian  and  to  settle  maintenance  ;  and  upon 
application  the  above  day  to  confirm  the  report,  they  prayed  the  costs  of  the  application 
might  be  paid. 

The  Lord  Chancellor  doubted  the  propriety  of  giving  costs,  there  being  no  cause 
in  Court ;  and  supposing  he  was  to  direct  them,  how  the  payment  could  be  enforced  ; 
that  it  was  evident  the  application  was  meant  to  justify  the  trustees,  with  whom  he 
had  nothing  to  do  :  but  the  application  being  said  to  be  very  common,  the  Lord  Chan- 
cellor left  it  to  the  Register,  to  see  if  there  were  any  similar  orders  :  one  order,  and  no 
more,  wa.s  produced  in  the  same  matter,  which  appearing  to  have  passed  svb  silentio. 
I  referred  tliem  again  to  the  Court,  after  having  talked  with  Mr.  Madocks,  who  agreed 
as  to  the  impropriety  of  it ;  and  Mr.  Sprainger  having  again  introduced  it,  the  Lord 
Chancellor  was  clear  as  to  the  impropriety  of  the  application,  and  refused  it. 

MACfflN  V.  Salkeld. 

9  June  1 784.     Lord  Thurlow,  C. 

Reference  to  a  Master,  to  see  what  was  proper  to  be  allowed  for  the  maintenance  of 
a  person  of  insane  mind :  no  commission  of  lunacy  having  issued :  ordered  after 
consideration. 

An  application  was  made  to  have  an  allowance  for  the  maintenance  of  a  person 
of  insane  mind.  His  Lordship  objected,  for  that  a  commission  of  lunacy  had  not 
issued,  and,  witiiout  it,  he  did  not  see  how  the  executors  or  trustees  could  be  justified  ; 
but  [635]  being  told  the  expence  of  a  commission,  and  the  orders,  &c.,  would  cost  £120, 
and  the  life-income  was  no  more  than  £79  a-year,  and  having  been  told  there  had  been 
similar  instances,  it  stood  over;  and  Wilkin.son  v.  Leach,  23d  July  1760,  Reg.  Lib. 
B.  fol.  385  ;  Eldridge  v.  Crouch,  l.jth  May  1782  ;  Price  v.  Bedford,"26th  April  1784  ; 
having  been  laid  before  his  Lordship,  he,  on  the  above  day,  referred  it  to  the  ]\Iaster, 
to  see  what  was  proper  to  be  done,  and  to  enquire  into  the  insanity  of  the  party. 

CORBY.N    r.    BiHCH. 

7  July  1784.    Lord  Thurlow,  C. 
The  reasons  for  suing  out  sequestration  against  a  defendant,  who  is  one  of  the  sworn 
Clerks  of  the  Court,  for  not  putting  in  his  answer,  instead  of  appljing  first,  as  was 
formerly  the  practice,  for  an  order  to  suspend  him. 

The  defendant  Birch,  one  of  the  sworn  clerks  of  the  Court  of  Chancery,  being  in 
contempt  for  not  putting  in  his  answer,  it  was  moved  to  su.spend  him ;  and  upon  my 
mentioning  to  his  Lordship,  that  of  late  years  the  course  had  been  to  order  a  sequestra- 
tion instead  of  a  suspension,  his  Lordship  desired  me  to  acquaint  him  with  the  grounds 
for  such  change  in  the  mode  of  proceeding  :  Upon  which,  I  submitted  to  him  what 
follows : 

'rhere  are  three  modes  to  be  pursued  in  order  to  have  a  bill  taken  ]>ro  confesso. 

First,  Under  the  act  of  the  5th  Cxeo.  2,  to  render  process  effectual,  where  a  defendant 
bemg  served,  \nll  not  appear,  or  absconds  to  avoid  being  served. 

Second,  Where  a  defendant  is  taken  on  an  attachment  for  not  answering,  to  bring 
him  into  Court  on  different  writs  of  habeas  corpus,  &c.,  and  if  on  being  brought  up  on 
an  a/tas  pluries  habeas  corpus,  he  per-[636]-sists  in  liis  contempt,  the  bill  is  ordered 
to  be  taken  pro  confesso. 

Third,  Where  a  defendant  hath  appeared,  and  is  in  contempt  for  want  of  his  answer, 
and  cannot  be  taken,  and  a  sequestration  hath  i.ssued  against  him,  and  which  must 
issue,  as  the  ground  for  taking  the  bill  pro  confesso 
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To  obtain  a  sequestration  an  attachment,  an  attachment  witli  proclamation,  a 
commission  of  rebellion,  and  the  Serjeant  at  arms  must  have  issued  (and  a  space  of 
fifteen  days  between),  unless  where  the  party  is  privileged ;  in  which  case,  a  sequestra- 
tion  issues   in  the  first  instance  (see  Lord  Wenman's  case,  701 ;    and  Anon.  1   P 
Wms.  535). 

It  was  said  by  Mr.  Mitford,  when  the  motion  in  the  principal  case  was  made,  that 
no  writ  of  attachment,  or  process  of  contempt  could  issue  against  a  party  an  officer 
belonging  to  the  Court  out  of  which  that  writ  is  to  issue.  A  clerk  in  Court  conse- 
quently coming  within  the  predicament  of  a  pri\'ileged  person,  it  is  humbly  submitted, 
whether  the  first  proceeding  should  not  be  a  sequestration. 

True  it  is,  that  the  suspending  of  a  clerk  in  Court  used  to  be  the  mode  for  a  contempt 
in  a  clerk  in  Court;  but  in  Langstaffe  r.  Hilton,  16th  April  1774,  a  sequestration 
nisi  was  ordered  against  the  defendant  in  the  first  instance  for  want  of  his  answer, 
for  that  no  attachment  lay  against  him,  being  a  privileged  person. 

Should  a  suspen.sion  be  the  only  remedy,  the  relief,  it  is  humbly  submitted,  will 
not  be  compleat ;  for  there  are  several  clerks  in  Court  who  have  seats  -without  any 
business  ;  who  hold  their  seats  merely  to  [637]  prevent  their  serving  parish,  and  other 
offices.  To  suspend  such  a  clerk  in  Court,  may  be  disgraceful  to  him,  but  no  satis- 
faction to  a  plaintifi' ;  and  though  he  may  have  a  seat  without  business,  he  may  have 
property  to  sequester. 

Suppose  on  a  decree  ad  computandum  against  a  defendant,  a  clerk  in  Court,  a  balance 
should  be  found  due  from  him,  and  he  should  not  pay  it,  will  it  be  said  that  a  sequestra- 
tion (which  in  equity  is  in  the  nature  of  an  execution,  and  is,  as  Lord  Hardwicke 
said  in  Kinsey  v.  Yardley,  2iih  May  1754  {mpr.  [Dick.]  623);  ad  satisfaciendum) 
cannot  issue  ?  If  it  will  not,  how  is  the  plaintiflF  to  be  satisfied  1  The  defendant 
cannot  be  attached  ;  and  his  suspension  may  be  from  bare  boards ;  and  even  should 
there  be  business  pertaining  to  the  seat,  it  would  be  punishing  an  innocent  chent, 
or  might  be  the  means  of  diverting  the  business  to  the  seat  of  another  clerk  in  Court, 
between  whom  and  the  contemner  there  might  be  an  understanding.  But  if  a  seques- 
tration may  issue  for  a  duty,  why  not  in  mesne  process,  to  obtain  a  decree  for  such 
duty  1.  A  sequestration  being  the  only  mode  (when  a  privileged  person  hath  appeared 
and  will  not  answer)  that  can,  and  by  the  course  of  the  Court  must  be  pursued,  to 
procure  a  bill  to  be  taken  pro  confesso. 

Suppose  an  order  should  be  made  to  suspend  a  clerk  in  Court  for  a  contempt  in 
not  answering,  and  he  should  persist  in  his  contempt,  it  is  submitted  whether  such 
an  order  would  have  the  efi'ect  of  a  sequestration,  to  ground  the  taking  a  bill  ftro  con- 
fesso ■?  I  do  not  know,  nor  ever  heard  of,  nor  do  I  beUeve  such  an  instance  can  be 
produced. 

[638]  Upon  speaking  to  several  clerks  in  Court  upon  this  matter,  they  say,  if  a 
clerk  in  Court  is  prejudged,  by  the  order  for  suspending  him  being  made  absolute, 
he  may  then  be  attached,  and  the  fine  of  process  pursued  to  a  sequestration,  unless 
he  be  taken  up  and  brought  into  Court  upon  any  of  the  preceding  processes :  but  it 
being  a  town  cau.se,  the  defendant,  according  to  the  indulgence  that  is  usually  granted, 
may  by  prajnng  time,  have  one  month,  three  weeks,  and  a  fortnight,  to  answer,  before 
the  plaintifi"  can  have  an  order  riisi  to  suspend  him ;  and  it  will  be  some  time  before 
it  is  made  absolute.  After  which,  being,  as  before  said,  prejudged,  it  will  require 
the  same  time  to  go  through  the  fine  of  process  against  him  as  against  another  party 
not  an  officer  of  the  Court ;  so  that  by  belonging  to  the  Court,  and  by  not  doing  what 
he  knows  he  should  do,  instead  of  less,  he  hath  more  indulgence  than  a  party  not  an 
officer.  His  Lordship  told  the  Bar,  what  was  submitted  to  him  was  convincing,  and 
therefore  ordered  a  sequestration  nisi. 

(I  think  there  is  a  distinction  to  be  taken  where  an  officer  of  the_  Court  is  a  plaintifi", 
and  where  he  is  a  defendant ;  because,  by  suing  he  waves  his  privilege,  and  the  de- 
fendant may  pursue  such  course,  as  is  usual  where  a  plaintiff"  is  not  privileged,  as  it 
used  to  be  laefore  the  privilege  of  Parliament  was  taken  away  by  an  act  of  the  legis- 
lature ;  for  if  a  member  of  Parliament  filed  his  bill,  he  put  himself  upon  the  footing 
of  every  common  suitor  (barring  the  attaching  of  his  person) ;  but  where  he  is  brought 
into  Court,  by  being  a  defendant,  he  hath  a  right  and  may  with  propriety  insist  on 
his  privilege. ^J.  D.) 
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Bray  v.  Hooker. 

7  July  1 784.    Lord  Thurlow,  C. 

Ai)plication  to  empower  sequestrators  in  mesne  process,  to  grant  leases,  refused. 

On  the  .30tli  of  June  1784,  tlie  defendant  being  in  contempt  to  a  .-iequestration, 
in  mesne  proce.-is,  tlie  plaintift"  moved  tliat  tlie  sequestratons  niiglit  lie  at  lilierty  to 
grant  leases,  and  that  the  defendant's  clerk  [639]  '"  t'uurt  might  attend  witli  the  record 
of  the  bill,  in  order  to  have  it  taken  pro  confcsso  :  the  novelty  having  struck  his  Lord- 
ship, he  desired  Mr.  SeKvyn  to  mention  it  on  a  future  day  ;  and,  accordingly,  on  the 
above  7th  July  .Mr.  Sclwyii  again  brought  it  on  ;  and  the  Attorney  General  r.  the  Mayor 
of  Coventry  was  cited.  His  Lordship  said,  how  could  it  be  1  It  was  in  mesne  process  ; 
the  defendant  was  not  before  the  Court ;  there  had  been  no  decree ;  consequently 
it  was  not  ad  salisfaciendu/n ;  and  therefore  denied  so  much  of  the  motion  as  prayed 
the  sequestrators  might  have  Uberty  to  grant  leases;  but  suppose  it  had  not  been 
in  mesne  process,  it  would  be  giving  sequestrators  more  power  than  is  given  to  a  receiver 
who  gives  security. 

Saw\'er  v.  Bowyer. 

30  July  1784.     Lord  Thurlow,  C.     1  Bro.  C.  C.  .338,  S.  C. 

On  the  first  Seal  after  Trinity  Term  1784,  Mr.  Price,  on  behalf  of  the  j)laintirt', 
moved  to  suppress  depositions  of  a  witness  taken  before  a  Master,  after  a  decree  (who 
had  been  examined  in  chief  before  the  hearing),  without  an  order  for  the  purjiose. 
Mr.  Mitford,  of  counsel  for  the  defendant,  said  it  was  of  course,  and  cited  some  cases 
from  the  Practical  Register. 

But  mentioning  the  case  of  Browning  v.  Barton,  reported  siqrra,  508 ;  it  stood 
over  for  consideration  ;  and  on  my  laying  the  .said  case  before  his  Lordship,  he  .«aid  it 
was  decisive,  and  that  he  was  satisfied  :  but  the  defendant  consenting  to  pay  £5  for  the 
plaintiff's  eo.st.s  of  the  application,  it  was  on  this  [640]  day  (30  ,Tuly  1784)  by  consent 
ordered,  that  the  depositions  should  stand  upon  the  defendants  pa\'ing  unto  the  plain- 
tiff £5  for  costs. 

WOODBRIDGE   r.    HlLTON. 

2  August  1784.     Lord  Thurlow,  C.     1  Bro.  C.  C.  398,  S.  C. 

Exception  will  lie  to  an  award  of  a  referee  under  a  decree,  if  only  ad  computandum ; 
but  not  if  to  all  matters  in  difference. 

Upon  hearing  this  cause,  it  was  by  consent  referred  to  persons  therein  named,  to 
arbitrate  and  put  a  final  end  to  all  matters  in  difference  ;  and  the  consideration  of 
cost-s  and  of  all  further  direction.s  was  reserved  until  after  the  award  :  the  award 
was  made,  and  the  defendant  took  an  exception  to  it.  Upon  the  exception  coming 
on  to  be  argued  the  above  day,  by  Mr.  Selwyn  and  Mr.  Hollist  for  the  defendant, 
and  Mr.  Mansfield  for  the  plaintiff,  a  question  arose  respecting  the  propriety  of  an 
exception  to  an  award,  by  arbitration,  under  a  decree.  The  following  cases  were 
cittxl :  Hyde  r.  Cooth,  2  Vern.  109 ;  Cressy  v.  Carrington,  ibid.  79  :  Lingood  v.  Bade, 
3  .Uk.  .'301. 

Lord  Clmncellor. — If  a  matter  is  referred  to  arbitrators  by  a  decree  or  order,  merely 
ad  compulandtim.  I  am  clear  an  exception  will  lie  to  the  award,  as  to  a  Master's  report ; 
the  referee  being  sub-stitutecl  in  the  j)lace  of  a  Master:  l)ut  if  the  reference,  as  in  this 
case,  is  of  all  matters  in  difference,  1  am  clear  an  exception  will  not  lie:  therefore  let 
the  exception  be  over-ruled. 

[641]  Moore  r.  Ayi.ct. 

4  August  1784.     Lord  Thurlow,  C. 

The  competency  of  this  Court  in  examining  lira  race,  allowed  at  law  to  ground 

a  prosecution  for  perjury. 

This  cause  came  on  to  be  heard  this  day  for  further  directions  and  costs.  The 
defendant  Aylet  (who  was  a  solicitor)  attended  in  person.  At  the  rising  of  the  Court, 
Mr.  Griffith  Price,  on  behalf  of  the  said  Aylet,  complained  to  the  Lord  Chancellor, 
that  the  said  .\vlet.  on  his  way  from  Court,  after  the  cause  was  heard,  to  his  own  house, 
had  been  arrested  ;  and  the  officer  who  arrested  Aylet  averring  that  Aylet  had  been 
at  his  own  house,  that  he  afterwards  went  from  his  own  house  to  a  neighbour's,  and 
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that,  on  his  way  hack  to  his  own  house  he  had  arrested  the  said  A)-lct ;  The  Lord 
Chancellor  directed  the  parties  to  go  before  one  of  the  Masters  of  the  Court,  and  make 
affidavit  of  the  facts  ;  but  his  Lordship  beinp;  told  the  Masters  had  left  the  office,  his 
Lordship  directed  me  to  administer  an  oath  to  the  said  Aylet,  which  I  did,  "  to  answer 
truly  to  such  questions  as  should  he  put  to  him,  and  to  speak  the  truth  and  nothing 
but  the  truth."  Aylet  having  taken  the  above  oath,  the  Lord  Chancellor  asked  Aylet 
if  he  had  been  arrasted  before  he  had  entered  his  house,  after  his  return  from  attending 
the  above  cause ;  or  whether  it  was  after  he  had  been  at  home,  and  upon  his  going 
out  again,  that  he  was  arrested. 

Aylet  answered,  that  he  had  not  been  at  home  after  attending  the  above  cause, 
but  that  he  was  arrested  upon  the  steps  at  hi.s  own  door,  on  his  way  home  from  attend- 
ing the  Court  in  the  above  cause,  and  before  he  had  been  within  the  door  of  his  house. 
Upon  Aylet's  swearing  as  above,  the  Lord  Chanecilfn-  or-[642]-dered  liim  to  be  dis- 
charged from  his  said  arrest ;  and  he  was  discharged  in  Court. 

A  bill  having  been  found  against  Aylet  for  wilful  and  corrupt  perjury  on  his  above 
examination,  upon  trial,  the  19th  of  July  1785,  before  Judge  Buller,  sitting  for  Lord 
Mansfield,  in  W&stminster  Hall,  Aylet  having  removed  the  bill  of  indictment  by  certiorari 
into  his  Majesty's  Court  of  King's  Bench,  Mr.  Erskine,  of  coun.sel  for  the  prisoner, 
doubted  the  competency  of  the  Lord  Chancellor  as  to  examining'rira  race,  so  as  to 
ground  a  criminal  prosecution  for  perjury.  Jt  struck  me  as  very  strange,  that  an 
affidavit  sworn  before  one  of  the  Masters  of  the  Court,  (whom  the  Chancellor  appoints), 
should  be  (as  was  allowed)  competent,  and  an  examination  before  the  Cliancellor, 
who  delegates  the  power  to  a  Master  to  admini.ster  an  oath,  should  not  be  competent  ; 
however,  so  it  was  questioned.  Mr.  Erskine  asked  me,  if  it  were  usual  for  the  Court 
to  examine  a  witness  viva  voce  ?  My  answer  was,  that  it  was  done  every  day,  and, 
to  my  knowledge,  had  been  the  practice  almost  every  day  for  fifty  years ;  that  the 
complaint  of  Aylet  was  in  a  cause  in  the  Court  of  Chancery  ;  that  Aylet  took  tlie  oath 
voluntarily;  that  he  had  tlie  benefit  he  souglit  by  his  swearing;  and  that  his  now 
disputing  the  competency  of  the  Court  to  administer  an  oatli  was  with  a  very  ill  grace. 
That  objection  was  over-ruled,  and  he  was  found  guilty.  In  Michaelmas  Term  follow- 
ing he  moved  in  arrest  of  judgment ;  and,  as  one  reason,  again  questioned  the  com- 
petency of  the  Lord  Chancellor  to  examine  viva  voce,  to  ground  a  criminal  prosecution. 

On  this  day  (20  November  1785)  the  matter  was  argued.  Mr.  Jus  [643]-tice 
Ashhurst  wrote  to  me  to  desire  1  wotdd  inform  him  what  I  took  to  be  the  jiraetice. 
My  answer  was,  that  I  ever  undeistood  it  to  be  the  practice  of  the  Court  to  examine 
viva  voce,  upon  a  complaint  of  the  kind  alluded  to,  and  for  this  reason  ;  if  the  party 
was  wrongfully  arrested,  he  might  be  released  immediately,  and  not  remain  in  custody 
till  a  formal  complaint  could  be  made,  founded  on  affidavit  ;  and  mentioned  an  in- 
stance of  Mr.  GalHard,  a  barrister,  being  arrested  in  going  from  Lincoln's  Inn  to  his 
Chambers,  from  attending  a  cause  in  which  he  was  concerned,  and  was  brought  back 
into  Court  and  discharged.  The  Court  over-ruled  the  objection,  and  allowed  the 
competency. 

The  defendant  afterwards  brought  a  writ  of  ei'ror  in  Parhament,  which  was  argued 
in  the  House  of  Lords,  in  July  1786,  and  the  judgment  was  affirmed. 

Morgan  t.  Morgan  and  Jones. 
4  August  1784.     Lord  Thurlow,  C. 
Interest  directed  to  be  computed  on  the  arrears  of  an  annuity,  from  the  time  of  filing 
the  bill;   till  which  time  the  non-payment  was  attributed  to  the  neglect  of  the 
annuitant  in  not  using  means  to  enforce  payment,  the  fund  being  effective. 

On  the  marriage  of  Sir  William  ^^organ  with  the  late  defendant  Lady  Racliael.  in 
1725,  a  settlement  was  made,  and  a  term  thereby  created  on  certain  lands,  for  the  pur- 
pose of  paying  Lady  Kachael  in  case  she  survived  her  luisl>and  (wliicli  she  did),  a  yearly 
sum  or  rent  charge  of  £2000,  with  power  of  entry  and  distress,  in  case  of  non-payment 
within  forty  days  after  it  became  due.  In  177G,  ejectments  having  been  brought  to 
recover  a  very  large  sum  alleged  to  be  due  for  arrears  of  very  long  standing,  tlie  plain- 
tiff, in  1770,  filed'his  bill  for  an  injunction  to  [644]  stay  proceeding  on  tlie  said  eject- 
ment, praying  that  an  account  might  be  taken  of  what,  if  anything,  was  due  ;  offering 
to  pay  what  should  be  found  due  on  the  account  :  and  by  decree,  dated  12th  February 
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177G,  an  injunction  was  granted  till  further  order,  and  an  account  directed  of  wliat 
was  (iue  for  arrears  of  the  said  annuity  or  rent  charge,  and  interest,  costs,  and  further 
directions  were  reserved.    The  Master  reported  £1G,000  to  be  due  for  arrears. 

And  the  cause  came  on  to  be  lieard  this  day  (4  Aug.  1784)  for  further  directions 
;»s  to  interest  and  costs;  and  it  was  argued  for  the  defendant,  that  the  annuity  was 
granted  for  the  support  of  the  wife  ;  that  the  not  paying  of  it  was  putting  tlic  annuitant 
under  the  necessity  of  borrowing  money  at  interest  for  her  su])port. 

On  tlie  i)art  of  the  plaintiff  it  was  argued,  that  the  debt  was  such  as  in  its  nature 
did  not  carry  interest  :  that  there  being  a  sum  in  arrear  must  be  attributed  entirely 
to  the  neglect  of  the  defendant;  for  that  the  fund  was  a  producing  fund,  and  the 
defendant  had  a  power  of  entry  and  distress  under  the  settlement,  if  the  rent  charge 
were  not  paid  as  it  l)ecame  due. 

The  cases  of  Bedford  v.  Coke  (.twpfl,  [Dick.]  178),  7th  December  1752;  Bignal 
('.  Brercton  (supra,  [Dick.]  278),  2d  July  1751. 

The  Lord  Chancellor  took  this  distinction  :  tliat  tlie  fund  was  eflVetivc  ;  that  the 
defendant  had  a  power  to  compel  payment  of  the  annuity,  but  had  not  exercised  it ; 
that  when  the  defendant  would  liave  used  that  power,  she  was  prevented  liy  the  bill 
and  the  injunction,  and  therefore  he  thought,  that  from  the  time  of  filing  tlie  bill, 
the  defendant  was  entitled  to  interest  for  the  arrears  of  the  rent  charge.  [645]  and 
ordered  the  Master  to  compute  interest  on  the  arrears  from  the  time  of  filing  the  bill, 
at  4  per  cent.,  and  the  plaintiff  to  pay  what  shoidd  be  found  for  such  arrears,  and 
interest,  and  thereupon,  the  injunction  to  be  perpetual. 

[Distinguished,  Brown  v.  Newall,  18.37,  2  My.  &  Cr.  572  ;  Small  r.  Attwood, 

1838,  3  Y.  &C.  130.] 


Nicnoi..s  r.  Kear.sly. 

16  August  1784.    Lord  Thurlow,  C. 

Order,  in  nature  of  an  injunction  to  stay  wa.ste,  granted  on  petition  at  tlie  Lord 

Chancellor's  house. 

Order  in  the  nature  of  an  injunction  to  stay  the  defendant  from  printing  Capt. 
Cook's  Vo3'ages  ;  granted  on  petition,  between  the  Seals,  at  the  Lord  Chancellor's  bouse. 
See  the  like.  Chamberlain  i'.  Dummer  (1  Bro.  C.  C.  1G6) ;  and  Smith  v.  Clark  ;  tlie  like, 
on  petition. 

Arnold  v.  Arnold, 

9  Nov.  1784.     Lord  Thurlow,  C.     1  Bro.  C.  C.  401,  S.  C. 

Real  estate  devised  to  trustees  to  sell,  and  to  pay  the  purchase  money  to  particular 
j)ersons,  naming  them.  The  testatrix  afterwards  sold  the  estate,  held  to  be  an  ademp- 
tion  of  the  specific  devises. 

Catherine  Arnold  was  seised  of  a  real  estate  which  she  devised  by  her  will  to  particular 
persons,  to  sell  and  pay  legacies  out  of  the  money,  and  further  gave  legacies,  and  the 
residue  to  the  plaintiff  and  others.  After  making  the  will,  the  testatrix  .sold  the  real 
estate  .she  had  so  devised  by  her  will.  The  question  in  the  cause  was  between  the 
devisees  of  the  real  estate,  and  the  residuary  legatees  of  the  personal  estate,  each  claim- 
ing the  money  that  had  been  produced  by  the  sale  of  the  real  estate,  the  residuary 
legatees  insisting  that  the  sale  of  the  estate  by  the  testatrix  was  a  revocation  of  the  will 
quoad ;  and  [646]  that  the  money  produced  by  the  sale  fell  into  the  residue  of  the 
personal  estate. 

The  following  Ciiscs  were  cited:  Vernon  v.  Jones,  2  Vern.  241,— Free,  in  Chan. 
32  ;  Saville  v.  Blacket,  1  P.  Wms.  777 ;  Ogle  v.  Cook,  3  Atk.  746  ;  Sparrow  v.  Hard- 
castle,  3  Atk.  798. 

The  Lord  Chancellor  delivered  his  opinion,  that  the  ademption  of  a  specific  devise 
was  the  same  both  in  law  and  equity ;  and  was  clear  that  the  money  arising  from  the 
real  estate  devised  by  the  testatrix,  and  afterwards  sold  by  her,  made  part  of  her  general 
personal  estate. 
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Mansel  V.  Bowles. 

17  Nov.  1784.     Lord  Thurlow,  C.     1  Bro.  C.  C.  403,  S.  C. 

Bill  dismissed  with  full  costs,  though  the  plaintiff  had  not  replied,  under  an 
order  of  Court,  by  Lord  Hardwicke,  for  that  purpose. 

The  cause  was  heard  on  bill  and  answer,  and  dismissed,  as  to  Bowles,  with  40s. 
costs,  as  being  the  course  of  the  Court ;  but  upon  mentioning  that  Lord  Hardwicke 
had  altered  that  course  by  an  order  of  Court  for  that  special  purpose,  and  left  it  to  the 
discretion  of  the  Court  (and  which  was  founded  in  common  justice  ;  for  a  defendant 
being  served  with  a  subpoena,  was  under  the  necessity  of  taking  a  copy  of  a  bill,  the 
expence  of  which  alone  might,  as  the  pleadings  are  so  much  lengthened,  to  what  they 
were  when  that  rule  first  took  place,  cost  him  seven  or  eight  pounds)  :  the  next  day 
I  produced  the  order,  and  the  Lord  Chancellor  dismissed  the  bill,  as  to  Bowles,  with 
costs  to  be  taxed. 

[647]  WoRSAL  V.  Marlar. 
16  Dec.  1784.     Lord  Thurlow,  C. 
A  feme  covert,  entitled  to  a  contingent  legacy  :  the  husband  becomes  bankrupt ;  the 
Court  will  not  order  payment,  before  the  assignees  and  the  bankrupt  have  each  laid 
proposals  for  a  settlement  before  the  Master. 

The  wife  was  entitled  to  a  contingent  legacy  ;  the  husband  became  bankrupt ;  liis 
assignees  claimed  the  legacy,  insisting  that  every  contingent  interest  in  the  bankrupt 
at  the  time  of  the  bankruptcy,  vested  in  his  assignees.  The  following  cases  and  act  of 
parliament  were  cited:  Jewson  v.  Moulson,  2  Atk.  417;  Stat.  18  Geo.  3,  chap.  52; 
Jacobson  v.  Williams,  Mich.  1713,  1  P.  Wms.  382  ;  Bates  v.  Dandy,  2  Atk.  207  ;  Miles 
V.  Williams,  1  P.  Wms.  249;  Tudor  v.  Samyne,  2  Vern.  270.  And  a  distinction  was 
taken,  where  the  husband  assigned  a  chose  in  action  for  a  valuable  consideration  ;  and 
where  the  assignment  was  voluntary,  or  by  the  operation  of  law  :  that  in  the  present 
case  the  assignees  were  to  be  considered  as  standing  in  the  place  of  the  husband  ;  that 
as  the  legacy  could  not  be  paid  without  the  aid  of  the  Court,  the  Court  would  take  care 
of  the  interest  of  the  wife,  in  the  same  manner  as  if  the  husband  had  not  been  bankrupt. 

His  Lordship  ordered  both  the  assignees,  and  the  husband  to  pay  proposals  before 
the  Master,  for  a  settlement  on  the  wife,  and  the  issue  of  the  marriage. 

Hicks  v.  Raincock. 

23  July  1 783.    Lord  Thurlow,  C. 

Bill  for  an  injunction  to  stay  the  infringement  of  a  patent  right.     Demurrer,  that 

the  plaintiflF  had  not  estabhshed  his  right  at  law, — overruled. 

Demurrer  to  a  bill  for  an  injunction  to  stay  the  infringement  of  a  patent  for  making 
loops  in  stockings ;  for  that  the  plaintiff  had  not  established  his  right  at  law.  Cases 
cited  :  Chetwynd  v.  Lyndon,  2  [648]  Vez.  450 ;  Salkeld  v.  Science,  2  Vcz.  107  ;  Lord 
Teynham  v.  Herbert,  2  Atk.  483  ;  Whitchurch  v.  Hyde,  2  Atk.  391. 

Lord  Chancellor. — Overrule  the  demurrer. 

DUNCANNON   V.    CAMPBELL. 

26  Jan.  1 785.     Lord  Thurlow,  C. 

Giving  notice  of  the  execution  of  a  commission  to  examine  witnesses,  to  the  plaintiff, 

in  an  interpleading  bill,  and  not  to  the  defendant :  held  to  be  good. 

On  an  interpleading  bill,  the  defendant  having  answered,  the  plaintiff  replied,  and 
served  a  subpoena  to  rejoin.  One  of  the  defendants  sued  out  a  commission  to  examuie 
his  witnesses,  and  executed  it  ;  he  gave  notice  of  the  execution  of  the  commission  to 
the  plaintiff,  but  gave  no  notice  of  it  to  the  other  defendant. 

Mr.  Scott,  on  behalf  of  the  other  defendant,  moved  to  discharge  the  order  and  tlie 
commission  for  irregularity;  for  that  his  client  ought  to  have  had  notice  of  the  execu- 
tion of  it ;  but  his  Lordship  was  of  opinion  the  giving  of  notice  to  the  plaintiff  was 
sufficient. 

(But  it  is  submitted,  that  as  the  plaintiff  in  an  interpleading  bill,  hath  nothing  more 
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to  do  than  to  bring  the  causo  into  a  state  to  be  heard  ;  and  liaving  ropHcd,  and  served  ;i 
subpoena  to  rejoin,  so  that  tlic  defendants  were  enabled  to  jnoceed  to  examine  witnesses, 
if  they  tliouglit  fit,  with  which  he  had  nothing  to  do  ;  the  defendant  ought  to  have 
had  notice.— J.  D.) 

Pe.\rson  v.  Ward. 
28  Feb.  1785.     Lord  Thurlow,  C. 

Matters  of  importance  on  the  cause,  lying  within  the  knowledge  of  one  por.son  only, 
application  was  made  to  examine  him  de  bene  esse,  though  he  were  neither  old  nor 
infirm  ;  and,  to  supp<irt  it,  [649]  Shirly  r.  Earl  Ferrers,  3  P.  Wms.  77,  was  cited.  His 
Lordship  granted  the  motion,  saying  he  would  have  made  a  precedent,  had  there  not 
been  one. 

[.Mews'  Dig.  Evidence,  VII,  4,  a,  ii.    S.  C.  1  Cox,  177.    See  Hope  v.  Hope,  1840,  3  Bcav. 
322  ;  Blackwood  r.  Burrowes,  1842,  Fl.  &  K.  G32.] 

H.VLL    V.    S.MITH. 

15  March  1785.    Lord  Thurlow,  C.     1  Bro.  C.  C.  438,  S.  C. 
Plea  to  a  bill  of  revivor,  merely  for  costs  ;  the  costs  having  been  taxed, — overruled. 

By  decree  the  party  was  to  pay  costs  ;  tlie  costs  were  taxed  ;  and  the  party  to  pay 
afterward.^  died  ;  a  bill  of  revivor  was  filed  again.st  the  representative  of  the  deceased 
party;  the  defendant  put  in  a  plea  to  it.  Upon  argument,  after  citing  the  cases  of 
White  r.  llayward,  2  Vez.  4G1  ;  Kemp  v.  Mackrcl,'  2  Vez.  579  ;  Blower  v.  Morret 
(3  Atk.  772) ;  his  Lordship  overruled  the  plea. 

CURREE   V.    WaI-KLEY. 

5  March  1 785.     Lord  Thurlow,  C. 

The  contractor  for  an  estate  devised  to  trustees  to  sell,  subject  to  particular  charges, 
mu.st  see  the  money  api>lied  in  payment  of  sucli  charges  ;  but  if  only  to  sell,  he  hath 
nothing  to  do  with  the  application  of  the  money. 

The  testator  had  devised  estates,  subject  to  particular  charges :  he  afterwards 
entered  into  a  contract  for  part  of  the  estate  ;  and  the  purcha.ser  paid  the  sum  of 
£000  as  a  deposit. 

The  bill  was  for  an  account  of  wliat  was  due  to  the  plaintiff  in  respect  of  liis  charge, 
and  that  the  purchaser  might  pay  out  of  the  remainder  of  his  purchase  what  remained 
due  to  the  plaintiff. 

•  Lord  Chancellor. — If  an  estate  is  devised  to  trustees  to  sell,  and  the  testator  after- 
wards contracts  for  the  sale  of  the  estate,  it  is  enough  for  the  purchaser  to  pay  the  pur- 
chase money  into  the  hands  of  the  trustees  to  apply  it,  as  it  doth  not  lie  with  him  to 
[650]  J^i'i'  it  a])plied  ;  but  if  the  estate  be  devised,  subject  to  particular  charges,  it  is 
incumbent  on  him  to  sec  it  applied  in  payment  of  those  particular  charges. 

Whately  v.  SmxH. 
2  May  1785.     On  petition  to  the  Ma.ster  of  the  Rolls. 
A  co-plaintiff  examined  to  prove  a  deed,  to  which  he  was  the  only  surviving 
witness,  allowed  by  consent. 

The  petition  stated,  that  it  was  necessary  to  prove  the  execution  of  a  certain  indent- 
ure dated  the  14th  March  1775  ;  that  the" plaintiff  was  the  only  surviving  witness  to 
the  deed,  «S:c.,  and  an  affidavit  verifying  the  facts  was  annexed.  His  Honour,  without 
ordering  an  .attendance,  gave  liberty  to  the  defendant  Baily  to  examine  the  plaintiff", 
to  prove  the  ex(^cution  of  the  said  indenture,  saving  just  exceptions  :  But  query  ;  there 
had  been  motions  in  the  same  cause,  for  the  same  purpose,  before  the  Lord  Chancellor, 
which  he  refused ;  and  on  the  8tli  of  April  1785,  Reg.  Lib.  B.  fol.  278,  the  defendant 
again  moved  for  liberty  to  examine  the  plaintiff,  when,  by  consent  of  the  plaintiff,  tin- 
motions  were  granted. 
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Hicks  v.  Hicks. 
In  Trinity  1785. 

On  a  .similar  application  to  Sir  Lloyd  Kenyon,  M.  E..  to  that  in  the  case  of  Webb  v. 
Webb,  supra,  298,  to  Lord  Tliurlow,  0.,  that  case  was  cited  ;  little  attention,  however, 
was  paid  to  it,  and  the  application  was  refused ;  and  this  distinction  was  taken,  that 
when  deeds  are  in  the  hands  of  a  tenant  for  life,  the  [651]  Court  will  not  take  them  out 
of  his  hands ;  but  when  they  are  not  in  his  hands,  the  Court  will  not  order  them  to  be 
delivered  to  him. 

HiNDM.vN  V.  Taylor. 
8  June  1785.    Lord  Thurlow,  C. 

Plea  of  fact  in  bar  to  a  bill  of  discovery,  doth  not  lie,  as  it  would  be  trying  the  bar  in 
equity ;  which  is  more  proper  to  be  tried  at  law  ;  the  case  re-argued,  and  the  decision 
confirmed. 

The  plea  in  this  cause  was  to  a  bill  merely  for  discovery  in  order  to  proceed  at  law, 
but  did  not  state  that  any  action  was  brought  :  tlie  defendant  pleaded  a  fact,  as  lie 
alleged  in  bar,  which  was,  that  he  had  paid  the  money  demanded  by  the  plaintiff,  and 
for  which  the  plaintiff  had  brought  his  action. 

Brownsword  v.  Edwards  was  cited,  2  Vezey,  24.3.  The  Lord  Chancellor  doubted 
from  the  first  if  he  could  try  the  bar,  and  at  last  determined  the  plea  was  improper. 
His  Lordship  said,  he  could  not  deny  but  that  a  plea  would  lie  merely  to  a  bill  of  discovery, 
but  then  it  must  be  when  it  leads  to  a  penalty  ;  and  in  this  case,  allowing  the  plea 
would  be  trying  the  bar,  which  is  more  proper  to  be  tried  at  law,  and  if  a  good  bar,  the 
defendant  would  have  the  benefit  of  it  at  law  ;  and  therefore  overruled  the  plea. 

Upon  re-arguing  this  plea  before  the  Lord  Chancellor,  Mr.  Madocks  for  the  de- 
fendant said,  it  had  been  questioned  whether  any  thing  could  be  pleaded  but  an  equitable 
plea  ;  but  that  there  are  many  instances  where  a  legal  bar  may  be  pleaded  :  settletf 
account  pleaded,  1  Vern.  180  ;  2  Atk.  1.  Plea  of  an  award,  .3  Atk.  539,  644.  Fine  and 
nonclaim,  1  Ch.  Cas.  2  ;  a  good  plea,  both  to  relief  and  discovery. 

The  Lord  Chancellor  said,  that  since  this  plea  had  first  come  before  him,  he  had 
conversed  with  the  [652]  Master  of  the  Rolls  and  several  of  the  Judges  respecting  it, 
and  that  he  was  confirmed  in  his  judgment,  that  allowing  the  plea  would  be  trying  the 
bar,  which  was  most  proper  to  be  tried  at  faw,  and  therefore  affirmed  his  former  order. 

Matthe\\'s  v.  The  Bishop  of  Bath  and  Weli^. 

2  7  June  1 785.    Lord  Thurlow,  C. 

Coparceners  seised  of  an  advowson.     Bill  for  a  partition  ;  the  mode  by  presenting 

alternately. 

The  bill  was  for  the  partition  of  an  advowson  ;  it  is  necessary,  because  if  the  party 
jointly  interested  will  not  concur  in  presenting,  and  the  time  lapses,  the  Bishop  will 
present ;  the  stat.  of  31st  of  Henry  the  8th,  which  compels  parties  to  a  partition  of  a 
joint  tenancy,  it  was  urged,  extended  to  an  advowson,  and  was  to  be  done  by  presenting 
alternately  :  see  a  similar  case  before  Lord  Hardwicke  (suj/ra). 

Tlie  Lord  Chancellor  laid  it  down  as  a  settled  principle,  where  one  coparcener  hath 
presented,  the  other  coparcener  may  compel  the  Bishop  the  next  turn  to  induct  the 
clerk  whom  such  other  coparcener  presents. 

MOODALY   V.    MORETON    AND  EaST   InDIA   COMPANY. 

8  July  1785.    Sir  Lloyd  Kenyon.  M.  R.,  sitting  for  the  Lord  Chancellor. 
1  Bro.  C.  C.  4G9,  8.  C. 
Objection  that  a  demurrer  would  not  lie  to  a  bill  merely  for  a  discovery,  to  enable  the 
plaintiff  to  go  to  law  ;  where  the  plaintiff  had  not  brought  his  action  at  law  ;  but 
held  it  would. 

The  East  India  Company  had  granted  to  the  plaintiff  a  lease  for  supplying  Madras 
with  tobacco,  of  which,  as  the  bill  stated  the  Company  had  dispossessed  him,  and 
granted  a  lease  for  the  same  purpose  to  another  person  before  the  expiration  of  the 

C.  I.-U* 
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jlaiutirt's  leuse  :  The  plaintiff,  in  order  to  enable  him  to  sue  for  his  right,  filed  his  bill 
or  a  discovery,  and  a  commission  to  examine  witnesses  ;  but  prayed  no  relief. 

[653]  The"  defendant  demurred,  upon  several  grounds,  that  the  defendants,  the 
East  India  Company,  were  Sovereigns  of  the  territory  ;  that  they  could  not  be  sued  ; 
that  it  might  be  attended  with  bail  consequences,  in  a  political  view,  to  discover  their 
secrets  ;  and  that  the  defendant  (.Moodaly)  being  their  secretary,  had  sworn  to  keep 
the  secrets  of  the  Company,  cfaiid  not  be  compelled  to  disclose  them  ;  besides,  the 
plaintill  had  not  brought  an  action,  and  no  good  cause  of  action  was  j)roved. 

The  cases  cited  by  the  defendant  were  :  Meal  v.  East  India  Company,  .'J  P.  Wms. 
310;  Heathcote  v.  Fleet,  2  Vern.  422;  Morse  v.  Buckworth,  2  Vern.  443;  and 
Colonel  Dethick  v.  Lord  Howe,  before  Lord  Thurlow.  The  bill  was  for  a  discovery ; 
a  demurrer  allowed,  because  a  good  cause  of  action  was  not  stated  in  the  bill. 

Mr.  Madwks,  for  the  plaintifT,  cited  the  preceding  [case]  of  Hindinan  v.  Taylor 
(supra  [Dick.]  (551). 

There  may  be  three  persons  against  whom  the  action  may  be  brought :  the  Com- 
pany, the  secretary,  and  the  lessee  ;  and  how  is  it  to  be  known  against  whom  the 
action  may  be  brought,  till  the  discovery  is  made. 

The  Master  of  tite  Bolls. — I  shall  put  the  East  India  Company  and  the  defendant 
Moodaly  upon  the  same  footing.  In  ordinary  cases,  it  is  usual  for  this  Court  to  grant 
discovery,  au.xiliary  to  a  Court  of  law,  and  to  grant  commissions  to  examine  witnesses. 

It  hath  been  said,  that  the  East  India  Company  have  a  sovereign  power :  Be  it 
so ;  but  they  may  contract  in  a  civil  capacity  :  It  cannot  be  denied  but  in  a  civil 
capacity  they  may  be  sued  :  in  the  ease  now  before  the  Court,  they  entered  into  a 
private  contract ;  if  they  break  their  contract,  they  are  liable  [654]  to  answer  for  it. 
in  the  present  case  there  is  a  prima  facie  ground  of  action  :  it  hath  been  said,  that 
no  action  having  been  brought,  the  bill  is  improper  :  at  first  I  had  my  doubts,  but  I 
have  had  some  instances  handed  up  to  me. 

I  mean  the  cases  of  Mendes  v.  Barnard  {supra  [Dick.]  65),  23d  May  1735  ;  and 
Emmot  J'.  Aylet,   r2th  February  1755;  which  have  brought  others  to  my  mind; 
therefore  over-rule  the  demiu'rer. 
[Mews'  Dig.  Discovery,  C.  3.     See  Prioleau  v.  United  States,  1866,  L.  R.  2  Eq.  667.] 


Cater  v.  Dew.vr. 

21  July  1785.    Lord  Thurlow,  C. 

The  bill  retained  for  12  montlis,  with  liberty  for  the  plaintiff  to  bring  an  action,  and 
to  proceed  to  trial ;  and,  in  default,  the  bill  to  be  dismissed  with  costs.  The  plaintiff 
did  not  proceed  according  to  the  liberty  given  to  him  ;  and  thereupon,  the  defend- 
ant moved  to  dismiss  the  bill ;  held  to  be  improper,  not  being  such  a  judgment 
as  could  be  pleaded ;  and  the  cause  ordered  to  be  set  down  for  further  directions. 

Upon  the  hearing  of  tliis  cause,  the  bill  was  retained  for  twelve  months,  witli  liberty 
for  the  plaintiff  to  bring  his  action,  and  proceed  to  trial  in  the  mean  time  ;  if  not, 
the  bill  was  to  be  dismissed.  The  plaintiff  having  neglected  to  bring  his  action  witliin 
the  time,  the  defendant  moved  on  the  Court-day,  July  1785,  that  the  plaintiff's  bill 
might  be  dismissed,  which  was  ordered.  I  thought  it  not  right.  I  desired  Mr.  Leake 
to  suspend  the  order,  which  he  did,  and  it  was  mentioned  after  the  fourth  Seal ;  when 
two  doubts  arose.  First,  whether  such  an  application  was  necessary  1  Secondly, 
if  necessary,  whether  that  was  the  proper  mode  ?  But  Mr.  Bitson,  one  of  the  sworn 
clerks,  as  an  amicus  curia,  telling  his  Lordship  it  was  the  constant  practice,  upon 
the  plaintiff's  neglecting  to  bring  an  action  within  the  time,  to  go  before  the  Master 
without  a  fiu-ther  order,  and  to  get  the  costs  taxed,  his  Lordship  granted  the  motion  ; 
but  bid  him  tell  me,  it  was  liis  pleasure  I  should  inform  him  [655]  what  I  took  to  be 
the  practice,  and  to  suspend  the  order  in  the  mean  time. 

In  obedience  to  his  Lordship's  order,  I  submitted  to  him  the  following  observations  : 
First,  I  begged  leave  to  call  his  attention  to  the  language  of  the  order,  made  on 
hearing  the  cause  :  "  Let  the  plaintiff's  bill  be  retained  for  twelve  months  ;  and  in  the 
mean  time  let  the  plaintiff  be  at  liberty  to  bring  an  action  at  law,  and  proceed  to  trial  ; 
and  in  case  he  shall  bring  such  action  and  proceed  to  trial  within  the  time  aforesaid, 
reserve  further  directions ;  if  he  doth  not,  the  plaintiff's  bill  is  to  be  dismissed  (not 


DICKENS,  656.  GUNN  V.  PRIOR  427 

an  absolute  order  that  it  do  stand  dismissed) :  and  in  either  case  (that  is,  of  the  plaintiff's 
bringing  or  not  bringing  an  action  within  the  time),  any  of  the  parties  are  to  be  at  liberty 
to  apply  to  the  Court  "  ;  so  that  from  the  words  of  the  order  it  is  plain  a  further  applica- 
tion is  necessary,  and  was  intended  by  the  Court.  And  indeed  I  have  alwaj'S  under- 
stood it  to  be  an  established  rule,  if  terms  or  conditions  are  annexed  to  an  order  ;  unless 
the  words  "  without  further  motion,"  such  orders  are  not  conclusive  :  but  the  party 
applying  must  swear  to  the  Court  that  the  order  hath  not  been  observed,  and  obtain 
another  order  to  make  it  absolute.  There  are  repeated  instances  on  the  Seals  and 
motion  days,  when  upon  an  application  to  dismiss  a  bill  for  want  of  prosecution,  terms 
are  imposed  on  the  plaintiff,  and  if  he  doth  not  comply  with  them,  the  bill  is  ordered 
to  be  dismissed.  If  through  any  mistake  or  inadvertence  the  words  "  without  farther 
motion "  are  omitted,  the  defendant  applies  and  obtains  an  absolute  order  of  dismis- 
sion. 

[656]  Should  your  Lordship  think  a  further  order  necessary  for  dismissing  a 
plaintiff's  bill,  in  case  he  doth  not  bring  his  action,  and  proceed  to  trial  within  the 
time  limited,  the  question  recurs  as  to  the  mode  of  applying  for  it. 

Your  Lordship  %rill  be  pleased  to  observe,  that  the  cause  is  set  down  for  the  decision 
of  the  Court,  by  a  solemn  judgment  upon  the  case  ;  and  being  brought  on  to  hearing, 
and  an  order  made,  it  is  submitted  whether  the  Court  can  afterwards  dispose  of  the  bill, 
on  the  application  of  a  defendant,  but  in  the  same  solemn  way  ?  A  plaintiff.  Lord 
Hardwicke  held,  inCarrington  v.  Holley,  r2th  July  1755  {supra,  [Dick. J  280),  might  at 
any  time,  upon  payment  of  costs,  if  there  had  not  been  a  determination,  which  an  issue 
was  not.  Suppose  the  plaintiff  had  brought  his  action  and  proceeded  to  trial,  and 
there  had  been  a  verdict  against  him  ;  in  that  case,  the  cause  must  have  been  set  down 
to  be  heard  on  the  equity  reserved,  in  order  to  have  the  bill  dismissed.  A  judgment 
may  be  pleaded,  which,  it  is  submitted,  a  dismission,  by  an  interlocutory  order,  cannot. 
As  to  the  espence  of  an  application  for  a  dismission,  whether  by  motion,  or  by  a  solemn 
hearing,  the  only  difference  would  be  about  thirty  or  forty  shillings,  for  setting  the 
cause  down  ;  the  same  briefs  that  would  be  wanted  for  the  hearing  would  be  requisite 
upon  the  motion  ;  which  difference  in  expence  would  be  fully  compensated  by  the 
difference  in  point  of  advantage  it  would  be  of  to  the  defendant  to  have  a  solemn  judg- 
ment, which  he  might  plead,  instead  of  an  interlocutory  dismission  ;  by  which,  though 
he  gets  rid  of  the  present  bill,  the  [657]  plaintiff  will  not  be  debarred  from  harassing 
him  with  another,  as  he  cannot  plead. 

Lord  Chancellor,  when  he  came  into  the  Court  this  day  (21  July  1785).  addressed 
the  Bar  ;  stated  what  I  had  submitted  to  him  ;  and  put  this  question  :  Can  a  dis- 
mission by  an  interlocutory  order  be  pleaded  ]  And  all  agreeing  it  could  not.  his 
Lordship  said  I  was  perfectly  right ;  and  directed  me  to  tell  Mr.  Wright  the  Register, 
not  to  draw  up  the  order  ;  and  said  the  cause  must  be  set  down,  to  get  the  bill  dismissed. 

GuxN  V.  Prior. 

16  Dec.  1 785.    Lord  Thurlow,  C. 

Negative  plea :  the  plaintiff  stating  himself  to  be  heir  at  law,  for  a  discovery  of  title 

deeds,  &c.,  that  the  plaintiff  was  not  heir  at  law,— over-ruled. 

The  bill  was  for  a  discovery  and  production  of  title  deeds ;  and  the  plaintiff,  by 
the  bill,  stated  himself  to  be  heir  at  law.  The  defendant  pleaded  to  the  bill :  the  plea 
was,  that  the  plaintiff  was  not  the  heir  at  law.— It  was  said,  that  it  was  analogous 
to  a  plea  ;  that  one  who  sets  himself  up  for  an  administrator,  is  not  administrator, 
and  the  Practical  Register  was  cited,  page  276;  Wynne  v.  Fletcher,  1  \ern.  Ul  ■ 
Ord  V  Huddleston,  in  1773.  Plea,  that  the  person  whom  the  plaintiff  pretended 
to  represent  was  living  ;  the  plaintiff  replied  to  the  plea,  and  entered  into  proof  in 
support  of  liis  right,  not  of  his  limited  right,  but  of  his  general  right ;  so  in  tlus  case, 
it  was  said,  the  plaintiff  ought  first  to  prove  his  right  to  come  into  this  Court,  before 
he  hath  the  discoverv  praved ;  for  otherwise,  any  person  might,  by  stating  he  was 
heir  at  law,  or  representative  (without  being  so),  come  into  this  Court,  and  make  a 
person  discover  his  title,  of  which  another  might  avail  himself. 

[658]  Lord  Chancellor.— ReiT  or  not  heir,  is  a  point  in  issue  in  the  cause  :  which 
the  Court  will  not  determine  upon  a  plea  ;  if  disproved,  having  no  title,  his  bill  will 
be  dismissed,  and  he  will  pay  the  costs  :  and  therefore  over-rule  the  plea. 
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t-  Johnson  v.  Aylet. 

20  Dec.  1 785.    Lord  Tliuilow,  C. 
A  party  being  in  Newgate,  under  a  criminal  sentence,  cannot  be  brought  up  imder 

a  \VTit  in  mesne  process,  for  the  purpose  of  charging  him  ;  the  leaving  of  such  writ 

with  the  Sheriff  sufficiently  charging  him. 

The  defendant  Aylet  being  in  execution  in  Newgate,  under  a  sentence  for  perjury, 
Mr.  Richards  as  coimsel  for  the  plaintiff,  on  the  fourth  Seal  day  after  last  Term,  moved 
for  a  habeas  corpus  to  bring  the  defendant  into  Court,  merely  to  charge  him  in  custody 
with  a  contempt  on  mesne  process  for  not  answering,  which,  his  Lordship,  on  the 
following  day,  was  pleased  to  grant.  Finding  by  tlie  instructions  left  to  draw  the 
order  from,  that  the  return  was  founded  on  the  return  of  the  messenger,  not  of  the 
sheriff,  a  doubt  struck  me,  whether  the  ground  of  the  application  was  good  1  And. 
if  so,  whether  there  was  any  occasion  for  such  an  application  ]  I  therefore  submitted 
the  following  reasons  to  his  Lordship : 

An  luibeas  corpus  cum  causis  issuing  luuler  tlie  order  of  the  Court  of  Chancery, 
is  ever  immediate  to,  and  foimdod  upon  the  retui'n  of  the  sheriff,  or  of  the  per.son  in 
whose  custody  the  contemnor  is,  except  in  special  circumstances  as  after  mentioned  : 
I  have  always  understood  that  where  an  attachment  in  mesne  process  is  executed, 
and  the  sheriff  returns  a  cepi  corpus  ;  and  the  party  is  then  in  execution,  in  custody, 
and  charged  so  in  custody  by  others,  that  the  next  process  is  an  [659]  habeas  corpvs, 
&c.,  to  bring  him  up  with  his  causes. 

Where  an  attachment  in  mesne  process  hatli  issued,  and  the  sheriff  returns  a  cepn 
corpus,  ■'  and  that  he  hatli  tlie  defendant  ready,"  which  he  dotli  when  the  defendant 
is  not  otherwise  charged,  and  lie  hath  taken  the  defendant's  bail-bond  for  his  appear- 
ance ;  then,  and  tlien  only,  the  messenger  goes. 

Should  the  defendant  in  the  interval  between  tlie  return  of  the  cepi  and  the  going 
of  the  messenger,  be  charged  in  execution  at  the  suit  of  others,  tlie  Sheriff  will  not 
deliver  the  defendant  to  the  messenger,  but  return  that  he  hath  the  defendant  safe 
in  his  custody  (that  is,  in  prison,  which  is  the  return  the  Sheriff  makes,  when  the 
defendant  is  not  out  on  bail-bond^,  this  the  messenger  will  return  specially  ;  and, 
on  that  return,  an  habeas  corpus  cum  causis  will  be  granted. 

In  the  case  before  your  Lordship,  the  application  is  founded  upon  the  return  of 
the  messenger,  not  of  the  sheriff. 

It  is  therefore  submitted,  that  tlie  application  for  the  messenger  was  improper, 
and  that  if  any  order  was  necessary  (it  beipg  merely  to  charge  the  defendant  in  custody), 
it  should  have  been  an  habeas  corpus  cum  causis  ;  but  it  was  moved  for  and  granted 
as  a  motion  of  course,  and  drawn  up  and  passed  by  the  Register's  Clerk  as  such,  without 
his  attending  to  the  return  of  the  messenger,  which  is  special.  "  The  defendant  is 
"  in  his  Majesty's  Gaol  of  Newgate,  in  execution,  on  a  criminal  prosecution  for  per- 
"  jury  :  "  speaking  as  of  his  own  knowledge,  not  as  having  it  from  the  sheriff  ;  neither 
doth  he  suggest  that  he  had  applied  for,  or  that  the  sheriff  had  refused  to  [660]  deliver 
the  defendant  to  him  :  it  may  be  taken  to  be  so  by  implication  ;  but  it  is  submitted, 
that\vhen  tliis  Court  issues  its  warrant,  it  is  upon  something  expressed,  not  merely 
implied. 

Should  your  Lordship  be  of  opinion  the  application  is  well  founded,  it  is  submitted, 
whether  there  is  a  necessity  for  it. 

The  motive  for  the  application  is  not  to  bring  the  defendant  up,  and  turn  him  over 
to  the  Fleet,  in  order  to  take  the  bill  pro  confesso,  which  would  not  answer  the  purpose 
of  the  plaintiff  (what  the  plaintiff  seeks  being  a  discovery),  but  merely  to  charge  him 
in  custody,  that  when  tlie  term  of  his  sentence  is  expired,  he  may  not  be  released  till 
he  hath  ma(le  the  discovery,  upon  an  idea,  that  when  that  sentence  is  at  an  end,  the 
sheriff  will  discharge  him,  without  regard  to  the  attachment  directed  to  him  to  execute ; 
which,  whether  he  may  do,  it  may  not  be  improper  to  attend  to  the  form  of  an  attach- 
ment : 

"  We  command  you  to  attacli  A  so  as  to  have  liim  before  us,  in  our  Court  of  Chancery, 
"  as  well  touching  a  contempt,  which  he,  as  it  is  alleged,  hath  committed  against  us, 
1^  as  also  such  other  matters  as  sliall  then  and  there  be  laid  to  his  charge  ;  and  further 
"  to  abide,  &c.  :  and  hereof  fail  not." 

The  sheriff,  in  the  case  before  the  Court,  hath  returned,  that  he  hath  executed 
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the  attachment ;  and  that  he  hath  the  defendant  in  safe  custody  (the  language  of 
returns  when  in  prison)  ;  and  having  made  such  return,  it  is  submitted,  whether 
he  is  not  obliged  to  have  the  body  forthcoming,  as  to  his  said  contempt,  whenever 
called  for. 

[661]  In  Kendal  v.  Baron,  before  Lord  Hardwicke,  9  Feb.  1743,  an  attachment 
having  issued  against  the  defendant,  for  want  of  his  answer,  directed  to  the  sheriff 
of  the  West  Riding  of  Yorkshire  ;  the  sheriff  returned  a  cepi  corpus,  and  that  lie  had 
the  defendant  safe  in  custody  ;  and  the  defendant  being  then  charged  in  execution  for 
sundry  debts,  an  habeas  corpus  issued,  directed  to  the  sheriff,  to  bring  the  defendant  up 
with  iiis  causes,  with  which  he  was  served  ;  but  an  insolvent  act  having  passed,  the 
sheriff  discharged  the  defendant  out  of  his  custody.  On  the  above  day,  the  sheriff, 
on  motion,  was  ordered  to  stand  committed,  unless  he  shewed  cause  to  the  contrary, 
and  on  the  Gtli  of  March  following,  he  was  ordered  to  stand  committed. 

Therefore,  as  by  the  attachment,  "  the  sheriff  is  to  attach  the  defendant,  so  as  to 
"  have  liim  before  the  Court,  as  well  as  to  answer  the  contempt  (for  which  the  attach- 
"  ment  issues),  as  also  such  other  matter  as  shall  then  and  there  be  laid  to  his  charge  ; 
"  and  of  this  he  is  to  fail  not  "  :  and  as  the  sheriff  by  his  return  states  he  hath  executed 
the  attachment,  and  that  he  hath  the  defendant  in  his  custody,  it  is  submitted,  the 
sheriff  cannot  part  with  the  defendant,  as  to  his  said  contempt,  unless  he  be  discharged, 
or  taken  out  of  his  custody,  by  an  order  of  this  Court :  If  that  be  so,  it  is  submitted, 
whether  the  defendant  is  not  sufficiently  charged  1  And,  if  it  be,  is  not  the  present 
application  unnecessary  ? 

Lord  Chancellor,  upon  the  above,  was  pleased  to  say,  that  had  the  application  been 
necessary,  the  ground  for  it  was  wrong ;  and  had  it  been  right,  it  was  imnecessary  : 
and  therefore  directed  me  not  to  deliver  the  order. 

[662]  Dyer  v.  Lord  Craven. 

13  Jan.  178G.    Lord  Thurlow,  G. 

When  the  mortgage  merely  of  an  advowson  is  become  absolute  in  the  mortgagee, 

he  may  present. 

The  mere  advowson  being  mortgaged,  the  incumbent  died  ;  the  mortgagee  pre- 
sented ;  the  plaintiff  who  claimed  to  be  entitled  to  the  equity  of  redemption,  also  pre- 
sented :  by  reason  of  the  double  presentment,  the  Bishop  refused  to  induct  either. 
Thereupon,  the  defendant.  Lord  Craven,  brought  a  quare  imjiedit,  and  the  plaintiff 
filed  his  bill  for  an  injunction  ;  and  on  the  above  day,  applied  for  an  injunction  to  stay 
the  defendant's,  Lord  Craven's,  proceeding  on  the  quare  imjxdif. 

The  mortgage  was  of  long  standing,  and  no  interest  paid.  Lord  Chancellor  seemed 
to  lay  it  down  as  a  principle,  that  a  mortgagee,  when  the  estate  was  absolute  in  him, 
might  present ;  and,  therefore,  till  it  was  seen  whether  the  mortgagor  would  redeem, 
he  would  not  grant  the  motion  :  and  in  order  thereto,  directed  an  account  of  what 
was  due  on  the  mortgage,  and  to  pay  it  by  a  short  day  ;  and  an  injunction  to  be  granted 
in  the  mean  time,  and  on  report,  liberty  to  apply. 
[Mews'  Dig.  Ecclesiastical  Law,  IX,  1,  f.  Distinguished,  Welch  v.  Bishop  of  Peter- 
borough, 1885,  15  Q.  B.  D.  437.] 

GODDARD   V.   PrITCHARD. 

27  Jan.  1 78G.    Lord  Thurlow,  C. 
Defendant  served  with  a  subpojna  to  appear  ;  but,  not  appearing,  an  attachment 
issued  against  him  for  liis  contempt,  and  on  liis  absconding,  to  avoid  being  attached, 
the  Court  ordered  him  to  appear  by  a  certain  day,  under  the  act  of  the  5th  Geo.  2, 
to  render  process  effectual  against  persons  who  abscond,  &c. 

An  attachment  had  issued  against  the  defendant  (who  had  been  served  with  a 
subpoena  to  appear  and  answer),  for  his  contempt  in  not  appearing  ;  but  not  beuig 
to  be  found,  Mr.  Richards  on  the  25th  of  January,  moved  imder  the  Act  of  Parliament, 
of  the  5th  of  Geo.  2,  to  render  process  effectual  against  persons  who  abscond,  &c.,  which 
provides  a  remedy,  [663]  where  a  defendant  absconds  to  avoid  being  served,  or  being 
served,  refuses  to  appear  ;  that  the  Court  would  under  the  said  Act,  appoint  a  day 
for  the  defendant  to  appear.     The  Lord  C^hanccllor  had  some  doubt,  and  a.-:ked  Mr. 
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Rieluir.ls  if  he  liad  read  the  act,  and  wished  him  to  consider  it,  and  make  liis  motion 
on  a  future  day  :  he  did  on  tlie  27th  of  January,  and  cited  a  case  from  1  Brown's 
Chan.  Rep.  fol.  388,  when  his  Lordship  granted  the  order  :  The  afttdavit  on  whidi 
the  application  was  grounded,  was,  that  the  defendant  had  been  served  with  a  sub- 
poena ;  that  not  appearing,  an  attachment  had  issued  ;  that  diligent  search  had  been 
made  to  attach  him  at  his  last  place  of  abode,  and  where  he  formerly  lived  ;  that  he 
could  not  be  found,  antl  that  there  was  great  reason  to  believe  he  absconded  to  avoid 
being  served  with  the  process  of  this  Court. 

Tiie  case  cited,  was  Mawer  i;.  Mawer,  it  is  dated  the  30th  of  June  1784,  and  entered 
Lib.  A.  1783.  fol.  545. 

\V.\TKiNS  V.  Bush. 

1  Feb.  1786.    Lord  Chancellor. 
Demurrer  to  a  bill  praying  a  discovery  and  relief :  allowed. 

Demurrer  to  a  bill  praying  a  discovery  and  relief,  for  that  as  it  was  alleged,  the 
plaintilT  had  no  ecjuity,  and  that  if  he  were  entitled  to  any  relief,  it  was  at  law. 

It  was  objected  to  by  the  phuntiff,  for  that  it  was  a  general  demurrer,  both  to 
discovery  and  relief ;  and  that  though  he  could  not  have  relief  in  this  Court,  he  might 
at  law,  and  the  discovery  prayed,  would  lead  to  it. 

The  demurrer  wa-s  allowed. 

[664]  Lacon  v.  Mertins. 

9  Nov.  1743.    Lib.  B.  9.5.     1  Ves.  312,  S.  C,  and  3  Atk.  1,  S.  C. 

The  admission  of  a  parol  agreement,  takes  it  out  of  the  Statute  of  Frauds. 

The  bill  was  for  the  specific  performance  of  a  parol  agreement,  by  the  purchaser 
against  the  heir  at  law  of  the  vendor  ;  he  by  his  answer  doth  not  insist  on  the  statute 
in  express  words,  but  he  says,  "  if  any  parol  agreement  were  made,  he  was  not  aflected 
"  thereby,  in  regard  the  same  was  not  reduced  into  writing,  nor  in  any  sort  performed 
"  by  Elizabeth  Hay  in  her  life-time  "  ;  and  Lord  Hardwicke,  C,  said,  that  bad  the  bill 
been  against  Elizabeth  Hay,  and  she  had  admitted  the  agreement,  he  would  have  decreed 
a  specific  performance  of  it,  for  the  admission  took  the  case  out  of  the  Statute. 
[See  case  more  fully  reported,  3  Atk.  1.] 

Whitchurch  v.  Bevis.  ' 

8  Feb.  1 786.    Lord  Thurlow,  C.     2  Bro.  C.  C.  559,  S.  C. 
plea  of  Statute  of  Fraud  allowed,  but  it  was  upon  the  particular  circumstances 

of  the  case. 

Plea  of  the  Statute  of  Frauds,  to  a  bill  for  discovery,  as  well  as  for  a  specific  perform- 
ance of  a  parol  agreement,  and  the  bill  stated  several  acts,  in  part  performance  ;  but 
the  defendant  did  not  by  answer,  deny  the  agreement. 

The  plea  was  arguing  several  days,  and  his  Lordsliip  upon  the  preceding  case  of 
Ciiild  V.  Godolphin,  which  lie  read,  made  a  similar  order.  His  Lordsliip  cited,  Earl  of 
Aylesford's  case,  2  Strange,  783,  and  said,  as  Earl  Macclesfield  did  in  Child  v.  Godolphin, 
that  if  the  defendant  admitted  the  agreement,  the  Court  would  decree  a  performance  : 
for  the  admission  took  it  out  of  the  Statute. 

[665]  This  case  being  reargued  2d  March  1789,  before  Lord  Thurlow,  C,  on  giving 
judgment,  he  proceeded  thus  : 

This  is  a  subject  I  have  mucli  considered,  and  I  liave  also  consulted  several  of  the 
Judges  upon  it,  but  I  do  not  find  myself  enabled  to  reconcile  the  practice  of  the  Court, 
in  two  of  Its  rules  :  the  allowance  to  plead  the  Statute  of  Frauds ;  and  a  decree  of  an 
agreement,  as  it  stands  confessed  in  the  answer.* 

_  The  rule  seems  to  carry  a  necessary  conclusion  along  with  it,  that  whatever  in  con- 
science affords  the  plaintiff  a  title  to  relief,  it  is  impossible  to  exempt  the  defendant 
from  a  discovery  of,  in  order  to  enable  the  plaintilT  to  obtain  that  relief ;  but  where  the 
defendant  hath  pleaded  the  Statute,  and  liath  not  confessed  the  agreement,  the  Court 
h.Uh  in  no  instance  compelled  him  to  perform  it ;  the  case  of  VVavley  v.  Bagnal,  liath 
placed  that  rule  a  great  deal  too  strong  to  be  overturned. 

*  Lord  Macclesfield  and  Lord  Hard\ricke  say  he  ought  to  deny  it. 
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I  have  read  over  with  attention  all  the  cases,  and  find  but  two  decided  cases,  in  which 
relief  hath  been  givenupon  anagreementconfessed, against  a  pleaof  the  Statuteof  Frauds, 
tlie  first.  Child  r.  Comber,  before  Lord  Macclesfield,  the  10th  March  1723  ;  the  other. 
Fox  V.  Peachy,  before  Lord  Hardwicke,  2  Atk.  256  ;  but  the  dicta  are  very  numerous. 
It  appears  to  me  to  be  necessary  to  correct  that  rule  ;  if  the  plaintiff  doth  not  state  his 
agreement,  as  not  being  within  the  Statute,  I  think  his  bill  should  be  demurred  to. 

In  the  present  decision,  I  shall  go  no  further  than  the  case  before  me  :  The  case 
in  Ireland,  though  not  like  the  present,  is  analogous,  consisting  of  a  variety  of  trans- 
actions, approaching  to  a  performance  ;  there  [666]  ^^^  ^  V^^^  °^  ^^^^  Statute,  and  a 
general  averment,  that  there  was  nothing  in  writing  between  the  parties  ;  I  tliink  that 
is  a  right  way  of  pleading. 

The  case  before  me,  is  of  a  man  wanting  to  dispose  of  a  public  house  for  an  annuity 
of  £40,  and  some  money  was  paid  him  for  liis  stock,  <S:c.  :  the  parties  go  to  an  attorney, 
and  give  him  instructions,  and  he  takes  minutes  as  the  foundation  for  drawing  a  deed  ; 
and  the  business  went  on  from  the  day  of  February  to  the  23d  of  March  follo^'ing  : 

On  the  23d  March,  the  vendor  chose  to  be  ofT. 

The  minutes  taken  by  the  attorney  were  more  general  than  the  agreement  set  forth 
in  the  bill  amounted  to,  which  was  more  particular  in  the  parol  part,  than  in  the  general 
agreement. 

If  there  ever  were  a  case  on  which  the  Statute  of  Frauds  was  intended  to  attach, 
it  must  have  been  this  ;  the  plea  must  therefore  be  allowed,  and  the  exception  overruled. 

I  determine  this  case  merely  on  the  special  grounds  of  it ;  because  in  process  of  time, 
it  must  come  to  be  more  maturely  considered,  what  sort  of  verbal  agreement  (after  a 
plea  of  the  Statute  of  Frauds),  this  Court  will  carry  into  execution. 

I  am  at  present  prepared  to  say,  that  where  there  is  an  agreement  consisting  of 
mutual  coincidents  (on  the  various  terms  stated  in  tliis  bill),  and  in  order  to  its  being 
extended  at  large,  it  is  put  into  the  form  of  an  instrument,  and  that  is  not  avoided  by 
any  fraud  :  either  party  taking  advantage  of  the  locus  ftnitentice,  shall  not  be  com- 
pelled to  carry  it  into  execution,  if  he  insist  on  the  Statute  of  Frauds. 

[667]  GooDWYN  V.  Spray. 
2 1  Feb.  1 786.  Lord  Thurlow,  C. 
Joseph  Stanley  seised  in  fee  of  real  estates,  died  intestate,  leaving  the  plaintiff  and 
the  defendant,  his  co-heirs  at  law,  to  whom  the  estate  descended  as  tenants  in  common, 
in  undivided  moieties  :  The  defendant  got  into  possession  by  virtue  of  an  ejectment, 
and  having  cut  do\\-n  some  timber,  and  threatening  to  cut  down  the  rest,  the  plaintifl' 
filed  his  bill  for  an  injunction  to  stay  waste  ;  and  accordingly  on  the  21st  of  February 
1786,  moved  by  Mr.  Brown  for  an  injunction,  on  the  usual  affidavit,  and  his  Lordship 
granted  the  motion,  but  before  the  Court  rose,  having  a  doubt  whether  there  could  be 
an  injunction  to  stay  a  tenant  in  common,  from  doing  what  he  pleased  with  liis  own 
property,  directed  me  to  suspend  the  order  :  Mr.  Brown  on  the  2  2d  again  mentioned 
it,  when  the  Lord  Chancellor  was  clear  in  opinion,  he  could  not  stop  the  defendant, 
and  the  only  remedy  the  plaintiff  had,  was  to  get  a  partition,  and  directed  the  order 
not  to  be  drawn  up. 

MOLESWORTH   I'.    LORD   VeRNEY. 

23  Feb.  1786.  Lord  Thurlow,  C. 
The  defendants  Lord  and  Lady  Verney  being  in  contempt  to  a  sequestration  for 
want  of  their  answer,  the  cause  was  set  down,  and  there  was  an  order  for  the  Clerk 
in  Court  to  attend  with  the  record  of  the  bill,  that  it  might  be  taken  />ro  confesso  against 
the  said  defendants  :  The  cause  came  on  to  be  heard  the  above  day,  when  his  Lordship 
dismissed  the  bill  against  them  for  want  of  equity. 

[668]  Kexyox  v.  Worthixgton. 

1 3  March  1 786.    Lord  Thurlow,  C. 

See  Douglas  v.  Clay,  supra,  [Dick.]  393. 

Thomas  Kenyon,  the  late  husband  of  the  plaintiff,  being  indebted  to  sundry  persons, 
made  his  w-ill.  and  appointed  the  plaintiff  his  executrix,  and  devised  his  real  estate 
in  aid  of  it. 


432  MOGO  V.  MOGG  DICKENS,  669, 

John  fash  a  creditor,  filed  a  bill  on  behalf  of  himself  and  the  other  creditors,  against 
the  plaintilT  as  siuh  executrix,  and  against  the  devisee  and  the  heir  at  law,  to  establish 
the  will,  and  to  have  the  defendants  paid  out  of  the  real  and  personal  estates,  and 
by  the  decree  in  that  cause,  dated  the  .'ilst  of  January  1786,  the  will  was  established, 
an  account  of  what  due  to  the  plaintifl"  and  the  other  creditors  was  directed  ;  and 
advertisements  were  to  he  published  for  the  creditors  to  come  in  and  prove  their 
debts,  and  the  necessary  directions  were  given  for  jiaynient. 

Notwithstanding  this  decree,  John  Worthington  the  defendant  in  this  cause  and 
one  of  the  creditors,  brought  his  action  at  law  against  the  plaintilV  as  executrix  of  the 
testator,  for  the  recovery  of  his  debt. 

The  plaintiff  in  this  cause  the  executrix,  filed  her  bill  in  this  Court  against  the  de- 
fendant, stating  to  the  effect  aforesaid,  and  praying  an  injunction  to  stay  proceedings 
at  law  ;  the  defendant  having  prajed  a  dedimus  to  take  his  answer,  the  plaintiff  applied 
for,  and  obtained  the  common  order  for  an  injunction,  till  answer  and  further  order, 
with  liberty  for  the  defendant  to  proceed  to  trial,  and  enter  up  judgment,  with  a  stay 
of  execution. 

[669]  On  the  11th  of  March  1783,  the  plaintiff  moved  by  Mr.  Stanley,  that  the  in- 
junction might  extend  to  stay  the  defendant  from  proceeding  to  trial ;  but  it  being  at 
that  time  uncertain  whether  the  application  was  necessary,  as  it  was  not  clear  whether 
the  plaintiff'  at  law  had  declared,  and  if  he  had  n(jt,  the  injunction  would  have  prevented 
his  taking  any  step  at  law  ;  if  he  had,  then  it  only  went  to  stay  execution  :  It  stood  over 
till  this  morning,  when  Air.  Stanley  again  brought  it  on  (the  plaintiff"  at  law  having 
declared),  and  cited  Martin  v.  Martin  (1  Ves.  211);  Bertie  v.  Bertie;  Morris  v.  Bank 
of  England;  Forrester's  Reports  of  Cases  in  Time  of  Lord  Talbot,  217  (3  P.  Wnis. 
402,  in  not.);  Douglas  v.  Clay,  21st  February  1709,  supra,  39.",  by  Lord  Camden  ; 
and  Brook  v.  Reynolds,  28th  November  1782,  by  Lord  Thurlow  (1  Bro.  P.  C.  183)  : 
Mr.  Scott  for  the  defendant  argued,  that  the  decree  was  only  quod  comjmtet.  that  the 
plaintiff  might  not  prosecute  it ;  that  it  was  hard  the  defendant  should  be  jirevcnted 
iroinusing  his  legal  diligence  to  obtain  a  judgment, and  that  he  ought  to  havehis  election. 

I^rd  Cliancdlor. — Having  decreed  an  account  of  what  is  due  to  all  creditors,  and 
having  decreed  an  account  of  assets,  and  administration  of  them  in  payment,  will 
this  Court  suffer  its  decree  to  be  rendered  nugatory,  by  altering  the  course  of  administra- 
tion 1  Certainly  not.  It  will  surely  protect  the  executor  or  administrator  in  obeying 
its  decrees  ;  the  creditors  will  have  justice  here ;  and  therefore  let  the  injunction 
extend  to  stav  trial. 

[See  Lee  v.  Park,  1836. 1  Keen,  720.] 

[670]  MoGG  V.  MOGG. 
1 3  March  1 786.    Lord  Thurlow,  C.     Last  Seal  continued. 
A  defendant  not  having  or  claiming  any  right,  cuts  down  timber  on  the  estate,  being 
a  mere  trespasser,  and  having  committed  an  act,  for  which  an  action  would  lie  against 
him  ;  the  Court  would  not  grant  an  injunction  to  stay  waste. 

The  plaintiff  was  a  trustee  of  certain  estates,  and  in  wliom  the  legal  estate  was  vested  : 
The  defendant  hath  not  any  right,  but  persuaded  the  tenants  to  cut  down  timber. 

Bill  for  an  injunction  to  stay  waste  ;  and  tliis  day  the  plaintiff  moved  for  an  in- 
junction accordingly,  upon  filing  the  bill  :  It  was  mentioned  on  the  11th,  but  the  Lord 
Chancellor  desired  Mr.  Madocks  to  see,  if  he  could  find  an  instance,  where  a  stranger 
comes  upon  lands  as  a  trespasser,  and  cuts  down  timber,  or  commits  waste,  in  which 
this  (;ourt  hath  granted  an  injunction  to  stay  him,  saying  he  was  liable  to  an  action 
by  which  he  might  be  stayed. 

On  this  day,  the  13th,  Mr.  Madocks  said  he  had  recollected  a  case  before  Lord 
Camden,  C,  in  which  the  plaintiff  was  lord  of  a  manor  in  Oxfordshire,  upon  which 
tRe  defendants  claimed  a  right  to  estovers,  and  under  that  right,  they  cut  down 
timl)er  in  one  day  to  the  value  of  £400  ;  the  plaintiff  filed  his  bill  for  an  injunction  to 
stay  waste,  and  obtained  one  ;  upon  its  being  served,  their  attorney  advised  the 
defendants  to  desist  from  cutting  down  any  more  timber,  but  advised  other  tenants  of 
the  manor  to  cut  down  timber ;  upon  wliichLord  Camden  granted  an  injunction  to  stay 
wiiste,  against  jjersons  not  parties,  and  Mr.  Madocks  argued  this  as  a  case  in  point. 

[671]  The  Lord  Chancellor  said  it  did  not  apply,  for  in  that  case  there  was  a  right 
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to  something  in  the  defendants,  though  perhaps  they  carried  it  beyond  wliat  such 
right  went  to  ;  and  that  until  such  right  was  determined,  it  was  very  proper  to  stay 
them  from  doing  an  act,  wliicli  if  it  turned  out  tliey  had  no  right  to  do,  would  be  irrepar- 
able :  but  in  the  present  case  the  defendant  had  no  interest ;  he  was  a  mere  trespasser, 
and  being  such,  an  action  of  trespass  would  lie  against  him  ;  and  therefore  his  Lord- 
ship would  not  grant  the  motion. 

[Mews'  Dig.  Trespass,  B,  G,  a ;  Waste  and  Tunber,  I.     See  Mason  v.  Mason, 

1841,  Flan.  &  K.  431.] 

Sweet  v.   Southoote. 

17  May  1786.     Sir  Lloyd  Kenyon,  M.  E.,  sitting  for  Lord  Thurlow,  C. 

Derivative  mortgagee  not  affected  by  a  settlement's  coming  to  his  hands,  if  the 

mortgagee  from  whom  he  took  his  mortgage,  had  not  notice. 

Bill  against  a  derivative  mortgagee,  for  a  chscovery,  stating,  that  lie  had  notice 
of  a  settlement  ;  the  defendant  pleaded  :  Upon  arguing  the  plea  tliis  day,  his  Honour 
said,  if  a  derivative  mortgagee  under  mortgagees,  without  notice,  pleads  such  matter, 
though  he  hath  notice  by  a  settlement  coming  to  liis  hands,  that  the  first  mortgagor 
had  no  right  to  mortgage,  he  shall  not  discover  it ;  therefore  allow  the  plea. 

[672]  B.^cROFT  V.  Warden. 

24  May  1786.     Sir  Lloyd  Kenyon,  M.  R.,  sitting  for  the  Lord  Chancellor. 

A  demurrer  having  been  overruled  for  being  too  extensive,  a  defendant  cannot 
afterwards  demur  as  to  part. 

Demurrer  to  a  bill  overruled  for  being  too  extensive ;  the  defendant  afterwards 
demurred  de  novo,  but  the  second  demurrer  was  more  confined  :  Upon  arguing  the 
second  demurrer,  the  question  was,  whether  a  defendant  having  demurred,  and  the 
demurrer  having  been  overruled,  he  could  afterwards  demur  as  to  part :  His  Honour 
was  clear  a  defendant  could  not ;  and  overruled  the  demurrer. 

MiLNER  V.    GOLDING. 

2  June  1786.    Sir  Lloyd  Kenyon,  M.  R. 

An  answer  referred  for  scandal  and  impertinence,  not  cause  for  continuing  an 

injunction. 

The  defendant  having  put  in  his  answer,  applied  and  obtained  the  common  order, 
to  cUssolve  the  injunction,  unless  the  plaintiff  shewed  cause  to  the  contrary. 

The  plaintiff  ha^-ing  obtained  an  order  to  refer  the  answer  for  scandal  and  impertin- 
ence, Mr.  Nedham  for  the  plaintilf,  on  29th  of  May  1786,  shewed  for  cause,  the  above 
order  for  referring  the  answer  for  scandal  and  impertinence  :  It  stood  over  till  this  daj- 
for  consideration,  his  Honour  said,  it  was  against  reason ;  the  referring  for  impertin- 
ence, was  admitting  too  much,  not  complaining  of  too  little ;  and  therefore  disallowed 
the  cause. 

Lord  Thurlow  was  of  the  like  opinion,  in  Henry  v.  ,  18th  June  1 788. 

[673]  Countess  of  Strathmore  v.  Bowes. 

5  July  1786.    Sir  Lloyd  Kenyon,  M.  E.,  sitting  for  the  Lord  Chancellor. 

Affidavit  read  in  support  of  an  injunction  to  stay  waste. 

Application  by  Mr.  Attorney  General  and  Mr.  Price  tliis  day,  on  behalf  of  the 
defendant,  upon  the  coming  in  of  liis  answer,  to  dissolve  an  injimction  wliich  liad  been 
granted,  to  stay  liim,  his  servants,  workmen  and  agents,  from  cutting  down,  &c.,  until 
answer  and  further  order  :  and  upon  reading  the  defendants  answer,  which  in  part 
denied  the  facts  swore  to,  the  Master  of  the  Rolls  dissolved  the  injunction. 

Having  asked  the  plaintiff's  solicitor,  how  it  liappencd,  that  he  omitted  to  read 
the  affidavits  upon  which  the  injunction  was  granted,  he  mentionetl  it  to  Mr.  Mansfield 
his  counsel,  and  Mr.  Mansfield  having  intimated  it  to  his  Honour,  his  Honour  spole 
to  me,  and  upon  my  telling  liim  I  understood  it  was  the  rule  lor  the  Court  to  permit 
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plaintiffs  to  read  affida\nts  in  support  of  an  injunction  to  stay  waste,  and  that  I  had 
a  faint  recollection  of  cases  upon  that  head,  iiis  Honour  directed  the  order  not  to  be 
drawn,  and  the  motion  to  stand  over  till  the  First  Seal ;  and  in  the  mean  time  desired 
1  would  lay  before  him  such  cases  as  I  should  meet  with,  and  what  sliould  ort-ur  to  me 
upon  the  subject. 

The  following  is  a  copy  of  what  I  submitted  to  his  Honour  : 

On  application  to  continue  or  dissolve  an  injunction,  either  of  course,  or  special, 
I  have  always  undei-stotKl  it  to  be  the  rule,  that  though  affidavits  are  not  permitted 
to  be  read,  to  support  the  plaintiff's  equity,  that  is,  liis  right  to  come  into  this  Court, 
when  denied  by  the  defendant's  answer;  yet  in  injunctions  to  [674]  stay  waste,  or  in 
the  nature  of  "waste,  when  the  waste  sworn  to,  and  upon  which  the  injunction  is 
grounded,  is  denied ;  the  Court  wll  admit  proof  by  affidavit,  in  support  of  the  facts, 
and  the  following  are  the  reasons  it  is  submitted  for  such  permission. 

When  applications  for  injunctions  to  stay  waste,  or  what  is  in  the  nature  of  waste 
(which  are  specially  moved,  and  upon  affidavit),  are  made,  the  Court  expects  such 
affidavits  to  be  dear  and  positive,  as  to  the  acts  done,  &c.,  and  not  to  speak  from  hearsay 
and  belief  :  and  it  frequently  happens,  that  the  affidavits  not  being  satisfactory,  the 
Court  refuses  the  motion,  and  tells  the  plaintiff  to  get  a  fresh  affidavit,  and  to  speak 
with  more  precision. 

Therefore  an  order  so  granted,  is  founded  either  on  truth  or  falsehood ;  and  it  is 
not  a  defendant's  denying  by  his  answer  the  acts  sworn  to,  that  make  them  less  true  : 
Suppose  five  or  six  persons  were  to  swear  positively  to  acts  of  waste,  &c.,  and  a  defendant 
was  by  liis  answer  to  deny  the  whole  or  part ;  it  then  would  rest  with  the  Court  to 
consider  to  whom  the  most  credit  is  to  be  given  :  How  is  that  to  be  known,  but  by 
considering  the  swearing  of  each  ?  And  upon  a  defendant's  application  to  dissolve 
an  injunction  to  stay  waste ;  will  the  Court  dissolve  it,  without  knowing  what  they 
dissolve  ?  And  how  is  that  to  be  known,  without  reading  the  injunction,  or  the  order 
granting  it  (which  are  always  read,  or  supposed  to  be  read),  and  if  read,  the  Court 
cannot  but  see,  upon  what  it  is  founded,  for  the  injunction  recites  the  order  in  hcec 
verba  (which  runs  thus),  "  Upon  opening  of  the  matter  by  Mr.  of  counsel  with 

"  the  plain  [675]  tiff,  it  was  alleged  that  it  appears  by  the  affidavit  of  (first  as  to 

"the  plaintiff's  title),  that  the  defendant  hath  done,  or  caused  to  he  done,  &c."  And 
should  the  Court  dissolve  the  injunction,  without  knowing  upon  wliat  it  was  founded, 
merely  upon  the  answer  of  the  defendant,  it  will  do  that  blindfold,  which  may  be  tlie 
means  of  irreparable  damage;  and  if  a  defendant  hath  committed  the  least  waste, 
though  not  to  the  extent  sworn  to,  the  (^ourt  will  be  cautious  to  prevent  his  doing 
further  injury.  See  the  cases  of  Packington  v.  Packington  {supra,  [Dick.]  101) ;  and 
Attorney  General  v.  Burrow  {supra,  [Dick.]  128). 

That  the  answer  is  attended  to,  so  far  only  as  it  goes  to  the  denial  of  the  plaintiff's 
right,  or  equity,  it  may  not  be  improper  to  refer  your  Honour  to  the  common  and  usual 
language  of  an  order,  to  dissolve  an  injunction  unless  cause  ;  which  is  the  most  usual 
for  a  defendant  to  apply  for,  on  putting  in  his  answer,  and  which  if  the  defendant 
had  done,  instead  of  the  mode  he  liath  taken,  please  to  attend  to  what  he  would  have 
said:  "Whereas  the  plaintiff  hath  obtained  an  injunction  to  stay  the  defendant, 
his  servants,  workmen,  and  agents,  from  committing,  &c.,  until  answer,  and  further 
order,  now  upon  motion  this  day  made  by  Mr.  A.  of  counsel  with  the  defendant,  it 
was  alleged,  that  the  defendant  hath  since  put  in  a  full  and  perfect  answer  to  the  plain- 
tiff's bill,  and  thereby  denied  the  whole  equity  thereof  (that  is,  the  plaintiff's  right 
to  come  into  this  Court,  not  the  acts  sworn  to  have  been  committed)  :  and  therefore 
it  was  prayed,  that  the  said  injunction  may  be  dissolved,  which  is  ordered  accordingly, 
unless  cause. " 

[676]  That  the  admitting  of  affidavits  to  be  read  in  support  of  injunctions  to  stay 
waste  upon  application,  is  not  novel,  will  appear  from  the  following  cases,  and  the 
dictum  of  Lord  Hardwicke  : 

Mount  t'.  Fenner,  4th  of  August  1732.  Tlie  bill  was  for  an  injunction,  to  stay 
the  printing  of  the  Common  Prayer  Book  :  and  an  injunction  was  granted  upon 
affidavit  of  the  title,  till  answer  and  further  order ;  the  defendant  put  in  his  answer, 
and  upon  his  application  to  dissolve  the  injunction,  which  was  moved  specially,  affi- 
davits were  going  to  be  read,  but  it  being  suggested,  that  the  defendant  had  put  in  a 
plea,  which  went  to  the  plaintiff's  title,  the  Court  saved  the  notice,  until  the  plea  was 
argued ;  the  plea  was  argued  the  above  day,  and  allowed  ;  and  in  consequence  thereof. 
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there  being  an  end  of  the  plaintiff's  equity,  the  defendant  moved  immediately  to  dissolve 
the  injunction,  wliich  was  granted. 

On  the  11th  of  July  1786,  Mr.  Attorney  General  again  moved  to  dissolve  the  in- 
junction, vrhen  his  Honour  said,  that  as  the  deciding  of  the  question  would  establish 
the  practice  in  future,  he  would  save  the  motion  until  the  Third  Seal,  and  in  the  mean 
time,  would  consult  the  Lord  Chancellor.  The  plaintiff  inadvertently  consenting 
that  the  defendant  should  read  affidavits,  in  support  of  his  answer  (never  before  heard 
of),  if  he  would  consent,  the  plaintiff  slioidd  read  his,  with  which  the  defendant 
immediately  closed,  by  consent,  and  so  it  is  noted,  affidavits  on  each  side  were  read, 
and  the  defendant's  affidavit  being  the  strongest,  the  injunction  was  dissolved. 

[677]  Rayner  v.  Julun. 

21  June  1786.    Sir  Lloyd  Kenyon,  M.  R.,  sitting  for  Lord  Chancellor. 

Demurrer  will  not  he  to  a  bUl  for  being  multifarious. 

Demurrer  to  a  bill,  for  that  it  was  multifarious,  overruled  being  informal ;  his 
Honour  at  the  same  time  saying,  that  he  would  not  have  it  understood,  he  overruled 
it  upon  a  ground,  that  a  demurrer  would  not  he  to  a  bill  for  being  multifarious,  and  he 
put  this  case  :  Suppose  an  estate  is  sold  in  lots  to  different  persons,  a  plaintiff  could 
not  include  them  all  in  one  bill  for  a  specific  performance  ;  for  each  party's  case  would 
be  distinct,  and  would  depend  upon  its  own  peculiar  circumstances ;  and  there  must 
have  been  a  distinct  bill  upon  each  contract. 

Bolton  v.  Lowther. 

15  Nov.  1786. 

It  was  said  by  Lord  Thurlow,  C,  that  a  lord  of  a  Manor  hath  no  right  to  a  common  ; 
lie  hath  a  right  to  the  soU,  to  dig,  to  plant  upon,  and  to  do  every  thing  authorised 

by  the  Statute  of  Merton. 

EOWLEY   V.    ElDLEY. 

23  Nov.  1786.    Lord  Thurlow,  C. 
Depositions  of  a  witness  amended. 

Application  founded  on  aflSdavit,  to  amend  a  deposition. 

Lord  Chancellor. — Let  the  deposition  of  \YilUam  Eidley  be  amended,  by  striking 
out  the  word  November,  in  the  fine  of  the  said  deposition,  and  inserting  [678]  instead 
thereof,  the  word  October ;  and  to  that  end,  let  the  said  depositions  be  taken  oft'  the 
file ;  and  let  the  said  depositions  when  so  amended,  be  resworn  by  the  said  W  Uham 
Ridley,  before  the  Master,  to  whom  the  matter  in  question  is  referred. 

Selby  v.  Selby. 
22  Feb.  1 787.    Lord  Thurlow,  C. 

James  Selby  Esquire,  by  his  will  in  his  own  writing,  devised  estates  beneficially 
in  trust  for  a  Mrs.  Hone,  and  devised  particular  estates  to  his  heirs,  and  if  none  should 
appear  in  a  given  time,  he  devised  his  estate  in  fee  simple  to  William  Lowndes,  he  taking 
upon  himself  and  using  the  name  of  Selby  :  Mrs.  Hone  filed  a  bill  to  estabhsh  the  will, 
and  to  have  the  trusts  thereof  carried  into  execution ;  and  made  Samuel  Selby,  who, 
the  bill  stated,  pretended  to  be  heir  at  law  of  the  testator,  a  defendant. 

The  said  Wilham  Lo^vndes  also  filed  a  bill  to  establish  the  will,  and  to  have  the 
benefit  of  the  several  de^-ises  in  his  favour  ;  and  prayed  that  the  defendants,  and 
amongst  others  the  said  Samuel  Selby,  who  pretended  to  be  heir  at  law  of  the  testator, 
might  set  forth  their  respective  claims:  the  said  Samuel  Selby  put  in  his  answer, 
and  thereby  set  forth  his  pedigree,  and  that  he  was  heir  at  law  of  the  testator ;  and 
insisted  on  his  right. 

On  the  23d  of  April  1779,  both  the  causes  were  brought  on  to  hearing,  and  the  said 
Samuel  having  stood  out  all  process  of  contempt  to  a  sequestration  in  Mrs.  Hone's  cause, 
for  want  of  his  answer,  the  plain-[679]-tiff's  bill  in  that  cause  was  decTeed  to  be  taken 
■pro  confesso  against  him,  and  making  default  in  appearance  in  the  said  Wilham  Lowndes's 
cause,  although  duly  served  -n-ith  a  subpoena  to  hear  judgment,  the  bill  was  retained 
for  twelve  months,  with  libertv  for  three  of  the  other  defendants,  excluding  Samuel 
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Selhy,  to  bring  actions,  or  ejectments  as  they  should  he  advised  ;  and  further  directions 
were  reserved  ;  and  the  decree  or  order  was  to  he  hiinhng  on  tlie  said  defendant  Sanuiel 
Selbv,  unless  he  shewed  cause  to  the  contrary ;  which  he  not  doing,  the  same  was 
made  absolute. 

The  three  defendants,  to  whom  liberty  was  given  by  the  .said  order  to  bring  eject- 
ments, brought  ejectments  accordingly,  but  failed  therein  ;  and  the  causes  being 
set  down  to  be  heard  on  the  equity  reserved  came  on  to  be  heard  the  28th  March  178.'5, 
when  the  will  was  decreed  to  be  established  (having  been  proved  ])er  testes),  and  tlie 
trusts  executed  ;  and  an  account  of  tlie  testator's  debts  and  legacies,  and  of  his  personal 
estates,  and  the  usual  application  of  it,  and  other  necessary  directions  were  given. 

The  Master  having  made  liis  rejwrt.  the  cause  came  on  to  be  heard  for  further 
directions,  when  it  a])pearing  tliat  the  debts  and  legacies  were  ])aid.  and  the  estates 
which  remainwl  unsold  were  clear,  liis  Lordship  ordered  that  the  accumulated  rents 
which  had  lieen  ]Kud  into  the  Bank,  by  the  receiver  a]>])ointed  in  the  cause,  to  abide 
the  event  of  the  causes,  to  the  amount  of  £'20,000,  should  be  ])aid  to  the  said  jilaintift' 
William  Lowndes  ;  and  the  Court  declared  he  was  entitled  to  tlie  estates  devised  to 
liim,  and  ordered  that  he  should  be  let  into  possession  of  the  said  estates  ;  which  he 
[680]  "'•'>-''.  ""tl  tlic  accumulated  rents  were  paid  to  him,  and  he  in  conformity  to  the 
will,  took  ujKin  liimself  and  used  the  name  of  Selby  ;  and  the  decree  was  inrolled. 

The  before-named  Samuel  Selby,  having  afterwards  brought  an  ejectment,  to 
recover  the  ])ossession  of  the  said  estates,  the  said  WilUam  Lowndes  liy  his  then  name 
of  Selby,  filed  his  bill  against  the  said  Samuel  Selby;  stating  the  above  facts,  and  praying 
a  perpetual  injunction. 

On  the  (Jth  of  l'>bruary  1  787,  the  cause  came  on  to  be  heard  before  Lord  'J'hurlow. 
C.  :  It  was  argued,  that  the  Court  having  established  the  will,  and  directed  the  trusts 
to  be  performed,  and  tlie  plaintiff'  Selby  to  be  put  into  possession  of  the  estates ;  the 
defendant  by  bringing  an  ejectment,  was  preventing  the  execution  of  these  trusts, 
and  the  decree  from  liaving  the  effect  intended. 

On  the  part  of  the  defendant  it  was  argued,  the  defendant  did  not  mean,  and  that 
in  fact  he  did  not  dispute  the  effect  of  the  will,  or  the  execution  of  the  trusts  of  it ; 
that  one  of  the  trusts  wiis  a  devise  for  liis  heirs  ;  that  he  the  defendant  was  tliat  heir  ; 
and  that  the  ejectment  brought  by  him,  was  in  order  to  determine  that  right.  His 
Lordship  said  lie  would  consider  of  it.  and  ordered  the  cau.se  to  stand  over  until  tlie 
!)th  day  of  February  1787  :  It  stood  in  the  paper  that  day,  when  his  Lordship  ordered 
it  to  stand  over  until  the  22d  day  of  February  1 787,  and  asked  me  if  I  knew  of  any 
case  that  would  apply,  and  what  my  thouglits  were  of  the  ease  before  him  :  In  conse- 
quence of  which,  1  laid  before  his  Lordship  the  two  cases  of  Lowe  v.  Jollifl'e,  and 
Attorney  General  r.  Montgomery  {suj/ra,  [Dick.]  74).  and  submitted,  that  [681]  n>*  the 
defendant  Selby  suffered  the  bill  file<l  by  Mrs.  Hone,  to  establish  the  will  of  the  testator, 
and  to  which  he  was  made  a  defendant,  as  claiming  to  be  heir  at  law,  to  be  taken  pro 
confesso  again.st  him  for  want  of  his  answer  (wliieh  was  in  effect  confes.sing  he  had 
no  claim) ;  and  as  he  did  not  appear  at  the  time  the  causes  were  heard,  to  assert  the 
claim  made  by  him  as  heir  at  law,  in  his  answer  to  the  bill,  filed  by  the  said  William 
Lowndes,  though  duly  served  with  a  subpoena  for  that  purpose,  and  afterwards  per- 
mitted tlie  decree  or  order  by  wliich  he  was  excluded  (three  only  of  the  defendants 
who  claimed  to  be  heirs  at  law,  being  thereby  permitted  to  bring  ejectments,  leaving 
him  out),  to  be  made  absolute,  although  he  were  served  with  a  subpoena  to  shew  cause 
against  the  said  order ;  whether  the  defendant  Samuel  Selby,  was  not  considered 
by  the  Court,  at  the  time  the  said  order  was  made,  and  is  not  now  to  be  considered 
as  having  abandoned  his  claim,  if  he  had  any  ?  And  if  so,  whether  the  Court  will 
permit  liim  to  resume  it.  while  the  decree  by  which  he  is  excluded,  and  which  is  inrolled, 
remains  in  force  !  In  2  Chan.  Reports,  j).  127,  it  is  laid  down,  "  that  the  Court  will 
"  enforce  the  decree  of  a  former  Chancellor,  until  it  be  duly  reversed  "  ;  And  in  Sorrel 
r.  Carpenter,  2  P.  Wms.  482,  it  is  said,  "  this  Court  will  obhge  all  persons  to  take  notice 
"  of  its  decrees,  as  of  judgments." 

On  a  bill  brought  by  creditors,  on  behalf  of  themselves  and  the  rest  of  the  creditors, 
a  decree  for  an  account  of  what  is  due  to  the  creditors,  and  an  adveitisement  for 
creditors  to  come  in  by  a  day  to  be  fixed,  or  to  be  excluded  ;  and  an  account  of  assets, 
[682]  and  application  of  such  a.ssets  ;  this  Court  will  not  permit  a  creditor  (though 
he  doth  not  come  in  under  the  decree)  to  take  any  legal  metliod  for  the  r<rovery  of 
his  debt  (Brooks  i-.  Reynolds,  28  May  1782  [Dick.  G03J,  and  Kenyon  r.  Woithington, 
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13  March  1786,  supra  [Dick.  668];  Moore  v.  Paste,  26  June  1783).  as  by  that  means 
the  decree  will  be  counteracted ;  and  should  a  creditor  apply  for  leave  to  go  before 
the  Master  to  prove  his  debt,  after  the  time  is  run,  the  Court  wiW  expect  him  to  account 
for  his  remissness  :  And  even  if  he  is  permitted,  it  will  be  upon  terms,  that  it  is  not 
to  disturb  any  dividend  that  may  have  been  made  :  If  a  man  stands  by  and  sees  another 
build  upon  his  ground,  without  forbidding  or  in  any  wise  interrupting  him,  he  will 
not  afterwards  be  permitted  to  claim  that  ground  :  How  far  the  defendant  Selby's 
abandoning  his  claim  in  manner  aforesaid,  his  letting  the  decree  be  executed,  which 
directs  the  accumulated  rents  to  be  paid  to  the  plaintiff",  and  the  plaintiff  to  be  let 
into  possession,  and  the  title  deeds  to  be  delivered  to  him,  wliich  hath  been  done,  be 
analogous,  is  submitted  to  your  Lordship. 

The  cause  standing  for  this  day,  22d  of  Feb.  1787,  in  the  paper  for  direction.s,  his 
Lordship  said,  from  what  he  had  heard,  and  from  what  he  had  read,  this  Court  will 
not  permit  any  person  to  impede  the  execution  of  a  decree,  so  long  as  the  decree  remains 
unappealed ;  and  therefore  his  Lordship  ordered  a  perpetual  injunction. 

[683]  Pope  v.  Gwyn. 
27  Feb.  1787.  Lord  Thurlow,  C. 
The  testator  willed,  that  his  debts  should  be  paid  out  of  his  real  and  personal  e.state, 
and  then  gave  several  legacies,  and  willed  those  legacies  should  be  paid  out  of  liis  real 
and  personal  estate,  that  was  possessed  of,  or  should  be  possessed  of,  or  might  there- 
after be  possessed  of  ;  but  did  not  devise  his  estate,  or  make  any  executor  :  He  left  two 
infants  defendants  in  the  cause,  his  co-heirs  at  law.  The  Court  held  the  real  estates 
to  be  equitable  assets,  and  decreed  them  to  be  sold ;  and  the  infants  the  co-heirs  to 
convey  at  twenty-one  ;  and  the  purchasers  to  hold  and  enjoy  in  the  mean  time. 

MouNT.ilN  V.  Bennet. 

1  March  1787.    Lord  Thurlow,  C. 

A  new  trial  of  an  issue  deiisavit  vel  non,  the  heir  at  law  paying  the  costs  of  the 

former  trial. 
Mr.  Mansfield  on  the  First  Seal  after  Hilary  Term,  applied  on  behalf  of  the  de- 
fendant the  heir  at  law,  for  a  new  trial  of  an  issue  devisavit  vel  non,  which  was  granted, 
upon  payment  of  the  costs  of  the  former  trial.  Mr.  Mansfield  objected  to  his  client's 
paying  the  costs,  it  being  unusual,  as  he  insisted,  for  an  heir  at  law  to  pay  costs.  It 
stood  over  from  the  First  Seal  to  this  day,  for  his  Lordship's  consideration.  Having 
laid  before  his  Lordship  the  cases  of  Birt  v.  Pitt  (supra,  [Dick.]  87)  ;  and  Blount  v. 
Swinnerton  (supra,  [Dick.]  500),  his  Lordship  granted  a  new  trial,  upon  the  defendant's 
the  heir  at  law,  paying  the  cost  of  the  former. 

[684]  Guest  v.  Harris. 
12  March  1787.     Lord  Thurlow,  C. 
Bill  dismissed  on  hearing  the  cause,  with  costs  to  be  taxed  as  to  the  defendant  Cook  ; 
and  the  plaintiff  to  pay  £100  costs  to  the  rest  of  the  defendants. 

MOLINEUX   V.    LUAED. 

9  June  1787.    Lord  Thurlow,  C. 
The  replying  to  an  answer,  the  serving  a  subpoena  to  rejoin,  and  gi^-ing  rules  to 

produce  witnesses,  will  not  prevent  a  defendant  from  moving  upon  his  answer, 

to  dissolve  an  injunction  unless  cause. 
The  bill  was  amongst  other  things  for  an  injunction  ;  and  an  injunction  was  granted 
until  answer,  and  further  order  :  The  defendant  answered,  and  having  let  two  Terms 
pass  without  applying  to  dissolve  it,  the  plaintiff  imagined,  he  did  not  intend  such 
application,  and  therefore  replied,  served  a  subpccna  to  rejoin,  and  then  gave  a  rule  to 
produce  witnesses,  and  prepared  interrogatories:  then  and  not  before,  the  defendant 
obtained  the  usual  order,  to  dissolve  the  injunction,  unless  the  plaintiff  shewed  cause 
to  the  contrary:  the  plaintiff  upon  the  grounds  of  the  preceding  statement,  having 
served  the  defendant  Avith  the  order,  applied  this  day  to  discharge  the  order  for 
irregularity.  .  . 
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Lord  Cluincellor.— Why  did  not  the  plaintiff  take  exceptions  1  lie  had  eight  days 
of  course  to  do  it,  and  upon  apphcatioii,  that  time  would  have  been  enlarged  :  Are 
a  replication  and  a  subpcena  to  stop  a  defendant  from  applying  to  dissolve  the  injunc- 
tion ?  If  so,  a  plaintiti'  may  reply  immediately  on  the  answer's  coming  in,  and  the 
next  day  move  for.  and  sue  out,  and  serve  a  sub])<iiia  to  rejoin  :  and  thereby  pre- 
serve his  injunction,  which  is  only  a  temporary  judgnient.  [685]  until  it  is  seen  whether 
the  ])laintirt"  hath  any  equity,  and  though  continued  to  the  hearing,  will  then  drop, 
unless  the  plaintiff  prove  his  case,  and  it  be  made  perpetual. 

[See  Barnett  v.  Mole,  1837,  1  Keen,  64G.] 

Bkown  i:  i'Aituy. 

1 .3  June  1 787.    Lord  Thurlow,  C. 

A  devise  or  bequest  by  the  testator  to  his  widow,  unless  he  say  it  is  to  be  in  bar  of  dower, 

doth  not  bar  her  dower. 

The  testator  died  seised  of  lands,  of  which  the  defendant,  his  widow,  was  dowable. 
By  his  will,  he  devised  to  his  wife  some  particular  estates  for  life  ;  and  he  also  bequeathed 
to  lier  specific  parts  of  his  personal  estate,  but  did  not  add  in  bar  of  dower  :  the  question 
was,  whether  by  accepting  the  devise  and  bequest  under  her  husband's  will,  she  had 
not  barred  her  claim  of  dower  1  The  Lord  Chancellor  was  clear  she  had  not  ;  for 
it  was  not  her  husband,  but  the  law,  that  gave  her  dower  ;  and  what  her  husband 
gave  her  was  an  addition. 

Ken  RICK  v.  Ci..\yton. 

13  June  1787.     Lord  Thurlow,  C. 

Defendant  cannot  demur  after  having  obtained  an  order  to  answer  only. 

The  defendant  had  obtained  three  orders  for  time  to  answer  only  ;  and  not  answer- 
ing within  the  time  limited,  an  attachment  i.ssued  against  him.  In  July  178G,  he 
j)ut  in  a  demurrer  only  :  Upon  a])plication  to  discharge  the  demurrer  for  irregularity, 
it  was  referred  to  the  Master,  to  see  if  it  were  regular,  or  not ;  the  Master  having  re 
pjrted  it  to  be  regular,  the  plaintiff  took  exceptions  to  the  report;  and,  [686]  upon 
arguing  the  exceptions  this  day,  they  were  allowed. 

Stevenson  v.  Gardner,  2  P.  Wins.  28(5;  Penn  r.  Lord  Baltimore,  12  Feb.  1755, 
were  cited. 

Morse  v.  Stevens. 
25  June  1 777.     Lord  Bathurst,  C. 

In  17G4r,  the  plaintiff  filed  a  bill  to  perpetuate  the  testimony  of  witnesses,  and  ex- 
amined them  ;  but  proceeded  no  further ;  on  the  death  of  a  witness,  which  happened 
in  1777,  the  plaintiff  applied  in  this  cause,  to  publish  the  depositions.  His  Lordship 
was  of  opinion,  that  by  his  neglect  he  had  precluded  himself. 

B.\NISTER    V.    W.W. 

3  July  1 787.     Lord  Thurlow,  C. 

Bill  by  the  assignee  of  a  share  of  the  residue  of  the  testator's  estate,  belonging  to 
one  of  the  residuary  legatees  against  the  trustees  and  executors,  and  also  against  the 
residuary  legatees  who  were  out  of  the  jurisdiction  of  the  Court  (as  the  bill  stated, 
and  was  admitted  to  be  the  fact),  to  establish  the  testator's  will,  and  for  an  account 
of  the  testator's  personal  and  real  estate,  and  to  be  paid  the  share  of  the  charges  be- 
longing to  the  residuary  legatee,  which  he  had  purchased.  The  cause  was  heard  before 
Lord  Thurlow,  on  the  5th  of  February  1782,  when  a  decree  was  pronounced  establish- 
ing the  will,  and  directing  the  nece.ssary  aecoimts.  Some  of  the  residuary  legatees, 
though  still  [687]  abroad,  applied  this  day,  praying  to  have  the  benefit  of  the  decree, 
submitting  to  be  bound  by  it  :  And  it  was  ordered  (they  submitting  to  the  decree), 
that  they  should  be  at  liberty  to  enter  their  appearance  by  their  Clerks  in  Court ;  and 
that  they  should  have  the  like  benefit  of  the  decree,  as  if  they  had  put  in  an  answer, 
and  had  appeared  at  the  hearing  of  the  cause. 

[Mews'  Dig.  Practice,  A,  II,  b;  f ;  XX,  5,  c.    See  Dyson  v.  Morris,  1842,  1  Hare, 

413;  White  v.  Hall,  1830,  1  R.  &  M.  332;  Peed  v.  Curren,  1843,  2  Con.  & 

Law.  391.] 
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Creuze  V.  Bishop  of  London. 

23  July  1787.    Lord  Thurlow,  C. 

The  proper  way  to  bring  a  report,  appointing  a  receiver,  before  the  Court,  is  by 

exception  to  it. 

An  exception  was  taken  to  a  report,  whereby  the  Master  appointed  a  particular 
person  to  be  the  receiver  in  the  cause  :  It  was  objected,  that  exceptions  did  not  lie  to  such 
report.  His  Lordship  said  the  objection  was  not  founded,  for  that  no  act,  judgment, 
or  opinion  of  a  i\Laster  was  conclusive  ;  what  he  had  done  was  an  act ;  it  was  referred 
to  him  to  appoint,  not  to  approve,  as  he  doth  of  a  guardian  or  maintenance,  and  state 
his  opinion  for  the  Court  to  judge  of ;  he  under  the  order  had  appointed  ;  and  there 
was  no  way  to  bring  it  before  the  Court  but  by  excejrtion  ;  and,  being  open  to  ex- 
ception, should  be  confirmed  in  the  usual  way. 

There  were  cited,  Hamilton  r.  Fraidvland,  in  1752,  by  Lord  Hardwicke  ;  and 
Sheppard  v.  Mills,  in  1785. 

[688]  CuRzoN  V.  Green. 

25  July  1787.     Lord  Thurlow,  C. 

Bill  by  four  persons,  for  distinct  demands ;  two  of  them  died  :  the  question  was, 
whether  the  suit  was  abated  ']     His  Lordship  held  it  was. 

COLLDJRIDGE   V.    MoUNT. 

6  Nov.  1787.     Lord  Thurlow,  C. 

If  the  Sheriff  takes  a  bail  bond  on  a  writ  of  ne  exeat  regno,  the  Court  hath 
nothing  to  do  with  prosecuting  the  bond. 

A  writ  of  ne  exeat  regno  ordered  to  issue  against  the  defendant,  until  answer  and 
further  order,  and  to  be  marked  in  £300.  A  writ  was  made  out  and  delivered  to  the 
Sheriff,  by  which  he  was  to  take  the  defendant  on  bail  in  £300  ;  the  Sheriff  took  bail  ; 
the  defendant  appeared  (so  that  he  was  in  Court) ;  and  after  putting  in  two  insuffi- 
cient answers,  left  the  kingdom  (an  insufficient  answer  being  no  answer,  the  plaintiff' 
might  have  taken  the  bill  pro  confesso,  on  a  sequestration  for  want  of  his  answer,  the 
Sheriff  having  given  up  the  bail  bond  to  the  plaintiff',  with  liberty  to  use  his  name, 
being  indemnified)  :  the  plaintiff",  on  the  above  6th  of  November  1787,  moved,  by 
Mr.  Johnson,  for  leave  to  put  the  bail  bond  on  suit,  which  was  granted.  The  applica- 
tion being  quite  novel,  after  stating  the  above  facts,  I  submitted  to  his  Lordship,  whether 
this  Court  had  any  thing  to  do  with  the  business,  other  than  to  call  on  the  Sheriff  to 
produce  the  defendant.  Lord  Chancellor  said,  he  would  think  of  it ;  and,  on  Mr. 
Johnson's  mentioning  it  again  on  the  14th  of  November,  Lord  [689]  Chancellor  said 
he  had  nothing  to  do  with  prosecuting  the  bond,  and  rescinded  the  order  he  had  made. 

Fox  r.  Mackreth. 

23  Nov.  1787.    2  Bro.  C.  C.  400,  S.  C. 

Inadequacy  of  price  alone  not  sufficient  to  set  aside  an  agreement. 

In  the  course  of  hearing  this  cause,  on  an  appeal,  the  bill  being  to  set  aside  a  purchase 
made  by  the  defendant  of  the  plaintiff,  just  after  he  had  attained  twenty-one,  for  fraud 
and  imposition,  and  undue  advantage :  It  was  said,  that  all  the  Barons  of  the  Ex- 
chequer, on  the  21st  of  June  1787,  were  unanimous,  that  inadequacy  of  price  alone 
was  not  sufficient  to  set  aside  an  agreement. 
[See  case  more  fully  reported,  2  Bro.  C.  C.  400  ;  2  Cox,  320;  Wli.  &  T.  L.  C.  7th  ed. 

vol.  ii.  p.  709.] 

Parkins  v.  Morris. 

5  Dec.  1787.    Lord  Thurlow,  C. 

Reasons  for  granting  a  partial,  or  short  writ  of  execution  of  a  decree. 

Mr.  Ainge,  for  the  plaintiff,  having  before  moved  for  an  order  to  warrant  a  short 
writ  of  execution  ;  his  Lordsliip  having  doubts  as  to  the  propriety  of  the  motion,  desired 
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Mr.  Aiiigc  to  p(>st]uiiie  it  to  a  fiitiue  day  ;  and  said  ho  would  have  iiio  state  to  him 
what  was  the  practice.  In  ohedience  to  liis  commands,  I  submitted  to  liis  Lordship  : — 
Tliat  the  nuKlo  of  prot-eeding  against  a  party  in  a  cause  for  a  contempt,  is  by  atUich- 
iiient.  e.\ce))t  such  contem])t  lie  grass  niisbeliaviour  ;  in  whidi  case  it  is  by  application 
to  commit  him.  Tlie  ground  for  an  attachment  which  issues  of  coursf.  is  disohedi<'nc(> 
to  Something  under  the  (Jreat  Seal,  such  as  a  subpoMia  to  appear,  and  answer  ;  or  a 
writ  of  execution,  such  [690]  ^^'''t  '"'ing  necessary  when  a  party  is  driven  to  enforce 
a  decree  :  The  expcnce  is  home  by  the  i)arty  suing  it  out,  unless  the  other  ])arty  sulTer 
an  attachment  to  issue  ;  in  which  case,  it  comes  within  the  costs  of  his  contempt.  As 
it  wa.s.  and  is  s;dd  to  bo  still  the  rule,  that  a  judgment  cannot  be  divided,  but  that  a 
writ  of  execution  nuist  be  of  the  wliole,  tudcss  by  special  order  ;  it  was  tlie  habit  of  the 
Court  fifty  years  back,  .Mr.  D.  speaks  from  liis  own  experience,  to  grant  orders  for 
tlie  purpose,  of  warranting  a  partial  or  short  writ  of  execution  of  a  decree,  which  with 
gi-eat  submission  appeai-s  to  be  reasonable,  for  a  plaintiff  may  be  driven  to  comjiel  a 
particular  dcfeiulant  to  obey  a  particular  direction,  quite  unconnected  with  a  multi- 
plicity of  otiier  directions,  which  concern  tlie  other  i)artie.s.  For  instance  :  A  decree 
establishing  a  will,  and  dire<-ting  the  trusts  to  be  executed,  with  the  consequential 
accounts  ;  stile  of  the  real  estate  in  aid  of  the  i)eisonal  ;  guardian,  maintenance,  and 
receiver;  and  tlicn  a  direction  for  a  particular  defendant,  vvhoclaimcil  a  beneiicial  interest 
in  Stoi'ks  or  security,  purcha.sed  or  taken  in  his  name  by  the  testator  to  transfer  or  assign 
them,  and  to  account  for  and  pay  the  interest ;  tlie  .Master  makes  his  report,  and  states 
the  result  of  the  accounts  and  inquiries,  and  particularly  finds  that  the  ilefendant  had 
receiveil  the  sum  of  :  .Slundd  the  piaintilT  bo  under  the  necessity 

to  enforce  the  decree  against  such  defendant,  if  according  to  the  rule,  he  must  in  the 
writ  of  execution  write  the  whole  of  the  decree  and  report,  tlie  expence  will  be  consider- 
able, and  will,  shoulii  the  defendant  immediately  comply  with  it,  fall  on  the  piaintilT  ; 
on  th"  [691]  contrary,  should  it  be  confined  to  that  part  which  relates  solely  to  the  said 
defendant,  it  will  come  within  a  very  narrow  compass.  The  order  to  warrant  such 
pjirtial  writ  will  state,  that  by  the  decree  it  was  an\ongst  other  things  ordered  that  the 
defendant  should,  i'c.  ;  that  the  .Muster  had  made  his  report,  and  therein',  as  to  the 
said  defendant,  found  there  was  due  from  him  the  sum  of  ;  that  the  plaintiil' 

had  aj)plied  to  him  for  payment,  wliich  he  had  refused  ;  and  therefore  it  was  prayed. 
&c.  :  which  is  ordered  accordingly  :  and  the  (!ourt  may,  as  it  frequently  doth,  fix  a 
time,  which  by  the  decree  is  indefinite.  Mr.  Ainge  moved  again  the  above  day  :  his 
Lordship  siiid  he  was  satisfied,  and  granted  the  motion. 

Sir  Jamis  Wuigiit  r.  Nutt  and  Pinbury. 

23  Jan.  1788.    Lord  Tliurlow,  C. 

The  plaintiff  was  governor  of  tJeorgia  in  America,  in  the  time  of  tlie  rebellion  :  he 
was  banished,  proscribed,  and  his  estate  confiscated  ;  and  being  indebted,  the  creditor, 
who  is  abroad,  ajipoints  an  attorney  here  to  sue  :  The  attorney  brings  an  action  against 
both  :  The  delitor  files  a  bill  against  both  jirineipal  and  attorney.  Upon  the  answer 
of  the  attorney,  the  principal  being  still  abroad,  the  i)laintin  applies  for  an  injunction. 
It  was  said  it  should  have  been  upon  an  affidavit  of  facts,  the  principal  being  abroad. 
But  the  Lord  Chancellor  held,  that  equitable  grounds  differ  from  all  others  brought 
before  a  Court,  and  upon  paying  the  sum  of  £I!)82,  into  Court,  an  injunction  was 
granted  until  the  principal  put  in  his  answer,  with  liberty  to  proceed  to  judgment  with 
a  stay  of  execution. 

[692]  Errington  v.  Aynsly. 

22  Feb.  1 788.    Sir  Lloyd  Kenyon,  M.  R.,  sitting  for  Lord  Chancellor. 

.\  liill  will  not  lie  to  compel  the  iierformance  of  an  agreement  to  build  an  house  ;  but 

it  will  to  compel  a  conveyance  of  land,  because  there  is  a  thing  certain  to  be  conveyed. 

Bill  to  be  relieved  against  the  penalty  of  a  bond,  conditioned  for  maintaining  a  bridge 
across  the  Tyne,  from  Hexham  in  Northumberland  ;  the  bridge  w.as  destroyed  by  an 
extraordinary  flood  in  one  night,  and  the  foundation  of  the  river  being  so  bad  at  that 
8{)ot  as  to  make  it  impossible  to  build  one  that  would  stand  ;  the  cau.se  came  on  to  be 
heard,  and  after  hearing  the  defendant's  defence,  his  Honour  put  it  oR  merely  for  the 
purpose,  and  in  hopes,  that  the  Justices  of  the  Peace  at  the  Quarter  Sessions  and  the 
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pliiiiilill'  wotiltl  .settle  matters,  wljii-li  hi'  recdinineiiilcd  :  His  Honour  moiitionod  a  case 
in  the  Court  of  Exchequer,  in  wliieh  lie  and  Mr.  .Madocks  were  counsel,  the  name  of 
the  cause  Shakerly  v.  Loixl  Kihnurry  ;  the  hill  was  to  compel  the  defcnd.uit  to  keep  up 
the  bed  and  banks  of  a  river,  bocau.se  the  not  doing  of  it  was  ])ermissivc  wast(%  as  it  lot 
the  water  out,  and  oveillowed  the  adjacent  grounds;  his  Honour  ])ut  tiic^  foliowiiig 
question  :  Did  you  ever  Uuow  an  instance  of  a  i>ill  to  compel  a  defcud.iiit  to  |)erform 
an  agreement  to  build  ati  house  %  Certainly  not ;  but  to  compi^l  a  cotiveyanre  of  laud 
you  may,  because  there  is  a  thing  eiM-tain  to  be  convoyiMl. 

[693]  I'Idwai'.ds  r.  Poor,. 

25  Feb.  I  788.     Sir  f-lnvd  Keiiyou,  M.  R. 

A  defendant  ag;iinst  whom  tlie  Serjeaiit  at  .\rms  w;is  ordered  to  go,  for  not  i)roilueing 
deeds  ])ursuant  to  a  d(!cree,  being  a  lodger  .aud  ki«j)iug  himself  locked  U])  e.xeept  on 
a  Sunday,  so  that  the  Serjeant  at  Arms  could  not  execute  his  warrant,  and  the  |)laiutilV 
being,  as  it  was  su])pf)sc;d  without  remedy,  a[i[)lied  by  motion,  that  a  commission 
of  rebellion  un'ght  issue  to  commi.ssioners  who  can  break  locks,  &c.,  but  it  was  denied  ; 
it  being  a  writ,  which  if  warranted,  issues  of  course. 

An  application  quite  out  of  course  being  intended  to  the  Lord  Chancellor,  but  ln^ 
being  confin(!d  by  ilhie.ss,  was  the  above  day  made  to  the  M;ist(U'  of  tin'  Ivolls  ;  t!ie 
Kegister  thought  it  his  duty,  to  ap|)rise  his  Honour  of  it,  jus  h(!  had  liis  Lordship  l)efore, 
what  the  intended  aiiplicatiou  was,  .-lud  tin;  ca.se  on  which  it  was  meant  to  he  grounded  ; 
and  premised,  that  tin;  established  ])ra.ctic(!  and  course  of  proceeding  agaitist  a  party 
for  not  performing  a  duty  decreed  (except  for  not  ])roducing  deeds  before  the  Master, 
or  putting  in  his  examination),  is  by  attachment,  attachment  with  [jroclaination,  com- 
mission of  rebellion.  These  are  issued  of  cour.se  without  an  order;  must  be  i.ssued 
and  returned,  and  if  non  est  inventus  bo  returned,  the  next  process  is  the  Serjeant  at 
Arms,  which  is  by  order. 

For  not  producing  deeds,  &c.,  l)efo)'c  the  Master,  pursuant  to  a  decretal  order,  the 
common  and  usual  c()ursc  is,  to  apply  in  the  first  instance  for  an  order,  ujion  the  Master's 
certificate,  that  the  party  do  produce,  &c.,  in  four  days,  or  that  the  Serjeant  do.appn^lu^nd 
the  defendant,  and  bring  him  into  this(!ourt,  to  answer  hiscontem])t  :  should  the  jtarty 
be  taken,  he  is  brought  into  ('ourt,  and  turned  over  to  the  Fleet,  and  thereupon  the 
Court  will  of  course  grant  a  s(questration. 

So  if  the  Serjeant  at  Arms  i-eturn  non  est  inventus,  the  (!ourt  will  upon  such  return 
(see  printed  onlers  of  Court,  fol.  '20.3,  concerning  the  Serjeant  at  Arms)  grant  a 
se(piesti-ation. 

[694]  i'lic  ground  of  the  application  is,  that  by  the  decree,  accounts  are  directed, 
and  t  he  estate  in  question  to  be  sold  ;  and  in  order  thereto,  all  deeds,  &c.,  in  the  custody 
or  i)ower  of  any  of  the  parties,  are  to  l)e  produced  before  the  Master. 

'J'he  defend.-uit  in  whose  custcKly  the  writings  are,  refusing  to  jiroduce  them  though 
sununoiied,  tlu!  conunon  order,  upon  the  Master's  certificate,  for  the  Serjeant  at  ,\rms 
U>  ap[)rehend,  and  bring  the  defend.iiit  into  Court  hath  been  granti^l  :  The  defendant 
is  a  lodger,  and  keeping  himself  shut  up  in  his  ap.artments,  except  on  a  Sund.ay,  the 
Serjeant  at  Arms  cannot  execute  his  warrant. 

The  plaintilT  ui)on  a  supposition  ho  is  without  remedy,  intends  to  ap])ly  for  .an  order, 
that  ho  may  he  at  liberty  to  sue  out  a  commi.ssion  of  rebellion,  (a  process,  as  helore  ob- 
served, that  is  never  used  in  such  a  contempt  as  the  present,  but  if  issued,  is  without 
order,  and  is  sued  out  of  course),  for  that  such  writ  as  it  is  said,  may  bo  executed  on  a 
Sunday,  and  according  to  Crompton  p.  47,  "  the  Commissioners  may  break  open  the 
"  ]).-jrty's  house,  or  the  house  of  another  where  he  is." 

Sui)|)ose  th(!  (!oin-t  should  gr.-uit  tin;  order,  and  tlu'  pl.iinlilT  sliouM  sue  out  a  com 
mission  of  rel)ellion,  the  C'ommissioneis  can  oidy  att.icli  th(^  body,  and  bring  the  p.'irly 
into  Court  ;  their  authority  doth  not  extend  to  his  projuM'ty  ;  but  with  great  submission, 
the  plaiutilf  h.atli  his  remedy  in  the  ordiu;u-y  way,  if  he  will  pursue  it :  lie  hath  .an  order 
for  tlu!  Serjeant^  at  .\rms  to  apiirehend  and  bring  the  detend.int  into  ('ourt  ;  he  can, 
or  he  cannot  apiirehend  him  ;  if  he  (hitli,  lie  will  bring  the  defendant  into  Court,  and 
he  will  be  tiMiied  [695]  i»vcr  to  the  Fleet,  and  thereupon  the  tlourt  will  of  conr.st>  grant 
a  sequestration  ;  if  he  return  a  non  est  iiive.nlus,  ujion  such  return,  the  Court  will  like- 
wise order  a  sequestration,  which  not  only  goes  as  originally  ad  rem.  but  to  all  the 
personal  piojierty  of  the  contenuior. 
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Should  he  keep  the  door  of  his  apartments  shut,  and  refuse  to  deliver  possession 
to  the  sequestratoi-s,  the  Court  will  of  course  upon  their  certificate,  grant  an  order, 
to  enjoin  him  to  deliver  possession  to  the  sequestrators,  and  upon  service  of  the  order, 
and  disobedience,  an  attachment  issues  of  course  (which  is  not  to  be  executed),  and 
upon  this  the  (^ourt  will  order  a  writ  of  assistance,  to  put  the  sequestrators  into 
possession:  So  it  was  ordered  by  Lord  Ilardwicke  in  Bird  v.  Littlehalcs,  19th 
March  1"42,  the  defendant  was  in  contempt  to  a  sequestration,  for  not  performing  a 
decree,  and  kept  his  doors  shut  against  the  sequestrators,  and  would  not  let  them  into 
possession. 

Bingham  v.  Bingham,  the  like,  the  9th  of  December  1751. 

On  the  2Gth  of  February  1788,  Mr.  Scott  made  Jiis  intended  motion  :  But  bis 
Honour  taking  notice  of  what  had  been  submitted  to  him,  adopted  tlie  reasons,  and 
denied  the  motion. 

[696]  Sweet  v.  Partridge. 

28  Feb.  1788.    Sir  Lloyd  Kenyon,  M.  R.,  sitting  for  Lord  Chancellor. 

Where  satisfaction  is  sought  out  of  real  assets  descended  to  an  infant  heir,  so  tliat  the 
parol  may  demur,  the  Court  will  appoint  a  receiver  of  the  real  estate  descended. 

Bill  by  creditors,  for  satisfaction  out  of  the  personal  assets,  and  if  not  sufficient, 
out  of  the  real  assets  descended  to  an  infant  heir  :  On  liearing  the  cause,  accounts 
of  the  intestate's  debts  and  of  liis  personal  estate  were  directed,  and  directions  were 
also  given  for  payment  of  the  debts ;  but  as  to  directing  satisfaction  out  of  the  real 
assets  descended,  his  Honour  said  he  could  not,  because  the  parol  might  demur  :  It 
was  then  pressed  to  have  a  receiver  appointed  of  the  said  real  estates,  the  propriety 
of  which  his  Honour  doubted,  though  he  said  it  was  his  wish  to  do  it ;  and  upon  the 
Counsel  saying,  it  had  been  done  by  the  Lords  Commissioners  in  July  1783,  in  a  cause 
Docker  r.  Horner  ;  and  since  by  Lord  Thurlow,  on  a  motion  before  the  hearing  (which 
to  my  knowledge  he  (Hd,  but  I  cannot  at  present  recollect  the  title  of  the  cause),  liis 
Honour  gave  the  Comisel  leave  to  mention  it  on  a  future  day. 

Mr.  Scott  mentioned  it  this  day,  and  jiroduced  the  deciee  in  Docker  v.  Horner  : 
His  Honour  said  he  was  pleased  to  find  an  instance ;  that  he  was  certain  the  jiarol 
demurring  was  to  the  disadvantage  of  an  infant,  and  ordered  a  receiver  to  be  appointed 
of  the  real  estate  descended. 

[S.  C.  1  Cox,  433.] 

[697]  S>UTH  t'.  Morris. 
1  March  1788.  Sir  Lloyd  Kenyon,  M.  R.  2  Bro.  C.  C.  311,  S.  C. 
On  a  bill  brought  for  the  purpose  of  getting  rid  of  a  lease,  offering  to  surrender 
it,  and  to  make  all  possible  satisfaction,  which  the  defendant  resisted  ;  it  was  said 
by  Sir  Lloyd  Kenyon,  M.  R.,  that  this  Court  will  not  decree  contracts  to  be  carried  into 
e.vecution,  merely  for  the  purpose  of  harassing  parties.  Hales  v.  Dodd,  cited  2  Atkins, 
was  mentioned. 

[See  case  more  fully  reported,  2  Bro.  C.  C.  311.] 

Price  v.  James- 
5  March  1788. 
Demurrer  to  a  bill  for  want  of  equity. 

Lord  Thurlow,  0. — The  bill  prays  discovery  and  relief:  the  plaintiff  makes  the 
discovery  ancillary  to  the  relief :  1  have  thought  of  it  often,  and  know  there  are 
opinions  for  it,  but  I  think  a  demurrer  will  lie ;  therefore  allow  tlie  demurrer. 

Bevnon  v.  Collins. 
5  March  1 788.     2  Bro.  C.  C.  323,  S.  C. 
On  a  devastavit  by  the  husband  of  an  executrix  or  administratrix,  of  the  estate 
of  her  testator  or,  intestate ;  this  Court  will  charge  the  wife,  after  the  death  of  her 
husband. 
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Cases  cited:  Cro.  Car.  5G4;  Vaughan  v.  Morris,  Dyer,  210;  Wentworth's  Law 
of  Executors ;  Comyn's  Digest,  under  title  of  Administrator. 

Per  curiam. — Decree  the  wife  to  pay  the  money  found  due,  on  accoimt  of  the 
devastavit. 

[Mews'  Dig.  Executor  and  Administrator,  VIII.  See  Adair  v.  Shaw,  1803,  1  Sch. 
&  Lef.  243  ;  Soady  v.  Turnbull,  1866,  L.  R.  1  Ch.  494,  35  L.  J.  Ch.  784,  12 
Jur.  N.  S.  612,  14  W.  R.  955.] 

[698]  Jeremiah  Bixly,  on  behalf  of  himself  and  the  rest  of  the  creditors  of  Francts 
Eley,  deceased,  Plaintiffs ;  Sarah  Eley,  the  widow  of  the  said  Francis  Eley  ; 
John  Humphrey  and  John  Steane,  the  executors ;  Sarah  Eley  an  infant,  the 
daughter  of  the  said  Francis  Eley  ;  John  Eley  the  younger,  and  James  Young 
and  his  Wife,  Defendants. 

2  April!  788.     2  Br.  C.  C.  324,  S.  C. 
Defect  of  the  surrender  of  a  copyhold  estate,  supplied  for  the  benefit  of  creditors. 

The  bill  was  for  an  account  and  payment  of  the  testator's  debts  out  of  his  personal 
estate,  and  if  not  sufficient,  out  of  his  copyhold  estates  devised  for  that  purpose  (which 
not  having  been  surrendered),  to  have  that  defect  supplied ;  and  if  the  copyhold  estate 
should  not  be  sufficient,  to  have  the  deficiency  raised  out  of  other  real  estates  of  the 
testator,  which  lie  had  specifically  devised. 

The  bill  stated  that  the  testator  was  seised  of  copyhold  estates,  and  likewise  of  free- 
hold estates  ;  that  on  the  20th  of  January  1783,  he  made  his  will,  and  thereby  willed, 
that  his  executors,  their  executors,  administrators,  or  assigns,  should  as  soon  as  con- 
veniently could  be  after  liis  death,  sell  his  copyhold  estate  (which  he  described),  in 
trust,  to  apply  tlie  money  to  arise  thereby,  and  the  rents  and  profits  till  sold,  for  and 
towards  payment  of  his  debts,  special  and  simple  ;  and  if  there  should  be  any  residue, 
he  willed  his  executors  should  place  the  same  out  at  interest,  until  Sarah  his  daughter 
should  attain  twenty-one,  when  the  same  should  be  paid  to  her,  and  the  interest  to 
arise  [699]  during  her  minority,  to  be  applied  towards  her  maintenance  and  education  ; 
if  she  died  before  twenty-one,  he  gave  the  principal  money  to  his  wife  ;  he  devised 
to  his  wife  Sarah,  and  to  her  heirs  and  assigns,  all  his  messuages,  lands,  &c.,  by  de- 
scription, at  Thorpe,  and  devised  unto  his  executors,  their  heirs,  and  assigns,  until 
his  said  daughter  Sarah  should  attain  twenty-one,  all  his  messuages,  lands,  &c.,  by 
description,  at  Bradford,  to  apply  the  rents  and  profits  for  her  maintenance,  and  when 
she  attained  twenty-one,  he  devised  the  said  last-mentioned  lands,  &c.,  to  liis  said 
daughter  in  fee  simple  ;  if  she  died  before  without  issue,  he  devised  the  same  to  his 
said  wife  for  life,  and  after  her  death,  to  liis  brother  John  Eley  for  life  ;  and  after  his 
death,  to  his  nephew  John,  in  fee  simple  ;  and  gave  to  John  Montford  and  John  Stean 
whom  he  named  jointly  with  liis  said  wife  executors  of  his  will,  and  gave  them  £10 
each  for  their  trouble  ;  and  gave  the  residue  of  his  personal  estate  to  his  said  wife. 
The  testator  died,  and  his  executors  proved  his  will,  possessed  his  personal  estate,  and 
entered  on,  and  received  the  rents  and  profits  of  the  real  estates  devised  totheni,  but 
neglecting  to  pay  his  debts,  under  pretence  that  the  copyhold  estate  devised  in  aid 
of  the  personal,  was  not  surrendered  to  the  use  of  the  will,  the  plaintiff  filed  his  bill 
for  the  above  purpose,  insisting  that  the  copyhold  estate  being  devised  for  the  payment 
of  debts,  the  defect  of  its  not  having  been  surrendered  ought  to  be  supplied. 

The  cause  was  heard  on  the  11th  of  February  1786,  when  the  will  was  declared 
well  proved,  and  decreed  to  be  established,  and  an  account  of  the  personal  estate,  and 
an  application  of  it,  in  payment  of  his  [700]  debts,  was  likewise  decreed,  and  if  deficient, 
the  consideration  how  the  deficiency  was  to  be  raised,  was  reserved  :  The  Master  made 
his  report,  and  certified  that  the  personal  estate  was  not  sufficient  to  pay  the  testator  s 
debts. 

On  the  2d  April  1788,  the  cause  came  tctUx  lieard  before  Lord  Thurlow  for  further 
directions,  when  Mr.  Mansfield  and  Mr.  Aiiige  saying  it  was  a  rule,  that  where  a  copy- 
hold estate  was  not  surrendered,  and  the  testator  died  seised  of  freehold  estates,  that 
those  estates  should  be  first  resorted  to,  before  recourse  was  had  to  tlie  copyhold  estate  ; 
and  such  likewise  being  his  Lordship's  idea  (without  attending  to  the  will,  which 
was  not  read),  he  ordered  subsequent  interest  to  be  computed  ;  he  ordered  the  deficiency 
of  the  personal  estate  to  be  raised  out  of  the  testator's  freehold  estates  devised  to  his 
wife  and  daughter,  pari  passu,  and  if  those  estates  should  not  be  sufficient,  the  deficiency 
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to  be  raised  out  of  the  copyhold  estate,  and  the  infant  lieir  to  convey,  or  surrender 
at  twenty-one. 

The  will  not  having  been  read,  but  it  appearing  upon  looking  into  it,  that  it  was 
the  manifest  intention  of  the  testator,  that  the  copyliold  estate  sjiould  be  applied  in 
aid  of  his  personal  estate,  that  his  wife  and  child  might  have  tlie  benefit  of  his  specific 
devises  of  his  freehold  estates  to  tliem  respectively,  which  otherwise  would  be  frustrated, 
and  the  wife  thereby  be  left  unprovided,  and  the  wife  being  likewise  beneficially  in- 
terested in  any  surplus  there  might  be  of  the  money  to  arise  by  sale  of  the  copyhold 
estate,  after  payment  of  his  debts,  and  understanding  it  to  be  a  rule,  that  the  ('ourt 
will  supply  tiie  defect  of  surrender  for  a  credi  [701]  tor,  and  unprovided  wi<low,  and 
younger  children,  1  took  the  liberty  to  lay  the  will  befm-e  his  Lordshi]),  with  what  had 
struck  me,  with  the  following  cases  ;  and  submitting,  that  instead  of  assisting,  it  would 
be  taking  from  the  widow  the  provision  made  for  her,  should  the  freehold  estate  devised 
to  her  be  first  sold.  The  cases  were,  Drake  v.  Robinson,  1  P.  Wms.  443  ;  Toilet  v. 
Toilet,  2  P.  Wms.  489  ;  Harris  v.  Ingledew,  3  P.  Wms.  91. 

His  Lordship  some  time  after  sent  for  me,  said  he  had  read  the  will  and  the  eases, 
and  was  satisfied  that  the  copyhold  estate  should  be  first  sold  in  aid  of  the  personal 
estate,  and  the  heir  to  surrender  at  twenty-one,  and  the  purchaser  to  hold  and  enjoy 
in  the  mean  time  ;  and  the  iniinites  were  altered  accordingly. 

Watkins  v.  Bush. 

30  April  1788.     Sir  Lloyd  Kenyon,  M.  P.,  sitting  for  the  Lord  Chancellor. 

A  denuirrer  being  allowed,  the  bill  is  out  of  Court,  and  the  plaintiff'  cannot  amend  it. 

The  plaintiff  having  filed  liis  bill  in  this  Court,  the  defendant  denuirred  to  it,  which 
demurrer,  upon  argument,  was  allowed  :  Afterwards  the  plaintiff  improperly  obtained 
an  order  to  amend  his  bill,  and  amended  it  accordingly  :  To  the  liill  so  amended,  the 
defendant  demurred,  as  being  irregular  ;  and  the  above  day  Mr.  Scott  and  Mr.  Stainsby 
argued  the  demurrer.  His  Honour  overruled  the  demurrer,  saying,  that  by  demurring, 
the  defendant  waived  the  irregularity  ;  that  when  a  demurrer  is  allowed,  the  cause  is 
out  of  Court,  and  the  bill  cannot  be  amended  ;  that  the  step  the  defendant  should  have 
taken  (if  any  were  necessary),  should  have  been  [702]  to  applj'  to  discharge  the  order 
to  amend  for  irregularity. 

[Put  query  :  As  the  cause  is  out  of  Court,  how  could  he  apply  1  And  whetlicr  it 
would  not  be  more  advisable  for  the  defendant  not  to  pay  the  lea.st  regard  to  any  step 
the  plaintiff  might  take,and  leave  it  to  the  plaintiff  to  justify  any  unwarrantable  measure 
he  might  adopt  to  compel  the  defendant  to  pay  obedience  to  it  1 — J.  D.] 

Halfred  v.  Jenning. 
30  April  1788.     Sir  Lloyd  Kenyon,  M.  R.     2  Pro.  C.  C.  336,  S.  C 
I'lea  to  a  bill  for  a  discovery,  and  an  account  of  partnership  dealings  and  transactions. 
A  clause  in  tlie  partnership  articles,  that  no  bill,  &c.,  should  be  brought  until  the 
matter  had  been  referred  to  arbitrators,  and  their  ailiitration,  and  their  award  made, 
plc.ided,  and  allowed. 

Pill  by  one  of  tlie  surviving  pai'tners  against  another  partner,  and  the  representative 
of  a  deceased  partner,  for  an  account  of  the  partnership  deahngs  and  tran.saetions, 
and  for  a  production  and  discovery :  The  defendant  pleaded,  and  stated  in  the  plea 
a  clause  in  the  partnership  articles,  fiy  which  it  was  covenanted,  that  no  bill,  suit,  A-c, 
should  be  brought  respecting  the  partnership,  until  the  matter  should  have  been 
referred  to  arbitration,  and  the  arbitrator  should  have  made  his  award. 

For  the  plaintiff  it  was  said,  that  where  a  pica  went  to  the  relief  and  discovery. 
It  might  be  good  as  to  the  relief,  but  not  to  the  di.sco very  ;  and  Wellington  r.  Mackintosh, 
■J  .\tk.  5()9  ;  and  Fletcher  r.  Rnymond,  l^ore  Lord  Thurlow.  were  cited. 

His  Honour  took  notice  of  the  statute  of  the  9th  of  King  William  the  .3(1,  intituled. 
\n  act  for  determination  of  difl'eiences  by  arbitration  "  ;  and  .said,  that  arbitrators 
under  an  agreement  of  the  party  liave  not  power  to  call  witnesses  before  them,  and  to 
exa-[703]-mine  them  ;  that  the  partnership  articles  under  which  the  parties  acted 
and  were  bound,  pointed  out  the  previous  steps  to  be  taken  ;  that  these  steps  had 
not  been  taken  ;  that  till  then,  and  it  was  seen  what  would  be  the  award,  the  plaintiff 
had  no  business  here,  and  therefore  allowed  the  plea. 
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Robinson  v.  Lord  Byron. 
9  May  1788.    Lord  Thurlow,  C. 
Application  to  discharge  a  sequestration  issued  against  the  defendant  for  breacli  of  an 
injunction  to  stay  waste,  upon  the  ground  tliat  tlie  defendant  had  put  in  his  answer, 
and  that  therefore  it  was  irregular  ;   but  as  the  injunction  was  in  force,  the  defendant 
not  having  appUed  to  dissolve  it,  the  Court  denied  the  motion. 

The  injunction  having  issued  against  the  defendant,  to  stay  him  from  working 
or  using  the  shuttles,  flood-gates,  &c.,  until  his  answer  and  further  order;  and  the 
defendant  having  been  guilty  of  a  breach  of  the  injunction,  the  plaintiff'  gave  notice, 
and  moved  for  the  sequestration  against  the  defendant,  which,  after  hearing  Counsel 
on  both  sides,  was  granted. 

On  the  second  Seal  Lord  Byron  moved  to  discharge  the  order  for  the  sequestration 
for  irregularity,  for  that  he  had  put  in  an  answer. 
He  had  not  applied  to  dissolve  the  injunction. 

It  was  ordered  to  stand  over ;  and  Mr.  Green,  who  then  attended,  was  directed  to 
mention  it  to  me  ;  and  agreeably  to  his  Lordship's  pleasure,  I  submitted  that  although 
an  injunction  should  be  irregularly  issued,  yet  it  was  to  be  obeyed,  as  was  laid  down  by 
Lord  Nottingham,  in  Woodward  v.  King  (2  Ch.  C.  203),  Mich.  Term,  26  Car.  2  [1674]. 
It  therefore  was  of  no  consequence  whether  the  injunction  was  ill-founded  or 
irregular ;  the  Court  thought  proper  to  grant  an  injunction  to  prevent  the  defendant 
from  doing  further  mischief  until  answer  and  further  order  ;  it  had  not  been  dissolved, 
and  till  then  it  was  [704]  to  be  observed ;  and  the  defendant's  having  done  what  he  was 
expressly  enjoined  from,  and  his  person  being  privileged,  a  sequestration  was  ordered 
to  issue  against  him  :  it  was  to  be  observed,  not  in  mesne  process,  but  for  breach  of  a 
duty.  And  it  might  not  be  improper  to  attend  to  the  order  for  the  sequestration  : 
It  states  the  order  for  the  injunction  to  stay  the  defendant,  his  servants,  and  that  the 
defendant  had  been  served  with  the  injunction  from  working,  or  u.sing  the  shuttles, 
&c.  :  It  further  states,  that  the  defendant  had,  in  violation  of  the  injunction,  done 
what  he  was  enjoined  from  ;  that  the  plaintiff  had  thereby  sustained  great  injury  ; 
and  therefore  for  breach  of  the  injunction,  after  hearing  Counsel  on  both  sides,  it  was 
ordered  that  a  sequestration  should  issue  until  further  order.  Had  the  defendant 
been  a  commoner,  the  language  of  the  order  would  have  been  "  until  he  cleared  his 
contempt,  and  the  Court  should  make  further  order."  And  it  was  submitted,  that 
although  the  word  contempt  was  not  used,  the  offence  was  the  same  as  if  committed 
by  a  common  person,  and  if  he  had  not  been  privileged,  he  would  have  been  committed  ; 
the  mode  of  proceeding  for  a  contempt  such  as  the  present. 

On  application  of  a  party  to  be  discharged  for  a  contempt,  the  Court  considers  the 
nature  of  it  and  the  conduct  of  the  party,  and  whether  he  hath  done  all  he  otight, 
or  could  do,  in  satisfaction  for  his  breach  of  the  duty,  to  the  party  injured. 

For  instance  :  where  a  defendant  is  in  contempt  for  taking  out  execution  on  a  judg- 
ment at  law,  the  Court  will,  before  they  discharge  him,  make  him  do  away  every  thing 
beyond  the  limit  he  was  permitted  to  proceed,  [705]  as  your  Lordship  did  in  Williams 
V.  Axe,  13th  April  1779. 

The  sheriff  had  levied  money  under  a  judgment  before  the  bill  was  filed ;  after  an 
injunction  had  issued  to  stay  the  defendant's  proceeding  at  law,  the  defendant  attached 
and  received  the  money  from  the  sheriff',  your  Lordship  took  this  distinction,  and  said 
that  if  the  sheriff  voluntarily  paid  the  money,  it  would  not  have  been  a  breach  of  the 
injunction  ;  but  as  the  defendant  compelled  the  sheriff'  to  pay  it,  it  was  such  breach  ; 
and  ordered  the  defendant  to  return  the  money. 

The  injunction,  as  before  observed,  is  until  answer  and  further  order,  and  though 
the  defendant  hath  put  in  his  answer,  yet  it  is  not  thereupon  dissolved  of  course  ;  and 
as  he  hath  applied  to  dissolve  the  injunction,  it  still  subsists,  and  so  long  as  it  doth 
subsist,  the  Court  will  enforce  it.  And  when  apphcation  for  such  purpose  shall  be  made, 
it  may  happen  the  Court  may  take  into  consideration  the  matter  of  the  injunction, 
and  the  past  conduct  of  the  defendant,  as  Lord  Hardwicke  did  in  the  case  of  the  Attorney 
General  v.  Burrows,  6th  May  1747  (supra.  [Dick.]  128);  and  in  an  anonymous  case 
in  3  Atk.  567  :  An  injunction  to  stay  wa.ste  on  filing  the  bill  had  been  granted  ;  the 
defendant,  on  the  putting  in  of  his  answer  (by  which  he  said,  that  .since  filing  the  bill 
he  had  not  committed  waste),  applied  to  dissolve  it :  His  Lordshij)  said,  as  the  defendant 
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hail  cotnmillfd  waste,  the  Court  will  presume  he  may  df  more,  and  therefore  denied 
the  motion.  So  likewise  in  Vane  v.  Lord  Bernard,  2  Win.  7.'58,  by  Lord  Cowpcr  : 
The  defendant  was  tenant  for  life  without  impcaelinient  nf  waste,  itniainder  to  his  son, 
the  pluintill",  for  life;  out  of  some  displeasure  to  the  plaintiff  he  [706]  wilfully  j)ulle(l 
down  and  injured  part  of  Rahy  Castle;  on  filin;^  a  hill  by  the  jilaintiif,  ay  injunction 
to  stay  waste  was  granted  ;  and  on  the  defendant's  putting  in  an  answer,  and  ajipiying 
to  dissolve  it,  his  Lordship  continued  the  injunction  until  the  hearing,  and  at  the  hear- 
ing not  only  made  it  perpetual,  but  ordered  the  Castle  to  be  repaired  and  put  in  the 
state  it  was  in  at  a  given  period,  and  a  commission  to  issue  to  see  what  was  to  be  done, 
and  the  Master  to  see  it  done  at  the  expence  of  the  defendant. 

In  the  case  before  your  Lordship,  the  acts  of  the  defendant  before  filing  the  bill, 
and  the  injunction,  might  proceed  from  a  misconception  of  his  right ;  but  the  injunction 
having  explicitly  pointed  out  to  him  what  he  was  not  to  do,  what  he  hath  done  in 
violation  of  it,  is  wilful :  The  intention  of  the  Court  by  issuing  the  injunction  was  to 
prevent  him  ;  the  injunction  hath  not  been  dissolved,  and  so  long  as  it  subsists,  it  is  to 
be  obeved  ;  it  was  in  force  at  the  time  he  disobeyed  it,  and  at  the  time  the  sequestration 
was  apiilieil  ior,  and  ordered  to  issue  ;  and  therefore,  it  was  subujitted,  the  a])]>lieatiun 
and  the  order  were  well  founded.  The  motion  came  on  again  the  above  Oth  day  of  May 
1788,  when  his  Lordship  was  ])leased  to  adopt  what  was  submitted  to  him,  and  ordered 
that  the  jilaintirt"  should  be  at  liberty  to  bring  an  action  as  advised,  and  proceed  to  trial  ; 
and  that  the  injunction  and  sequestration  should  continue  until  after  tlie  trial  or  further 
order. 

[707]  Windsor  v.  Windsor. 

24  Jan.  1 788.    Sir  Lloyd  Kenyon,  M.  R. 

Naming  a  party  in  a  bill,  as  a  defendant,  unless  process  is  prayed  against  him,  an 
objection  at  the  hearing  that  ho  is  not  a  party,  will  be  allowed. 

The  first  tenant  in  tail  in  remainder  was  named  a  party  defendant  in  the  bill,  but 
process  was  not  prayed  against  him,  and  he  was  abroad  :  Objection  was  taken  at  the 
hearing  of  the  cause  for  want  of  parties. 

Per  curiam. — The  naming  of  a  party  in  a  bill  as  a  defendant,  and  not  praying  pro- 
cess against  him,  i.s  not  to  be  considered  as  making  him  a  party  ;  therefore  let  the  cause 
stand  over,  with  liberty  for  the  plaintiff  to  amend  the  bill  by  adding  parties. 

Bedford  v.  Leigh. 

27  June  1785.     Lord  Thurlow,  C. 

Bill  by  a  single  bond  creditor,  to  be  satisfied  out  of  pcr.sonal  and  real  assets  :  the  bill, 
after  consideration,  dismissed,  so  far  [as]  it  prayed  satisfaction  out  of  the  real  estate. 

The  plaintiff  was  mortgagee  in  fee  of  particular  estates,  late  belonging  to  John 
Burrel  Leigh,  deceased,  with  the  usual  covenant  to  pay,  and  an  additional  security 
of  a  bond  :  the  mortgagor  died  intestate,  leaving  the  defendant  Leigh  his  heir  at  law, 
and  the  defendant  William  Huxly  took  out  administration  to  him.  The  mortgaged 
premi.ses  being  a  deficient  security,  as  the  bill  stated,  the  plaintiff  prayed  by  his  bill 
that  the  defendants  might  redeem,  or  that  the  mortgaged  premises  might 
be  sold,  and  the  purchase  money  applied  in  payment  of  what  should  be  due  on 
the  mortgage,  and  if  deficient,  that  the  plaintiff  might  be  paid  what  remained 
due  to  him  out  of  the  personal  estate  ;  and  if  that  should  also  be  deficient,  that 
the  deficiency  might  be  made  good  out  of  other  real  estates  of  the  intestate 
descended,  and  for  that  pur-[708]-pose,  that  the  same  might  be  sold.  The  cause  was 
heard  the  above  day,  and  the  Counsel  saying  it  was  quite  of  course,  the  case  was  not 
attended  to  ;  and  1  was  ordered  to  draw  up  a  decree,  according  to  the  prayer  of  the 
bill.  Upon  reading  the  prayer,  not  having  heard  of  the  Court's  going  so'  far  as  to 
decree  satisfaction  to  a  single  creditor,  out  of  legal  or  equitable  assets,  1  mentioned 
it  to  the  Lord  Chancellor  this  day  (29  June  1785)  :  The  I.,ord  Chancellor  seemed,  at 
first,  to  wonder  at  my  difficulty,  as  the  plaintiff,  under  his  covenant,  was  a  creditor 
by  specialty  for  the  remainder  of  his  debt,  after  applying  the  money  arising  by  sale  of 
the  mortgaged  premises,  as  far  as  it  would  go,  in  discharge  of  the  mortgage,  and  asked 
if  he  could  not  at  law  have  gone  to  an  elegit,  and  recovered  out  of  the  real  estate  1  And 
asked  me  the  grounds  of  my  difficulty  "i  My  answer  was  :  In  the  first  place,  it  was 
novel ;  that  I  had  never  heard  of  a  decree  upon  a  bill  by  a  single  creditor,  not  on  behalf 
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of  himself  and  the  rest,  go  to  real  assets  (and  Mr.  Ambler,  and  Mr.  Madocks,  on  being 
applied  to,  gave  the  like  answer) ;  that  his  Lordship,  in  Machin  v.  Graves,  which  came 
on  before  him  the  17th  of  July  1799,  had  doubted  even  of  reheving  a  single  bond 
creditor  out  of  personal  assets  :  but  on  searching  by  his  order  for,  and  producing  pre- 
cedents, his  Lordship  had  made  such  decree  ;  that  the  language  of  such  decrees  was 
necessary  to  be  attended  to,  for  they  did  no  more  than  direct  an  account  of  what  was 
due  to  the  plaintiff'  (not  a  general  account  of  debts),  for  the  executors  or  administrators 
to  pay  out  of  assets  in  a  course  of  administration  :  and  in  case  they  did  not  admit  assets 
to  account  for  the  personal  estate  :  that  supposing  his  [709]  Lordship  should  confirm 
what  I  understood  to  be  his  direction,  and  the  real  estate  descended  should  be  sold, 
how  was  the  purchase  money  to  be  applied  1  Legal  assets  were  subject  to  all  specialty 
debts  ;  there  might  be  some  of  a  superior  nature  to  the  plaintiff's,  for  instance,  a  judg- 
ment ;  the  account  of  debts  was  not  general,  and  if  it  had  been  so,  the  language  of 
the  decree  would  have  been  to  apply  the  money  to  arise  by  the  sale  of  the  real  estate 
descended  (which,  if  not  sufficient,  an  account  of  the  rents  and  profits  would  have  been 
directed),  in  making  good  the  deficiency  of  the  personal  estate,  to  answer  not  one,  but 
all  the  creditors  by  specialty  ;  and  the  assets  being  legal,  the  decree  would  have  gone 
on,  "  And  in  case  any  of  the  creditors  by  specialty  shall  exhaust  any  part  of  the  personal 
"  estate  of  the  intestate,  the  simple  contract  creditors  are  to  stand  in  their  place  to  re- 
"  ceive  satisfaction  pro  tanto,  out  of  the  intestate's  real  estate."  His  Lordship,  at  the 
rising  of  the  Court,  said  he  had  revolved  it  in  his  mind,  and  put  this  question.  Suppos- 
ing the  estate  should  be  sold,  must  not  the  money  be  paid  to  the  heir  1  And  said  that 
the  estate  could  not  be  sold  under  an  elegit ;  that  the  creditor  could  only  hold  till  he 
was  satisfied  his  debt,  and  must  account  for  what  he  should  receive ;  that  he  was  per- 
fectly satisfied  my  doubt  was  well  founded,  and  ordered  the  bill  to  be  dismissed,  so  far 
as  it  prayed  satisfaction  out  of  the  real  estate  descended. 

[710]  Hall  v.  Hall. 

5  July  1788. 
Reprisal  was  said  by  Lord  Thurlow,  C,  to  be  a  common  drawback. 

Ex  parte  Swtnney. 

8  Nov.  1788. 

It  was  said  by  Mr.  Mansfield,  in  arguing  the  petition,  which  was  in  bankruptcy, 
and  upon  an  exception,  for  that  the  Master  had  charged  the  assignee  with,  a  bond 
made  to  him  by  a  debtor,  which  he  had  not  received ;  that  if  a  debtor  assign  a  chose 
in  action,  it  lies  with  the  assignor  to  call  upon  the  assignee  to  use  diligence  to  recover 
it  ;  and  unless  the  assignor  so  call  upon  him,  the  assignee  will  not  be  liable,  should  any 
loss  happen  by  not  calling  it  in  :  But  if  it  be  part  of  the  agreement  that  he  shall  exert 
himself,  or  if  called  upon,  he  will  not,  he  may  be  liable  :  Earl  Ranelagh  v.  Hays,  1  Vern. 
189.  Lord  Chancellor  said,  he  was  clear  that  where  a  man  receives  a  bond  for  a  debt 
due  to  him,  he  makes  it  his  own  ;  and  therefore  dismissed  the  petition,  and  overruled 
the  exceptions,  abating  so  much  as  commission  at  £5  per  cent,  amounts  to. 

[711]  Bowes  r.  Countess  Strathmore,  et  e  cmtra. 
29  Nov.  1788.     Mr.  Justice  Buller  sitting  for  Lord  Chancellor. 

A  defendant,  a  prisoner  in  the  King's  Bench  Prison,  under  a  criminal  prosecution, 

brought  up  by  habeas  corpus,  and  turned  over  to  the  prison  of  the  Fleet  pro  forma 

(to  ground  an  order  for  a  sequestration) ;  and  from  thence  carried  back  to  the  King's 

Bench,  with  his  cause  ;  and  immediately  then  a  sequestration  moved  for  and  granted. 

The  defendant  Bowes,  brought  up  by  habeas  corpus,  by  the  marshal  of  the  King's 

Bench  Prison,  where  he  was  confined  under  a  criminal  sentence,  for  not  obeying  a 

decree  ;  and  the  Court  being  informed  it  was  necessary  he  should  be  turned  over  to 

the  prison  of  the  Fleet,  to  ground  a  sequestration,  rather  paused,  as  he  was  confined 

under  a  criminal  prosecution,  but  after  consideration,  made  the  following  order  :  "  It 

"  appearing  the  defendant  Bowes  is  a  prisoner  in  the  King's  Bench  Prison,  on  a  criminal 

"  prosecution,  let  him  be  turned  over  to  the  prison  of  the  Fleet  pro  forma,  for  the  pur- 

"  pose  of  grounding  an  order  for  a  commission  of  sequestration  ;  and  from  thence  let 

"  him  be  carried  back  to  the  King's  Bench  Prison,  with  his  cause." 
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Hales  v.  Shafto. 

29  July  1790. 

Sequestrators  cannot  sell  goods  sequestered,  in  mesne  process,  otherwise  than 
to  pay  the  costs  of  the  contempt  to  be  taxed. 

The  same  day  a  scquostnition  issued  on  mesne  process  against  a  member  of  parlia- 
ment, for  not  a])pearing  to  a  bill  filed  against  bini  for  a  discovery  ;  so  that  the  tal\ing 
of  the  bill  pro  confesso.  under  the  stat.  of  5th  Cieo.  2,  would  not  be  of  any  avail.  The 
defendant  ix'rsisting  in  his  contempt,  application  was  made  on  a  former  day,  and  re- 
newed this,  that  the  sequestrators  might  sell  the  goods  sequestered,  &c.  Lord  Thur- 
low,  C,  after  consideration,  denied  the  motion,  saying,  that  sequestrators  in  mesne 
prowss  could  not  sell,  &c.,  any  otherwise  than  to  pay  the  costs  of  the  contempt  to 
be  taxed. 

[712]  TiDD  V.  Clare. 

17  Dec.  1788. 

Demurrer  to  the  whole  bill,  the  defendant  having  answered  part;  the  demurrer 
was  overruled. 

Scott  v.  Tyler.* 

20  Dec.  1788.    Lord  Thurlow,  C.    2  Bro.  C.  C.  431,  S.  C. 

A  condition  aimexcd  to  a  legacy,  that  the  legatee  shall  marry  with  the  consent  of  her 
mother,  is  a  ■Nahd  condition,  and  upon  marriage  without  such  consent,  it  shall  go  to 
the  mother  under  a  gift  of  a  general  residue. 

This  is  a  bill  filed  by  Samuel  Scott  and  Margaret  Christiana  his  wife,  against  Elizabeth 
Tyler,  the  residuary  legatee,  and  executrix  of  Kichard  Kee  ;  George  Shake.s])care, 
Charles  Maybrew,  and  Philip  Nind,  executors  and  trustees,  named  in  the  will  of  the 
same  Richard  Kee  ;  and  Richard  Dryer,  his  heir  at  law. 

The  bill  prays  that  the  plaintiff'  Margaret  Christiana's  right  may  be  established 
in  a  trust  fund  of  £10,000  South  Sea  annuities,  and  that  proper  accounts  may  be 
directed  accordingly. 

That  an  account  may  also  be  taken  of  the  produce  of  certain  tenements,  and  of 
certain  securities  upon  the  river  Lee  ;  and  that  the  same  may  be  duly  i)aid  and  assigned 
to  her. 

And  that  the  legacy  of  £100  given  by  the  will  of  one  James  Cockburn  may  be  paid 
to  her. 

For  this  purpose  the  bill  states  the  will  of  Richard  Kee,  made  on  the  lOtli  day  of 
December  177C,  whereby  he  directs  his  executors  to  purchase  £5000  South  Sea  annui- 
ties, of  the  year  1751,  in  their  own  names,  but,  in  trust,  to  pay  £G0  per  an)',,  for  the 
maintenance  of  Kichard  Dvyn-  till  his  age  of  fifteen,  and  from  thenceforward  £120  per 
ann.,  with  liberty  to  raise  £100  to  jiut  liim  out  in  some  trade  or  profes-[713]-sion,  the 
surplus  profits  to  be  invested  in  the  like  annuities,  and  the  whole  to  be  transferred  to 
him  at  twenty-one ;  but  if  he  dies  in  the  mean  time,  the  whole  is  to  be  thereupon 
divided  between  the  defendant  Elizabeth  Tyler  and  the  plaintiff'  Margaret  Chiistiana  ; 
the  share  of  Margaret  Christiana  not  to  be  transferred  to  her  till  her  age  of  twenty- 
one  ;  and  if  she  dies  sooner,  her  share  is  to  go  over  to  Elizabeth. 

lie  also  directs  his  executors  to  purchase  the  sum  of  £10,000  in  the  like  annuities, 
in  their  own  names,  in.trust,  to  pay  Elizabeth  Tyler  £100  jwr  ann.  for  the  maintenance 
of  Margaret  Christiana,  till  her  age  of  twenty-one  ;  the  surplus  to  be  laid  out  in  the 
mean  time  in  the  like  annuities,  at  her  age  of  twenty-one,  if  then  unmarried,  one  moiety 
is  to  be  transferred  to  Margaret  Christiana,  for  her  own  use  and  benefit ;  and  at  her  age 
of  twenty-five,  if  then  unmarried,  the  remainder  to  be  transferred  in  like  manner. 

If  she  marries  with  the  consent  of  Elizabeth  before  twenty-one,  a  moiety  of  the 
whole  sum  is  to  be  settled  to  her  separate  use,  and  for  her  issue  according  to  the  direc- 
tion of  Elizabeth  ;  the  other  moiety  is  to  be  disposed  of,  as  Margaret  Christiana  shall 
think  fit ;  if  she  dies  unmarried  before  her  age  of  twenty-five,  the  whole  is  to  go  over  to 
Elizabeth. 


*  This  cause  stood  for  judgment.     His  Lordship  having  read  his  judgment,  which 
was  written,  gave  it  to  me  :  The  following  is  correctly  copied  from  it.— J.  D. 
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He  also  gives  to  the  same  trustees,  certain  freeholds  in  Denmark  Court  in  trust,  to 
lay  up  the  rents  till  Margaret  Christiana  shall  attain  twenty-one,  whereupon  he  gives 
both  the  estates  and  their  produce  to  her  absolutely  ;  or  if  she  dies  sooner,  to  Richard 
Dryer,  or  if  he  be  then  dead,  to  Elizabeth  Tyler. 

He  gives  to  the  same  trustees,  liis  securities  on  the  river  Lee,  in  trust,  to  apply  the 
produce  thereof,  to  [714]  the  separate  use  of  Margaret  Christiana,  notwithstanding 
her  coverture,  till  twenty-one,  and  thereupon  to  her  absolutely,  but  if  she  dies  sooner 
to  Elizabeth  absolutely. 

He  gives  divers  other  legacies.  All  the  rest  of  his  estate,  real  and  personal,  he  gives 
to  Elizabeth  Tyler  absolutely,  whom  he  looks  upon  as  a  wife. 

He  died  on  the  3d  of  November  1776,  leaving  Elizabeth  surviving,  and  Margaret 
'Christiana  his  natural  daughter  by  her. 

On  the  17th  May  1783,  the  plaintiff  Samuel  Scott,  clandestinely  and  against  the 
Avill  of  Elizabeth,  married  Margaret  Christiana,  then  an  infant  of  eighteen  years  : 
Elizabeth  objected  to  it  as  an  improvident  match,  by  reason  of  his  inferior  circumstances, 
his  advanced  age,  and  the  family  wliich  he  had  by  one  of  his  former  wives  ;  and  warned 
her  daughter  of  the  consequence. 

And,  as  the  plaintiff  Samuel  Scott  states,  by  a  deed  of  13th  May  1783,  he  has  cove- 
nanted to  settle  Margaret  Christiana's  fortune  on  her,  and  her  cliildren,  after  his  own 
death,  if  she  or  they  should  survive  him, 

The  bill  further  states  the  will  of  James  Cockburn,  who  died  in  October  1 774,  leaving 
Elizabeth  Tyler  his  executrix,  and  Margaret  Christiana  a  legatee  of  £100. 

All  the  executors  proved  Richard  Kee's  will,  Elizabeth  Tyler  alone  acted. 

Elizabeth  Tyler  forthwith  transferred  £5000  South  Sea  annuities  into  the  names 
•of  the  trustees,  which  have  been  since  transferred  to  Dryer,  together  with  the  accumu- 
lations, and  that  legacy  has  been  duly  discharged. 

[715]  In  August  1777,  she  transferred  £10,000  South  Sea  annuities,  into  the  names 
■of  herself  and  co-trustees,  together  with  the  further  sum  of  £1000  of  like  annuities, 
whereof  she  has  constantly  received  the  produce  :  she  received  in  like  manner,  the 
Tents  of  the  freehold  houses,  and  the  interest  of  the  securities  on  the  river  Lee. 

She  admits  the  legacy  of  £100  to  remain  due  and  that  she  had  assets,  but  claims  a 
debt  of  £900  against  the  plaintiff'  Samuel  Scott. 

In  March  1786,  Elizabeth  Tyler  became  a  bankrupt;  a  commission  issued,  and 
>>ir  Edward  Vernon,  Thomas  Hankey,  John  Marr,  and  Malcolm  Cockburn  were  chosen 
^assignees.  It  appears  also  that  Elizabeth  being  greatly  indebted  to  her  bankers,  Thomas 
Hankey,  Chaplin  Hankey,  Robert  Hankej-,  Stephen  Hall,  and  Richard  Hankey,  for 
money  advanced  to  her,  to  carry  on  certain  transactions  in  trade,  which  she  had  entered 
into  on  her  own  account,  after  the  death  of  the  testator,  they  opened  certain  boxes, 
which  had  been  deposited  vdtii  the  bankei's  for  safe  custody  by  Richard  Kee  in  his  life- 
time, and  by  her  after  liis  death  ;  and  took  out  ten  bonds  securities  on  the  river  Lee 
for  £100  each,  numbered  from  170  to  180,  the  last  number  inclusive,  and  deposited 
them  among  other  tilings,  as  a  security  for  the  monies  already  advanced,  or  to  be 
advanced  by  the  bankers,  and  she  is  now  in  their  debt  more  than  all  the  securities  she 
deposited  with  them  are  worth. 

Hereupon  the  suit  was  revived  against  the  assignees ;  and  the  bankers  were  called 
upon  to  account  for  the  ten  bonds  so  deposited  with  them,  and  the  interest  received  upon 
them,  as  being  the  property  of  the  [716]  plaintiffs,  by  reason  of  the  above  mentioned 
specific  bequests. 

Upon  this  matter  two  questions  have  arisen  ;  the  rest  of  the  cause  being  much  of 
course  ;  First,  whether  as  the  case  stands,  the  plaintiffs  have  any,  and  what  interest, 
in  the  £10,000  South  Sea  annuities  ;  Secondly,  whether  the  bankers  are  entitled  to  hold 
the  ten  bonds  on  the  river  Lee,  as  a  security  for  the  money  due  to  them  by  the  bankrupt. 

The  testator  makes  four  several  bequests  to  his  daughter  :  a  contingent  interest  in 
the  £5000  Sovith  Sea  annuities  originally  given  to  Dryer;  the  £10,000  South  Sea 
annuities  in  question  ;  the  freehold  tenements  ;  and  the  Lee  bonds  ;  all  upon  the  event 
of  her  living  till  the  age  of  twenty-one,  married,  or  unmarried  :  If  she  dies  before  twenty- 
one,  the  first,  third,  and  fourth  bequests  take  no  place,  and  yet  the  interest  of  the  fourth 
is  to  be  paid  to  her  separate  use,  notwithstanding  her  coverture,  during  her  infancy  : 
but  there  is  an  event,  upon  which  the  second  bequest  may  take  place  before  twenty- 
one,  namely,  if  she  marries  before  that  age  with  consent  of  her  mother. 

It  is  impossible  not  to  suspect,  that  the  testator  has  failed  of  expressing  his  full 
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intention  concerning  this  bequest  of  tlie  £10,000  :  lie  gave  it  to  tlie  daugliter  on  a 
double  contingency,  lier  age,  and  being  tiien  unmairied  ;  he  seems  to  liave  meant  it 
Uir  the  motiier  on  "tlie  contrary  event ;  but  lie  lias  given  it  over  also  to  her  on  a  double 
contingency;  tlie  death  of  the  daughter  before  lier  age,  and  unmarried.  This  leaves 
a  middle  ciise,  the  premature  marriage  of  the  daughter,  in  wiiich  neither  can  claim 
under  the  form  of  [717]  this  bequest :  Again,  he  has  provided  for  the  anticipation  of 
tiie  daughter's  title  by  another  double  contingency;  namely,  marriage  before  twenty- 
one,  and  with  consent  of  the  mother;  but  in  case  of  a  marriage  between  twenty-one 
and  twenty-five,  with  or  without  consent,  half  the  legacy  would  remain  undisposed 
of;  which  it  can  hardly  be  imagined  he  meant. 

Some  endeavours  were  used  to  infer  from  the  terms  in  which  it  was  given  to  the 
mother,  that  in  all  other  events,  it  was  meant  for  the  daughter;  it  is  more  probable, 
that  in  the  case  of  the  daughter's  not  becoming  entitled,  it  was  meant  for  the  mother ; 
but  neither  conjecture  is  sutHciently  collected  from  the  actual  expression  by  any  ad- 
missible rules  of  interpretation. 

The  main  argument  for  the  plaintifl',  turned  on  this  proposition,  that  one  branch 
of  the  contingency,  U[)on  which  the  legacy  was  given  (or  rather  anticipated),  implied 
a  condition  in  restraint  of  marriage,  which  is  merely  void,  and  consequently  the  legacy 
became  absolute. 

In  support  of  this  position  innumerable  decisions  of  this  Court  were  quoted  ;  but 
the  cases  are  so  short,  and  the  dicta  so  general,  as  to  afford  me  no  distinct  view  of  the 
principle,  upon  which  the  rule  is  laid  down  ;  or  con.sequently  of  the  extent  of  the  rule, 
or  of  the  nature  of  the  exceptions,  to  which  its  own  principle  makes  it  liable. 

The  earlier  cases  refer,  in  general  terms,  to  the  Canon  law,  as  the  rule  by  which 
all  legacies  are  to  be  governed.  By  that  law,  undoubtedly,  all  conditions  which  fell 
within  the  scope  of  this  objection,  the  restraint  of  marriage,  are  reputed  void  ;  and, 
as  they  [718]  speak,  pro  non  adjectis.  But  those  cases  go  no  way  towards  ascertaining 
the  nature  and  extent  of  the  objection. 

Towards  the  latter  end  of  the  last,  and  beginning  of  the  present  century,  the  matter 
is  more  loosely  handled.  The  Canon  law  is  not  referred  to,  (professedly  at  least),  as 
affording  a  distinct  and  positive  rule  for  annulling  the  obnoxioxis  conditions  :  on 
the  contrary,  they  are  treated  as  partaking  of  the  force  allowed  them  by  the  law  of 
England.  But,  in  respect  of  their  importing  a  restraint  of  marriage,  they  are  treated 
at  the  same  time  as  unfavourable,  and  contrary  to  the  common  weal,  and  good  order 
(It  society.  It  is  reasoned,  that  parental  duty  and  affection  are  violated  when  a  child 
is  stripped  of  its  just  expectations.  That  such  an  intention  is  improbably  imputed 
to  a  parent;  particularly  in  those  instances  where  there  was  no  misalliance;  as  in 
marriage  wirli  the  houses  of  Bellases,  Bertie,  Cecil,  and  Semphile  ;  which  the  parent. 
if  he  had  been  alive,  would  probably  have  approved.  These  ideas  apply  indifferently 
to  bequests  of  lands,  and  of  money,  and  were,  in  fact,  so  applied  in  one  very  remarkable 
case  :  nay,  to  avoid  the  supposed  force  of  these  obnoxious  conditions,  strained  con- 
structions were  made  upon  doubtful  signs  of  consent  ;  and  every  mode  of  artificial 
rea.soning  was  adopted,  to  relax  their  rigour.  This  was  thought  more  practicable  by 
calling  them  conditions  subsequent ;  although,  if  that  had  made  such  difference,  tlicy 
were,  and  indeed,  must  have  been  generally,  conditions  precedent,  as  being  the  terms 
on  which  the  legacy  was  made  to  vest  ;  at  length,  it  became  a  common  phrase,  that 
such  conditions  were  only  in  terrorem.  I  do  not  [719]  find  it  was  ever  seriously  supposed 
to  have  been  the  testator's  intention  to  hold  out  the  terror  of  that  which  he  never  meant 
should  happen  ;  but  the  Court  disposed  of  such  conditions  so  as  to  make  them  amount 
to  no  more. 

On  the  other  hand,  some  provisions  against  improvident  matches,  especially  during 
infancy,  or  to  a  certain  age,  could  not  be  thouglit  an  unreasonable  precaution  for 
parents  to  entertain.  The  custom  of  London  has  been  found  reasonable,  which  forfeits 
the  portion  on  the  marriage  of  an  infant  orphan  without  consent.  The  Court  of 
Chancery  is  in  the  constant  habit  of  restraining  and  punishing  such  marriages  : 
and  the  Legislature  has  at  length  adopted  the  same  idea,  as  far  as  it  was  thought  general 
regulation  could,  in  sound  policy,  go. 

In  this  situation  the  matter  was  found  about  the  middle  of  the  present  century  ; 
when  doubts  occurred,  which  divided  the  sentiments  of  the  first  men  of  the  age.  The 
difficulty  seems  to  have  consisted  principally  in  reconciling  the  cases  ;  or,  rather, 
the  arguments  on  which  they  proceeded.    The  better  opinion,  or,  at  least,  that  which 
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prevailed,  was,  that  devises  of  land,  with  which  the  Canon  law  never  had  any  concern, 
should  follow  the  rule  of  the  Common  law  ;  and  that  legacies  of  money,  being  of  that 
sort,  should  follow  the  rule  of  the  Canon  law. 

Lands  devised,  charges  upon  it,  powers  to  be  exercised  over  it,  money  legacies 
referring  to  such  charges,  money  to  be  laid  out  in  lands  (though  I  do  not  find  this  yet 
resolved),  follow  the  rule  of  the  Common  law,  and  such  trusts  are  to  be  executed  with 
analogy  to  it. 

[720]  Mere  money  legacies  follow  the  rule  of  the  Canon  law  ;  and  all  trusts  of  that 
nature  are  to  be  executed  with  analogy  to  that. 

But  still,  if  I  am  not  mistaken,  the  question  remains  unresolved,  what  is  the  nature 
and  extent  of  that  rule,  as  applied  to  conditions  in  restraint  of  marriage. 

The  Canon  law  prevails  in  this  country  only  so  far  as  it  hath  been  actually  received. 
with  such  ampliations  and  limitations  as  time  and  occasion  have  introduced  ;  and 
subject  at  all  times  to  the  Municipal  law.  It  is  founded  on  the  Civil  law  :  consequently 
the  tenets  of  that  law  also  may  serve  to  illustrate  the  received  rules  of  the  Canon  law. 

By  the  civil  law  the  provision  of  a  cliild  was  considered  as  a  debt  of  nature,  of  which 
the  laws  of  civil  society  also  exacted  the  payment ;  insomuch,  that  a  will  was  regarded 
as  inofficious,  wliich  did  not  in  some  sort  satisfy  it. 

By  the  positive  institutions  of  that  law,  it  was  also  provided,  si  quis  ccelibatth, 
vel  viduitatis  conditionevi  haredi,  legatariove  injunxerit ;  hceres,  legatariusve  e  con- 
ditione  liberi  sunto ;  neque  eo  minus  delatam  hoereditalem,  legatumve,  ex  hac  lege, 
consequantur. 

In  ampliation  of  this  law,  it  seems  to  have  been  well  settled  in  all  times,  that,  if 
instead  of  creating  a  condition  absolutely  enjoining  celibacy,  or  widowhood,  the  same 
be  referred  to  the  advice  or  discretion  of  another,  particularly  an  interested  person, 
it  is  deemed  a  fraud  on  the  law,  and  treated  accordingly  ;  that  is,  the  condition  so  im- 
posed is  holden  for  void. 

Upon  the  same  principle,  in  further  ampliation  of  the  law,  all  distinction  is  abolished 
between  precedent.  [721]  and  subsequent  conditions ;  for  it  would  be  an  easy  evasion 
of  such  a  law,  if  a  slight  turn  of  the  phrase  were  allowed  to  put  it  aside.  It  has  rather, 
therefore,  been  construed,  that  the  condition  is  performed  by  the  marriage,  which  is 
the  only  lawful  part  of  the  condition,  or  by  asking  the  consent,  for  that  also  is  a  lawful 
condition  :  and,  for  the  rest,  the  condition  not  being  lawful,  is  holden  jno  non  adjectd. 

On  the  other  hand,  the  ancient  rule  of  the  Civil  law  has  suffered  much  limitation 
in  descending  to  us. 

The  case  of  widowhood  is  altogether  excepted  by  the  novels  ;  and  injunctions 
to  keep  that  state  are  made  lawful  conditions. 

So  is  every  condition  which  does  not,  directly,  or  indirectly,  import  an  absolute 
injunction  to  celibacy. 

Therefore,  an  injunction  to  ask  the  consent,  as  I  have  said  before,  is  a  lawful  con- 
dition ;  as  not  restraining  marriage  generally. 

A  condition  not  to  marry  a  widow  is  no  unlawful  injunction,  for  the  reason  given 
before. 

So  of  an  annuity  to  a  widow  during  her  widowhood. 

A  condition  to  marry  or  not  to  marry  Titius  or  Maevia  is  good,  for  this  reason, 
that  it  implies  no  general  restraint ;  besides,  in  the  first  case,  it  seems  to  have  a  bounty 
to  Titius  or  Meevia  in  view. 

In  like  manner,  the  injunction  which  prescribes  the  due  ceremonies,  and  the  place 
of  marriage,  is  a  lawful  condition,  and  is  not  understood  as  operating  the  general  pro- 
hibition of  marriage. 

Still  more  is  a  condition  good  which  only  limits  the  time  to  twenty -one,  or  any 
other  reasonable  age,  pro-[722]-vided  this  be  not  evasively  used  as  a  covered  purpose 
to  restrain  marriage  generally.  And  this  must  obtain  still  more  forcibly  where  the 
lex  loci  implies  the  same  restraint. 

Nay,  according  to  Godolphin,  the  use  of  a  thing  may  be  given  during  celibacy  ; 
for  the  purpose  of  intermediate  maintenance,  will  not  be  interpreted  maliciously  to 
a  charge  of  restraining  marriage. 

It  seems  also  agreed  on  all  liands,  that  when,  on  any  condition,  however  restrictive 
of  marriage,  the  legacy  is  given  over  to  pious  uses,  the  intention  of  the  party  shall 
be  deemed  to  regard  those  uses,  and  not  to  have  aimed  at  the  objectional  purpose  of 
restraining  marriage. 
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As  we  receive  the  Ganon  law,  a  bequest  over  to  any  purpose,  or  person,  shall  be 
interprol«l  in  the  same  manner,  and  make  a  conditional  limitation. 

It  was  made  a  question  formerly  what  a  legatee  should  take  on  lier  marriage,  under 
a  bequest  of  £l'OU  if  slie  married,  or  £1 00  if  slie  did  not.  Some  thought  £300,  some  £200, 
some  £100.  In  our  bonks  we  find  it  determined  formerly  in  the  case  of  a  greater  legacy 
given  upon  marriage  with  consent,  or  after  a  certain  age,  and  a  less  in  the  other  events, 
that  the  greater  legacv  was  not  forfeited.  l)y  marrying  against  the  condition  ;  but  those 
decisions  happened  in  the  jieriod  alluded  to  before,  when  the  worth  of  tiie  alliance 
was  thought  a  sufficient  reason  for  a  favourable  interpretation,  as  it  was  called,  of  the 
condition  ;  but  Lord  Cowper  determined  otherwise,  on  alternative  bequests. 

It  is  true  that  the  foregoing  limitations,  which  are  detailed  in  Swinburn,  and 
Godolphin,  are  not  found  in  [723]  our  reports  so  expressly  stated,  but  the  cases  did 
not  call  for  such  particularity,  except  those  few  alluded  to  before,  which  turned  upon 
the  looser  doctrine  of  favourable  interpretation  ;  and  that  which  is  not  to  be  supported 
of  Underwood  and  Morris  (2  Atk.  18-1),  and  which  was  determined  by  Mr.  Baron  Parker 
sitting  for  the  Lord  Chancellor.  It  does  not  appear  by  any  report  1  have  seen  to  have 
l)een  closely  considered  ;  it  is  contrary  to  the  Canon  and  Civil  law,  and  apparently 
unreasonable,  the  restraint  having  been  imposed  only  till  twenty-one,  and  the  marriage 
contracted  improvidently  at  sixteen  :  I  therefore  agree  with  the  late  Lords  Commis- 
sioners in  denying  tiie  authority. 

Sir  Dudley  Eider  in  arguing  the  case  of  Harvey  and  Aston,  expressly  founds  his 
iirgument  on  the  perpetuation  of  the  restraint. 

And  Dr.  Strahan  who  arg\ied  on  the  same  side,  admits  the  qualification  of  time, 
place,  and  person,  as  given  before. 

The  will  before  us  contains  a  residuary  bequest,  but  that  has  been  repeatedly  and 
well  enough  determined,  to  leave  the  conditional  legacy  in  statu  quo  ;  it  only  prevents 
that  which  has  not  been  disposed  of  already,  whatever  be  its  amount,  from  falling 
by  order  of  law,  to  the  executor  or  next  of  kin. 

But  the  great  vice  of  the  argument  in  favour  of  the  daughter  lies  here  :  It  was 
not  contended  against  the  rules  above  mentioned,  if  the  bequest  had  been  to  her  at 
twenty-one,  or  twenty-five  in  case  she  were  then  unmarried  without  more,  that  she 
could  liavc  claimed  the  legacy  at  any  other  time,  or  in  any  other  case  :  But,  because 
the  mother  was  empowered  to  ac-[724]-<'elerate  the  gift  by  her  consent  to  a  proper 
marriage,  and  a  proper  settlement ;  it  was  thence  argued,  that  it  was  indirectly  putting 
an  illegal  constraint  upon  marriage.  Now  if  the  first  branch  of  the  gift  did  not  impose 
a  direct  restraint,  in  contradiction  of  law,  the  relaxation  of  that  condition  certainly 
would  not  operate  as  an  indirect  restraint  of  the  same  nature. 

I  am  therefore  of  opinion,  that  the  daughter  having  married  at  eighteen,  improvi- 
dently so  far  as  appears,  and  against  the  anxious  prohibition  of  the  mother,  never 
came  under  the  description  to  wliich  the  gift  of  the  £10,000  was  attached. 

It  was  therefore  void,  and  a  part  of  the  residue  ;  consequently  it  belongs  to  the 
assignees  of  the  mother  the  defendants  ;  and  the  bill  mast  be  dismissed,  so  far  as  it 
seeks  to  have  that  trust  executed. 

The  second  point  made  by  the  plaintiff,  goes  to  recover  specifically  the  £1000  bonds, 
securities  on  the  river  Lee,  out  of  the  hands  of  Hankey  &  Co., "the  bankers,  with 
whom  they  were  pledged  by  the  mother  the  executrix,  to  secure  a  private  debt  of  her 
own. 

Tliis  must  proceed  upon  the  ground  of  imputing  fraud  to  the  bankers,  in  concert- 
ing \vith  the  executrix  a  devastavit,  and  misapplication  of  that  part  of  the  testator's 
effects,  to  disappoint  the  specific  legatee. 

The  bonds  were  specifically  bequeathed  to  the  executors  in  trust,  to  receive  the 
interest  for  the  use  of  the  infant  till  twenty-one,  for  her  separate  use,  notwithstanding 
her  coverture,  and  at  twenty-one  to  transfer  the  principal  and  interest  due  thereon, 
to  the  daughter,  for  her  own  use  and  benefit. 

[725]  The  testator  died  in  1770.  leaving  an  ample  sufficiency  to  pay  his  debts; 
liis  executrix  was  therefore  bound  to  assent  to  the  specific  legacy. 

Three  years  afterwards  in  1779,  the  bankers  took  these  effects  which  they  must 
know  had  been  the  testator's,  from  her,  whom  they  also  knew  to  be  his  executrix  ; 
not  by  purchase  with  money  then  advanced,  not  as  a  pledge  for  money  then  lent,  but 
as  a  pledge  for  a  debt  contracted  with  them  before,  on  her  own  account,  and  tliough 
the  debt  was  contracted  after  she  became  executrix,  yet  it  was  two  years  afterwards, 
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and  without  any  reference  to  the  testator's  affars  :  The  bonds,  it  is  also  admitted, 
were  not  assigned. 

It  is  of  great  consequence  that  no  rules  should  be  laid  down  here,  which  may  impede 
executors  in  their  administration,  or  render  their  disposition  of  the  testator's  effects 
unsafe,  or  uncertain  to  the  purchaser  ;  his  title  is  complete  by  sale  and  delivery  ;  what 
becomes  of  the  price,  is  no  concern  of  the  purchaser  :  This  observation  applies  equally 
to  mortgages  and  pledges,  and  even  to  the  present  instance,  where  assignable  bonds 
were  merely  pledged,  without  assignment. 

It  applies  also,  where  the  transaction  is  with  one  of  many  executors,  for  each  is 
competent. 

But  fraud  and  covin  will  vitiate  any  transaction,  and  turn  it  to  a  mere  colour.  If 
one  concerts  with  an  executor,  or  legatees,  by  obtaining  the  testator's  effects  at  a  nominal 
price,  or  at  a  fraudulent  under  value,  or  by  appljdng  the  real  value  to  the  purchase 
of  other  subjects  for  his  own  behoof,  or  in  extinguishing  the  private  debt  of  the  executor, 
or  in  any  other  man-[726]-ner,  contrary  to  the  duty  of  the  ofSce  of  executor  ;  such 
concert  will  involve  the  seeming  purchaser,  or  his  pawnee,  and  make  him  liable  for  the 
full  value. 

Upon  both  grounds  I  think  the  defendants  Hankey  &  Co.  must  deliver  up  the 
bonds,  and  account  for  the  interest  they  have  received  upon  them.  The  bonds  as 
a  specific  legacy  were  legally  vested  in  the  executors,  as  trustees  for  the  plaintiff's, 
and  the  possession  of  the  Hankeys  without  assignment,  gave  them  but  a  posterior 
equity. 

They  were  delivered  as  a  security  for  the  private  debt  ot  the  executor  ;  to  which 
the  Hankeys  knew  they  were  not  liable,  till  all  the  debts,  and  legacies  of  the  testator 
were  satisfied. 

Therefore  let  the  plaintiff's  bill  stand  dismissed,  so  far  as  it  seeks  the  execution  of 
the  trust  in  the  will  of  Richard  Kee  of  the  £10,000  South  Sea  annuities  there 
mentioned. 

Let  the  defendants  Hankey  &  Co.  bring  the  ten  bonds  on  the  river  Lee,  mentioned 
in  the  pleadings  in  this  cause,  into  the  Master's  OfSce  to  be  there  deposited,  subject  to 
the  further  order  of  the  Court,  and  let  them  also  account  before  the  Master,  for  all 
interest  they  shall  have  received  on  the  said  bonds,  and  pay  the  account  thereof  into 
the  Bank,  in  the  name  of  the  Accountant  General,  in  trust  in  this  cause,  and  subject 
to  further  order. 

And  let  an  account  be  taken  also  of  what  the  said  execvitors,  or  any  of  them  shall 
have  received  for  interest,  on  the  said  bonds  on  the  river  Lee,  and  also  for  the  rents 
of  the  freehold  houses  in  Denmark  Court. 

[727]  And  let  the  costs  of  the  plaintiffs  and  of  the  defendants  the  executors,  except 
Elizabeth  Tyler,  be  taxed  ;  and  let  what  shall  be  found  due  for  such  costs,  and  also  on 
account  of  the  interest  of  the  said  bonds,  be  raised  by  sale  of  so  much  of  the  £10,000 
South  Sea  annuities,  as  will  be  sufficient  for  that  purpose  :  The  said  costs  to  be  paid 
to  the  respective  parties,  and  the  said  interest  to  be  paid  into  the  Bank,  in  the  name 
of  the  Accountant  General,  subject  to  further  order. 

And  it  being  admitted,  that  the  defendant  Elizabeth  Tyler  alone  received  the  rents 
of  the  said  freehold  tenements,  let  an  account  be  taken  as  against  her,  of  what  remains 
due  thereon. 

And  let  an  account  be  taken  of  what  remains  due  for  the  £100  bequeathed  by  the 
will  of  James  Cockburn,  and  the  interest  thereon,  from  one  year  after  his  death. 

And  let  an  account  be  taken  of  what  the  said  Samuel  Scott  is  indebted  to  the  said 
Elizabeth  Tyler ;  and  let  the  same  be  deducted  from  the  amount  of  the  account  lastly 
before  directed  ;  and  let  the  plaintiff  Samuel  Scott  be  admitted  a  creditor  for  the  balance, 
tinder  the  bankruptcy  of  the  said  Elizabeth  Tyler,  and  let  such  sum  as  he  shall  receive 
for  a  dividend  thereon,  be  paid  into  the  Bank,  in  the  name  of  the  Accountant  General, 
in  trust  in  this  cause,  and  subject  to  further  order. 

Refer  it  to  the  Master,  to  inquire  what  settlement  the  plaintiff  Samuel  hath  made 
on  the  plaintiff  Margaret  Christiana ;  and  whether  the  same  be  competent  and  proper  ; 
and  if  he  shall  find  that  no  such  settle-[728]-ment  hath  been  already  made,  let  him 
receive  proposals  for  such  a  settlement. 

And  reserve  the  consideration,  in  what  manner  the  said  freehold  tenements  \n 
Denmark  Court,  shall  be  conveyed  and  assigned,  and  the  several  sums  above  mentioned 
shall  be  paid  out,  till  the  Master  hath  made  liis  report. 
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And  reserve  the  consideration  of  subsequent  costs,  and  all  other  matters,  till  after 
the  Master  shall  have  made  his  report. 

I.Mews"  Dig.  Condition.  5.  d.  iv.  See  M'Leod  r.  Drummond,  1810-11,  17  Yes.  junr. 
ICC;  Yane  r.  Rigden,  1S70,  L.  R.  5  Ch.  CC8  :  Bellairs  r.  Bellairs,  1874,  L.  R. 
18  Eq.  514.  See  also  8.  ('.  with  full  notes  \Vh.  &  T.  L.  C.  7th  ed.  vol.  i.  p.  53.";.] 

H.\RTLV    r.    IIORSON. 

15  Jan.  1789.     Lord  Thurlow,  C. 
All  that  is  necessary  on  the  affidavit  to  ground  an  application  that  an  injunction 

may  extend  to  stay  trial,  is,  that  the  party  cannot  safely  proceed  to  trial  until  the 

defendant  hath  put  in  his  answer. 
Application  that  the  injunction  granted  in  this  cause  might  extend  to  stay  trial  : 
It  was  argued,  that  the  affidavit  should  be  precise  as  to  the  discovery  expected  from 
the  answer  of  the  defendant.  Upon  being  applied  to,  I  said,  and  his  Lordship  agreed, 
that  the  common  language  of  an  affidavit  necessary  on  such  an  application  was,  that 
the  party  was  advised  and  believed,  that  he  coukl  not  safely  proceed  to  a  trial,  until 
the  defendant  had  answered.  The  Court  granted  the  order :  but  the  case  being  very 
singular,  his  Lordship,  upon  revolving  it,  directed  the  order  not  to  be  delivered. 

[729]  BETTESwoRTn  V.  BfrrrEswoRTH. 
11  Feb.  1789.    Lord  Thurlow,  C. 
In  this  ea.se  it  was  referred  to  the  Master  to  enquire  whether  the  plaintiff's  late 
father  had  appointed  a  guardian  for  the  plaintiff ;  and  if  not,  that  the  blaster  should 
approve  of  a  proper  person  to  be  appointed  guardian  of  the  plaintiff  the  infant. 

F.\RR.\R  V.  Le\vis. 
12  Feb.  1789.  Lord  Thurlow,  C.  See  2  Bro.  C.  C.  G40. 
On  the  5th  of  Feb.  1789,  the  plaintiff  applied  \ipon  the  usual  affidavit,  that  the 
injunction  granted  in  the  cause  might  extend  to  stay  trial  ;  but  Mr.  Mitford,  as  an 
amicus  curiae,  saying  the  affidavit  should  be  particular  as  to  the  discovery  expected, 
it  stood  over,  and  I  was  desired  to  lay  before  the  Court  ancient  instances.  It  was  moved 
again  on  the  above  day,  the  12th  of  February,  when  Say  v.  Movel,  11th  February  1745  ; 
Burdet  r.  Zuchers.  Trinity  Term  1 745,  by  Lord  Hardwicke  ;  and  Batteslea  v.  Peach, 
29th  July  1783,  all  expressly  to  the  point,  being  produced,  his  Lordsliip  .said,  they 
only  tended  to  confirm  the  opinion  he  had  entertained,  and  granted  the  order. 

Barclay  v.  Ru.ssell. 

23  Jan.  1789.    Lord  Thurlow,  C. 

Application  for  an  order  to  direct  the  Attorney  General,  as  such,  to  appear  to 

the  bill,  refused. 

Mr.  Graham  moved,  that  the  Attorney  General,  on  behalf  of  the  Crown,  might 
be  directed  to  appear  to  tlie  plaintiff's  bill.  His  Lordship  asked,  if  [730]  any  such  order 
could  be  recollected.  The  Attorney  General,  qua  such,  was  always  supposed  to  be  in 
Court.  A  plaintiff  is  entitled  to  justice  ;  and  if  the  Attorney  General  will  not  appear, 
it  must  be  considered  as  a  nihil  dicit.  Suppose  I  should  make  an  order,  and  he  would 
not  appear  under  it,  can  an  attachment  issue  against  him  to  enforce  it  1  Certainly 
not.  But  there  must  be  a  period  of  time  in  wliich  the  cavise  should  be  concluded  : 
and  his  Lordship  asked,  when  the  Attorney  General,  on  behalf  of  the  Crown,  was 
a  necessary  defendant,  whether  he  was  served  with  a  subpoena  ;  or  how  he  was  brought 
into  Court  ? 

Application  refused. 

Abel  v.  Nodes. 
18  June  1789.    Lord  Thurlow,  C. 

Exceptions  having  been  filed,  but  not  set  down  to  be  argued,  not  cause  against 

confirming  a  report. 

His  LordsWp,  in  this  case,  as  in  that  of  Hall  v.  Mulliner,  supra  [Dick.]  G04,  held, 
that  filing  exceptions  to  a  report,  and  not  setting  them  down  to  be  argued,  is  not  cause 
against  confirming  the  report  absolutely. 
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Smith  v.  Hibbard. 

1 1  July  1789.    Lord  Thurlow,  C. 

The  vendor  of  a  real  estate  dying  before  the  contract  entered  into  by  him  for  the  sale 
was  completed,  his  heir  at  law,  an  infant,  declared  to  be  a  trustee  within  the  stat.  of 
the  7th  of  Queen  Ann,  and  directed  to  convey. 

William  Smith,  being  seised  in  fee  of  several  estates,  devised  them  to  trustees,  to  par- 
ticular uses;  and  after  giving  legacies,  devised  and  bequeathed  the  residue  of  his  estates, 
real  and  personal,  to  the  plaintiff,  and  appoiijted  him,  and  Clark  and  Roberts,  acting 
■executors.  He  afterwards  contracted  with  Hibbard,  deceased,  for  the  sale  of  one  of 
the  estates  devised  by  his  will ;  was  paid  £o  in  part ;  and  he  [731]  delivered  posses- 
sion of  the  estate  to  the  purcliaser.  Before  the  purchase  was  completed,  both  the 
vendor  and  purchaser  died.  Smith  the  purchaser  left  the  defendant  Smith,  an  infant, 
his  heir  at  law.  The  purchaser  made  his  will,  and  devised  all  his  real  estate  for  the 
■equal  benefit  of  his  children.  He  left  two  ;  a  son,  his  heir  at  law,  and  a  daughter,  then 
and  now  infants.  The  plaintiflf,  as  one  of  the  executors,  and  the  residuary  devisee,  and 
legatee  of  Smith  the  vendor,  brought  his  bill  against  his  co-executors  and  the  heir  at 
law  of  Smith,  an  infant,  and  also  against  the  devisees  and  the  executors  of  the  purcliaser, 
to  have  the  contract  performed,  and  to  be  paid  the  residue  of  tlie  purchase  money 
either  out  of  the  personal  estates  of  the  purchaser ;  or,  if  not  sufficient,  to  have  it  con- 
sidered as  a  lien  on  the  estate  sold. 

The  Lord  Chancellor  was  clear,  that  until  the  money  was  paid,  the  contract  could 
not  be  said  to  be  completed  ;  and  that  though  possession  was  delivered,  the  money  con- 
tracted to  be  paid  would  remain  a  specific  lien  on  the  premises  ;  and  therefore  ordered 
the  contract  to  be  carried  into  execution,  and  the  purchase  money  to  be  paid  by  the 
executors  of  the  purchaser,  out  of  his  personal  e.state,  in  a  course  of  admini.stration  : 
and  if  they  did  not  admit  assets  to  account,  and  if  the  personal  estate  should  not  be  suffi- 
-cient,  his  Lordship  directed  the  deficiency  to  be  raised  by  sale  or  mortgage  of  the  estate 
■comprised  in  the  contract,  or  a  sufficient  part  of  it ;  and  on  consideration,  declared 
the  defendant  Smith,  the  heir  at  law  of  Smith,  the  vendor,  an  infant,  to  be  an  infant 
trustee,  within  the  7th  of  Queen  Ann,  entitled,  "  An  act  to  enable  infants  to  convey, 
&c.,"  and  directed  him  to  convey  to  [732]  such  persons  as  the  Master  should  find  entitled 
to  have  the  conveyance ;  the  will  of  the  purchaser  not  having  been  proved  and  estab- 
lished against  his  heir  at  law. 

Note.  His  Lordship  would  not  direct  the  purchase  money  to  be  paid  to  the  plaintiff 
as  residuary  legatee,  but  as  the  acting  executor  of  his  testator,  liable  to  his  debts  and 
legacies. 

Price  v.  Shaw. 

1  August  1789.     Lord  Thurlow,  C. 
It  is  of  course  to  except  to  a  report,  that  an  examination  or  deposition  is  impertinent, 
•\vithout  previously  taking  objections,  as  the  Master  doth  not  deliver  a  draft  of 
such  reports. 

At  the  third  Seal,  Mr.  Solicitor  General  applied,  supposing  it  necessary,  that  the 
Vlaster  might  receive  objections  to  warrant  exceptions  to  his  report,  that  an  examination 
referred  to  him  was  impertinent.  A  doubt  arising  as  to  the  mode  of  proceeding,  the 
motion  stood  over  ;  and  the  Lord  Chancellor  having  signified  his  pleasure  by  Mr. 
Leake,  that  I  should  make  known  to  him  what  was  the  course  of  proceeding,  I  sub- 
mitted to  his  Lordship  what  occurred  to  me,  of  which  the  following  is  a  copy  : 

If  I  am  rightly  informed,  your  Lordship  seemed  to  think  the  Master's  report,  under 
such  a  reference,  was  final.  With  the  greatest  deference,  1  have  ever  understood  tliat 
there  is  not  any  judgment,  or  opinion  of  a  Master  but  may,  if  dissatisfactory,  be  corrected 
by  one  of  the  following  modes. 

Where  a  report  is  under  an  order  of  reference  for  the  Master  to  enquire  and  state  his 
opinion,  whether  an  infant  is  a  trustee  or  mortgagee  within  the  Statute  7th  of  Queen 
Ann,  to  approve  of  a  guardian,  make  an  allowance  for  maintenance,  and  the  like ; 
■exceptions  do  not  lie  to  such  reports,  but  the  report  is  stated,  and  brought  before  tlie 
Court  by  petition  ;  and  the  [733]  Court  w\\l  confirm,  or  vary  it,  according  as  it  coincides 
ijn,  or  differs  from  the  opinion  of  the  Master. 

When  the  Master  by  liis  report  finds  a  fact,  and  his  judgment  is  founded  on  evidence, 
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he  delivers  a  draft  of  his  report  before  he  signs  it,  tliat  the  parties  may  take  objections  ; 
without  whicli,  unless  by  special  order,  they  are  precluded  from  excepting. 

But  where  the  reference  is  to  see,  whether  an  answer,  examination,  or  deposition 
is  pertinent  or  impertinent,  the  Master's  judgment  is  founded  merely  on  his  conception 
of  the  matter.  These  reports  are  not  confirmed:  he  issues  no  draft  to  ground  objec- 
tions ;  but  the  party  takes  exceptions  to  the  report  in  the  first  instance. 

Your  Lordship  seemed  to  think  that  exceptions  do  not  lie  to  reports  of  the  pertinence 
or  impertinence  of  an  examination  or  deposition. 

In  I'insent  r.  Pinsent,  8th  August  1747,  3  Atk.  557,  Lord  Ilardwicke  seems  to  gO' 
further  back.  There  was  a  reference  of  depositions  for  impertinence  :  they  were  f(.und 
to  be  so.  Exceptions  to  the  report.  On  argument,  his  Lordship  did  not  quarrel  witli 
the  exceptions,  but  doubted  the  propriety  of  the  reference  not  being  accompanied  with 
scandal. 

In  Phillips  r.  Muilman,  Gth  November  1 74G,  Lord  Hardwicke  referred  to  an  affidavit 
for  impertinence. 

And  the  referring  of  depo.sitions  is  not  novel :  for  by  an  order  in  Irish  r.  Rook, 
dated  the  27th  of  April  1727,  the  deposition  of  a  witness  was  referred  for  impertinence. 
The  Master,  by  his  report,  dated  the  8th  of  December  1727,  found  it  to  be  so.  Excep- 
tions were  taken  b_v  the  witness.  Tliose  exceptions  were  argued  the  Sth  of  August 
1728,  Reg.  Lili.  A.  fol.  5.37,  and  al-[734]-lf*ved.  And,  with  submission,  there  sefm.= 
to  be  great  reason  that  reports  under  such  a  reference  should  be  open  to  exceptions  ;: 
for  a  penalty  attends  the  finding,  that  is  to  say,  costs,  the  consequential  order, 
which  is  of  course,  being  to  expunge,  and  to  tax  the  costs  of  the  reference,  which  are 
more  or  less,  according  to  the  length,  and  various  parts  of  the  examination,  &c.,  referred,. 
tiie  pertinency  or  impertinency  of  which  is  contested. 

On  the  1st  Aug.  178'.),  this  matter  was  again  brought  on  by  petition,  when  his 
Lordsliip  read  the  above  in  Court,  said  he  was  wrong  in  the  opinion  he  had  entertained, 
and  that  tjie  petitioner  had  of  course  a  right  to  except  to  the  report. 

Jeffery  v.  Cameron. 
5  March  1 7;tl.     Lord  Thurlow.  C. 

Answer,  though  said  to  be  false,  nuist  be  taken  to  be  true,  until  there  be  proof 

to  the  contrary. 
On  shewing  cause  for  continuing  an  injunction  which  had  been  granted,  the  de- 
fendant's answerwas  stated,  by  which  he  denied  some  facts  stated,  and  charged  in  the  bill  i 
It  was  said  on  behalf  of  the  plaintiff,  that  the  answer  in  that  particular  was  not  true. 
Ilis  Lordship  .said  the  answer  must  be  taken  to  be  true,  until  there  was  proof  to  the 
contrary ;  but  on  paying  the  money  into  Court,  the  injunction  was  to  be  perpetual. 

[735]  MoTTEUx  V.  Mackreth. 

G  May  1 790.     Lord  Thurlow,  C. 

The  name  of  a  plaintiff  cannot  be  .struck  out  of  the  bill,  in  order  that  he  may 

be  examined  as  a  witness. 
On  the  5th  of  May,  the  preceding  day,  application  was  made  for  hberty  to  amend 
the  bill  by  striking  out  one  of  the  plaintiffs  in  order  to  make  him  a  defendant,  and  to 
examine  him  as  a  witness.  Tlie  Lord  Chancellor  having  great  doubts  as  to  the  propriety 
of  the  motion,  ordered  it  to  stand  till  this  day  for  further  information.  It  was  accord- 
ingly submitted  to  his  Lordship  to  be  a  rule  well  known  and  establislied,  that  after 
defendants  have  appeared,  a  bill  cannot  be  amended  by  striking  out  a  plaintiff,  without 
the  tacit  or  express  consent  of  the  defendant ;  for  which  reason  notice  is  required  to 
be  given  of  the  motion,  that  the  Court  may  hear  whether  the  defendants  assent,  or 
oppose  It :  for  when  a  bill  is  filed  in  the  names  of  several,  all  are  jointly  and  severallv 
Uable  to  costs,  and  the  plaintiff  intended  to  be  struck  out  may  be  the  only  one  of  ability 
to  answer  costs.  The  case  of  Titterton  r.  Osborn,  svpra,  350,  was  submitted  to  his 
Lordship,  and  it  was  further  urged,  that  the  ground  of  the  present  application  was 
^^'^^Mi  ^'^•"''  ■  '^  ^'^^  avowedly  with  a  view  to  examine  the  said  plaintiff  to  support 
the  bill ;  without  which  it  might  probably  be  unfounded,  and  chsmissed  with  costs  : 
and  therefore,  he  being  liable  to  costs  so  long  as  he  was  a  plaintiff,  it  could  not  be  said 
he  was  not  mterested.     His  Lordship  denied  the  motion. 
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[736]  Pendleton  v.  Mackrory. 

1 1  June  1 790.    Lord  Thurlow,  C. 

The  Court,  after  doubting,  granted  an  order  to  appoint  a  guardian  of  the  plaintiff, 
the  infant,  on  filing  the  bill,  and  before  the  defendant  had  appeared. 

On  a  motion  the  above  day  by  Mr.  Lloyd,  on  behalf  of  the  plaintiff,  to  have  a  guardian 
assigned  him,  and  for  a  receiver,  his  Lordship  doubted  the  propriety  of  the  application, 
as  the  defendants  had  not  appeared  ;  therefore  notice  could  not  be  given  of  the  motion. 
His  Lordship,  however,  granted  the  motion  as  to  the  guardian,  but  directed  me  to 
think  of  it  before  the  order  was  delivered. 

In  consequence  of  which  1  submitted  to  his  Lordship,  that  the  moment  a  bill  is 
filed  on  behalf  of  an  infant,  such  infant  becomes  a  ward  of,  and  under  the  care  of  the 
Court :  and  I  further  submitted,  that  if  a  guardian  is  not  to  be  appointed  until  the  de- 
fendants have  appeared,  such  infant  may  be  five  or  six  months  without  having  one  to 
take  care  of  his  person,  or  see  to  his  education  :  for  should  the  defendants  abscond 
to  avoid  being  served  with  process  to  appear,  or  being  served,  should  refuse  to  appear, 
the  plaintiff  will  be  under  the  necessity  of  pursuing  the  line  prescribed  by  the  statute 
of  the  5th  of  Geo.  2,  to  render  process  effectual  against  pensons  who  abscond,  before  he 
can  bring  the  defendants  into  Court.  Upon  the  above  observations  being  laid  before 
his  Lordship,  his  Lordship  directed  the  order  to  be  delivered. 

[737]    LOWTHIAN   V.    H.\SSEL. 

•23  July  1790.    I^rd  Thurlow,  C. 

Assets  marshalled  to  let  in  simple  contract  creditors  and  legatees  upon  legal  assets, 
pro  tanto  as  the  specialty  creditors  shall  exhaust  of  equitable  assets. 

Ex  parte  HoDGSON. 

30  July  1790.     Lord  Thurlow,  C. 

An  infant,  the  surviving  life  in  a  bishop's  lease,  not  beneficially  interested,  held  to  be  an 
infant  trustee,  within  the  stat.  of  the  7th  of  Queen  Ann.     Vid.  infra  [Dick.]  749. 

Hodgson  was  entitled  to  an  estate  held  under  a  Bishop's  lease,  determinable  on  the 
lives  of  A.,  B.,  and  C.  C.  is  the  survivor  ;  and  he  being  an  infant,  application  was  made 
that  he  might  surrender  the  lease  under  the  statute  of  the  29th  of  Geo.  2,  intituled, 
"  An  act  to  enable  infants,  lunaticks,  or  femes  covert,  to  surrender  a  lease  in  order  to 
obtain  a  new  lease  :  "  Or  that  he  might  siu'render  it  under  the  Statute  of  the  7th  of 
Queen  Ann,  intituled,  "  An  act  to  enable  infants  who  are  seised  or  pjssessed  of  estates 
in  fee,  in  trust,  or  by  way  of  mortgage,  to  make  conveyances  of  such  estates,  the  infant 
not  being  beneficially  interested,  but  his  name  only  used  in  trust."  His  Lordship  was 
clear  the  infant  came  within  the  statute  of  the  7th  of  Queen  Ann,  and  ordered  him  to 
surrender  the  lease,  in  order  that  a  new  lease  might  be  obtained. 

[Query.  If  this  be  not  going  beyond  the  act ;  the  act  only  putting  the  infant  into 
the  state  of  an  adult,  and  not  saying  for  what  purpose  he  shall  convey. — J.  D.] 

[738]  AXGERSTEIN  V.   Clark. 
13  Nov.  1790. 

The  bill  was  by  a  bond  creditor  for  an  account  of  the  assets  of  the  testator,  and  to  be 
paid  a  bond  debt  in  which  one  Cobb  was  a  surety  with  the  testator.  An  objection  was 
taken  for  want  of  parties,  for  that  Cobb  was  not  a  party. 

There  were  cited  Collins  v.  Griffith,  2  P.Wms.  313  ;  Madocks  v.  Jackson,  3  Atk.  406. 

Lord  Chancellor.— li  you  sue  on  a  joint  and  several  bond,  I  have  always  understood 

it  was  necessary  to  bring  all  before  the  Court  to  prevent  circuity  ;  but  if  the  bill  states, 

and  the  defendant  admits  the  co-obligor  to  be  insolvent,  the  objection  seems  to  me  to  be 

removed  :  but  that  is  not  so  in  this  case  ;  therefore  let  the  cause  stand  over,  and  amend. 

G.  I.— 15* 
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Sellers  r.  Dawson. 

7  Dec.  1790.     Lord  Tliurlow,  C.     2  Anstruther's  Rep.  458,  in  not.  S.  C. 

A  plaintiff  becomes  a  bankrupt :  the  bill  cannot  be  dismissed  for  want  of  prosecu- 
tion, should  his  assignees  not   think   proper   to  file  a  bill  in  nature  of  a    bill  of 

revivor. 
Mr.  Abbot  moved  the  above  day  to  di.^charge,  for  irregularity,  an  order  to  di.^miss 
a  bill  for  want  of  prosecution  ;  the  plaiutifl'  having  l>een.  at  the  time  of  the  order,  found 
to  be,  and  declared  a  bankrupt  ;  which  hi.s  Lord.ship  was  about  to  grant  :  but  Mr. 
Abbot  informing  hi.s  Lortlship  that  the  Court  of  Exchequer  had  granted  such  orders 
under  such  circumstances,  and  delivering  some  cases  to  his  Lordship,  he  suspended 
making  any  order,  and  sent  the  cases  to  his  Register,  and  desired  to  have  his  thoughts. 

The  fiillowingare  the  cases  : 

[739]  Bramhall  r.  Cross,  E.xehequer,  Hil.  1790.  Motion  to  dismiss  a  bill  for  want 
of  prosecution,  with  costs,  which  was  granted,  unless  cause.  The  cau.se  shewn  against 
it  was,  that  the  plaintiff'  was  a  bankrupt.  After  filing  the  bill,  and  before  it  was  dis- 
mi.s.sible,  the  Court  held  it  to  be  the  rule  that  they  did  not  give  costs  against  a  bankrupt 
plaintifl" ;  but  afterwards  took  a  distinction,  whether  the  bill  was  filed  on  an  equitable 
right,  which  vested  in  the  assignees,  or  was  a  mere  frivolous  bill,  from  which  the 
assignees  had  no  l)enefit.  On  a  subsequent  day  Mr.  Abbot  shewed  for  cause,  that  he 
had  looked  into  a  bill,  and  found  it  was  a  suit  to  impeach  the  settlement  of  a  partnership 
account,  and  for  an  injunction  to  stay  an  action  on  a  promissory  note  for  part  of  the 
pretended  balance  ;  that  he  also  stated  the  bankrupt  was  never  certificated,  and  that 
he  relied  on  the  precedent  of  Tait  v.  Carwick,  in  E.xcheiiuer,  ■27th  June  1780.  (Thi& 
was  an  injunction  cause.)  The  defendant  moved  and  obtained  the  ordinary  order 
to  dismiss  the  bill  for  want  of  prosecution,  unless  cause.  On  the  2d  July  following,  it 
was  moved  to  make  the  rule  absolute,  which  was  enlarged  until  Mich.  Term  following,. 
to  give  the  party  time  to  enquire  whether  the  assignees  of  the  plaintifT,  who  had  been 
found  a  banKrupt,  would  revive  the  suit,  (by  which  it  is  evident  the  Court  considered 
the  suit  as  abated).  On  the  14th  of  November  178G,  cause  was  shewn  as  to  so  much  of 
the  order  as  directed  the  bill  to  l«3  dismis.sed  with  costs  ;  namely,  that  the  plaintiff"  was 
a  bankrupt,  (and  it  might  have  l)een  added,  could  not  do  any  thing),  and  his  assignees 
had  ahandiincd  the  revival  of  the  suit. 

[740]  On  reading  an  affidavit,  the  rule  was  made  absolute  as  to  dismissing  the  bill, 
but  without  costs. 

.Mr.  Johnson  contra. — This  bill  was  filed  only  ten  days  before  the  plaintiff"  became 
bankrupt,  and  this  is  a  case  for  shewing  no  favour  to  the  plaintiiT. 

Mr.  Baron  Thompson  was  for  dismissing  the  bill  with  costs  generally,  and  without 
reg-ard  to  the  particular  circumstances. 

(Circumstances,  I  should  think,  are  not  to  the  purpose  ;  for  it  is  either  within  the 
rule  of  dismission,  or  it  is  not.) 

The  Chief  Baron  thought  the  circumstances  were  such  as  to  entitle  the  plaintiff  to 
favour  ;  and  on  the  general  question,  he  also  doubted  the  propriety  of  the  above  case 
of  Fait  r.  Carwick;  and  thought  on  a  future  case  occurring  of  the  same  nature,  it  would 
be  worth  consideration. 

The  bill  was  dismissed  with  costs. 

Mr.  .Abbot  also  enclosed  a  note,  that  it  seemed  to  have  been  the  general  principle 
as  to  bankrupts  suing,  or  being  sued,  that  they  shall  pay  costs  like  other  parties. 

Vule  .Mr.  .Mitford's  manuscript,  entitled'Eriefs,  sect.  2,  page  442-46.  March  31, 
1742.  '  '  p  6 

The  petition  of  Berry,  in  the  matter  of  Berry,  to  be  discharged  from  costs,  and  liis 
contempt  for  non-pavment  of  a  sum  of  money  ordered  ;  the  petition  was  dismissed  by 
Ix>rd  Hardwicke.     ($u.  Was  it  not  for  this  reason  that  the  costs  were  considered  by  his 


Lordship  as  part  of  the  contemnor's  punishment  () 
See  likewise  Smith  v.  Williamson,  et  e  contra. 


In  Mr.  Mitford's  nianu.':cii])t  briefs, 
sect.  2,  page  448-40,  in  E.\chequer,  .Mich.  1746  :  a  bankrupt  was  made  to  [741]  pay 
costs  of  suit  brought  against  him  before  his  bankruptcy. 

It  is  to  be  presumed  the  plaintiff  revived  against  the  a.=signees.  in  order  to  proceed 
in  the  cause  to  a  hearing ;  for  could  they  proceed  without  reviving  ? 
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Vide  Ex  parte  Sneap,  March  i,  1782.  Cook's  Bankrupt  Law,  -d  edit.  fol.  236,  the 
same  point. 

The  Court  probably  gave  costs  against  the  bankrupt  tliat  the  plaintiff  might  be 
considered  as  a  creditor  for  such  costs  on  the  bankrupt's  estate. 

Upon  the  above  motion  of  Mr.  Abbot,  and  the  cases  and  notes  from  Mr.  Mitford's 
manuscript  briefs,  the  Register  submitted  to  his  Lordship,  that  he  had  ever  understood 
it  to  be  an  established  rule,  that  after  a  suit  is  abated  by  death,  or  otherwise,  no  step 
can  be  taken  in  it,  until  it  be  revived. 

That  the  bankruptcy  of  a  plaintiff  abated  a  suit,  could  not  be  doubted.  There  were 
motions  almost  every  Term  by  which  defendants  admitted  it  :  for  instance,  an  injunc- 
tion being  under  seal  cannot  be  dissolved  but  by  order  in  open  Court  ;  and  therefore 
when  a  suit  was  abated  in  which  an  injunction  had  issued,  the  injunction  continued 
in  force  until  the  suit  was  revived,  so  that  an  application  might  be  made  to  dissolve 
it :  for  which  reason,  when  an  injunction  hath  been  obtained,  and  the  plaintiff  hath 
become  a  bankrupt,  and  his  a.ssignees  neglect  to  revive,  the  motion  is  of  course,  "  that 
"  the  assignees  may  file  a  bill  in  nature  of  a  bill  of  revivor,  by  a  given  day,  or  the  in- 
"  junction  be  dissolved." 

If  it  were  the  practice  to  dismiss  a  bill  so  circumstanced,  for  want  of  prosecution, 
why  not  add  it  to  the  same  motion,  and  do  it  under  the  same  order  i 

[742]  Wiat  was  the  practice  of  the  Court  of  Exchequer  the  Register  could  not  take 
upon  him  to  say.  As  to  the  practice  of  the  Court  to  which  he  long  had  the  honour  to 
belong,  he  could  speak  ;  that,  to  his  recollection,  he  never  met  with  or  heard  of  such  an 
instance,  and  was  fully  persuaded  there  was  not  one.  The  principle,  he  before  ob- 
served, recurring,  that  when  a  suit  was  dead,  no  step  could  be  taken  in  it  until  it  was 
revived  ;  and  is  absurd  to  apply  to  dismiss  what  did  not  exist.  And  he  submitted  ; 
suppose  a  plaintiff",  before  he  was  found  a  bankrupt,  had  applied  to  the  defendant "s 
answer,  notice  must  by  the  rules  of  the  Court  be  given  of  the  motion  to  dismiss  :  To 
whom?  To  the  plaintiff",  who  was  dead  in  law;  or  to  his  assignees,  who  were  not 
in  Court  1  Shoiild  the  plaintiff  be  thought  the  proper  person  to  serve,  and  he  should 
appear  by  Counsel,  and  say  he  was  bankrupt,  could  the  Court  put  terms  upon  him 
to  go  to  commission  ;  could  they  say  as  much  to  his  assignees,  who  are  not  in  Court  ? 
It  is  submitted,  the  Court  would  not.  It  is  believed,  and  with  a  decree  of  certainty, 
there  is  not  an  instance  of  either  :  therefore,  to  punish  a  man  with  costs,  for  not  doing 
what  he  cannot  do,  or  for  that  which  those  that  can  will  not  do,  is,  as  it  was  submitted, 
rather  unreasonable.  Besides,  it  is  a  known  rule,  that  a  party  cannot  revive  for  costs 
only,  unless  they  be  taxed,  and  thereby  become  a  duty  :  and  to  make  a  man  revive 
a  suit  merely  that  the  Court  may  have  it  in  its  power  to  direct  him  to  pay  costs,  is 
against  all  rule. 

On  the  18th  of  December  1790,  Lord  Thurlow  referred  the  Register  to  an  anony- 
mous case,  in  1  Atk.  octavo  edit.  fol.  263,  in  which  Lord  Hardwicke  is  made  to  say, 
"  Bankruptcy  is  no  abatement." 

[743]  To  which  he  answered  his  Lordship,  he  had  looked  into  that  case  : 
The  title  of  it  is  :  Campion  i:  Tomkinson  and  Johnson,  Uth  of  March  1747.     Upon 
the  plaintiff's  shewing  exceptions  for  cause  to  continue  the  injunction  which  had 
been  granted.     The  common  order  was  made,  to  refer  the  exceptions,  and  the  plaintiff 
to  procure  the  report  in  four  days. 

On  the  18th  March,  the  answer  was  reported  insufficient. 

On  the  27th  April  1748,  the  plaintiff  obtained  an  o.der  to  amend,  and  for  the 
defendant  to  answer  the  amendment,  and  exceptions  at  the  same  time. 

The  defendant  having  put  in  a  further  answer  on  the  3d  of  November  1748,  ob- 
tained an  order  to  dissolve  the  injunction,  unless  cause. 

On  the  10th  of  November  1748,  the  date  of  the  case  in  Atkins,  the  defendant  applied 
to  dissolve  the  injunction  absolutely,  and  the  plaintiff  shewed  his  former  exceptions 
for  cause  ;  when  the  defendant's  second  answer  was  referred,  and  the  plaintiff  was 
to  procure  the  report  in  four  days. 

On  the  14th  November  1748,  the  answer  was  reported  sufficient. 
Upon  looking  into  the  Minute  Book,  the  entry  of  the  above  orders  and  the  said 
report,  it  doth  not  appear  that  the  plaintiff  was  a  bankrupt  :  neither  is  there  the  least 
note  of  what  Mr.  Atkins  makes  Lord  Hardwicke  to  say,  "  that  bankruptcy  is  no  abate- 
ment." It  being  novel,  I  must  confess  it  rather  surprised  me  ;  for  if  such  were  his 
Lordship's  doctrine,  and  such  the  practice,  it  is  wonderful  there  should  have  since 
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been  such  numberless  applications  that  the  assignees  of  a  bankrupt  [744]  might  revive 
in  a  given  time,  or  the  injunction  be  dissolved,  for  the  purpose  of  giving  the  defendant 
an  opportunity  to  apply  to  get  rid  of  the  injunction  in  form  ;  from  which  it  is  evident, 
that  until  the  suit  be  revived  he  Ciinnot. 

And  it  is  to  be  observed,  that  all  the  applications  and  orders  in  the  above  anonymous 
case  were  entirely  of  course  ;  so  that  there  was  no  ground  for  Lord  liardwicke's  saying 
what  lie  is  made  to  sav. 

At  the  first  !>eal  after  Christmas  1791,  Mr.  Abbot  again  renewed  his  motion,  when 
Lord  Thurlow  said,  he  had  fully  considered  the  matter  ;  that  he  was  perfectly  satisfied 
the  order  to  dismiss  the  bill  in  the  state  it  was  (which  the  application  went  to  discharge), 
was  perfectly  irregular  :  that  the  granting  of  the  motion  would,  in  effect,  be  giving 
ejdstence  to  that  which  was  a  nullity  :  It  could  not  be  enforced  ;  and  for  that  reason, 
and  that  only,  he  made  no  order. 

[Not  followed.     Boddy  v.  Kent,  1816,  1  Mer.  361.] 

Attorney  Gener.^l  v.  E.'VRl  of  St.\mford. 

24  Jan.  1791. 

Question,  whether  a  peer  who  lived  in  the  country,  and  was  there  at  the  time  of  being 
served  with  a  letter  missive  and  a  subpoena  to  appear  to  the  plaintiff's  bill,  both 
houses  of  parliament  being  at  that  time  convened  and  assembled,  .should  be  con- 
sidered to  be  in  town.  Lord  Chancellor  was  of  opinion  he  was  to  be  considered  as  being 
in  town,  but  the  matter  was  compromised. 

On  the  19th  of  January  1791,  Mr.  Green  then  attending  as  the  Eegister  of  the 
day,  Mr.  Solicitor  General  moved,  that  an  order  for  a  sequestration  nisi,  against  the 
defendant  for  not  answering  the  plaintiff's  bill,  he  having  been  served  with  a  subpoena, 
and  the  Lord  Chancellor's  letter  missive,  (both  Houses  of  Parliament  having  met), 
might  be  discharged  for  irregularity,  the  defendant's  usual  residence  being  in  the 
country,  where  he  then  was. 

A  doubt  having  arisen,  and  his  Lordship  having  signified  his  pleasure  by  Mr.  Green, 
that  I  should  make  known  to  his  Lordship  my  thoughts;  I  submitted  to  him  the 
following  observations  : 

[745]  When  both  Houses  of  Parliament  are  assembled  to  dispatch  the  weighty 
concerns,  &c.,  pursuant  to  his  ^L'ljesty's  proclamation  for  that  purpose,  it  is  to  be 
presumed  the  Members  of  each  House  are  in  town,  acting  in  discharge  of  their  duty ; 
and  with  great  deference,  the  Statute  of  the  24th  of  Geo.  2,  chap.  24,  seems  to  confirm 
that  presumption,  for  by  that  act,  after  the  Parliament  is  assembled,  no  proceeding 
could  be  had  against  any  Lord  in  Parliament,  &c.,  until  fourteen  days  after  the  adjourn- 
ment, prorogation,  or  dissolution  of  such  Parliament  :  Upon  this  ground  it  is  sub- 
mitted, that  being  presumed  to  be  in  town,  attending  to  the  weighty  concerns  of  the 
public,  they  could  not  attend  to  their  private  concerns  ;  and  it  is  observable,  his  Majesty 
at  the  close  of  a  Session,  after  apologising  for  keeping  them  so  long  assembled,  and 
thanking  them,  concludes  with  recommending  particularly  to  the  Lords  in  ParUament, 
presuming  all  are  present,  to  encourage  in  their  respective  counties,  industry,  good 
order,  &c. 

The  24th  of  January  1791,  the  motion  was  renewed  ;  a  case  in  Harrison's  Chancery 
Practice,  fol.  46,  was  cited.  The  Lord  Chancellor,  observed  upon  the  above  Statute 
of  the  24th  of  Geo.  2,  and  said,  that  if  the  defendant  would  take  the  benefit  of  the 
pri%'ilege  to  which  he  was  entitled  under  that  Act,  it  must  be  in  the  full  extent,  which 
presumed  he  is  in  town  attending  his  duty  ;  and  his  Lordship  would,  from  what  I 
heard  drop  from  him,  have  denied  the  motion  ;  but  it  was  compromised  by  the 
plaintiff's  consenting  the  defendant  should  have  a  month's  time  to  answer. 

[746]  Webb  v.  Webb. 

4  March  1791.    Lord  Thurlow,  C. 

Tliis  was  a  petition  of  a  party  come  of  age,  to  have  the  funds,  on  which  a  legacy 

to  him  at  twenty-one  had  been  placed  out,  transferred  to  him  ;  the  funds  at  the  time 

the  legacy  became  payable,  being  of  greater  value  than  the  legacy,  a  question  arose, 

whether  he  was  entitled  to  more  than  barely  his  legacy  1 
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Green  v.  Pigot.  in  1  Brown's  Chan.  Reports,  103,  was  cited.  The  Lord  Chancellor 
seemed  to  be  of  opinion,  that  a  sum  of  money  paid  into  the  Bank,  to  answer  a  contingent 
legacy,  and  then  laid  out  in  Bank  annuities  ;  and  these  annuities  at  the  time  the  legacy 
became  payable  were  of  greater  value  ;  that  as  the  legatee  would  have  sustained  the 
loss,  had  the  funds  fallen,  he  was  entitled  to  the  advantage.  (But  see  the  conjtrary, 
Alcock  V.  Eames,  supra,  [Dick.]  578,  and  Starkie  v.  Smith,  supra,  [Dick.]  520.) 

Docker  v.  Horner. 

1 1  May  1791.     Lord  Thurlow,  C. 

Creditors  or  the  legal  representatives  of  such  of  them  as  were  dead,  were  ordered  to 
be  paid  the  sum  reported  due  to  them  out  of  the  funds  in  Court,  and  the  Accountant 
General  directed  to  draw  on  the  Bank  for  the  same  :  He  issued  drafts  under  pro- 
vincial administrations  to  pay  such  administrators  :  The  Accountant  General  de- 
clining to  sign  such  drafts,  not  thinking  they  authorised  it,  appUcation  was  made 
that  such  drafts  might  be  issued  ;  it  stood  over  for  consideration,  and  on  renewing 
the  application,  the  Lord  Chancellor  was  decidedly  of  opinion,  such  administrations 
did  not  warrant  the  payment. 

Bill  by  creditors  for  payment  of  their  debts  out  of  the  estates  of  Thomas|Dadly 
deceased,  the  testator  :  Upon  hearing  the  cause,  the  necessary  accounts  were  directed, 
and  the  debts  directed  to  be  paid  out  of  the  personal,  and  real  estate  :  The  Master 
made  his  report  ;  and  the  funds  to  pay  the  money  reported  due  to  the  creditors  being 
insufficient,  the  ^Master  was  directed  to  apportion  the  same  amongst  the  creditors, 
and  what  he  [747]  should  so  apportion,  was  to  be  paid  to  the  creditors,  or  to  the  legal 
representatives  of  such  of  them  as  were  dead  ;  some  of  the  creditors  dying,  provincial 
probates  of  their  wills,  or  letters  of  administration  were  taken  out :  Under  these  provin- 
cial probates,  or  administrations,  application  was  made  to  the  Accountant  General,  to 
issue  his  drafts  for  payment  of  what  was  reported  due  to  the  deceased  creditors  ;  but 
the  sums  exceeding  the  limit  he  had  gone  to,  he  refused  to  issue  his  drafts,  but  under 
Prerogative  administrations  :  Upon  this  Mr.  Mansfield  on  the  ilth  of  January  1791, 
moved  on  their  behalf,  that  they  might  be  paid  the  sums  reported  due  to  them,  under 
such  provincial  administrations  :  that  the  Accountant  General  drew  for  sums  to  the  ex- 
tent of  £30  under  such  administrations,  and  why  stop  there  '?  That  the  money  reported 
due,  did  not  much  exceed  that  sum  ;  and  the  expence  of  taking  out  a  prerogative 
administration,  as  the  stamp  duty  was  now  so  great,  would  exhaust  half  the  money. 

Lard  Chancellor. — Had  the  money  been  in  the  hands  of  a  third  person,  could  they 
under  such  an  administration  have  received  it  ?  Certainly  not.  \Yould  their  receipt 
be  good  1  Xo.  Supjjose  a  Prerogative  administration  should  be  granted  to  another, 
could  not  he  inforce  paj-ment  1  There  could  not  be  a  doubt.  And  is  this  Court  to  give 
sanction  to  that  which' is  not  strictly  legal  ?  And  his  Lordship  being  told  that  not  one 
of  the  public  commissaries  would  permit  transfers,  or  pay  dividends,  but  under  Pre- 
rogative administrations,  he  denied  the  motion;  but  two  or  three  orders  made  on 
similar  applications  being  produced,  he  said  he  would  consider  of  it. 

[748]  On  the  11th  of  May  1791,  Mr.  Mansfield  renewed  the  appHcation  ;  which 
his  Lordship  refused,  for  his  "former  reasons,  with  this  further  observation,  that  the 
smallness  of  the  sum  made  no  difference  ;  that  if  it  were  right,  and  the  Court  were 
warranted  in  ordering  payment  of  money  under  provincial  administrations,  it  might 
order  pajTiient,  be  the  sum  ever  so  large  ;  and  therefore  denied  the  motion. 

Attorney  General  at  the  relation  of  a  lunatic,  and  the  lunatic  informant,  and  Plaintiff ; 
and  Panther,  the  committees  of  the  lunatic,  and  the  executors  of  her  late  husband, 
and  who  had  possessed  her  property  given  for  her  separate  use,  under  a  deed 
executed  in  her  lunacy,  Defendants. 

27  July  1791.     Lord  Thurlow,  C. 

Bill  will  lie  by  the  Attorney  General  on  behalf  of  a  lunatic,  against  her  committees, 

for  an  account  of  and  to  secure  the  lunatic's  property. 

It  was  at  first  doubted,  but  after  a  pause  was  held  by  the  Court,  that  a  bill  might 

be  brought  by  the  Attorney  General  in  behah  of  a  lunatic,  against  those  possessing  the 

lunatic's  property,  and  those  attempting  to  deprive  him  of  it,  for  an  account  of,  and 
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to  secure  such  property  for  the  lunatic  ;  and  an  issue  was  directed  to  try  whether  she 
was  a  lunatic  at  the  time  she  executed  the  appointment,  under  wliicli  the  executors 
of  the  husband  claimed. 

[For  subsequent  Proceedings,  see  S.  C,  1792,  3  Bro.  C.  C.  441.] 

*  [749]  F-x  parte  Swann. 

21  .July  1701.     Lord  Thurlow,  C. 

Master  to  enquire  whether  an  infant  was  so  within  the  Act  of  the  29th  Geo.  2,  and  if  he 

were,  whether  it  was  for  his  benefit  to  surrender  old  leases,  and  to  take  a  new  lease. 

Mis  Lordship  having,  on  hearing  the  day  preceding  a  petition  under  the  Statute 
of  2'.lth  of  Geo.  2.  chap.  .'il.  that  an  infant  might  .surrender  a  bishop's  lease  in  order 
to  renew  it.  and  to  have  the  fine  paid  ;  referred  it  to  a  Master  to  see  upon  what  terms, 
the  surrender  and  renewal  should  be  made,  and  to  state  his  opinion  ;  it  was  sul)mitted 
the  next  day,  whether  the  order  made  by  his  Lordship  was  not  premature ;  by  the 
preamble  of  the  act,  it  was  clear  the  Legislature  meant  it  should  aj)ply  to  sucli  only 
as  were  beneficially  interested  ;  the  words  (after  taking  notice  that  it  was  sometimes 
neces.sary  to  surrender  old  leases  in  order  to  renew),  are,  "  but  by  reason  of  their  being 
"  infant,  lunatic,  or  feme  covert,  it  could  not  be  done  to  the  manifest  prejudice  of  them 
■  and  their  families,"  the  act  then  goes  on  to  enact. 

The  matter  being  brought  on  in  a  summary  way,  the  Court  will  not  take  upon  itself 
to  determine  what  their  interest  is,  but  from  the  fir.st,  made  the  following  order  :  Befer 
it  to  the  .Master  to  enquire  and  state,  whether  J.  S.  is  an  infant  within  the  intent  and 
meaning  of  the  said  Act  of  Parliament  ;  and  if  so.  whether  it  will  be  for  the  benefit 
of  the  said  J.  S.  to  surrender  the  old  lease,  and  to  renew  it. 

Should  the  Master  find  the  party  comes  within  the  act.  the  next  order  is  to  confirm 
the  report,  and  to  direct  him  to  surrender,  and  to  give  directions  concerning  the  fine. 

[750]  Such  references  it  was  submitted  to  his  Lordship  were  necessary  ;  for  should 
the  infant  be  found  not  to  be  beneficially  interested,  but  to  be  a  mere  naked  trustee, 
this  Court  will  consider  him  as  coming  within  the  Statute  of  7th  of  Queen  Ann,  entitled, 
"  An  Act  to  enable  infant  trustees,  &c.,  to  convey,"  and  so  his  Lordship  was  decidedly 
of  opinion  in  Ex  parte  Hodgson,  .30th  July  1790  {supra  [Dick.]  737) ;  the  petition 
was  in  the  alternative,  that  the  infant  might  surrender  under  the  above  Statute  of 
the  29th  of  Geo.  2,  or  the  Statute  of  the  7th  of  Queen  Ann.  His  Lordship  directed 
the  latter. 

The  Lord  Chancellor  upon  coming  into  Court  this  day  (29  July  1791),  directed 
the  common  order  to  issue. 

Sandford  v.  Paui-. 
1 3  Dec.  1791.    Lord  Thurlow,  C. 
A  witness  whose  evidence  had  been  rejected  at  the  hearing  under  partictilar  circum- 
stances, examined  again  before  the  Master,  after  the  decree,  but  the  Master  to  settle 
the  interrogatories. 

At  the  hearing  of  the  cause,  the  deposition  of  one  of  the  witnesses,  (who  was  a 
creditor  of  two  partners  bankrupts,  tmder  a  separate  as  well  as  a  joint  commission, 
but  who  had  executed  and  delivered  a  release  of  his  debt  only  under  the  separate  com- 
mis.>;ion),  upon  being  offered  to  be  read,  was  objected  to,  and  the  objection  allowed  ; 
and  the  Court  referred  it  to  the  Master,  to  make  the  inquiry,  by  the  order  directed, 
and  the  parties  were  to  be  examined. 

In  the  course  of  the  enquiry,  the  above  witness  was  tendered  to  the  Master,  having 
since  the  hearing,  executed,  and  deUvered  a  complete  release  of  his  demand  :  this 
being  objected  to  by  the  other  side,  it  occasioned  [751]  the  present  appUcation  to  the 
Court  for  the  purpo.se  ;  which  his  Lordship  ordered,  without  any  terms,  or  restriction  ; 
but  before  the  Court  rose,  his  Lordship  directed  me  to  look  into  the  cases  which  had 
been  cited,  and  to  lay  before  him  such  as  I  knew  of,  with  my  thoughts. 

In  obedience  to  his  Lordship's  commands,  the  following  was  submitted  to  his 
Lordship : 

The  question  before  the  Court  is,  whether  a  -n-itness  examined  in  chief,  whose  de- 
position was  not  admitted  to  be  read  at  the  hearing,  and  which  consequently  cannot 
be  read  before  a  Master,  can  be  re-examined  before  the  Master  to  the  same  matter  % 
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The  plaintifiF  asserting  it  is  of  course,  having  obtained  an  order  for  the  purpose  ; 
the  defendant  insisting,  that  a  witness  after  a  publication,  cannot  be  re-examined  to 
matters  to  which  he  hath  before  been  examined  ;  each  side  relying  on  the  case  of 
Sawyer  v.  Bowyer,  1  Brown's  Chancery  Reports,  388,  which  vnW  be  more  fully  men- 
tioned in  its  course  :  It  is  not  however,  accurately  reported  in  that  book. 

To  form  a  true  opinion  of  the  question,  it  may  not  be  improper,  to  see  what  hath 
been  the  habit  of  the  Court,  in  ancient  and  modern  times. 

In  Keilwey,  96,  Mich.  22  H.  7th,  1512,  it  was  agreed  clearly  in  Chancery,  that 
new  proofs  may  be  examined  after  pubUcation,  which  are  merely  supplemental  to 
former  proofs,  as  to  add  the  causa  scientios. 

Ibidem,  100.  23  Henry  7.  1513  :  Exceptions  to  a  deposition  should  be  taken  before 
pubUcation,  or  [752]  the  time  is  lost ;  the  party  shall  not  chuse  whether  he  like  the 
deposition,  or  not. 

Langham  v.  Lawrence,  13  Car.  2,  10(11,  Hardres  180:  After  trial  at  law  directed 
in  a  former  cause,  the  same  plaintiff  exhibited  a  new  bill,  to  discover  deeds  ;  demurrer, 
because  it  was  to  get  new  evidence  after  the  first  examination  ;  the  demurrer  was 
overruled,  for  it  did  not  call  for  supplemental  proof,  or  contradict  any  testimony  on 
oath. 

Randal  v.  Richford,  Trin.  15  Car.  2,  1663,  1  Chan.  Cases  25  :  A  witness  having 
sworn  that  he  was  surprised,  and  had  mistaken  in  his  examination,  on  commission. 
a  special  commis.sion  issued  to  re-examine  that  witness ;  but  upon  consultation  with 
the  Master  of  the  Rolls,  and  the  Six  Clerks,  it  was  suppressed  as  contrary  to  the  course 
of  the  Court. 

The  City  of  London  v.  Earl  of  Dorset,  26  Car.  2,  May  30,  1674,  Chancery  Cases, 
228  :  Upon  a  commission  for  charitable  uses,  a  trial  at  law  was  directed,  when  a  witness 
eighty  years  old,  and  unable  to  travel  was  discovered;  and  notwithstanding  the  rule 
of  publication,  a  commission  was  obtained  to  examine  him. 

Lord  Keeper.— The  rule  of  non  examining  after  publication,  hath  been  strict  in 
this  point,  but  the  Court  is  to  judge,  and  the  examiners  by  commission  are  ministerial 
to  the  Court. 

Inglet  V.  Inglet,  Easter,  28  Car.  2,  1678,  2  Chancery  Cases,  217  :  Witnesses  speak- 
ing uncertainly,  on  their  first  examination,  shall  not  be  re-examined.  And  Lord 
Hardwicke  in  Cowslad  v.  Cornish,  2  Ves.  270,  says,  if  a  witness  be  once  examined, 
it  might  be  dangerous  to  let  him  be  examined  again ;  and  the  danger  is,  of  drawing 
in  a  witness  after  it  is  known,  what  he  hath  already  sworn  to. 

[753]  In  2  Chancery  Cases  79,  Mich.  33  Car.  2.  1681  :  The  Master  examined  one 
witness  three  times,  in  a  matter  of  account ;  his  depo.sitions  were  suppressed. 

Callow  V.  Mime,  2  Vern.  472,  Mich.  1781  :  An  interested  witness  had  been  examined 
in  the  cause ;  afterwards  he  released,  and  was  re-examined  ;  objection  to  reading 
his  deposition,  for  that  he  was  engaged  by  his  first  examination  to  abide  by  what  he 
had  sworn  ;  overruled. 

Lord  Thurlow  iipon  this  remarked,  "  it  seems  a  better  objection,  that  after  seeing 
the  first  examination,  the  party  might  get  him  to  amend  his  testimony." 

Tendering  a  WTitten  deposition  to  a  mtness  is  good  cause  for  suppressing  it. 

So  where  a  witness  delivers  such  a  written  deposition  to  the  examiner. 

And  his  Lordship  further  observed,  that  regularly  no  new  witnesses  are  to  be 
examined  after  the  hearing  ;  but  the  Court  began  to  do  it  in  special  cases  ;  and  after- 
wards on  the  Master's  certificate  onlv. 

In  Spence  r.  Allen,  Trin.  4  Geo.  1,  1718,  Gilbert  150,  Pree.  in  Chancery.  493,  deposi- 
tions had  been  suppressed,  because  the  interrogatories  were  leachng,  and  publication 
passed  :  Upon  looking  into  the  interrogatories,  the  leading  seemed  to  have  been  by 
inadvertency,  and  the  evidence  material  to  substantiate  justice  :  Whereupon  the  Court 
ordered  new  interrogatories  to  be  prepared  by  the  Master  ;  a  precedent  vvas  produced 
for  the  same  purpose,  and  the  motion  was  that  a  new  set  of  interrogatories  might  be 
prepared  bv  the  Master. 

[754]  And  Lord  Talbot  in  Arundel  r.  Pitt,  said,  the  permitting  of  a  witness  to  be 
re-examined  whose  deposition  had  been  suppressed,  depended  upon  circumstances. 

And  Lord  Hardwicke  in  Bromley  v.  Child,  28th  May  1747,  .said,  that  new  interroga- 
tories might  be  exhibited  upon  special  circumstances,  but  not  of  course. 

In  Browning  r.  Barton.  28th  July  1774,  Lord  Bathurst,  after  ha%4ng  consulted 
Sir  Thomas  Sewel,  M.  R.,  gave  liberty  to  examine  witnesses  before  the  Master,  who  had 
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been  examined  previous  to  the  hearing,  but  added,  they  were  not  to  be  examined  to 
any  matters  to  which  before  they  had  been  examined  :  and  the  Master  was  to  settle 
the  interrogatories. 1 

Upon  the  above  cases  it  was  submitted,  that  it  was  clear  tiie  Court  had  leaned 
against  the  re-exaniination  of  witnesses,  and  that  if  such  n-cxamination  was  granted, 
it'was  under  pointed  restrictions;  and  as  to  what  was  insisted,  that  the  appUcation 
was  of  course,  it  is  submitted,  that  if  the  Court  is  not  to  exercise  its  di.scretion,  why 
is  the  application  reipiired  to  be  special,  and  to  be  upon  notice  1  And  that  it  is  not  of 
course,  vour  Lordship,  and  your  Lordship's  predecessors  have  determined. 

To  the  paper  of  which  tlie  above  is  a  copy.  Lord  Thurlow  added  the  case  of  Drdds 
I'.  Billing,  Bunbury,  :24  :  observing  that  a  witness  cannot  be  examined  to  the  same 
matter  to  which  he  hath  before  been  examined;  and  put  this  question:  Suppose 
witnesses  had  been  examined  on  commission,  without  order,  and  the  deposition  sup- 
pressed, the  party  ought  not  to  have  the  advantage  of  seeing  their  evidence  to  form 
the  re-examination  ? 

[755]  In  Practical  Register,  220,  it  is  said,  the  interrogatories  are  to  be  signed  by 
Counsel. 

And  so  it  is  expressly  ordered  by  rule  of  Court  dated  29th  of  April  1687  :  This 
is  confirmed,  and  directed  to  be  observed  by  a  subsequent  order  of  Court,  dated  the 
loth  of  July  1700,  and  entered  in  the  Register's  Book. 

On  the  13th  of  December  1791,  Lord  Thurlow  sent  for  me,  and  delivered  back 
to  me  the  paper,  which  had  been  submitted  to  him,  with  his  annotations,  and  directed 
me  to  deliver  the  order,  prefacing  it,  under  the  circumstances  of  the  case  ;  and  adding 
that  the  Master  should  settle  the  interrogatories. 

Edw.\rds  v.  Edwards. 

1  9  Jan.  1792.     Lord  Thurlow,  C. 

If  after  an  injunction  is  dissolved,  the  plaintiff  amends  his  bill  and  requires  a  further 
answer,  and  the  defendant  prays  a  deJimus  to  take  his  answer  ;  the  Court  will  con- 
sider it  as  dilatory,  and  will  revive  the  injunction,  but  it  must  be  upon  notice,  and  a 
special  application. 

On  the  IGth  of  January  1792,  Mr.  Simeon  moved  upon  notice,  that  an  injunction 
which  had  been  dissolved,  might  on  the  bill  which  had  since  been  amended,  be  revived, 
upon  the  ground,  that  the  defendant  had  craved  a  commission  to  take  his  answer. 
It  was  opposed  by  Mr.  Richards  for  the  defendant,  who  insisted  that  the  amended 
bill  was  a  mere  repetition  of  the  original,  and  that  it  was  fully  answered  by  his  answer 
to  the  original  bill :  A  doubt  arising  in  regard  to  the  practice,  it  was  ordered  to  stand 
over  to  this  day,  and  the  Register  was  to  lay  his  thoughts  before  his  Lordship  in  the 
mean  time. 

What  follows  was  submitted  to  his  Lordship  : 

The  order  granting  an  injunction,  runs,  "  until  the  defendant  shall  fully  answer 
"  the  plaintiff's  bill,  &c.~ 

[756]  If  the  defendant  hath  not  answered,  or  having  answered,  his  answer  is  reported 
insufficient,  or  on  exceptions,  he  submits  to  answer,  and  the  plaintiff'  amends  his  bill, 
it  is  one  record,  and  the  defendant  must  answer  both  ;  this  is  manifest  by  an  order 
which  is  almost  daily,  "  for  liberty  to  amend,  and  that  the  defendant  may  answer  the 
"  amendments,  and  exceptions  at  the  same  time." 

Should  the  plaintiff  amend  his  bill,  after  the  answer  is  filed,  the  injunction  is  of 
course  gone  ;  for  by  the  amendment  he  admits  the  answer  to  be  full,  and  he  cannot 
except ;  the  injunction  may  likewise  be  dissolved  upon  the  merits. 

This  however  doth  not  preclude  a  plaintiff  from  appljnng  to  revive  the  injunction, 
on  amending  his  bill. 

Whether  the  application  need  be  special,  it  is  humbly  submitted,  depends  upon 
circumstances. 

The  bill  being  amended  and  an  answer  required,  it  is  not  for  a  defendant  to  say, 
that  the  bill  is  impertinent,  or  that  it  is  a  mere  repetition  of  the  original  bill,  (if  it  be, 
he  mav  refer  it  for  impertinence),  nor  shall  he  say  that  his  answer  to  the  original  bill, 
is  a  full  answer  to  the  amended  bill ;  he  must  answer,  and  it  is  for  the  Court  to  deter- 
mine, whether  it  be  sufficient ;  if  it  be,  the  application  to  revive  the  injunction,  must. 


DICKENS,  757.  PYE  V.   DAUBUZ  465 

it  is  submitted,  be  special,  and  upon  the  merits,  and  if  granted,  will  be  until  the  hearing 
of  the  cause,  or  further  order. 

But  if  the  defendant  will  be  in  contempt  for  want  of  his  answer,  or  will  pray  time 
to  answer,  the  Court  will  not  let  him  derive  benefit  from  his  dilatoriness,  [757]  but 
will,  it  is  submitted,  re%-ive  the  injunction,  on  an  application  of  course,  and  by  the 
order  granting  it,  it  will  be  until  the  defendant  shall  fully  answer  the  plaintiffs  bill, 
and  this  Court  make  other  order  to  the  contrary  :  And  so  it  was  laid  down  by  Lord 
Hardwicke  in  Bagster  v.  Walker,  lith  ilarcli  1716  (supra.  [Dick.]  109) :  An  injunction 
had  been  dissolved  on  the  merits  ;  the  plaintiff  amended  his  bill,  and  the  defendant 
having  prayed  time  to  answer,  the  plaintiff  gave  notice,  and  moved  specially,  to  revive 
the  injunction  :  After  hearing  Counsel  on  both  sides,  his  Lordship  said,  "  that  until 
*■  the  equity  of  the  bill  was  denied,  it  must  be  taken  as  granted,  that  the  plaintiff  hath 
"  equity ;  that  had  the  defendant  put  in  his  answer,  the  Court  could  have  decided 
"  on  the  merits  :  that  it  was  owing  to  the  defendant's  own  laches  that  it  was  not  : 
"  that  a  plaintiff  was  not  by  designed  laches  to  be  prevented  from  reviving  the  in- 
"  junction ;  that  the  giving  of  notice  of  the  application  to  revive  under  such  circum- 
"  stances  was  not  necessary :  it  was  of  course ;  that  the  injunction  when  revived, 
"  would  be  as  the  original  was,  only  until  the  defendant  should  fully  answer ;  and 
"when  he  had  answered,  he  might  apply  to  dissolve  it." 

Lord  Harduicke  in  Travers  v.  Lord  Stafford,  2  Yes.  19.  which  appears  to  be  a 
very  complex  case,  and  to  turn  upon  circumstances,  is  made  to  express  himself  very 
differently  from  what  he  said  in  the  preceding  case,  that  it  was  irregular  to  apply 
as  of  course  to  revive  an  injunction,  on  the  defendant's  apphang  for  time  to  answer 
the  amended  bill  :  which,  it  is  submitted,  strongly  implies,  that  his  idea  was,  that  a 
special  application  on  notice,  might  be  made  for  the  purpose. 

[758]  The  application  was  renewed  this  day,  the  19th  of  January  179"2,  when  ilr. 
Richards  for  the  defendant  cited  the  above  case  of  Travers  i:  Lord  Stafford,  and  in- 
sisted that  the  plaintifl",  to  ground  such  an  application,  ought  to  make  an  affidavit 
of  his  case  ;  and  cited  also  an  anonymous  case  in  3  Atkins  69-1,  in  which  Lord  Hard- 
wicke is  made  to  lay  it  down  as  a  rule  settled,  that  until  an  answer  to  an  amended  bill 
is  put  in,  a  plaintiff  cannot  apply  to  revive  an  injunction  ;  that  it  cannot  be  upon  a 
defendant's  praj-ing  a  dedimus. 

So  that  a  defendant  knowing  this,  may  obtain  thirteen  weeks  to  answer,  then  put 
in  any  answer,  which  being  insufficient,  he  may  get  ten  weeks  more,  and  after  that, 
run  through  all  the  process  of  contempt,  and  by  that  means  obtain  the  full  effect  of 
his  action  at  law  :  If  such  were  the  rule,  it  certainly  would  be  against  common  sense, 
and  common  justice  :  but  his  Lordship  seemed  to  be  clear,  and  adopted  the  idea  of 
Lord  Hardwicke  in  the  case  before  stated  of  Bagster  v.  Walker,  that  a  defendant  should 
not  derive  an  advantage  from  his  own  laches,  and  considered  his  praying  a  dedimus 
as  a  dilatory  ;  and  therefore  revived  the  injunction  until  answer  and  further  order  ; 
he  held  that  notice  was  proper  to  be  given  of  such  a  motion,  but  that  an  affidavit  by 
the  plaintiff  of  his  case  was  not  necessary. 

[759]  Pye  1'.  Daubuz. 

24  May  1792. 

A  man  borrows  money  and  pledges  the  title  deed  of  his  estate,  and  promises  to  execute 
a  mortgage,  but  doth  not,  and  becomes  a  bankrupt,  his  assignees  were  ordered  to 
pay  what  due,  and  if  they  did  not,  to  convey  the  estate  to  the  plaintiff  in  fee. 

The  question  in  this  cause  arose  on  the  following  case  :  The  bankrupt  before  he 
became  such,  borrowed  money  of  the  plaintiti',  and  lodged  the  title  deeds  of  his  estate 
in  the  plaintiff's  hands,  and  promised  to  execute  a  mortgage,  but  did  not,  and  became 
a  bankrupt,  and  his  estate  and  effects  being  duly  assigned  to  his  assignees,  the  plaintiff' 
filed  his  bill  to  be  paid  the  money  due  to  him  on  his  pledge,  and  if  not,  that  they  might 
convey  the  estate  to  him,  and  be  foreclosed  ;  and  stated,  that  not  having  the  legal 
estate,  he  could  not  bring  an  ejectment. 

Mr.  Solicitor  General  cited  Beck  on  demise  of  Hawkins  r.  Welch,  Wilson,  276. 

Lord  Chancellor. — An  agreement  to  make  a  mortgage  wiU  bind  as  if  it  were  actually 
made  :  but  I  will  consider  of  it. 
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And  on  the  i-tth  of  May  179'2,  he  directed  an  account  of  what  was  due  to  the 
plaintirt"  for  principal,  interest,  and  costs;  and  the  defendants  the  assignees  to  pay, 
and  if  thev  did  not  they  were  to  convey  the  estate  to  the  plaintiff',  and  to  be  foreclosed. 

Thomas  Ellis  and  Susanna  his  wife,  Plaintiffs  ;  Michael  Atkinson  and 
another,  Defendants. 

24  May  1792.     Lord  Thurlow,  C. 
The  question  was,  whether  a  feme  covert  having  a  power  of  apjiointing  property  vested 
in  trustees  by  her  marriage  settlement,  and  to  which  the  baron  was  a  party,  must 
appoint  from  time  to  time,  or  might  assign  her  whole  interest  1  held  she  might. 

On  the  marriage  of  the  plaintifTs,  £2000  a  moiety  of  £4000  and  a  mortgage  for  secur- 
ing such  moiety  and  the  interest,  were  by  indentures  of  settlement,  [760]  dated  tlie 
7th  and  Sth  of  February  178G,  assigned  to,  and  vested  in  the  defendants  in  trust, 
to  piv  the  interest  to  arise  from  time  to  time  on  the  said  £2000  to  such  person,  and 
for  such  purposes,  as  the  plaintiff"  the  wife  should  by  writing  under  her  hand, 
attested  as  thereby  required,  apptMut,  to  the  intent  the  same  might  be  for  her  sole 
and  separate  use,  notwithstanding  her  coverture,  and  her  receipt  to  be  a  discharge  ; 
if  she  survived  her  husband,  the  same  was  to  be  immediately  paid  to  her  ;  if  her 
husband  survived,  the  same  was  to  go  immediately  upon  her  death,  as  she  by  deed 
or  will,  executed  and  attested  as  prescribed,  should  appoint. 

The  plaintiff  Susanna  by  deed  poll,  dated  the  fir.st  day  of  December  1788,  executed 
and  attested  as  required,  appointed,  and  ordered  the  said  £2000  and  interest  to  be  paid 
to  the  plaintiff  her  husband. 

Under  that  deed  poll,  the  bill  is  filed  to  have  the  said  £2000  and  interest  paid  accord- 
ing to  the  said  appointment. 

Upon  this  a  question  arose,  and  was  strongly  argued,  whether  a  feme  covert  having 
a  power  of  appointing  the  interest  of  her  separate  estate,  settled  for  lier  separate  use, 
to  protect  her  against  the  debts  of  her  husband,  and  to  which  settlement  the  husband 
was  a  party,  and  had  bound  himself  to  the  terms,  and  in  consideration  of  which,  he 
had  received  £2000  part  of  her  portion,  must  appoint  from  time  to  time;  or  could 
by  deed  assign  the  whole  of  her  interest. 

The  cases  cited  were.  Peacock  v.  Monk,  2  Ves.  190  ;  Norton  v.  Turvil,  2  P.  Wms. 
144  ;  Grigby  r.  Cox,  1  Ves.  517;  Thayer  v.  Gould,  cited  in  the  preceding  case  ;  Hulme 
i\  Tenant,  1  Brown's  Chancerv  Rejwrts,  IG  ;  Pearson  r.  [761]  Brereton,  3  Atk.  71  ; 
Clarke  r.  Pister,  25th  March  r778  (see  2  Ves.  junr.  494). 

Lord  Thurlow  was  much  pressed  with  the  argument  that  by  the  settlement,  the 
husband  was  to  have,  and  had  received  £2000,  part  of  his  wiie's  fortune  ;  the  wife  was 
to  have  the  other  £2000  for  her  separate  use,  and  to  guard  or  protect  her  against  any 
thing  that  might  befal  her  husband  ;  and  by  executing  the  settlement,  and  receiving 
the  £2000  under  it,  the  consideration  for  his  executing  it,  he  had  bound  himself  to  the 
terms. 

The  cause  was  in  hearing,  the  23d  of  May.  and  26th  and  27th  of  June  1789,  and 
stood  over  for  consideration:  And  after  consideration,  his  Lordship  thought  as  the 
£2000  wa.s  in  the  absolute  power  of  the  wife,  and  no  appointment  intended  for  children, 
or  other  purposes ;  and  as  it  was  evidently  her  pleasure  to  give  it  to  her  husband, 
he  did  not  see  how  he  could  prevent  her.  His  Lordship  therefore,  on  the  24th  of 
May  1792,  decreed  the  defendants,  the  trustees,  to  assign  the  £2000  to  the  plaintiff  the 
husband,  after  retaining  their  costs. 

[.Mews'  Dig.  Husband  &  Wife.  L  10.  b,  iii,  b.  /?.     Not  followed,  Sockett  i:  Wray, 

1794,  4Bro.  C.  C.  483.] 

Davidson  v.  Russel. 

24  May  1792. 

A  deed  obtained  by  fraud  is  bad  in  tolo,  though  innocent  persons  are  interested 

under  it. 

This  cause  had  stood  over  upon  a  doubt,  whether  a  deed  could  be  set  aside  in  part 
for  fraud,  and  the  rest  established :  Lord  Thurlow  was  decidedly  of  opinion  it  could 
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not,  and  in  his  note  directing  the  contract  to  be  set  aside,  and  the  order  draw-n  accord- 
ingly, said  there  could  be  no  hesitation. 

This  cause  reheard,  and  affirmed  by  Lord  Loughborough,  C,  Hilary,  1794. 


[762]  In  the  matter  of  Broxifield,  a  lunatic. 

Hilary  or  Easter  Term,  1 792.     Lord  Thurlow,  C.      1  Ves.  junr.  453,  S.  C, 

3  Bro.  C.  C.  510,  S.  C. 

Where  timber  is  cut  down  from  oflf  a  lunatic's  estate,  because  in  a  perishing  state,  and 
for  the  benefit  of  the  rest,  under  a  reference  and  order  of  the  Court ;  Lord  Thurlow 
seemed  to  tlaink  upon  a  question,  between  the  heir  and  personal  representative,  that 
under  such  circumstances,  the  money  raised  was  personalty ;  but  recommended 
a  bill  to  have  a  solemn  judgment. 

There  being  a  considerable  quantity  of  timber  on  the  estate  of  the  lunatic ,  in  a  perish- 
ing state,  and  proper  to  be  cut  down,  the  same  was  cut  down  and  sold,  under  an  order 
of  the  Lord  Chancellor,  and  the  money  paid  into  the  Bank  of  England,  with  the  privity 
of  the  Accountant  General  of  the  Court  of  Chancery,  and  placed  to  the  credit  of  the 
said  matter,  and  to  the  account  of  the  said  lunatic. 

The  lunatic  afterwards  dying,  the  heir  at  law  applied  by  petition  to  have  the  money 
so  raised  by  sale  of  the  timber  paid  to  him,  being  still  to  be  considered,  as  it  was  argued 
by  his  Counsel,  as  part  of  the  real  estate  of  the  said  lunatic,  and  descended  with  the 
other  estates  to  the  petitioner,  as  his  heir  at  law. 

On  behalf  of  the  next  of  kin,  Mr.  Solicitor  General  took  this  distinction,  that  as  it 
was  cut  down  under  order  of  the  Court,  it  was  severed  from  the  estate,  and  became 
the  personal  property  of  the  lunatic.  But  suppose  the  timber  on  a  lunatic's  estate 
was  not  in  a  perishing  state,  and  the  annual  rants  of  the  estate  not  sufficient  to  support 
him  comfortably,  can  it  be  imagined  the  Court  would  let  a  lunatic  live  ^vithout  sufficient 
accommodations,  when  a  fund  could  be  raised  from  the  timber  on  it  to  procure  them 
for  him  1     It  can  hardly  be  doubted,  but  that  the  Court  would  take  such  a  step. 

In  answer  to  which,  Mr.  Mitford,  of  Counsel  for  the  heir  at  law,  observed  :  That 
supposing  a  lunatic  so  circumstanced  as  was  put  by  the  Solicitor  General,  it  was  to  be 
presumed,  the  Court  would,  as  it  ought,  do  every  thing  that  would  tend  to  the  im- 
mediate con-[763]-venienee  and  comfort  of  the  lunatic  :  But  could  it  go  further,  would 
it  do  what  the  lunatic  could  not,  make  a  will  for  him  and  dispose  of  his  property  ?  And 
yet,  the  taking  of  any  step  to  alter  the  nature  of  his  property,  so  as  to  make  it  go  con- 
trary to  what  it  otherwise  wotild,  would  in  effect  be  doing  what  he  could  not  do,  make 
a  will.     Several  cases  were  cited. 

It  stood  over  for  two  or  three  days,  and  in  the  interim.  I  laid  before  his  Lordship 
the  two  preceding  cases  of  Audley  v.  Audley  ('2  Vern.  19"2,  and  supra,  [Dick.]  IG),  and 
Gibson?.'.  Scudamore  (2  Eq.  Ca.  Abr.  773,  and  supra,  [Dick.]  45);  and  hkewise  the 
judgment  of  Sir  Thomas  Clarke,  M.  R.,  in  Tullet  v.  Tullet  (Ambl.  370,  and  supra,  [Dick.] 
322)  ;  in  which  case",  the  mother,  the  testamentary  guardian  of  an  infant,  cut  down 
and  sold  timber  from  off  his  estate ;  upon  a  bill  filed  by  the  heir  at  law,  his  Honoin- 
declared  the  money  was  to  be  considered  as  real  estate,  and  belonging  to  the  heir  at  law. 
And  I  likewise  submitted,  that  the  former  decisions  were  upon  biUs  filed  by  the  purpose, 
on  which  the  matters,  and  upon  proper  evidence,  might  be  entered  into,  and  the  order 
made  appealed.  Upon  the  matter  coming  on  again,  the  Lord  Chancellor  was  of  opinion, 
that  the  timber  being  cut  down  by  order  of  the  Court,  and  for  the  convenience  of  the 
lunatic,  it  was  severed,  and  became  his  personal  property,  and  dismissed  the  petition  ; 
but  at  the  same  time  recommended  it  to  the  petitioner  to  bring  the  matter  before  the 
Court  by  bill,  when  it  would  be  solemnly  determined. 

{Qu.  Though  the  Court  will,  for  the  immediate  convenience  and  comfort  of  a  lunatic, 
order  timber  to  be  cut  down  and  sold  to  raise  a  fund  for  that  purpose,  and  that  only  ; 
there  does  not  seem  to  be  any  reason,  when  that  purpo.se  is  answered,  that  the  next 
of  kin  should  be  benefited  by  such  a  step,  at  the  expence  of  the  heir  at  law,  who  is 
always  favoured. — J.  D.) 
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[764]  Elcock  r.  Glegg. 
5  July  1792. 
An  infant  having  a  day  to  shew  cause  against  a  decree  of  foreclosure,  after  he  attained 
twenty-one  ;  having  attained,  and  having  left  the  kingdom  before  he  was  served 
to  avoid  his  creditors.  Application  to  serve  his  Clerk  in  Court  with  the  subpoena  ; 
but  Lord  Thurlow  thought  it  must  be  personal  service ;  but  being  again  moved, 
upon  a  strong  affidavit,  it  was  granted. 

A  common  decree  of  foreclosure  had  been  pronounced  against  the  defendant,  then 
an'  infant,  with  tlie  usual  proviso,  that  the  decree  was  to  be  binding,  unless  the  infant. 
upon  attaining  the  age  of  twenty-one  years,  being  served  with  a  subprena  to  shew 
cause  against  the  same,  should  within  six  months  after  he  attained  such  age,  shew 
good  cause  to  tlie  contrarj- ;  the  only  cause  an  infant  can  shew,  as  was  laid  down  by 
Lord  Talbot,  in  Mallock  v.  Gulton,  3  P.  Wms.  352  {sujn-a,  [Dick.]  65),  is  error.  The 
infant  attained  his  age  of  twenty-one  years  in  November  last,  and  having  left  the 
kingdom,  as  it  was  supposed,  never  to  return,  before  he  was  served  with  a  subpoena 
to  sliew  cause  against  the  decree  ;  Mr.  Stanley  apprised  me  of  his  intention  to  move 
that  service  of  such  subpoena  on  his  Clerk  in  Court,  should  be  good  service.  The 
application  being  quite  novel,  I  made  Lord  Thurlow  acquainted  with  it,  and  submitted 
to  him,  as  he  desired,  my  thoughts  as  follow  : 

The  infant,  though  foreclosed,  unless  the  decree  were  made  absolute,  was  not 
bound;  it  was  always  open  to  the  cause  he  could  shew,  and  the  plaintiff  could  not 
make  a  title;  and  the  late  infant  having  left  the  kingdom,  so  that  he  could  not  be 
served  personally  with  a  subpoena  to  shew  cause  against  it,  and  having  no  place  of 
residence  whereat  to  leave  the  subpoena,  led  the  plaintiff  to  make  the  application. 
By  Lord  Clarendon's  rules,  under  title  Subpoena,  everj-  subpoena  to  answer  or  revive, 
review,  rejoin,  or  testify,  is  to  be  served  personally,  or  left  at  the  defendant's  dweUing- 
house  or  place  of  residence  with  one  [765]  of  the  family.  But  although  such  be  the 
rule,  yet  the  Court  hath  been  in  the  habit  (upon  a  full  affidavit  that  the  defendant 
absconds  to  avoid  being  served),  to  allow  service  on  the  defendant's  Clerk  in  Court, 
of  a  subpoena  to  hear  judgment,  to  be  good  service;  it  is  therefore  to  be  presumed, 
if  the  Court  will  allow  such  service  of  a  subpoena  to  hear  the  judgment,  it  will  allow 
the  same  service  to  effectuate  the  judgment.  On  the  3d  of  March  1792,  Mr.  Stanley 
for  the  plaintiff,  moved  as  above ;  but  Lord  Thurlow  thought  the  service  of  the  sub- 
poena must  be  personal,  or  that  it  should  be  fully  proved  that  he  had  left  the  kingdom, 
or  had  absconded  to  avoid  the  service.  An  affidavit  having  been  made,  that  the  de- 
fendant was  greatly  indebted  to  divers  persons,  and  that  he  had  declared  it  was  his 
intention  to  leave  the  kingdom,  to  avoid  his  creditors,  on  Mr.  Stanley's  renewing  the 
application  this  day,  5th  July  1792,  the  Lords  Commissioners,  without  the  least  hesi- 
tation, granted  the  motion. 

Sqi:irrel  v.  Squirrel. 

16  Jan.  1792.     Lord  Thurlow,  C. 

This  Court  will  not  make  a  procluin  amy  in  indigent  circumstances  give  security 

to  answer  costs 

At  the  fourth  Seal  before  last  Christmas,  it  was  moved  by  Mr.  Abbot,  that  a  -pro- 
chein  amy  might  give  security  to  answer  costs ;  not  for  that  he  had  since  filing  the 
bill  left  the  kingdom,  to  reside  out  of  the  jurisdiction  of  the  Court  ;  but  for  that  he 
was  in  indigent  circumstances,  and  the  defendant  might  lose  his  costs,  should  costs 
be  awarded  him.  The  Lord  Chancellor  being  struck  with  the  novelty  of  the  appU- 
cation,  ordered  it  to  stand  over,  and  to  be  renewed  this  day,  [766]  and  wished  me  to 
let  him  know  my  thoughts,  and  if  I  recollected  an  instance  of  such  an  apphcation  : 
The  following  thoughts  were  submitted  to  his  Lordship : 

To  lay  it  down  as  a  principle,  that  no  one  in  indigent  or  narrow  circumstances, 
unless  hecan  qualify  himself  to  sue  as  a  pauper,  by  swearing  he  is  not  worth  five  pounds, 
the  matter  in  question  excepted,  shall  be  permitted  to  sue  for  any  claim  he  mav  have, 
until  he  give  security  to  aiiswer  costs  (which,  being  a  poor  person,  he  mav  not  "be  able 
to  procure),  would  in  effect  be  putting  a  negative  upon  his  claim  unheard.     Suppose 
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an  infant,  three  or  four  years  of  age,  whose  parents  and  relations  are  in  low  circum- 
stances verging  on  indigence,  becomes  entitled  to  real  and  personal  property,  which 
is  withheld  from  liim,  and  the  person  withholding  it  is  committing  waste,  by  cutting 
down  timber,  &c.,  and  a  bill  should  be  thought  adviseable  for  an  account,  and  for  an 
injunction;  if  he  is  to  sta\-  until  he  attain  twenty-one,  before  he  is  relieved,  because 
no  one  of  property  will  adopt  his  cause  ;  and  his  father,  who  is  the  most  proper  person 
to  be  his  prochein  amy,  by  reason  of  his  circumstances  cannot  be  so,  without  giving 
security  to  answer  costs,  which  he  is  not  able  to  procure,  the  estate  may  in  the  interim 
be  ruined,  and  the  infant's  property  wasted  :  Were  this  to  be  the  rule,  infants,  who 
cannot  sue  as  paupers,  would  be  in  a  worse  situation  than  real  pavipers.  This  Court 
will  not  suffer  a  defendant  to  be  harassed  by  two  bills  for  the  sume  purpose ;  so  like- 
wise, if  two  bills  are  filed  on  the  behalf  of  and  in  the  name  of  an  infant,  the  Court  will 
stop  that  suit,  which  upon  reference  shall  be  found  least  for  his  benefit  to  prosecute  : 
but  I  do  not  believe  there  is  an  [767]  instance  of  a  reference  to  see  if  a  bUl  is  proper  to 
be  filed  on  behalf  of  an  infant,  to  secure  his  property,  and  for  the  Master  to  consider 
who  is  a  proper  person  to  be  his  prochein  amy.  Any  person,  as  it  is  said  in  the  case 
of  Eyre  v.  Countess  of  Shaftesbury,  2  P.  Wms.  102,  and  so  it  is  generally  understood, 
may  file  a  bill  in  the  name  of  an  infant  for  an  account,  &c.,  but  he  does  it  at  his  peril ; 
and  as  to  what  was  said  (as  1  am  informed)  by  the  gentleman  who  made  the  application, 
that  it  was  analogous  to  one  that  Ls  almost  daily  made,  for  a  plaintiff  to  give  security 
to  answer  costs,  it  is,  with  submission,  not  in  the  least  so  :  The  order  that  directs 
security  to  be  given,  states  the  plaintiff  to  live  out  of  the  jurisdiction  of  the  Court, 
consequently  the  Court  cannot  enforce  a  duty ;  but  in  the  case  before  your  Lordship, 
it  is  not  suggested  the  prochein  amy  is  out  of  the  reach  of  the  process  of  the  Court,  there- 
fore the  defendant  hath  a  double  remedy ;  he  may  attach  and  hold  his  person,  and 
sequester  what  property  he  may  possess  ;  the  former  to  answer  the  contempt,  the 
latter  ad  satisfaciendum.  The  motion  was  renewed  the  16th  of  January  1792.  His 
Lordship  adopted  the  above  reasons,  and  denied  the  motion. 

Ex  parte  Wallup,  an  Infant. 

July  1 792.     Lords  Commissioners  Eyre  and  Ashhurst. 

A  writ  of  de  ventre  inspiciendo,  on  the  application  of  an  hoeres  f actus. 

The  curator  was  ordered  to  make  out  a  -HTit  de  ventre  inspiciendo.  directed  to  the 
sheriff  of  any  county  (it  being  apprehended  the  woman  would  change  her  place  of 
residence)  to  whom  the  plaintiff'  should  apply  ;  but  it  was  to  remain  in  the  office  twenty- 
one  days,  and  [768]  not  to  be  dehvered  if  she  in  a  given  time  signed  the  Eegister's  book, 
consenting  that  two  midwives,  to  be  named  by  the  Earl  of  Portsmouth,  the  petitioner's 
father,  should  examine  her,  and  actually  permitted  them  to  examine  her.  The  Lords 
Commissioners  at  first  doubted  whether  such  a  vTit  had  issued  on  the  appHcation  of 
any  other  than  a  hceres  natus,  the  petitioner  being  a  hceres  f actus. 

Andree  v.  . 


17  July  1792. 
Liberty  given,  after  rephcation,  to  amend  bill,  without  withdrawing  replication,  by 
changing  one  of  the  defendants,  who  was  the  administrator,  which  was,  in  effect, 
adding  a  party. 

At  the  third  Seal  after  Trinity  Term,  .Mr.  Richards  moved,  that  the  plaintiff  might 
be  at  hberty  to  amend  his  bill  without  mthdrawing  the  rephcation,  on  notice.  (He 
had  before  moved  it  as  of  course,  and  obtained  an  order ;  but  the  circumstances  not 
being  stated,  and  it  being  novel  the  Register  dechned  to  issue  it.)  The  case  he  now 
stated  was,  that  one  of  the  defendants  was  the  administrator  of  J.  S.  but  as  he  had  not 
been  brought  before  the  Court  in  that  hght,  there  would  be  a  manifest  want  of  parties 
when  the  cau.se  came  on  to  be  heard.  The  Lord  Chancellor  said,  had  the  cause  been 
brought  on  to  hearing,  it  would  have  been  ordered  to  stand  over,  with  liberty  for  the 
plaintiff  to  amend  by  adding  parties.  Rephcations  in  such  instances  are  not  ordered 
to  be  withdrawn  ;  and  therefore  he  saw  no  reason  why  the  same  order  could  not  now 
be  made,  and  the  parties  saved  that  expence  ;  and  therefore  granted  the  motion. 
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[769]  ''>MiTn  V.  Ke.mpson. 

2'J  Nov.  1 7'.)0.     Lord  Thurlow,  C. 

Injunction  granted  to  stay  a  legatee  from  proceeding  in  the  Spiritual  Court  for  a  legacy, 

until  the  hearing  of  the  cause. 

Bill  by  one  of  the  executors,  against  a  legatee  and  the  other  executor,  for  an  account 
of,  and  to  have  the  assets  administered  in  payment  of  debts  and  legacies,  and  for  an 
injunction  to  stay  the  legatee  from  proceeding  in  the  Ecclesiastical  Court  for  his  legacy  : 
On  application  for  these  purposes  the  25th  of  November  1  790,  two  doubts  were  raised  ; 
first  as  to  the  propriety  of  the  motion,  on  the  ground  there  was  not  an  instance  of  such 
an  application  ;  but  on  being  shewn  the  case  of  Stonehouse  v.  Stonehouse,  by  Lord 
Ilardwicke,  I'.l  Feb.  1745,  supra,  98,  his  Lordship  granted  an  injunction  :  But  it  being 
(juestioned.  whether  tliis  Court  had  ever  granted  such  an  injunction,  until  after  the 
hearing,  his  Lordship  directed  me  to  withhold  the  order;  having  laid  before  liim  the 
order  in  Stonehouse  v.  Stonehouse,  which  runs,  "  Let  an  injunction  be  granted  to  stay 
"  the  defendant  from  proceeding  in  the  Court  of  Arches  for  his  legacy,  until  the  hearing 
"of  the  cause,  which  the  plaintift'  is  to  speed,"  his  Lordship  directed  me  to  deliver  a 
similar  order. 

Ex  parte  Salter. 
17  Dec.  1791.     Lord  Thurlow,  C.     3  Bro.  C.  C.  500,  S.  C. 

An  order  having  been  made  on  the  4th  of  the  above  month,  to  approve  of  a  person 
to  be  appointed  guardian  of  an  infant,  and  to  have  an  allowance  settled  for  his  main- 
tenance ;  there  being  no  cause  in  Court,  I  paused  to  deliver  it,  and  being  apprised  an 
ajjplication  was  intended  the  above  day  by  Mr.  Abbot,  [770]  tb'it  the  order  might  be 
delivered,  I  wrote  to  Lord  Thurlow.  on  the  S-tth  of  Xovembcr  1791,  as  follows  : 

The  order  is  on  an  ex  parte  petition  of  George  Elliot  Salter  an  infant.  The  petition 
states,  that  Elizabeth  Todd  .-spinster,  by  will,  dated  ISth  of  February  1780,  devised 
certain  freehold,  copyhold,  and  leasehold  estates  to  the  petitioner  absolutely  (said  to 
be  the  heir  at  law,  though  not  so  stated),  if  so,  fraudulently  against  creditors  ;  and  also 
bequeathed  to  the  petitioner  an  Exchequer  annuity  of  £10 :  It  states  further,  that 
the  testatrix  died  the  14th  of  October  1790  ;  that  the  petitioner  is  of  the  age  of  seven 
years,  and  is  desirous  to  have  a  proper  guardian,  and  an  allowance  for  his  maintenance, 
avowedly,  as  it  is  admitted,  that  the  mother  who  is  intended  to  be  proposed  for  guardian, 
may  have  a  comfortable  subsistence  ;  and  prays  a  guardian,  maintenance,  and  a  receiver 
of  the  estates,  and  also  of  the  annuity  ;  and  that  he  may  out  of  the  rents  and  profits, 
and  annuity,  pay  the  maintenance  that  shall  be  allowed.  The  receiver,  and  costs 
which  were  prayed  at  the  Bar  your  Lordship  negatived  :  The  petition,  so  far  as  it  went 
to  the  approving  of  guardian,  and  maintenance,  your  Lordship  granted  :  the  first 
readily,  the  later  seemingly  with  doubt,  although  two  instances  were  mentioned,  the 
first  by  Sir  Joseph  Jekyl,  M.  R.,  the  other  by  Lord  Hardwicke  confirming  it ;  which 
was  thought  at  the  time  by  some  of  the  first  gentlemen  at  the  Bar,  as  it  since  hath  been, 
to  have  been  more  in  compliment  to  Sir  Joseph  Jekyl,  than  his  own  opinion  ;  and  it 
is  certainly  true,  as  Mr.  Abbot  stated,  that  there  have  since  been  many  like  orders ; 
but  having  been  informed,  that  Lord  Kenyon  when  Master  of  the  Rolls,  had  rejected 
several  similar  applications,  upon  the  ground,  [771]  that  there  not  being  any  suit,  the 
Court  was  not  in  possession  of  the  property,  and  therefore  had  no  controul  over  it : 
That  where  an  infant  had  a  testamentary  guardian  of  his  person  and  estate,  such 
guardian  wanted  not  the  authority  of  the  Court :  That  maintenance  was  in  his  dis- 
cretion, and  that  the  granting  of  maintenance  would  be  acting  bhndfold,  and  might 
give  sanction  to  a  fraud  against  creditors,  by  misapplving  that,  which  they  had  a 
primary  right  to,  as  their  debts  might  absorb  the  whole  of  the  property  :  And  Sir 
Pepper  Arden  the  present  Ma.ster  of  the  Rolls,  following  Lord  Kenyon's  opinion,  or  by  his 
advice,  having  as  .Mr.  Dickens  hath  been  informed  in  several  instances  of  late  refused  to 
allow  maintenance,  until  there  was  a  cause  in  Court,  that  he  might  know  on  what  ground 
he  acted,  .Mr.  Dickens  thought  it  his  duty  to  submit  the  same  to  your  Lordship  :  Besides 
which  in  the  present  case,  the  application  is  to  have  the  maintenance  paid  out  of  real 
estates  devised  ;  whereas  even  should  there  be  a  cause,  and  should  the  will,  if  not 
admitted,  be  not  proved  per  testes,  the  Court  will  dismiss  the  bill,  or  at  least  not  make 
any  decree  on  it,  so  far  it  prays  any  thing  respecting  the  real  estate  :  And  as  where 
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estates  descend,  and  on  a  bill  by  creditors,  the  parol  may  demur,  the  Court  hath  of  late 
been  in  the  habit  of  appointing  a  receiver,  with  directions  to  pay  his  balances  into  Court, 
not  to  the  account  of  the  infant,  but  to  the  credit  of  the  cause,  subject  to  further  order  ; 
and  as  in  the  case  where  a  bill  is  brought  to  secure  a  legacy,  will  not  apportion  a  fund 
to  answer  it,  until  it  be  seen  the  debts  are  paid  (according  to  the  common  language 
of  the  decree,  which  directs  them  to  be  first  paid)  and  the  fund  is  [772]  clear  ;  it  is 
rather  singular,  that  the  Court  should  do  it  in  an  ex  parte  matter,  without  knowing 
whether  there  be  any  thing  to  which  the  infant  is  intitled  :  It  may  be  said,  the  case 
of  an  infant  is  pitiable,  be  it  so  ;  but  pity  is  not  to  take  place  of  justice. 

For  the  above  reasons,  Mr.  Dickens  hath  deferred  the  delivery  of  the  order,  and 
being  actuated  by  what  he  conceived  to  be  his  duty,  he  humbly  hopes,  he  shall  not  be 
thought,  by  your  Lordship,  reprehensible. 

On  the  24:th  of  November,  it  was  again  mentioned  by  Mr.  Abbot,  when  the  Lord 
Chancellor  still  expressing  his  doubts,  he  ordered  it  to  stand  over. 

On  the  17th  of  December  1794,  it  was  again  mentioned  by  Mr.  Abbot,  and  he  stated 
several  precedents.  *  The  Lord  Chancellor  said,  although  he  could  not  bring  his  mind 
to  coincide  with  them  in  general,  as  he  hath  since  expressed  himself  to  Lord  Lough- 
borough ;  he  was  borne  down  by  their  authority  :  And  as  a  particular  instance,  he 
put  this  case  :  Suppose  an  infant  appears  to  be  intitled  to  a  specific  fund,  that  is,  where 
an  infant  is  intitled  under  a  settlement  to  an  estate,  or  a  portion,  which  is  certain, 
and  not  subject  to  charges  and  debts  (which  was  in  effect  saying,  he  did  not  approve 
of  a  general  application),  it  would  be  hard  to  oblige  him  to  have  a  bill  filed  in  his  behalf, 
in  order  to  obtain  an  allowance  for  maintenance  :  His  Lordship  therefore  ordered 
the  Master  to  enquire  whether  any  and  what  allowance  ought  to  be  made  for  the  main- 
tenance of  the  petitioner,  and  out  of  what  fund. 

Ex  parte  Duke  of  Newcastle,  1793,  Lord  Loughborough,  C.  A  similar  apphcation, 
to  refer  it  to  the  Master  to  consider  of  a  proper  allowance  for  the  Duke  who  was 
an  infant :  Submitting  again  to  Lord  Lough-[773]-liorough,  my  doubts  as  to  the 
propriety  of  the  application  and  my  former  reasons,  his  Lordship  said,  that  he  had 
conversed  with  Lord  Thurlow,  who  said  it  was  true,  that  he  had  confirmed  a  report, 
under  such  an  order  of  reference,  in  ex  parte  Salter,  being  borne  down  with  precedents, 
but  that  he  was  still  dissatisfied,  and  would  not  now  make  the  order  ;  and  upon  the 
parties  undertaking  to  file  a  bill,  to  bring  the  infant's  affairs  into  Court,  Lord  Lough- 
borough granted  a  reference  to  the  Master,  and  afterwards  confirmed  the  report, 
allo\ving  £4000,  but  refused  to  direct  payment  of  the  allowance,  until  a  bill  was  filed  : 
a  bill  being  afterwards  filed,  and  the  cause  brought  on  to  hearing,  his  Lordship  after 
directing  the  necessary  accounts,  directed  the  allowance  so  made  as  aforesaid,  to  be  paid. 

And  in  ex  parte  • — — ,  Trin.  1790,  a  similar  application  was  made  to  Sir 
Pepper  Arden,  M.  R.  His  Honour  referred  it  to  the  Master,  to  consider  of  an  allowance 
for  maintenance  :  The  Master  made  his  report,  and  on  apphcation  to  confirm  it.  his 
Honour  directed  the  allowance  to  be  paid  for  a  limited  time,  that  a  bill  might  be  filed, 
aiad  a  decree  obtained  in  the  mean  time. 

KiNASTON  V.  Miller. 
[11, 15  Nov.  1762.] 
This  cause  was  heard  by  Sir  Thomas  Clarke,  M.  R.,  the  1 1th  and  15th  of  Nov.  1 762  : 
Judgment  given  22d  Dec.  17G2,  entered  Reg.  Lib.  A.  fol.  214.  Mr.  Perrot  and  Mn 
Altham  for  the  plaintiff  ;  Mr.  Sewel  and  Mr.  De  Grey  for  the  defendants  :  The  plaintiff 
by  his  bill  stated,  he  was  Rector  impropriate  of  the  pa-[774]-rish  of  St.  Botolph  Aldgate, 
in  the  City  of  London,  and  as  such  was  under  the  decree  in  the  37th  of^Hen.  8,  confirmed 
in  Parliament,  entitled  to  the  tithes,  duties,  and  jirofits,  or  the  rates  or  composition 
for  the  same,  due  and  payable  for  the  several  houses,  warehouses,  &c.,  in  the  occupation 
of  the  defendant ;  and  by  the  bill,  prayed  an  account,  and  payment  of  sucli  tithes, 
and  that  in  confirmation  "of  such  his  rigiit,  on  a  bill  filed  by  him  in  1740,  an  issue  was 
directed,  to  try  whether  the  premises  on  which  the  plaintiff  claimed  tithes  were  in 
London,  which  being  found,  on  hearing  the  cause  on  the  equity  reserved,  the  Court 
declared  the   plaintiff    as    impropriator    of   the    said   parish  was   entitled  to  tithes 

*  See  3  Brown's  Chan.  Rep.  500  for  the  cases,  but  it  is  a  bad  report  of  the  principal 
case. — J.  D. 
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of  such  part  of  the  said  piirish,  as  was  situate  in  London,  or  the  hberty  thereof,  according 
to  the  Statute  of  the  37th  of  lien.  8,  and  it  was  decreed  accordingly  ;  that  some  of  the 
defendants  having  died,  the  plaintiff  prayed,  that  such  of  the  defendants  as  were  in 
the  occupation  of  the  said  houses,  &c..  might  account. 

The  defendants  by  their  answer  disputed  the  right,  insisting  that  the  land  on  which 
tlie  houses  were  erected,  was  formerly,  at  the  dissolution  of  the  monasteries  by  the  Act 
of  the  31st  of  Hen.  8,  parcel  of  the  Abbey  of  Grace,  wliich  was  of  the  Cistercian  order, 
and  at  the  time  of  the  dissolution,  was  in  the  hands  and  possession  of  the  said  .\bbey, 
cxemjit  from  tithes,  and  so  had  continued  for  near  two  hundred  years  ;  but  that  if 
the  defendants  were  subject  to  tithes  for  tlie  said  houses,  they  submitted,  whether 
as  the  plaintiff  claimed  under  the  decree  in  the  bill,  his  suit  should  not  have  been  in- 
stituted conformably  to  the  said  decree,  and  brought  before  the  Mayor  of  London. 

[775]  "n  tlie  22d  December  1762,  his  Honovu-  gave  judgment,  and  was  clearly  of 
opinion,  that  this  Court  had  cognisance  of  such  suit;  and  decreed  the  defepdants 
to  account  for,  and  pay  what  should  be  found  due  with  costs. 

Minor  Canons  of  St.  Paul's  v.  Crespigny  in  1794,  before  Lord  Loughborough,  C. 
A  like  claim  under  the  decree  of  the  37th  of  Hen.  8,  and  the  jurisdiction  of  this  Court 
disputed  ;  upon  laying  the  preceding  case  before  his  Lordship,  he  was  satisfied  as  to 
the  jurisdiction  of  the  Court,  and  made  a  decree. 


28  Nov.  179L 

Affidavit  to  ground  an  order  for  a  plaintiff  to  give  security  to  answer  costs,  when  it 
doth  not  appear  by  the  bill  he  lives  abroad  out  of  the  jurisdiction  of  the  Court,  if 
he  hath  left  the  kingdom  since  filing  the  bill,  must  go  on  and  say,  to  settle  abroad. 

On  a  special  application,  that  the  plaintiff  who  had  gone  abroad  since  filing  the  bill, 
might  give  security  to  answer  costs,  but  the  affidavit  on  which  it  was  founded  not  going 
on  to  swear,  he  had  left  the  kingdom  to  settle  abroad  :  his  Lordshij)  doubted,  and  by  Mr. 
Green  the  Register,  who  then  attended,  directed  me  to  acquaint  his  Lordship  what 
I  conceived  to  be  the  course  on  that  head  :  Upon  which  I  wrote  him  as  follows  :  That 
upon  my  coming  into  the  office,  which  was  in  the  year  1737,  a  list  of  applications,  such 
as  are  of  course,  with  a  book  of  the  forms  of  orders  on  such  applications  (and  which 
corresponds  with  a  book  of  precedents,  which  belonged  to  a  clerk  in  the  last  century), 
was  put  into  my  hands  to  copy  ;  among  which  is  one  for  a  plaintiff  to  give  security 
to  answer  costs  :   It  runs  thus  : 

[776]  Upon  motion,  &c.,  it  was  alleged,  it  appears  by  tlie  plaintiff's  bill  that  he 
"  hves  at  out  of  the  jurisdiction  of  this  Court,  and  therefore  it  was  prayed 

"  that  the  plaintiff  may  give  security  to  answer  costs  (in  the  usual  way),  which  is 
"  ordered  accordingly." 

So  likewise  if  a  plaintiff,  after  filing  a  bill,  leave  the  kingdom  for  the  juirpose  of 
settling  and  do  actually  take  up  his  residence  in  foreign  parts,  it  is  a  ground  in  any 
stage  of  the  cause  for  a  like  order  ;  but  that  it  was  never  understood  that  a  party's 
going  to  Spa,  or  Lisbon  for  his  health,  to  Holland,  &c.,  upon  business,  or  engaging 
himself  with  a  sailing  party  to  see  the  Rock  of  Gibraltar,  &c.,  was  that  kind  of  hving 
abroad,  that  would  warrant  such  an  apphcation.  On  renewing  the  appHcation  this  28th 
of  Nov.  1791,  the  Lord  Chancellor  was  decidedly  of  opinion  there  was  not  sufficient 
ground  for  the  order  ;  but  the  plaintiff  having  made  an  affidavit  upon  another  occasion 
in  another  Court,  that  he  was  gone  to  reside  abroad,  which  was  intended  to  be  brought 
forward ;  he  therefore  by  his  Counsel  consented,  and  by  such  consent  it  was  ordered, 
that  the  plaintiff  should  give  security  to  bear  costs. 

Anderson  v.  Lewis,  et  e  contra. 
23  Jan.  1 792.     Lord  Thurlow,  C.     3  Bro.  C.  C.  429,  S.  C. 
Apphcation  to  serve  the  Clerk  in  Court,  for  plaintiffs  in  the  original  cause  who  were 
defendants  in  the  cross  cause,  with  a  subpoena  to  appear  to  and  answer  the  cross 
bill,  refused  ;  as  being  contrary  to  all  rule. 

Mr.  Graham  moved  on  behalf  of  the  plaintiffs  in  the  cross-cause,  that  service  of  a 
subpoena  to  appear  and  answer  on  the  Clerk  in  Court  for  the  [777]  plaintiffs  in  the 
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original  cause  (who  were  defendants  in  the  cross-cause),  might  be  good  service  on  them, 
not  for  that  all  of  them  could  not  be  found,  but  for  that  they  were  numerous,  some  of 
them  insolvent,  some  in  Scotland,  and  others  Peers,  who  would  be  to  be  served  with  the 
Lord  Chancellor's  letter  missive,  as  it  would  save  much  time  and  trouble.  The  Lord 
Chancellor,  without  hearing  Counsel  against  the  motion,  said  it  was  contrary  to  rule  : 
non  constat  their  Clerk  in  Court  as  plaintiffs,  would  be  such  as  defendants  ;  each  might 
chuse  to  appear  and  answer  separately,  by  different  Clerks  in  Court  ;  and  that  were  he 
to  make  such  an  order,  he  could  not  compel  the  Clerk  in  Court  to  appear  for  them  ; 
and  were  he  to  appear,  process  of  contempt  could  not  be  carried  on  against  the  defen- 
dants, and  therefore  he  denied  the  motion  :  And  his  Lordship  said,  he  knew  but  one 
instance  in  which  this  Court  permitted  such  service,  and  that  was,  ser\-ice  on  an 
attorney  for  a  plaintiff'  at  law,  and  the  plaintiff  was  abroad,  or  could  not  be  found 
to  be  served  with  a  subpoena  :  and  such  service  was  merely  to  ground  an  application 
for  an  injunction,  and  no  farther  ;  and  as  improper  use  had  been  made  of  such  per- 
mission, it  having  frequently  happened  that  a  defendant  at  law  after  a  verdict  against 
him,  having  learnt  that  the  plaintiff  at  law  was  gone  to  the  East  Indies,  or  some  parts 
beyond  the  seas,  and  that  it  would  be  a  considerable  time  before  he  could  return  and 
answer,  so  as  to  get  rid  of  the  injunction,  filed  a  bill  merely  for  delay,  without  the  least 
equity,  this  Court  having  adopted  the  practice  of  the  Court  of  Exchequer,  requires, 
when  a  defendant  at  law  [778]  having  filed  a  bill  in  this  Court  against  a  plaintiff  at 
law  for  an  injunction,  and  applies  to  serve  the  attorney  at  law  with  a  subpoena  to  appear 
and  answer,  that  such  application  shall  be  accompanied  by  an  affidavit  of  the  plaintiff's 
case,  and  the  equity  he  sets  up  under  it,  that  the  Court  may  see  whether  the  plaintiff 
hath  any  equity. 


25  April  1792.    Lord  Thurlow,  C. 

The  Court  will  not  order  a  plaintiff'  to  produce  a  deed  so  stated  in  his  bill,  at  the  instance 
of  a  defendant  before  hearing  :  he  must  file  a  cross  bill  for  the  purpose. 

Bill  by  an  executor  for  the  direction  of  the  Court :  he  states  by  his  bill  he  hath 
several  balances  in  his  hands  of  different  stocks,  cash,  &c.,  and  submits  to  account. 

Application  by  Mr.  Stratford  for  the  defendant  the  above  day,  that  the  plaintiff" 
might  transfer  the  funds,  and  pay  the  cash  in  his  hands  to  the  account  of  the  Accountant 
General  of  this  Court,  on  the  credit  of  the  cause  generally  :  no  one  appearing  for  the 
plaintiff,  an  affidavit  of  service  was  read. 

Lord  Chancellor. — Did  you  ever  know  an  instance  of  a  defendant's  applpng  against 
a  plaintiff,  even  to  produce  deeds  1     There  cannot  be  any ;  it  hath  been  denied.     If 
you  want  it,  vou  must  file  a  cross  bill  for  the  purpose.     Take  nothing  bv  the  motion. 
[See  Brown  f.  Newall,  1837,  2  My.  &  C.  574.] 

[779]  Skinner  r.  W.\rner. 
15  Nov.  1792.    Lords  Commissioners  Eyre  and  Ashhurst. 
A  father  a  bankrupt  and  separated  from  his  wiie,  and  on  bail  to  articles  of  the  peace 
sworn  against  him  by  his  wife,  ordered  not  to  remove  the  children  from  the  schools 
at  which  they  were  placed,  and  not  to  interfere  in  their  education. 

This  came  before  the  Court  on  the  petition  of  the  infant  children,  stating,  that 
previously  to  the  marriage  of  the  petitioners'  father  and  mother,  £2000,  part  of  the 
mother's'fortune,  was  vested  in  trustees,  for  her  separate  use,  during  her  life,  and  after- 
wards for  the  child  or  children  of  the  marriage,  and  if  there  should  be  no  children,  to 
her  appointment. 

That  the  infants'  mother,  after  the  settlement  and  marriage,  became  entitled  to  a 
legacy  of  £2000,  and  her  husband,  the  plaintiffs'  father,  having  become  bankrupt,  his 
assignees,  the  plaintiffs  in  the  cause,  filed  a  bill  against  \A'arner  and  his  wife,  and  their 
children,  and  the  trustees  in  the  above  settlement,  for  an  account  of,  and  to  be  paid  the 
said  legacy.  On  hearing  the  cause  the  12th  of  March  178(1,  before  the  Master  of  the 
Rolls,  the  said  legacy  of  £2000  was  ordered  to  be  paid  into  the  bank,  and  laid  o»it  in  the 
name  of  the  Accountant  General,  which  was  done  accordingly,  and  the  same  amounted 
to  £3879,  8s.  6d.  Bank  Annuities :  and  the  assignees  were  to  lay  proposals  before  the 
Master,  for  a  settlement  on  the  wife  and  her  children. 
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Tlie  assignees  having  proposed  that  £1000  sliould  ho  paid  to  thrni,  and  tlie  rest 
settleti  for  tlie  separate  use  of  tlie  wife  for  her  life,  and  then  for  her  children  ;  the  Court 
confirmed  the  report,  and  ordered  £1000  to  be  raised,  and  paid  to  the  assignees,  and 
the  rest  secured  for  the  wife  and  the  cliildren. 

The  petitioners,  the  infants,  being  the  issue  of  the  marriage,  and  their  father  not 
being  cable  to  maintain  and  educate  them,  the  trustees  in  the  settlement,  their  uncles, 
took  that  charge  upon  themselves. 

[780]  That  the  petitioners'  father  having,  by  his  cruel  treatment,  obliged  the 
petitioners'  mother  to  exhibit  articles  of  the  peace  against  him,  on  which  he  was  then  on 
bail  ;  and  having  no  settled  place  of  abode,  and  being  unable  to  maintain  the  infants, 
but  claiming  to  be  their  guanlian  by  nature  ;  the  infants  prayed  by  their  petition  that 
it  might  be  referred  to  one  of  the  Masters  to  approve  of  a  proper  person  or  persons  to 
have  the  care  of  the  petitioners'  persons,  and  to  superintend  their  education  ;  and  that 
the  father  should  be  restrained  from  removing,  or  using  any  means  to  remove  the 
children  from  the  schools  at  whicli  they  were  then  placed  :  which,  after  hearing  Counsel, 
their  Lordships  ordered. 

Moore  v.  A\xet. 

27  April  1797.    Lord  Loughborough,  C. 

Arresting  a  party  going  to  attend,  or  returning  from  attending  an  arbitration,  having 
been  summoned  for  the  purpose,  held  a  breach  of  privilege,  and  he  was  ordered  to  be 
discharged. 

The  defendant  Aylet  being  arrested  as  he  returned  from  attending  Samuel  Compton 
Cox,  Esq.  to  whom  the  matters  in  difference  were  referred,  and  to  attend  whom  he  had 
been  summoned  :  he  complained,  and  prayed  to  be  discharged,  being,  as  he  submitted, 
under  the  protection  of  the  Court.  A  doubt  having  arisen,  whether  arresting  a  party 
going  to,  or  returning  from  attending  a  Master  or  an  Arbitrator  under  an  order  of  Court, 
who  was  his  substitute,  was  to  be  considered  as  a  breach  of  privilege  ;  it  stood  over  : 
And  his  Lordship  this  day  said  he  had  looked  into  his  notes  of  practice,  and  found  a 
party  attending  a  Judge  at  chambers,  the  prothonotary,  or  executing  a  writ  of  enquiry, 
was  under  the  protection  of  the  [781]  Court,  and  could  not  be  arrested  :  That  a  man's 
house  was  his  castle,  and  that  so  long  as  he  kept  himself  close  in  his  house,  he  could  not 
be  arrested  :  And  to  allow  him  to  be  arrested  when  drawn  out  by  an  order,  or  summons 
of  the  Court,  which,  if  he  had  not  obeyed,  he  would  have  been  guilty  of  a  contempt, 
and  liable  to  be  attached,  was  absurd  :  Here  the  party  was  drawn  from  his  house  by 
a  summons  :  His  Lordship  therefore  ordered  him  to  be  discharged. 

Walker  v.  Thomas. 

31  Jan.  178.5.     Lord  Thurlow,  C. 

It  is  of  course  to  examine  a  guardian  ad  litem,  as  a  witness. 

Application  to  examine  the  guardian  ad  litem  of  a  defendant :  His  Lordship  was 
of  opinion  it  might  have  been  done  without  an  order ;  but,  to  quiet  the  parties,  he 
ordered  it. 

Ex  parte  Billet. 
20  Dec.  1 78G.     Sir  Lloyd  Kenyon,  M.  R. 
The  Cursitor  was  ordered  to  make  out  a  writ  de  ventre  inspiciendo. 

The  Attorney  General  v.  The  Mayor  of  Coventry. 
5  Feb.  1712.    Reg.  Lib.  A.  178. 
The  Mayor  of  Coventry  committed  for  not  obeying  an  order  of  the  Court. 
Thomas  Owen,  the  Mayor  of  Coventry,  was  ordered  to  stand  committed  for  not 
putting  the  Corporation  Seal  to  some  leases,  pursuant  to  an  order  for  that  purpose. 

[782]  Cheveley  v.  Stone. 
2G  Feb.  1771.    Lord  Bathurst,  0. 
A  creditor  by  covenant,  equal  to  a  creditor  by  bond. 
The  plaintiff,  a  creditor,  under  a  covenant  in  her  marriage  articles,  to  settle  an  estate 
of  such  a  value,  and  likewise  administratrix  of  Jeremiah  Cheveley  her  late  husband. 
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The  defendant's  bond  creditors  bring  an  action  against  her  on  their  bond  ;  she 
files  a  bill  in  this  Court  for  an  injunction,  and  obtains  an  injunction. 

Cause  shewn  this  day  for  continuing  it. 

Lord  Chancellor. — A  creditor  by  covenant  is  equal  to  a  creditor  by  bond  ;  and 
therefore,  upon  payment  of  costs  at  law,  let  the  injunction  be  continued  till  the  hearing. 

Terr.\n  v.  W.\ite. 

24  July  1741.     Lord  Hardwieke  C. 

The  plaintiff  allowed  to  rehear  the  cause,  when  his  bill  had  been  dismissed  for  want 

of  appearing  at  the  hearing. 

The  cause  was  set  down  to  be  heard  ad  requisitionem  defendentis  :  the  plaintifT 
appeared,  and  prayed  to  adjourn  the  cause,  consenting  to  appear  gratis,  and  open 
liis  bill.  The  cause  came  on  again  to  be  heard,  when  the  plaintifi'  made  default  in 
appearance,  and  the  bill  was  dismis.sed  with  costs.  The  plaintifi  obtained  an  order  to 
rehear  the  cause.  On  application  the  above  day  to  discharge  the  order,  it  was  ordered, 
upon  the  plaintiff's  paying  costs  to  the  defendants,  and  consenting  also  to  pay  such 
costs  as  should  be  awarded  against  him  on  rehearing  the  cause,  the  order  should  stand, 
or  otherwise  be  discharged. 

[783]  Attorney  CtEner.\l  v.  Brereton,  et  e  contra. 

14  July  1752.     2  Ves.  425,  S.  C.    Lord  Hardwieke,  C. 

Flint  Chapel.  In  whom  the  right  of  nomination  of  a  curate,  whether  in  the  bishop 
who  is  sinecure  rector,  or  in  the  vicar,  held  to  be  in  the  vicar,  without  power  of 
removing. 

These  causes  came  on  upon  two  bills  ;  tlie  first  by  way  of  information,  at  the  relation 
of  Mr.  Tamerlane,  to  establish  his  right  to  the  Chapel  of  Flint,  as  Curate  thereof. 

The  cross-bill,  by  Mr.  Brereton,  as  Vicar  or  Northop,  to  establish  his  right  to  the 
chapel. 

Two  objections  arose  for  consideration  ;  one  made  at  the  Bar,  the  other  occurred 
to  me  :  It  was  objected,  first.  That  this  Court  hath  not  jurisdiction  to  determine 
rights  of  this  kind,  and  an  information  can  only  be  brought  in  the  name  of  the 
Attorney  General  for  a  charity  ;  but  I  shall  liere  consider  the  augmentation  made 
by  Mr.  Stone  of  £20  a-year,  and  the  confirmation  by  Bishop  Barrow  as  a  charity,  by 
virtue  of  the  Act  of  29th  of  Car.  2,  chap.  3,  and  therefore  I  am  of  opinion  an  information 
is  proper. 

The  second  objection  is,  that  tlie  relator  founds  liis  case  on  a  right  of  nomination 
in  the  Rector,  or  Bishop  of  St.  Asaph,  who  is  a  sinecure  Rector,  whereas  he  was  nomi- 
nated by  the  Vicar  ;  but  I  hold,  if  the  right  to  the  charity  appears,  thougli  that  right 
be  not  properly  laid  in  the  information,  the  Court  must  make  a  decree  to  establish  the 
charity. 

And  this  brings  me  to  the  consideration  of  the  three  questions  relating  to  the  merits  : 

First.  What  is  the  species  and  nature  of  the  Chapel  of  Flint ;  whether  a  perpetual 
Curacy,  or  temporary  only  ? 

Secondly,  In  whose  right  the  nomination  is  1 

[784]  Thirdly,  Whether  the  Rector,  or  Vicar  who  hath  tlie  right  of  nomination, 
hath  the  right  of  a  motion  of  the  Curate  or  Chaplain  at  will  ? 

On  the  first  question  it  appears,  that  tliis  is  a  Chapel  belonging  to  a  county  town, 
and  hath  belonging  to  it  all  sorts  of  parochial  rights  ;  the  inhabitants  have  no  right  in 
the  parish  Church  of  Northop,  and  are  not  liable  to  the  repairs  of  the  Church  ;  which 
shews  the  Chapel  of  Flint  to  be  a  perpetual  Chapel. 

Vide  Selden's  Histori/  of  Tithes,  vol.  3,  column  1212.  Further,  the  rights  and  dues 
of  the  Curate  concur  to  shew  it  to  be  a  perpetual  Curacy,  the  Curate  enjoying  all  small 
tithes,  and  the  surplice  fees ;  besides  the  above  augmentation  by  .Mr.  Stone,  and  which 
augmentation  shews  it  was  understood  to  be  a  perpetual  Curacy.  And  therefore  am  of 
■opinion,  this  is  a  perpetual  Curacy. 

Upon  the  second  question.  In  whom  is  the  right  of  nomination  ? 

I  am  of  opinion  the  right  is  in  the  Vicar  ;  there  is  no  proof  in  these  causes  that  any 
nomination  hath  been  made  by  the  bishop,  nor  that  any  nomination  hath  ever  been 
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made  by  the  sinecure  Rector,  further  than  by  granting  the  licence,  and  the  evidence  as 
to  the  iioniination  by  the  Vicar  is  very  considerable,  there  being  evidence  of  three 
nominations  by  the  Vicar. 

And  upon  the  third  question.  Whether  the  Vicar  can  remove  1   _ 
li  tliis  is  a  perpetual  Curacy,  it  cannot  be  at  the  pleasure  of  the  Vicar,  for  if  it  could. 
the  Vicar  might  take  the  whole  of  the  endowment  to  himself.which  is  contrary  to  the 
intention  of  Nir.  Stone,  and  the  town  of  Flint  would  be  without  a  Curate  residing. 
His  Lordship  therefore  decreed  for  the  relator. 
[Mews'  Dig.  Charity,  VII,  3  ;  Ecclesiastical  Law,  V.  2  ;  XV,  1.     See  M'AIlister  v. 
Rochester  (Bishop  of),  1880,  S.  C,  P.  D.  204.] 

[785]  Took  v.  

28  Nov.  1784.    Lord  Thurlow,  C. 

A  mortgagee  after  he  hath  foreclosed  the  mortgagor,  cannot  bring  an  action  on  his 
bond,  or  the  covenant  in  mortgage,  until  the  estate  hath  been  fairly  sold,  and  it  is 
seen  whether  the  purchase  money  is  deficient ;  for  until  it  is  sold,  the  estate  remains 
a  pledge,  and  non  constat,  but  it  mav  be  ample.  Sed  vide  supra,  Aylet  v.  Hill,  supra, 
5.51. 

The  bill  in  the  original  cause  by  the  mortgagee  was.  that  the  defendant,  the  mort- 
gagor, might  redeem,  or  stand  foreclosed  ;  and  there  was  the  common  decree  of  fore- 
closure ;  the  defendant  not  paying  the  money  reported  due  by  the  time  appointed, 
he  was  absolutely  foreclosed.  The  plaintiff,  the  mortgagee,  afterwards  sold  the  estate 
so  foreclosed,  and  the  money  produced  by  the  sale  not  amounting  to  what  was  reported 
due  on  the  mortgage,  he  brought  his  action  against  the  mortgagor  to  recover  the 
deficiency.  The  plaintiff  in  this  suit  thereupon  brought  his  bill  for  an  injunction, 
to  stay  the  defendant's  proceeding  at  law,  upon  the  ground  that  having  got  his  pledge, 
he  could  have  no  more,  and  obtained  an  injunction  till  answer,  and  further  order. 

Upon  shewing  cause  this  day,  for  the  continuance  of  the  injunction,  his  Lordship 
was  clear  that  the  defendant,  the  mortgagee,  under  the  mortgagor's  covenant  in  the 
mortgage  deed,  was  entitled  to  be  paid  what  was  due  on  the  mortgage  ;  that  so  long  as 
he  kept  the  estate,  he  must  take  the  pledge  as  a  satisfaction,  because,  by  not  knowing 
what  it  would  produce,  he  could  not  say  any  thing  was  due  ;  but  if  he  sold  the  estate 
fairly,  and  without  collusion,  and  for  the  best  price,  it  would  then  appear  whether 
it  produced  the  amount  of  the  money  reported  due  ;  and  to  the  extent  of  what  it  did 
not,  the  mortgagee  had  a  right,  and  so  it  was  now  established,  to  bring  an  action  against 
the  mortgagor  to  recover  the  deficiency  ;  and  therefore  his  Lordship  disallowed  the 
cause,  and  dissolved  the  injunction. 

[786]  Robertson  v.  Wilkie. 

Easter  Term  175.3.    Lord  Hardwicke,  C. 

A  writ  of  ne  exeat  regno  issued  against  the  defendant,  whose  place  of  residence  was  at 
Port  Mahon,  with  whom  the  plaintiff's  testator  was  in  partnership,  and  to  be  marked 
in  £2000  the  amount  of  what  he  believed  the  defendant  to  be  indebted  on  a  balance 
of  accounts. 

William  Robertson,  deceased,  a  merchant  in  London,  and  the  defendants,  who 
then  residetl  at  Gibraltar,  having  agreed  to  become  partners  in  thirds,  on  liis  own 
credit  purchased  several  large  quantities  of  goods  and  merchandise,  and  consigned 
the  same  to  the  defendants,  which  they  received  and  sold  to  great  advantage,  but 
always  refused  to  account  with  him,  although  applied  to  for  that  purpose.  The  said 
William  Robertson  died  in  1751,  and  the  plaintiff  became  liis  administrator:  After 
giving  the  said  defendants  credit  for  every  sum  of  money  remitted  by  them  to  the 
said  William  Robertson,  they  stood  justly  indebted  to  him  at  his  death  in  £1395,  17s. 
7^.,  on  the  balance  of  accounts  between  them  for  the  prime  costs  of  the  said  goods, 
over  and  above  the  sum  of  £765,  IBs.  lOd.  on  a  stated  account  of  interest  due  for  the 
advance  of  money,  which  account  of  interest  was  settled  and  allowed  by  the  said 
Robert  Wilkie,  when  he  was  last  in  England,  and  also  besides  a  very  considerable  sum. 
of  money  due  for  the  profits  of  the  said  several  cargoes  so  consigned  to  them  :  The 
usual  place  of  residence  of  the  defendant  was  at  Port  Mahon  in  the  island  of  Minorca, 
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out  of  the  jurisdiction  of  the  Court :  The  defendant,  Robert  Wilkie,  was  in  London, 
and  proposed  to  continue  there  about  ten  days,  or  a  fortnight  at  farthest,  at  which 
time  the  plaintiff  was  credibly  informed,  and  verily  believed,  the  said  defendant  Wilkie 
would  proceed  and  sail  to  Port  Mahon  without  any  prospect  of  his  returning  to 
England,  whereby  the  plaintifT,  as  administra-[787]-tor  of  the  said  William  Robertson, 
would  not  onlybe  deprived  of  having  a  fair  account  from  the  defendants  of  the  several 
matters  aforesaid,  but  also  of  receiving  the  said  two  sums  of  £1395,  17s.  "id.  and  £765, 
18s.  lOd.  from  him  to  the  plaintiff,  as  administrator  of  the  said  William  Robertson.' 
The  plaintiff  preferred  his  petition  to  the  Lord  Chancellor,  stating  to  the  effect  afore- 
said, with  an  affidavit  annexed,  verifying  it,  and  praying  a  writ  of  ne  exeat  regno,  which 
was  ordered  ;  and  that  the  same  should  be  marked  in  the  sum  of  £2000,  and  the  writ 
be  endorsed  in  words  at  length,  and  not  in  figures. 

Sleeman  v.  Sleeman. 
3  March  1772.    Lord  Bathurst,  C. 
Bill  to  establish  a  will ;  the  heir  at  law  by  his  answer  admitted  the  will,  but  died 
before  the  cause  was  brought  to  hearing,  and  left  an  infant  heir  ;  and  by  a  bill  of  re- 
vivor the  infant  was  made  a  defendant,  and  the  suit  revived.     It  was  held,  that  the 
bill,  was  be  proved  per  testes  against  such  infant  heir. 

[Mews'  Dig.   Will,  VIH,  b.    Accuracy  questioned,  Lock  v.  Foot,  1833,  4  Sim.  132.] 

MiTCHEL  V.  Duke  of  Manchester. 

8  Dec.  1750.    Lord  Hardwicke,  C. 

Tenants  directed  to  pay  their  rents,  in  a  given  time,  on  the  first  application,  or 
to  stand  committed  ;  and  the  Receiver  to  be  at  liberty  to  distrain  on  one  tenant  ; 
the  like  as  to  paying  rent :  Heaviside  v.  Heaviside,  Weston,  6  November  1 754  ;  and 
Bolas  V.  Corbet,  1st  November  1756. 


[788]  Duke  Hamilton  v.  Meynal. 

10  July  1754.     Lib.  A.  fol.  306.     Lord  Hardwicke,  C. 

Depositions  of  witnesses  taken  de  bene  esse  in  1711,  and  publication  not  having  passed 
till  1743,  the  depositions  ordered  to  be  published  ^rithout  prejudice. 

The  plaintiff  applied,  that  the  depositions  of  -n-itnesses  taken  de  bene  esse  in  the 
original  cause,  might  be  published  at  the  time  publication  passed  in  the  supplemental 
cause;  but  the  bill  having  been  filed  in  the  year  1710,  and  the  examination  taken 
in  the  years  1710  and  1711,  and  no  replication  till  1742,  the  Lord  Cliancellor  said  he 
would  cause  precedents  to  be  searched  ;  and  on  the  above  day  directed  the  depositions 
to  be  published;  without  prejudice  to  any  exceptions  that  might  be  made  by  any  of 
the  defendants  at  the  hearing  against  the  reading  of  any  of  the  depositions  against 
them. 

Note. — ^This  was  granted  upon  particular  circumstances,  and  the  delay  is  accounted 
for  in  the  suggestion  of  the  order. — J.  D. 

[Mews'  Dig.  Evidence,  HI,  b,  2,  c  ;  VH,  4,  a,  v.    S.  C.  2  Ves.  497.    Followed,  Moggridge 

V.  Hall,  1879,  13  Ch.  D.  380.] 

James  v.  Dore. 

8  Dec.  1744.    Lord  Hard\ricke,  G, 

A.  person  ordered  to  be  examined  j)ro  interesse  suo,  was  permitted  to  prosecute,  and 
make  out  her  right  in  forma  pauperis. 

One  Julia  Crees  claiming  title  to  some  lands  taken  under  a  sequestration,  she  was 
ordered  to  be  examined  pro  interesse  suo,  and  was  accordingly  examined  ;  but  being 
unable,  through  poverty,  to  make  out  and  support  her  right,  liberty  was  given  to 
prosecute  and  make  out  her  right  in  forma  pauperis. 
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[789]  Smith  v.  Smith. 
20  March  1751.     Lord  Hardwicke,  C. 
Schedules  oi  accounts  referred  to  in  the  Master's  report,  must  be  annexed  to  and  filed 
\ritii  the  report,  and  not  entered  in  a  book,  and  kept  in  the  Master's  oflBce,  as  was 
attempted  ill  this  case.     '^.    ^ 

The  Master  in  taking  the  accounts  of  the  personal  estate  of  the  testator  Sir  Eobert 
Smith,  of  whom  James  Smith  and  Cecil,  two  solicitors  of  the  Court  of  Chancery 

were  executors  ;  at  their  instance,  instead  of  annexing  the  schedules  to  his  report,  as 
had  been  usually  done,  and  in  fact  to  create  new  fees  in  his  office,  for  making  copies 
of  them,  entered  the  schedules  in  books,  as  was  the  custom  of  the  schedules  allowed 
in  passing  Receivers  accounts. 

Mr.  Scott  then  the  clerk  of  the  reports,  witli  wliom  reports  were  filed,  refused  to 
file  the  report,  unless  the  schedules  were  annexed  and  filed  with  it,  for  that  he  con- 
sidered them  as  part  of  the  report  being  referred  to  by  it ;  that  the  schedules  were 
confirmed  as  part  of  the  report ;  that  exceptions  to  reports  were  chiefly  to  the  items 
in  the  schedules,  brought  in  as  charges  and  discharges,  and  either  allowed,  or  dis- 
allowed. 

Upon  this  refusal,  Mr.  Smith  and  Mr.  Cecil  applied  by  Mr.  Solicitor  General  their 
Counsel,  that  Mr.  Scott  might  be  ordered  to  file  the  report  as  tendered  to  him.  j,  y  i, 

Mr.  Attorney  General  and  Mr.  Wilbraham,  were  Counsel  for  Mr.  Scott,    f'  I    ' 

Lord  Chancellor. — From  1703,  the  Masters  have  exercised  a  discretionary  power 
in  accounts  of  infants'  estates,  whose  annual  accounts  are  to  be  passed,  of  entering 
schedules  in  books. 

In  the  order  of  the  Lords  Commissioners,  made  an  order  of  Court  the  day  of 

1 742,  not  the  least  variation  is  intended  to  be  made  to  it. 

[790]  The  ease  of  the  suitor  is  meant  by  their  order,  not  confining  it  to  those  ac- 
counts, but  generally,  as  where  there  are  numbers  of  creditors,  the}'  may  take  copies 
of  what  relates  to  their  own  debts  ;  but  from  whom  are  they  to  take  those  copies  1 
Certainly  not  from  the  Masters  ;  they  make  their  report,  they  deliver  it  out,  and  are 
paid  for  it :  when  it  is  delivered,  the  order  of  Court  directs  it  to  be  filed  with  the  proper 
officer,  to  be  preserved,  and  as  it  were  made  a  record  :  If  an  advantage  is  to  arise  lo 
any  one,  certainly  the  officer  who  hath  the  custody  and  care  of  the  report,  should  have 
the  benefit ;  it  is  absurd  to  suppose,  that  4d.  allowed  for  filing  every  report,  is  the  only 
recompence  or  benefit  the  Master  of  the  Report  Office  is  to  have  for  his  trouble,  and 
care. 

As  to  the  account  of  the  Capital  of  the  personal  estate,  I  have  no  doubt  but  that  it 
ought  to  be  annexed  by  way  of  schedule,  and  filed  ;  and  that  would  be  right  to  be  done 
in  this  case  ;  and  I  shall  expect  the  Master  to  alter  his  report,  by  annexing  the  capital 
of  the  personal  estate  by  way  of  schedule. 

I  shall  make  no  order  about  it,  but  acquaint  the  Master,  that  I  would  have  the 
report  altered  in  that  manner. 

Care  must  be  taken,  that  no  new  fees  be  created  in  the  Master's  Office,  for  it  may 
be  easily  seen  what  that  woidd  tend  to. 

[See  Macintosh  v.  G.  W.  Ry.  Co.,  1803,  1  De  G.  J.  &  S.  450.] 

[791]  Duke  of  Bealtort  v.  Bertie. 

5  July  1721.     Lord  Macclesfield,  C.     Reg.  B.  A.  fol.  310,-1  P.  Wms.  703,  S.  C. 

It  was  laid  down  that  statute  guardians,  are  the  same  as  guardians  in  socage  ; 
and  if  a  guardian  be  attainted,  the  guardianship  devolves  on  the  Great  Seal. 

Wilkes  v.  Wilkes. 

25  March  1 757.     Lib.  B.  1 77.     Sir  Thomas  Clarke,  M.  R. 

This  Court  will  not  establish  an  agreement  between  a  man  and  his  wife  to  live  separate. 

The  defendant  Mary  Wilkes  the  wife  of  the  plaintiff  was  at  the  time  of  her  marriage, 
seised  of  real  estates,  and  possessed  of  considerable  personal  property  :  On  her  marriage, 
by  indenture  dated  21st  of  May  1747,  her  real  estates  were  settled  ;'  part  of  her  personal 
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estate  was  to  be  assigned  and  transferred  to  tlie  plaintiff,  and  the  rest  was  vested  in 
the  defendants  the  trustees,  subject  to  the  appointment  of  the  defendant  the  wife  : 
Differences  arising  between  the  plaintiff,  and  his  wife,  they  agreed  to  hve  separate  ; 
and  the  plaintiff  agreed  that  she  should  live  unmolested  with  her  mother ;  and  by 
indenture  dated  the  2.3d  of  September,  the  plaintiff  agreed  to  pay  his  wife  £200  a  year 
during  his  life,  and  to  give  up  all  power  over  her,  and  that  she  should  live  separate 
from  him ;  and  she  executed  the  power  of  appointment  reserved  to  her  by  her  marriage, 
in  favour  of  the  plaintiff,  and  the  indenture  dated  the  7th  of  December  175G,  was 
executed  by  the  plaintiff  and  his  wife,  and  the  trustees  for  the  carrying  the  said  appoint- 
ments, and  agreements  into  [792]  execution,  by  which  it  was  particularly  agreed,  that 
the  plaintiff  and  the  defendant  should  hve  separate,  and  the  plaintiff  consented  to  it. 

The  defendants  the  trustees  declining  to  act  without  the  direction  of  the  Court ; 
the  plaintiff  filed  his  bill  to  have  the  deed  of  appointment  carried  into  execution. 

On  the  above  25th  March  1757,  the  cause  was  heard,  and  his  Honour  dismissed 
the  bill  so  far  as  it  went  to  establish  the  agreement  for  a  separation,  saying  that 
was  not  the  province  of  this  Court,  but  without  prejudice  to  any  other  remedy  or 
agreement  the  parties  may  take,  or  have  taken,  or  may  make,  or  have  made,  concern- 
ing the  same,  and  by  consent  of  the  plaintiff  by  his  Counsel,  and  the  defendant  the 
wife  present  in  Court  consenting  that  all  the  other  parts  of  the  bill,  and  also  the  deed  of 
appointment  might  be  carried  into  execution  ;  the  same  was  decreed. 

[793]  Mount  r.  Turner. 

25  July  1732.     Lord  King,  C. 

A  special  injunction  dissolved  upon  original  motion. 

A  .special  injunction  dissolved  upon  original  motion,  without  having  an  order  to 
dissolve  it  unless  cause  was  shewn  to  the  contrary. 

Norton  v.  Aylet.     22d  April  1749,  Lord  Hardwicke,  C,  the  like. 

Newton  v.  Foot. 

2  James  2d.     Reg.  Lib.  B.  fol.  029. 

Depositions  suppressed,  because  the  clerk  of  the  plaintiff's  solicitor,  sat  as  clerk  to 

the  Commissioners. 

The  clerk  of  the  plaintiff's  solicitor,  sat  as  clerk  to  the  Commissioners  for  the  examin- 
ing of  witnesses.  Upon  application  to  suppress  the  depositions  taken  under  the  com- 
mission, they  were  for  that  reason  suppressed. 

[See  Mostyn  r.  Spencer,  1843,  6  Beav.  140.] 

B.VRNESLY  r.  POWEL. 

18  Dec.  1747.     Lord  Hardwicke,  C.     3  Atk.  593,  S.  C. 

By  the  rule  of  the  Court,  the  plaintiff  is  first  entitled  to  sue  out  a  commission  to 
examine  witnesses,  and  if  the  defendant  hath  an  opportunity  to  examine  his  witnesses 
also,  and  doth  not,  he  is  not  entitled  to  a  new  commission  ;  but  if  the  plaintiff  neglect 
to  sue  out  a  commission,  the  defendant  may ;  and  so  it  was  laid  down  by  the  Lord 
Chancellor.     See  Minie  v.  Eaw. 

[794]  Meggot  v.  Meggot. 
1742.     Lord  Hardwicke,  C. 
Dower  to  be  assigned. 
Dower  decreed  to  be  assigned. 

Buckton  r.  BUCKTON. 

14  March  1769.     Lords  Commissioners. 

The  prochein  amy  of  the  plaintiff  an  infant,  ordered  to  pay  the  costs  of  an  improper 

and  unfounded  apphcation. 

Application  on  the  behalf  of  the  plaintiff  who  was  an  infant,  that  the  defendant, 
the  executor,  might  be  restrained  from  receiving  any  more  of  the  testator's  personal 
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esUite,  denied,  and  tlie  prochein  amy  of  tlie  plaintiflF,  ordered  to  pay  the  costs  of  the 
Application. 

EOACH  i'.  Garvan,  et  e  contra. 

3  Dec.  1742.     Lord  Hardwicke,  C.     2  Atk.  469,  S.  C. 

Two  printers  committed  to  the  prison  of  the  Fleet,  for  pubhshing  a  letter  touching 
the  proceedings  of  this  Court  in  these  causes. 

Upon  spet-ial  application  of  the  defendants  Hall  and  Garvan,  stating  that  John 
Huggins,  in  the  order  mentioned,  had  caused  to  be  printed  and  pubhshed  in  a  paper, 
entitled  No.  471,  The  Champion,  or  the  Evening  Advertiser,  by  Captain  Hercules 
Vinegar,  of  Pall  Mall.  Tuesday,  23  Nov.  1742,  a  letter  directed  to  the  Champion,  begin- 
ning with  the^e  words  :  viz.  "  Sir,  It  hath  been  observed  long  ago,"  and  ending  with 
these  words  :  "  but  even  receive  the  sanction  of  a  Court  of  Judicature  :  "  as  by  the  said 
jwper  more  fully  appears  ;  that  the  said  letter,  so  printed  and  [795]  jmblished,  con- 
tained several  aspersions  upon  the  said  defendants  Garvan  and  Hall,  touching  their 
proceedings  in  the  matters  in  these  causes,  and  upon  several  persons  who  liave  made 
affidavits  concerning  Marianna  Rouvitte  and  her  children,  and  do  grossly  miisrepresent 
the  proceedings  in  these  causes,  insomuch,  that  the  .said  defendants  Hall  and  Garvan 
hoped  the  Court  would  censure  Mary  Eead  and  John  Huggins,  (who  were  the  printers 
of  the  said  paper),  for  the  same. 

His  Lordship,  upon  hearing  a  certificate  read,  that  John  Huggins  was  a  prisoner 
in  the  Fleet  prison,  ordered  the  said  Mary  Read  and  John  Huggins,  for  their  contempt 
of  this  Court,  to  stand  committed  to  the  prison  of  the  Fleet,  and  that  the  said  John 
Huggins  should  be  confined  within  the  walls  of  the  prison. 

On  the  I'Jth  February  1742,  they  were  ordered  to  be  discharged  as  to  their  said 
contempt,  on  their  payment  of  costs  to  be  taxed. 

[See  S.  C.  more  fullv  reported  sub  nom.  St.  James'  Evening  Post  case,  2  Atk. 
469.] 

Canx  t'.  Cann.     3  July  1754.     A  Uke  order  upon  a  similar  application. 

GOODENOUGH   V.    GOODEXOUGH. 

31  Jan.  1772.     Lord  Bathurst,  C. 
Dower  to  be  set  out  by  the  Master,  and  the  dowress  to  be  let  into  possession. 

Dower  decreed  to  be  allotted,  to  be  set  out  by  the  Master,  and  the  dowress  to  be 
let  into  possession. 

[796]  Carr  v.  Ellison. 
9  May  1786.     Sir  Lloyd  Kenyon,  M.  R. 

Personal  estate  devised  by  will,  to  be  laid  out  in  the  purchase  of  lands,  to  be  considered 

as  land  until  laid  out. 

This  was  a  question  between  the  heir  of  the  devisee  and  the  personal  representative, 
whether  personal  estate  direc-ted  by  the  will  to  be  laid  out  in  the  purchase  of  land, 
and  the  devisee  dying  before  it  was  laid  out,  was  to  be  considered  as  real,  or  personal 
estate  ? 

Sir  Uoyd  Kenyon,  M.  R. — Where  personal  estate  is  directed  to  be  laid  out  in  land, 
such  personal  property  is  to  be  considered  to  all  eternity  as  land  until  laid  out ;  and  a 
husband  will  take  an  estate  in  it  by  the  curtesy  :  And  his  Honour  cited  Bowes  v.  Lord 
Shrewsbury  and  declared  tlie  plaintiff  as  lieir  ex  parte  materna  was  entitled  under  the 
will  to  the  money ;  and  he  electing  to  take  the  same  in  specie,  instead  of  having  the 
same  laid  out  in  the  purchase  of  land,  the  same  was  decreed  to  be  paid  to  him. 

Devie  v.  Lord  Brownlow. 

15  June  1784.     Lord  Thurlow,  C. 

The  costs  of  an  application  for  a  new  trial  of  an  issue  directed  out  of  Chancery, 

denied  :  They  do  not  of  consequence  in  this  Court,  come  witliin  the  costs  of  suit. 

Application,  after  trial  of  an  issue,  directed  from  the  Court  of  Chancery,  to  estabhsh 
the  plaintiff's  right,  and  to  be  paid  costs  of  suit  including  therein  the  costs'of  an  applica- 
tion by  the  defendant  for  a  new  trial,  wliich  had  been  denied. 
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The  Lord  Chancellor  said,  if  a  party  apply  at  law  for  a  new  trial,  and  fail,  the  Master 
of  the  King's  Bench  taxes  the  costs  of  such  application,  as  incident  to  the  costs  of  the 
trial,  and  argued,  that  by  parity  of  rea-[797]-.son  that  rule  ought  to  he  held  in  this  Court; 
but  such  costs  do  not  in  this  Court,  of  consequence,  come  within  the  costs  of  the  suit ; 
for  if  they  did,  there  would  be  no  occasion  for  the  Court,  on  denial  of  such  an  application, 
to  deny  it  with  costs,  but  to  be  silent  :  Every  day's  experience  proves  it ;  for  when  a 
cause  is  brought  to  hearing  upon  the  eqitity  reserved,  after  trial  of  an  issue,  on  a  par- 
ticular action  directed  by  this  Coiut,  the  Court,  if  they  mean  to  give  the  costs  at  law, 
especially  direct  payment  of  such  costs,  together  with  the  costs  of  the  suit  in  this  Court. 

Woodward  r.  King. 

Mich.  Term,  26  Car.  2,  1G7.3.     Lord  Nottingham,  C.     2  C.  C.  203,  S.  C. 

A  copy  of  an  injunction  was  served,  and  the  original  shewn  ;  the  p;irty  serving 
the  injunction  was  held  not  to  be  bound  to  leave  the  original  injunction  to  be  compared 
with  the  copy  ;  and  his  Lordship  likewise  held,  that  although  the  injunction  might 
issue  irregularly,  yet,  till  found  so,  it  ought  to  be  observed. 

Shepp.ard  v.  Messider. 

Sir  Thomas  Sewel,  M.  R. 

Bill  by  a  legatee  for  his  legacy  ;  there  had  been  a  suit  by  another  legatee,  and  a  decree 
for  account  of  testator's  estate  and  payment,  the  plaintiff  in  this  cause  at  liberty 
to  prosecute  that  degree. 

The  plaintiff  was  a  legatee  in  the  will  of  Elizabeth  Walker,  and  brought  his  bill 
for  payment ;  the  cause  came  on  this  day. 

There  had  been  a  decree  in  another  suit,  brought  by  another  legatee. 

His  Honour  gave  liberty  for  the  plaintiff  to  go  before  the  Master  in  the  former  cause 
and  claim  ins  [798]  legacy,  and  the  Master  to  take  an  account  of  what  was  due  to  the 
plaintiff  in  respect  of  it ;  and  if  the  suit  is  abated,  the  parties  to  re\'ive  it  forthwith, 
and  the  plaintiff  to  be  at  Uberty  to  prosecute  the  accounts  directed  by  the  said  former 
decree,  and  reserve  costs ;  and  after  the  report,  the  plaintiff  to  be  at  liberty  to  set 
down  the  cause  as  to  costs,  and  such  further  directions  as  may  be  necessarj'  at  the  same 
time  ;  but  the  accounts,  so  far  as  they  are  already  taken,  are  to  be  considered  as  binding 
on  the  plaintiff",  and  they  are  not  to  disturb  the  same. 

And  if  it  shall  appear  the  suit  hath  abated,  let  such  of  the  parties  in  the  former  cause 
as  are  parties  in  this  cause  forthwth  re%'ive  the  same. 

Attorxev  General  v.  Tancred. 

A  receiver  having  been  appointed,  \vith  the  usual  directions  for  the  tenants  to  attorn  ; 
and  a  tenant  having  been  served  with  a  writ  of  execution  of  the  order,  and  arrested 
upon  an  attachment,  and  turned  over  to  the  Fleet,  apphcation  was  several  times  made 
for  a  sequestration,  but  the  Court  refused  it  as  a  double  execution,  he  being  no  party  to 
the  suit. 

(Xofe. — The  party  seems  to  have  proceeded  irregularlj'  from  the  first ;  there  was'no 
need  to  have  served  the  tenant  with  a  writ  of  execution  of  the  order  and  report,  but 
only  with  a  copy,  to  ground  an  application  for  a  commitment,  which  is  the  course  against 
persons  not  parties ;  it  being  laid  down  as  an  established  rule,  that  nothing  under  the 
Great  Seal  can  issue,  but  inter  partes;  and  therefore,  instead  of  an  attachment,  the 
party  should  have  moved  to  commit  the  tenant  for  disobeying  the  order.) 

[799]  LoNERGAN  t'.  Eokeby. 

23  Nov.  1749.     Lord  Hard^vicke,  C. 

Discovery  after  publication  that  the  plaintiff  lived  abroad,  he  was  ordered 

to  give  security  to  answer  costs. 

It  being  discovered,  after  pubhcation  had  passed,  that  the  plaintiff  resided  abroad, 
as  he  had  many  years,  all  proceedings  on  the  original  and  supp.'emectal  bills  were  stayed, 
until  the  plaintiff  should  give  security  to  answer  costs. 

0.1.-10  ■  . 
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8  Feb.  1783.     Lord  Tliuilow,  C. 
This  cause  came  to  be  heard  the  above  day,  on  an  appeal  from  a  decree  at  tlie  Eolls  : 
l';iilifs  a])pearcd  to  be  wanting:  It  was  ordered  to  .stand  over,  with  hberty  for  tlie 
phiintilli  to  file  a  supplemental  liiil,  merely  1^  add  partie.s. 

IIewatson  v.  Tookey. 

G  July  1 785.     Lord  Thurlow,  C. 

A  bankrupt  plaintiff",  though  he  hath  obtained  his  certificate  and  hath  released, 
cannot  be  examined  as  a  witness,  as  he  is  liable  to  co.sts. 

The  jilaintifl'  in  the  original  cause  having  been  concerned  in  a  transaction  of  nego- 
ciatiug  notes,  of  which  he  was  an  indorser,  he  filed  his  bill  to  be  I'elievcd  against  th<^ 
transaction,  and  afterwards  becoming  a  bankrupt,  his  as.signees  filed  a  suj)])leinental 
bill  in  nature  of  a  bill  of  revivor,  to  have  the  benefit  of  the  suit,  so  instituted  by  the 
bankrupt.  The  bankrupt  afterwards,  as  was  said,  had  his  certificate,  and  as  was  further 
.said,  rejeiised  all  claims,  &c. 

[800]  '^'1  the  "J'id  of  June  1  78."),  the  plaintiffs,  the  a.ssignees,  again  applied  by  motion 
to  the  .Master  of  the  Rolls,  Sir  Lloyd  Kenyon  sitting  for  the  Lord  t'hancellor,  that  they 
might  be  at  liberty  to  examine  the  said  other  plaintiff",  the  late  bankrupt,  as  a  witness, 
not  to  prove  an  exhibit,  but  to  the  transaction  at  large.  And  his  Llonour  granted 
the  motion,  .saving  just  exceptions.  It  striking  me  that  though  the  said  plaintiff 
should  have  released,  as  it  could  not  be  said  he  was  disinterested;  for  should  tln^  bill 
filed  by  him  be  disrai.sscd  with  costs,  he  would,  as  he  continued  a  plaintiff,  be  liable  to 
pay  such  costs,  as  the  tlefendants  may  call  on  which  of  the  plaintiffs  they  jilease  to  pay 
them;  and  therefore  it  was  his  interest  to  support  the  bill  filed  by  him  :  for  these 
reasons  I  suspended  the  order,  until  I  had  an  opportunity  of  speaking  to  his  Honoiu' ; 
but  his  Honour  being  confined  by  illness  in  the  Country,  Mr.  Hollist  moved  it  again 
this  day,  and  in  support  of  it,  cited  Troughton  v.  Getley,  by  Lord  Northington,  C, 
12  May  17G6  (supra,  [Dick.]  382);  but  the  Lord  Chancellor  reprobated  that  case, 
.said  the  present  motion  was  against  all  rule  and  princijile  ;  and  without  hearing  the 
other  side  denied  the  motion. 

Evelyn  v.  Evelyn. 

1  Aug.  1 750.     Lord  Hardwicke,  C. 

Receiver  of  an  undivided  estate. 

Receiver  appointed  of  an  undi\aded  estate. 

[Questioned,  Tysm  v.  Fairclough,  1824,  2  Sim.  &  S.  142.] 

[801]  E.4RL  Plymouth  v.  Lewis. 

29  March  1749.     Lib.  A.  fol.  256.     Lord  Hardwicke,  C, 

The  form  of  an  order  giving  leave  to  a  male  infant  to  marry  after  a  reference  to  the 

.Master,  to  consider  if  the  match  proposed  were  proper,  and  to  approve  of  articles. 

A  male  infant  married  with  leave  of  the  Court,  after  report  of  the  Master,  that 
it  was  a  proper  match,  and  that  he  approved  the  marriage  articles. 

The  order  was  as  follows  : 

"  Let  the  report  be  confirmed,  and  let  articles  be  entered  into,  in  order  to  the  carrying 
into  execution  the  proposals  mentioned  in  the  report,  as  far  as  the  nature  and  circum- 
stances of  the  case  will  admit,  with  the  approbation  of  the  Master,  and  upon  the  executifm 
of  such  articles,  by  such  parties  as  the  Master  shall  direct,  let  the  plaintiff  be  at  liberty 
to  intermarry  with  the  said  Archer." 

Brook  v.  Brook. 

18  Dec.  1789.    Lord  Thurlow,  C. 

The  like,  following  the  order  in  the  ])receding  case  of  Earl  Pljmouth  v.  Lewis. 
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Parfit  V.  Sherston. 

20  Jan.  1 754.    Lord  Hardwicke,  C. 

Infant  heir  decreed  to  join  in  sale  of  leasehold  for  lives,  unless  he  shew  cause  against  it. 

Leasehold  for  lives  decreed  to  be  sold ;  the  infant  heir  to  join  when  twenty-one, 
unless  he  shew  cause  to  the  contrary. 

[802]  Anonymous. 

Mr.  Justice  Buller  sitting  for  Lord  Tliurlow,  C. 

A  client  not  liable  to  the  agent  employed  by  his  solicitor,  farther  than  what 

he  may  be  indebted  to  his  sohcitor,  for  business  done  in  the  cause. 

An  application  having  been  made  to  Mr.  Justice  Buller,  sitting  for  Lord  Thurlow, 
for  an  agent  to  deliver  up  papers  to  the  party  (which  had  been  sent  to  him  by  the 
solicitor  for  the  defendant),  upon  his  being  paid  the  whole  that  was  due  to  the  solicitor  : 
I  mentioned  it  to  his  Lordship,  and  he  directed  me  not  to  deliver  the  order,  but  to  tell 
the  parties  to  move  it  again  before  liim,  which  I  did,  and  sent  him  the  following  case  : 

Chapman  t;.  Clarke,  by  Lord  Thurlow,  the  2d  of  April  1784.  On  the  10th  of  January 
1784,  the  defendant  Clarke,  and  others,  petitioned,  and  obtained  of  course,  an  order, 
that  Mary  Palmer,  the  executrix  of  John  Palmer,  the  late  solicitor  for  the  said  defendant, 
should  dehver  a  bill  of  his  fees  and  disbursements  to  be  taxed,  and  that  upon  jiaynient 
of  what  was  due  to  him,  or  if  already  paid,  to  deliver  books,  &c. 

The  said  John  Palmer  employed  one  Thomas  Law,  of  Furnival's  Inn,  as  his  agent, 
not  only  in  this,  but  in  other  causes  and  bu.siness,  and  paid  him  money  from  time  to 
time  on  account ;  the  said  John  Palmer  having  sent  up  the  said  defendant's  papers, 
&c.,  in  this  cause  to  the  said  Thomas  Law,  and  being  indebted  to  the  said  Thomas  Law, 
on  a  general  account,  Robert  Law,  the  administrator  of  the  said  Thomas  Law.  refu.sed 
to  deliver  to  the  said  defendant  the  said  papers,  &c.,  without  being  paid  what  tlie  said 
John  Palmer  was  indebted  to  the  said  Thomas  Law,  insisting  he  had  a  lien  on  them  : 
The  said  defendant  being  in  [803]  contempt  for  not  producing  the  said  ])aj>ers  before 
the  Master,  pursuant  to  the  decree  in  the  cause,  on  the  9th  of  March  1  784,  presented 
a  petition  to  your  Lordship,  praying  "  That  the  said  Robert  Law,  the  administrator 
"  of  the  said  Thomas  Law,  might  dehver  back  all  the  books,  &c.,  in  his  custody  or 
"  power  which  had  been  delivered  by  the  said  defendant  to  the  said  John  Palmer, 
"  that  they  might  produce  the  same  before  the  Master,  submitting  to  pay  whatever 
"  might  happen  on  a  taxation  of  his  bill  to  be  due  from  them  on  account  of  their  defence 
"  in  this  cause,  on  having  credit  for  the  sums  paid  by  them  to  the  said  John  Palmer, 
"  and  that  the  plaintiff'  might  be  restrained  from  proceeding  against  them  under  the 
"  decree  for  not  producing  the  same."  This  petition  was  heard  the  2d  of  April  1784  : 
Mr.  Price,  Counsel  for  Robert  Law,  the  administrator  of  the  said  Thomas  Law.  insisted 
that  the  papers  were  a  pledge  in  his  hands,  and  that  he  had  a  right  to  detain  them 
until  he  was  paid  what  was  due  from  the  said  John  Palmer  to  the  said  Thomas  Law. 

Your  Lordship  said,  as  Lord  Macclesfield  said,  in  Farewell  v.  Coker,  2  P.  Wms. 
4G0,  and  Lord  Hardwicke,  in  Grey  v.  Cockeril,  20  January  1740,  2d  Atkins,  114 
(which  were  against  Clerks  in  Court,  persons,  according  to  the  present  constitution 
of  the  Court,  necessary  for  the  carrying  on  a  cause,  and  to  whom  particular  fees  are 
due) ;  that  the  defendants  were  strangers  to  Thomas  Law  ;  that  the  credit  given  by 
him  was  to  John  Palmer,  and  therefore  from  his  estate  he  must  seek  payment  :  And 
your  Lordship  said.  Suppose  a  solicitor's  client  pays  money  from  time  to  time  to  his 
solicitor,  almost  to  the  amount  of  his  bill,  and  thereby  enables  him  to  [804]  pay  sums 
to  his  agent  on  account  generally  ;  if  the  client  were  liable  to  the  agent,  he  might  place 
the  money  so  paid  to  him  to  the  account  of  those  he  suspected  could  not  pay  :  anil  to 
make  those  who  were  able,  pay  twice  ;  it  was  absurd,  and  unjust.  But  as  this  Qiurt, 
in  Stevens  v.  Avery,  1  May  1753  ;  Jesse  v.  Hill,  19  May  1758  ;  Chaloner  v.  Chaloner, 
3  April  1759  (cases  submitted  to  your  Lordship)  ;  and  in  a  like  case  in  2  Strange, 
1126,  Ex  parte  Waldron,  a  Clerk  in  the  Crown  Office  ;  re.strained  the  client  from  pay- 
ing to  the  executor  of  the  late  solicitor  any  part  of  his  bill  for  business  done  by  the  re- 
spective Clerks  in  Court  in  the  said  causes  ;  and  as  the  petitioners  in  the  ciise  before 
your  Lordsliip  submitted  to  pay  what  was  due  from  them  in  the  cause,  having  credit  for 
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what  tlu'v  liad  paid  to  tlioir  late  solicitor  Jolin  Palmer  ;  your  Lordship  ordered  the  said 
Kolx'rt  La«-,  the  administrator  of  the  said  Tlionias  Law,  to  leave  with  the  Master, 
without  prejudice,  the  several  books,  &c.,  mentioned  in  the  petition;  and  that  the  same, 
when  left,  should  not  he  delivered  out  without  notice  to  the  said  liobeit  Law  ;  and 
that  in  proceeding  under  the  said  order  of  the  lOth  of  January  last,  the  .Master  should 
empiire  whether  any  thing,  and  what,  was  due  from  the  said  .(olui  Palmer  deceased 
to  the  said  Tiiomas  Law  ;  and  that  the  .Master  should  likewise  take  an  account  of  what 
money  had  been  paid  by  the  said  John  Palmer  to  the  said  Thomas  Law,  and  upon 
what  account,  with  the  usual  direction  for  taking  the  accounts. 

It  should  seem  the  parties  compromised  the  matter,  as  there  doth  not  appear  that 
any  proceedings  were  had  imder  the  order. 

"  In  the  ])rincipal  case,  the  Lord  Chancellor  granted  the  order. 

[805]  Mahi..\1!  v.  Wiiit.vkkr. 

♦  1  iMay  1784.     Lord  Thurlow,  C. 

A  bill  merely  to  rehear  and  establish  wills,  &c.,  and  to  execute  the  trasts,  without  pray- 
ing anything  more,  is  not  to  be  brought  to  hearing,  and  if  brought  to  hearing, 
will  be  dismis.sed  with  costs,  Qu. 

The  validity  of  a  will  being  disputed,  the  devisee  in  trust  brought  his  bill  to  establish 
it  against  the  heir  at  law,  and  to  have  the  trusts  executed  ;  but  prayed  nothing  more. 

On  the  cau.se  coming  on  to  be  heard,  it  being  .said  that  nothing  more  could  be  done 
than  to  direct  an  issue,  as  the  heir  at  law  disputed  the  sanity  of  the  testator,  the  cause 
was  scarcely  opened,  and  the  Court  directed  an  issue  devisarit  vel  non. 

The  issue  was  tried,  and  there  was  a  verdict  in  favour  of  the  will. 

It  was  set  down,  and  came  on  this  day  on  the  equity  reserved  ;  and  all  that  was 
prayed,  was,  that  the  will  might  be  estal)lished. 

The  uses  having  been  executed,  and  there  being  no  trusts  for  the  Court  to  direct 
an  execution  of,  the  Lord  Chancellor  said,  the  bringing  of  such  a  cause  to  a  hearing 
was  improper  ;  that  it  was  merely  legal ;  and  all  that  was  necessary  to  have  been  done 
in  such  a  case,  was,  to  file  a  bill  to  perpetuate  the  testimony  of  the  witnesses  ;  that 
such  bills  are  never  brought  to  hearing,  and  if  brought  to  hearing,  are  dismissed  ; 
that  this  bill  should  not  have  been  brought  to  hearing ;  and  therefore  dismissed  the 
bill  with  costs. 

But  this  judgment  was  reversed  on  a  rehearing. 

[806]  Lee  v.  Lee. 
20  Dec.  1758.    Lord  Keeper  Henly,  afterwards  Lord  Chancellor. 
The  wife,  by  her  settlement,  entitled  to  separate  property  ;  the  husband  possessed 
it :  She  having  eloped,  without  cause,  and  refusing  to  return,  the  Court  would 
not  restrain  him.     Same  case  as  suj/ra,  321  ;  but  as  it  is  reported  more  at  length, 
it  was  thought  proper  to  insert  it. 

On  the  marriage  of  the  plaintiff  with  the  defendant,  the  defendant  covenanted 
that  four  houses,  her  property,  should  be  settled  to  her  separate  use  ;  he  having  entered 
on  and  received  the  rents  of  those  houses,  she  filed  her  bill  to  restrain  him  from  receiving 
the  rents,  and  for  a  Receiver ;  and  on  the  above  day  applied  for  an  injunction  ;  for 
the  defendant  her  husband  it  was  alleged,  and  sworn,  that  the  plaintiff'  had  eloped 
from  and  refused  to  return  to  him,  although  he  had  apjjlicd  to  her  to  return. 

Lord  Keeper. — Although  a  wife  have  a  separate  estate,  it  must  be  supjwsed,  that 
while  they  lived  together  in  harmony,  it  was  contributed  to  the  sup]X)rt  of  the  family  : 
the  principal  motive  for  jiroviding  a  wife  with  a  separate  estate,  is  to  protect  her  against 
the  debts,  or  misbehaviour  of  her  husband  ;  and  not  to  put  her  into  a  state  of  inde- 
pendency, which  is  too  often  the  case  :  Here  the  wife  hath  thought  proper  to  leave 
her  husband,  without  any  api)arent  cause,  and  he  hath  applied  to  her  to  return  ;  which 
she  refuses  to  do.  Should  I  grant  the  motion,  it  would  probably  be  the  means  of  pre- 
venting her  return,  and  therefore  take  nothing  by  the  motion. 
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The  EARL  OF  OXFORD'8  CASE  in  CHAN- 
CERY. With  the  Lord  Chancellor's  Argu- 
ments, touching  the  Jurisdiction  of  the  said 
Court.     Mich.   13  Jac.    I   [1615]. 


Magdalen  College,  39  H.  8,  seised  in  Fee  of  the  Rectory  of  Christ's  Church,  and 
the  Covent  Garden,  without  Aldgate,  London,  containing  seven  Acres,  demised  them 
for  seventy-two  Years,  rendring  £40  per  Ann.  for  the  Rectory,  and  £9  for  the  Garden. 
And  17  Ehz.  (fifty  Years  of  the  said  Lease  being  expired)  tlie  Queen  at  the  Suit  of  the 
said  College  Ucensed  them  to  aUen,  which  they  did,  and  then  received  for  the  Rectory 
£25  per  Ann.  and  £15  for  the  Garden.  It  being  her  Majesty's  Intent,  That  the 
College  should  be  advanced  greatly  in  Profit,  by  having  the  Rectory  to  them  and  their 
Successors  [2]  discharged  of  the  Lease  for  Years,  which  in  Present  was  worth  to  them 
but  £50  per  Ann.  the  utmost  Rent ;  the  same  was  accordingly  performed  by  a  Con- 
veyance to  her  Majesty,  and  from  her  Majesty  to  Spinola,  and  the  Rectory,  from 
Spinola  to  the  College,  after  which  Spinola  and  the  Earl  of  Oxford  his  Assignee,  and 
his  Under-tenants,  have  built  upon  the  Garden  130  Houses,  and  therein  bestowed 
£10,000,  which  Assignee  and  his  Under-tenants  have  Bonds  and  Security  given  for  the 
Enjoyment  thereof,  to  the  Sum  of  £20,000. 

Note;  The  College  is  hereby  advanced  £1700  more  than  they  should  have  been, 
if  the  former  Lease  had  continued,  which  is  not  yet  expired. 

This  Conveyance  having  been  in  Peace  forty  Years,  and  thus  advanced  by  the 
Purchasers  from  a  Thing  of  little  Value  to  a  great  and  considerable  one  ;  and  it  being 
a  general  Case  wherein  Persons  of  all  Degrees  and  CaUings  have  made  Purchases,  they 
resting  secure  on  its  Passing  thro'  the  Crown,  the  greatest  Protection. 

The  present  Master  of  the  College  having  by  undue  Means  obtained  the  Possession 
of  one  of  the  130  Houses,  whereof  one  Castillion  was  Lessee,  who  being  secure  of  his 
Title  both  in  Law  and  Equity,  [3]  sealed  a  Lease  thereof  for  three  Years  to  one  Warren, 
who  thereupon  brought  an  Ejectment  again.st  one  John  Smith,  for  Trial  of  the  Title 
in  B.  R.  wherein  a  Special  Verdict  was  had ;  and  while  that  depended  in  Argument 
the  Lease  ended,  and  so  no  Possession  could  be  awarded  for  the  Plaintiff',  nor  Fruit 
had  of  his  Suit. 

Yet  he  proceeded  to  have  the  Opinion  of  the  Judges  to  know  the  Law  (which  was 
a  voluntary  Act  of  his),  to  the  Intent,  if  the  Law  were  with  him,  he  might  l)egin  a 
new  Suit  at  Law,  and  spare  to  proceed  in  Equity  ;  and  if  the  Law  were  against  him, 
that  then  he  might  proceed  in  Chancery.  And  the  Judges  of  that  Court  having  de- 
livered their  Opinions  against  his  Title,  before  any  Judgment  entred  upon  tlie  Roll, 
the  Earl  and  Mr.  Wood,  for  themselves  and  their  Lessees,  preferred  their  Bill  in 
Chancery;  and  then  Judgment  was  entred,  Qnuil  Qtierens  nil  mpiat  /ler  Billam. 

To  which  Bill  in  Chancery  the  Defendant  put  in  a  Plea  and  Demurrer,  alledging 
the  Conveyance  to  be  void  by  the  Statute  of  13  Eliz.  and  that  they  evicted  one  House. 
Parcel  of  the  Premisses  by  Judgment  at  Law  ;  which  Plea  and  Demurrer  were  referred 
by  Order  to  Sir  John  Tindal  and  Mr.  Woolridge.  who  reported.  [4]  That  they  thought 
it  fit  the  Cause  should  proceed  to  Hearing,  notwithstanding  the  Plea  and  Demurrer; 
and  afterwards  in  Default  of  an  Answer,  an  .\ttachiuent  was  awarded  against  the 
Defendants,  whereupon  they  were  attach 'd,  and  a  Cepi  Corpus  return'd.  and  by 
Order  of  the  22d  of  Octob.  13  Jac.  1  [1615],  they  were  committed  to  the  Fleet  for  their 
Contempts  in  refusing  to  answer;  and  do  now  stand  bound  over  to  answer  their 
Contempts,  they  still  refusing  to  answer.  •  . 

«6 
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And  ii()\v  tliis  Term  it  was  argued,  Tliat  the  Defendants  thus  standing  in  Contempt, 
&c.,  may  be  sequestred  until  Answer. 

1.  The  Law  of  God  speaks  for  the  PlaintitT.     Deut.  28. 

2.  And  Equity  and  good  Conscience  speak  wholly  for  him. 

3.  Nor  does  the  Law  of  the  Land  speak  against  him.  But  that  and  Equity  ought 
to  join  Hand  in  Hand,  in  moderating  and  restraining  all  Extremities  and  Hardships. 

By  the  Law  of  God,  He  tliat  builds  a  House  ought  to  dwell  in  it ;  and  he  tliat 
plants  a  Vineyard  ought  to  gather  the  Grapes  thereof ;  and  it  was  a  Curse  upon  the 
Wicked,  tliat  they  should  build  Houses  and  not  dwell  in  them,  and  plant  Vineyards 
and  not  gather  the  Grapes  thereof.     Deut.  28.  v.  30. 

[5]  And  yet  here  in  this  Case,  such  is  the  Conscience  of  tlie  Doctor,  the  Defendant, 
That  he  would  have  the  Houses,  Gardens  and  Orchards,  which  he  neither  built  nor 
planted :  But  the  C'hancellors  have  always  corrected  such  corrupt  Consciences,  and 
caused  them  to  render  quid  pro  quo;  for  the  Common  Law  it  self  will  admit  no  Con- 
tract to  be  good  without  quid  pro  quo,  or  Land  to  pass  without  a  valuable  Consideration, 
and  therefore  Equity  must  see  that  a  proportionable  Satisfaction  be  made  in  this  Case. 

As  in  the  Case  of  Peterson  vers.  Hickman,  the  Husband  made  a  Lease  of  the  Wife's 
Land,  and  the  Ij&ssee  being  ignorant  of  the  defeasible  Title  built  uj)on  the  Land,  and 
was  at  great  Charge  therein  ;  the  Husband  died,  and  the  Wife  avoided  the  Lease  at 
Law,  but  was  compelled  in  Equity  to  yield  a  Recompence  for  the  Building  and  Better- 
ing of  the  Land.  For  it  was  so  much  the  more  worth  unto  her :  And  wheresoever 
one  hath  a  Benefit,  the  Law  will  compel  him  to  give  a  Recompence,  as  if  Cestui  que 
use  sell  the  Land  to  one  that  hath  no  Notice  of  the  Use,  and  dieth  ;  by  Rea.son  that 
he  had  the  Benefit  of  the  Sale,  his  Executors  were  ordered  to  answer  the  Value  of  the 
Land  out  of  his  Estate,  as  appeareth  by  a  Judgment-Roll  of  34  H.  6. 

[6]  And  (his  Lordship)  tlie  Plaintiff  in  this  Case  only  desires  to  be  satisfied  of  the 
true  V'alue  of  the  new  Building  and  Planting  since  the  Conveyance,  and  convenient 
Allowance  for  the  Purchase. 

And  Equity  speaks  as  the  Law  of  God  speaks.     But  you  would  silence  Equity. 

1st.  Because  you  have  a  Judgment  at  Law. 

2dly.  Because  that  Judgment  is  upon  a  Statute-Law. 

To  which  I  answer. 

First,  As  a  Right  in  Law  cannot  die,  no  more  can  Equity  in  Chancery  die,  and 
therefore  nullus  recedat  a  C'ancellarin  sine  remedio,  4  E.  4,  IL  a.  Therefore  the 
Chancery  is  always  open,  and  although  the  Term  be  adjourned  the  Chancery  is  not; 
for  (Conscience  and  Equity  is  always  ready  to  render  to  every  one  their  Due,  and  9  E. 
4,  1 1,  a.  The  Chancery  is  only  removable  at  the  Will  of  the  King  and  Chancellor; 
and  by  27  E.  3,  15.  The  Chancellor  must  give  Account  to  none  but  only  to  the  King 
and  Parliament. 

The  Cause  why  there  is  a  Chancery  is,  for  that  Mens  Actions  are  so  divers  and 
infinite.  That  it  is  impossible  to  make  any  general  Law  which  may  aptly  meet  with 
every  particular  Act,  and  not  fail  in  some  Circumstances. 

The  Office  of  the  ('hancellor  is  to  correct  [7]  Mens  Consciences  for  Frauds,  Breach 
of  Trusts,  Wrongs  and  Oppressions,  of  what  Nature  soever  they  be,  and  to  soften  and 
mollify  the  Extremity  of  the  Law.  which  is  called  Suvimuvi  Jus. 

And  for  the  Judgment,  &c.,  Law  and  Equity  are  distinct,  lx)th  in  their  Courts, 
their  Judgfts,  and  the  Rules  of  Justice;  and  yet  they  both  aim  at  one  and  the  same 
End,  which  is,  to  do  Right ;  as  Justice  and  Mercy  differ  in  their  Effects  and  Opera- 
tions, yet  botli  join  in  the  Manifestation  of  God's  Glory. 

But  in  this  C'ase,  upon  the  Matter  there  is  no  Judgment,  but  only  a  Discontinuance 
of  the  Suit,  which  gives  no  Possession ;  and  altho'  to  prosecute  Law  and  Equity  to- 
gether Ije  a  Veration ;  yet  voluntarily  to  attempt  the  Law  in  a  doubtful  Case,  and 
after  to  resort  to  Equity,  is  neither  strange  nor  unreasonable. 

But  take  it  as  a  Judgment  to  all  Intents ;  then  I  answer. 

That  in  this  Case  there  is  no  Opposition  to  the  Judgment ;  neither  will  the  Truth 
or  Justice  of  the  Judgment  be  examined  in  this  Court,  nor  any  Circumstance  depend- 
ing thereupon  ;  but  the  same  is  justified  and  approv'd  ;  and  therefore  a  Judgment  is 
no  Let  to  examine  it  in  Equity,  so  as  all  the  Truth  of  the  Judgment,  &c.,  be  (not) 
examin  d. 

[8]  No  Possession  is  established  by  the  King's  Writ  after  that  anv  Judgment  is 
sought  to  be  impeached ;  for  when  the  Plaintiff  by  his  Lessee  seeking"  Relief  at  the 
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Common  Law  is  barred,  then  is  his  Time  to  seek  Relief  in  Chancery,  when  the 
Common  Law  is  against  him.  Doctor  and  Student,  fol.  IG.  A  Serjeant  is  sworn  to 
give  Counsel  according  to  Law.  that  is,  according  to  the  Law  of  God,  the  Law  of 
Reason,  and  the  Law  of  tlie  Land ;  and  upon  both  the  Laws  of  God  and  Reason,  is 
grounded  that  Rule,  viz.  To  do  as  one  would  be  done  unto. 

And  therefore  where  one  is  bound  in  an  Obligation  to  pay  Money,  payeth  it  and 
takes  no  Acquittance,  by  the  Common  Law  he  shall  be  compelled  to  pay  the  Money 
again.  But  when  it  appeareth,  that  the  Plaintift'  will  recover  at  Law,  the  Serjeant 
may  advise  the  Defendant  to  take  a  Subpoena  in  Chancery,  notwithstanding  his  Oath. 

So  1  H.  7,  14.  If  he  deliver  an  Acquittance  without  Seal,  or  the  Money  is  paid 
within  a  short  Time  after  the  Day,  or  if  he  lose  the  Acquittance,  if  Judgment  be  had 
in  any  of  these  Cases  the  Party  may  resort  to  Equity.     22  E.  4,  and  7  H.  7,  IL 

Also,  after  Judgment  in  those  Cases,  if  the  Party  have  a  Release  he  may  have 
[9]  an  Audita  Querela,  which  is  a  Latin  Bill  in  Ecjuity,  if  the  other  Party's  Conscience 
lie  so  large  as  to  demand  a  double  Satisfaction.  So  if  the  Statute  be  entred  into  Ity 
Duress  or  Menace,  though  the  Paity  be  in  Execution,  yet  lie  may  avoid  it  by  Duress 
of  Imprisonment,  15  E.  4;  Fitz.  Nat.  Bre.  104,  L.  5,  Ed.  4  ;  Audita  Querela,  27.  And 
yet  it  is  a  Judgment  vipon  Record,  and  so  of  a  Judgment  by  Confession,  and  Satisfac- 
tion acknowledged  by  a  Letter  of  Attornej^  which  is  lost,  or  cannot  be  produced. 

And  in  the  Case  of  Harning  vers.  Castor,  Mich.  3  Jac.  in  B.  R.  on  an  Audita 
Querela  brought  per  Opinionem  Curiae,  If  a  Judgment  be  given  upon  an  usurious 
Contract,  and  it  is  Part  of  the  Agreement  to  have  a  Judgment,  the  Defendant  may 
avoid  such  Judgment  by  an  Audita  Querela,  or  by  a  Scire  Facias,  brought  upon  the 
same. 

So  if  a  Judgment  be  had  against  an  Infant  by  Covin,  as  if  an  Infant  be  inveigled 
to  be  Bail  for  one  in  any  Court  at  Westminster,  he  may  have  an  Avdita  Querela  to 
avoid  the  same,  Trin.  7  Jac,  Markham  vers.  Turner,  and  8  H.  (i,  10.  So  if  Judgment 
be  had  by  Covin  or  Collusion  against  an  Executor  to  defraud  the  Creditors,  if  it  be 
pleaded  in  Bar,  the  Covin  and  Collusion  may  be  averred  at  [10]  Law  by  Replication, 
and  the  Judgment  frustrated  thereby,  3  H.  6,  SG.  And  note ;  Every  Outlawry  is  a 
Judgment,  yet  the  Party  may  have  Remedy  in  Conscience  against  him  that  caused 
him  to  be  outlaw'd  without  just  Cause.  Doct.  &  Stud.  lib.  2,  c.  21  ;  21  H.  7,  7 ;  9  H. 
6,  20.  _ 

So  if  one  neglect  to  inrol  his  Deed  of  Bargain  and  Sale,  being  his  only  Assurance, 
as  in  Jaques  and  Huntley's  Case  in  this  Court,  13  Junii  1599,  and  the  Bargainor  brings 
an  Ejectione  firmce  against  him.  and  hath  Judgment,  the  Bargainee  may  resort  to 
Chancery,  and  there  be  reliev'd,  if  not  for  the  Land,  yet  for  the  Money  paid. 

And  in  Morgan  and  Parry's  Case,  Pasch.  27  Eliz.  A  \Yoman  had  an  Estate  in  a 
House  for  her  Life  dispunishable  of  Waste;  and  yet  she  was  enjoined  not  to  commit 
Waste  in  the  House,  contrary  to  the  Case  of  Lewis  Boles,  Lib.  11.  [Quaere,  If  not 
because  of  the  Prejudice  to  him  in  Remainder  ?) 

By  all  which  Cases  it  appeareth.  That  when  a  Judgment  is  obtained  by  Oppression, 
Wrong  and  a  hard  Conscience,  the  Chancellor  will  frustrate  and  set  it  aside,  not  for 
any  error  or  Defect  in  the  Judgment,  but  for  the  hard  Conscience  of  the  Party  ;  and 
that  in  such  Cases  the  Judges  [H]  also  play  tlie  C'liancellors  ;  and  that  these  are  not 
within  the  Statute  4  H.  4,  cap.  23.  Which  is.  That  after  a  Judgment  given  in  the 
Court  of  our  Sovereign  Lord  the  King,  the  Parties  and  their  Heirs  shall  be  in  Peace, 
until  the  Judgment  be  undone  by  Attaint  or  Error. 

But  secondly.  It  is  objected.  That  this  is  a  Judgment  upon  a  Statute-Law. 

To  which  I  answer.  It  has  ever  been  the  Endeavour  of  all  Parliaments  to  meet 
with  the  corrupt  Consciences  of  Men  as  much  as  might  be,  and  to  supply  the  Defects 
of  the  Law  therein,  and  if  this  Cause  were  exhibited  to  the  Parliament  it  would  soon 
111'  ordered  and  determined  by  Equity;  and  the  Lord  Chancellor  is.  liy  his  Place  under 
his  Majesty,  to  supply  that  Power  until  it  may  be  had,  in  all  Matters  of  Meuin  and 
Tuum,  between  Party  and  Party ;  and  the  Lord  Chancellor  doth  not  except  to  the 
Statute  or  the  Law  (Judgment),  upon  the  Statute,  but  taketh  himself  bound  to  obey 
that  Statute  according  to  8  Ed.  4,  and  the  Judgment  thereupon  may  be  just,  and 
the  College  in  this  Case  may  have  a  good  Title  in  Law,  and  the  Judgment  yet  standeth 
in  Force. 

It  seemeth  by  the  Lord  Coke's  Report,  fol.  118.  in  Dr.  Bonham's  Case,  That 
Statutes  are  not  so  sacred  as  that  the  Equity  [12]  of  them  may  not  be  examined.    For 
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he  sjiitli,  That  in  many  Casrs  the  Common  Law  hath  such  a  Prerogative,  as  that  it 
can  controul  Acts  of"  Parliament,  and  adjudge  them  void  ;  as  if  they  arc  against 
Common  Right,  or  Reason,  or  Repugnant,  or  impossible  to  be  performed,  and  for 
that  he  vouclies  8  E.  3,  30  ;  33  E.  3  :  Cessavit,  41,  42  ;  Nat.  Brev.  209  ;  Plowd.  110; 
27  H.  (J;  Annuity.  41  :  21  Eliz.  Rot.  303.  And  yet  our  Books  are.  That  the  Acts 
and  Statutes  of  Parliament  ought  to  be  revers'd  by  Parliament  (only),  and  not  other- 
wise, Rro.  Tit.  Error,  (i"),  etc.,  and  7  H.  0,  28;  21  E.  4,  4G  ;  29  E.  3,  24,  and  upon 
that  Reason  the  Lord  Chancellors,  since  the  Device  of  the  Action,  to  be  brought  by 
Parsons  u\m\  the  Statute  of  2  Ed.  (1,  have  enjoyned  the  Stay  thereof. 

And  the  Judges  themselves  do  play  the  Chancellors  Parts  (upon  Statutes,  making 
Construction  of  them  according  to  Equity,  varying  from  the  Rules  and  Grounds  of 
Law,  and  enlarging  them  pro  bono  publico,  against  the  Letter  and  Intent  of  the 
.Makers,  whereof  our  Books  have  many  Hundreds  of  Cases,  15  H.  7,  and  14  11.  7,  14  ; 
12  E.  3,  0,  &c.  Will  you  then  have  Equity  8uppres.sed  in  all  Cases,  vvlierein  a  Judg- 
ment at  Law,  or  upon  Statute,  is  had  % 

[13]  The  Use  of  the  Chancery  has  be«n  in  all  Ages  to  examine  Equity  in  all  Cases, 
saving  against  the  King's  Prerogative,  as  35  II.  0,  27  ;  11  H.  4,  IG  ;  and  Doctor  and 
Student,  lib.  2,  cap.  5,  K),  then  you  must  have  a  Special  Statute  to  except  the 
Chancellor.  For  general  Statutes  do  extend  to  the  particular  Usages  of  all  the  great 
Courts  at  Westminster,  especially  of  the  Chancery,  and  especially  for  Matters  of 
Equity. 

In  Chancery  upon  a  Recognizance,  a  Capias  may  be  awarded,  and  the  Precedents 
of  that  Court  shall  close  up  the  Mouths  of  the  Judges  of  the  Common  Law,  notwith- 
standing the  Statute  of  Magna  Charta,  cap.  29.  Quod  nuUus  liber  homo  capiatur  aut 
imprisonctur  nisi  per  legale  .ludicium  Parium  suorum  vel  per  Legem  Terrw.  And  so 
it  was  adjudged  in  Clement  Parson's  Case,  21  Eliz.  in  the  Exchequer,  which  you  may 
see  in  8  Coke,  142,  and  25  Eliz.  in  Martin  and  Byes  Case,  and  in  7  Jac.  in  Com.  Banco, 
Iligham's  Case,  and  Kilway's  Case  vouched  to  be  adjudged,  9  Co.  29.  Vide  Doctor 
and  Student,  30G  a,  and  every  Court  at  Westminster  ought  to  take  Notice  of  the 
Usiiges  and  Customs  of  the  Rest  of  the  Courts  at  Westminster,  which  are  as  a  Law  to 
those  Courts,  and  of  which  the  Common  Law  takes  Notice.  2  Co.  53,  65,  503,  4  ;  11 
E.  4,  2. 

[14]  The  Statute  of  5  Eliz.  of  Perjury  directeth  how  Perjury  shall  be  punished, 
saving  the  Authority  of  the  Star-Chamber ;  yet  for  Perjury  committed  in  Chancery, 
either  in  an  Affidavit,  or  an  Answer.  iVrc.  If  such  Perjury  appear  to  the  Chancellor, 
the  Party  may  be  punished  according  to  his  Direction. 

Also,  No  Exchequer  Man  hath  Privilege  against  a  Subpoena,  for  Matters  between 
Party  and  Party,  where  the  King's  Interest  cometh  not  in  Question,  20  Eliz.  Cntts 
Contra  Peter  Goodwin  el  aL\  and  yet  their  Privilege  hath  several  Statutes  that  give 
Strength  thereunto ;  but  the  Use  and  Precedents  of  the  Chancery  are  not  altered  by 
those  Laws. 

And  if  a  Statute  Staple  be  extended,  which  by  the  Statute  is  a  Judgment  of  it  self, 
and  the  Execution  thereof  is  directed  by  the  .Statute;  yet  it  hath  been  usual  in  all 
Ages  to  moderate  the  hard  Consciences  of  the  (!onuzees,  and  if  they  have  been  satisfied 
with  their  Costs  and  I)amages,  after  the  Rate  of  the  full  Value  of  the  Land,  the  Land 
hath  been  discharged  by  a  Decree  of  Equity. 

Thirdly,  The  Law  of  the  Land  speaks  not  against  this. 

For  by  9  ed.  4,  15.  The  Chancellor  sits  in  Chancery  according  to  an  absolute  and 
uncontrolable  Power,  and  is  to  judge  [15]  according  to  that  which  is  alledged  and 
proved  ;  but  the  Judges  of  the  Common  Law  are  to  judge  according  to  a  strict  and 
ordinary  (or  limited)  Power. 

.\s  7  H.  7,  fo.  10.  A  had  Lands  extended  to  liim  in  ancient  Demesne  upon  a 
Statute  Merchant,  R  purchased  the  Lands,  and  had  a  Recovery  by  Sufferance  in  the 
Court  of  ancient  Demesne  with  Voucher,  and  entred,  and  ousted  A.  A  brought  a 
Subpoena,  and  it  was  holden.  That  A  coidd  not  falsify  the  Recovery  at  Law,  and 
therefore  he  should  be  restored  to  tlie  I'ossession,  by  the  Chancery,  for  he  had  not  any 
Remedy  by  the  Conmion  Law.  Where  note,  That  notwithstanding  a  double  Judg- 
ment, yet  the  Judges  directed  them  to  the  Chancery. 

And  the  Statute  of  4  II.  4,  cap.  23,  was  never  made  nor  intended  to  restrain  the 
Power  of  the  Chancery  in  Matters  of  Equity,  but  to  restrain  the  Chancellor  and  the 
Judges  of  the  Common  Law,  only  in  matters  meerly  determinable  b}-  Law,  in  legal 
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Proceedings,  and  not  in  equitable,  and  that  they  should  be  constant  and  certain  in 
their  own  Judgments,  and  not  play  Fast  and  Loose.  For  by  37  H.  6,  13,  and  divers 
other  Authorities;  no  Writ  of  Error  or  Attaint  lieth  when  the  Suit  is  by  8ubpa>na, 
and  the  Party  only  seeks  to  Equity  for  the  Equity  of  his  Cause. 

And  therefore  Judgments  by  Default,  Confession,  &c.,  and  not  Ijy  Verdict,  are  not 
within  this  Law,  so  as  to  bind  the  Judges  in  their  legal  Proceeding.s ;  as  5  E.  4,  38. 
In  Debt  upon  an  Obligation  against  A,  B,  C,  and  D,  Judgment  by  Default  is  had 
against  A  and  B.  C  demurs,  and  D  pleads  to  Issue,  and  by  the  [16]  Opinion  of  the 
Judges  a  Supersedeas  was  awarded,  &  hoc  causa  Conscientiae,  for  that  the  Judgment 
was  by  Default. 

In  the  next  Place  it  is  considerable,  how  far  the  Statute  of  27  E.  3,  cap.  1,  doth 
extend,  to  check  the  Power  of  the  Chancery  in  this  Case.  Now  the  proper  Exposition 
of  this  Statute  is  from  those  Statutes  that  were  the  Foundation  thereof,  and  where- 
upon this  Statute  was  built,  it  being  not  introductive  of  New  Law ;  but  declarative 
Ant i qui  Juris. 

The  precedent  Statutes,  wliicli  do  explain  this  Statute,  are  31  E.  1,  made  at  Carlisle 
4  Ed.  3,  c.  6,  in  Confirmation  thereof,  2.5  E.  3,  cap.  22,  and  25  E.  2,  cap.  1,  of  Provi- 
sions of  Benefices,  these  being  in  Time  before  27  E.  3,  and  38  E.  3,  which  comes  after 
and  recites  the  Statute  of  25  E.  3.  and  this  Statute  of  27  E.  3,  and  confirms  them  with 
Additions  for  further  Remedies,  they  being  all  link'd  together  in  one  Chain,  which  is 
further  apparent  by  the  Recitals  in  the  Law,  and  by  the  Preamble  thereof,  which  doth 
manifest  the  Minds  of  the  Law-makers,  and  do  naturally  explain  the  Laws,  that  they 
do  all  extend  to  Ecclesiastical  Jurisdiction  and  Conuzance,  and  not  to  Temporal ;  and 
the  same  is  more  apparent  by  other  subsequent  Laws  in  several  Kings  Reigns 
following. 

But  for  the  Temporal  Courts,  and  the  Support  of  their  Judgments,  there  are  only 
two  Statutes,  viz.  Westminster  2,  cap.  5,  and  4  H.  4,  cap.  23,  which  are  already 
answer'd. 

Vide  the  Argument  for  the  Authority  and  Jurisdiction  of  the  Coiut  of  Chancery, 
at  the  End  of  this  Volume,  where  these  two  Statutes  are  explained. 

[See  S.  C.  with  full  notes,  Wh.  &  T.  L.  C.  7th  ed.  vol.  i.  p.  730.] 
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KE  PORTS  and  CASES  Taken  and  Adjudged 
in  the  COURT  OE  CHANCERY,  in  the 
Reign  of  Kings  Charles  L,  Charles  II., 
James  11.,  William  III.,  and  Queen  Anne. 
Vol.  I.  [1025-1668]. 


Farmer  contra  Compton. 
1  Gar.  1,  fo.  1088  [1G25-2G]. 
Marriage  with  Consent,  &c. 

That  the  Plaintiff  and  Defendant  came  to  a  Treaty  for  a  Marriage  between  Sir  Jo. 
Farmer,  the  Plaintiff  (Sir  Richard  Farmer's  Son),  and  Dame  Cecily,  Daughter  of  the 
said  Defendant  Sir  Henry  Compton,  with  whom  he  was  to  have  £4000.     And  it  was 
agreed  that  £800  per  Annum  should  be  settled  on  her  for  a  Jointure,  and  that  the 
Plaintiff  should  deduct  £'2()0  [2]  per  Annum  thereout  during  his  Life;  that  Direction 
was  given  to  draw  Writings  accordingly;  but  before  the  Assurances  were  perfected, 
the  .said  Sir  John,  the  Son,  married  her  without  the  knowledge  of  the  said  Fathers ; 
and  the  Plaintiff  and  Defendant  being  ignorant  thereof  made  the  Assurances,  and  the 
Defendant  Sir  Henry  Compton  agreed  they  sliould  marry ;  but  in  the  said  Assurances 
the  Deduction  of  £200  per  Annum,  as  is  aforesaid,  was  omitted  in  the  Drawing  of  the 
said  Deeds.     And  after  the  Marriage  was  confessed  by  the  said  Sir  John  to  one  Benskin, 
who  acquainted  Sir  Henry  therewith,  and  £1150  of  the  £4000  was  paid  to  the  Plaintiff', 
which  Portion  of  £4000  was  originally  to  be  raised  out  of  the  said  Lands  according  to 
a  Conveyance  thereof  made  by  the  Countess  of  Dorset,  the  same  Dame  Cecily's  Grand- 
mother, unto  the  said  Benskin  and  others,  to  the  Intent  tliat  they  should,  out  of  the 
Profits  thereof,  pay  to  the  .same  Dame  Cecily  her  said  Portion  of  £4000  at  her  Age  of 
twenty-one  Years,  or  when,  with  the  Consent  of  her  Father,  she  should  be  married, 
which  should  fir.st  liappen  ;  and  if  she  should  die  before  such  Age  or  Marriage,  then 
£1000  of  the  said  Portion  should  be  paid  to  her  Sister  Anne,  who  had  the  like  Portion 
given  unto  her  by  the  said  Countess,  and  the  [3]  other  £.3000  to  be  distributed  amongst 
other  the  younger  ("hildren  of  the  said  Sir  Henry  Compton.     And  for  that  the  said 
Sir  John  Farmer  died  before  any  of  the  £2850  (being  the  Remainder  of  the  £4000 
Portion  given  by  the  said  Countess  to  the  said  Dame  Cecily,  as  aforesaid)  was  paid,  and 
the  said  Dame  Cecily  being  married,  as  aforesaid,  and  the  Defendant  Benskin  being 
trusted  by  the  said  Countess,  as  is  afore-mentioned,  he  doubts  that  if  he  should  proceed 
to  pay  the  said  remaining  £2850  and  Increase  thereof  according  to  the  Agreement 
aforesaid,  whether  he  might  not  again  be  called  in  Question  for  the  same  by  the  said 
Lady  Farmer  and  the  younger  Cliildren,  if  the  said  Dame  Cecily  should  die  before 
twenty-one  Years  of  Age,  and  prays  the  Judgment  and  Decree  of  the  Court  for  his 
Indempnity. 

And  fer  Cur  ;  As  touching  tlie  Payment  of  the  Residue  of  the  £4000  according  to 
the  C'onveyance  made  by  the  Countess  to  Benskin  and  others  in  Trust  as  aforesaid,  for 
raising  of  the  said  Portion,  and  how  the  said  Benskin  shall  be  discharged  thereof,  and 
of  the  Money  already  paid  :  This  Court  ordered  a  Case  to  be  made  out  of  the  Deed,  and 
a  Case  being  made  and  agreed  unto,  was  by  the  Lord  Keeper  sent  to  the  Judgas  at 
Serjeants  Inn  in  Fleet  Street,  and  all  of  the  said  Judges  were  [4]  of  Opinion,  that  the 
said  Marriage  between  the  said  Sir  John  Farmer  and  his  Lady,  having  taken  Effect  in 
Manner  before  declared,  ought  in  Equity  and  Justice  to  be  esteemed  a  Marriage  had 
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with  the  Consent  of  the  said  Sir  Henry  Compton  her  father,  of  which  Opinion  his 
Lordship  is  also,  in  Respect  there  was  an  express  Consent  of  the  said  Henry  both  before 
and  after  the  said  Marriage  consummated,  and  no  Disagreement  or  Alteration  of  his 
good  Liking  in  the  mean  Time.  And  this  Court  decreed  the  Residue  of  the  Money  to 
the  Plaintiff,  and  the  said  Benskin  and  his  heirs,  &c.,  discharged  of  the  said  £4000.  not- 
withstanding that  the  said  Marriage  was  had  without  the  Assent  of  the  said  Sir  Henry 
Compton  as  aforesaid,  or  any  other  Pretence  or  Matter  whatsoever. 

Plunket  contra  Brereton. 

That  Sir  Randall  Brereton  seised  in  Fee  of  the  Manor  of  Creswel  and  Blunhii,  made 
a  Lease  of  the  Manor  of  Creswel  to  Dr.  Compton  for  divers  Years  to  come,  rendring 
£40  per  Annum  to  Sir  Randal,  his  Heirs  and  Assignees,  after  which  Sir  Randal,  in 
Con.sideration  of  a  Marriage  between  Richard  Brereton  his  Brother  and  Heir,  and  the 
Plaintiff  Mary,  Daughter  of  Sir  Walter  Heveningham,  and  [5]  of  £2000  Portion  paid 
by  Sir  Walter,  agreed  that  the  said  Marj'  should  have  in  Augmentation  of  her  Jointure 
the  £40  per  Annum  reserved  on  the  Manor  of  Creswel,  and  £10  per  Annum  reserv'd 
on  Blunhii,  and  thereupon  Sir  Randall  conveyed  the  said  Manors  to  the  Feoffees  and 
their  Heirs,  to  the  Use  of  himself  for  Life,  and  after  to  the  Use  of  the  said  Richard  his 
Brother,  and  Heirs  Males  of  his  Body,  and  after  to  the  Use  of  the  Defendant  Sir 
Thomas  Brereton ;  yet  nevertheless,  that  the  said  Mary,  Wife  of  the  said  Richard, 
might  have  the  said  Rents  of  £40  per  Annum,  and  £10  per  Annum  for  her  Life  for 
Supply  of  her  Jointure  ;  v'hich  Conveyance  being  settled,  Sir  Randal  died,  and  Sir 
Richard  his  Brother  entred  and  made  a  Lease  of  Blunliil  with  a  Covenant  to  free  it 
from  the  said  £10  per  Annum,  and  died  without  Ls-sue  Male  ;  and  so  the  Inheritance 
in  Tail  of  all  the  Lands  came  to  the  Defendant  Sir  Thomas  Brereton,  who  refuses  to 
let  the  said  Plaintiff  Mary  have  the  s;aid  Rents  of  £40  and  £10  per  Annum,  he  claiming 
the  .same  as  due  to  himself. 

This  Court,  having  maturely  considered  of  the  said  Convej^ance  and  of  some  Cases 
in  Law  presented  by  both  Sides,  declared  they  were  clear  of  Opinion,  that  the  said 
Rents  of  £40  and  of  £10  per  Annum  in  [6]  Equity  are  due  and  ought  to  be  paid  to  the 
.Plaintiff  Mary  during  her  Life;  howbeit  the  said  Plaintiff  in  Point  of  Law  cannot 
distrain  for  the  same,  unless  the  said  Leases  are  out  and  determin'd,  and  decreed  the 
same  to  be  paid  according  to  the  Intent  of  the  said  Conveyance  made  to  her  thereof, 
as  aforesaid. 

CoRNW.\LLis,  Viscount,  contra  Sav.\ge  &  Corxw.allis. 
4  Car.  L.  A.  fo.  995  [1628-29]. 
Wi  1 1 — G  rant — Annuity — Lease. 

This  Case  is  to  be  relieved  for  several  Annuities  :  The  Case  is  (viz.).  That  one  Henry 
Breton,  Gent,  being  possessed  of  a  Lease  of  99  Years  of  the  Lands  in  Question,  made 
in  the  Time  of  King  Edward  VI.  by  the  then  Bishop  of  Salisbury,  did  assign  the  Residue 
of  the  said  Term  unto  George  Breton  his  Son,  and  Anne,  the  Wife  of  the  said  George, 
who  by  their  Deed  the  19  Eliz.  [1576-77]  assigned  the  said  Lease  to  one  Thomas  Corn- 
wallis  and  Lady  Katherine  his  Wife,  one  of  the  Daughters  of  the  then  Earl  of  South- 
ampton ;  and  afterwards  the  said  Thomas  Cornwalhs  dying,  and  the  Lady  Katherine 
surviving,  she  by  Deed  6  Jae.  [1608-9]  granted  to  the  Plaintiff  William  Cornwallis,  and 
to  the  Plaintiff  his  then  Wife,  two  several  Annuities  of  £15  per  Annum  to  be  issuing  out 
of  the  Premisses  during  the  Residue  [7]  of  the  said  99  Years  then  to  come,  if  the  said 
Plaintiff  Will.  Cornwallis  and  Mary  his  then  Wife,  or  any  Issue  of  their  Bodies  should 
so  long  live,  to  have  and  to  hold  the  one  Annuity  of  £15  per  Ann.  from  Lady-day  or 
Michaelmas,  which  first  happens  after  the  Death  of  the  said  Lady  Katherine ;  and 
that  the  Lady  Katherine  by  her  Will  in  May  1623,  gave  to  the  Plaintiff  Dennis  Breton 
and  Mabel  his  Wife  £10  per  Ann.  to  be  issuing  out  of  the  Premisses  during  the  Years 
to  come,  if  the  said  Breton  and  Mabel  his  Wife  should  so  long  live;  and  also  by  the 
said  Will  gave  to  the  Plaintiff  William  Breton,  Son  of  the  said  Dennis,  20  Nobles  per 
Annum,  to  be  issuing  out  of  the  Premisses  during  the  Years  to  come,  if  he  so  long  liv'd; 
and  that  the  said  Ladv  Katherine  by  Deed  in  1  Car.  [1624-25]  gi-anted  an  Annuity  of 
£10  per  Annum  to  Elizabeth  Breton  out  of  the  s;iid  Premisses,  during  the  said  Term, 
to  hold  after  the  Death  of  the  said  Lady  Katherine  ;  and  the  said  Lady  mtending  to 
estabhsh  the  said  Lease  upon  one  Thomas  Cornwallis,  her  Htisband's  near  Kinsman, 
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by  Dt'ixl  8  Doceml).  22  Jno.  [10241.  assigned  the  said  Lon.'Sr  for  20  Years,  to  Ijej^in  after 
her  Decease,  and  caused  the  said  Thomas  Cornwallis  to  covenant,  that  he  sliould  after 
lier  Decease  allow  to  tlie  Plaintiffs  all  Annuities  hy  her  granted,  or  [8]  to  be  granted, 
and  after  the  said  Lady  died  in  2  Car.  |  lG2()-27]  and  the  said  Thomas  (Cornwallis  sur- 
vived, and  by  several  J)eeds  confirmed  the  s;iid  Annuities  to  the  said  Plaintiffs ;  but  by 
his  r)ec<i  2  ('ar.  assigned  his  Interest  in  the  Premisses  to  the  Defendant  Viscount  Savage 
in  Trust  for  Payment  of  his  Debts  and  other  Trusts,  and  died  about  January  last. 

The  Defendant  A'iscount  Savage  insists,  that  the  Grants  of  some  of  the  said 
Annuities  are  void  in  Law,  by  Reason  of  the  said  Incertainties  of  the  Habendum,  and 
that  the  Covenant  of  the  said  Thomas  Cornwallis,  Assignee  of  the  said  Lady  Katherine, 
extends  only  to  Grants  by  her  made  and  to  be  made,  and  not  to  the  Bequests  by  her 
Will,  and  that  the  said  Thomas  Cornwallis  had  a.ssigned  his  Interest  in  the  said  Lease 
to  the  Defendant  Viscount  Savage,  before  he  did  confirm  the  said  Annuities,  so  as  the 
same  were  void  in  Law. 

Yet  this  Court  notwithstanding  upon  the  whole  Case,  did  declare,  that  the  said 
several  Grants  and  Bequests  of  the  said  several  Annuities  are  good  in  Equity  to  bind 
the  said  Thomas  Cornwallis,  the  Assignee  of  the  siiid  Lady,  and  all  claiming  under  him, 
and  decreed  that  the  Defendant  Viscount  Savage  should  pay  the  Plaintiffs  [9]  their 
.said  Annuities  and  Arrears,  according  to  the  said  Grants  and  Bequests  to  them  made 
during  the  said  Lease. 

Lydd.\l  con.  Vanlore. 
Fo.  452,  720,  L.  B.     2  Car.  [162G-27]. 

This  Case  is  where  a  Trust  for  Children  in  an  Estate  was  removed,  in  order  to  have 
the  Estate  sold  for  Payment  of  Debts. 

The  case  is  (viz.).  That  Sir  Richard  Lyddal,  by  and  under  several  Grants  and 
Assignments  made  unto  him,  was,  before  any  Assurance  made  thereof  by  him  to  Sir 
Peter  V^anlore,  possessed  of  all  the  Premisses,  for  several  Terms  of  Y'ears  unexpired,  the 
old  Kent  of  all  which  comes  to  £20,  Gs.  Gd.  yearly  :  That  the  said  Sir  Richard  Lyddal, 
by  Deed  1  .Tan.  7  Jac.  [IGIO]  in  Consideration  of  a  Marriage  between  him  and  Dame 
Judith,  and  for  a  Jointure  for  the  s;iid  Judith,  did  assign  such  of  the  Terms,  as  he 
hud  at  the  Time  of  the  said  Assignment,  making  unto  James  Askew,  Sam.  Hare,  and 
William  Holiday,  upon  this  Trust  expressed  in  the  said  Deed  (viz.),  That  they,  their 
Executors  and  Assigns,  should  jiermit  the  .said  Sir  Richard  Lyddal  during  his  Life, 
and  the  said  Dame  Judith  after  his  Death,  diiring  [10]  her  Life,  and  the  heirs  Males 
of  their  Bodies,  after  their  several  Deceases,  to  take  all  the  Rents,  Issues  and  Profits  of 
the  said  Premisses,  during  the  several  Terms  therein  to  come,  if  the  said  Sir  Richard 
Lyddal  and  Dame  Judith,  or  any  Issue  Male  of  their  Bodies,  should  so  long  live ;  and 
if  they  should  be  all  dead,  then  that  such  Daughters,  as  tlie  said  Sir  Richard  and 
Dame  Judith  should  have  between  them,  should  equally,  during  all  the  said  Terras, 
take  the  profits  thereof ;  and  in  Default  of  such  Daughters,  then  to  the  Executors  of 
the  said  Sir  Richard,  to  take  the  Profits  during  the  Terms,  with  a  Covenant  therein 
contain'd  on  Sir  Richard's  Part,  to  procure  the  Reversion  and  Inheritance  of  Parcel  of 
the  Premisses  (viz.),  of  the  Mill  and  Water  of  Sonning,  both  which  were  of  the  yearly 
Rent  of  £6,  Gs.  8d.  to  be  conveyed  unto  the  said  Sir  Richard  and  Dame  Judith,  and 
the  heirs  of  the  said  Sir  Richard  of  the  Body  of  the  said  Dame  Judith,  the  Remainder 
to  the  right  heirs  of  the  said  Sir  Richard,  of  the  Body  of  the  said  Dame  Judith,  the 
Remainder  to  the  right  Hoirs  of  the  said  Sir  Richard." 

And  further,  upon  Purchase  of  the  Inheritance  of  any  other  of  the  Premisses 
a,ssigned  as  aforesaid,  to  procure  the  like  Conveyance  to  be  made  thereof ;  and  that 
[11]  the  said  Mills  and  Water  were  20  June,  8  Jac.  [1610]  accordingly  conveyed,  after 
which  the  said  Sir  Richard  conveyed  as  well  all  the  said  Leases  and  Inheritance,  as 
also  one  other  Lease  for  Years,  of  Part. of  the  Premisses  which  the  said  Sir  Richard  did 
purchase  after  the  said  assignment  of  the  said  Sir  Peter  Vanlore,  for  the  Consideration 
in  the  Order  of  Reference  mentioned. 

This  case  was  referred  to  the  Judges,  who  having  advLsedly  considered  thereof,  do 
find,  that  the  Trust  here  is  not  fixed  or  settled  upon  any  Person  certain,  after  the 
Decease  of  the  said  Sir  Richard  and  Dame  Judith,  but  generally  upon  the  Heirs  Males 
of  their  Bodies,  and  after  upon  their  Daughters,  they  then  at"the  Making  of  the  said 
Assignrnent  having  no  Issue  at  all,  and  as  yet  no  Daughter  ;  and  if  a  Conveyance  were 
of  Land  of  Inhentance  in  such  form,  the  Words  Heirs  Males  would  W  Words  of 
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Limitation,  and  not  Words  of  Purchase ;  and  if  they  should  be  Words  of  Purchase, 
yet  it  would  be  in  the  Power  of  the  Tenant  for  Life  to  destroy  such  a  Kemainder  :  and 
being  in  a  case  for  a  Term  of  Years,  if  such  Term  had  been  limited  to  the  said  Sir 
Richard  and  his  Lad}^  and  the  heirs  Males  of  their  Bodies,  by  Way  of  Estate  and 
Interest,  and  not  by  Way  of  Trust,  such  Limitation  to  the  Heirs  Males  had  Ijeen 
utterly  void,  and  [12]  the  said  Term  for  Years  should  have  gone  to  the  Executor,  and 
not  to  the  Heir  Male,  and  Sir  Richard  had  then  had  Power  to  dispose  of  his  Term  at 
his  Pleasure,  so  as  it  may  be  doubtful  whether  the  said  Sir  Richard  and  Dame  Judith 
have  not  the  Uke  Power  in  Equity  to  dispose  of  the  Trust  in  this  Case  ;  and  the  Judges 
do  further  observe.  That  there  is  no  other  Consideration  mentioned  in  the  said  Deed 
to  make  this  Assignment,  but  only  to  make  Provision  for  Dame  Judith  during  her 
Life  ;  neither  is  there  any  Person  in  esse  now,  nor  at  any  Time  hereafter  during  the 
Lives  of  the  said  Sir  Richard  and  Dame  Judith  can  be  in  esse,  that  can  complain  of 
any  Prejudice  done  them  by  granting  or  selling  over  of  the  said  Terms,  though  the 
Executor  of  the  surviving  Trustee  should  join  with  Sir  Richard  and  Dame  Judith  in 
the  Sale  thereof ;  nor  can  any  of  their  children,  though  they  were  all  of  full  Age, 
make  any  Assurance  thereof,  for  till  the  Death  of  the  said  Sir  Richard  and  Dame 
Judith,  it  cannot  be  known  who  shall  \>e  the  Heir  Male  of  their  Bodies,  and  that  it 
appears,  that  the  Lease  of  the  said  Mills  and  Water  being  £6.  Gs.  8d.  per  Annum,  of 
the  said  yearly  old  Rent  of  £20.  Gs.  Gd.  there  is  not  above  twent}'  Years  to  come ;  and 
in  another  Lease  but  thirty-two  Y'ears  to  come;  and  in  [13]  another  but  twenty-four 
Years  to  come,  and  another  but  forty-five  Y'ears  to  come  ;  so  as  it  is  not  unlikely  but 
that  the  said  Sir  Richard  and  the  said  Dame  Judith  or  one  of  them  may  survive  the 
said  Terms,  which  would  prevent  all  Questions  touching  the  same  :  wherefore,  if  the 
Agreement  between  the  Parties  for  the  Purchase  of  the  Premisses  should  not  now  take 
Effect,  we  conceive  that  it  would  tend  to  the  extream  Damage  and  prejudice,  if  not 
to  the  utter  LTndoing  of  tlie  said  Sir  Richard  and  Dame  Judith  and  of  aU  their 
Children,  for  then  the  s;iid  Sir  Richard  and  Dame  Judith  would  not  only  want  Means 
of  present  Relief  and  Maintenance  for  themselves,  but  Education  for  their  Children. 
For  all  which  Reasons  we  are  of  Opinion,  That  this  Case  falls  not  within  the  general 
Case  of  Trusts ;  and  further.  That  in  this  special  Case,  accompanied  with  these  several 
Circumstances,  the  said  Dame  Judith  being  wilhng  thereto,  to  join  with  her  husband 
in  a  Fine,  it  is  just  and  fit  that  the  said  Agreement  should  be  decreed. 
Judges  Certificate  confirmed. 

Atkins  contra  Temple. 

1  Car.  1,  f.  1064  [1625-26]. 

The  Bill  is  to  restrain  the  Defendant  from  plowing  up  ancient  [14]  Meadow  and 
Pasture  Grounds,  being  the  Plaintiff's  Inheritance  :  which  Premisses,  according  to  the 
Crant  of  them,  were  to  be  used  only  as  Meadow  and  Pasture,  and  not  otherwise,  and 
wliich  Ground  was  rich  and  fertile,  little  or  nothing  inferior  to  good  Meadow  Ground, 
for  Goodness  of  Soil,  or  yearly  Value  to  be  letten,  and  hath  not  been  plowed  in  the 
Memory  of  Man. 

This  Court,  in  Respect  of  Generality  of  the  Case,  directed  Precedents  to  he  pro- 
duced ;  the  Precedents  being  producecl,  his  Lordship,  assisted  with  Judges,  declared. 
That  he  did  find  by  divers  Precedents,  Part  in  the  Time  of  the  Lord  Elesmere,  and 
others  since,  that  the  Plo«-ing  of  ancient  Pasture  has  been  restrained  by  Decrees  of 
this  Court,  and  declared,  that  in  those  Cases  so  decreed  it  did  not  appear,  that  the 
Pasture  restrained  from  Plowing  were  either  so  ancient  or  so  rich  and  fertile  as  in  this 
Case  :  and  his  Lordship  did  further  declare.  That  whereas  Plowing  of  Meadow  by  the 
Law  is  Waste,  he  conceiveth,  that  the  Plowing  of  ancient  Pasture  is  of  equal  Value 
with  Meadow,  as  no  less  prejuchcial  either  to  the  Landlord  or  to  the  Commonwealth, 
than  the  Plowing  of  Meadow,  and  therefore  fit  to  be  restrained  in  Equity,  the  Judges 
being  of  the  same  Opinion ;  [15]  and  decreed  the  Defendant  to  forbear  Plowing,  as 
aforesaid. 

KiNASTON  cmt.  Com.  Derby. 

2  Car.  1,  f.  1441  [1626-27]. 

Copies  of  Depositions,  Records,  &c.,  Authentick. 
Tliis  Court  with  the  As.sist;ince  of  the  Judges,  ordered  Copies  of  Depositions  and 
other  Records  to  be  recorded  and  used,  and  to  be  authentick. 
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I'dWKL   Contra    MoULTON. 

2  Car.  1  [162(J-27]. 

That  Robert  Moxilton,  Father  of  the  Plaintiffs,  Amy.  Merriel,  Margaret,  Weliicent 
and  Mary,  being  po.ssessed  of  the  Manor  of  Churchamborne,  by  Virtue  of  several 
Leases,  and  having  but  one  Son  named  William  Moulton,  the  said  Robert  Moulton 
and  one  Savage,  who  had  an  Estate  therein,  in  Trust  by  Deed  G  June,  13  Jac.  granted 
several  Leases  to  William  the  Son,  but  upon  Trust  and  Agreement,  that  the  said 
William  should  grant  the  same  to  Friends  in  Trust  to  the  Uses  agreed  ;  and  though 
after  (viz.).  7  .hi.  l.'i  dac.  [1G15]  William  assigned  the  said  Leases  to  the  Defendants 
Croker  and  Palmer,  to  commence  inunediately  after  his  Decease,  for  the  Residue  of  the 
said  Term  in  the  said  Leases,  to  the  Use  of  the  Defendant  and  Lssue  Male  of  William,  and 
for  [16]  Default  of  such  Issue,  to  the  Use  of  his  L«sue  Female,  equally  to  lie  divided 
i)ctwcen  them  ;  and  for  Default  of  such  Issue,  to  the  Use  of  the  said  Merrill,  Mellicent, 
Margaret.  i\hiry  and  Amy,  by  equal  Parts  to  be  divided,  and  to  the  Issue  of  their 
Podies ;  and  for  Default  of  such  Issues,  to  the  Use  of  the  several  Executors  and 
Assigns,  of  the  said  Merriel,  Mellicent,  Margaret,  Mary  and  Amy,  for  their  several 
Parts  and  I'ortions,  with  Covenants  for  quiet  Enjoyment  of  the  .said  Leases,  according 
to  the  Meaning  of  the  said  Deed  ;  and  a  Covenant  for  fai-ther  Assurance  within  two 
Years,  with  Proviso  and  Condition,  that  if  William  died  within  twenty  Years  after  the 
date  thereof  without  Issue,  that  it  should  be  lawful  for  him  to  charge,  or  otherwise  by 
Will  to  devise  £;300  out  of  the  Profits  for  Payment  of  his  Debts  or  other\sise,  befoie  his 
five  Sisters  should  take  the  benefit  thereof:  That  William  being  since  dead  without 
Issue,  he  made  the  Defendant  Amy  his  wife  Executrix,  who  claimeth  the  said  Leases 
as  Executrix,  and  insists  the  Agreement  to  be  void  in  Law,  and  William's  Debts  at  his 
Death  to  be  .£700,  and  that  wdthont  the  Leases  she  hath  not  Assets. 

This  Court,  on  reading  the  Deeds  and  William's  Will,  was  fully  satisfied,  that  it  was 
the  Intent  of  Robert  Moulton  the  [17]  Plaintifl's  father,  and  of  William,  that  for  Want 
of  Lssue  of  William,  the  Leases  should  go  to  the  Use  of  the  said  Merriel,  Mellicent, 
.Margaret,  Mary  and  Amy,  by  eijual  Parts,  and  to  their  Issues,  and  for  Default  of  such 
Issue,  to  the  several  Executors  and  Administrators  of  the  said  Merriel,  Mellicent, 
Margaret.  Mary  and  Amy;  and  the  said  Assignment  by  William  was  in  Pur&uance 
tliereof;  and  William  doth  alHrni  the  said  Assignment,  having  thereby  bequeathed 
the  Defendant  Amy  £.'U)0,  which  was  reserved  by  Proviso  in  the  As.signment ;  and 
though  the  Assignment  be  questionable  in  Law  in  Respect  of  the  Commencement 
for  quiet  Enjoyment  according  to  the  Intent  and  the  Covenant  for  farther  Assurance; 
and  though  the  Defendant  Amy  insists  there  are  Debts  owing  by  William  whereto 
she  is  liable:  This  (lourt  on  the  Plaintifl's  Offer  do  decree  the  said  Assignment  shall 
take  Place,  and  the  Plaintiffs  shall  enjoy  the  said  Leases  during  their  Continuance, 
according  to  the  Meaning  of  the  Assignment;  and  that  if  there  be  Debts  exceeding 
the  Personal  Estate,  and  Monies  which  is  or  shall  come  to  the  Defendant's  hands,  tlie 
Plaintiffs  shall  pay  the  same  out  of  the  Profits  of  the  Premisses,  and  discharge  the 
Defendant  Amy  of  the  same. 

[18]  Pool  contra  Pool. 

1  Car.  fo.  4  [1G25-26]. 

Heir  [lound  by  his  Father's  Covenant,  the  Lands  being  conveyed  to  him. 

That  the  Plaintiff'   Ijeing  order'd  to  perform    his    Father's   Covenants  refused, 

in.sisting  that  he  is  not  chargeable  with  liis  Father's  Covenants  as  Heir,  the  Lands 

being  conveyed  to  him  ;  nor  as  executor,  having  no  assets. 

This  Court  ordered.  That  the  Plaintiff  shall  seal  the  said  Covenant  according  to 
the  said  Articles  of  his  Father,  and  thereby  covenant  to  free  the  Premisses  from  Leases 
and  Incumbrances,  or  stand  committed  to"  the  Fleet. 

Magr.  &  Socii  Emanuel  College,  in  Gantab.  contra  Evans. 

1  Car.  1,L.  A.  f.  980  [1625-26]. 

Defective  Conveyances,  &c.,  help'd  in  Equity. 

That  the  Earl  of  Huntingdon  seised  in  Fee  of  the  Manor  of  North-Cabury  with 

Advowson  appendant,  and  for  payment  of  De})ts  by  Way  of  Mortgage,  25  El.  [1682-8.'5j 
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made  a  Lease  for  500  Years  of  the  said  Manor  with  Appurtenances,  not  mentioning 
tlie  Advowson  by  express  Name,  with  a  Clause  of  Redemption,  and  for  Advancement 
of  Learning  and  Rehgion,  of  his  free  Disposition  in  28  El.  [1575-76]  by  Deed  granted 
the  said  Advowson  to  Sir  Francis  Hastings,  and  others,  and  their  Heirs,  to  the  Use  of  the 
said  Earl  for  [19]  Life,  Remainder  to  the  Master,  Fellows,  &c.,  of  the  said  College,  and 
their  Successors,  for  ever ;  and  shortly  after  in  the  same  Year  paid  his  said  Debts,  and 
for  valuable  Considerations  the  said  Earl  sold  the  said  Manor  to  the  said  Sir  Francis 
Hastings,  yet  the  Advowson  was  not  mentioned  in  the  said  Deed  of  Sale,  but  was 
mentioned  in  the  Fine;  which  this  Court  observed,  and  conceived  thereupon,  That 
it  was  purposely  omitted  in  the  Deed,  for  otherwise  the  Covenant  of  the  said  Earl  had 
been  broken;  but  it  was  put  into  the  Fine  on  Purpose  to  convey  the  Advowson  to 
tlie  said  Sir  Francis  Hastings,  during  the  Life  of  the  said  Earl  only. 

And  this  Court  conceived  the  said  Advowson  being  leased  not  by  special  Name, 
but  as  appendant  to  the  Manor,  and  that  only  by  Way  of  Counter-security,  and  the 
Money  thereby  secured  but  £100,  and  at  the  Time  of  granting  the  said  Advowson 
to  the  said  College,  the  said  Earl  took  no  notice  of  the  said  Lease  of  500  Years,  as  a 
Thing  of  Validity,  for  that  it  had  been  absurd  in  the  said  Grant  to  reserve  to  himself 
an  Estate  for  Life  after  500  Years,  that  the  said  Lease  was  assigned  by  the  said  Earl 
to  Matthew  Evans  the  Defendant's  Uncle,  in  Trust  for  the  said  Sir  Francis  Hastings, 
for  [201  securing  his  Purchase;  and  this  Court  conceived  the  said  Lease  being  but  a 
Security,  and  that  Money  paid,  the  said  Lease  had  been  void,  as  well  against  tlie  said 
College,  as  against  any  other;  and  though  the  Money  not  paid  at  the  Day,  but  after- 
wards, the  said  Lease  ought  to  be  void  in  Equity,  as  well  as  on  a  legal  Payment,  it 
had  been  void  in  Law  against  them. 

The  Defendant  insisted.  That  Sir  Francis  Hastings  after  his  Purchase  of  the  said 
Manor  and  Advowson,  did  present  thereunto  one  Sibthorp,  who  was  instituted  and 
inducted,  and  enjoyed  the  same,  as  under  the  Title  of  the  said  Sir  Francis.  This 
Court  therein  declared,  the  said  Sibthorp  was  presented  in  the  Life-time  of  the  said 
Earl,  by  the  said  Sir  Francis,  according  to  the  Intention  of  his  Purchase;  and  he 
being  then  in  Possession  of  the  said  Manor,  whereunto  the  said  Advowson  was 
appendant  as  Cestui  que  Trust,  the  same  was  no  Usurpation;  but  the  said  Sir  Francis, 
after  the  Death  of  the  Earl,  selling  the  said  I\Linor  with  the  Appurtenances  to 
Matthew  Evans,  under  whom  the  Defendant  claimeth,  there  was  no  Mention  made 
of  the  Conveyance  or  Fine  of  the  said  Advowson;  and  the  Defendant  also  insisting, 
that  he  claims  as  Heir  to  a  [21]  second  Purchaser,  both  being  for  valuable  Considera- 
tions. 

This  Court  conceives,  That  neither  the  said  Sir  Francis,  nor  the  said  Matthew 
Evans  were  any  clear  Purchasers  of  tlie  .said  Advowson,  but  the  said  Lease  was 
intended  only  to  be  kept  on  foot  to  defend  the  said  Manor  from  Incumbrances,  and 
not  to  carry  away  the  said  Advowson  any  longer  than  the  said  Earl's  Life,  nor  to 
prejudice  the  Earl's  Grant  to  the  said  College:  And  this  Court  observed.  That  the 
said  Matthew  Evans  himself,  who  was  a  learned  Man  in  the  Laws,  and  one  of  the 
Barons  in  the  Exchequer,  would  not  upon  his  second  Purchase  have  left  the  said 
Advowson  out  of  the  Deed  and  Fine,  if  he  had  thought  he  had  purchased  the  said 
Advowson.  So  this  Court  is  of  Opinion,  That  neither  the  said  Sir  Francis's,  nor  the 
said  Baron  Evans's  Purchases  ought  to  be  admitted  in  Equity,  to  take  away  the 
Benefit  of  the  Gift  to  the  said  College,  but  that  the  Plaintiff's  have  good  Right  in 
Equity  to  the  said  Advowson,  and  that  a  Charity  of  this  Nature  ought  to  be  relieved 
as  soon  as  a  Purchaser  against  such  a  Lease.  Decreed  the  Plaintilis  to  enjoy 
accordingly. 

[22]  Herbert  contra  Lowns. 

3  Car.  1,  fo.  665  [1627-28]. 

WiU  concealed. 

Suit  is  touching  some  Conveyances  made  by  Peter  Bland  dccaised,  whereby  he 

convey'd  to  the  Defendants  Laurence  Lowns,  James  Mills  and  JolliiY  Lowns,  several 

Lands  to  them  and  their  Heirs,  and  also  toucliing  a  Will  made  by  the  said  Bland, 

1  Gar.,  against  which  the  Plaintiff  prays  Relief. 

That  in  the  Year  1615,  the  said  Bland  made  his  Will,  whereby  he  divided  ajl  Ins 
Estate  amongst  his  three  Children  and  their  Issues;  and  that  in  the  Year  161  (,  the 
Defendant  Laurence  Lowns  being  a  Scrivener  was  intrusted  with  the  Management 
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of  Bland's  estate,  and  in  tlic  Year  1621,  the  said  Bland  settled  liis  Estate  on  his 
Brother  John  Bland  and  the  Defendant  Laurence  Lowns  and  tlieir  Heirs,  in  Trust 
to  sell  and  dispose  of  the  Money  according  to  his  Will,  and  in  Default  of  such  Appoint- 
ment to  bo  distributed  amongst  his  Children  and  Grandchildren,  as  the  said  Trustees 
should  think  fit,  with  a  Proviso  to  revoke  the  same,  piying  to  the  said  Trustees  £2U0 
apiece:  And  in  1022,  the  said  Bland  made  a  second  Will,  and  thereof  made  the 
Defendant  Laurence  Lowns,  John  Bland,  and  one  Baldwin  Executors,  and  put  the 
said  [23]  Will  in  a  Box  under  three  Keys,  and  each  Executor  had  a  Key,  which  said 
Will  is  not  extant,  but  supposed  to  be  for  the  good  of  his  Children  and  Grandchildren, 
as  the  said  Bland  had  ilcclared,  but  the  said  Will  was  concealed  or  burnt  by  the  said 
Lowns;  and  the  said  Bland  afterwards  in  the  year  1G24,  being  very  weak,  was  by 
the  said  Lowns  drawn  to  make  two  other  Wills,  and  the  said  Estate  being  re-assured 
to  the  said  Bland,  he  was  procured  to  convey  the  same  again  to  the  aforesaid 
Defendants  and  their  Heirs,  and  other  Writings  were  made  declaring  the  Considera- 
tions of  the  said  Dectls;  and  afterwards  1  Car.  [1 1)25-20]  the  said  Defendant  Lowns. 
when  the  said  Bland  grew  weak,  got  liim  to  make  a  new  Will  and  other  Deeds,  and 
to  levy  a  Fine,  and  do  other  Acts  much  to  his  and  his  Childrens  Prejudice. 

That  the  Defendant  excepts  to  tlie  Plaintiff's  Bill,  because  it  was  exhibited  by  the 
Children  and  Grandchildren,  to  question  the  said  Will  and  Conveyances  in  the  said 
Bland's  Lifetime.  The  Lord  Keeper  did  now  declare,  That  although  he  could  not 
upon  this  BLU  Decree  any  particular  .Sums  of  Money,  either  to  the  Plaintiff  or  any 
other  of  the  said  Bland's  Kindred,  yet  the  Bill  was  sufticient  to  ground  a  Decree  to 
reform  any  Circumvention,  Fraud  and  Practice  wrought  upon  the  said  Bland  in  his 
[24]  Weakness,  and  to  remove  any  Deeds  so  fraudulently  ol)tained,  and  that  the 
Estate  of  the  said  Bland  might  come  to  those  who  of  Right  it  doth  belong  to  liy 
Law. 

Several  Debates  of  the  Counsel  on  both  Sides,  whether  the  said  Bland  were  of 
sound  and  disposing  Mind :  This  Court  declared.  That  although  it  hath  been  often 
taken,  that  a  Testator  answering  ordinary  and  familiar  Questions,  was  not  a  sufficient 
Proof  of  a  disposing  Memory;  because  to  a  disposing  Memory  it  is  neccssaiy  there  be 
an  understanding  .Judgment,  fit  to  direct  an  Estate;  vet  this  Court  would  not 
pronounce  that  the  said  Bland  was  not  of  a  disposing  Memory  at  the  Making  the  said 
VVill  aiul  Conveyances,  but  this  Court  was  fully  satisfied,  and  did  pronounce  that  the 
said  Bland  was  a  very  weak  .Man,  and  apt  to  be  circumvented;  and  that  therefore 
altho'  the  said  Deeds  and  Will  were  not  void  in  Law,  as  )iot  being  made  by  a  Man  of 
non  sane  Memory,  yet  so  much  thereof  as  was  drawn  from  him  by  Practice  and 
Circumvention  ought  to  be  made  void  in  Equity. 

This  Court  declared  upon  all  Circumstances  now  appearing.  That  they  would  not 
make  void  the  latter  Will  and  Conveyances,  because  a  Alan  somewhat  imperfect,  yet 
disposing  his  Estate,  with  the  Advice  of  his  Friends  and  good  [25]  Counsel,  and 
amongst  his  Friends  and  Kindred,  its  hard  to  avoid  it,  by  saying  he  was  not  of  a 
disposing  .Memory,  whereof  this  Court  is  and  shall  be  very  tender.  But  this  Court 
and  all  the  Masters  then  assisting  were  clear  of  Opinion,  That  the  Benefit  redounding 
to  the  Defendant  Lowns  by  the  said  Deeds  drawn  from  Bland  in  his  Weakness  by 
Circumvention,  being  a  Paralytick  Man,  without  Consideration,  and  the  Intention 
of  Bland  was  always  to  advance  his  Children  and  Grandchildren  until  this  Fraud  : 
This  Court  decreed  thit  the  said  Lowns  and  the  other  Trustees,  their  Heirs  and 
.\ssigns  shall  not  have  any  Benefit  from  henceforth  by  the  s;iid  Conveyances,  but 
shall  convey  the  said  Lands  to  the  Six  Clerks  to  be  by  them  conveyed  to  whom  of 
Right  they  shall  belong.  And  the  Defendant  Lowns  shall  not  meddle  in  performing 
of  the  Will  without  his  Go-executors. 

Yate  contra  Southby. 

3  Car.  l,fo.  1159  [1627-28]. 

Tithes.    Decree  denied  to  be  revers'd. 

A  Bill  of  Review  brought  to  reverse  a  Decree  for  Tithes  made  by  the  Lord 
Elesmere  in  Respect  the  Plaintiff  hath  had  a  Verdict  at  Law,  and  Sentence  in  the 
Ecclesiastical  Couit  since  the  Decree:  This  Court  would  not  reverse  th£  Decree 
notwithstanding  any  Thing  urged  against  it. 
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[26]  RlCKSERS  contra  Herne. 
3  Car.  l,fo.  S8:3  [1G27-28]. 

A  Feme  Sole  makes  aa  Agreement  with  others  to  distribute  the  Residue  of  the 
Estate  of  one  Katherine  Debel  amongst  them,  and  after  marries  the  Defendant,  Tlie 
Question  is,  Whether  the  Defendant  is  hound  by  this  Agreement  of  liis  Wife's  as  to 
any  of  the  Residue  whic-h  came  to  his  Wife  after  Marriage. 

This  Court  is  of  Opinion,  that  what  came  in  between  seven  and  eiglit  Years  after 
Marriage  by  the  Death  of  the  said  Katherine  was  not  witliin  tlie  Compass  of  tlic 
Agreement,  but  was  to  go  to  the  Benefit  of  tlie  Husband. 

Havers  cant.  Burton. 

4  Car.  1,  L.  A.  fo.  47,  714  [1628-29]. 

Custom  of  London.     Orphans. 

That  Roliert  Havers  the  PlaintiJl's  Husband  deceased,  having  £1000  left  to  him 
by  his  Father,  being  a  Citizen  and  Freeman  of  London,  and  the  said  Plaintiff's 
Husband  being  an  Orphan  under  Age,  and  his  Portion  being  in  the  Chamber  of 
London,  the  said  Robert  Havers  married  the  Plaintiff,  who  brought  unto  him  a  good 
Portion  ;  and  afterwards,  and  before  the  said  Robert  Havers  came  of  Age,  he  died, 
but  by  Will  gave  the  Plaintiff  the  £1000. 

[27]  The  Defendant  insists,  that  the  said  Robert's  Portion  by  the  Custom  of 
London  survived  to  his  Brothers  and  Sisters,  and  that  £500  of  the  £1000  in  the 
Chamber  of  London  was  a  Legacy  given  to  the  said  Robert  to  be  paid  at  twenty-one, 
or  if  he  died  before,  then  to  go  to  his  Brothers  and  Sisters,  and  so  he  could  not  dis- 
pose of  it. 

This  Court  nevertheless  conceiving  it  an  hard  Case  against  the  Plaintiff,  who 
brought  a  Portion,  ordered  it  to  be  referred  to  the  Master  of  the  Rolls  and  two 
Serjeants  at  Law  to  settle  the  Difference,  who  did  order  the  said  Brothers  and  Sisters 
to  jjay  the  Plaintiff  £240. 

Brown  cont.  Thetford. 

4  Car.  1,  L.  A.  fo.  62  [1628-29J. 

Tithes.     Modus  Decimandi. 

The  Bill  is  to  maintain  the  Prescription  of  a  Modus  decimatuli,  to  whiAi  Bill  the 
Defendant  demurred,  and  says  it  is  proper  for  the  Common  Law  or  Ecclesiastical 
Court.  This  Court  allowed  the  Demurrer  and  dismiss'd  the  Bill.  But  note  the  Time, 
&c.,  such  Bills  having  been  often  allowed  both  before  and  since. 

Game  contra  Hoe. 

4  Car.  1,L.  A.  fo.  G5  [1628-29]. 

Personal  Estate  limited  in  Remainder. 

That  Richard  Hoe  by  Deed  gave  to  Elizabeth  his  Daughter  all  iiis  Plate,  Jewels, 
Houshold-stufl',  and  other  liis  personal  Estate  whatsoever;  and  ail  the  [28]  Jewels, 
Wearing  Apparel,  and  Ornaments  of  Alice  his  Wife  upon  Trust,  that  the  said  Eliz. 
her  Executors,  &c.,  should  permit  the  said  Richard  during  his  Life,  and  the  said  Alice 
during  her  Life,  to  have  the  Use  of  the  said  Plate,  Jewels,  and  personal  Estate. 

Touching  the  Disposition  of  which  personal  Estate,  this  Court  made  no  Question, 
the  said  Alice  being  dead,  but  the  same  do  appertain  and  belong  to  the  said  Plaintiff 
as  Administrator  to  the  said  Eliz.  liis  Wife,  according  to  the  said  Deed  of  Grant,  and 
decreed  the  same  accordingly. 

Davis  contra  Higford. 

4  Car.  l,fo.  204  [1028-29]. 

Though  a  Statute  want  a  da 3-  of  Payment,  yet  good  in  Law. 

The  Question  is  touching  the  Validity  of  a  Statute  in  respect  the  same  wanted  a 
Day  of  PajTnent,  which  was  debated  in  the  Court  of  Common  Pleas,  and  upon  several 
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Arguments,  both  at  the  Bar  and  Bench  there,  wa.s  adjudged  good  in  Law :  and  this 
Court  would  not  allow  Interest  for  the  Sum  of  £C>0  being  Interest-Money,  and  the 
Defendants  to  allow  the  Plaintiffs  Interest  for  such  Monies  as  hath  been  made  out  of 
the  Lands  extended.      Vide  this  Case  in  Winch's  Reports. 

[29]  Warmstrey  cont.  Dominam  Tanfield. 

4  Car.  1,L.  A.  fo.  151  [1628-29]. 

A  Possibility  granted. 

The  Plaintiff's  Title  appeared  to  be,  that  one  William  Freeman  being  possess'd  of 
the  third  Part  of  the  Parsonage  for  the  whole  Term  to  come,  granted  all  his  Interest 
therein  to  one  Alborough,  in  Trust  for  the  Use  of  the  said  William  Freeman  and  Alice 
his  Wife,  during  their  Lives,  and  after  to  the  Use  of  such  Issue  Male  of  their  two 
Bddiesa's  the  said  William  should  by  Will  appoint,  and  after  the  said  Will,  appointed 
the  Premisses  after  the  Death  of  the"  said  Alice  unto  Richard  Freeman,  Son  of  the  said 
William  and  Alice  :  And  that  the  said  Interest  in  Law  of  the  said  Alborough  came  by 
mean  Conveyance  unto  John  and  Robert  Palmer,  and  that  the  said  Richard  Freeman 
during  the  Life  of  the  said  Alice,  who  not  long  after  died,  assigned  the  Premisses  unto 
the  Plaintiff",  and  also  released  to  the  Plaintiff",  and  the  said  Palmers  assured  their 
Interest  in  Law  in  the  said  Premisses  to  the  Plaintiff". 

The  Defendant  insists  for  Title,  that  the  said  Richard  Freeman  about  two  Years 
after  his  Assignment  aforesaid  to  the  Plaintiff,  made  a  Lease  of  the  Premisses  to  Walter 
Thomas,  and  John  Makerith,  who  passed  their  Estate  to  one  Evans,  and  [30]  Hawkins, 
in  Trust  for  the  Defendant  the  Lady  Tanfield,  and  had  Possession  given  her. 

This  Court  with  the  Judges  taking  Consideration  of  the  said  Assignments,  Grants 
and  Release,  were  of  Opinion,  and  declared,  that  howbeit  a  Grant  of  future  Possibility 
is  not  good  in  Law,  yet  a  Possibility  of  a  Trust  in  Equity  might  be  assigned,  and  the 
said  Richard  Freman's  Assignment  of  his  said  Trust  unto  the  Plaintiff  is  also  confirmed 
by  the  Assignment  of  the  said  Palmer,  who  had  the  Interest  in  Law,  and  the  said 
Plaintiff's  Assignment  is  also  precedent  to  the  Deed  made  to  the  said  Thomas,  by 
which  the  said  Defendant  the  Lady  Tanfield  claimeth  the  said  Lease. 

Ferrers  c<ml.  Ferrers. 

i  Car.  1,  L.  B.  fo.  948  [1628-29]. 

Heir.  Portion  to  be  laid  out  in  Land  to  the  Use  of  the  Wife  and  Issue,  the  Remainder 
over,  W"'ife  dies  before  the  Purchase,  and  the  Issue  dies  leaving  Executor,  the  Money 
decreed  to  the  Executor. 

This  Suit  is  touching  a  Portion  of  £4UU0,  the  Plaintiff"  claiming  the  same  as  Heir 
to  William  Ferrers:  The  Case  is,  That  a  Marriage  being  intended  between  the  said 
William  Ferrers  and  Jane  "Vanlore,  Daughter  of  Sir  Peter  Vanlore,  the  said  Sir  Peter 
agreed  to  give  with  his  Daughter  to  the  said  William  £4000,  to  be  laid  out  in  a 
Purchase  of  Land,  to  be  settled  on  the  said  William  and  Jane,  and  the  Heirs  of  their 
two  Bodies,  the  [31]  Remainder  to  the  Right  Heirs  of  the  said  William  ;  and  Sir  Peter 
gave  bond  of  £8000  for  the  Payment  of  the  said  £4000  within  three  Months  after 
Demand,  and  to  pay  £400  per  Annum  in  the  Interim,  and  that  by  Deed  of  the  same 
Date  with  the  Bond  made  between  William  Ferrers,  Father  of  the  said  William,  of 
the  first  Part,  the  said  William  of  the  second  Part,  and  Sir  Peter  of  the  third  Part, 
it  was  agreed  that  the  said  Sir  Peter  should  detain  the  said  £4000  until  such  Purchase 
as  aforesaid  :  But  before  the  said  Purchase  made,  Jane  died,  having  Issue  a  Son,  who 
soon  after  died,  and  the  said  William  the  Younger  survi\nng  and  accounting  the  £4000 
and  Interest  as  Part  of  his  personal  Estate,  declared  it  should  go  to  his  Executors,  to 
pay  his  Debts  and  Legacies,  and  that  the  said  William  the  Younger  had  received 
£400,  Part  of  the  £4000  of  the  said  Sir  Peter,  and  the  said  William  the  Younger  died 
leaving  the  Defendant  his  Executor. 

This  Court  with  the  Judges  declared,  and  are  of  Opinion,  that  if  the  Land  had 
been  purchased,  yet  the  said  Jane  and  her  Son  being  both  dead,  the  said  William  the 
Younger  might  have  conveyed  away  the  same  from  the  Heir  at  Law,  notwithstanding 
t lie  Agreement;  and  by  the  said  Bond  of  £4000  being  to  be  paid  to  the  [32]  said 
WilUam  Ferrers,  his  Executors  or  Administrators,  the  same  in  Law  and  Equity  belongs 
to  the  Defendant^  and  decreed  the  Money  to  the  Defendant  as  the  Law  had  appointed 
it  with  Interest. 
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Owen  cent.  Aprice. 

4  Car.  1,  L.  B.  fo.  1247  [1628-29]. 

Mean  Profits. 

This  Court  left  the  Plaintiff  to  take  her  Remedy  at  Law  for  the  Recovery  of  the 
mean  Profits,  notwithstanding  a  Decree  for  the  same  in  the  Marches. 

How  cont.  ViGURES. 

4  Car.  1,  L.  A.  fo.  307  [1628-29]. 

Heir- — Mortgagor — Devisor. 

That  William  Grills  being  in  his  Life-time  seised  of  Fee  and  Right  in  a  Reversion  of 
Lands  depending  upon  the  Life  of  one  Katherine  Hicks,  Mother  of  the  said  Grills, 
being  the  Jointure  of  the  said  Katherine  ;  and  the  said  Grills  by  Deed  25  Nov.  18  Jac. 
[1620]  mortgaged  the  said  Lands  unto  William  Atwel  and  William  Gallion,  and  their 
Heirs,  which  Mortgage  became  forfeited,  and  afterwards  the  said  Gallion  by  Deed, 
1  Mar.  22  Jac.  [1625]  released  all  his  Right,  Title,  and  Interest  in  the  said  Lands  unto 
the  said  Atwel  and  his  Heirs  for  ever  ;  and  that  afterwards  Atwel,  by  Will,  devised  the 
same  Premisses  to  the  Plaintiff  and  his  Heirs  for  ever,  [33]  and  the  Plaintiff  being  a 
Merchant,  and  his  Livelihood  consisting  in  the  Returns  of  Money,  and  the  Considera- 
tion in  the  said  Deed  of  Mortgage  being  £340,  disburs'd  in  18  Jac.  [1620-21]  as  afore- 
said, upon  a  dry  Reversion,  the  Plaintiff'  by  his  Bill  seeks,  that  the  Defendants  who 
are  Heirs  at  Law  unto  William  Grills  the  Mortgagor,  may  repay  the  said  £340  with 
Damages,  or  else  the  Lands  be  decreed  to  the  Plaintiff,  to  the  End  he  may  sell  the  same. 

This  Court  declared,  that  no  decree  could  be  made  against  the  Heir  of  the  Devisor, 
but  only  against  the  Mortgagor  and  his  Heirs;  and  decreed  the  Heirs  at  Law  of  the 
.Mortgagor  to  pay  the  Plaintiff  the  £340  with  Damages,  or  in  Default,  the  Premisses 
mortgaged  are  decreed  to  the  Plaintiff,  to  be  sold  for  Satisfaction  of  his  Debt :  This 
was  nisi  causa,  and  none  shewed. 

MiDLETON  cmt.  Jackson. 

5  Car.  1,  fo.  353,  397  [1629-30]. 

A  moderate  Year's  Value,  a  reasonable  Fine  in  Case  of  Tenant-Right. 

The  Plaintiffs  and  Defendants  were  to  produce  Precedents  for  Fines,  in  Cases  of 
Tenant  Right,  in  what  Manner  they  had  been  assessed  formerly  by  this  Court;  the 
Defendant  now  offering  to  give  the  Plaintiffs  a  moderate  Year's  Value  [34]  for  a  Fine ; 
tliis  Govirt  in  Case  of  Tenant-Right  conceiving  the  said  Offer  to  be  fair  and  reasonable, 
decreed  the  Defendants  to  pay  the  Plaintiff's  for  the  present,  one  whole  Year's  Value 
of  their  Lands  for  a  Fine,  and  as  Land  riseth  or  falleth  upon  every  Alienation  or 
Death  of  the  Tenant,  or  Death  of  the  Lord,  a  moderate  Year's  "Value;  and  the 
Defendants  to  give  Notice  of  every  Alienation  at  the  Lord's  Court ;  and  the  Fine  now 
assessed  is  not  to  be  taken  as  a  Fine  certain ;  and  a  Master  of  liis  Court  to  set  the 
said  Fine. 

The  said  Master  assessed  the  Defendants  to  pay  for  a  Fine  to  the  Plaintiff  for  every 
Acre  of  Land,  according  to  the  usual  Measure  in  those  Parts,  which  in  a  Tenant-Right 
they  shall  hold  of  the  Plaintiff's  Manor,  the  Sum  of  7s.,  except  it  be  a  Land  called 
Moss  Land,  which  he  rateth  at  r2s.  the  Acre,  which  the  Defendant  submitted  unto, 
which  this  Court  decreed  accordingly. 

[See  Popham  v.  Lancaster,  1636-37,  1  Chan.  Rep.  96;  Fraser  v.  Mason,  1883,  11 

Q.  B.  D.  579.] 

Petek  contra  Ricn. 

5  Car.  1,  fo.  315  [1629-30]. 

Surety. 

That  the  Plaintiff'  and  Defendant,  with  one  Southcot  and  Grimes,  became  bound 
to  the  Lord  Russel  in  two  Bonds  of  £1600  a-piece,  for  Payment  of  £800,  £100  lieing 
Purchase-monev,  and  the  Plaintiff"  and  Defendant  entred  [35]  into  two  Counter-bonds 
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to  the  vi\d  Southcot  for  his  Imlcinpnitv.  and  tlie  first  Bond  of  £800  w:i.s  p.id,  and  tlie 
I'luintitt'  and  I)ef.-ndant.>;  Ridiaid  Sliepi>;.rd  came  to  account,  ii])on  wliuli  the  I'jaintift 
•iniieircd  to  liave  paid  all  his  Part  of  the  si.id  I'mcliase-nioney  save  £10.  for  which  the 
Plaintiff  Rave  the  Defendant  Ricli  alone  a  Bond  of  £S().  and  thereupon  was  to  hp  freed 
hv  the  s;dd  ]:)efendants  of  the  £800  Bond,  and  was  to  f;ive  over  the  said  Purchase 
wholly  unto  them  ;  yet  notwithstanding  £100  of  the  said  Purchase-money  heuig  not 
paid  the  Plaintiff  was  compelled  to  pay  tlie  same,  heing  formerly  hound  with  the 
Defendants  in  the  said  Bond  of  £1  GOO,  together  with  £5  Interest  thereof,  which  .said 
£105  tliis  Court  conceived  ought  to  have  been  paid  by  the  said  Sheppard  as  tlie 
Residue  of  his  Part  of  the  said  Purchase-money,  but  the  said  Sheppard  heing  insolvent, 
the  said  £105  in  the  Opinion  of  this  Court  ought  to  be  equally  paid  and  born  by  the 
Plaintiff  and  Defendant  Rich,  and  decreed  accordingly. 

[Distinguished,  llitchman  v.  Stewart,  1855,  24  L.  J.  Cli.  O'JO.J 

[36]  HrDDLESTONE  cfftUra  Lampi.ugh. 

5  Car.  1,  fo.  7'.)G  [1C29-30],  &  7  Car.  fo.  370  [1031-32]. 

Dower  confirmed. 

This  Case  is  touching  a  Lease  of  the  Manor  of  Little  Ilatley  and  other  Freelmld 
I,ands.  made  by  Simon  Perrot  and  Mary  his  Wife,  19  Eliz.  to  Will.  Gibbens  and  Kdw. 
(iihliens  for  ninetv  Years,  contrary  to  the  Purport  of  a  Decree  in  the  Court  of  Wards, 
by  which  the  said  Perrot  had  only  Power  to  make  Leases  for  twenty-one  Years,  if  he 
hat!  Is-jue  hy  his  Wife,  as  Tenant" in  Tail  might  do,  and  not  otherwise.  The  Plaintiff' 
insisted,  that  the  said  Lease  was  kept  on  Foot  liy  the  Plaintiff's  Father,  only  to  accom- 
pany the  Freehold  and  Inheritance,  and  not  for  any  Profit  to  be  made  by  the  said 
Lease;  That  the  Plaintiff's  Father  28  YAW..  |loS5-8i;l  by  Feoffment  of  Livery  and 
Seisin  settled  the  Premisses  to  the  Use  of  the  Plaintiff  immediately  after  the  Death  of 
William  Iluddlestone  the  Plaintiff's  Father,  who  died  in  March,  3  Car.  [1028]  and  the 
Tenants  attorned  to  the  Feoft'ees,  and  the  Defendants  insisted,  that  the  said  Lease  wa.s 
kept  on  Foot  by  the  said  Will.  Iluddlestone  for  benefit' 

This  Court  on  first  Hearing  forbore  to  give  Judgment,  but  would  advise  with 
[37]  the  Judges  touching  the  .said  Estate  made  to  the  Plaintiff,  and  the  Assignment 
made  on  the  Defendant's  Behalf,  being  both  done  voluntarily  and  without  any  Con- 
sideration, the  one  being  his  Son  and  Heir,  and  the  others  the  Defendant  Klizalieth's 
Children,  the  said  William  Iluddlcstone's  Wife,  born  for  the  most  Part  of  them  before 
the  .Marriage  in  the  Lifetime  of  the  Plaintiff's  Mother,  whetlier  the  said  Lease  for 
Years  ought  in  Equity  to  follow  and  attend  the  {'onveyance  of  the  Inheritance  or  no. 

His  Lordship  with  several  of  the  Judges  did  now  declare,  that  be  and  other  Judges 
also,  to  whom  the  Case  had  been  put  by  him.  were  all  of  Opinion,  that  it  was  just  to 
decree  that  the  said  Lease  should  be  brought  into  this  Court,  and  be  assigned  over 
unto  the  Plaintiff',  and  decreed  the  Plaintiff'  to  enjoy  the  Manor  and  Lands  in  the  said 
Lease  contained  against  the  Defendants,  and  the  Defendants  to  a.ssign  the  said  Lease 
to  the  PlaintiS :  And  as  touching  Mrs,  I'iliz.  Iluddlestone  the  Defendant's  Thirds,  which 
she  hath  recovered  at  Law  against  the  Plaintiff',  and  is  kept  out  of  Possession  thereof. 

His  Lordship  in  Regard  this  Point  is  not  judicially  before  him,  cannot  make  Order 
therein,  the  said  Eliz.  having  no  Bill  in  Court. 

[38]  HuDDLESTONE  Contra  Huddlibtone. 

7  Car.  l,f.  370  [1631-32]. 

Dower. 

The  said  Ehz.  having  exliibited  her  Bill,  and  tlierein  setting  forth,  that  she  had 
obtained  several  Recoveries  at  Law  for  her  Dower  in  the  Premisses  in  Question  ;  but 
the  Defendants  detain  the  Po.ssession  from  her,  so  that  the  Plaintiff  Eliz.  hath  Ijeen 
kept  without  her  Means  since  the  Death  of  her  Husband.  The  ]")efendant  insisted, 
that  the  Thirds  allotted  unto  the  Plaintiff'  out  of  the  Lands  in  Yorkshire  was  unequal, 
and  CommLs-sioners  had  allotted  her  the  third  Part  of  the  said  Lands  for  her  Dower, 
and  therefore  she  ought  to  be  concluded  thereby. 

This  Court  ordered  a  Commission. 
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Moor  contra  Row. 

5  Car.  1,  fo.  1G8  [1629-30]. 

A  Counsellor's  Bill  for  Fees  dismissed  upon  Demui-rer. 

The  Plaintiff  being  a  Counsellor  at  Law  lirought  liis  Bill  for  fees  due  to  him  fi'om 
the  Defendant  being  a  Sollicitor,  and  wa.s  to  account  with  him  at  the  End  of  every 
Term.  The  Defendant  demurs.  This  Court  allowed  Demurrer  nisi  causa :  Demurrer 
affirmed,  and  the  Bill  dismissed. 

[See  Kennedy  v.  Broun,  1863,  13  0.  B.  N.  S.  70C.] 

[39]  TuPHORNE  contra  GiLBiE, 

5  Car.  1,  fo.  357  [1629-30]. 

This  Case  is  touching  an  Occupant  in  Trust. 

That  the  Defendant  Gilbie  conveyed  Lapds  to  the  Defendants  Heyward  and  South 
and  their  Assigns,  to  the  Use  of  them,  their  heirs  and  Assigns,  during  the  Lives  of  the 
said  Gilbie  and  Eliz.  his  Wife,  and  to  the  longer  Liver  of  them,  with  a  Proviso,  that  if 
the  said  Gilbie  shall  pay  unto  Thomas  Bennet  the  Intestate  £120  in  Feb.  1G28,  then 
the  Estate  to  be  void,  and  the  said  Gilbie  to  re-enter,  and  the  £120  not  being  paid,  the 
Estate  became  forfeited  ;  and  the  Testatrix  Anne  Mansel  having  paid  divers  Debts  for 
the  said  Tho.  Bennet,  for  whom  her  Husband  stood  engaged,  she  liad  the  Order  of 
this  Court  for  the  Defendants  Hayward  and  South  to  convey  their  Interest  to  her, 
which  they  did ;  and  the  Tenants  of  the  Lands  having  been  ordered  to  pay  their  Rent, 
and  the  Estate  of  the  said  Anne  Mansel  in  the  said  Premisses  hath  been  settled  in  the 
Plaintiff,  who  is  her  Executor,  by  the  order  of  this  Court ;  hut  there  being  no  Decree 
in  the  Cause,  the  Plaintiff  hath  exhibited  this  Bill  to  have  the  said  Estate  confirmed  to 
him  by  Decree. 

[40]  This  Court  with  the  Advice  of  Judges,  and  View  of  Precedents  of  this  Court, 
whereby  in  some  special  Cases  tlie  Court  hath  ordered  the  Possession  against  an  Occu- 
pant, did  declare  that  where  in  Case  of  an  C)ccupant  upon  a  general  Tru.'^t.  this  Court 
did  rest  doubtful  how  to  decree  any  Tiling  upon  a  Matter  of  Ec^uity  in  Opposition  to 
a  Ground  or  Rule  at  Law. 

But  this  Court  finds  this  Case  to  be  much  differing  from  a  general  Trust  upon  an 
Estate  granted  pur  aider  vie;  this  being  a  conchtional  Estate  pur  outer  fie  granted 
as  a  Security  or  Pledge  for  a  Debt,  whicli  being  not  paid,  the  Estate  by  Forfeiture 
becometh  Assets  in  the  Plaintiff's  Hands  to  pay  the  said  Bennet 's  Debts. 

This  Court  decreed  the  said  Lands  to  the  Plaintiff's  and  Assigns  absolutely,  during 
the  Continuance  of  the  .said  Estate  for  Satisfaction  of  the  said  Bennet "s  Debts,  and 
Tenants  to  attorn  nisi  causa,  and  none  shewed.  Vide  Stat,  of  Frauds  and  Perjuries, 
as  to  Estates  of  Occupancy  being  Assets. 

WiNCHCOMB  contra  H.m.l. 

5  Car.  l,fo.  385  [1629-30]. 

The  Plaintiff'  seeks  to  have  a  Conveyance  of  his  Father's  Estate  set  aside,  which 
was  made  twenty'  Years  since,  when  he  was  eighty  Years  old  aiul  non  compos  mentis. 
This  Court  was  of  Opinion  and  declared,  that  after  twenty  Years  and  two  [41]  Pur- 
chasors,  it  was  not  jiropei'  for  this  Court  to  examine  a  non  compos  mentis,  and  did  dismiss 
the  Bill.     {Vide  Eq.  Rep.  306  ;  post,  106,  206.) 

MoRG.iN  contra  Clakk. 

5  Car.  1,  fo.  445  [1629-30]. 

Inclosures. 

That  by  Consent  of  the  Freeholders  of  Kingsthorp  the  Plaintiff  inclosed  Lands  there, 
and  the  Defendant  being  Parson  of  the  said  Church,  and  seized  in  Right  of  his  Par.sonage 
of  some  Glebe  within  the  Plaintiff's  Indosure  ;  it  was  agreed  between  tlie  Plaintiff  and 
Defendant,  that  the  Phiintiff  and  his  Heirs  should  inclose  and  keep  in  Severalty  the 
said  Glebe  ;  and  that  the  Defendant  and  his  Successors,  Parsons  of  Kingsthorp.  should 
enjoy  in  lieu  thereof  Freehold  of  the  Plaintiff's,  being  as  good  in  Quantity  and  QuaUty 
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;i.s  the  (ilelie  witliin  tlie  Plaintiff's  liK-l()suie.s.  The  Plaintiff  exliibited  his  Bill  to  have 
tiie  hu-losures  established  l>v  the  Decree  :  The  Defendant  confe.sseth  the  Agreement ; 
imt  heciuise  it  is  to  bind  the  inheritance  of  the  Church,  desired  a  Coniniission  to  examine 
the  Quantity  and  Value  of  both  Lands,  that  the  Church  might  receive  no  Prejudice, 
whereby  it  appears  the  Liiiids  in  Lieu  of  the  Glebe  are  full  as  good  as  the  Glebe.  This 
Court  decreed  the  Plaintiff,  his  Heirs  and  Assigns,  to  enjoy  the  said  Glebe  [42]  in 
Severalty  to  their  own  Use,  and  that  the  Defendant  and  his  Successors,  Kectors  of 
Kingsthorp,  and  all  claiming  under  them,  tlie  Defendant  and  his  Successors  to  enjoy 
the  .■<aid  Freehold  according  to  the  said  Agreement. 


Barker  contra  Zouch. 

5  Car.  1,  fo.  202  [1629-30]. 

Will — Eevocation. 

That  the  Lord  Zouch,  in  June  1617,  made  his  Will  in  Writing  with  a  Schedule 
annexed,  and  thereby  directed,  that  his  Feoffees  in  Trust  for  the  Manor  of  Greevil  should 
make  a  Lease  thereof  to  the  Plaintiff  and  one  Moor  for  eighty  Years,  if  either  of  them 
should  so  long  live,  at  ■5s.  per  Annum  Rent,  payable  to  the  Executors  of  the  said  Lord 
Zouch,  and  appointed  Edward  Mountague,  and  Robert  Fulnethy,  his  Executors,  and 
that  many  Years  after  the  said  Will  and  Scliedule,  the  said  Lord  Zouch  being  desirous 
to  change  his  Executors,  but  fearing  that  Change  might  impeach  the  said  Will  or 
Schedule,  about  two  Years  before  his  Death  made  this  Memorandum  and  Schedule  at 
the  End  of  the  said  Will. 

Memorandum,  If  by  Law  this  my  last  Will  may  stand  and  lie  in  Force  with  this 
Schedule  thereunto  annexed,  that  I  revoke  my  Executorship  of  Robert  Fulnethy  and 
Edward  Mountague,  and  do  liereby  [43]  appoint  and  constitute  Sir  Edward  Zouch  my 
only  Executor  to  perform  this  my  Will  and  Schedide,  and  after  the  said  Memorandum 
made,  resolved  to  change  the  Feoffee  in  Trust  of  the  said  Manor  oi  Greevil  for  some 
Reasons,  and  in  ](V25,  caused  the  tlien  Feoffees  or  some  of  them  to  join  with  the  said 
Lord  Zouch  in  making  a  Feoft'ment  of  the  said  Manor  of  Greevil,  to  tlie  said  Defendant 
and  one  Arthur  Worth  and  their  Heirs,  to  the  Use  of  the  said  Tj<ird  Zouch,  and  the 
Defendant  Sir  l-'dward  Zoui-h,  and  others,  until  tlie  Lord  Zouch  limit  or  order  new 
Uses  thereof,  whieli  he  never  did.  and  died,  and  Sir  Edward  Zouch  ])roved  the  said 
Will,  &c.,  but  refused  to  assure  a  Moiety  of  the  said  Manor  of  Greevil  to  the  Plaintiff' 
.lames  Birker,  according  as  the  said  Will  and  Schedule  directed,  pretending  the  said 
Feoffment  being  made  after  the  said  Will  and  Schedule  was  by  Law  a  Revocation  of 
the  said  Will. 

This  Court,  having  well  advised  and  considered  of  this  Point,  was  of  Opinion,  that 
the  said  Feoffment  was  in  Equity  no  Revocation  of  the  Plaintiff  Barker's  Moiety  of  the 
.said  Manor  of  Greevil,  but  it  ought  to  be  .settled  on  him,  the  said  Defendant  Sir  Edward 
Zouch,  having  performed  some  Part  of  the  said  Will. 


[44]  TjASBHOOK  contra  Tyler. 

6  Car.  1,  fo.  329  [1630-31]. 

Alimony  decreed,  and  also  the  Benefit  of  a  Bond  before  Marriage. 

The  Plaintiff  on  the  Behalf  of  the  other  Plaintiff  Margaret  liis  Sister,  sought  to  be 
relieved  against  the  Defendant  Tyler  lier  Husband  for  Allowance  to  be  given  her  for 
Maintenance,  for  all  the  Time  she  departed  from  him,  which  was  a  Y'ear  and  a  Half, 
which  tills  Court  decreed,  and  also  the  Benefit  of  a  Bond  given  before  Marriage. 

M.WOR  OF  London,  &c.  contra  Bennet. 

6  Car.  1,  fo.  649  [1630-31]. 

Injunction  to  stop  Suits  of  Bankers  who  lent  tlie  King  Money. 

That  King  James  borrowed  £100.000  of  the  City  upon  their  Common  Seal,  and 
an  Act  of  Common  Council  was  made  in  London,  by  which  the  Bonds  were  to  be  made 


1  CHAN.  KEP.  45.  PEACOCK  V.   GLASCOCK  503 

in  the  Names  of  the  Plaintiffs  under  their  Common  Seal  for  Payment  of  the  said  £100,000 
and  Interest,  to  such  Per.sons  as  wonid  lend  the  same,  and  amongst  others  tlie  Defendant 
lent  the  Plaintiffs  at  their  Request  £1000,  for  Payment  whereof  the  Plaintiff's  became 
bound  in  £1500,  and  his  now  Majesty  Car.  1,  borrowed  £60,000  more,  and  secured 
that  and  the  £100.000  by  Mortgage ;  and  his  Majesty,  for  further  Satisfaction  of  the 
Lenders  Debts  and  [45]  Damages,  agreed  to  sell  Lands  in  Fee-Farm,  which  was  accepted 
of  and  yielded  to,  and  an  Act  of  Common  CouncO  made,  but  the  Defendants  said  Debt 
cannot  receive  such  sudden  Satisfaction,  and  the  Defendant  requires  Money  not  being 
to  be  raised  so  suddenly  ;  and  at  another  Common  Council  the  City  used  all  Endeavours 
for  the  raising  of  Money,  and  they  promised  to  deal  with  the  Defendant  as  well  as  any 
other  of  the  Lenders,  as  to  the  speedy  Payment  of  his  Debt ;  yet  the  Defendant  proceeds 
at  Law  against  the  Plaintiff's  upon  the  said  Bond.     This  Court  granted  an  Injunction. 

This  Defendant  offer'd  divers  Reasons  against  the  Injunction,  but  this  Court  liked 
of  none,  there  being  a  Precedent  where,  in  the  like  Case,  an  Injunction  was  granted, 
and  this  Court  ordered  an  Injunction  till  hearing. 


Peacock  cont.  Gla-SCOck. 
G  Car.  1,  fo.  G5G  [1G30-31]. 

That  Weston  Glascock,  former  husband  of  Anne  the  Plaintiff's  Wife,  about  fourteen 
Years  since,  upon  his  Inter-marriage  with  the  said  Anne,  became  bound  to  one  Boosey 
in  a  Bond  of  £3000  to  acknowledge  a  Statute  of  £2000  witliin  six  Months  after  his 
Marriage  with  the  said  Anne,  unto  the  said  Boosey,  [46]  defeazanced,  that  if  the  said 
Weston  Glascock  should  not  in  convenient  Time  after  the  said  Marriage,  before  his 
Death,  convey  to  the  said  Anne  Freehold  Lands  in  Essex,  of  the  clear  yearly  Value 
of  £500  for  her  Life  for  her  Jointure,  then  the  said  Weston  should  leave  the  said  Anne 
at  his  Death  £1000.  And  the  said  Weston  did  by  his  Will  devise  unto  the  said  Anne 
Lands  to  her  and  her  Heirs  ;  agreed  now  in  Court  to  be  £52  per  Annum  ;  but  the  said 
Plaintiff  insisted,  that  the  Lands  so  devised  were  a  voluntary  Gift  of  her  said  Husband, 
and  not  in  Respect  of  the  said  Bond  of  £3000  or  Jointure,  and  produced  two  Witnes.ses 
to  prove  the  same. 

This  Court,  nevertheless,  is  clear  of  Opinion,  That  the  said  Lands  so  devised  were 
in  Lieu  of  the  said  Anne's  Jointure,  and  that  the  said  Proofs  are  but  meer  Conjectures, 
and  therefore  decreed  the  said  Bond  of  £3000  to  be  delivered  up  to  be  cancelled. 

And  as  to  the  Lease  of  1000  Years  of  the  Lands  claimed  by  the  said  Peacock  and 
Anne  his  Wife,  Execvitors  of  the  said  Weston  Gilascock,  the  same  was  made  over  unto 
the  Defendant  Ignatius  Glascock,  by  the  said  Weston,  redeemable  on  Payment  of  £373, 
and  the  said  Weston  by  his  Will  appointed  all  the  Rents  and  Profits  of  [47]  the  said 
Land  unto  Ignatius  for  Payment  of  his  Debts  and  Legacies,  until  the  said  Tho.  Cilascock 
shall  come  to  his  fidl  Age,  and  if  the  said  Ignatius  refuse  to  give  a  Bond  of  £1000  to  his 
Executors,  to  pay  his  said  Debts  and  Legacies,  and  discharge  the  said  Anne  of  all  Debts 
due  unto  him,  the  said  Ignatius,  Weston  Glascock,  or  to  any  other,  then  the  said  Anne 
should  have  the  said  Rents,  Revenues,  Goods  and  Profits  of  the  said  Lands,  to  pay  the 
said  Debts  and  Legacies.  Now  for  that  Ignatius  refused  to  render  the  said  Bond  of 
£1000,  and  for  that  by  his  Answer  he  confesseth  the  said  Lease  was  made  to  him  in 
Trust,  and  as  a  Security  for  the  said  £373,  which  if  he  may  have  damaged,  and  what 
Money  is  owing  to  himfrom  the  said  Weston,  he  will  assign  the  said  Lease  to  t  he  Plaint  iffs ; 
and  for  that  all  the  Debts  and  Legacies  are  to  be  paid  out  of  the  said  leased  Lands,  it  is 
ordered.  That  the  said  Plaintiff's  paying  first  unto  the  said  Ignatius  his  Money  due  on 
the  said  Lease,  and  what  Money  is  due  to  him  from  Weston  with  Damage,  which  this 
Court  alloweth  the  said  Plaintiff  again  out  of  the  Rents  and  Profits  with  the  like  Da  mages, 
then  the  said  Lease  shall  be  assigned  to  the  .said  Plaintiff's  till  Satisfaction  be  made  them 
for  the  Debts  and  Legacies,  and  also  for  what  they  shall  pay  as  aforesaid,  [48]  and  both 
Parties  to  account  before  a  Master. 

And  it  is  decreed,  That  after  the  said  Debts  and  Legacies  paid,  the  Plaintiff's  shall 
take  no  further  Benefit  of  the  said  Lease,  but  shall  account  to  the  said  Thomas  Glascock 
tlie  Heir  at  twenty-one  Years  of  Age,  and  declared  the  personal  Estate  of  the  .siid  ^^  eston 
bequeathed  unto  the  said  Anne  by  his  said  Will,  shall  not  be  subject  or  lial;le  to  the  said 
Debts  and  Legacies  as  aforesaid. 


504  I1EAN  V.  WADE  1  CHAN.  HEP.  49. 

DE.4N  contra  Wade. 

ICCar.  l,f.  80,  710[1G40-41]. 

Relief  for  the  mean  Profits. 

Till-  Suit  is  toueliinK  binds,  and  tlie  mean  Profits  tliereof  takt-n  by  tliis  Defendant  : 
'i'iiis  Court  would  he  attended  witii  Precedents  tondiing  Relief  for  Mean  Profits  :  the 
Plaintiff'  prodvieing  a  Precedent  made  between  Drury  and  Drury,  this  Court  upon 
deliberate  .Vdvice,  and  reading  the  Precedent,  is  well  .satisfied,  and  is  of  Opinion,  that 
the  Defendant  ought  to  answer  the  Mean  Profits  of  the  Premisses  to  the  Plaintiff'  made 
and  rendered  by  the  Defendant,  and  accrued  since  the  Time  of  the  Bill. 

[49]  Dkury  contra  DuURY. 
6  Car.  1,  f.  74  [1630-31]. 

That  William  Smith  seised  of  the  Manor  of  Coles,  made  a  Lease  of  the  Demesne 
thereof  to  one  Clark  for  twenty  Years,  and  died,  leaving  the  Reversion  to  descend  to 
the  Plaintiff  and  Defendant  William  Drury  his  Co-heirs,  and  that  the  said  William 
Drury  hath  entred  into  the  whole  Manor,  and  the  said  Defendant  Clark  is  charged 
to  be  behind  with  his  Rent.  The  Defendant  saith,  that  without  the  consent  of  the 
Plaintiff  he  entred  upon  the  Defendant  Clark  for  not  Payment  of  Rent,  and  conceives 
that  thereby  he  hath  wholly  avoided  the  Lease  ;  which  being  a  Point  doubtful  in  Law, 
whether  the  Lease  be  wholly  avoided,  oi-  but  for  Half,  this  Court  refei-red  that  Point 
to  the  Judges,  who  certified,  that  a  writ  of  Partition  be  brought  between  the  said  Co- 
heirs. 

This  Court  order'd  the  .same  according  to  the  said  Certificate,  and  the  Defendant 
Dnu-y  shall  answer  to  the  Plaintiff  a  Afoiety  of  the  Profits  of  the  Premi.sses,  from  the 
Time  of  the  Avoiding  the  Defendant  Clark's  Lease,  according  to  the  ju,st  Value  of  the 
Lands. 

[50]  Comes  Newcastle  &  Eliz.  Uxoii  contra  Com.  Suffolk. 

6  Car.  1,  fo.  644  [1630-31]. 
Jointure — Lease — Trust^ — Of  Jointures,  Dowers,  &c. 

That  the  Plaintiff  claims  the  Premisses  hy  Deed  in  11  Jac.  [1613-14]  executed  by  the 
late  Earl  of  Suffolk  to  Dame  Judith  Corbet,  Mother  of  the  Plaintiff's  Wife  Dame  Eliz. 
in  Consideration  of  a  Marriage  betw-een  Hen.  Howard  Esq.,  the  third  Son  of  the  said 
late  Earl  of  Suffolk  and  the  said  Lady  Eliz.  Daughter  of  the  said  Judith  Corbet,  and 
by  fine  levied  thereupon  l:iy  the  said  late  Earl  and  Dame  Katherine  fiis  then  Wife, 
and  the  Defendant  the  now  Earl  of  Suffolk  his  Son,  unto  the  said  Dame  Judith  Corbet 
with  general  Warranty  to  and  for  the  Use  and  Behoof  of  the  said  Henry  Howard  and 
the  said  Eliz.  his  then  Wife  for  their  lives  in  Part  of  her  Jointure. 

The  Defendant  insists,  that  the  said  Fine  and  Conveyance  ought  not  to  take  place, 
or  work  upon  the  said  Lands  and  Premisses  ;  for  that,  as  touching  Part  of  the  Pre- 
mi.sses;  (viz.)  Tollcsbury,  Abshall,  &-c.,  there  was  a  Lease  in  3  Jac.  f  IGO.^-G]  made  by  the 
said  Earl  unto  Roger  Pennel  his  Servant  for  fifty  years  from  Michaelmas  then  next,  in 
Trust  for  the  said  Countess  of  Suffolk,  under  which  said  Lease  and  Trust  by  Agree- 
ment and  Permission  of  the  said  [51]  Countess  of  Suffolk,  the  said  William  Howard 
received  the  Proflt.s  of  the  .Manor  of  Tollesbury,  having  the  Inliei-itance  thereof  settled 
in  him  by  Deed  from  the  saiil  late  Earl  his  Fatlier  ;  and  the  said  now  Earl  in  Avoidance 
of  tiie  Plaintiff's  Title  to  the  Manors  of  Abshot,  Salkot  and  Wigborrow,  did  alledge 
thi^  like  lease  to  be  made  to  Pennel  upon  the  same  Trust  for  tlie  said  C^ountess  Dowager 
of  Suffolk,  and  that  the  same  ^L^nors  descended  to  him  as  Son  and  Heir  to  the  said 
late  Earl  his  Father  ;  and  it  was  insisted,  tliat  the  said  late  Earl  ]m4  no  Estate  in  the 
Manors  of  Wendon  and  Westbury  at  such  Time  as  the  said  Fine  and  Conveyance  were 
made  and  levied,  l)ut  that  the  Interest  thereof  was  then  in  Henry  Speller  and  Michael 
Humphrey,  and  that  Sir  Henry  Speller  being  Survivor  granted  and  demised  the  same 
to  the  Lord  William  Howard  and  Marmaduke  Moor  for  500  Years,  and  afterwards 
conveyed  the  Inheritance  to  the  now  Earl  of  Suffolk. 

This  Court  did  therefore  now  declare,  that  the  said  Fine,  wherein  the  said  Countess 
Dowager  of  Suffolk  is  a  Party,  is  sufficient  to  l)ind  the  Trust  of  the  said  lease  made 
to  Pennel,  being  for  the  said  Countess's  Use ;  and  howbeit  the  estate  in  Law  of  the 
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said  Manors  of  Wendon  and  Westbmy  was  in  the  said  Sir  Henry  Speller,  yet  [52]  the 
Same  was  then  in  the  said  Sir  Henry  Speller  and  Michael  Humphrey  in  Trust  for  the 
said  late  Earl  of  Suffolk  and  his  Heirs  ;  for  that  it  appeared  he  lield  the  Possession 
thereof,  and  disposed  thereof  at  his  Will  and  Pleasure,  and  of  Part  thereof  made  a 
Lease  of  twenty-one  Years,  and  several  other  Leases,  all  which  Leases  did  precede  the 
Plaintiff's  Jointure,  and  are  yet  in  Being  ;  and  it  not  appearing  whether  the  said 
Lease  of  500  Years  made  to  the  said  Lord  William  Howard  and  Moor  yas  made  before 
the  Commencement  of  this  Suit,  or  the  Process  or  Letter  served  touching  the  same, 
nor  whether  the  Lessees  had  any  notice  of  the  said  Trust. 

This  Court  decreed,  that  the  Plaintiff's  and  their  Assigns  during  the  Life  of  the 
said  Lady  Eliz.  shall  enjoy  all  the  Lands  in  the  Bill  against  the  Defendants,  their 
Heirs,  &c.  But  if  hereafter  the  Lease  of  500  Years  shall  appear  not  to  be  made  pen- 
dente lite,  then  it  is  decreed,  the  said  Earl  of  Suffolk  shall  recompence  and  satisfy  the 
plaintiff  by  Reason  of  the  said  Lease. 

LEVINGTON   COnl.    WoTON. 

7  Car.  1,  fo.  3G0,  388  [1G31-32]. 

Jurisdiction  of  the  Dutchy  Court  over-ruled  in  Chancery.     Injunction  against 
Proceedings  in  the  Dutchy  Court. 

That  an  Injunction  nKght  be  granted  by  this  Court  ;  it  was  insisted  by  the  Plaintiff, 
that  this  Court  hath  Priority  [53]  of  Suit  ;  Sir  Ja.  Levington  having  exhibited  four 
several  Bills  in  this  Court  ;  one  for  the  Execution  of  a  Trust ;  two  against  Carrant 
and  others,  to  discover  secret  Estates  which  had  been  made,  and  for  producing  Letters 
Patents  and  Writings  touching  the  Lands  in  Question  ;  and  the  fourth  against  the 
Defendant  Wotton  upon  a  private  Agreement  with  him  and  others,  for  a  lull  eighth 
Part  of  the  whole  Land  when  first  the  said  Sir  John  Levington  entertained  and  pre- 
sented the  Suit  to  his  late  Majesty,  and  the  said  Injunction  being  not  dissolved  ;_  two 
Informations  have  been  this  term  exhibited  in  the  Duchy  Chamber  on  Claim  of  divers 
Acres  of  Marsh  Ground,  and  the  Information  by  Dacombe  against  the  Plaintiff  and 

others  on  Pretence  of  a  Trust  devolved  upon  him  and  Ma Carrant,  wherein  he 

is  a  Competitor  for  the  same  Lands  with  the  now  Plaintiff,  grounded  upon  the  same 
Patent ;  and  to  one  of  these  Informations,  notwithstanding  a  Plea  and  Demurrer 
thereto,  the  Relators  have  obtained  an  Injunction  out  of  the  Dutchy  for  dividing  and 
ploughing  the  said  Lands,  and  staying  of  Suits,  as  well  at  Common  Law  as  in  all  other 
Courts,  and  Possession  to  remain*  with  the  Relators.  And  the  Lands,  for  wliich  the 
Plaintiff  in  this  Court  prays  Relief,  are  Lands  gained  from  the  Sea,  and  belong  [54]  'is 
well  to  the  Crown  as  the  Dutchy,  and  held  of  his  Majesty's  Manors  of  East-,(Jreensteed 
and  Enfield  in  Middlesex,  and  are  granted  in  Fee-Farm  :  His  Lordship  upon  reading 
the  Order  made  in  the  Dutchy  Court,  ordered.  That  if  the  Defendant  do  not  shew 
better  Matter,  this  Court  will  maintain  and  continue  the  Injunction  granted  in  this 
Court;  and  at  the  Time  of  shewing  Cause,  all  the  Letters  Patents  and  the  Certificate 
heretofore  made  by  his  Lordship,  and  other  Lords  Referees,  unto  liis  Majesty  touching 
this  Matter,  and  all  Proceedings  both  in  this  Court  and  the  Dutchy,  are  to  be  readv. 

This  Court,  upon  reading  the  Order  of  the  Dutchy  Chamber  being,  as  aforesaid, 
to  enjoin  this  and  other  Courts  to  stay  Proceedings  touching  the  Marsh  ( I  rounds  ; 
nothing  then  was  said  by  the  Court  of  the  Defendants  Competitors  and  Pretenders 
to  the  Marsh  Grounds  to  oppose  the  Jurisdiction  of  this  Court,  but  that  the  same  of 
Right  ought  to  be  maintained  notwithstanding  the  Injunction  of  the  Dutcliy  Court. 

His  Lordship  doth  not  conceive  it  any  doubtful  Question,  Whetlier  in  Case  any 
Lands  (at  first  being  Dutchy,  and  after  granted  from  the  Crown  by  the  King's  Letters 
Patents  in  Fee-simple  or  Fee-Farm  under  the  Great  Seal  and  Dutchy  Seal)  [55]  are 
not  upon  a  Trvist  and  other  equitable  C;vuses  to  be  debated,  and  held  Plea  of  in  this 
Court;  and  upon  Complaint  made  to  liis  Majesty  on  the  Plaintiff's  Behalf,  5  Junu,  7 
Car.  [1631]  touching  the  Premisses,  his  Majesty  was  graciously  pleased  to  refer  the  C  on- 
sideration  of  this  Cause  to  the  Lord  Keeper,  Chancellor  of  the  Dutchy  and  Chancellor 
of  the  Exchequer,  who  were  to  take  such  Course  for  his  Relief  as  they  should  think 
fit  in  Justice  and  Equity,  which  they  did,  and  certified  their  Proceedings  to  his  Majesty, 
which  Certificate  his  Majesty  approved  of.  j  i       i  • 

And  his  Lordship  doth  still  maintain  and  continue  the  Injunction  granted  by  tins 
Court,  and  granted  a  new  Injunction  against  all  that  are  since  made  Defendants ; 
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and  wliereas  the  Defendants  have  pleaded  the  .Turisdiction  of  the  Dntchy  Court,  and 
will  not  answer  in  this  Court,  his  Lordship  over-ruled  them  all  as  to  the  Point  of  the 
Jurisdiction  of  the  Dutchy. 

Ordo  Curiae,  7  Car.  1  [1631-32]. 
The  Lord  Keeper  finding  much  Inconvenience  and  Prejudice  to  fall  upon  divers 
of  his  Majesty's  Subjects,  who  are  Suitors  in  this  Court,  by  the  undue  Proceedings 
of  such  as  sue  out  the  Process  of  the  Court  upon  Contempts,  the  [56]  s.une  oftentimes 
running  out  to  a  Commission  of  Rebellion,  or  to  a  Serjeant  at  Arms  before  the  Party, 
against  whom  the  Process  is  made  out,  hath  had  Notice  of  the  precedent  Process  issued 
forth  against  him,  which  is  occasioned  by  Reason  the  Process  is  oftentimes  made  into 
a  County  where  the  Party  is  not  resident,  and  when  it  is  made  into  the  riglit  County, 
by  Reason  of  an  unusual  Neglect,  and  Want  of  Care  of  the  Prosecutor  to  get  the  same 
executed,  the  Sheriff  returneth  a  non  est  inventus,  or  a  proclamari  feci  ;  and  some- 
times the  Return  made  by  others  in  the  Sheriff's  Name  in  an  ordinary  Course.  His 
Lordship  therefore,  to  remedy  such  Inconvenience  and  Abuse  liereafter,  and  to  pre- 
vent the  Vexation  of  the  Subjects  in  this  kind,  doth  think  fit  and  order,  that  all  Process 
hereafter  to  be  made  upon  any  Contempt,  be  made  out  in  the  proper  County  where 
the  Party,  against  wliom  the  same  Process  issueth,  shall  be  resident  or  dwelling,  unless 
he  shall  be  then  in  or  about  London,  in  which  Case  it  may  be  directed  into  the  County 
where  he  shall  then  be,  that  it  may  be  served  upon  him  there.  And  that  every  Suitor, 
who  prosecuteth  Process  of  Contempt  against  any  of  his  Majesty's  Subjects,  shall  do 
hi.s  best  endeavour  to  procure  the  said  Process  to  be  duly  executed,  [57]  nnd  the  supposed 
Contemners  to  be  apprehended  thereby.  And  if  any  be  hereafter  arrested  upcm  a 
Proclamation  or  Commission  of  Rebellion,  or  by  the  Serjeant  at  Arms,  and  shall  make 
it  appear  unto  this  Court,  that  the  Prosecutor  hath  not  done  his  best  endeavour  to 
have  had  the  first  and  precedent  Process  duly  executed,  then  that  Party  so  oflending 
shall  pay  unto  the  other  very  good  Costs. 

Eyre  contra  Woutley. 

3  Car.  1,  fo.  314  [1627-28]. 

Damages. 

Twenty  Marks  per  Cent.  Damages  allowed  till  the  Performance  of  the  Decree. 

Petty  contra  Styward. 

7  Car.  1,  fo.  93  [1631-32]. 

No  Survivorship  to  joint  Mortgagees. 

That  tlie  Defendant  Nicholas  Styward,  and  one  Simeon  Styward  (whose  Executor 
the  Plaintiif  is)  lent  £2.500  to  Sir  Thomas  Glenhain,  £1450  of  the  said  Money  being 
the  proper  Money  of  the  said  Simeon,  and  £550  Residue  was  the  Defendant's  Money, 
and  for  security  the  said  Sir  Thomas  Glenham  mortgaged  Lands  to  the  said  Simeon 
afterwards,  and  the  Defendant  Styward  and  their  heirs,  redeemable  at  a  Day  prefix'd 
upon  Payment  of  £2().iO,  that  the  said  Simeon  before  the  Dav  of  Redemption  [58]  made 
his  Will  and  disposed  of  the  said  £550,  and  therein  recited  that  the  £1450  was  delivered 
by  him  to  the  said  Defendant  liis  Father,  which  appeared  by  a  Note  under  both  their 
Hands  ;  and  that  if  the  said  Lands  should  be  redeemed  by  Payment  of  the  said  £2500 
with  Interest,  then  the  said  £1450  with  its  Interest  should  be  dehver'd  into  the 
PlairitifFs  Hands  for  the  Uses  in  the  said  Will,  the  very  Day  of  Redemption  the  said 
Lands  were  redeemed,  and  the  wliole  Money  and  Interest  paid  unto  the  Defendant, 
which  the  said  Defendant  claimeth  by  Survivorship. 

This  Court  is  clear  f)f  Opinion,  that  by  Equity  in  a  Ca.se  of  this  Nature  there  ought 
to  be  no  Survivorship,  in  Respect  the  same  was  but  a  Mortgage,  and  the  Money  was 
repaid  at  the  Day,  and  the  Note  under  both  the  said  Parties  Hands,  and  the  Will  of 
the  said  Simeon  shewetli  plainly  a  Trust  each  in  the  other,  and  an  Intention,  that  if 
the  Money  was  repaid,  either  of  them  sliould  have  his  Money  again  with  Interest, 
and  decreed  the  Defendant  to  pay  to  the  Plaintiff  the  £1450  and  Interest  so  by  him 
received. 

[S.  C.  1  Eq.  Ca.  Abr.  290.     See  Steeds  v.  Steeds,  1889,  22  Q.  B.  D.  541.] 


1  CHAN.  EEP.  59.  THROGMORTOX  V.  WAGSTAFF  507 

[59]  Throgmorton  con.  Wagstaff. 

8  Car.  1,  {.  59,  154  [163-2-33]. 

Occupant — Assets. 

The  Plaintiff  seeks  to  be  reliev'd  against  Ingagements  enter "d  into  by  him  as  Surety 

for  the  Defendant's  late  husband,  the  said  Defendant  having  sufficient  of  her  Husband's 

Estate  to  discharge  the  same  ;  and  the  Plaintiff  insisted  to  have  Leases  for  other  Lives 

whereof  the  Testator  was  seized  at  the  Time  of  his  Death  (and  on  which  the  said 

Defendant  entered  as  an  Occupant)  to  be  Assets  in  Equity. 

This  Court,  in  Respect  the  Plaintiff  did  not  get  a  Case  made  of  tliis  Pdint  by  such 
a  Time,  ordered  the  Defendant  to  be  discharged  of  and  from  the  Plaintill's  further 
Demands.     Vide  for  this  Point  the  late  Statute  of  Frauds  and  Perjuries. 

SiBSON  contra  Fletcher. 

8  Car.  l,fo.  529  [1632-33]. 

Mortgage — Possession  and  Equity. 

The  Defendant  had  a  Mortgage  of  the  Lands  of  one  Briscoe,  14  Jac.  which  Lands 
the  Plaintiff  since  purchased,  which  Mortgage-Money  was  payable  three  Years  after, 
and  the  said  Briscoe  hath  had  the  Possession  of  the  Lands  ever  since  the  making  of  the 
said  Deed  of  Mortgage,  till  21  Jac.  [1623-24]  at  which  Time  he  sold  to  the  Plaintiff,  who 
was  never  [60]  interrupted  till  now  of  late ;  the  Defendant  sets  the  Mortgage  on  Foot, 
pretending  the  Mortgage-Money  was  unsatisfied.  Now,  for  that  the  Defendant  did 
not  upon  the  Plaintiff's  Purcha'se,  the'  he  saw  the  possession  altered  from  Briscoe  to 
the  Plaintiff,  make  any  Claim  to  the  Land,  nor  give  any  Notice  of  his  Mortgage  ;  and 
the  Defendant  hath  since  purchased  Lands  of  Briscoe  and  paid  him  Money,  so  as  in 
all  Presumption  this  Mortgage-Money  is  satisfied,  and  Possession  hath  been  seventeen 
Years  in  Briscoe  and  the  Plaintiff ; 

This  Court  was  fully  satisfied,  that  there  is  nothing  due  on  the  said  sleeping  Mort- 
gage, and  decreed  the  Deed  of  Mortgage  to  be  delivereS  up  to  be  cancelled. 

Stoit  contra  Ayloff. 

8  Car.  l,fo.  530  [1632-33]. 

Coverture — Debt— Promise  by  an  Husband  to  a  Wife  to  pay  her  £100  void. 

The  Defendant  after  Marriage  of  his  Wife  promised  Payment  to  her  of  £100.  and 
since  they  are  separated,  the  Plaintiff's  Bill  is  to  charge  the  Defendant  with  the  £100, 
but  the  Debt  being  sixteen  Y'ears  old,  and  the  Promise  made  by  a  Husband  to  a  ^^  ife, 
which  this  Court  conceiveth  to  be  utterly  void  in  Law,  and  would  not  relieve  the 
Plaintiff. 

[61]  Harding  con.  Countess  of  Siffolk. 

8  Car.  l,f.  502  [1632-33]. 

Annuity — Rent-charge,  &c. 

*  The  Plaintiff's  Suit  is  for  a  Rent-Charge  of  £200  per  Annum,  granted  by  the  late 
Earl  of  Suffolk  with  the  Privity  and  Consent  of  the  said  Countess  15  March.  7  Jac.  to 
Sir  John  Townsend  deceased,  during  the  Life  of  the  Plaintiff  Katherine,  to  be  issumg 
out  of  the  Manor  of  Walden  in  Tru.st,  and  for  the  Use  of  the  Plaintiff  Katherine, 
which  Annuity  was  dulv  paid  with  the  Consent  of  the  said  Countess  all  the  Life-time 
of  the  said  late  Earl;  but  the  Countess  after  the  said  Earl's  Death  sought  to  avoid 
the  said  Annuity,  pretending  a  precedent  Lease  made  by  the  said  Earl,  4  Jac.  [1606-7] 
for  many  Years  yet  to  come  to  certain  Persons  in  Trust  for  the  said  Countess  of  the  said 
Manor  and  Lands  out  of  which  the  said  Rent  issues  ;  and  because  the  Premisses  charged 
with  the  said  Rent  lay  intermixt,  that  the  Plaintiff  could  make  no  Distress  for  Recovery, 
the  Plaintiffs  are  remediless  at  Law. 

For  avoiding  which  Lease  the  Plaintiff  produceil  a  Fine  levied  by  the  said  late  Earl, 
and  the  now  Earl  in  Mich.  Term,  1 3  Jac.  [1 6 15]  of  the  said  Manor  and  Lands  of  Walden; 
and  though  no  Indenture  [62]  could  be  produced  to  lead  the  Use  of  the  said  Fine,  yet 
thev  all  alledged,  that  the  said  Fine  was  to  the  Use  of  the  said  Countess  for  her  Jointure, 
and  that  she  enjoved  the  same  by  Virtue  of  the  said  latter  Conveyance,  and  not  by 
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the  said  Lease,  and  so  tlic  said  Rent-Charge  ought  not  to  be  impeach'd  ;  and  it  did 
not  appear  that  the  said  Lessees  for  the  Countess  ever  made  Entry  or  Claim  by  Virtue 
of  the  said  Lease  since  the  Fine. 

This  Court  at  tlic  first  Hearing,  upon  this  Matter  declared.  That  the  said  Lease 
and  Fine  were  both  considerable,  it  being  then  objected,  that  howsoever  it  were,  the 
Plaintiff"  ought  not  to  be  reliev'd  in  Equity,  for  that  there  was  no  Consideration  for 
the  said  Rent-Charge  which  might  move  a  Court  of  Equity  to  relieve  the  Plaintiff  any 
further  than  the  Law  would  relieve  him. 

The  f>ord  Keeper  took  Time  to  peruse  all  the  Pleading  in  this  Cause  before  he  would 
deliver  his  Judgment. 

Then  the  Plaintiff  petitioned  the  King's  most  excellent  Majesty,  who  referred  the 
Consideration  thereof  to  the  Lord  Privy  Seal  and  some  others  of  the  Lords  of  the  Privy 
Council,  before  whom  the  matter  was  debated  at  large  :  but  no  End  being  made  by 
tlicm,  the  Plaint  iff  [63]  I'ctitioned  the  I.,ord  Keeper,  informing  him  of  the  .said  Reference, 
and  that  it  appealed  to  the  Referees,  that  the  Countess  had  an  Indenture  made  by 
the  late  Earl  to  lead  the  Uses  of  the  said  Fine,  and  that  the  said  Lords  Referees  were  of 
Opinion,  that  the  said  Indenture  being  material  should  be  produced  by  the  Countess, 
which  the  Lord  Keeper  ordered  to  be  brought  into  Court,  which  the  Countess  still 
refused  to  do  ;  so  the  I.,ord  Keeper  and  Lord  Privy  Seal  now  hearing  the  Cause  upon 
the  Merits  thereof,  and  having  maturely  advised  thereof  are  clear  of  Opinion,  That 
albeit  no  Cause  were  proved,  yet  in  Re.spect  the  Plaintiff's  Suit  is  upon  a  Trust,  they 
may  and  ought  to  be  relieved,  for  that  the  Suit  is  not  to  make  up  or  amend  any  Validity 
of  the  Deed  in  Point  of  Law,  the  Deed  being  valid  and  good  enough  :  but  the  Suit 
is  to  have  the  Trust  performed,  for  which  the  Plaintiff'  cannot  sue  at  Law,  and  to  be 
relieved  against  the  confounding  of  Metes  and  Bounds,  so  that  one  Manor  is  not  known 
from  the  other,  which  is  usually  relieved  in  this  Court  :  But  as  touching  the  said  Lease 
their  Lordshi]is  declared.  That  if  it  could  not  be  impeached,  the  Plaintiff  could  not  be 
relieved.  Their  Lordships  conceived,  that  unless  .some  Entry  or  Claim  were  made  to 
[64]  avoid  the  .said  Fine  in  1.3  Jac.  [l(>].5]  the  said  Lease  in  4  .Tac.  [160(5-7]  is  thereby 
bound  up  in  Law,  and  cannot  be  set  on  Foot  to  avoid  the  Plaintiff's  Rent-Charge,  so 
that  the  Plaintiff  ought  to  be  relieved  in  Equity,  both  again.st  the  said  Rent-Charge 
and  Arrears.  But  their  Lordships  fiu'ther  declared,  that  if  the  Countess  bring  in  the 
said  Lease  and  Deed,  and  can  thereby  avoid  the  Fine,  then  that  may  alter  the  Case ; 
but  if  she  cannot  avoid  the  Fine,  then  it  must  be  decreed  as  aforesaid. 

And  their  Lordships  ordered  the  Countess  should  leave,  with  the  Register  of  the 
Court,  the  Points  on  which  she  will  insist  for  avoiding  the  said  Fine,  or  upholding  the 
.^aid  I>ease  against  the  said  Fine,  and  both  Parties  to  prepare  for  that  Purpose;  and 
their  Lordships  declared.  That  if  a  Decree  shall  pass  against  the  Countess,  and  she  not 
yield  Obedience  thereto,  then  all  the  Manor  of  Walden  shall  be  subject  to  a  Sequestra- 
tion for  the  Satisfying  of  the  said  Decree. 

That  the  said  Deed  and  Lease  being  produced,  and  the  Defendant's  Points  to  avoid 
the  l''ine  being  as  followeth  (viz.),  in  tliese  Words. 

The  Countess,  having  liaiids  of  good  Value  of  her  own  Inheritance  and  dowable 
of  the  Earl's  Lands,  join'd  in  a  I'ine  at  the  Earl's  f-iequest  of  her  own  Ijaud  and  [65]  Pai't 
of  his  Land  ;  in  I^ieu  whereof  the  Earl  made  a  Lease  of  Divers  Lands  in  Com.  Essex  to 
Roger  Pennel  for  divers  Years  yet  in  Being,  in  Trust  for  the  Countess,  and  after  grantee? 
the  said  I^ent-Charge  unto  Sir  ,7ohn  Townsend  of  Part  of  the  said  L,ands  leased.  The 
lv,n\  died,  this  Rent  is  neither  in  fjaw  nor  Equity,  as  the  said  Countess  conceiveth, 
to  be  laid  on  the  said  Lease  Lands  during  the  Lease. 

The  Earl  during  his  Life,  and  the  Countess  since  his  Death,  enjoyed  the  Lands  so 
leased  by  Permission  of  the  said  Pennel  as  Tenant  at  Will  to  him  ;  in  which  Case  no 
Fine  levied  by  the  Earl  can  debar  Pennel,  and  not  like  to  SafFyne's  Case,  where  the 
'1  ermer  is  put  out  of  Possession,  and  then  a  Fine  levied,  in  which  Case  he  is  tied  to  claim, 
but  not  here. 

Also  (though  it  needed  not)  Pennel  within  the  five  Years  made  Entry  and  Claim. 

The  Earl  being  seized  of  some  Lands  in  Possession,  and  of  the  Lands  leased  to  Pennel 
in  Reversion,  levied  a  Fine  of  both.  This  Fine  works  di-stributively  for  Part  in  Posses- 
sion, Part  in  Reversion,  and  doth  not  turn  the  Estate  of  Pennel  into  a  Right,  and  con- 
sequently doth  not  enforce  him  to  any  Entry  to  avoid  the  Fine. 

[86]  The  Countess  within  five  Years  after  the  Fine  in  the  Behalf  of  the  Lessee, 
made  Entry  and  Claim,  and  did  the  like  within  five  Years  after  the  Earl's  Death. 
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And  the  Countess  being  heard  upon  the  said  Points,  none  of  them  could  be  proved, 
nor  could  prove  that  Pennel  ever  sealed  a  Counterpart  of  the  said  Lease,  or  ever  accei)ted 
of  the  said  Lease,  or  ever  so  much  as  knew  that  the  said  Lease  was  made  unto  liini, 
or  that  Pennel  ever  had  Passession  of  such  Part  of  the  Premisses  as  were  out  of  Lease! 
or  that  he  or  any  for  him  made  any  Entry  into  the  same,  nor  that  he  received  or  claimed' 
by  Virtue  of  any  Lease  or  E.state  made  to  himself,  any  Rents  of  such  Lands  contained 
in  the  .said  Lease,  as  were  demised  to  Under-Tenants,  but  such  as  he  received,  he  re- 
ceived as  Servant  to  the  Earl. 

So  upon  the  whole  Matter  tlieir  Lordships  declared  the  Points  insisted  on  liy  the 
said  Countess  to  avoid  the  said  Fine,  and  support  the  said  Lease,  were  not  made  out, 
and  are  of  Opinion  that  the  said  Lease  was  a  sleeping  Lease,  and  that  no  Fruit  or  Use 
was  made  thereof,  either  before  the  said  Fine  or  after,  and  is  bound  up  in  Law  by  the 
said  Fine  and  Proclamation  and  Non-claim  of  Pennel,  and  cannot  be  set  on  Foot  to 
avoid  the  Plaintiff's  Rent-Charge,  but  the  Possession,  which  [67]  the  Countess  liad  of 
the  said  Manor  since  the  Death  of  the  said  Earl,  and  now  hath,  is  by  and  under  the 
said  Fine,  and  the  Indentiue  leading  the  Use  thereof,  directed  by  the  Indenture  of 
tfses  now  produced,  by  which  the  same  are  limited  to  the  said  Countess  for  Life  in 
Remainder  after  the  said  Earl  for  her  Jointure;  and  therefore  the  Plaintiff  ou"ht 
in  Equity  to  be  relieved,  both  for  the  said  Annuity  and  Arrears,  and  decreed  the  same 
accordingly. 

RiG.4ULT  contra  Clobery. 

9  Car.  l,fo.  730  [1633-34]. 

A  Prisoner  in  Execution  shall  have  so  many  Day-Writs  as  are  needful  to  attend 

Commissioners. 

This  Cause  being  JLatter  of  Account  was  referred  to  Commissioners  to  determine, 
which  they  coidd  not  do  without  the  Plaintiffs  Attendance  ;  it  was  prayed,  tliat  his 
Lordship  would  grant  the  Plaintiff  Liberty  to  attend  the  said  Commissioners. 

His  Lordship  considered,  that  he  cannot  grant  any  other  than  Day-Writs.  It 
being  resolved  by  the  Judges,  that  granting  Liberty  to  Prisoners  in  Execution  by 
other  Writs  is  against  the  Law  ;  but  his  Lordship  is  content  he  shall  from  Time  to  Time 
have  such  and  so  many  Day- Writs,  as  shall  be  needful  for  his  Attendance  on  the  Com- 
missioners, without  paying  any  fees  either  for  making  or  sealing  of  them. 

[68]  Plomer  con.  DoMiNAM  Plomer. 

9  Car.  l,f.  457  [1633-34]. 

On  Paj-ment  of  £100  the  Defendant's  Daughter  snatcheth  away  £20,  the  Plaintiff 
shall  not  be  chargeable  with  it,  till  recovered  against  the  Daughter,  and  an  In- 
junction for  the  Plaintiff  accordingly. 

The  Plaintiff  bringing  £100  to  pay  to  the  Defendant,  one  Margaret  Smith,  the 
Defendant's  Daughter,  snatched  £20  out  of  the  £100  and  went  away  therewith  ;  the 
Defendant  would  infnrce  the  Plaintiff  to  pay  the  said  £20,  pi-etending  so  much  due 
to  her  by  the  Plaintiff. 

This  Court  saw  no  Cause  to  charge  the  Plaintiff  therewith,  and  for  that  the  said 
Defendant  .Margaret  Smith  liveth  apart  from  her  Husband,  and  hath  so  done  for  many 
Years,  and  will  not  answer  the  Plaintiff's  Bill,  this  Court  would  not  charge  her  Hus- 
band with  the  .said  £20  in  regard  of  their  living  ajiart,  b>it  that  the  said  .Margaret  Smith 
ought  to  answer  the  same  ;  and  ordered,  that  the  I^efendant  Lady  Plomer  should  not 
take  Advantage  against  the  Plaintiff  for  the  same  ;  but  expect  "till  the  Plaintiff  Ciin 
recover  the  same  from  the  said  Margaret,  and  the  Plaintiff  is  to  prosecute  the  said 
Margaret  with  Process  of  Contempt  for  her  Answer,  and  granted  the  Plaintiff  an 
Injunction  against  the  Defendant. 

[69]  L.\KE  cxmlni  Philips. 

9  Car.  l,fo.  135  [1633-34]. 

Plea  of  Privilege  over-ruled. 

The  Defendants  have  pleaded  the  Privilege  of  the  Court  of  Exchequer,  and  that 
they  ought  not  in  Respect  thereof  to  be  drawn  to  answer  the  Plaintiff's  Bill  in  this 
Court,  albeit  the  constant  Precedents  of  this  Court  were  to  the  contrary. 
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Tliis  Court  order'd  tlic  Defendants  to  .shew  cause  why  the  Ploa  should  not  be  over- 

r\iled.  r.   T-ii-     r     -      f-   1  ^T 

Tlie  Defetidaiit.^*  proihiced  a  Piecedent  in  16  or  1/   Ehz.  ll.j/o-<5J  Aott  contra 

Ilutton  and  tlic  Lord  Keeper  declared  he  had  heretofoi-e  seen  that  Precedent,  but  had 
al.so  seen  very  many  Precedents  in  this  Court  to  the  contrary  ;  but  however  it  were 
in  Point  of  Precedent,  yet  the  Defendant's  Plea  being  insufliciently  pleaded,  therefore 
and  for  that  neither  by  Law  nor  by  any  Precedent  any  more  than  only  one  Plea  is  to 
be  admitted  to  the  .Inrisdiction  of  a  Court  ;  therefore  in  this  Case  the  Plea  being 
insufKciently  pleaded  the  Defendant  ought  to  answer;  besides,  this  Suit  at  the 
Exhibitin"  of  the  Bill  was  a  joint  Suit  against  Sir  Nicholas  Fortescue,  who  for  ought 
aiipearing,  had  no  Privilege  in  the  Exchequer ;  and  though  Sir  Nicholas  Fortescue 
bein"  dead,  yet  when  the  Court  was  at  the  first  duly  [70]  and  lawfully  possessed  of 
the  Plea  his  Death  ought  not  to  give  any  more  Privilege  to  the  other  Defendants  to 
draw  the  Cause  from  this  Court,  than  they  should  have  had  at  the  Beginning,  or  while 
he  lived  ;  and  therefore  his  Lordship  doth  adjudge  the  Defendant's  Plea  to  be  in- 
sufficient, and  order'd  the  Defendants  to  make  a  direct  Answer  to  the  Plaintiff's  Bill 
in  this  Court. 

Kennedy  con.  Dominam  Vanlore. 

9  Car.  l,f.  193  [1633-34]. 

Of  Decrees  repugnant,  &c. 

This  Case  is  upon  a  Plea  and  Demurrer  (viz.),  That  the  Plaiutift'  by  his  finst  Bill 
pretending,  that  Sir  Jo.  Kennedy  his  Brother  had  transferred  his  Right  in  Equity', 
toiiching  the  Lands  in  Question,  to  him,  and  prayed  Relief  in  Equity  against  Ferrers, 
Gosson  and  .Johnson,  who  sold  the  said  Lands  by  Virtue  of  the  Decree  of  this  Court, 
and  against  Sir  Peter  Vanlore,  who  purchased  the  said  Lands,  which  Bill  in  Octob.  19 
Jac.  I  Ui"2l]  was  dismissed  :  After  which,  Sir  Jo.  Kennedy  being  dead,  and  the  Plaintiff' 
insisted  himself  to  be  relieved,  both  by  the  said  Deed  and  as  Heir  and  Administrator  to 
his  said  Brother,  did  21  Jac.  [1G23-24]  exhibit  his  Bill  against  the  said  Sir  Peter  Vanlore 
in  his  Life-time  to  be  relieved  for  the  said  Lands,  or  the  [71]  Overplus  of  the  Value  thereof  : 
To  which  Bill  the  said  Sir  Peter  put  in  his  Plea  and  Demurrer,  setting  forth  the  several 
Orders  and  Decrees  touching  the  same,  and  the  Purchase  and  Consideration  by  him 
paid,  being  £10,000  for  a  Reversion  depending  upon  the  Life  of  the  Lady  Ewer,  which 
Plea  and  Demurrer  was  reported  insufficient  by  a  Master  of  this  Court ;  yet  at  arguing 
the  same  afterwards  in  this  Court  the  said  Plea  and  Demurrer  was  25  Feb.  22  Jac.  [1625] 
adjudged  sufficient,  and  the  Bill  dismissed,  and  Dismission  signed  and  inrolled  ;  after 
which  the  said  Sir  Peter  by  Deed  3  Car.  [1627-28]  conveyed  the  said  Lands  to  the  De- 
fendant, the  Lady  Vanlore  his  Wife,  during  her  Widowhood,  and  after  to  his  Children 
and  Grandchildren,  many  of  them  Infants,  and  after  died.  After  which  the  I-'laintifT 
exhibited  another  Bill  against  the  said  Lady  Vanlore,  and  Sir  Edward  Powel  for  the 
aforesaid  Lands,  and  also  two  Bills,  and  fifty  Acres  of  Meadow,  which  the  I^laintiff 
insists  was  not  in  Sir  Peter  Vanlore's  Purchase  made  from  Ferrers,  Gosson  and  Johnson, 
and  also  for  £2000  which  the  Plaintiff  insists  that  the  said  Sir  Peter  did  not  pay  of  his 
l^urchase-Money,  which  is  still  in  Sir  Peter's  Hands.  To  which  Bill  the  said  Defendants 
pleaded  and  demurred  as  aforesaid,  and  the  Master  again  reported  the  same  insufficient, 
[72]  yet  the  Court  again  adjudged  the  same  sufficient,  and  dismissed  the  Bill. 

Since  which  the  Plaintiff  exhibited  a  new^  Bill  against  the  Defendants,  and  the 
Children  and  Grandchildren  of  the  said  Sir  Peter  for  the  said  Lands,  Mills,  Meadow, 
and  the  £2000.  To  which  they  pleaded  as  before  ;  and  the  Master  reported  the  same 
insufficient,  and  thereupon  the  Cause  was  debated  and  heard  at  large;  and  the  first 
Day  of  June  an  Order  was  made  reciting  the  whole  Substance  and  Progress  of  all  the 
Business  and  Proceedings  in  this  Court  touching  the  said  Lands  at  Tunbridge,  as  well  in 
the  Time  of  the  now  I^ord  Keeper,  as  in  the  Times  of  his  Lordship's  Predecessors,  the 
Ijord  Elesmere,  Lord  Verulam,  and  the  Lord  Bishop  of  Lincoln,  by  which  it  was  then 
ordered,  That  the  Plaintiff  should  by  the  first  Day  of  the  last  Term  produce  Precedents 
where  this  Court  hath  heretofore  given  Relief  for  Matters  in  Equity,  mentioned  in 
Orders  before  any  judicial  Order  and  Decree  made  for  Recovery  thereof ;  and  also  to 
search  whether  the  Decree  mentioned  in  the  said  Order  were  signed  and  inrolled,  and 
shew  what  matter  he  coidd  for  maintaining  this  Bill. 

The  main  Points  now  insisted  on  by  the  Plaintiff  to  maintain  his  Bill  were,  Tliat  Sir 
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Peter  Vanlore  was  no  Party  to  [73]  the  Suit  between  Sir  Jo.  Kennedy  and  the  Feoffee, 
and  that  Sir  Peter  came  in  and  purchased  pendente  lite,  and  that  the  Lands  were  not 
sold  at  a  full  Value  as  they  were  then  worth  at  the  Time  of  the  Sale,  and  that  the  said 
Lord  Elesmere  was  not  acquainted  with  the  Purchasers  according  to  the  Intention  of 
tlie  former  Orders  ;  and  that  the  Decree  whereupon  the  said  Sale  was  grounded  was 
after  revers'd ;  and  that  upon  a  Hearing  before  the  late  Lord  Chancellor  Bacon,  being 
then  assisted  by  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  Mr.  Justice  Dcd- 
deridge,  the  Court  was  of  Opinion,  that  Sir  Peter  should  have  his  Money  again,  but  not 
the  whole  Benefit  of  his  Bargain  ;  and  therefore  it  was  then  decreed,  that  Sir  John 
Kennedy  should  pay  as  well  the  said  £10.000  Purchase  Money,  as  also  so  much  as  Sir 
Peter  paid  to  the  said  Lady  Ewer  for  the  Possession,  with  Interest  -within  a  Year  follow- 
ing, or  else  the  Lands  were  decreed  to  the  said  Vanlore,  which  Decree  not  being  drawn 
up  and  inrolled,  a  Commission  was  ordered  to  issue  to  survey  the  said  Lands,  and  Sir 
Peter  to  be  paid  what  he  was  out  of  Purse  with  Interest,  either  by  some  Part  of  the 
Lands  or  Money.  And  the  Plaintiff'  also  insisted  that  the  said  Lands  were  [74]  wortli 
£1200  per  Annum,  and  that  Sir  Peter  paid  but  £10,000  for  the  same,  and  many  other 
Reasons  were  offered  by  the  Plaintiff'  for  Maintenance  of  the  said  Bill.  But  his  Lordship 
having  heard  the  matter  debated  at  large,  and  advisedly  considered  of  the  Orders  wliich 
were  made  in  the  Times  of  his  Predecessors,  dotli  find  that  because  the  Lord  Elesmere, 
who  decreed  the  Lands  to  be  sold,  did  by  his  Order  provide,  that  his  Lordship  should  be 
made  acquainted  with  the  Sale  and  Purchasers,  that  the  Lands  might  not  be  sold  at  an 
under  Value,  and  because  there  is  no  Notice  made  appear,  therefore  it  is  alledged,  that  the 
Purchasers  came  in  pendente  lite,  whereas  by  Order  of  4  Dec.  1 3  Jac.  [1 6 1 .5]  that  because 
the  Order  for  Sale  of  the  Lands  was  not  an  absolute  Order  and  Decree,  the  Purchasers 
would  not  deal,  and  then  the  Lord  Elesmere  made  the  said  Order  an  absolute  Decree, 
and  thereupon  the  said  Lands  were  sold  to  the  said  Sir  Peter,  upon  which  his  Lordship 
conceiveth,  that  the  Lord  Elesmere  took  Notice  of  the  Sale  and  Purchasers.  And  this 
Court  finds,  that  the  Lord  Bacon  undertook  the  Cause  as  an  Arbitrator  only,  and 
awarded  Sir  Jo.  Kennedy  to  pay  Sir  Peter  £17,000  or  else  Sir  Peter  to  enjoy  the  said 
Lands  ;  which  Arbitrament  not  taking  by  Sir  John  Kennedy  the  Matter  [75]  was  heard 
in  open  Court  again,  and  the  Lord  Bacon  being  assisted  with  the  Judges  aforesaid,  it 
was  decreed,  that  Sir  Jo.  Kennedy  should  pay  to  Sir  Peter  Vanlore  his  Money  with 
Interest  in  a  Year,  or  else  the  Estate  of  Sir  Peter  was  thereby  decreed  ;  which  Decree 
Sir  Jo.  Kennedy  did  not  draw  up  nor  inrol.  and  the  said  Sir  Peter  conceived  lie  had  no 
Cause  to  do  it,  and  this  Court  finds  by  the  Order  of  23  Jan.  17  Jac.  [1619]  by  which  Sir 
Peter  was  to  take  a  Proportion  of  Land  for  his  Money,  upon  a  Survey  to  be  taken,  was 
made  by  the  said  Lord  Bacon  alone  without  Consultation  had  with  the  Judges,  who 
assisted  his  Lordship  formerly,  and  was  repugnant  to  the  Decree  made  by  the  Court, 
assisted  as  aforesaid,  without  a  Bill  of  Review  :  And  so  this  Court  sees  no  Cause  why 
the  said  latter  Order  should  be  any  ways  binding. 

This  Court  therefore  in  Regard  of  the  Decrees  and  Dismissions  aforesaid,  and  in 
Regard  the  Defendants  claim  under  Sir  Pet.  Vanlore,  and  have  had  so  long  Po.ssession, 
and  he  claimed  as  a  Purchaser  for  valuable  Considerations  by  the  Decrees  of  this  Court, 
and  his  Estate  established  by  so  Many  Decrees  as  aforesaid  :  And  for  that,  the  Mills, 
and  fifty  Acres  of  Meadow  which  the  Plaintiff  claims,  pretending  they  are  comprised 
in  the  general  Words  of  the  original  Conveyance  under  which  [76]  the  Plaintiff"  daimeth, 
it  sufficiently  appears,  that  the  same  were  not  comprised  in  the  said  Plaintiff's  Convey- 
ance;  but  were  conveyed  upon  a  second  Purchase  thereof,  made  by  Sir  Peter  of  the 
Lady  Hunsdon  for  valuable  Considerations,  and  for  the  main  Purchnse,  the  same  was 
but  a  Reversion  depending  upon  a  Contingency  :  and  if  the  Lady  Ewer  had  lived,  as  by 
Course  of  Nature  she  might,  the  said  Vanlore  had  had  a  very  near  Bai-gain  ;  and  besides, 
this  Court  doth  conceive  that  it  stands  with  the  Rule  of  Ju.«tice,  that  if  Lands  be  bought 
in  Reversion  expectant  upon  Death,  and  the  Tenant  for  Life  die,  a  Purchaser  by  the 
Decree  of  this  Court,  after  such  Proceedings,  as  aforesaid,  shall  not  then  be  drawn  to 
take  his  Money  again  with  Interest  notwithstanding  the  Pretence  of  pendente  lite; 
and  that  this  Suit  is  not  well  brought :  And  as  for  the  £2000,  if  it  were  not  paid  by  Sir 
Peter  to  the  said  Ferrers,  &c.,  it  is  barred  by  the  Statute  of  Limitations. 
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Marsh  contra  Kirby. 
lOCar.  l,fo.  253[l(i34-35]. 
A  C:iiild  not  bora  at  tliu  Testator's  Death  sliall  have  the  IVofits  of  Lands  by  the  Devise. 

That  .IiiHus  Marsh  deceased  by  his  Will  devised  the  Rents,  Issues  and  Profits  of  all 
his  Me.<sua;xes  during'  his  Interest  tliei-ein  to  his  Wife  for  Life,  and  if  slic  tiled  before  the 
ExT>irati(>ii  of  his  [77]  .s.iid  hiterest,  then  the  .same  to  eonie  ainolif^st  all  liis  Children 
equally,  and  that  his  Wife  shoidd  not  sell.  And  the  said  Testator  coneeiving  his  Wife 
to  be  with  C'hild,  devised  to  the  Child,  she  then  went  with,  a  Lease  of  two  Houses,  and 
ordered  a  Moiety  of  the  Profits  thereof  to  be  put  out  by  the  Overseers  of  his  Will  as 
a  Stock  for  the  Benefit  of  such  Child,  and  the  other  Moiety  for  her  Maintenance 
till  .Age  or  .Marriage.  And  by  his  W'ill  farther  declared  that  if  all  liis  Children  shoidil 
die  before  Marriage  or  Age  of  twenty-one  Years,  then  the  Premi.sses  devised  to  his  Cliil- 
dren  should  remain  to  Brothers  and  Sisters  Children  ;  and  that  foiu-  of  the  Testator's 
( 'hildreu  died  before  .Marriage  or  the  .Age  of  twenty-one  Years.  And  Alice  who  was  not 
b(jrii  at  the  Time  of  the  Testator's  Death  is  only  living. 

This  Court  on  reading  the  Will  doth  conceive  that  the  collateral  Line  liave  nothing 
to  do  with  the  Estate  of  tlie  Testator  during  the  Life  of  the  said  Alice  the  Daugliter, 
and  dismissed  the  Plaintiff's  Bill. 

L.\KE  contra  Lake. 

lOCar.  l,fo.  246  [1G.3 -1-35]. 

Double  Portion. 

This  Case  is  touching  a  double  Portion.  This  Court  conceived  the  £500  was  included 
in  the  Will,  though  charged  by  Deed  on  Lands. 

[78]  Coi.i>!  contra  Emerson. 

10  Car.  l,fo.  170  [1634-35]. 

Bond. 

The  Bill  is  against  a  Bond  of  £60  cntred  into  in  Anno  1612,  to  pay  £30  at  nine  Days 
End,  which  was  never  sued  till  now,  although  the  Defendant  was  always  necessitous 
aTiil  a  Prisoner,  and  the  Plaintiff  a  .Man  of  Worth. 

This  Court  conceived  the  said  Money  to  be  satisfied,  it  not  being  demanded  in  twenty- 
two  Years,  and  Decreed  the  Bond  to  be  delivered  up  to  be  cancelled. 

Carpenter  contra  Tucker. 
'  ■.  10  Car.  l,fo.  228  [1634-35]. 

Bond. 

This  Case  is  touching  a  Bond  of  £100  entred  into  9  Jac.  to  Charles  Tucker  deceased, 
wliicli  is  twenty-two  Years  since,  which  Bond  was  left  in  the  hands  of  one  Orpwood, 
as  a  void  Bond,  the  Money  thereby  paj-able  being  long  since  satisfied,  as  the  Plaintiff 
insists  ;  forasmuch  as  the  said  Bond  is  of  such  Antiquity,  and  the  Defendant  Tucker's 
Father,  the  Obligee,  lived  till  about  seven  or  eight  Y^ears  past,  and  never  demanded  the 
Money,  nor  had  any  Interest  therefore,  and  the  Bond  is  but  lately  come  to  the  Defendant 
Tucker's  Hands,  who  is  his  Father's  Executor. 

This  Court  doth  conceive  that  the  said  Bond  hath  been  satisfied,  and  ought  not 
[79]  either  in  Equity  or  good  Conscience,  after  so  long  Time,  to  be  put  in  Suit  against 
the  Plaintifi",  and  decreed  the  same  to  be  cancelled,  and  if  Judgment  cntred  thereon, 
the  same  to  be  vacated. 

Domina  Savil  contra  Savil. 

10  Car.  l,fo.  45  [1634-35]. 

Custom  of  York,  as  to  the  personal  Estate  of  one  dying  within  that  Province. 

The  Bill  is  to  discover  the  personal  Estate  of  Sir  Henry  Savil  deceased,  late  Husband 
of  the  Plaintiff  Dame  Mary,  and  to  have  her  Moiety  of  the  same,  according  to  the  Custom 
of  the  Province  of  York.  It  is  observed,  that  when  any  one  living  or  dying  within  the 
said  Province,  hath  a  Wife  and  no  Child  at  liis  Death,  being  possessed  of  a  personal 
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Estate  of  Goods,  they  are  to  be  equally  divided  into  two  Parts,  the  one  Part  whereof  to 
the  Party  djing  without  Issue,  and  the  other  Part  to  his  Wife,  over  and  above  her 
Jewels  and  wearing  Apparel ;  and  the  Plaintiff  also  prayeth  ReUef  against  an  Assign- 
ment of  certain  mortgaged  Lands,  unduly  gotten  from  her  Husband  a  little  before  his 
Death. 

The  Lord  Keeper,  after  deliberate  Hearing  of  the  Matter  and  Proofs,  took  Time  to 
advise  touching  the  Custom,  and  heard  the  Counsel  several  Times,  and  having  taken 
all  the  Particulars  of  the  Cause  into  Consideration  ;  and  finding  the  Demands  to  [80]  be 
great  on  both  Sides,  and  the  Parties  wholly  submitting  the  same  to  his  Lordship,  his 
Lordship  decreed  that  the  said  Defendant  John  Savil  shall  pay  to  the  Plaintiff'  the  Sum 
of  £900  in  full  Satisfaction  of  all  Demands  upon  the  said  Bill.  Vide  a  late  Statute  4 
William  and  Mary,  this  Custom  altered. 

Re^et  conlra  RowE. 

10  Car.  l,fo.  405  [1634-3.5]. 

Construction  of  Wills. 

The  Suit  is  to  be  reheved  touching  the  Evidences  of  certain  Houses  and  Lands  in 
Tottenham  and  Felixtown,  the  Moiety  of  the  Rents  and  Profits  of  a  House  in  St.  Bar- 
tholomew's, and  the  Sum  of  £1300,  and  the  Profits  thereof,  and  other  Things. 

The  Case  is,  That  Sir  John  Hayward  being  seised  in  Fee  of  certain  Houses  and  Lands 
in  Tottenham,  settled  the  same  on  his  Daughter  Mary  and  the  Heirs  of  her  Body,  and 
for  Default  of  such  Issue,  the  Remainder  to  him  the  said  Sir  John  John  Hayward  ;  that 
the  said  Mary  his  Daughter  married  with  the  Defendant  Sir  Nicholas  Rowe,  and  had 
Issue  by  him  Mary  her  Daughter,  and  died,  which  said  Mary  the  Granddaughter  to  Sir 
John  Hayward  died  without  Issue,  and  so  the  said  Lands  in  Tottenham  do  belong  to  the 
Defendant  Sir  Nicholas  Rowe  (as  Tenant  by  the  [81]  Courtesy  of  England)  and  the  said 
Sir  Jo.  Hayward  being  seised  of  the  Reversion  of  the  said  Lands  and  Houses  in  Totten- 
ham in  Fee  to  him  and  his  Heirs,  by  Will  devised  the  same  (if  his  Grandchild  died  without 
Issue)  to  liis  Wife  during  her  Life,  in  Case  she  should  be  ahve  after  the  Curtesy  deter- 
mined ;  and  that  after  her  Decease,  or  Lf  he  should  not  then  be  Hving,  then  to  the 
Plaintiff  being  his  only  Sister's  eldest  Son,  and  to  the  Heirs  of  his  Body ;  and  devised 
his  Lands  in  FeUxtown  in  Com.  Essex,  both  Fee  and  Copyhold,  to  his  Wife  for  Life,  and 
after  to  the  said  Mary  liis  Grandchild  and  the  Heirs  of  her  Bod}' ;  but  if  she  should  die 
without  Heirs  of  her  Body,  then  the  same  to  the  Plaintiff,  and  to  the  Heirs  of  his  Body, 
and  surrendered  the  .said  Copyhold  to  the  Use  of  his  Will ;  and  the  said  Sir  Jo.  Hayward, 
being  possessed  of  a  Lease  of  a  House  in  Great  St.  Bartholomews,  devised  the  same  to 
his  said  Grandchild  Mary,  in  Case  she  should  be  then  living  at  the  Time  of  his  Decease  ; 
otherwise  he  gave  the  same  to  the  Defendant  Hanchet,  whom  he  made  sole  Executor, 
\rith  Proviso  in  Case  his  Grandchild  should  be  living  at  the  Time  of  the  said  Sir  John's 
Decease,  that  then  his  Executor  should  account  to  the  said  Grandchild  for  the  Profits 
and  Rents  of  the  said  House,  as  to  one  Moiety  of  the  same,  at  the  Age  [82]  of  twenty-one 
Years  or  Marriage,  and  the  said  Hanchet  to  retain  the  other  Moiety  to  himseh" ;  and  the 
said  Sir  Jo.  having  a  Mortgage  of  £1300  upon  some  Lands  in  Kentish  Town,  desired 
in  his  Will  that  his  Executor  should  purchase  the  same  out  of  the  Residue  of  his  Estate, 
and  then  did  give  the  same  to  his  said  Grandchild  and  the  Heirs  of  her  Body,  and  thereby 
also  desired  his  Executor  to  apply  the  Profits  thereof  to  the  Performance  of  his  Will,  and 
the  Benefit  of  his  said  Grandchild,  and  account  to  her  for  the  same  at  the  Ag(i  of  twenty- 
one  or  Marriage,  retaining  £20  per  Annum,  for  his  Pains  therein  ;  and  if  his  said  Grand- 
child Mary  died  without  Heirs  of  her  Body,  then  he  devised  the  same  to  the  Plaintiff 
and  the  Heirs  of  his  Body,  and  the  Account  thereof  to  be  made  to  him  the  said  Plaintiff 
or  his  Heirs  ;  but  in  Case  the  said  Purchase  should  not  be  made,  then  his  Executor 
should  take  the  said  £1300  and  apply  the  same  for  Benefit  of  the  said  Grandchild,  and  be 
accountable  to  her  for  it  at  the  Age  of  twenty-one  or  Marriage,  reckoning  liimself  twenty 
Marks  per  Ann.  for  his  Pains,  and  if  she  died  before  Marriage,  then  he  devised  the  said 
Money  and  Profits  to  such  Uses  as  in  liis  Will,  and  gave  all  his  Books,  and  a  Moiety  of 
tlie  Residue  of  his  Goods  and  Chattels  and  Debts  to  his  said  Grandchild,  in  Case  she 
[83]  should  be  married,  and  the  other  Moiety  to  the  Plaintiff,  and  soon  after  the  said  Sir 
Jo.  Hayward  died,  and  the  said  Hanchet  his  Executor  possessed  liimself  of  the  said  £1 300 
as  also  of  the  Books  and  other  personal  Estate  of  Sir  John's.     Since  which  Time  the  said 
.Marv  the  Grandchild  died  before  her  Marriage  or  twenty-one  Years  of  Age,  by  Reason 

C.  1.— 17. 
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whereof  and  of  the  said  Will  the  Plaintiff  claimeth  the  Deeds  and  Writings  of  lotten- 
ham  and  Felixtown.  as  also  the  Moiety  of  the  Rents  and  Profits  of  tlie  House  in  bt. 
Bartholomews,  which  ought  to  have  been  accounted  for  to  the  said  Grandchild  and 
also  the  £1300  on  the  Mortgage  and  the  Profits  thereof,  as  also  the  Books  and  Moiety 
of  the  Residue  of  the  other  Goods,  Chattels  and  Debts.  ,     ,     r  ., 

This  Court  assisted  with  Judges  on  Perusal  and  due  Consideration  had  of  the 
said  Will  are  clear  of  Opinion,  that  £1300  and  the  Profits  thereof  since  the  Death 
of  the  -iaid  Grandchild,  as  also  the  Books  and  Residue  of  the  Goods,  Chattels  and  Debts 
of  the  said  Sir  Jo.  Havward  do  in  Right  and  Equity,  according  to  the  said  \\  ill,  belong 
to  tlie  Plaintiff,  and  that  the  Lease  of  tlie  House  of  St.  Bartholomews  belongs  to  the 
Defendant  Ilanchet  the  Executor ;  and  decreed  accordingly. 


[84]  NoTT  contra  SfflTHiES. 

10  Car.  1,  fo.  402  [1634-35]. 

RationabiW parte.     Custom  of  London  good  against  a  Deed  of  Trust  to  the 

Use  of  the  last  Will. 

The  Suit  is  to  have  proportionable  Part  of  a  Lease,  and  the  Profits  thereof  accord- 
ing to  the  Custom  of  the  City  of  London,  the  which  the  Testator  Edward  Sewster 
the  Plaintiff's  Father  by  his  Will  hath  directed  the  Defendants  Smithies  his  Executors 
to  convey  the  same  to  the  Defendants  George  and  Edward  Sewster  his  Sons. 

This  Court,  on  reading  the  Deed  made  to  the  said  Executor,  whereby  it  appeared, 
it  was  in  Trust  to  the  Use  of  the  last  Will  of  the  said  Testator,  declared  that  the  said 
Deed  of  Trust  made  to  the  said  Executor  is  contrary  to,  and  against  tlie  Custom  of 
London,  and  that  the  Plaintiff  Eliz.  being  Daughter,  ought  according  to  the  Custom 
to  have  her  Part  of  the  said  Lease  and  Profits  thereof. 


Scott  contra  Wray. 

10  Car.  1,  fo.  348[lG34-35]. 

Award  defective  made  good. 

The  Parties  in  this  Cause  did  refer  the  Differences  between  them  to  Arbitrators, 
who  made  their  Award,  by  which  Award  it  was  awarded,  That  Roger  Whittey  should 
have  such  and  such  Lands  ;  and  it  was  provided  by  the  said  Aw-ard,  that  if  any  Doubts 
arose,  tlie  [85]  Arbitrators  to  interpret  and  expound  the  same.  That  the  Defendant 
Wray  found  a  Defect  in  the  said  Award,  (viz.)  That  the  said  Roger  Wliittey  should 
have  the  said  Lands,  and  not  that  the  said  Roger  Whittey  and  his  lieirs  should  have 
the  said  Lands  ;  so  it  was  insisted  that  the  said  Roger  had  but  an  Estate  for  Life  ; 
whereup<in  three  of  the  four  Arbitrators  only  living,  by  a  Writing  under  their  hands 
and  Seals,  did  declare  they  meant  the  Lands  to  the  said  Roger  and  his  Heirs  for  ever, 
and  that  the  Word  (Heirs)  was  left  out  by  a  Mistake  ;  that  the  said  Roger  being  in 
Possession  of  the  said  Lands  conveyed  the  same  to  the  Plaintiff"  Scott  and  his  Heirs. 

The  Defendant  claiming  by  the  old  Deed  of  Intail  seeks  to  eject  the  Plaintiff  out 
of  the  Premises. 

This  Court,  upon  the  Perusal  of  the  said  Award  and  Explanation  thereof,  and  of 
the  Depositions  of  two  of  the  said  Arbitrators,  who  are  all  that  are  living,  who'depose 
that  it  was  intended  that  tlie  said  Roger  and  his  Heirs  for  ever  sliould  have  the  Land, 
considering  that  the  Award  was  long  since  made  and  executed  on  both  Parts  ;  And 
his  Lordship  calling  to  his  Assistance  Mr.  Justice  Crook  and  Mr.  Justice^  Crawley, 
two  Reverend  Judges,  took  their  Opinion  touching  the  [86]  Point  in  Question  for 
decreeing  the  said  Award  and  Explanation  thereupon  ;  the  Arbitrament  being  volun- 
tary and  without  the  Direction  of  tliis  Court,  but  executed  on  both  sides,  are  all  clear 
of  Opinion,  That  tliis  Court  ought  in  Point  of  Justice  and  Equity,  to  ratify  and  confirm 
the  same  by  Decree  accordingly,  and  that  the  Plaintiff  Scott  and  his  Heirs  do  enjoy 
the  said  Lands  against  the  Defendants,  and  all  claiming,  &c.  according  to  the  said 
Award  and  Explanation  as  aforesaid. 
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By.\t  contra  Pickering. 

10  Car.  1,  fo.  767  [1634-35]. 

Jurisdiction  of  Cambridge  maintain'd. 

This  Court  declared  the  Privilege  of  the  University  of  Cambridge  ought  to  be  main- 
tained, and  not  to  be  infringed  by  this  Court. 

B.\TES   con.    MiCKLETHAWIT. 

[10  Car.  l,fo.  869  [1634-35]. 
Will. 

That  Dr.  Bates  by  his  Will  appointed  tliat  his  Estate  being  £2500  be  divided  into 
two  Parts,  and  bequeathed  one  Half  thereof  to  the  Plaintiff,  and  the  other  to  the 
Plaintiff's  Son  an  Infant,  out  of  which  Estate  £700  was  in  Bonds  taken  in  the  said 
Infant's  Name. 

[87]  The  Question  is,  Wliether  the  said  Money  in  the  Infant's  Name,  as  aforesaid, 
shall  be  accounted  Part  of  the  Testator's  personal  Estate  disposed  by  his  Will. 

This  Court  is  of  opinion.  That  it  is  Part  of  the  personal  Estate,  and  to  be  divided 
as  aforesaid. 

Arundel  cont.  Trevillian. 

10  Car.  1,  fo.  402  [1634-35]. 

Bond  to  procure  a  Marriage  decreed  to  be  cancelled. 

That  the  Plaintiff  did  enter  into  a  Bond  or  Bill  of  £100  to  the  Defendant,  formerly 
promised  by  the  Plaintiff  to  the  Defendant  for  effecting  a  Marriage  between  the 
I'laintift"  and  Eliz.  his  now  Wife,  which  was  eft'ected  accordingly. 

But  this  Court  utterly  dishking  the  Consideration,  whereupon  the  Bill  was  given, 
the  same  being  of  dangerous  Consequence  in  Precedents,  upon  reading  Precedents, 
wherein  this  Court  had  given  Eehef  in  the  like  Cases  against  Bonds  of  that  Nature, 
and  taking  Notice  of  other  Precedents  of  the  like  Nature,  thought  it  not  fit  to  give 
any  Countenance  unto  Specialties  entred  into  upon  such  Contracts,  and  decreed  the 
said  Bill  to  be  cancelled. 

[88]  Geofrey  cont.  Thorn. 

10  Car.  1,  fo.  590  [1634-35]. 

An  old  Bond  and  never  sued,  decreed  to  be  cancelled. 

A  Bond  of  £300  Penaky  without  a  Condition,  entred  into  by  the  Plaintiff  to  the 
Defendant,  to  save  the  Defendant  harmless  against  a  Bond  of  £200  the  .-^aid  Bond 
being  twenty-three  Years  old,  and  not  sued  in  that  Time,  decreed  to  be  delivered  up 
to  be  cancelled. 

Blackwel  cont.  Eedman. 

10  Car.  1,  fo.  609  [1634-35]. 
Frauds  in  Gaming,  &c. 

That  the  Plaintiff  being  a  Linen  Draper  was  by  the  Defendant  drawn  to  play  at 
Dice  at  the  House  of  the  Defendant  Axtel,  and  that  the  Defendant  BuUer  having 
won  about  £50  of  the  Plaintiff,  which  was  done  by  false  Dice,  brougiit  thitiier  by  the 
Defendant  Piedman,  the  Defendant  Redman  did  lend  to  the  Plaintiff  several  Sums 
of  Money,  amounting  in  all  to  fortv  Pounds,  which  the  said  BuUer  likewise  won  from 
the  Plaintiff  :  The  Defendant  Redman  insists,  that  he  did  disswade  the  Plaintiff  from 
plaving  after  he  had  lost  the  said  £50,  and  was  unwilling  to  lend  him  any  Money  ;  yet 
the"  Plaintiff  importun'd  him,  who  after  that  gave  a  Bill  under  his  Hand  for  the  Pay- 
ment thereof  in  a  few  Davs,  and  [89]  .vet  afterwards  got  the  said  Bill  away  from  the 
Defendant,  and  that  the  same  Money  lent  to  the  Plaintiff  was  Money  pud  by  the  said 
BviUer  unto  the  Plaintiff  for  a  Debt  due  unto  him  from  BuUer.  Yet  it  appearing, 
that  the  said  several  Sums  so  lent  to  the  Plaintiff  by  the  Defendant  Redman  was  but 
the  same  Money  which  the  said  Buller  bad  formerly  so  won  of  the  Plaintiff,  and  lent 
clivers  Times  over  bv  the  said  Redman  for  the  said  Buller,  and  all  gotten  again  by 
the  said'Buller';  and  it  did  not  appear  that  the  said  Buller  was  really  indebted  to  the 
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said  Redman  in  any  Sum.  nor  that  he  did  ever  recover  or  liad  Satisfaction  for  the 

said  £40  from  Redman.  .,,,     .  ,   ,        ..      r         ^i     t)1  • 

Tiiis  Court  was  of  opinion,  tliat  the  said  Monies  were  unduly  gotten  from  the  ilain- 
tiff  who  can  have  no  Re-medv  at  Law  for  the  same  against  Buller,  lie  being  beyond 
Sea's  •  And  this  Court  decreed  a  perpetual  Injunction  against  Redman's  Proceedings 
for  the  £40,  and  that  the  Plaintiff  shaU  be  discharged  from  the  said  Action  for  the  £40 
and  of  the  said  £40. 

[90]  DoM.  Arundel  con.  Arundel. 

10  Car.  l,f.  668  [1634-35]. 

A  Witness  examined  for  the  Plaintiff,  and  was  to  be  cross-examin'd  for  the 
Defendant,  but  before  he  could  be  cross-examin'd  died,  yet  this  Court  ordered  his 
Depositions  to  stand. 

Caldwel  con.  Whe^m. 

10  Car.  1,  f.  319,  328,  400  [1634-35]. 

Execution  by  an  Executor  upon  a  Judgment  recovered  in  the  Testator's  Life-time 

without  suing  a  Scire  fac. 

That  the  Plaintiff  became  bound  to  one  Critchlow  in  a  Recognizance  of  £600  for 
the  Payment  of  £300,  upon  which  the  said  Critchlow  took  forth  a  Levari  facias  directed 
to  the  Sheriff  of  Middlesex  to  levy  the  said  Debt  upon  the  Lands  and  Goods  of  the 
said  Plaintiff;  whereupon  the  Sheriff  return'd  they  had  no  Lands  nor  Goods,  and 
afte-  Critchlow  died,  and  the  Defendants  being  Executors,  without  suing  forth  any 
Scire  fac.  upon  the  said  Judgment,  took  forth  Execution  directed  to  the  Sheriffs  of 
London,  and  the  Plaintiff  was  taken  in  Execution  in  London,  and  is  a  Prisoner  in  tlie 
Fleet  upon  the  same  ;  therefore  the  said  E.xecution  being  illegally  gotten,  and  tlie 
Plaintiff  wrongfully-  imprisoned. 

[91]  It  was  pray'd  that  a  Supersedeas  may  be  awarded  to  the  Warden  of  the  Fleet 
for  the  Inlarging  of  the  Plaintiff". 

This  Court  referred  it  to  the  Judges  for  their  Opinion,  what  in  Case  of  this  Nature 
this  Court  may  do  in  Law  touching  the  Granting  of  a  Supersedeas  to  the  Warden 
of  the  Fleet  for  inlarging  the  Plaintiff. 

The  Judges  are  of  Opinion,  that  the  Execution  taken  forth  by  the  Defendant  against 
the  Plaintiff  upon  the  Recognizance  doth  appear  to  be  erroneous  by  the  Record,  in 
Regard  no  Scir^  facias  has  been  taken  forth  by  the  Defendant ;  and  therefore  according 
to  the  Proceedings  of  other  Courts  of  Justice  a  Supersedeas  may  be  granted  to  dis- 
charge the  said  Execution,  which,  according  to  the  said  Judges  Opinion,  this  Court 
granted  accordingly  for  Discharge  of  the  said  Execution. 

YiLLX  DE  Market  Raisen  contra  Brow'Nlow. 

11  Car.  1,  fo.  482  [1635-36]. 

Decree  on  charitable  Use-;  to  a  Town.  The  Town  may  lay  the  whole  Money  upon 
one  that  is  liable  to  Payment,  and  he  shall  have  Remedy  to  apportion  each  Party's 
Payment  which  are  also  liable. 

That  a  Decree  upon  the  Statute  of  Charitable  Uses  being  made  for  the  Town  of 
Raisen,  and  the  Defendant  possessing  some  Part  of  the  Lands  wliich  is  liable  to  the 
Payment  of  the  Monej-  decreed  ;  the  Defendant  insists  to  pay  but  liis  Proportion  of 
the  Money,  there  being  [92]  several  other  Persons  that  have  Lands  in  tlieir  Occvipa- 
tions  chargeable  with  the  said  Charitable  Use,  yet  the  Plaintiff  lays  the  whole  Decree 
upon  the  Defendant's  Lands. 

This  Court  declared,  that  a  Decree  being  made  on  the  Behalf  of  the  said  Town, 
the  Town  may  lay  the  Whole  upon  any  one  they  shall  find  liable  to  the  payment  there- 
of ;  and  that  the  Defendant  must  pay  the  whole  Money  decreed  ;  which  when  done, 
a  Commission  shall  issue  to  examine  in  whose  Possession  any  of  the  Lands  hable  and 
chargeable  with  the  Money  decreed,  and  the  Commissioners  to  apportion  each  Party's 
Payment  with  such  proportionable  Part  of  the  Charges  the  Defendant  hath  been 
put  to. 
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Alisbury  con.  Troughton. 

11  Car.  1,  fo.  23,  37,  46  [1635-36]. 

Discharged  from  Arrests  being  done  as  he  came  to  put  in  his  Answer. 

Tlie  Defendant  was  arrested  at  the  Plaintiff's  Suit  as  he  came  about  putting  in 
his  Answer,  and  imprisoned,  and  after  several  other  Actions  charged  upon  him,  were 
all  discharged,  it  being  done  in  Breach  of  the  Privilege  of  this  Court. 


[93]  BiDLAKE  con.  Don.  Arundel.  ? 

new.  l,f.  349  [1635-36]. 
Payment  of  Purchase-Money  presumed. 

That  Matthew  Arundel  seized  of  the  Rectory  of  Lowdiswel,  10  Eliz.  [1567-G8]  demised 
the  same  to  Phihp  .Stuie  Grandfather  of  the  Plaintiff,  and  Eichard  Sture  the  Plaintiff's 
Father  for  their  Lives,  Remainder  to  Grace  Stui'e,  afterwards  Wife  to  William  Xewton. 
for  her  hfe,  at  the  Rent  of  £14  per  Annum,  and  34  Ehz.  for  £600  the  said  Arundel 
absolutely  sold  all  the  said  Premises  to  the  said  Richard  Sture  and  his  Heirs,  with  a 
Warranty  against  him  and  his  Heirs  ;  and  31  Jan.  34  Eliz.  [1692]  the  said  Arundel 
entred  into  a  Recognizance  of  £1000  for  quiet  Enjoyment  ;  and  afterwards  Richard 
Sture  received  the  Rents  and  was  the  reputed  Owner  thereof,  and  the  Inheritance 
descended  to  Phihp  Sture  his  Son,  but  the  freehold  rested  in  the  said  William  Newton 
in  Right  of  Grace  his  Wife,  and  they  entred  and  paid  the  Rent  for  divers  Years  to  eht 
said  Philip  until  he  died,  and  after  his  Death  the  Rent  was  paid  to  the  Plaintiff  till  the 
said  Grace  died;  upon  whose  Death  the  Defendant,  the  Lord  Arundel,  entred  into  the 
Premisses,  on  the  Pretence  of  an  Entail  on  Sir  Matthew  Arundel  and  his  Heirs  Males 
by  the  Gift  of  Queen  Mary,  the  [94]  Reversion  remaining  in  the  Crown,  and  thereby 
would  avoid  the  said  Conveyance,  by  which  Means  the  said  Recognizance  became 
forfeited,  the  said  Rent  of  £14  not  being  paid  since  the  Payment  of  £600,  and  Sir 
Matthew  Arundel  having  sold  divers  Lands  subject  to  the  said  Recognizance,  made 
Leases  in  Trust  to  secure  against  the  said  Recognisance,  and  yet  notwithstanding  the 
said  Intail  the  Defendant  offers  to  pay  what  Money  she  can  prove  due  to  her,  or  can 
make  appear  was  duly  paid  by  the  said  Richard  Sture  to  the  Defendant's  Father,  as 
this  Court  shall  adjudge,  without  insisting  upon  whether  Assets  descended  to  him 
from  his  father  or  no;  but  to  confirm  the  Plaintiff's  Estate  in  the  Prenusses.  the 
'  Defendant  refused,  having  made  a  Lease  of  the  Premises  for  three  Lives,  and  so  it  is 
not  in  his  Power. 

This  Court  declared,  tlie  said  £600  was  paid  above  forty  Years  since,  and  the  same 
is  expressed  in  the  Indenture,  and  after  so  long  Time  it  is  not  to  be  expected 
tliat  precise  Proof  should  be  made  of  the  Payment  thereof;  but  it  is  to  be  presumed 
it  was  a  good  Payment.  This  Court  farther  declaring,  that  as  this  Case  now 
stands,  this  Court  cannot  order  the  said  Premisses  to  be  settled  with  the  Plaintiff, 
nor  the  Value  thereof;  neither  can  the  Court  go  [95]  beyond  the  Penalty  of  the  said 
Recognizance. 

But  this  Court  took  Time  to  consider  farther  on  the  Case,  and  now  again  dedard 
the  Case  to  be  very  hard  on  the  Plaintiff's  Part ;  yet  beyond  the  Penalty  of  the  Recogniz- 
ance this  Court  could  not  go,  but  wished  the  Plaintiff  to  take  a  competent  Sum. 
which  the  Plaintiff  consenting  to,  his  Lordship's  Decree  for  a  final  End  of  this  Cause 
was,  that  the  Defendant  shoidd  pay  the  Plaintiff  £850  in  f  uU  Discharge  of  the  Recogniz- 
ance, and  of  the  Plaintiff's  Claim  to  the  Premisses. 

FELTH.AM  cont.  Davy. 

11  Car.  l,fo.  519[1635-36J. 

Proof. 

This  Court  is  of  Opinion,  that  the  Plaintiff  having  made  no  Proof  of  the  Agreement 
in  Que.stion,  that  the  Defendant's  Answer  must  be  taken  to  be  true,  and  so  dismissed 
the  Bill. 
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I'OPE  cont.  Day. 

llCar.l.fo.  38,  40  [1635-36]. 

Bond  of  Covenants  sued  against  the  Lessor,  the  Lessor  is  reHev'd  in  Equity. 

The  Plaintiff  lets  tlie  Defendant  a  Lease  at  £3  per  Annum  Rent,  and  to  enter  upon 
Default  of  Payment  of  the  Rent  in  twenty  Days,  tlie  Plaintiff  gives  a  Bond  for  the 
Defendant's  quiet  Enjuynicnt  of  the  Premisses,  and  performing  of  the  Covenants  ;  the 
Defendant  fail.s  in  tlie  [96]  Payment  of  his  Rent  ;  the  Plaintiff  enters,  and  the  Defendant 
sues  the  Bond  and  gets  Judgment,  and  takes  the  Plaintiff's  Surety  in  Execution,  who 
pays  the  Defendant  £21. 
"  This  Court  ordered  the  Defendant  to  repay  the  said  £21  to  the  PlaintifT. 

PoPHAM  cont.  Lancaster. 

12  Car.  1,  f.  477  [163G-37]. 

Chancery  decrees  a  moderate  Fine  certain  between  the  Lord  and  his  Tenant. 

The  Defendants  being  Tenants  of  the  Manor  of  Newby  in  the  County  of  Westmorland 
held  of  the  Plaintiff,  complain  that  the  Steward  of  the  said  Manor  sets  too  high  a  Rate 
on  their  Lands  and  Tenements,  and  insists,  that  their  Fines  ought  to  be  assessed  accord- 
ing to  the  ancient  Rent  after  such  Projwrtion  as  had  been  used,  as  the  Lord  and  Tenants 
could  agree,  and  submit  to  this  honourable  Court  for  their  Fines. 

This  Court  finding  there  hath  been  a  Variation  of  the  Fines,  so  as  the  same  were 
not  certain,  and  upon  Perusal  of  Precedents  by  the  Defendants  produced,  and  especially 
tlie  Case  between  Middleton  and  Jackson,  5  Car.  1,  before-mentioned,  decreed,  that  an 
improv'd  Year's  Value  in  a  moderate  Way  shall  be  given  and  accepted  from  the  Tenant 
to  the  Lord  for  a  J'ine. 

[SeeMulUton  v.  Jackson,  1629-30,  1  Chan.  Rep.  33;  Fraser  v.  Mason,  1883,  11 
Q.  B.  D.  579.] 

[97]  Porter  contra  Emery. 

12  Car.  l,fo.  475  [1636-37]. 

That  Thomas  Brett,  7  Jac.  [1G09-10]  being  seised  in  Fee-Tail  of  the  Farm  called 
Phelow.mortgaged  the  same  to  Tho.  Emery,  Father  of  the  Defendant  for  £300,  9  Feb. 
8  Jac.  [1611]  the  said  Premisses  being  then  in  Lease  to  one  Sacked  ;  the  .said  Brett 
granted  the  Premisses  to  Edward  Emery  and  his  Heirs,  Brother  of  the  said  Thomas, 
in  Trust  for  the  said  Thomas,  and  the  said  Brett  did  thereby  covenant  at  all  Times  then 
after,  to  make  further  Assurance  unto  the  said  Edward  Emery  his  Heirs  and  Assigns, 
■which  Assurance  was  made  with  Intent  that  the  said  Edward  should  immediately  after 
re-convey  the  said  Premisses  to  the  said  Brett  and  his  Heirs,  upon  Condition,  that  if  the 
said  Brett  or  his  Heirs  or  Assigns  should  not  pay  the  said  £300  and  Interest  at  the  Time 
prefixed,  then  the  said  Edward  might  re-enter,  and  that  the  10th  of  Feb.  being  the  next 
Day  after  the  said  Edward  sealed  a  Re-conveyance  unto  the  said  Brett  with  a  Covenant 
therein,  That  if  the  said  Brett  or  his  Heirs  orAssigns  did  pay  the  said  £300  and  Interest, 
according  to  the  said  Condition,  that  then  the  said  Edward  should  quit  the  Premisses. 
And  in  Easter  Term  following  Brett  suffered  a  Recovery,  and  the  said  [98]  Brett  after 
the  said  Conveyances  so  made  and  re-conveyed,  received  the  Rents  ;  and  about  13  Jac. 
Brett  died,  and  by  Will  bequeathed  the  Premisses  to  the  Plaintiff  and  his  Heirs,  and 
desired  the  said  Thomas  Emery  to  release  the  said  Mortgage,  the  Plaintiff  paying  him 
what  Money  was  due  ;  and  the  said  Edward  Emery  also  died,  and  his  Estate  descended 
mito  the  said  Thomas  Emery,  who  also  died,  and  the  Defendant  claimeth  the  Premisses, 
as  Son  and  Heir  of  the  said  Thomas  his  Father,  (and  purchased  the  Interest  also  of  the 
Heir  of  the  said  Brett). 

Now  the  question  being  how  the  Recovery  suffered  as  aforesaid  did  work,  whether 
only  to  the  first  Conveyance  made  to  the  said  Edward  Emery,  or  whether  to  the  Con- 
veyance and  Re-conveyance  made  to  Tho.  Brett ; 

This  Court  with  the  Assistance  of  the  Judges  declared.  That  in  Law  and  Equity 
the  said  Recovery  did  work  and  inure  to  the  Uses  in  the  said  Re-convevance,  and  that 
the  Benefit  of  the  said  Redemption  belonged  to  the  Plaintiff,  and  decreed  the  same 
accordingly. 
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[99]  Hartwell  contra  Ford. 

11  Car.  l,fo.  341  [1635-36]. 

Will  expounded. 

Tliis  Case  is  touching  a  Term  of  Years  of  the  Premisses  in  Question,  which  the 
Plaintiff  claimeth  as  Executor  to  Charity  Ford  ;  forasmuch  as  there  ariseth  a  great 
Question  upon  the  Will  of  Lionel  Ford,  Whether  the  Phaintiff  as  Executor  to  Charit}- 
Ford,  who  made  her  Will,  and  died  at  the  Age  of  eighteen  Years,  hath  Eight  to  the  Pre- 
misses bj'  Virtue  of  the  said  Will  ]  Or  whether  the  same  belongs  to  the  Defendant 
Locket,  who  married  Mary,  the  Heir  of  Will.  Ford  the  eldest,  which  said  Defendant 
took  Administration  of  the  Goods  of  Will.  Ford  the  younger.  Brother  to  the  said  Charity 
unadministred  ?  Or  whether  the  same  doth  belong  to  the  Sister's  Children  of  the  said 
Lionel  Ford,  or  to  some  other  1  For  that  the  said  Lionel  having  given  by  his  Will  the 
said  Lease  and  Profits  tn  the  .said  Charity  his  Daughter,  for  a  Term  in  the  said  Will 
expressed,  he  gave  the  Residue  and  Remainder  of  the  said  Lease,  after  the  said  Term 
given  to  the  said  Charity,  to  his  Son  William,  his  Executors  and  Assigns. 

Xow  the  Words  of  the  Will  upon  which  the  question  ariseth  are  these,  viz.  And 
ii  it  happen  my  Daughter  Charity  to  die  before  that  she  shall  have  accomplished 
[100]  the  Years" of  a  lawful  Age,  then  the  whole  Profits  of  the  Premisses  to  remain 
and  be  wholly  to  William  my  Son  ;  and  if  my  Son  WiUiam  die  before  the  hke  lawful  Age, 
then  all  the  Profits  of  the  said  Premisses  to  remain  to  Charity  my  Daughter  surviving  ; 
and  if  the  said  Charity  my  Daughter,  and  William  my  Son  die  before  the  like  lawful 
Age,  as  aforesaid,  having  no  Issue  of  their  Bodies  lawfully  hereafter  to  be  begotten, 
then  all  the  whole  Term  of  the  said  Lease  with  the  Profits,  &c.  I  give  and  devise  to  all  my 
Sisters  Children,  to  be  equally  divided  and  distributed  amongst  them. 

Which  said  Will  his  Lordship  and  the  Judges  having  consider'd  of,  and  debated 
the  Case,  the  Question  arising  in  the  Case  being.  Whether  the  said  Charity,  wlio  died 
at  eighteen  Years  of  Age,  was  to  be  deemed  of  full  Age,  according  to  the  Words  of  the 
Will  and  Meaning  of  the  Testator  ?  His  Lordship  and  the  Judges  are  of  Opinion,  That 
a  lawful  Age  in  general  Words  (unless  it  be  in  a  particular  Case,  as  Guardian  in  Socage) 
must  be  construed  and  taken  twenty-one  Years  ;  and  therefore  are  all  of  Opinion,  That 
the  said  remaining  Term,  according  to  the  Con.struction  of  the  Will,  belongs  neither 
to  the  Plaintiff  nor  Defendant,  but  to  all  the  Sisters  Children  of  the  said  Lionel  Ford. 


[101]  Aynsworth  c&nt.  Poliard. 

11  Car.  1,  f.  il3  [1635-36]. 

Executors  in  Trust. 

That  Thomas  Hall  deceased,  having  only  one  Child  the  Plaintiff,  made  his  Will, 
and  three  Executors  in  Trust,  for  the  Use  of  the  Defendant  Mary  Pollard,  whom  he 
intended  to  have  married  ;  and  by  his  Will,  after  Debts  and  Legacies,  gave  the  Residue 
of  his  Estate  to  his  Executors,  in  Trust  for  the  said  Mary  Pollard  :  That  two  of  the 
Executors  declared  bv  their  Answer,  That  the  Trust  was  for  the  said  Mary  Pollard, 
but  the  third  Executor  declared.  He  conceived  the  Trust  was  for  the  Plaintiff,  and 
that  the  said  Hall  declared  no  Trust  in  him  for  the  said  Mary  Pollard. 

That  it  being  doubtful  to  which  of  them  this  Trust  is,  it  was  referred  to  a  Judge, 

who  certified.  ,     ,,-  n 

That  he  conceives,  That  in  Ex-tremity  there  is  no  Trust  proved  according  to  the  Uill, 
but  it  appearing  that  the  said  Mary  Pollard  was  a  lewd  Woman,  and  had  abused  the 
said  Hall, 

This  Court,  in  Respect  the  Trust  was  not  proved  accordmg  to  the  Letter  of  the  W  ill, 
tliink  it  not  fit  to  reheve  the  said  Marv  Pollard  on  her  Bill,  for  the  Surplus  of  the  said 
Hall's  Estate,  this  Court  much  disliking  that  the  Estate  of  the  said  [102]  Hall  should 
be  given  away  from  his  own  Child  to  the  said  Mary  Pollard,  who  hath  and  had  an 
Husband  Hvirig  at  the  Time  of  the  said  Will,  and  dismissed  Pollard's  Bill. 

This  Court,  with  the  said  Judge,  conceiving.  That  after  Debts,  Legacies,  and  Exe- 
cutors Charges  paid,  the  Over-plus  of  the  Estate  should  go  and  accrue  to  the  Plaintiff 
Aynsworth,  the  said  Hall's  only  Child,  and  decreed  accordingly. 
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Baldwin  ami.  Procter,  &c. 

12  Car.  1,  f.  222  [1636-37]. 

Recognizance  entred  into,  conditioned  to  pay  Annuity  vacated. 

The  Plaintiff  Baldwin  s  Suit  is  to  be  reliev'd  against  the  Defendant  upon  a  Statute 
of  Recognizance  of  £2000  entred  into  by  John  Colby,  the  Defendant  Colby's  Father 
deceased,  unto  Sir  Francis  Baldwin  deceased,  conditioned  to  pay  an  Annuity  of  £14(» 
per  Annum,  and  another  of  £60  per  Annum  unto  the  said  Sir  Francis  Baldwin  and 
his  Ladv,  during  their  Lives,  which  Recognizance  the  Plaintiff,  as  Administrator  of 
Sir  Francis  Baldwin,  hath  extended  upon  Lands,  descended  unto  the  said  Defendant 
Colby  for  Arrears  of  .-Vnnuity.  and  also  to  have  the  Decree  of  this  Court  for  Confir- 
mation of  the  said  Extent. 

This  Court  would  not  relieve  the  [103]  Plaintiff,  but  dismissed  the  Bill ;  and  the 
Defendant  Colbvs  Bill  being  to  be  relieved  against  the  said  Extent,  and  to  have  the  said 
Statute  or  Recognizance  and  Defeazance  to  be  delivered  up  to  be  cancelled. 

It  appearing  to  this  Court.  Tliat  the  said  Recognizance  was  entred  into  7  Jac. 
[1609-10]  for  Pa\Tnent  of  the  Money  out  of  the  Lands  which  were  sold  by  Colby  the 
Father,  for  £3150,  and  that  Sir  Francis  and  his  Lady  joined  in  a  Fine  with  him  in 
12  Jac.  [1614-15]  and  at  the  same  Time  Colby  the  Father  purchased  Lands  in  York- 
shire in  the  Name  of  the  said  Sir  Francis,  and  the  Interest  thereof  continued  in 
him  till  within  four  Months  of  John  Colby  the  Father's  Death,  to  whom  the  said 
Sir  Francis  did  then  convey  the  same  ;  and  in  all  Probability  he  would  not  have 
conveyed,  if  the  Recognizance  had  not  been  discharged,  or  if  the  said  Yorkshire 
Lands  had  continued  in  him  as  a  Security  for  the  Payment  of  the  said  Annuities ; 
and  it  did  not  now  appear,  that  after  Colby  the  Father's  Death  any  Part  of  the 
said  Annuities  were  paid  to  the  said  Sir  Francis,  or  after  Sir  Francis's  Death  to 
his  Lady,  and  Sir  Francis  never  extended  the  said  Statute  in  all  that  Time  ;  and 
tho'  it  appeared  tliat  the  said  Annuities  were  often  demanded  of  the  Relict  of  Colby 
[104]  the  Father  and  she  desired  to  be  forborn.  which  the  Plaintiff  Baldwin  insists 
was  yielded  unto,  in  Respect  the  said  Relict  was  Daughter-in-law  to  the  Lady  Baldwin  ; 
yet  it  also  appeared,  that  when  the  said  Y'orkshire  Lands  were  extended  by  a  Statute 
Puisne  to  the  Recognizance  in  Question,  and  the  said  Mary  the  Relict  was  instigated 
by  the  said  Lady  to  set  on  Foot  tlie  Statute  in  Question,  to  save  the  Lands  from  the 
Puisne  Extent,  the  said  Mary  the  Rehct  refused,  affirming  the  same  was  satisfied  by 
her  Husband ;  upon  all  which  this  Court  was  fully  satisfied  that  the  said  Statute  or 
Recognizance  being  so  ancient,  and  no  Paj-ment  proved  of  the  Annuities  since  the 
said  Re-assurance  of  the  said  Y'^orkshire  Lands,  from  Sir  Francis  to  Colby,  and  the 
Recognizance  in  all  this  Time  never  set  on  Foot  until  now,  by  an  Administrator  de 
honis  nan,  and  that  the  same  was  proffered  to  be  delivered  up  for  a  small  Sum,  and  for 
the  Rest  of  the  Reasons  as  aforesaid,  the  same  ought  in  all  Equity  to  be  discharged. 

This  Court  decreed  that  the  Defendant  Baldwin  do  vacate  the  same. 

[105]  Hales  cont.  H.\les. 
12  Car.  1,  fo.  578  [1636-37]. 

Relief  against  an  old  Mortgage,  no  Demand  being  made  nor  Interest  paid 

in  Forty  Y'^ears. 

The  Suit  is  to  be  relieved  against  an  ancient  Mortgage,  which  hath  slept  sixty  Y'ears,. 
the  Plaintiff  being  a  Purchaser  of  the  Premisses  from  Sir  Edward  Moor,  who  enjoyed 
the  same  about  fifty-seven  Y'ears  :  But  the  Defendant  Pett  hath  set  on  Foot  an  "old 
sleeping  Mortgage,  pretending  to  be  made  by  the  said  Sir  Edw.  Moor  to  John  Pett, 
Father  of  the  Defendant  Thomas  Pett,  and' his  Heirs,  of  the  Premisses  in  20  Eliz. 
[1577-78]  for  Security  of  £800.  Now  it  appearing  that  the  said  Pett,  Father  of  the 
Defendant  Thomas  Pett,  died  forty  Years  since,  and  in  all  that  Time  there  was  never 
any  Interest  paid,  or  any  Demand  at  all  upon  the  said  Mortgage  until  of  late  ;  and  the 
Defendant  had  confessed,  as  the  Plaintiff  did  prove,  that  all  the  Mortgage-Money  was 
paid,  and  that  about  five  Years  since  the  Defendant  offer 'd  for  a  small  Matter  to  release 
his  Claim  in  the  Premisses  unto  Lettice  Moor  the  Heir  general  of  the  said  Sir  Edward 
Moor,  and  in  Respect  the  Plaintiff  and  those,  whom  he  claims  under,  have  enjoyed  the 
Premisses  for  sixty  Years  last  past ; 
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This  Court  decreed,  the  Plaintiff  and  his  Heirs  shall  hold  the  Premisses  in  Question 
against  the  Defendant,  and  all  under  [106]  him,  and  that  a  Vacat  be  entred  upon  the 
Inrollment  of  the  said  Mortgage. 

Dexnis  cont.  XouESE. 

12  Car.  1,  fo.  475  [1636-37]. 

Statute  entred  into  37  Eliz.  [1594-95]  vacated. 

A  Statute  entred  into  of  £180  in  37  Ehz.  [1594-95]  to  the  Defendant's  Father,  for 
a  Debt  not  yet  satisfied ;  the  Conisee  held  Lands  of  the  Conisor  divers  Years,  and  for 
other  Reasons, 

This  Court  is  clear  of  Opinion,  that  the  said  Debt,  if  any  ever  were  due  upon  the  said 
Statute,  was  fully  satisfied  ;  and  therefore  and  in  Regard  of  the  said  Statute's  Antiquity, 
that  a  Vacat  be  made  thereof  and  it  discharg'd. 

Cole  contra  Peyson'. 

12  Car.  1,  fo.  485  [1636-37]. 

Injunction  to  restrain  Waste,  &c. 

The  Bill  is  to  restrain  the  Defendants,  who  are  Tenants  for  Life,  from  felling  of 
Timbsr  Trees  and  plowing  up  ancient  Meadow  and  Pasture  Ground.  The  Defendants 
demurred,  for  that  in  the  Lease  the  Timber  Trees  are  not  excepted  in  particular  Words, 
and  crave  tlie  Judgment  of  the  Court,  if  the  Timber  Trees  do  not  pass  in  the  Grant 
as  Part  of  the  said  Freehold. 

This  Court,  in  regard  the  Defendants  have  but  <an  Estate  for  their  Lives,  and  in 
Respect  the  Defendants  have  cut  good  [107]  Timber  Trees,  and  cleaved  them  for  Fewel, 
granted  the  Injunction  to  continue  against  Felhng  of  Timber  and  plowing  ancient 
Pastiu-e.  ^ 

Tryon  contra  Mitchel. 

12  Car.  l,[fo.  228  [1636-37]. 
I^he  Defendant  entred  into  a  Bond  to  the  Plaintiff,  which  the  Defendant  insists 
i-:''paid  by  Perception  of  Profit-  of  Strelly  Park  taken  by  Virtue  of  an  Extent  for  the 
King  upon  the  said  Bond.  It  now  appearing  to  the  Court,  that  after  the  said  Bond 
entred  into,  and  long  before  the  said  E.xtent,  the  Defendant  gave  the  Plaintiff  a  Judg- 
ment for  his  said  Debt  :  Therefore  this  Court  now  declared,  that  in  Point  of  Law  the 
said  Extent  was  void,  because  the  Bond  did  transire  in  rem  judicatam.  And  yet  never- 
theless, if  the  said  Defendant  would  have  prov'd  that  any.  Profits  had  been  taken  by 
the  said  Extent,  this  Court  would  have  rehev'd  the  Defendant  for  the  same ;  but 
failing  of  such  Proof,  this  Court  order'd  the  Defendant  to  pay  the  £100  on  the  said 
Bond  with  Damages. 

[108]  Smth  contra  Smith. 
12  Car.  1,  fo.  99  [1636-37]. 
This  Court  declared,  that  they  would  help  a  Defect  in  a  Surrender. 

H.iYX  contra  Xelsox. 

12  Car.  1,  fo.  220  [1636-37]. 

Interest  for^Orphanage-Money. 

The  Defendant,  for  any  Monies  which  he  hath  put  out  belonging  to  the  Plaintiff 
as  her  Orphanage-Money,  shall  account  and  pay  Interest  after  such  Rate  as  is  allowed 
for  Orphanage-Money  by  the  Coiurt  of  Orphans,  and  no  more. 

SOtJTHCOT   cont.    SOUTHCOT. 

12  Car.  1,  f.  198  [1636-37]. 
[Injunction'to'stay  Suit  on  an  old  Deed  of  Annuity  which  was  newly  started  up] 

after  forty  years  sleeping. 

^  That  Thomas  Southcot,  the  Plaintiff's  Grandfather,  being  seised  of  Lands,  and 
marrying  Thomasin,  the  Couzen  and  Heir  of  Sir  Peter  Carew,  who  upon  that  Marriage 
C.  I.— 17* 
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did  convpv  the  Premisses,  after  his  and  liis  Lady's  Deatli.  to  tlie  Use  of  the  said  Tlio. 
Southcot  and  liis  Heirs  ;  and  liaviiig  by  iier  three  Sons.  George,  the  riaintiti"s  Father, 
Thomas  and  Peter,  and  the  .said  Thomasin  died,  alter  whose  Death,  Thomas,  the 
Plaintitl''s  Grandfatiier,  married  EHz.  Fitz-Wilhams,  by  wiiom  he  had  .seven  Sons  where- 
of the  Defendant  was  one  ;  after  whicli  Thomas,  [109]  the  Grandfatiier.  for  Provision 
for  his  younger  Children  granted  the  Annuity  in  (.Question  unto  the  Defendant,  being 
his  second  Son  by  the  second  Venter ;  after  which  Tlio.  the  Grandfatiier,  settled  all 
the  Premisses  aforesaid  (except  the  Manor  of  Moon-Sattery)  on  the  Defendant;  and 
tiie  other  Sons  by  the  .said  Eliz.  to  the  Disherison  of  the  Plaintiff's  Father,  who  was 
the  eldest  Son  of  the  said  Thomas,  who  conveyed  the  said  Moon-Sattery,  charged 
with  £300  per  Ann.  to  the  said  Eliz.  unto  the  Defendant  George,  and  after  the  Death 
of  Thomas,  the  Grandfather,  finding  himself  grieved  by  the  Disherison,  commenced 
Suit  in  the  Court  of  Wards,  wiiicli  was  referred  and  settled.  Releases  were  sealed  on 
both  Sides,  and  there  was  no  mention  of  the  said  Annuity  ;  and  it  was  not  intended 
by  Thomas,  the  Grandfather,  that  he  should  have  any  Benefit  of  the  .said  Annuity 
when  he  had  conveyed  all  or  the  greatest  Part  of  his  Lands  away  from  the  Plaint ifT'.s 
Father  to  him,  and  the  same  having  so  rested  and  never  questioned  in  all  this  Time 
from  3.3  El.  [1590-01]  till  now  of  late  ;  and  the  Point  of  the  Annuity  is  in  Reference 
from  his  .Majesty  to  four  of  the  Lords  of  the  Council  ;  wherefore,  and  for  that  the  said 
Deed  of  Annuity  is  an  old  sleeping  Deed  newly  started  up  after  forty  Years,  there 
[110]  i*  "<)  Cause  to  compel  the  Plaintifi'  to  bring  in  the  said  Annuity,  and  granted 
an  InjuiU'tion  for  the  Staying  of  the  Suit  at  Law  for  the  said  Annuity. 


Lake  con.  Philips  &■  Lake. 

12  Car.  1,  f.  418  [1636-37J. 

Trust. 

Liinds  are  by  Deed  of  Tru.st  expresly  mentioned  to  be  conveyed  to  the  Plaintiff, 
but  the  Defendant  produced  Proofs,  that  it  was  intended  the  Plaintifl"  should  not  have 
Power  to  alienate,  which  this  Court  would  not  regard  in  respect  that  the  Proof  was 
contrary  to  the  said  Deed  of  Trust,  and  that  it  carried  no  Probability,  the  Feoffees 
being  injoined  by  the  said  Deed  to  convey  to  the  Plaintiff,  which  goetli  beyond  all 
Testimony,  and  decreed  the  Premisses  to  be  conveyed  to  the  Plaintifl'. 

Bracken  con.  Bentley. 

12  Car.  1,  f.  388  [1636-37]. 

Reversion  of  Goods  after  a  Life  given  to  J.  S.  the  Possessor  for  Life  decreed  to  give 
Security,  to  deliver  the  Goods  or  Value  after  her  Deatli.  ^j 

Goods  and  a  Library  to  the  Defendant  for  Life,  and  after  to  the  Defendant's  Daughter 
and  her  Heirs  for  ever,  the  Plaintiff  married  the  Daughter,  who  is  since  dead,  so  as 
the  Plaintifl"  as  Administrator  seeks  to  compel  the  Defendant  to  give  Security  to  deliver 
the  Goods  [111]  to  the  I'laintift"  after  the  Defendant's  Death,  or  the  Value  thereof. 

Tills  Court  decreed  the  same  accordingly,  and  a  Commission  is  awarded  to  the 
Master  to  examine  upon  Oath  such  Witnesses  as  shall  be  produced  before  him. 

Ireland  con.  Pain. 

13  Car.  1,  f.  21  [1637-38]. 

Remainder  of  a  term  limited  to  Baron  and  Feme,  and  to  the  Children  of  their  Bodies 
together,  it  is  no  Entail  in  Law. 

That  Eliz.  Godden  being  possessed  of  a  Lease  of  100  Years,  by  her  Deed,  dated  7  Aug. 
2  Car.  1  [1620],  in  Consideration  of  a  Marriage  between  John  Ireland,  the  Plaintiff's 
Father,  and  Joan  Godden,  Daughter  of  the  said  Eliz.  did  as.sign  all  her  remaining 
Term  in  the  Premisses  to  Thomas  Ireland,  the  Plaintiff's  Guardian,  and  Walter  Noble 
in  Trust  (viz.)  the  one  Moiety  of  the  said  Preinisses  to  the  Use  of  the  said  Eliz.  Godden 
for  so  many  years  of  the  Term  as  she  shou*  live,  and  the  other  Moiety  to  the  Use 
of  John  Ireland  and  Joan  Godden  for  so  many  Years  of  the  Term  as  the  said  EHz. 
Godden  should  Hve,  and  after  the  Decease  of  the" said  Eliz.  the  whole  PremLsses  to  come 
to  John  Ireland  and  Joan  Godden,  and  to  the  Children  of  their  Bodies  to  be  begotten. 


1  CHAN.  REP.  112.  ROBSART  V.  TURTOX  523 

for  all  the  Residue  of  the  said  term  of  100  Years,  and  that  shortly  after  the  Sealing 
of  the  said  last  Deed,  John  Ireland  and  Joan  Godden  intermarried,  and  had  Issue 
[112]  the  Plaintiff,  and  that  the  said  John  Ireland  afterwards  died,  and  the  Defendant 
afterwards  intermarried  with  the  Defendant  Pain,  and  afterwards  died,  having  no 
other  Issue  than  the  Plaintif}',  who  ought  to  enjoy  the  said  Lease  for  tlie  remaining 
Term.  This  Court  upon  Con.^ideration  of  the  Assignment  and  the  uses  therein,  and 
with  the  Assistance  of  the  Judges  did  now  declare,  that  they  were  all  of  Opinion,  that 
there  was  no  Entail  in  Law  of  the  said  Lease,  neither  had  the  Plaintiff  any  joint  Estate 
with  her  Mother  therein,  and  so  dismiss 'd  the  Plaintiff's  Bill. 

RoBSART  contra  Turton. 

13  Car.  1,  fo.  9-i,  19-5,  247,  3.57  [1637-38]. 

Deed  of  Revocation  not  pursuing  the  Power. 

Tlie  Plaintiffs  seek  relief  for  Portions  given  them  by  the  Will  of  Arthur  Robsart. 
This  Court,  before  they  would  make  any  Decree,  directed  that  the  Validity  of  theRevoca- 
tionof  the  Deed  of  15  Eliz.  [1572-73]  should  be  tried  whether  a  Revocation  or  not,  which 
on  a  special  Verdict  was  found  no  Revocation  :  But  the  Defendant  produced  a  Deed  of 
24r  Eliz.  [1581-82]  made  by  the  said  Arthur  Robsart,  but  without  any  Seal  thereunto, 
purporting  a  Covenant  for  him  and  his  Heirs,  to  stand  seised  after  his  Death  of  a  Moiety 
[113]  of  the  Premisses  to  the  Use  of  the  said  Dorothy,  his  Son's  Wife  for  her  Life,  and 
supposed  to  be  made  before  his  Revocation,  which  Deed  of  24  Eliz.  [1581-82]  was  to  be 
produced  to  the  Plaintiff,  who  having  seen  it,  insisted  it  work'd  no  Alteration  in  the 
case  as  to  the  Point  of  Revocation. 

This  Court  thereupon  referred  the  Consideration  of  the  said  Deed  to  three  Judges, 
and  that  if  they  certified  that  the  said  Deed  made  no  Alteration  as  to  the  said  Revoca- 
tion, then  no  trial  should  be  had  on  that  Deed. 

Thesaid  Judges  certified.that  Artliur  Robsartbythe  Deed  of  the  1.5thEliz.[1572-73] 
did  limit  to  himself  but  an  Estate  for  Life,  with  a  Remainder  to  Robert  Robsart  the  Son 
in  Tail,  with  divers  Remainders  over  ;  but  by  the  Proviso  left  to  himself  a  Power 
to  alter  the  Estates  then  settled,  if  he  should  afterwards  grant  any  Estate  in  Fee-simple 
or  Fee-taU  of  those  Lands,  or  any  Part  thereof ;  and  that  afterwards,  according  to  his 
Power,  the  said  Arthur  conveyed  an  Estate  in  Fee-simple  by  making  a  Lease,  and  Grant 
of  the  Reversion  in  Fee,  under  which  the  Plaintiff  claims,  which  was  the  Case  already 
adjudged  upon  a  special  Verdict,  before  which  Time  this  Deed  of  24  Eliz.  [1581-82]  was 
made  by  the  said  Arthur,  and  not  [114]  mentioned  in  the  former  Suit ;  but  the  said 
•Judges  were  of  Opinion,  'That  the  said  Deed  24  Eliz.  [1581-82]  intervening,  makes  no 
Alteration  of  the  Case  to  interrupt  the  Power  of  Revocation,  for  that  it  is  but  a  Covenant 
of  Arthur's  for  him  and  his  Heirs,  to  stand  seised  of  one  Moiety  of  the  Lands,  to  the  Use 
of  the  Wife  of  the  said  Robert  for  her  Life  for  her  Jointure,  and  meddles  not  at  all  with 
the  Estate  of  Inheritance  then  in  Fee-simple  or  Fee-tail ;  and  so  being  not  pursuant  to 
the  Power,  is  of  no  Force  to  that  Purpo.se  which  the  Defendant  woiild  extend  it  to  make 
an  Interruption  of  the  Power  of  Revocation. 

This  Court  decreed  two  Parts  of  the  said  three  Parts  to  the  Plaintiff  according  to 
the  Judges  Certificate. 

WrOUGHTON   con.    HUBBART. 

13  Car.  1,  f.  219  [1637-38]. 
That  Sir  Giles  Wroughton  the  Plaintiff,  being  seised  of  the  Manor  of  Broodlinton, 
sold  the  same  to  Glanvil  for  £8000,  which  £8000  was  to  be  disposed  of,  (viz.)  £2000  to 
pay  Sir  Giles's  Debts,  £3000  put  to  Interest  for  the  Benefit  of  Sir  Gile.s  and  his  Lidy, 
during  tlieir  lives,  to  secure  £240  per  Annum  to  them  for  their  Lives,  and  £500  a-piece 
to  be  paid  to  the  Plaintiffs,  [115]  Katherine  and  Gresham  at  their  Marriage,  and  the 
£240  per  Annum  to  abate  for  sn  much  as  the  Interest  of  the  Portions  came  to  from 
the  Time  of  Payment ;  and  the  other  £3000  to  be  at  the  Disposition  of  the  said  Mr. 
Wroughton  the  Testator,  and  the  Sum  of  £3000  a-piece  was  accordingly  raid  to  the 
said  Jlr.  Thomas  Wroughton  :  and  it  was  agreed,  that  if  the  said  Sir  Giles  and  his 
Lady  die  before  the  Plaintiffs  Katherine  and  Gresham  were  married,  then  they  to 
have  £40  per  Annum  for  Maintenance  a-piece  until  their  Marriage,  and  then  the  £500 
apiece  to  be  paid  them,  and  the  Lady  Wroughton  is  since  dead,  and  the  said  Thomas 
Wroughtonin  March  12  Car.  1  [1636-37],  made  his  Will, and  gavethe Plaintiffs Kathenne 
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and  Gresham  £500  a-piece,  and  made  tlie  Defendant  Executor,  and  died  ;  and  ever 
.«ince  the  Sale  and  Agreement  aforesaid,  Sir  Giles  received  the  £240  per  Annum  for  tlie 
Interest  of  tlie  £3000,  and  since  Mr.  Wroughton's  Deatli  for  one  half,  until  June  last, 
tlie  Defendant  hath  refused  to  pay  the  same,  under  Pretence  of  the  Testator's  Debts 
and  Want  of  Assets  ;  and  tlierefore  the  Plaintifl's  for  the  £240  per  Annum  secured  by 
the  £3000  tlie  Security  being  in  the  said  Thomas  Wroughton's  Name,  and  to  have 
the  £500  a-piece,  have  "exhibited  their  Bill. 

[116]  ihe  Defendants  insist,  that  the  Testator  died  greatly  indebted  to  several 
liv  Statutes  and  other  Specialties,  and  the  Te.stator's  Estate  besides  this  £3000  will 
not  satisfy  his  Debts,  and  the  Creditors  have  a  Suit  depending  against  the  Defendant 
for  their  Debts  ;  and  Mary  and  Eliz.  two  of  the  Testator's  Children,  have  a  Bill  in 
this  Court  for  £400  wliicli  they  claim  out  of  the  Testator's  Estate  as  Money  given 
them  by  Mrs.  Browm  their  Mother's  Aunt. 

Now  the  main  Point  insisted  on  by  the  Plaintiff  was,  that  according  to  the  original 
Agreement  touching  the  £3000  to  be  put  out  at  Interest  for  Sir  Giles  and  his  Lady, 
ought  to  remain  intire,  and  not  to  be  touch'd  or  impeach'd  by  any  of  the  Creditors.' 

Fermier  con.  Maund. 

13  Car.  1,  f.  339  [1637-38]. 

Ancient  Pasture  not  to  be  plowed,  tho'  it  may  have  been  formerly  plowed. 

This  Court  would  not  give  Way  to  the  Plowing  up  of  ancient  Pasture,  tho'  it  was 
insisted  on,  that  the  Nature  of  the  Grovuid  was  for  Tillage,  and  had  been  formerly 
plowed. 

[117]  DojiiNA  Hatton  con.  Jay. 

13  Car.  1,  f.  306  [1637-38]. 

An  ancient  Statute  after  forty  Years  set  on  Foot,  and  why. 

That  in  Regard  of  the  Antiquity  of  the  Statute  of  £500  wherein  the  Lord  Cromwel 
was  bound  to  John  Jay  the  Defendant's  Father,  was  set  on  foot  by  the  said  Defendant, 
as  Administrator  to  liis  said  Father,  forty  Years  after  the  Entiing  therein,  all  the 
Proceedings  were  stayed  till  Cause  shewn. 

The  Defendant  insists,  that  the  Defendant's  Father  forbore  Prosecution,  for  that 
Sir  Edward  Cook,  who  purchased  divers  of  the  Lands  liable  thereto,  did  from  Time 
to  Time  promise  to  satisfy  the  said  Debt,  and  the  Defendant  since  liis  Fatlier's  Death, 
which  is  eigliteen  Years  since,  hath  often  demanded  of  Sir  Edward  Cook  the  said  Debt 
which  he  promised  to  discharge,  but  failing,  the  Defendant  ten  Years  since  gave  the 
Statute  to  an  Attorney  to  take  out  Execution  tliereon,  and  till  about  two  Years  past 
could  not  get  tlie  same  out  of  his  Hands  ;  and  it  appearing  by  Letters  from  the  Lord 
Cromwel,  all  dated  in  the  same  Month  the  Statute  bears  Date,  that  he  importuned 
the  Defendant's  Father  to  lend  the  Money  on  the  Statute. 

This  Court  ordered  the  Plaintiffs  to  bring  their  Bill  to  stay  Proceedings  on  the 
Statute. 

[118]  Palmer  con.  Keynell 
13  Car.  1,  f.  643  [1637-38]. 
Bond  given  before  Marriage,  that  the  Wife  should  dispose  of  £500  wliich  she  did,  and 
decreed  accordingly,  notwithstanding  the  Bond  was  cancelled  by  consent  of  the 
Wife  ;  and  the  Husband  gave  a  Note  that  she  should  dispose  of  it,  (if  he  were  ac- 
quainted with  it). 

_  The  Case  is.  That  before  tlie  Marriage  between  the  Pefendant  and  Agnes,  his  late 
Wife,  Grandmother  of  the  Plaintiff's,  the  defendant  agreed  that  the  said  Agnes  should 
after  Marriage,  by  Will  or  otherwise,  dispose  of  £500,  and  for  Performance  the  Defen- 
dant gave  a  Bond  for  £1000  that  the  said  Agnes  before  her  death  appointed  the  said 
£o00  to  be  disposed  of  amongst  the  Plaintiffs  her  Grandchildren  ;  but  the  said  Defen- 
dant procured  liis  said  Wife  Agnes  to  consent,  that  the  said  Bond  should  be  cancelled ; 
to  be  relieved  notwithstanding  was  the  Plaintiff's  Suit.  And  a  Decree  was  pronounced, 
that  the  said  £500  should  be  divided  according  to  the  said  Agreement  of  Agnes  with 
Interest,  which  decree  was  allowed  by  the  Master  of  the  Rolls  ;  but  the  Lord  Keeper 
refused  to  sign  the  same  upon  some  Point  in  Law  then  seeming  doubtful  to  his  Lordship; 
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which  Point  being  now  debated,  which  at  the  iirst  hearing  was  not  insisted  on,  the 
Substance  thereof  being.  That  upon  releasing  the  said  Bond,  the  said  Defendant  did 
sign  a  note  of  Writing,  That  notwithstanding  the  said  Note  was  released,  yet  the  said 
Defendant  would  permit  and  suffer  his  said  Wife  to  dispose  of  the  said  £500,  so  as 
he  might  first  be  [119]  acquainted  tlierewith,  wliich  Note  the  Defendant  would  avoid 
upon  these  Words,  (viz.)  So  as  he  might  be  first  acquainted  with  it,  which  the  Defen- 
dant supposes  to  tie  liis  Agreement  to  a  Condition. 

But  tliis  Court,  upon  reading  the  said  Note,  is  satisfied  that  the  same  ought  not 
to  receive  that  Construction,  but  to  be  binding  to  the  Defendant,  and  confirmed  the 
first  Decree. 

Mills  contra  Mills. 
13  Car.  1,  f.  409,  606  [1637-38]. 

This  Case  is  toucliing  two  Leases,  one  of  sixtj',  and  tlie  other  of  1000  Years  of  Lands 
purchased  by  Roger  Mills,  Father  of  the  Defendant  Roger  Mills,  in  the  Name  of  John 
Mills,  and  the  Defendant  Roger  liis  Sons,  which  the  said  Roger  claims  by  Survivorship 
(John  being  dead)  the  Inheritance  thereof  being  in  the  said  Roger,  and  after  descended 
and  came  to  John. 

That  by  the  Order  f.  409,  it  appears  that  Roger  Mills  the  Plaintiff  Eliz.  Mills's  Grand- 
father (she  being  Daughter  of  Jo.  Mills  eldest  Son  of  the  said  Roger)  having  Issue 
two  Sons  as  aforesaid,  (viz.)  John  his  eldest,  and  Roger  his  youngest,  conveyed  the 
Lands  to  John  his  eldest  Son  and  the  Heirs  Males  of  his  Body,  and  for  want  of  such 
Issue,  to  the  Heirs  Females  of  the  said  John. 

[120]  This  Court,  as  touching  the  two  Leases  of  sixty  and  1000  Years,  upon  reading 
the  Deed  of  Uses,  is  of  Opinion,  and  declared  that  the  Defendant  Roger  the  Son  had 
no  power  to  redeem  the  Lands  settled  on  the  Heirs  Females  of  the  said  John,  by 
Payment  of  the  £500  in  the  Proviso  of  the  said  Deed  of  Uses  mentioned,  he  having 
neither  Wife  nor  Son  ;  and  if  he  had  such  Power,  yet  the  Non-payment  of  the  £500 
within  the  Time  limited,  he  leaving  Notice  thereof,  made  the  Estate  of  the  Heir  Female 
absolute,  and  therefore  the  said  Lease  ought  to  wait  on  the  Inheritance,  and  decreed 
accordingly. 

Morgan  contra  Seymour. 
13  Car.  l,f.  438  [1637-38]. 

One  Surety  forced  the  other  Surety  to  contribute  to  the  Payment  of  the  Money, 

and  the  Bond  assign'd  over. 

The  Plaintiff  with  Sir  Edward  Seymour  the  Defendant  being  boimd  with  Sir  William 
St.  Johns  for  the  proper  Debt  of  the  said  St.  Johns,  to  the  Defendant  Rowland  in  a 
Bond  of  £200  for  the  Payment  of  £100,  and  the  said  Rowland  sued  the  Plaintiff  only 
on  the  said  Bond,  the  Plaintiff  seeks  to  have  the  said  Seymour  contribute  and  pay 
his  part  of  the  said  Debt  and  Damages,  the  said  St.  Johns  being  insolvent. 

This  Court  was  of  Opinion,  that  the  said  Seymour  ought  to  contribute  and  [121]  pax- 
one  Moiety  to  the  said  Rowland,  and  decreed  Rowland  to  assign  over  the  said  Bond 
to  the  Plaintiff,  and  Seymour  to  help  themselves  against  the  said  St.  Johns  for  the  said 
Debt. 

Norwood  con.  Norwood. 

13  Car.  1,  f.  560  [1637-38]. 

Marriage-Portion  to  be  paid  so  as  she  married  with  Assent. 

The  Plaintiff's  Bill  is  for  £400  Portion  left  her,  to  be  paid  to  her  at  the  Age  of  twenty- 
one  Years,  or  Day  of  Marriage,  so  as  she  married  with  the  Assent  of  the  Trustees  and 
her  Mother  and  eldest  Brother. 

The  Defendant  insists,  tliat  the  Plaintiff  is  about  marrymg  without  the  Assent 
aforesaid,  and  refuses  Payment  of  the  said  Portion,  and  offered  divers  Reasons  agamst 
the  Payment.  .  ■  ,    t^ 

But  this  Court  declared  it  just  and  reasonable,  that  the  said  £400  with  Damages 
should  be  paid  to  the  Plaintiff. 
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Vintner  con.  Pix. 
13  Car.  1,  f.  443,  505  [1037-38]. 
£200  given  in  the  Marginal  Note  of  a  Will  to  a  Daughter  (if  she  behave  herself  duti- 
fully to  her  Mother)  she  marries  without  her  Consent,  yet  the  £200  decreed  to 
her. 

That  Richard  Pix  by  Will,  of  which  lie  made  the  Defendant  his  Executor,  gives 
to  his  two  Daughters  Elinor  and  Alice  £200  a-piece  to  be  paid  at  their  Ages  of  twenty- 
one  Years,  or  Days  of  Marriage,  and  the  Testator  gave  the  said  Elinor  and  Alice  £200 
more,  by  a  Marginal  Note  [122]  'n  his  Will,  with  this  Clause  (if  they  behave  themselves 
dutifully  to  their  Mother)  and  the  said  Alice  died,  and  the  said  Elinor  is  her  Administra- 
trix, and  Elinor  marries  the  Plaintiff  without  Consent  or  Liking  of  the  said  Defendant 
her  Mother. 

This  Court  declared,  that  the  £200  positively  given  by  the  said  Will,  the  Defendant 
ought  to  pay  the  same  to  the  Plaintiff ;  but  as  touching  the  £200  given  to  the  said 
Elinor  and  Alice  by  the  Marginal  Note  in  the  Will  upon  their  dutiful  Behaviour  to 
the  Defendant,  she  having  married  herself  without  the  Consent  of  her  Mother  as  afore- 
.said,  referred  that  Point  to  the  Judges. 

The  Judges  certified,  that  the  £200  in  the  Marginal  Note  mention'd.  as  well  as  the 
£200  in  the  Body  of  the  Will,  do  belong  to  the  Plaintiff  Elinor,  lier  Marriage  notwith- 
standing, and  tiiat  the  first  Letters  of  Administration  of  the  Estate  of  Alice  sued 
out  by  the  Plaintiff,  Administratrix  of  Alice,  are  yet  in  force  ;  the  Letters  of /Admini- 
stration granted  to  the  Defendant  being  subsequent  to  the  Plaintiff's  Letters  of 
Administration. 

[123]  M.\RSTON  con.  Marston. 

14  Car.  1,  f.  G7G,  725  [1G38-39]. 

Fine  mistaken,  the  Land  lying  in  two  Parishes. 

The  plaintiff  as  Heir  in  Tail  makes  Title  to  Lands,  and  the  Defendant  makes  Title 
for  her  Life  for  her  Jointure  by  Deed  and  Fine,  which  Fine  is  mistaken,  for  that  the 
Lands  do  He  in  two  Parishes  within  the  City  of  Coventry,  (viz.)  Part  in  Trinity  Parish, 
and  the  other  Parcel  in  St.  Michael's  Parish,  and  that  the  Fine  is  only  of  the  Lands 
in  Trinity  Parish  ;  but  it  not  appearing  that  any  of  the  Lands  in  the  Deed  of  Jointure 
and  Fine,  wliich  did  both  agree  in  Names  and  Quantities,  do  lie  out  of  the  said  Trinity 
Parish,  nor  any  Thing  else  appearing  to  invalidate  the  said  Jointure. 

Ilis  Lordship  dismissed  the  Bill,  and  confirmed  the  Master  of  the  Eolls  and  the 
Judges  Order. 

Maundy  con.  Maundy. 

14  Car.  1,  f.  1247  [1638-39]. 

Will,  inofficious. 

The  Question  in  this  Case  being  touching  the  Validity  of  the  Will  of  Thomas  Maundy, 
late  Husband  to  the  Defendant  Joan,  by  which  Will  the  Lands  of  the  said  Thomas  are 
settled  on  the  said  Joan  and  her  Issue,  out  of  the  Name  and  Blood  of  the  said  Thomas 
her  Husband,  [124]  which  Will  the  Plaintiff  insists  was  contrived  by  the  Defendant 
Joan  contrary  to  the  Litent  of  the  Testator,  and  against  certain  Notes  wTitten  by  him 
in  his  Life-time,  whereby  he  had  settled  the  Inheritance  of  the  said  Lands  on  the  Plaintiff 
and  his  Heirs  after  the  Death  of  the  said  Joan  ;  and  the  Plaintiff  proves  that  the 
Testator  intended  to  prefer  him  being  of  his  Name  and  Blood,  and  drew  Notes  for  his 
Will,  whereby  he  gave  the  Lands  to  Joan  for  Life,  and  after  to  the  Plaintiff  and  his 
Heirs ;  but  the  Testator  left  the  Perfecting  of  his  Will  to  the  Defendant  Ayleworth 
an  Attorney,  who  prevailed  with  the  Testator  to  let  the  Will  be  as  he  should  pen  it. 

This  Court,  (it  appearing  the  said  Joan  declaring  to  several  that  she  had  the  Lands 
but  for  Life,  and  this  Court  conceiving  the  Testator  to  be  but  weak  in  Regard  he  left 
It  to  the  Discretion  of  the  said  Attorney)  declared,  and  is  of  Opinion,  that  the  said  Will 
was  a  very  inofficious  Will  seeking  to  prefer  Strangers  before  Name  and  Blood. 
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[125]  Harrison  con.  Lucas. 

15  Car.  l,f.  236[lG39-40]. 

plea  of  the  Statute  of  Limitations  over-ruled. 

The  Statute  of  Limitations  pleaded  and  over-rul'd,  and  this  Court  with  the  Judges 
were  of  Opinion  that  the  Plaintifi  had  no  Remedy  at  Law,  but  made  a  Decree  for  the 
Plaintifl. 

Gorge  con.  Chansey. 

15  Gar.  1,  f.  227  [1639-40]. 

Trust. 

The  Bill  sets  forth,  that  whereas  the  Lady  Dorcas  Chansey,  Grandmother  to  the 
Plaintiff,  being  possessed  of  the  Sum  of  £200  in  Oct.  1631,  delivered  the  said  £200  to 
one  Gibs  on  Trust  to  be  put  out  at  Interest,  to  the  End  she  may  receive  the  Interest 
for  her  Life,  and  after  the  same  to  remain  to  the  Plaintiff's  Use,  and  the  Principal  to  be 
to  the  Plaintiff's  Use  for  ever,  which  was  put  out  accordingly  in  the  Name  of  Toby 
Chansey,  the  Defendant  aforesaid,  for  the  Purpose  aforesaid,  and  the  Bonds  were 
delivered  to  the  said  Toby  Chansey,  who  received  the  Interest  during  his  Life  ;  and 
about  a  Month  before  her  Death,  she  gave  the  said  Bonds,  and  Monies  due  by  the  same, 
to  the  plaintiff  according  to  her  former  Declaration  ;  and  the  said  Toby  Chansey  being 
only  trusted  as  aforesaid,  but  minding  to  gain  the  said  Money  for  himself  [126]  released 
the  said  Bonds  :  and  the  said  Lady  Chansey  being  dead,  the  Defendant  'Toby  refuseth 
to  pay  the  said  Money  and  Interest  to  the  Plaintiff,  and  insists  that  Sir  William  Chansey, 
liis  father,  did  by  Deed  in  1634,  give  Power  to  the  said  Lady  Dorcas  Chansey,  his  Wife, 
to  dispose  of  all  her  Estate,  which  she  had  then  in  Possession,  or  at  any  Time  should 
be  possessed  of,  unto  him  this  Defendant  Toby  Chansey,  and  not  otherwise  ;  and 
thereupon  the  said  Lady  continued  them  in  the  Defendant's  Name  till  her  Death. 
That  in  1635,  the  said  Gibs  caused  the  said  Lady  Chansey  to  make  her  Will,  whereby 
she  gave  her  Estate  to  the  Plaintiff's  Mother,  and  made  her  Executrix,  but  afterwards 
revoked  that  Will,  and  gave  her  Estate  to  the  said  Toby  Chansey. 

And  the  Defendant  insisting,  that  there  being  a  Separation  between  the  said  Lady 
and  her  Husband  Sir  William  Chansey,  the  said  Sir  William  agreed  to  allow  her  £1  70 
per  Ann.  as  Alimony  for  her  Maintenance,  and  that  she  did  save  and  get  the  said  £200 
in  Question  out  of  the  said  Alimony,  and  being  a  Feme  Covert  had  now  Power  to 
dispose  thereof  by  Will  or  otherwise,  at  her  Death,  without  the  Assent  of  her  Husband, 
having  authorized  her  to  dispose  thereof  by  Will  to  the  Defendant  Toby  her  Son  ;  but 
forasmuch  as  she  had  [127]  by  her  Will  taken  upon  her  to  dispose  the  same  otherwise, 
such  Gift  and  Will  ought  by  Law  to  be  void. 

This  Court  was  clear  of  Opinion,  and  so  declared,  that  for  Things  in  Action  or  upon 
a  Trust,  a  Feme  Covert  might  by  Will  dispose  of  the  same  without  the  Assent  of  her 
Husband  ;  and  therefore,  and  in  Regard  it  appeared,  that  the  said  Lady  did  declare, 
that  the  said  £200  should  be  and  go  after  her  Decease  to  the  Use  and  Benefit,  and 
towards  the  Benefit,  and  for  a  Portion  for  the  said  Plaintiff  her  Grandchild,  and  that 
the  same  for  that  Purpose  was  put  forth  in  the  Defendant  Toby's  Name  in  Trust  : 

This  Court  was  fully  satisfied,  that  the  said  £200  with  Damages  and  Costs  ought 
to  go  and  be  paid  to  the  Plaintifl,  according  to  the  Declaration  of  the  said  Lady. 

IsHAM  con.  Cole. 

15  Car.  l,f.  329  [1639-40]. 

Chancery  will  not  relieve  Mortgages  after  a  long  Elapse  of  Time,  tho'  the  Mortgagee 
confesseth  he  was  satisfied,  as  was  proved  by  one  Witness. 

That  Edward  Hill  for  £130  surrendered  Lands  to  the  Use  of  the  said  Edward  Hill 
and  his  Wife  for  their  Lives,  Remainder  to  the  Plaintiff  and  her  Heirs  and  Assigns 
for  ever,  to  whicli  the  Defendants  do  intitle  themselves  and  detain  the  same  from  the 
Plaintiff. 

The  Defendants  insist,  that  the  said  Ed.  Hill  for  £207  in  July  3  Jac.  [1605]  demised 
the  [128]  Premisses  to  one  Will.  Sparry  for  ninety-nine  Years,  and  Sparry  15  Jac.  for 
valuable  Considerations  granted  the  same  to  John  Sparry,  and  he  in  3  Gar.  1  [1627-28] 
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assigned  the  same  to  Anthony  Cole  the  Defendant,  and  the  said  Defendant  Cole  confesses, 
that  in  the  Deed  from  Hill  to'Will.Sparry.there  is  a  Proviso  of  Redemption ;  andalthough 
it  appeared  hy  Articles,  that  there  was  a  good  Consideration  of  Money  besides  natural 
Affection  which  induced  the  said  Edw.  Hill  to  surrender  the  Premisses  to  the  Plaintiff's 
Use  ;  and  it  being  proved  bv  one  Witness  that  the  said  Will.  Sparry  about  twenty-four 
Years  since  told  him  he  was  "fully  satisfied  and  paid  all  his  Debts  due  from  the  said  Ed\y. 
Hill,  which  moved  the  Court  to  conceive  that  the  PlaintilY  had  good  Cause  of  ReHcf ; 
yet  in  Regard  it  is  thirty -three  Years  since  the  Mortgage  from  Hill  to  the  said  William 
Sparry,  this  Court  doth  hold  it  a  dangerous  Precedent  to  relieve  Mortgages  after  so 
long  an  Elapse  of  Time ;  but  this  Court  proposed,  in  Respect  of  the  Badges  of  Equity, 
which  this  Cause  beareth  on  the  PlaintllT's  Part,  to  do  something  for  the  Plaintiff, 
which  the  Defendant  consented  to  do. 

[129]  Wyard  contra  Worse. 
15  Car.  l,f.  328[lG39-40]. 

£200  secured  by  an  Annuity,  by  Way  of  Mortgage.  Mortgagee  entails  the  Annuity, 
Remainder  over  hy  Will,  "and  dies.  Mortgagor  pays  the  £200  to  the  Executor. 
The  Executor  shall  pay  the  £200  to  the  Devisee,  and  not  keep  it,  and  pay  the  In- 
terest, as  the  Ajinuity  was  limited. 

Tliat  Eliz.  Wyard  the  Plaintiff's  Mother  lent  one  Wellington  £200  for  Security 
whereof  with  Interest,  made  to  several  Trustees  an  Annuity  of  £20  per  Annum  out 
of  Lands,  for  the  Use  of  the  said  Eliz.  provided,  that  if  the  said  Wellington  at  any  Time 
re-paid  the  said  £200  then  the  Annuity  to  cease ;  which  Rent  was  paid  to  the  said 
Eliz.  accordingly,  who  afterwards  by  her  Will  bequeathed  the  said  Annuity  to  the 
Plaintiff  and  the  Heirs  of  his  Body,  witli  Remainders  over  subject  to  the  said  Proviso, 
and  made  the  Defendant  Executor,  who  many  Y^ears  received  the  said  Annuity,  and 
paid  the  same  to  the  Plaintiff.  But  the  .said  Wellington  being  dead,  his  Son  and  Heir 
paid  the  said  £200  to  the  Defendant,  and  discharged  the  said  Annuity,  and  since  the 
Defendant  hath  jiaid  the  Interest  of  the  £200  to  the  Plaintiff,  but  refuseth  to  pay  the 
£20  to  the  Plaintiff,  lest  he  might  be  after  questioned  for  the  same  after  the  Plaintiff's 
Decease,  by  the  Heirs  of  the  Plaintiff's  Body,  or  by  those  in  Remainder,  if  the  Plaintiff" 
should  die  without  Issue  ;  whereas  in  Case  the  said  Annuity  had  not  been  redeemed, 
the  same  had  been  only  at  the  [130]  Plaintiff's  Dispose,  and  so  ought  now  the  £200 
which  cannot  be  entail'd  by  the  Laws  of  this  Realm,  which  this  Court  referring  to  a 
Master  who  certified  the  Truth  to  be  as  aforesaid :  This  Court  decreed  the  £200  to 
be  paid  to  the  Plaintiff",  and  for  Payment  thereof  this  Court  doth  discharge  the 
Defendant. 

Xaylor  contra  B.\ldwin. 

15  Car.  l,f.  430  [1639-40]. 

Bill  to  relieve  Creditors. 

The  several  Points  insi.sted  on  in  this  Cause  are,  viz.  That  Richard  Baldwin  the 
Defendant  being  seized  in  Fee  of  several  Lands  and  Tenements,  in  July  1630,  made  a 
voluntary  Conveyance,  whereby  he  sold  the  Premisses  to  Abraham  Hays  and  his  Heirs 
in  Triist,  to  the  Use  of  his  Son  Thomas  Baldwin,  Remainder  to  another  Son  Richard, 
Remainder  to  Katherine  his  Daughter  and  her  Heirs  for  ever,  with  a  Proviso,  that  the 
yearly  Rents  and  Profits  of  the  Premisses  should  be  paid  to  Anne  his  wife,  for  the 
.Maintenance  of  his  Children,  and  the  raising  of  their  Portions,  and  after  a  full  third 
Part  to  be  for  a  Jointure  for  his  said  W'ife ;  after  which  Deed  made,  and  before  En- 
rolment thereof,  a  Lease  of  the  said  Premisses  was  made  by  Richard  Baldwin  to  the 
Defendant  Tirril,  for  the  securing  £400  lent  by  [131]  Tirril  to  the  said  Baldwin,  with 
a  Clause  of  Redemption  at  the  End  of  three  Years  ;  and  to  confirm  the  said  Lease, 
Baldwin  and  his  Wife  acknowledged  a  Fine  to  the  said  Tirril ;  and  the  said  Hays  after- 
wards conveyed  the  Premisses  to  Rothwel  and  his  Heirs,  another  Defendant,  subject 
to  the  said  Trust.  And  Baldwin  in  August,  7  Car.  1,  became  indebted  to  the  Plaintiff 
Naylor  in  £240  Bond  for  Wares,  which  he  sued  to  Judgment :  And  the  said  Baldwin, 
7  Car.  1  [1631-32],  was  indebted  to  the  Plaintiff  Noell  in  a  Recognizance  of  £240  for  Plate 
and  Jewels  ;  and  to  the  Plaintiff  Bourne  in  £100  on  Bond,  which  is  sued  to  Judgment. 
That  concei\-ing  Baldwin  had  good  Power  to  let  Leases,  and  that  he  was  seized  in  Fee 
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of  the  Premisses,  7  Car.  1  [1631-32],  let  a  parcel  of  the  Premisses  to  one  Good\i-in,  for  the 
Consideration  of  £40  for  forty-one  Years,  at  40s.  per  Annum  Eent  to  build  ;  and  the 
Defendant  Parsons  taking  the  Lease  to  be  good,  bought  the  same  of  Goodwin  for  £69, 
and  now  finding  his  Lease  to  be  insufficient  dares  not  go  on  ivith  liis  Building ;  and 
both  the  Sons  being  dead,  and  the  Daughter  of  Baldwin  married  to  the  Defendant 
Higgins  Baldmn,  they  received  the  Eents,  so  the  Creditors  not  being  satisfied  their 
Money  have  exhibited  their  Bill  for  relief. 

[132]  The  Plaintiff  insists,  that  the  said  Deed  of  Settlement  is  fraudulent,  and 
made  to  deceive  Creditors. 

This  Court  ordered  the  said  Deed  to  be  set  aside,  and  that  Tirril  shall  not  stand 
upon  the  Forfeiture  of  his  Lease,  otherwise  than  to  help,  him  to  his  just  Debt  and 
Damages,  together  with  the  £39, 10s.  which  was  also  lent  upon  Security  of  that  Lease, 
provided  it  appear  upon  Taking  an  Account,  that  the  same  was  agreed  to  be  secured 
by  the  said  Lease ;  otherwise  this  Court  will  not  give  Way  to  the  Hedging  in  of  other 
Debts.  And  as  for  the  Debts  due  by  Wares  which  were  put  upon  the  said  Defendant 
Baldwin,  and  of  which  he  could  not  make  Half  the  Money  :  This  Court  not  favouring 
Contracts  of  that  Kind  ordered  the  Master  to  make  Allowance  as  he  saw  Cause ;  and 
as  for  Mrs.  Baldivin's  Dower,  unless  she  have  barr'd  herself  totally  by  levying  the 
Fine,  this  Court  makes  no  Order  therein  at  present,  but  declared,  That  if  she  levied 
the  Fine  only  to  secure  the  Lease,  no  Debt  could  bar  her,  except  Tirril's  Debt  on  the 
Lease ;  and  this  Court  ordered  the  Lease  to  stand  good. 

[133]  Vintner  contra  Fix. 

1.5  Car.  1,  fo.  18,  219  [1639-40]. 

Several  Legacies,  the  first  is  due,  and  the  other  is  not  due  till  afterward,  the  Executor 
may  not  pay  the  whole  Legacy  to  the  first,  if  there  be  not  Assets  to  pay  the  Eest. 

The  Defendant  an  Executor,  having  paid  a  Legatee  her  Portion  of  £400,  the  Master 
in  his  Report  thinks  it  against  Law,  that  an  Executor  should  pay  some  Legacies,  and 
leave  the  Rest  of  the  Legatees  unpaid,  but  every  one  should  lose  in  Proportion. 

The  Defendant  Executor  insists,  that  the  Legacies  were  not  all  due  at  one  Time, 
but  some  sooner,  and  some  later,  as  the  Children  were  in  Age  one  before  the  other  ; 
and  the  eldest  Daughter  had  a  Preferment  offer'd  her,  and  so  no  Reason  that  she 
should  lose  the  Occasion  for  Want  of  her  Portion,  which  this  Executor  by  the  Will 
was  constrained  to  pay  her. 

This  Court  would  be  satisfied  what  the  Law  is,  when  several  Legacies  are  given, 
the  first  being  due,  and  the  rest  not  till  in  Time  after,  whether  the  Executor  may  pay 
the  first,  if  there  be  not  Assets  to  pay  the  Rest  1  This  Court  referred  this  Matter  to 
the  Judges  of  the  Prerogative  Court. 

The  judges  certified,  and  were  of  Opinion,  That  by  Law  the  Executor  may  not 
pay  the  first  the  whole  Legacy,  if  there  be  not  sufficient  to  pay  the  Rest. 

[134]  This  Court  reading  the  Will  and  the  Proviso  in  it,  for  supplpng  of  the  Legacies 
out  of  the  Real  Estate,  if  the  Personal  will  not  suffice,  doth  conceive  it  equitable  and 
just,  that  the  Executor  ought  to  have  carved  equally,  and  given  each  one  his  rateable 
Part :  And  therefore  it  must  lie  upon  the  Executor  to  make  the  Rest  of  the  Legacies 
good  in  a  proportionable  Way,  and  the  Executors  and  Legatees  to  make  themselves 
whole  out  of  the  Real  Estate,  the  Proviso  appointing  it. 

In  Regard  the  Legacies  are  to  be  made  up  out  of  the  growing  Receipts,  and  not 
upon  and  out  of  a  plentiful  Estate ;  and  that  the  Executor  by  his  Fordwardness  in 
paj-ing  Legacies  must  now  bear  it  out  of  his  own  Purse  ;  this  Court  sees  no  Cause  to 
allow  the  Legatees  Damages  for  the  same. 

Magdalen  College  Oxon  con.  Crook. 

15  Car.  1,  fo.  229  [1639-40]. 

Soil  and  Timber-Trees  (tho'  Woods  and  Timber-Trees  are  excepted)  pass  to  a  charitable 

Use  by  a  Devise  of  the  Fee. 

Sir  Simon  Bennet  devised  all  the  Coppices  and  Wood-Grounds,  and  all  and  singular 
the  Premisses,  and  all  Woods  and  Under- Woods  (except  Timber-Trees)  to  his  Wife  for 
Life,  and  after  her  Death  limited  the  same  with  the  Timber-Trees  to  Trustees,  that 
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they  for  two  Years  [135]  should  jxiy  tlic  Profits  of  the  Premisses  to  tlie  Plaintiff',  and 
tliev  to  bestow  the  same  in  Building  the  College,  and  after  limited  the  Keversion  and 
Fee^simple  of  the  Premisses  to  the  Plaintitt'  and  their  Successors  for  ever  (the  said  W  oods, 
Under-Woods,  and  Timber-Trees  excepted).  Now  the  Question  is.  as  the  Exception 
is  made  of  the  Woods,  Under-Woods  and  Timber-Trees,  whether  the  Soil  is  not  excepted 
also  from  the  Plaintiff. 

This  Court  is  clear  of  Opinion,  that  the  intent  of  Sir  Simon  was,  Ihat  the  Whole, 
as  well  the  Soil  as  the  said  Woods,  Under-Woods  and  Timber-Trees,  do  pass  by  the 

said  Will. 

PoPH.\.M  con.  Com.  Des.mond. 

15  Car.  1,  f.  220  [1639-40]. 

That  the  Plaintiff  was  sole  Daughter  and  Heir  of  Sir  Sebastian  Harvey,  and  Ad- 
ministratrix of  Sir  James  Harvey,  her  Grandfather,  of  the  Goods  unadministred  by  the 
said  Sir  Sebastian  Harvey;  and  that  Sir  Thomas  Gresham,  21  Eliz.  [1578-79]  for  Money 
borrowed,  entred  into  a  Statute  of  £2000  for  Payment  of  £1000  to  Sir  James  Harvey, 
and  that  Sir  Thomas  Gresham  conveyed  the  said  Premisses  to  his  Wife  and  her  Heirs, 
and  by  his  Will  declared  she  should  pay  all  [136]  his  Debts ;  and  that  23  Eliz.  an  Act 
of  Parliament  was  made,  that  his  Wife  should  be  charged  with  all  his  Debts,  and  if 
she  paid  not  the  same,  then  Commissioners  were  to  sell  so  much  of  the  Premisses  as 
would  pay  the  same  :  and  the  Lady  Gresham,  39  Eliz.  [159G-97]  died,  and  the  Premisses 
descended  to  Sir  William  Eead,  and  on  19  Jac.  [1621-22]  he  died,  and  the  Premisses 
descended  to  the  Defendant,  who  refuses  to  pay  the  said  Debt ;  so  the  Suit  is  to  have  the 
said  Premisses  sold  for  Payment  of  the  said  Debt  and  Damages  according  to  the  Act. 
And  it  appeared,  that  this  Bill  was  exhibited  in  Pursuance  of  a  Certificate  made  by 
the  two  Lord  Chief  Justices  and  Lord  Chief  Baron,  upon  the  Plaintiff's  Petition  to  the 
Lords  Commissioners  for  the  Sale  of  the  Premisses,  in  which  Certificate  the  said  Judges 
thought  fit,  and  declared  that  the  Plaintiffs  should  take  their  Course  by  Bill  in  tliis 
Court,  or  otherwise,  that  it  may  appear,  whether  the  Money  mentioned  in  the  De- 
feazance  of  the  said  Statute,  was  then  due  and  unpaid,  or  no,  and  whether  there  was 
Cause  to  sell  the  said  Manors  and  Lands,  it  being  the  forty-sixth  Year  after  the  said 
Money  ought  to  liave  been  paid,  and  Whether  any  Demand  had  been  made  thereof, 
or  no. 

[137]  Now  for  that  there  is  no  Mention  of  the  Debt  in  the  Inventory,  in  the  Pre- 
rogative Court  by  Sir  Seba.stian  Harvey  of  the  Goods  of  Sir  James  Harvey,  his  Father, 
to  whom  the  said  Debt  was  first  due,  and  for  that  it  appeared,  that  as  there  was  origin- 
ally a  clear  Debt  not  to  be  denied ;  tliere  was  also  a  greater  quantity  of  Lands  subject 
to  the  same  if  it  had  not  been  paid  ;  and  for  that  the  same  debt  grew  due  above  fifty 
Years  past,  and  the  Plaintiff  liath  not  made  unto  this  Court  any  such  Proof  of  any 
Demand  or  Pursuit  of  or  for  Recovery  of  the  said  Debt,  whereby  this  Court  might 
declare  any  Opinion  that  the  said  Debt  is  unsatisfied,  or  however  the  said  Manors  and 
Lands,  or  any  Part  thereof  ought  to  he  sold  for  the  Payment  thereof,  or  that  any  Eehef 
ought  to  be  given  to  the  Plaintiff  for  the  same,  especially  after  so  many  Descents  to 
several  Heirs  and  Purchasers  thereof  by  others,  all  of  them  as  well  Heirs  as  Purchasers, 
Strangers  to  the  Payment  of  the  Debts  of  the  said  Sir  Tho.  Gresham. 

This  Court  dismissed  the  Plaintiff's  Bill. 

[138]  AsKWiTH  con.  Ch.\mberl.\in. 

15  Car.  l,fo.  309  [1639-40]. 

Debtor  made  Executor,  yet  his  Debt  to  be  Assets  and  not  extinct. 

A  Debtor  made  Executor  shall  not  extinguish  his  Debt,  but  the  same  to  be  taken  as 
Part  of  the  Testator's  Personal  Estate. 

Booth  con.  Feckover. 
15  Car.  1,  f.  404  [1639-40]. 
The  King's  Award  decreed. 

The  Bill  is  to  have  an  Award  made  by  the  King  decreed,  the^Defendant  demurred, 
and  insi.sted  the  Matter  ought  to  be  tried  at  Law. 

This  Ct)urt  declared  his  Majesty  is  the  Royal  Fountain  from  wlience  all  Streams 
flow.     Qucere. 
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H.\RDiNG  con.  Com.  Suffolk. 
1.5  Car.  l,f.  553  [16.39-40]. 
Two  Manors  known  by  the  Xame  of  W.  one  of  small,  the  other  of  greater  Value,  and  an 
Annuity  of  £200  per  Annum  is  granted  out  of  the  Manor  of  W.  it  is  a  good  Averment 
that  the  greater  Manor  should  be  liable  to  the  Rent-Charge. 

The  late  Earl  of  Suffolk  granted  an  Annuity  of  £200  per.  Ann.  out  of  the  Manor  of 
Walden,  but  the  Defendant  refuses  to  pay  the  said  Annuity  pretending  there  is  no 
Manor  known  by  the  Name  of  Walden  tantum,  but  only  a  Farm  of  £80  per.  Ann. 

Xow  for  that  the  Defendant  chiefly  endeavoured  to  prove  that  the  Manor  of  Walden. 
alias  Chippen  Walden  and  Brook  Walden  are  two  distinct  Manors,  and  [139]  that  there 
is  no  Manor  of  Walden  tantum,  and  if  any,  it  is  Walden,  alias  Chippen  Walden,  and  the 
same  only  hable  to  the  Annuity,  the  Value  thereof  being  but  £80  per  Ann. 

And  the  Plaintiff  proved  that  the  great  Manor  of  Walden,  which  the  Defendant 
calls  Brook  Walden,  was  the  Manor  meant  to  be  subject  to  the  said  Annuitv. 

This  Court  with  the  Assistance  of  the  .Judges  declared,  and  are  of  Opinion,  that  if 
there  be  two  Manors  known  by  the  Name  of  Walden  called  Walden,  and  .sometimes 
distinguished  with  an  Alias,  and  the  one  of  them  of  small  Value,  and  the  other  of  a 
much  greater,  that  it  is  a  good  Averment  in  Law  that  the  greater  Manor  should  be 
liable  to  the  Rent-Charge. 

GODDARD   con.    GODDAED. 

15  Car.  l,f.  248  [1639-40]. 

A  Decree  for  settling  Differences  not  reversed  after  -sixteen  Years,  tho'  there  might 
be  Error  to  ground  a  Bill  of  Review.  ,, 

Bill  of  Review  to  reverse  a  Decree  22  Jac.  [1624-25]  the  Plaintiff  for  Error  says, 
the  Cause  was  referred  to  four  Commis-sioners,  and  but  three  certified  ;  and  also  that 
tlie  Lease,  which  the  Plaintiff  now  insists  on,  was  not  then  in  Issue,  and  the  Plaintiff 
never  consented  to  the  Certificate. 

This  Court  upon  reading  the  Proofs,  it  appeared  by  Depositions  of  two  [140]  Wit- 
nesses, that  there  was  an  Agreement  for  settling  the  Differences,  and  in  Regard  the 
Decree  was  so  long  since,  and  notliing  done  against  the  same  in  all  this  Time  being 
sixteen  Years,  this  Court  would  not  reverse  the  Decree. 

BouRMAN  con.  Wild. 

15  Car.l,  f.  253,  266  [1639-40]. 

Jurisdiction  of  Cinque  Ports. 

This  Court  over-rul'd  the  Jurisdiction  of  the  Cinque  Ports. 

Church  con.  Roper. 

15  Car.  l,f.  436  [1639-40]. 

Award  made  by  three  Persons  nominated  by  two  Arbitrators  by  Assent,  decreed 

good  in  Equity. 

The  Plaintiff  and  Defendant  referred  the  Differences  in  question  to  the  Arbitration 
of  Mr.  Hades  and  Mr.  Lovelace,  who  made  an  Agreement  or  Award  therein  :  as  to  the 
Lease  of  the  Farm  in  Question  to  be  surrender 'd  to  the  Defendant  upon  Terms  ;  but 
the  Plaintiff  did  insist  upon  Allowance  for  Improvements  of  the  said  Farm,  which 
Matters  the  said  Hades  and  Lovelace  not  being  so  able  to  judge  of,  they  nominated  five 
other  Persons,  whereof  four  or  three  of  them  were  to  settle  the  Matter  of  Improvements, 
which  the  Plaintiff  and  Defendant  assented  unto,  and  bound  themselves  to  stand  to  their 
Award  ;  that  the  Plaintiff  perform'd  his  Part  of  the  said  Award  [141]  made  by  Hades 
and  Lovelace,  and  that  three  of  the  five  said  Arbitrators  made  their  Award,  and  awarded 
£120  to  be  paid  by  the  Defendant  to  the  Plaintiff  for  his  Improvements,  and  for  the 
Surrendering  of  his  said  Lease  ;  but  the  same  not  being  dehvered  to  the  Defendant 
punctiuilly,  whereby  the  Plaintiff  might  take  Remedy  thereby  in  Point  of  Law  ;  and 
although  the  Defendant  insisted,  that  the  same  was  an  extrajudicial  Award,  and  void 
in  Law,  yet  for  that  the  same  was  but  part  of  the  Aw<-  -d  made  by  Mr.  Hades  and  Mr. 
Lovelace,  and  the  Defendant  had  Benefit  thereby,  and  gained  Possession  of  the  said 
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Kiirni  and  otlierwise.  And  tliis  Court  conceived,  tliat  the  Award  made  by  three  of  tlie 
said  live  Arbitrators  nominated  by  the  said  IJadcs  and  Lovelace,  was  made  in  Pursuarice 
of  the  Award  of  Hades  and  Lovelace,  and  in  Consummation  thereof,  and  was,  and  ought 
in  Equity  to  be  deemed  as  an  entire  Award  with  theirs,  which  was  in  Part  executed, 
and  after  the  Plaintiff  hath  lost  his  Lease  and  paid  his  Eent,  and  is  left  remediless  for 
his  Money  intended  him. 

This  Court  is  dear  of  Opinion,  that  the  Award  made  by  the  said  three  Arbitrators 
ought  in  all  Equity  to  be  performed  by  both  Parties,  and  decreed  accordingly. 

[142]  .Bishop  con.  Bishop. 
15  Car.  1,  f.  59  [1639-40]. 

The  Bill  is  to  have  an  Award  decreed  and  performed.  It  was  voluntarily  referred 
to  Mr.  Justice  Crook  by  the  Parties,  Plaintiff  and  Defendant,  to  end  the  Difference 
between  them,  who  made  his  Award,  and  the  Bill  also  chargeth  the  Defendant  to  make 
a  Discovery  of  the  Breach  of  the  said  Award. 

The  Defendant  insists,  that  the  said  Award  was  merely  voluntary  and  extrajudicial, 
and  made  without  the  Directions  of  this  Court,  and  that  both  Parties  did  rely  upon 
their  Bonds  mutually  given  for  the  Performance  of  the  said  Award;  And  as  to  the 
Bond  entred  into  for  the  Performance  of  the  Award,  and  the  pretended  Breach  thereof, 
the  Defendant  insists  it  is  put  in  Suit  by  the  Plaintiff  at  Law,  and  that  the  Defendant 
is  not  bound  by  Law  to  answer  upon  Oath  any  such  ^Litter  against  himself  as  may  be 
any  Evidence  to  bring  him  within  the  Penalty  of  the  said  Bond.  Now  as  concerning 
the  said  Award,  forasmuch  as  the  Plaintiff  liath  performed  the  same,  his  Lordship 
declared  it  was  a  proper  Suit  in  this  Court  to  compel  the  Defendant  to  perform  it  on 
his  Part,  although  the  said  Award  were  not  made  originally  by  any  Direction  of  this 
Court. 

[143]  'I'he  Defendant  insisted,  that  the  Part  of  the  said  Award  was  chiefly  insisted 
upon  in  tlie  said  Bill,  which  did  bar  the  Defendant,  being  Tenant  in  Tail,  from  that 
Power  which  the  Law  gives  him. 

The  Bill  charging,  that  Sir  Thomas  Bishop,  Father  of  the  Plaintiff  and  Defendant, 
was  seised  to  him  and  his  Heirs  Males,  with  the  Fee  expectant  of  divers  Lands  in  Hen- 
field,  and  the  Plaintiff  conceiving  he  had  been  seised  of  the  Lands  in  Henfield,  conveyed 
the  same  to  the  Defendant  and  his  Heirs  Males  of  his  Body,  having  the  Fee  in  himself, 
and  there  being  a  Deed  of  Gift  made  of  the  Testator's  Goods  at  Henfield  unto  the  De- 
fendant in  Trust  for  the  Testator's  Wife,  the  Mother  of  the  Plaintiff  and  Defendant, 
and  after  her  Decease,  in  Trust  for  the  Defendant. 

That  Difference  arising  about  the  said  Estate  Tail,  Mr.  Justice  Crook  awarded  the 
Defendant  to  enjoy  a  former  Estate-Tail  settled  upon  him  and  the  Heirs  Males  of  his 
Body  by  the  said  Testator,  and  the  Plaintiff  to  confirm  the  said  Estate-Tail  at  the  Charge 
of  the  Defendant,  and  that  the  Defendant  should  do  no  Act  to  debar  or  discontinue 
the  said  Estate-Tail,  or  the  Remainder  of  the  Plaintiff  without  the  Plaintiff's  Consent, 
except  it  be  for  a  Jointure  for  his  Wife. 

[144]  His  Lordship,  to  this  Part  of  the  Award,  declared  it  was  absolutely  against 
the  constant  Course  of  this  Court  to  decree  a  Perpetuity,  or  give  any  Relief  in  that  Case, 
and  as  to  that  Point  held  the  Defendant's  Demurrer  to  be  good  ;  but  as  to  the  Perform- 
ing the  said  Award,  this  Court  ordered  the  Defendant  to  answer,  and  over-rule  the 
Demurrer. 

And  as  touching  the  Bond  for  the  Performance  of  the  Award,  his  Lordship  saw  no 
Colour  that  the  Defendant  should  discover  any  Thing  against  himself  whereby  to 
charge  himself  with  the  Penalty  of  the  Bond. 

Bales  con.  Procter. 

15  Car.  l,f.  719  [1639-40]. 

After  Piu-chases  and  Fines,  and  above  thirty  Years  quiet  Possession,  without 

Payments  or  Suit,  the  Annuities  not  relievable  here. 

The  Bill  is  to  be  reheved  for  Messuages,  which  the  Plaintiff  insists  are  descended 
unto  liim  in  Tail,  whereof  the  Plaintiff's  Father,  18  Eliz.  [1575-76]  suffered  a  Recovery 
to  one  Garnet  and  John  Bales  and  their  Heirs,  and  covenanted  to  levy  a  Fine  the  same 
Year  in  Consideration  of  £20  to  be  paid  to  him  ;  and  also  to  be  reliev'd  for  two  Annuities 
of  £6  per  Annum  to  be  granted  out  of  the  said  Premisses  by  the  said  Recoverors  during 
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his  Life,  which  the  PlaintiiF  insists  was  not  paid,  and  so  the  Premisses  ought  to  descend 
to  him  in  Tail. 

[145]  The  Defendant  insists,  that  they  are  Purchasers  for  valuable  Con.sideration, 
and  plead  and  demur,  for  that  a  Recoverj-  will  bar  an  Estate-Tail  without  a  Fine,  so  as 
the  only  Point  of  Equity  in  the  Plaintiff  s  Bill  is  for  Non-payment  of  the  said  £"20  and 
the  two  £6  per  Ann.  Annuities,  supposed  to  be  in  18  Eiiz.  which  the  Defendant  Procter 
b^ing  a  Purchaser  at  the  first  Hand  hopes  he  shall  not  be  now  compelled  to  prove  Pay- 
ment of,  being  sixty-five  Years  since  the  Annuities  were  due,  and  thirty-one  Years  since 
the  Dsath  of  the  Plaintiff's  Father,  who  all  his  Life-time  never  complained  of  it,  and  in 
12  Jac.  [1614-15]  a  Fine  was  levied  by  Fairclough  against  BuU  and  otiiers  then  in 
Possession,  and  another  Fine  unto  the  Defendant  and  his  Trustees  by  one  Sambrook, 
under  which  Fines  the  Defendant  claims  ;  and  in  12  &  13  Car.  1  [1637],  the  Plaintiff 
was  non-suited  on  an  Ejectment  brought,  and  the  Defendant  Han.sley  and  his  Wife 
<'laira  under  the  said  Recovery,  and  a  Fine  levied  in  6  Jac.  of  the  Messuages. 

This  Court  dismissed  the  Plaintiff's  Bill. 

Nevil  con.  Broughtox. 

16  Car.  l,f.  504  [1640-41]. 

A  general  Clause  in  a  Will  not  to  prejudice  a  particular  Devise. 

This  Court  declared  that  a  general  Clause  in  a  Will  ought  not  to  prejudice  a  particular 
Devise. 

[146]  Pevton  con.  Green. 

16  Car.  1,  f.  569  [1640-41]. 

The  Defendant's  own  Oath  a  good  Proof  in  an  Account  of  twenty  Years  standing. 

'tThis  Court  ordered,  that  in  Regard  the  Account  in  Question  is  of  twenty  Years 
standing,  the  Defendant  shall  prove  his  Account  by  his  own  Oath  for  what  he  cannot 
prove  by  Books  and  cancelled  Bonds  ;  for  that  after  so  many  Years  his  own  Oath  must 
be  accepted  as  a  Proof  in  this  Case. 

Leach  con.  Dean.  . 

16  Car.  1,  f.  577  [1640-41]. 

Voluntary  Conveyance  when  fraudulent  as  to  Purchases,  and  yet  to  what  Purpose 
^,  available. 

The  Plaintiff's  Suit  is  to  be  relieved  upon  Articles  of  Agreement  for  the  Purchase 
of  Lands  from  the  Defendant  Richard  Dean,  who  before  the  said  Articles  had  by  Deed 
conveyed  the  Premisses  to  the  Defendant  Roger  Dsan  his  Son. 

Tiiis  Court  with  the  Assistance  of  the  Judges  declared.  That  the  said  Deed  of  Uses  so 
m  ide  to  his  Son  Roger,  as  aforesaid,  being  a  voluntary  Conveyance,  and  the  said  Richard 
D^an  seUing  the  Premisses  to  the  Plaintiff  for  valiuible  Considerations,  the  said  voluntary 
Conveyance  was  a  fraud,  and  that  the  Tendring  of  the  Purchase-Money  by  the  Plaintiff 
was  as  good  a  Performance  of  the  Contract  on  his  Part,  as  if  the  Money  were  paid. 
And  as  for  [147]  the  Defendant  Roger  Dean,  it  is  but  just  that  he  should  be  in  the  same 
Case  as  his  Father,  as  if  his  Father  had  never  made  the  Convej-ance  ;  and  decreed  the 
Articles  to  be  performed ;  but  as  to  the  voluntary  Conveyance,  the  same  is  not  hereby 
impaached  as  between  the  Father  and  the  Son  for  any  Advancement,  or  any  other 
Thing  thereby  settled  on  the  said  Son,  other  than  making  good  the  said  Articles  of 
Agreement  aforesaid,  but  the  Trustees  to  be  paid  their  Debts  and  Engagements  out  of 
the  Purchase-Money. 

[Not  followed,  Townend  v.  Toker,  1866,  L.  R.  1  Ch.  460.] 

Pickering  con.  Keeling  and  Pickering. 

16  Car.  1,  f.  292  [1640-41]. 

Annuity  granted  without  a  valuable  Consideration  not  relieved  here. 

That  Thomas  Pickering  deceased,  Father  of  the  Defendant  Tho.  Pickering,  and  the 
Defendant  Thomss  Pickering  by  Deed  10  Jac.  settled  Lands  to  several  Uses  charged 
with  an  Annuity  or  Rent-Charge  of  £20  per  Annum,  to  be  paid  to  the  Plaintift" ;  but 
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the  Defendants  having  gotten  seised  of  the  said  Lands,  and  got  the  said  Deed  into  their 
Hands,  refu.-ie  to  pay  the  said  Annuit}-. 

The  Defendants  insist,  That  the  said  Deed  is  void  in  Law  by  Reason  of  a  former 
Deed  made  21  Jac.  [lG2;5-'24]  for  vakiable  Consideiations,  wlicreby  the  said  Lands  were 
conveve<l  in  fee  witliout  any  Rent-Charge. 

[148]  fbis  Court  upon  reading  the  said  Deed,  the  phiintiff  not  proving  that  the 
said  Annuity  was  granted  upon  any  vakiable  Consideration,  whereby  this  Court  might 
be  induced  to  set  up  and  make  good  the  said  Deed  in  Equity  :  This  Court  saw  no  Cause 
to  relieve  the  Plaintiff  herein,  but  dismissed  the  Bill. 

Press  con.  Hinchman. 

IGCar.  l,f.  325  [1640-41]. 

The  Act  of  a  present  Incumbent  not  to  bind  a  Successor. 

The  Bill  is  to  have  a  Lease  of  the  Parsonage  of  Portland,  heretofore  made  by  one 
Green  to  one  Peers,  under  whom  the  Plaintiff  claims,  made  good  and  confirmed  to 
the  plaintiff  according  to  a  Decree  made  by  the  Consent  of  the  Defendant  Steedly, 
whilst  he  was  there  Incumbent,  and  the  Defendant  Hinchman  is  the  now  Incumbent, 
and  the  Plaintifi  would  have  him  bound  thereby,  and  compelled  to  confirm  the  same  ; 
which  this  Court  on  reading  the  Decree  saw  no  Cause  to  do.  This  Court  being  clear 
of  Opinion,  that  the  Act  of  a  present  Incumbent  cannot  bind  his  Successor,  and  so 
dismiss'd  the  Plaintitl's  Bill. 

[149]  St.  Nichol.\s  con.  H.\rris. 

17  Car.  l.f.  206  [1641-42]. 

Bond  to  pay  £1.5  per  Ann.  during  a  Life. 

The  Bill  is  to  be  relieved  against  a  Bond  of  £300  entred  into  by  the  Plaintif?  Eliz. 
conditioned,  that  if  she  did  pay  Timothy  £15  per  Annum,  during  the  Plaintifli's  Life, 
then  the  said  Bond  to  be  void.  But  the  Plaintiff  pretended,  that  the  said  Bond  was 
for  the  Performance  of  an  Agreement,  which  was  by  the  Death  of  the  said  Timothy 
become  impossible  to  be  perform'd,  and  so  the  Bond  ought  to  be  discharged. 

Upon  reading  the  Proofs,  this  Court  would  not  relieve  the  Plaintiff  against  the  said 
Bond,  and  order'd  the  Plaintift'  to  pay  the  £15  per  Ann.  and  Arrears  with  Damages 
to  Timothy's  Executor. 

Swain  con.  W.\ll. 
17Car.  l,f.  16,  148,  252,  315  [1641-42]. 

Three  are  bound  for  H.  in  £300  and  agree,  that  if  H.  failed,  to  pay  their  respective 
Parts  of  the  Money,  two  of  the  ()l)ligors  proved  insolvent,  the  third  paid  the  £300, 
the  other  Obligor  becomes  able,  he  shall  be  compelled  to  pay  a  third  Part,  not  a 
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That  th(!  Plaintift"  and  Defendant  and  one  Jorden  16  Jac.  [1618-19]  became  jointly 
bound  in  a  Bond  of  £500  to  the  City  of  London  for  the  Payment  of  £310  in  Febr.  then 
next,  which  £300  was  imployed  by  one  Shadwel  for  procuring  the  Place  of  Serjeant 
at  Anns,  which  Place  afterwards  Shadwel  assigned  [150]  to  one  Hunt  for  good  Con- 
sideration, which  Hunt  by  Direction  and  Agreement  of  the  said  Shadwel  and  the 
Plaintiff  and  Defendant  .Jorden  entred  into  several  Counter-Bonds  unto  the  Plaintiff, 
and  Jorden  and  Wall,  for  their  Indemnity  from  the  said  Bond  of  £500  entred  in  to 
the  City  of  London  ;  and  thereupon  it  was  agreed,  that  if  Hunt  fail'd  to  pay  the  said 
Debt  to  the  City,  then  the  Plaintiff,  and  Jorden  and  Wall  should  pay  their  respective 
Parts  of  the  said  Debt  to  the  City,  and  Hunt  died  possessed  of  the  saiii  Place  insolvent, 
so  as  the  Plaintiffs  .Jorden  and  Wall  were  only  liable  to  pav  the  said  Debt ;  and  the  City 
calling  in  the  said  Debt,  Wall  was  not  able  to  pay  his  said  Share,  and  the  Plaintiff  and 
Jorden  in  1622,  took  up  £300  of  one  Ducket  and  Bates,  and  were  bound  unto  them 
in  several  Obligations  for  Re-payment  thereof,  and  there^-ith  paid  the  said  Debt  to 
the  City,  and  afterwards  Jorden  became  insolvent,  so  as  the  Plaintiff,  on  the  Behalf 
of  himself  and  Jorden  and  Wall,  was  forced  to  pay  the  said  £300  to  Ducket  and  Bates, 
and  all  interest ;  and  Wall  being  afterwards  of  sufficient  Estate  to  pay  his  rateable  Part 
of  £300  and  Interest  paid  by  the  Plaintiff  as  aforesaid  :  so  the  Bill  is,  that  the  Defendant 
Wall  may  pay  to  the  Plaintiff  a  Moiety  of  the  £300  and  Interest,  Jorden  being  insolvent. 
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[151]  Tlie  Defendant  Wall  insisted,  that  the  said  Defendant  Wall  was  not  bound 
in  the  Bonds  given  to  Ducket  and  Bates,  but  only  in  the  first  Bond,  wherein  the  Plain- 
tifl[  and  Jorden  and  the  Defendant  Wall  were  bound,  and  by  the  Agreement  they 
three  were  to  bear  their  respective  Parts  of  the  said  £300  in  Case  Hunt  failed  ;  besides 
the  first  Bond  being  delivered  up  and  the  Debt  paid,  the  Defendant  conceives  himself 
totally  freed  thereof. 

Xiiis  Court  upon  hearing  the  Proofs  is  satisfied,  that  the  said  Defendant  Wall  ought 
to  pay  to  the  Plaintiff  the  third  Part  of  the  said  £300,  and  did  decree  the  said  Defendant 
to  pay  £100.  And  as  for  the  Damages  for  the  same,  forasmuch  as  the  Plaintiff  both 
by  Bill  and  Eeplication  doth  only  desire  a  rateable  Part  of  the  principal  Money,  and 
the  said  Damages  by  him  paid,  which  was  £300  and  Damages  but  for  nine  Months. 
This  Court  saw  no  Cause  to  order  more,  and  so  order "d  the  said  £100  and  Damages 
only  for  nine  Months  ;  but  the  Plaintiff  insisted,  that  there  are  Precedents  to  enforce 
the  Defendant  to  pay  a  Moiety  of  the  said  £300  and  Damages. 

The  Court  ordered  Precedents  to  be  produced  for  that  Purpose. 

The  Plaintiff  produced  a  Precedent  in  5  Car.  1.  [1629-30]  inter  Peter  Plaintiff, 
and  Piich  [152]  and  Sheppard  Defendants,  by  wliich  the  said  Defendant  Eich,  in  Respect 
the  other  Defendant  Sheppard  became  insolvent,  was  ordered  to  pay  the  Plaintiff 
Peter  Cosverty  with  the  said  Rich  and  Sheppard  a  Moiety  of  the  Debt  and  Damages 
there  in  Question. 

Mr.  Justice  Button  was  to  consider  of  this  Matter. 

Mr.  Justice  Hutton  thinks  lit  the  Defendant  shall  pay  the  £100  and  £7,  10s.  for 
nine  Months  Damages,  and  if  the  Plaintiff  hath  recovered  or  received  any  Thing  towards 
the  said  £107,  10s.  of  the  Counter-Security  before  mentioned,  he  is  to  allow  the  same 
to  the  Defendant. 

Tliis  Court  confirmed  the  Judge's  Order. 

[See  notes  to  Bering  v.  Winchelsea  {Earl  of),  2  \\\\.  &  T.  L.  C.  7th  ed.  vol.  2, 
pp.  537,  Mo,  554:.] 

Perryman  con.  DixHAjr. 
17  Car.  l,f.  585  [1041-42]. 
The  Defendant  committed  to  the  Fleet  for  not  performing  a  Decree  and  a  Sequestra- 
tion, and  the  Plaintiff  put  in  Possession  of  the  Lands,  shall  not  be  discharged  till 
the  Lands  be  assured  to  the  Plaintiff,  or  Money  and  Damages  satisfied. 

The  Defendant  being  committed  to  the  Fleet  for  not  performing  a  Decree,  a  Seques- 
tration was  granted,  and  the  Plaintiff  put  into  Possession  of  the  Lands  :  The  Defendant 
insists,  that  the  Plaintiff  ought  not  to  have  the  Lands,  the  Defendant  being  in  Prison, 
it  being  a  double  Execution. 

But  the  Plaintiff  insisted,  that  as  this  Case  is,  where  Money  is  lent  upon  Security 
[153]  by  Lands,  the  Plaintiff  ought  to  have  the  Lands  till  the  defendant  hath  paid 
the  Money  and  Interest. 

This  Court,  with  the  Assistance  of  the  Judges,  were  satisfied  that  the  Plaintiff's 
Holding  the  Lands  was  just  and  equitable,  and  that  the  Plaintiff  ought  to  have  the 
Lands  absolutely  assured,  or  else  be  satisfied  the  Money  and  Damages  and  Costs  due 
to  the  Plaintiff,  before  the  Defendant  be  discharged  of  his  Imprisonment,  and  that 
in  the  mean  time  the  Plaintiff  do  hold  the  Lands  ;  but  if  the  Defendant  will  assure 
the  Lands,  then  he  is  to  be  discharged  from  his  Imprisonment. 

Thomas  con.  North. 

17Car.l,f.  558  [164:1-42]. 

Revocation  of  a  Devise,  &c. 

That  Nicholas  Holmes  being  possessed  of  the  Premises  in  Question  in  April  1631. 
made  his  Will  and  devised  all  his  Messuages  to  the  Plaintiff  Nicholas  Thomas  his  Godson, 
and  to  his  Heirs  for  ever;  and  the  said  Nicholas  Holmes  in  December  1633  mort- 
gaged the  said  Premisses  to  the  Defendant  North  for  £200  to  be  repaid  at  three  Years 
End,  and  before  the  three  Years  End,  the  said  Holmes  fell  sick,  and  declared  he  would 
not  alter  his  said  Will. 

[154]  But  the  Defendant  John  Holmes  claims  the  Premisses  as  Uncle  and  next 
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Heir  to  the  said  Testator  Ilolnies,  and  liath  ciitred  on  the  Premisses  taking  Ad- 
vantage of  the  Forfeiture,  and  brought  a  Suit  into  this  Court  against  the  Mortgagee, 
and  had  a  Decree  for  the  Equity  of  Kedemption,  and  did  accordingly  redeem  the  same 
and  disposed  thereof. 

The  Defendant  insisting,  that  in  Case  such  a  Will  was  made,  the  said  Will  can  he 
no  Bar  to  the  Defendant's  said  Title  as  Heir,  in  Respect  the  Testator  did  nK>rtgage 
the  Premisses  after  the  Making  of  the  Will,  if  any  were,  which  was  a  Revocation  thereof, 
ho  having  but  a  conditional  Estate,  and  the  Plaintiff  did  not  make  it  appear  that  there 
was  any  other  subsequent  Will  made,  or  a  new  Publication  of  the  said  former  Will 
after  the  said  Nicholas  mortgaged  the  Premises. 

This  Court  saw  no  Ground  to  give  the  Plaintiff  any  Relief,  and  dismiss'd  the 
Plaintiff's  Bill. 

[155]  Smith  con.  Hopton. 

18  Car.  l,f.  404  [1 042-43]. 

The  Heir's  Lands  relieved,  &c. 

That  Sir  Owen  Smith  did  borrow  of  Humphrey  Beddingfield  £1707,  and  for  the 
Security  thereof  made  a  Lease  of  the  Lands  in  Wighton  and  Walsingham  for  100  Years, 
and  also  being  otherwise  indebted,  and  for  the  Payment  thereof  the  said  Sir  Owen, 
9  Car.  1,  conveyed  other  Lands  to  one  Saunders,  and  afterwards  in  August,  9  Car.  1, 
reciting  the  last  Deed,  conveyed  to  Trustees  several  Lands  to  the  Use  of  Sir  Owen 
for  Life,  and  afterwards  to  the  Use  of  Sir  Thomas  Hopton  and  Arthur  Ilopton  and 
their  Heirs,  the  said  Lands  and  Premisses  on  Trust  to  sell  the  same  for  the  Payment 
of  Debts  and  Legacies  ;  that  the  said  Sir  Owen  in  1637,  died  without  Issue,  whereby 
the  Reversion  in  Fee  of  the  leased  Premisses  descended  unto  Thomas  Smith,  the 
Plaintiff's  leather,  as  Uncle  and  next  Heir  to  the  said  Sir  Owen,  and  that  at  the  Death 
of  the  said  Sir  Owen,  £078  of  the  £1707  remaining  unpaid,  the  said  Thomas  Smith 
and  the  PlaintilT,  to  save  the  Forfeiture,  paid  the  same  to  the  said  Beddingfield  ;  and 
the  Plaintiff,  as  Heir  to  the  said  Sir  Owen  and  lus  Surety,  was  forced  to  pay  divers 
of  his  Debts,  and  [156]  tlie  Plaintiff's  Father  died,  and  the  Plaintiff  is  both  their 
Heir  and  Executor,  who  was,  at  the  Request  of  the  said  Sir  Owen  Smith,  bound  as 
Surety  for  him  in  several  Obligations ;  and  the  Plaintiff's  Suit  is  first  to  compel  the 
Defendant  the  Lady  Smith,  being  Executrix  of  the  said  Sir  Owen  Smith,  who  hath 
possessed  her  self  of  his  Personal  Estate,  to  reimburse  the  Plaintiff'  the  said  £072  paid 
by  the  said  Thomas  Smith  the  said  Plaintiff"s  Father,  and  the  Plaintiff  out  of  the  Per- 
sonal Estate  of  the  said  Sir  Owen,  it  being  a  Debt  mentioned  in  the  Deed  aforesaid. 

And  the  Plaintiff"  insisted,  that  in  Case  there  be  a  Personal  Estate  sufficient  to  satisfy 
Debts,  the  same  ought  not  to  lie  upon  the  heir,  whom  though  this  Court  will  not  dis- 
charge against  the  Creditors,  yet  this  Court  hath  often  rehev'd  against  the  Executor 
and  Administrator  for  a  Re-imbursing  of  such  Debts  as  he  should  so  pay,  so  far 
as  the  Personal  Estate  will  extend  ;  and  the  Plaintiff  insists  to  have  the  £072  if  not  out 
of  the  Personal  Estate,  then  out  of  the  Sale  of  the  said  Lands  appointed  to  be  sold  as 
aforesaid  ;  and  also  to  have  Satisfaction  for  the  Debts  for  which  the  Plaintiff  was 
bound  for  the  said  Sir  0\v.  Smith. 

[157]  This  Court  ordered  the  Plaintiff  to  produce  Precedents  where  Relief  hath 
been  given  to  an  Heir  against  an  Executor  or  Administrator  touching  the  said  £672. 

The  Defendant  confessing  tlie  Charge  of  the  Bill  to  be  true,  this  Court  was  of 
Opinion,  that  the  Defendant  the  Lady  Smith,  being  privy  to  the  Trust  aforesaid,  is 
liable  to  satisfy  the  Debts  of  the  said  Sir  Owen  so  far  as  the  Land,  which  she  purchased 
of  the  said  Owen  Smith,  will  extend. 

Wright  con.  Moor. 

21  Car.  1,  f.  485  [1645-46]. 

A  Bond  voluntarily  entred  into  without  Consideration  appearing,  but  presumed. 

not  rehevable  here  after  Judgment. 

This  Court  declared  they  could  not  relieve  the  Plaintiff  against  a  Bond  freely  and 
voluntarily  entred  into  without  Compulsion  or  Restraint,  though  no  Consideration  or 
Fraud  was  used  for  it ;  and  this  Court  looked  upon  it  as  entred  into  upon  some  Considera- 
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tiun,  there  having  been  Deahngs  between  the  Plaintiff  and  Defendant  in  Trade,  and 
would  not  relieve  the  Plaintiff  against  the  Judgment  had  thereon,  but  dismissed  the 
BiU. 

[158]  WiSEiux  con.  EOPER. 
21  Car.  1,  f.  268,  464  [1645-46]. 

Covenant  to  perform  Articles  for  the  Setthng  Lands  of  which  the  Covenantor  had 
no  Possession,  but  only  a  PossibiHty  of  Descent,  after  a  Descent,  decreed  to  be  settled 
accordingly. 

That  the  Defendant  Roper  by  Articles  between  him  and  Sir  Thomas  Wiseman, 
the  Plaintiff's  Father,  reciting,  That  whereas  there  was  a  Marriage  lately  had  between 
the  Plaintiff,  Nephew  of  the  iJefendant  Ruper,  and  Anne  his  Wife,  without  the  Privity, 
Consent  or  good  Lilcing  of  the  said  Thomas  Wiseman,  did  as  well  in  Consideration  o£ 
the  Defendant's  natural  Love  and  Affection  to  the  Plaintiff,  as  for  the  Regaining  of 
the  good  Will  and  Affection  of  the  said  Sir  Thomas  to  the  Plaintiff  and  liis  Wife,  they 
did  covenant  with  the  said  Sir  Thomas  Wiseman  to  convey  within  one  Month  afcer 
the  Death  of  Sir  Antliony  Roper,  the  Defendant's  Brother,  unto  the  Plaintiff  and 
Anne  his  Wife,  or  the  Survivor  of  them  and  the  Heirs  of  the  Plaintiff,  the  Manor  of 
Haber  with  the  Appurtenances  reserving  an  Estate  to  the  Defendant  for  his  Life  ; 
and  that  in  Case  the  said  Manor,  which  was  then  the  Inheritance  of  the  said  Sir  An- 
thony Roper,  should  be  alienated  by  Sir  Anthony,  so  that  the  same  should  not  descend 
unto  the  Defendant,  then  the  Defendant  would  assure  other  Lands  of  that  Value, 
and  if  no  Lands  of  that  [159]  Value  should  descend  to  the  Defendant  from  the  said 
Sir  Anthony,  then  the  Defendant  would  secure  £4000  to  be  paid  immediately  after 
the  Defendant's  Death  to  the  Plaintiff,  or  Anne  his  then  Wife,  or  the  heirs  of  the 
Plaintiff,  and  gave  a  Statute  of  £5000  for  the  Performance  of  the  Premisses.  That 
the  said  Sir  Anthony  in  1641,  died,  and  the  Manor  of  Haber  descended  to  the 
Defendant,  but  charg'd  -with  great  Debts  ;  so  the  Plaintiff's  Bill  is  to  compel  the 
Defendant  to  perform  the  said  Articles  according  to  the  aforesaid  Covenants. 

The  Defendant  insists,  that  the  Articles  are  voluntarily  entred  into  on  no  Con- 
sideration, but  only  to  procure  a  Reconcihation  between  the  Plaintiff  and  his  Father, 
and  that  the  same  was  a  Covenant  of  one  not  in  Possession,  not  having  any  Estate 
therein  at  that  time  to  settle  Lands  in  Case  they  should  descend  unto  him,  whereof 
at  the  Time  of  the  Covenant  he  had  no  Power  whereby  he  might  charge  the  same, 
but  a  bare  Possibihty  in  Case  the  said  Sir  Anthony  Roper  did  not  alien  them. 

This  Cotirt  nevertheless  was  of  Opinion,  that  the  Consideration  was  good  and 
sufficient ;  but  it  being  Matter  of  great  Weight  and  Consequence,  whether  this  Court 
shall  give  Rehef  to  compel  a  [160]  Performance  of  a  Covenant  of  this  Nature,  entred 
when  the  Covenantor  had  no  Power  over  the  Lands  to  be  settled,  for  which  the 
Defendant  insists  there  is  no  Precedent  to  be  shewed. 

Tliis  Court  ordered  Precedents  to  be  searched  for. 

That  divers  Precedents  on  both  Sides  were  produced  and  read  in  Court,  which  this 
Court  took  Time  to  advise  of,  and  then  would  give  their  Resolution  thereon,  which 
having  done,  they  declared  and  were  of  Opinion,  that  the  Bill  being  to  have  the  Per- 
formance of  an  Agreement  made  by  the  Defendant  himself,  wliich  appearing  to  be 
a  legal  and  good  Agreement,  This  Court  do  find  warranted  by  the  Precedents  and 
constant  Practice  of  this  Court,  where  such  Agreements  have  been  made,  upon  which 
the  Party  can  only  recover  Damages  at  Law  for  this  Court  to  decree  the  Thing  in 
specie,  wherein  this  Court  doth  not  bind  the  Interest  of  the  Lands,  but  inforce  the 
Party  to  perform  his  own  Agreement,  and  decreed  the  Defendant  to  perform  the  said 
Articles,  and  convey  accordingly. 

[161]  Underwood  con.  Swain. 

1649,  f.  177. 

Will  on  Condition. 

The  Case  is.  That  Philip  Swain  being  seized  in  Fee  of  the  Lands  in  Question,^  by 
Will  devised  the  same  to  John  Swain  of  Langston  his  Kinsman  and  his  Heirs,  in  Con- 
sideration that  he  should  pay  all  his  Debts  and  Legacies,  by  which  Will  the  said  Philip 
appointed  his  Legacies  to  be  paid  within  two  Months  after  the  Death  of  Sibil  his  \\ife. 
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wlio  had  an  Estate  in  tlie  Piemisses  for  lier  Life,  and  lived  about  twelve  Year-s  after 
the  Deatli  of  the  said  Phili]),  and  in  tlie  mean  Time  married  the  PlaintiB'  Underwood, 
who  having  an  Estate  in  liight  of  his  said  Wife  for  her  Life,  purchased  the  Keversion 
thereof  after  the  Death  of  the  said  John  Swain  of  Langston,  of  John  Swain  the  Son 
and  Heir  of  the  said  John  Swain  of  Langston,  the  Devisee  of  the  said  Philip  Swain, 
and  afterwards  the  said  Plaintiff'  Underwood  paid  the  Debts  of  the  said  Philip  and  all 
the  Legacies,  except  two  five  Pounds  to  two  of  the  Legatees,  and  for  i^on-payment 
whereof  the  Defendant  John  Swain  entred  on  the  I'remisses  as  Heir  at  Law,  the  Con- 
dition being  broken.  But  before  the  said  Entry  the  Plaintiff  Underwood  sold  the 
Premisses  to  Toby  Pain,  and  the  said  Toby  [162]  Pain  devised  the  Premi.sses  to  the 
now  Plaintiffs  Thomas  and  John  Pain,  and  died,  pending  this  Suit,  which  the  now 
Plaintiff  revived. 

Tliis  Case  was  reduced  to  this  short  Question,  viz.  Whether  a  Court  of  Equity  can 
control  the  Law,  or  give  Relief  against  an  Entry  made  by  the  Heir  for  the  Breach 
of  a  Condition. 

This  Court  upon  View  of  Precedents  in  Cases  of  hke  Nature  was  clear  of  Opinion 
to  give  Relief  to  the  Plaintiffs  notwith.standing  the  said  Forfeiture,  and  decreed  the 
Plaintiffs  and  their  Heirs  to  enjoy  the  Premisses  against  the  Defendants  and  their 
Heirs. 

Thin  con.  Thin. 

1G50,  f.  290. 

The  Omission  of  these  W'ords  in  a  Settlement  (stand  and  be  seised)  relieved. 

The  Bill  is  to  have  Lands  settled  according  to  a  -Marriage- Agreement,  and  to  supply 
a  Defect  in  a  Conveyance  of  lb  Car.  1  [IGSD-IO],  made  pursuant  to  the  said  Agreement, 
the  Deed  being  since  miscarried  and  lost,  whicli  Deed  contained  a  Revocation  of  Uses 
limited  in  former  Deeds,  in  which  Deed  of  15  Car.  [1639-40]  these  Words,  viz.  (shall 
stand  and  be  seised)  are  not  mentioned,  for  Want  whereof  the  Defendant  at  a  Trial 
at  Law  in  Ejectment  got  a  Verdict. 

The  Plaintiff  insisted,  that  if  by  the  Defect  in  the  said  Deed  the  Estate  [163]  in- 
tended to  the  Plaintiff  should  be  avoided,  then  the  said  former  Settlements  would 
be  wlioUy  revoked,  and  the  Plaintiff  left  altogetlier  unprovided  for,  contrary  to  liis 
Father's  Intentions  and  the  Agi-eement  aforesaid. 

This  Court  upon  Perusal  of  Precedents,  and  advising  with  the  Judges  (the  Case 
being  of  Weight)  are  fully  satisfied,  that  the  said  Deed  was  not  voluntary  or  unduly 
obtained,  but  pursuant  and  in  Order  to  the  Marriage- Agreement,  and  was  made  on 
just  and  good  Considerations  of  Marriage,  although  it  be  not  so  express'd  in  the  Deed, 
and  of  natural  Affection  and  Settlement  of  an  Estate  on  his  Posterity,  and  no  fraud 
therein. 

And  this  Court  is  of  Opinion,  that  it  cannot  .stand  with  Equity  on  Ju.stice,  that 
the  said  Convej-ance  made  with  Intent  to  advance  the  Plaintiff's  Marriage  should 
destroy  the  former  legal  Settlements,  whereby  he  stood  provided  for,  and  leave  him 
totally  de.stitute,  and  no  Ways  provided  for  through  Want  of  those  Words  (shall  stand 
and  be  seised)  in  the  said  Deed  which  if  wanting,  might  be  probably  omitted  by  the 
Negligence  or  Slip  of  the  Clerk  that  ingrossed  it,  and  therefore  this  Court  is  of 
Opinion,  that  the  Plaintiff  ought  to  be  relieved  in  Equity,  and  decreed  the  Plaintiff 
and  the  [164]  Heirs  of  his  Body  according  to  the  Limitation  of  the  said  Deed  shall, 
notwithstanding  the  Omission  of  the  aforesaid  WWds  (shall  stand  and  be  seised)  in  the 
said  Deed,  and  notwithstanding  any  Act  done  by  the  Defendant,  enjoy  against  the 
Defendant,  his  heirs,  &c.,  as  well  as  if  the  said  Words  had  been  perfectly  in  the  said 
Deed,  and  the  said  Defect,  not  happened  therein  :  and  the  said  Defendant,  his  Heirs, 
&c.  to  take  no  Advantage  of  the  said  Omission. 

DOMINA    A.SHTON    COn.    ASHTON. 

1650,  f.  534. 
Alimony  decreed. 

Tiie  Plaintiff's  Suit  is  to  bs  relieved  against  the  Dafendant,  her  liu  sband,  for  Alimony, 
which  upan  several  long  Hearings  and  all  Considsrations  imaginable  taken  in  this 
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Cause,  being  a  Case  of  great  Consequence  and  between  Persons  of  Quality,  tlie  De- 
fendant refusing  to  eomplj-  with  the  Court's  Mediation. 

Tliis  Coiu-t  decreed  the  Defendant  to  pay  to  the  PlaintiflF  £300  per  Ann.  so  long 
as  they  hved  a-part. 

Orlib.ar  con.  Bromsau 
1651,  f.  189. 

Surplusage  of  an  Estate  decreed  to  the  Heir,  not  to  the  Executor.     TliLs  is  now 

settled  contra. 

The  Surplusage  of  an  Estate  after  Debts,  Legacies  and  Portions  paid,  ordered  by 
tliis  Court  not  to  go  to  the  Executor,  but  to  the  Heir. 

[165]  Dutchess  of  Hamlton  can.  Countess  of  Dielton  and  Lord  Cranborne, 

1654,  f.  1330. 
Mortgage  in  Trust. 

That  James  Earl  of  Dirlton,  being  seized  in  Fee  of  the  Manor  of  Wauborough 
and  Gilford  Park,  mortgaged  the  same  on  the  '24:th  of  May,  1649,  to  Finch  Prestwood, 
and  Pratt  and  their  Heirs  for  £2500  redeemable  on  the  Re-payment  thereof  with 
Interest,  whereas  the  said  Money  was  never  borrowed  by  the  said  Earl,  but  the  said 
Conveyance  was  in  Trust  for  the  said  Earl,  and  to  such  to  whom  he  should  dispose 
the  Premisses.  But  in  the  same  Month  of  ^Lly,  the  said  Earl  borrowed  of  the  Defendant 
Weston  £2500,  and  on  the  7th  of  May,  1G49,  conveyed  the  Manor  of  Wauborough 
and  Ridglands  and  other  Lands  unto  the  Defendant  Weston  and  his  Heirs,  redeemable 
on  the  Re-payment  thereof  with  Interest.  And  for  Non-payment  the  Premisses  became 
forfeited  in  the  said  Earl  of  Dirlton's  Life-time,  who  having  such  Title,  Trust  and 
Equity  of  Redemption  in  the  said  Premisses  by  Deed  24  April,  1650,  granted  to  the 
Countess  of  Dirlton  the  said  Premisses  for  her  Life,  and  by  another  Deed  27  April, 
1650,  declaring  his  Mind  touching  the  Inheritance  and  [166]  Trust  thereof,  did  grant 
to  the  Plaintiff  and  his  Heirs  all  the  Manor  of  Wauborough,  Gilford  Park,  and  the 
Premisses  from  and  after  the  Death  of  the  Plaintiff's  Mother,  the  said  Countess  of 
Dirlton,  and  after  the  said  Earl  died  possessed  of  the  said  Premisses,  leaving  the  Plaintiff 
and  Defendant  the  Lady  Cranborne,  his  Daughters  and  Co-heirs ;  and  the  Plaintiff" 
by  Virtue  of  the  said  Grant  and  the  Declaration  of  the  said  Earl,  being  intitled  to  the 
Trust  of  the  said  Premisses,  conveyed  to  the  said  Finch.  Prestwood  and  Pratt,  after 
the  Death  of  the  said  Countess  of  Dirlton  her  Mother  as  aforesaid,  seeks  to  have  the 
same  conveyed  to  her  by  the  said  Trustees,  and  also  the  said  Manor  of  \\  auborough, 
and  the  Premisses  mortgaged  to  the  said  Weston,  subject  to  the  Equity  of  Redemption. 

The  Defendants,  the  Trustees,  confess  the  Trust  aforesaid,  and  the  Defendant 
the  Lady  Cranborne  insists  that  the  said  Earl  had  no  Power  to  make  the  .said  Deed, 
neither  can  the  same  convey  the  Trust  and  Equity  of  Redemption,  nor  could  be  so 
intended,  the  Intention  of  the  said  Earl  appearing  otherwise  in  a  Codicil  of  the  Earl's 
Will  dated  the  16th  of  April,  1650,  and  if  he  had  not  made  the  Conveyances  of  the 
Premisses  to  the  Defendant,  but  been  himself  legally  seised  [167]  of  the  Premisses 
when  he  made  the  said  Deed  to  the  Plaintiff',  it  would  not  have  been  good  in  Law, 
and  therefore  ought  not  to  be  construed  in  Equity  to  be  good  to  pass  the  said  Trust 
and  Equity  of  Redemption,  and  that  the  said  Earl  formerly  often  declared  that  his 
Land  should  equally  descend  to  his  two  Daughters,  which  was  proved  by  Sir  John 
Scott :  But  on  reading  the  Deed  27  April,  1650,  and  the  Declaration  of  the  said  Earl 
at  the  Making  thereof,  that  the  Plaintiff  should  have  all  the  said  Premisses  as  aforesaid, 
for  that  he  sufficiently  provided  for  the  said  Defendant  before. 

This  Court  being  assisted  with  the  Judges  was  satisfied,  that  it  was  the  clear  Inten- 
tion of  the  said  Earl,  that  the  Plaintiff  should  have  all  the  said  Premisses,  and  that  by  the 
said  Deed  and  Declaration  the  Plaintiff  is  intitled  unto  the  Trust  and  Equity  of  Re- 
demption aforesaid,  and  decreed  the  Trustees  to  convey  the  same  accordingly  to  the 
Plaintiff  and  her  Heirs,  and  that  the  Defendant  Weston  and  his  Heirs  after  the  Mort- 
gage satisfied  shall  convey  the  Reversion  after  the  Countess  of  Dirlton's  Death  to 
the  Plaintiff  and  her  Heirs,  and  decreed  that  the  said  Dutchess  and  her  Heirs  shall 
enjoy  all  the  said  Premisses  again.st  the  Defendant  the  Lady  [168]  Cranborne  and 
the  said  Trustees,  paying  the  Proportion  of  the  said  Mortgage-Money  aforesaid. 
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Amby  con.   GOWER. 

1655,  f.  796. 

Devise  that  Executors  shall  sell  Lands,  &c.  they  do  not  sell,  decreed  that  the  Heir 
shall  join  in  the  Sale  for  Payment  of  Debts. 

The  Bill  is,  that  the  Plaintiffs  being  Creditors,  and  Executors  to  Creditors  of  Eobert 
Walker,  to  have  Lands  sold  according  to  the  Will  of  the  said  Eobert  Walker  for  Satis- 
faction of  their  Debts. 

The  Words  of  the  said  Will  being  :  My  Will  and  Mind  i.s,  and  I  do  hereby  authorize 
that  my  Executors  shall  sell  my  Woodlands  and  Woods  thereupon  growing,  calkd 
Barnes,  to  any  Person  or  Persons  whatsoever,  and  their  Heirs  and  Assigns  for  ever, 
for  the  best  Value,  with  convenient  Speed  as  may  be,  and  with  the  Money  to  pay  alk 
my  just  and  due  Debts. 

The  Question  being,  whether  the  Executor  of  the  said  Eobert  Walker  having  not 
sold  the  said  Lands  according  to  the  Direction  of  the  said  Will,  the  heirs  of  the  said 
Robert  shall  be  decreed  to  sell  the  same. 

This  Court,  witli  the  Assistance  of  the  Judges  and  reading  of  Precedents,  declared 
that  they  were  of  Opinion,  that  the  Plaintiff's  ought  to  be  reliev'd,  and  that  th<' 
[169]  said  Lands  and  Woods  thereon  growing  ought  to  be  disposed  of  and  sold,  and 
that  the  Heirs  of  the  said  Robert  join  in  the  Sale  thereof  for  the  Payment  of  the  Debts, 
and  decreed  accordingly. 

Smith  con.  Valence. 

1655,  f.  1489. 

Mortgagee  purchaseth  the  Lands  mortgaged,  the  Plaintiff  who  had  Title  of  Redemption 
shall  declare  whether  he  will  redeem  or  not,  before  the  Validity  of  the  Mortgage 
sliall  be  tried  at  Law. 

The  Defendant  being  a  Mortgagee  of  the  Premisses,  afterwards  purchased  the- 
same  for  valuable  Consideration,  and  the  Plaintiff  having  the  Title  of  Redemption 
would  before  he  redeem  have  the  Validity  of  the  said  Mortgage  tried  at  Law. 

But  the  Defendant  insists  that  the  Plaintiff  may  pay  him  his  Principal,  Interest 
and  Cc)Sts.  or  otherwise  be  at  Lil)erty  to  recover  the  Premisses  ;  and  the  Plaintiffs- 
desiring  he  may  not  redeem  till  the  Validity  of  the  said  Mortgage  appear  at  Law,  which 
the  Defendants  opposed,  alledging,  the  Plaintiff  ought  then  first  to  declare,  whether  h& 
will  redeem  or  not,  it  being  against  the  Rules  of  Justice  for  the  Plaintiff  to  have  the 
Equity  of  Redemption  from  the  Defendant  after  he  had  endeavoured  to  avoid  his  Title. 

This  Court,  on  reading  Precedents  on  the  Plaintiffs  Part,  was  of  Opinion,  that 
the  Defendant  being  Purchaser  for  valuable  Consideration,  the  Plaintiff  ought  [170]  now 
to  declare  he  will  redeem  the  mortgaged  Premisses  before  he  endeavoured  to  avoid 
his  Title,  and  that  if  he  will  redeem  he  ought  to  pay  the  Defendant  all  his  principal 
Money  due  thereon,  witli  Damages  and  Costs,  and  the  Plaintiff  refusing,  this  Court 
dismiss'd  the  Plaintiff  "s  Bill. 

Cox  con.  Brown. 

1G5G,  f.  558. 

Lease  forfeited  by  Alienation  without  Licence  by  Executor,  rehev'd,  it  being  sold 

for  Payment  of  Debts. 

The  Bill  is  to  be  reheved  against  the  Forfeiture  of  a  Lease,  in  which  tliere  is  a  Cove- 
nant, that  if  the  Lessee  should  let  the  Premisses  for  any  longer  than  three  Years,  except 
to  the  ^^  ife  or  Children  of  the  said  Lessee,  without  Licence  of  the  Lessor  or  his  Assigns 
first  had,  then  the  said  Lease  to  be  void. 

That  the  Defendants  have  entred  upon  the  Premisses  on  Pretence  that  the  Executors- 
of  the  Lessor  did  ahen  the  same  to  the  Plaintiff  without  Licence,  and  have  ousted  the 
Plaintifi'  who  purchased  the  same. 

This  Court  on  reading  Precedents,  forasmuch  as  the  said  Executors  sold  the  Lease 
for  Payment  of  Debts  to  which  the  same  was  liable,  and  if  she  had  not  been  Executrix 
there  had  been  no  Forfeiture  :  This  Court  decreed  the  Plaintifi'  to  be  reheved  against 
the  said  Forfeiture. 
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[171]  Welden  con.  Rallison. 

1656,  f.  1088. 

Judgments  and  Statutes  bought  and  laid  upon  Lands  mortgaged  and  a  long  Time 

forfeited  set  aside,  they  being  after  an  old  Decree  for  Redemption. 

That  WiUiam  Welden  for  £600  lent,  conveyed  and  mortgaged  Lands  to  Lewis  James 
and  his  Heirs  in  18  Jac.  [1620-21]  on  Condition  of  Redemption,  and  acknowledged  a 
Statute  of  £1000  to  the  said  James  for  Performance  of  Covenants  in  the  Mortgage- 
Deed,  which  Mortgage  being  forfeited,  the  said  Welden  in  1632,  exhibited  his  Bill 
against  the  said  James  for  Redemption,  and  in  16.39,  obtained  a  Decree  which  is  signed 
and  inrolled ;  but  before  the  Performance  of  the  Decree,  James,  who  since  the  For- 
feiture had  incumbred  the  Premisses,  and  the  said  Welden  died,  and  the  Heirs  of  Welden 
had  Orders  for  to  have  the  Benefit  of  the  Decree  against  the  Co-heirs  of  the  said  James, 
and  in  1646,  the  Heir  of  Welden  exliibited  his  Bill  for  Redemption,  and  had  a  Decree 
to  confirm  the  first  Decree  and  then  died,  and  the  now  PlaintiflF  Welden,  his  Brother 
and  Heir,  had  Orders  to  have  the  Fruit  of  the  said  Decrees,  and  Welden  appointed 
the  Premisses  to  be  made  to  the  Plaintiff  Goldston. 

But  the  Defendant  Ralhson  to  undermine  the  Decree  in  1649,  bought  of  the  Exe- 
cutors of  one  Alexander  two  Bonds  [172]  of  £200  a-piece,  entred  into  by  the  said  James 
in  1629,  and  also  one  Bond  of  £100  in  1642,  and  three  Bonds  entred  into  by  the  said 
James  in  1637,  for  £300  which  were  assigned  to  Rallison  in  1648,  and  bought  also 
a  Statute  of  £300  in  1629,  and  an  Extent  for  £300,  which  extent  was  not  made  till 
1649,  upon  all  which  Bonds  and  Statutes  the  said  Rallison  hath  extended  the  Premisses, 
which  the  Plaintiff  insists  is  all  pendente  lite. 

The  Defendant  Ralhson  insists,  he  is  a  Purchaser  for  valuable  Consideration  of 
the  said  Incumbrances  and  a  Stranger,  and  not  a  Party  nor  privy  to  the  former  Suits, 
and  a  real  Creditor  for  £635,  and  after  so  long  a  Forfeiture  he  ought  not  to  be  bound 
by  the  said  Decrees. 

This  Court  declared  that  the  Judgments  recovered  on  the  said  Bonds  ought  not 
to  attach  the  said  mortgaged  Premisses,  they  being  after  the  first  Decree,  and  decreed 
them  and  the  Extents  thereon  to  be  set  aside.  And  all  Leases,  made  by  James  at 
Rack  and  improved  Rent,  are  to  be  allowed  and  stand  good,  otherwise  not. 

[173]  Whitehorn  con.  Edwards. 

]  656,  f.  335. 

Trust. 

The  Bill  is  to  compel  the  Defendant  to  perform  a  Trust,  and  to  redeem  the  Premisses  ; 
The  Defendant  denies  the  Trust,  and  insists  that  the  Premisses  were  conveyed  to  him 
absolutely  for  valuable  Considerations,  and  that  the  Plaintiff  hath  denied  the  same 
to  be  a  Trust  in  several  Answers. 

This  Court  nevertheless  decreed  the  Defendant  to  come  to  an  Account  with  the 
Plaintiff  touching  the  Premisses. 

Goodwin  con.  Goodwin. 

1658,  f.  922. 

Two  voluntary  Conveyances,  one  set  up  against  the  other. 

The  Question  being  between  two  voluntary  Deeds,  the  Defendant  claiming  by 
the  first  and  executed,  and  the  Plaintiff  claims  by  the  latter. 

This  Court  ordered  the  Plaintiff  to  produce  Precedents  where  a  former  voluntary 
Conveyance  hath  been  by  this  Court  set  aside,  as  this  Case  is,  that  a  subsequent  Con- 
veyance, which  is  also  voluntary,  may  take  Place. 
'  This  Court  dismiss'd  the  Plaintiff's  Bill. 

[174]  Cooper  con.  Tragonwel. 

1659,  f.  134,  178. 

Witnesses  examin'd  to  support  an  Entail. 

The  Bill  is  to  have  Liberty  to  examine  Witnesses  to  support  an  Entail  in  this  Court : 
The  Defendant  pleaded,  and  this  Court  would  see  Precedents,  whether  the  Defendant 
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should  rmsw.T  tlic  Plaintiff's  Bill  so  far  as  to  enable  the  Plaintiff  to  examine  Witnesses 
to  the  Purpose  aforesaid. 

This  Court  ordered  the  Plaintiff  to  reply  to  the  Defendant  s  Plea,  and  to  examine 
to  whatsoever  Matter  the  said  Defendant  hath  put  in  Issue  to  his  Plea. 

Apprice  con.  Flower. 

12  Car.  2,  f.  485  [1660-61]. 

Settlement  of  a  Lease. 

This  is  on  a  Case  stated,  viz.  That  John  Flower  the  Elder,  being  possessed  by  several 
Leases  and  Assignments  for  several  Terms  of  Years  of  the  Premisses,  made  his  Will, 
and  Eleanor  his  Wife  Executrix,  who  proved  the  same,  and  made  her  Will,  and  Jeflery 
Son  of  the  said  John  and  Eleanor  her  Executor  ;  and  the  said  Jetfery  made  his  Will, 
[176]  and  the  Plaintiff'  Eleanor  and  the  Defendant  John  Flower  his  only  children  his 
Executors,  and  died,  and  by  his  said  Will  bequeathed  unto  tliem  all  bis  Personal  Estate, 
to  be  divided  between  them,  and  the  said  John  Flower  the  Elder,  by  Deed  4  Aug.  38 
Eliz.  [1590]  in  Consideration  of  a  Marriage  between  the  said  Jeffery  and  Mary  Compton, 
assigned  the  Premisses  and  Terms  therein  unto  Anthony  Self  and  others,  to  the  Use 
of  the  said  John  Flower  the  Elder  for  Life,  and  the  Trustees,  whereof  the  said  Anthony 
Self  was  the  Survivor,  their  Executors  and  A.ssigns  should  after  the  said  John's  Decease 
stand  pissessed  of  the  North  Part  of  the  Premisses  to  the  Use  of  the  said  Eleanor  Flower 
for  her  Life,  and  after  to  Jeft'ery  for  Life,  and  after  to  his  eldest  Son  of  the  Body  of  Mary 
Compton  for  Life,  and  after  to  the  second  Son  of  the  said  Jefl'ery  and  Mary,  and  after 
to  the  next  Son  for  Life,  and  .so  from  Son  to  Son  of  the  said  Jeffery,  the  one  after  the 
other  tor  Life,  until  the  End  of  the  said  Terms  ;  and  if  the  said  Jeffery  should  die 
without  any  Son,  or  Issue  Male  of  his  Body,  either  by  the  said  Mary,  or  otherwise, 
or  if  <all  his  Sons  should  die  before  the  End  of  the  said  Terms,  then  he  limits  the  same 
to  John  Flower,  son  of  tlie  said  John  the  Elder,  and  Jolin  his  Son  ;  and  that  the  said 
[177]  Trustees  should  stand  possessed  of  the  Residue  of  the  Piemisses  a'ter  the  Death 
of  the  said  John  Flower  the  Elder,  to  the  Use  of  the  said  Jeffery  for  Life,  and  after 
to  the  said  Mary  for  liife,  and  after  to  the  eldest  Son  of  the  said  Jeft'ery  and  Mary  for 
Life,  and  after  to  the  next  Heir  Male  of  Jeffery  and  Mary  for  Life,  and  so  from  one 
Heir  Male  to  the  other  Heir  Male  of  the  said  Jeffery,  one  after  the  other  for  Life,  until 
the  end  of  the  said  Terms  ;  and  if  the  said  Jeffery  should  die  without  any  Son,  or 
Issue  Male  by  the  said  Mary,  or  other  Wife,  or  if  all  his  Sons  should  die  before  the^End 
of  the  said  Terms,  then  to  the  Use  of  his,  the  said  Jefl'ery's  and  Mary's  Daughter  and 
Daughters ;  and  for  Default  thereof,  to  the  Use  of  the  Executors  and  Assigns  of  the 
said  Jeffery ;  and  the  said  Jeffery  survived  John  the  Elder,  and  Eleanor  his  Wife, 
and  the  said  John  Flower  his  Brother  and  Nephew,  and  also  Mary  Compton,  and 
after  married  Ellen  Bowman,  by  whom  he  had  Issue  the  Plaintiff'  Eleanor  and  the 
Defendant  Thomas  his  only  Children,  and  the  Defendant  Thomas  Flower  entred  upon 
the  Premisses  in  16.50,  and  hath  enjoyed  them  ever  since. 

[178]  This  Court,  with  the  Assistance  of  the  Judges,  having  advisedly  considered 
of  the  Case,  are  clearly  of  Opinion,  that  the  Remainders  or  Limitations  of  the  Trust 
of  the  said  Term  to  the  first  and  other  Son  of  the  said  Jeffery  before  they  were  in  Being, 
and  also  the  subsequent  Limitations  and  Remainders  were  utterly  void,  and  tended 
to  raise  and  create  a  Perpetuity  contrjiry  to  the  Rules  of  Law,  and  the  whole  Trusts 
of  the  said  Terms  vested  in  the  said  Jeffery,  either  as  Executor  of  the  said  John  the 
Elder  that  created  the  same,  or  immediately  in  Respect  of  the  said  void  Remainders 
or  Limitations  :  and  also  that  the  Trust  of  the  said  whole  Estate  and  Terms  doth  belong 
to  the  Plaintiff  Eleanor,  and  the  Defendant  Thomas  Flower,  Executors  of  the  said 
Jeffery,  equally  to  be  divided  between  them,  and  decreed  the  Lands  according  to  the 
said  Tru<t  to  go  accordingly. 

Ven.\bles  con.  Foyle. 

12  Car.  2,  f.  670  [1660-(31]. 

Writ  of  Assistance  to  put  the  Plaintiff  in  Possession. 

The  Plaintiff  moves  for  a  Writ  of  Assistance  to  be  put  into  possession,  according 
to  a  Decree  and  Injunction  which  had  been  served,  but  disobeyed. 
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[179]  11'6  Defendant  insists,  tliat  tlie  Plaintiff  ought  to  prosecute  tlie  Defendant 
with  all  Process  of  Contempt  to  inforce  the  Defendant  to  yield  Obedience  to  the  Decree 
before  any  Injunction  or  Writ  of  Assistance  can  regularly  be  awarded  for  Possession, 
by  the  Rules  of  this  Court,  and  that  there  hath  been  no  other  Process  than  an  Attach- 
ment issued  against  the  Defendant  for  Breach  of  the  Injunction  or  Non-performance 
of  the  Decree,  it  was  referred  to  the  Six  Clerks. 

The  Six  Clerks  certified,  that  they  do  find  that  by  a  Rule  in  the  Lord  Bacon's  Time 
all  Process  of  Contempt  ought  to  issue  against  the  Person  to  a  Serjeant  at  Arms  before 
an  Injunction  should  issue  for  the  Possession  ;  and  that  they  had  seen  Precedents 
in  Queen  Elizabeth's  Time,  and  the  Beginning  of  King  James,  agreeing  with  the  said 
Rule,  but  they  did  not  conceive  that  the  said  Rule  did  bind  the  Prerogative  of  this 
Court,  but  that  if  the  Court  saw  just  Cause  upon  Motion,  upon  an  Attachment  only, 
to  grant  an  Injunction,  and  that  there  are  divers  Precedents  to  that  Purpose,  and  that 
by  the  late  Rules  the  Course  hath  been  upon  Affidavit  of  Personal  Service  of  the  Decree 
and  an  Attachment  upon  Motion  to  grant  an  Injunction,  and  upon  Contempt  thereof 
[180]  '1  Commission  was  granted  to  put  and  keep  the  Party  in  Possession. 

This  Court  upon  reading  Precedents  in  the  Lord  Coventry's  Time,  and  of  Affidavits, 
whereby  it  appears  that  Possession  hath  been  demanded,  and  refused  to  be  delivered 
according  to  the  Injunction  which  was  served  and  disobeyed,  ordered  that  a  Commis- 
sion or  a  Writ  of  Assistance  be  awarded,  to  put  and  keep  the  Plaintiff  or  his  Agents 
in  Possession,  nisi  causa. 

The  Defendant  insisted,  that  though  he  be  prosecuted  to  a  Serjeant  at  Arms,  that 
by  the  Course  of  the  Court  after  a  Serjeant  at  Arms  an  Injunction  for  Possession  must 
be  first  granted  and  served,  and  the  Party  in  Contempt  for  not  obeying  thereof,  before 
a  Writ  of  Assistance  is  to  issue,  especially  against  Tenants  of  the  Premisses  who  were 
not  Parties  to  the  Suit,  and  that  there  is  no  injunction  for  Possession,  since  the  Serjeant 
at  Arms  ;  but  in  the  End  this  Court  discharged  the  Writ  of  Assistance  and  Injunction 
formerly  granted  as  irregular,  and  the  Plaintiff  to  issue  out  all  Process  of  Contempt 
in  Course  to  a  Serjeant  at  Arms  before  an  Injunction  to  issue. 

[181]  TiLi-Y  fori.  Egerton. 

12  Car,  2,  f.  170  [1660-61]. 

See  Vol.  3,  pa.  63,  S.  C.     Mortgage. 

That  Nicholas  Tilly  the  Plaintiff's  Brother  being  seised  in  fee  of  Lands  by  Deed 
in  16-12,  mortgaged  the  Premisses  to  John  Egerton  in  Fee  for  £150  with  Interest, 
payable  in  1613,  and  £6  upon  that  Day  annually,  tiU  1649,  and  the  28th  of  March, 
1649,  for  the  Payment  of  £108,  by  Nicholas  Tilly,  his  Executors,  Administrators  or 
Assigns  ;  that  afterwards  in  the  Presence  of  John  Egerton  the  Plaintiff'  pvu'chased 
the  Fee-simple  of  the  Premisses  of  Nicholas  Tilly,  and  paid  him  Part  Oi  the  Purchase- 
Money  in  Hand,  and  gave  him  Security  for  the  Residue.  And  in  1652  the  Plaintiff 
agreed  with  the  said  John  Egerton  for  the  Redemption  and  the  Purchase  of  the  Pre- 
misses of  him,  and  in  Satisfaction  thereof  the  Plaintiff'  was  to  pay  him  £6  for  ten  Years, 
from  Lady-Day  the-n  next,  and  £120  at  the  ten  Years  End,  and  at  the  ten  Years  End 
the  Premisses  to  be  conveyed  to  the  Plaintiff',  and  the  Deeds  to  be  delivered  up,  and 
upon  the  said  Agreement  tlie  Deed  of  Mortgage  and  other  Writings  were  by  Con.-ent 
to  be  delivered  up  to  one  Collier  to  draw  the  Agreement,  and  before  the  Agreement 
was  drawn,  the  .said  John  Egerton  in  1653  died,  [182]  leaving  Vincent  Egerton  his 
Brother  and  Heir,  and  the  Defendant  Julian  his  Relict,  and  Julian  took  Administra- 
tion; and  that  after  John  Egerton 's  Death,  the  said  Vincent  and  Julian  contested 
who  should  have  the  £6  per  Annum  ;  Vincent  claiming  it  as  Heir,  and  Julian  as  Ad- 
ministratrix, and  each  threaten'd  the  Plaintiff  to  recover  the  same  from  him  again  : 
so  that  ever  since  John  Egerton 's  Death  the  Plaintiff  is  in  Arrear  of  it ;  that  Vincent 
died,  leaving  the  Defendant  William  his  Son  and  Heir,  between  whom  and  Julian 
the  same  Dispute  grew,  so  that  to  whom  the  £6  per  Annum  and  Arrears  this  Court 
should  adjudge  it  to  belong,  and  the  growing  payments,  and  the  £120  at  the  ten  Years 
End,  and  the  Premisses  then  to  be  conveyed,  is  the  Bill. 

The  Defendant  insists,  that  Julian  exhibited  her  Bill  against  the  said  Vincent 
Egerton  and  Nicholas  Tilly,  to  have  the  j\h)rtgage-Money  paid  to  her  as' Administratrix 
to  John  Egerton,  but  failed  therein.     The  Defendant  Julian  claims  the  Mortgage- 
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Money  by  the  Plaintiff's  Agreement  witli  John  Egerton  as  his  Administratri.x  to  enalile 
her  to  pay  his  Debts,  he  not  leaving  Assets  sufficient. 

This  Court,  ^yith  the  Assistance  of  the  Judges,  decreed  the  Plaintiff  shall  have 
Redemption  of  the  Mortgaged  Premisses  ;  [183]  'ind  forasmuch  as  the  Defect  of  Assets 
of  the  Mortgagee  was  not  proved.  This  Court  was  of  Opinion,  That  tlie  Heir  of  the 
Mortgagee  ought  to  liave  the  Money  to  be  piid  for  the  Kedeniption  of  the  Prenii.sses, 
and  decreed  the  Arrears  of  the  £6  per  Annum,  and  tlie  growing  Payments  for  tlie  ten 
Years,  and  the  £120  at  the  ten  Years  End  shall  be  paid  by  the  Plaintiff  to  the  Defendant 
William  Egerton. 

But  note  ;  The  Point  is  now  settled,  That  in  all  Cases  the  Mortgage-]\Ioney  is  to 
be  piid  to  the  Executor  or  Administrator.     See  Max.  Eq.  p.  21,  and  3  Chan.  R.  20,  21. 

Wii.u.^MS  con.  DUTTON. 

12  Car.  2,  f.  109  [1600-01]. 

Jurisdiction  of  Chester. 

This  Court  with  the  Assistance  of  the  Judges  allow'd  tlie  Jurisdiction  of  the  County 
Palatine  of  Chester. 

WiTCHCOT  con.  SoucH. 

12  Car.  2,  f.  n2[100O-01]. 

The  Time  of  S;de  of  Lands  by  Trustees  elapsed,  yet  decreed  to  proceed  in  the  Sale. 

The  Time  for  the  Sale  of  Lands  by  Trustees  being  elapsed,  so  that  the  Trustees  have 
no  Power  to  execute  the  Trust;  this  Court  with  the  Assistance  of  the  Judges,  were 
of  Opinion,  that  by  tlie  Elapse  of  Time,  no  Advantage  ouglit  to  be  taken,  but  decreed 
the  Trustees  to  proceed  with  the  Sale  notwithstanding. 

[184]  MiCKLETHW.UT  COn.   BO.VTMAN. 

12  Car.  2,  f.  179  [lGOO-61]. 
Interest  for  Rents  and  Profits. 

This  Court  would  not  allow  Interest  for  Rents  and  Profits. 

Saunders  con.  Hord. 

12Car.  2,  f.  332  [1660-01]. 

Demur  to  a  Bill  for  Redemption  of  a  Mortgage,  because  of  the  Antiquity,  and  plead 

the  Stat.  21  Jac.  good. 

The  Plaintiff  seeks  a  Redemption  of  a  Mortgage  as  Heir  and  Administrator  of  the 
Mortgagor  ;  the  Defendant  demurs  for  tliat  he  ought  not  to  be  troubled  or  questioned 
for  any  Matters  in  the  Bill,  in  Regard  of  the  Antiquity  of  the  Transactions,  they  being 
not  privy  or  Parties,  the  Matters  being  acted  in  38  Eliz.  [1595-96]  and  pleaded  that 
the  Plaintiff  hath  not  made  any  Entry  in  twenty  Y'ears,  and  is  barred  by  the  Statute 
21  Jac.  the  Plaintiff  claiming  as  Heir  to  his  said  Father,  and  pleaded  also  a  Fine  and 
Recovery  suffer'd  by  the  said  Father  in  3  and  15  Jac.  [1005-6  and  1017-18].  This 
Court  allow'd  both  the  Plea  and  Demurrer. 

Pollard  con.  Do^l  Greenvil. 

12Car.  2,  f.  429  [1660-01]. 

Power  to  lease,  &c. 

That  one  George  Cuttiford  in  1031.  became  bound  in  a  Bond  of  £200  for  Payment 
of  £104  which  Money  was  [185]  imployed  for  the  Use  of  the  Defendant  Dame  Greenvil 
during  her  Widowhood,  and  she  in  December  1073,  in  Pursuance  of  a  Power  reserved 
to  her  by  the  Deed  of  Settlement  of  her  Estate  before  her  Marriage  with  Sir  Richard 
Greenvil  to  make  Leases  for  three  Lives  or  twenty-one  Years  of  any  Part  of  her  said 
Estate,  she  in  Consideration  of  several  Debts,  a-s  also  of  the  said  Bond  of  £200  demised 
to  the  said  Cuttiford,  his  Executors,  &c.  the  Premisses  for  twenty-one  Years,  to  com- 
mence from  and  after  the  25th  of  March  then  next  ensuing,  for  saving  harmless  the 
said  Cuttiford,  his  Heirs,  &c.  from  the  said  Bond. 

The  Defendant  Dame  Greenvil  insisted,  That  the  Power  reserved  to  her  was  only 
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to  make  a  Lease  or  Leases  in  Possession,  and  the  Lease  made  by  her  to  Cuttiford  was 
to  commence  from  a  Time  to  come,  so  that  the  same  was  void  in  Law,  and  tliat  if  the 
Lease  were  good,  yet  she  received  the  Profits  during  Coverture,  and  so  not  accountable 
for  them. 

This  Court  was  assisted  with  the  Judges,  and  it  appearing  that  the  Debt  now  in 
Question  was  taken  up  and  imployed  for  the  Use  of  the  Defendant  Dame  GreenvD, 
who  created  tlie  Trust  for  the  Payment  of  lier  Debts,  and  she,  by  Virtue  of  tlie  Power 
reserved  to  lier  before  Marriage,  received  tlie  Profits  of  the  Premisses  ;  [186]  "ud  altho' 
the  Lease  granted  to  Cuttiford  may  not  in  Strictness  of  Law  be  a  good  Lease,  yet  this 
Court  was  satisfied  tliat  the  same  doth  amount  to  a  good  Declaration  of  lier  Power 
in  Equity  to  make  a  Lease  for  twenty-one  Years  in  Being,  and  that  her  Reception  of 
the  Profits  was  under  that  Power,  and  subject  to  the  Trust,  and  decreed  that  the  said 
Debt  in  Question  be  paid  to  the  Plaintiff,  and  in  Respect  the  principal  Debt  and  Damages 
doth  surmount  the  Penalty  of  the  Bond,  it  was  also  decreed  that  the  Defendant  shoidd 
pay  £200. 

Lapworth  con.  SmxH. 

12  Car.  2,  f.  11,  471,  738,  883  [lGGO-61]. 

Redemption  by  the  Heir.    N.  B. — This  is  now  othervrise  settled. 

This  Court  decreed  the  Heir  to  have  the  Redemption  of  the  Premisses,  and  not  the 
Administrator  (§.  ante,  1G4). 

RussEL  con.  BoDVii,. 

12Car.  2,  f.  38[1GG0-G1]. 

Alimony. 

The  Plaintiff  moves  for  a  Commission  to  the  Sheriff  to  put  the  Plaintiff  and  his 
Sequestrators  in  Possession. 

The  Defendants  insist,  that  the  Commission  desired  is  to  execute  Orders  for  Alimony, 
for  which  there  is  now  no  Jurisdiction  in  this  Court,  and  there  is  now  no  Law  in  Being 
to  support  any  such  Decree  ;  and  if  there  were,  there  is  no  [187]  Decree  signed  and 
inroUed;  and  a  Sequestration,  Injunction,  and  Commission  are  not  grantable  but  on 
a  Decree  signed  and  inrolled,  and  are  not  to  extend  to  an  Agent  of  a  Sequestrator,  nor 
the  Commission  to  the  Sheriff  is  awardable  before  one  first  to  the  Justices. 

This  Coui-t  being  assisted  with  the  Judges  on  this  Point,  whether  the  Act  for  judicial 
Proceedings  did  revive  and  maintain  the  Decree  made  for  Alimony  in  tliis  Cause,  or 
not. 

His  Lordship,  after  hearing  of  the  learn'd  Arguments  on  both  Sides,  declared,  That 
inasmuch  as  the  Decree  made  in  this  Cause  doth  depend  on  his  Lordship's  Judgment, 
his  Lordship  referred  it  to  several  of  the  Judges  upon  the  Arguments. 

The  Plaintiff  moved  for  a  Writ  of  Assistance  to  put  the  Plaintiff's  Sequestrators 
in  Possession  of  the  Lands  decreed,  the  said  Decree  being  certified  to  be  a  good  Decree. 

His  Lordship  declared,  That  he  doth  conceive  the  Decree  to  be  in  Force,  and  leaves 
the  Plaintiff'  to  proceed  tliereupon  as  upon  other  Decrees. 

The  Defendant  sued  out  all  Process  to  a  Serjeant  at  Arms,  whereon  a  Sequestration 
issued,  and  Injunction  to  Commissioners. 

[188]  This  Court  ordered  a  Commission  to  the  Sheriff  to  put  the  Plaintiff's  Seques- 
trators into  Possession. 

Underhil  con.  WmxcHOT. 

12Car.  2,  f.  4G0[1GG0-61]. 
Injunction  for  Possession. 
The  Defendant  being  in  Contempt  for  not  performing  a  Decree  to  an  Attachment , 
an  Injunction  for  Possession  was  awarded. 

Plumpton  con.  PLUirPTON. 

12  Car.  2,  f.  18G  [IGGO-Gl]. 

£200  devised  to  two  of  the  Children  of  J.  S.  begotten  or  hereafter  to  be  begotten,  one 

was  born  at  the  Time  of  the  said  Will,  she  shall  have  £100. 

That  Henry  Plumpton  the  Plaintiff's  late  Grandfather  deceased,  being  seised  in  Fee 

of  Lands  and  of  a  Personal  Estate  in  1638,  made  his  Will,  and  his  eldest  Son  Andrew 

0.  I.— 18 
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I'lumptiiu,  the  Defendant,  Executor,  whereby  he  devised  to  two  of  the  Children  of 
Henry  Plunipton.  his  younger  Son  (the  riaintiff's  Fatiier),  either  aheady  begotten, 
or  which  hereafter  shall  be  lawfully  begotten  on  the  Body  of  Christian  his  then  Wife. 
£100  a-piece  to  each  of  them  to  be  ]nk\  unto  them  at  their  .several  Ages  of  twenty-one 
or  Day.s  of  .Marriage,  which  should  first  happen,  and  after  died  ;  and  at  the  Time  of 
the  said  Will  the  I'laintiti'  was  the  eldest  Daughter  of  tlie  said  Henry  Plunipton  the 
younger  in  the  Will  named,  and  is  of  the  Age  of  [189]  twenty-one,  and  .so  is  intitlcd  to 
have  the  said  I'lOO  and  Damages  as  aforesaid. 

The  Defendant  insists.  That  the  said  Legacy  belongs  to  tlic  I'laintifi's  younger 
Si.sters.  will)  were  born  since  the  Testator's  Death,  and  in.<ists.  that  if  the  Testator  had 
intended  £100.  I'art  of  the  said  £200  Legacy  to  tiie  Plaintitl'.  he  would  have  named  her 
in  the  Will,  in  Regard  she  was  the  Daughter  of  tiie  said  Henry  and  Ciiristian,  and  born 
before  the  making  of  the  said  Will,  and  therefore  supposeth  the  Intent  of  the  Testator 
was  to  leave  the  Disposing  thereof  to  the  said  Defendant,  to  the  End  he  might  dispose 
thereof  at  his  Discretion  to  such  of  the  ('hildren  of  the  said  Henry  and  Christian 
his  Wife,  as  were  most  de.serving,  and  that  by  the  Words  of  the  said  Will,  the  Children, 
that  were  afterwards  begotten  between  Henry  and  Christian,  should  be  equally  con- 
cerned with  the  Plaintiff',  who  hath  a  Brother  and  Sister  since  born  of  the  said  Christian, 
who  may  claim  the  .same  of  this  Defendant,  they  having  as  much  Right  and  Interest 
in  the  same  as  tiie  Plaintiff';  and  tiie  Defendant  conceived  he  is  equally  obliged  to  pay 
them  the  said  l^egacy. 

This  Court  dechued,  that  the  Plaintiff  is  a  Person,  by  the  WiU  capable  to  take  and 
demand  the  .said  Legacy  of  £100,  and  decreed  the  said  £100,  Part  of  the  [190]  said 
£"J00  Legacy,  so  given  by  the  said  Will  as  aforesaid,  to  be  paid  by  the  Defendant  to  the 
Plaintiff,  the  Plaintiff  l)eing  of  Age  and  in  a  Capacity  to  claim  the  same;  and  this 
Court  further  declared  the  said  £100  Legacy  doth  wholly  belong  to  the  Plaintiff  by 
the  said  Will,  and  that  by  the  Words  of  the  said  Will  none  of  the  other  Children  of 
the  said  Henry  and  Christian  can  claim  the  said  Legacy  of  £100  so  given  to  the  said 
Plaintiff. 


Philips  con.  Hele. 

12  Car.  2,  f.  182  [1660-Gl]. 

Wills— Construction. 

That  John  Philips  being  seised  in  Fee-simple  of  the  Premisses,  did  by  Deed  in 
December  \{')M,  for  £G0.  mortgage  the  same  to  Elizabeth  Knowling  with  a  Proviso, 
that  if  the  said  John  Philips,  his  Heirs  or  Assigns,  should  pay  to  her,  her  Executors 
or  Assigns  in  three  Years  after  the  said  Deed,  the  said  £60  with  Interest,  then  the  Deed 
to  be  void:  And  in  Dec.  1(;55  the  said  John  Philips  in  Respect  of  the  Disobedience 
of  his  Daughter  Joan  the  Defendant,  and  for  the  Continuance  of  his  Lands  in  his 
own  Name  and  Blood,  did  by  Will  devise  the  said  Premisses  to  the  Plaintiff  in  these 
Words  (viz.).  All  the  Rest  of  my  (ioods,  Chattels,  and  Lands  I  give  and  bequeath  to 
Rilph  Piiilips  the  younger,  to  discharge  all  Things  [191]  charged  in  my  Will,  whom 
I  make  my  whole  and  sole  Executor  ;  which  Will  was  published  in  tlie  Presence  of 
the  Defendant  Joan  ;  so  the  Plaintiff  as  Devisee  of  the  said  John  Philips  of  the  said 
Lands,  exhibited  this  Bill  for  the  Redemption  of  the  Premisses. 

But  the  Defendant  Will.  Hele  in  Right  of  the  said  Joan  his  Wife,  claiming  the 
Inlieritanee  of  the  Premisses  and  the  Equity  of  Redemption  as  heir  of  the  said  John 
Philips,  and  a  Verdict  at  Law  being  found  for  the  Plaintiff  on  a  Derisarit  vel  non 
ilevusavil. 

The  Defendant  insists, 'That  the  Right  of  the  Premisses  and  of  the  Redemption 
was  m  the  Heir  at  Law  notwithstanding  the  Devise  was  only  in  Case  of  Defect  of 
a  Personal  Estate  to  satisfy  all  the  Testator's  Debts  and  Legacies,  because  the  Devise 
doth  not  import  a  Fee-simple  Estate,  but  only  for  Life  of  the  Devisee. 

This  Court  ordered  a  Case  to  be  made  and  to  be  referred  to  Baron  Turner,  who 
certified  and  declared  his  Opinion,  That  according  to  the  Devise,  the  Lands  ought  to 
continue  unth  the  Plaintiff  and  his  Heirs  both  in  Law  and  Equity,  and  that  withont 
any  kind  of  Trust  whatsoever,  and  that  the  Plaintiff  hath  Right  to  redeem  the  Mor^ 
gage,  and  not  the  Heir,  which  tliis  Court  decreed  accordingly. 
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[192]  Bingham  can.  Hussey. 

12Car.  2^.  170[1GG0-61]. 

Two  Deeds  of  Settlement,  the  latter  contrary  to  the  former,  the  first  decreed  to  stand 
against  a  Fine  levied  to  the  Use  of  the  last. 

Thomas  Hussey  settles  by  Deed  22  Car.  1  [1646-47]  on  Delaline  Hussey  his  Son, 
in  Consideration  of  £600  Portion  with  the  Wife  of  Delaline,  and  covenanted  to  levy 
a  Fine  ;  and  afterwards  in  1655,  the  Defendant  procured  him  to  make  another  Settle- 
ment contrary  to  the  former,  and  left  out  the  Limitation  to  the  Heirs  Males,  and  levied 
a  Fine  thereof. 

This  Court  upon  the  Proofs  of  the  first  Agreement  decreed  the  latter  Deed  and 
Fine  to  be  void  and  set  aside,  and  the  Premisses  to  be  enjoyed  according  to  the  first 
Deed,  as  if  a  Fine  had  been  levied. 

DoM.  Howard  con.  Co.  Suffolk. 
12  Car.  2,  f.  372  [1660-61]. 

That  the  Earl  of  Suffolk  being  by  Decree  to  pay  the  Lady  Howard  the  Arrears 
of  an  Annuity,  and  having  some  furniture  and  other  Moveables  at  Bruges  in  Flanders, 
commenced  Suits  in  those  Parts,  and  arrested  and  seised  the  same  there,  which  is 
expresly  against  the  Laws,  Eights,  Usages  and  Customs  of  England  ;  which  Suits 
and  Process  by  means  of  a  Letter  from  the  King  of  England  were  transmitted  thence 
hither  to  [193]  be  determined  here,  and  the  Proceedings  in  Flanders  appeared  to  be 
grounded  only  on  the  Decree  here. 

That  Court  taking  the  Matter  into  Consideration,  declared  and  pronounced,  that 
by  the  Laws,  Rights  and  Course  of  Justice  in  England,  the  said  Decree  made  against 
the  Earl  of  Suffolk,  notwithstanding  any  Contempt  thereof,  doth  not  charge  or  bind 
his  Goods  or  Moveables,  but  his  Person  only  ;  nor  could  they  be  attached  or  seised 
by  the  Decree,  and  discharged  the  Arrest  and  Seizure,  and  ordered  this  his  Judgment 
to  be  put  into  Latin,  and  exemplified  under  the  Great  Seal  of  England. 

Cornel  can.  Sykes. 

12Car.  2,  f.  465  [1660-61]. 

Redemption  of  a  Mortgage  decreed  to  the  Heir  after  Forfeiture  and  Sale  for  a  long 
Time  past,  by  Reason  of  Impediment  during  the  Coverture  of  his  Mother. 

That  Alice  Cornel  the  Plaintiff's  Mother,  whose  Heir  the  Plaintiff  is,  being 
seised  to  her  and  her  Heirs,  according  to  the  Custom  of  the  Manor,  of  Copyhold 
Lands,  she  and  her  Husband  and  Paul  Cornel  in  the  Year  1635  mortgaged  the 
Premisses  by  Surrender  to  Dr.  Mountford  for  £30,  and  for  Kon-payment  thereof  the 
Premisses  were  forfeited,  and  the  said  Dr.  Mountford  took  Possession  and  disposed  of 
the  Premises  to  Joan  his  Wife  for  Life,  the  Reversion  to  the  Defendant  Mary  and  her 
Heirs,  and  the  said  [194]  Alice  Cornel  lately  died,  her  Husband  being  living,  and  leaving 
the  Plaintiff  her  Son  and  Heir,  she  not  being  able  to  redeem  during  her  Coverture, 
and  since  the  Premisses  are  conveyed  to  one  Holland,  so  the  Bill  is  for  the  Plaintiff  to 
redeem. 

The  Defendant  insisted,  that  the  Plaintiff'  ought  not  to  redeem,  being  so  long  since, 
and  that  the  said  Defendant  Mary  had  conveyed  away  the  Premisses  to  the  Defendant 
Holland. 

This  Court  being  satisfied,  that  in  Regard  of  the  Impediment  in  the  Plaintiff's  Mother 
to  redeem,  during  her  Coverture,  the  Plaintiff  ought  to  redeem,  and  decreed  accordingly. 

Emerson  can.  Dallison. 

12  Car.  2,  f.  30  [1660]. 

Costs  taxed  for  a  scandalous  Bill  to  be  paid  by  the  Plaintiff,  and  £5  by  the 
Counsellor  whose  Hand  was  to  it. 

The  Plaintiff  having  inserted  into  his  Bill  Scandal  against  the  Defendant  Mr. 
Raworth,  which  was  referred  to  a  Master  to  tax  Costs  for  such  Scandal,  and  the  said 
Master  taxed  £100  Costs  for  the  Defendant  Mr.  Raworth  in  Respect  thereof. 
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His  Liii(l.sliij)  willi  the  Judges  declared,  that  the  said  Scandal  was  very  great,  yet 
nevertheless  ordered  that  the  said  Costs  be  reduced  to  £50,  to  be  paid  by  the  said  Plain- 
ti(T  unto  the  said  Raworth,  and  also  £5  more  to  be  paid  by  Mr.  Welcome  [195]  whose 
Hand  was  set  to  the  Bill,  and  the  Plaintiff  insisted,  that  the  Costs  were  pardoned 
by  the  Act  of  Indempnity  ;  but  his  Lordship  with  the  Judges  were  of  Opinion,  they 

were  not. 

[S.  C.  Dick.  7.] 

CoiAVALL  con.  Child. 
12Car.  2,  f.  590  [1660-61]. 
Bill  of  Review — Award,  &c. 

This  Case  is  on  a  Bill  of  Review.  The  Bill  sets  forth,  that  the  former  Causes  being 
heard  in  1  (irj.i,  the  Court  proposed  a  Reference  of  the  Matter  to  Arbitration,  and  the 
Defendant  Dr.  Child,  and  the  Solicitor  for  the  Testator,  William  Child,  submitted 
thereunto ;  whereupon  the  Court  ordered  the  Diflterences  should  be  referred  to  Ser- 
jeant Mainard,  in  Case  the  Testator  then  living  at  Worcester  should,  in  Writing  under 
his  Hand  and  Seal,  signify  his  Consent  to  be  bound  by  the  said  Serjeant  Mainard's 
Award,  without  Appeal,  which  the  Testator  did  do,  if  the  Award  were  made  within 
a  Fortnight  after  the  End  of  that  Hillary  Term,  which  Reference  became  fruitless. 
And  in  Trin.  1()54,  the  Court  again  renewed  the  said  Arbitration,  provided  the  Award 
was  made  within  three  Weeks  after  the  End  of  that  Term,  which  was  consented  unto 
by  the  said  Dr.  Child,  and  the  Solicitor  for  the  said  Testator  then  present  in  Court, 
and  ordered  accordingly,  [196]  !i»d  an  Award  made  in  Pursuance  of  both  the  said 
Orders,  and  confirmed  by  a  Decree  signed  and  inrolled,  which  Decree  the  Plaintiff 
insists  is  erroneous,  for  that  the  Consent  of  the  Solicitor  is  not  binding  in  such  Case, 
iiaving  no  Power  from  the  Party  to  consent  thereunto. 

The  Defendant  Dr.  Cliild  insists,  that  the  said  Testator's  Solicitor  attended  the 
Serjeant  with  Counsel,  and  took  a  Copy  of  the  Award  as  soon  as  the  same  was  pub- 
lished ;  and  in  all  the  Time  before  the  said  Award  decreed,  the  said  Solicitor  or  Counsel 
never  mentioned  any  Dissent  of  the  said  Testator  at  all. 

The  Plaintiff  insisted,  that  the  said  second  Reference  was  intended  to  report  and 
certify,  and  finally  to  end,  and  that  the  said  Testator's  Solicitor  was  forced  into  the 
said  Reference,  being  then  accused  to  be  an  Incendiary  between  the  Father  and  Son. 

This  Court  upon  these  and  other  Errors  reversed  the  said  Decree. 

Davenport  con.  Longuevile. 
12Car.  2,  f.  389  [1660-61]. 
Tliis  Cause  is  on  a  Case  stated  (viz.),  That  in  1639  the  Defendants  Sir  Edward 
Longuevile  and  John  Pollard  became  bound  with  Sir  Peter  Temple,  and  [197]  for  his 
Debt  to  the  Plaintiff  in  a  Bond  of  £500  for  the  Payment  of  £250,  which  Bond  the  Plain- 
tiff sued,  and  in  1646,  got  Judgment  against  the  Defendant  Pollard:  and  in  Trin. 
1658,  got  another  Judgment  against  Sir  Peter  Temple  on  the  same  Bond,  and  in  the 
same  Term  got  a  Judgment  against  the  Defendant  Sir  Edward  Longuevile,  and  the 
Plaintiff  extended  their  Lands;  and  in  1647,  Pollard  paid  the  Plaintiff'  £100.  and  in 
1652,  Sir  Edward  Longuevile  being  under  an  Arrest,  secured  to  the  Plaintiff'  £500, 
and  it  was  then  agreed,  and  the  Plaintiff  covenanted  by  Articles  between  him  and  the 
said  Sir  Edward  Longuevile,  that  the  said  Sir  Edward  paying  the  said  £500  and  the 
other  Damages  and  Costs  sustained  by  Reason  of  the  said  judgments  against  Sir  Peter 
Temple  and  Pollard,  and  the  Execution  done  thereupon  being  satisfied  that  he  would 
assign  to  the  said  Sir  Edward  the  said  Judgments  and  Extents  thereon  :  That  in 
November  1652,  a  Treaty  was  between  the  Plaintiff  and  Sir  Peter  Temple  and  Pollard, 
when  the  Plaintiff  owned  he  had  received  the  £100  from  Pollard,  and  that  the  £500 
was  secured  by  the  said  Sir  Edward  Longuevile  as  aforesaid,  and  that  there  was  £60 
more  secured  to  the  Plaintiff  in  Discharge  of  the  said  Judgments  ;  whereupon  a 
Writing  relating  to  Discharge  [198]  of  all  the  said  Judgments  was  sealed  and  delivered 
by  the  Plaintiff,  and  afterwards  the  Plaintiff  assigned  the  said  Judgments  to  the 
Defendant  Thomas  Longuevile  in  Trust  for  the  said  Sir  Edward,  and  covenants  that 
he  neither  had  or  would  hinder,  stay,  impeach,  release,  discharge,  determine,  bar  or 
avoid  them,  or  either  of  them,  and  enters  into  a  Bond  of  £500  for  the  Performance 
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of  the  said  Covenants  ;  and  Longiievile  brings  an  Ejectment  in  the  Plaintiff's  Name 
on  tlie  Extent  had  against  Pollard's  Lands  ;  whereupon  Pollard  brought  an  Audita 
Querela  against  the  Plaintiff  and  declared  upon  the  aforesaid  Writing  sealed  by  the 
Plaintiff,  and  the  Plaintiff  pleaded  nan  est  factum  ;  whereupon  a  Verdict  pa.ssed  for 
Pollard,  and  afterwards  put  the  said  £500  Bond  in  Suit  against  the  Plaintiff  ;  to  be 
relieved  against  which,  and  to  set  aside  the  said  Release  of  the  said  Judgments,  is  the 
Bill. 

This  Court  thought  not  fit  to  relieve  the  Plaintiff,  but  dismi.ss'd  the  Bill. 

The  Plaintiff  afterwards  exhibits  his  Bill  of  Review  to  reverse  the  said  Dismission. 

And  the  Plaintiff'  insisted  for  Error,  that  the  Bill  is  to  be  reheved  against  the  £500 
Bond,  which  is  for  the  Performance  of  Covenants,  and  the  Damnification  thereupon 
[199]  is  considerable,  yet  the  whole  Penalty  thereof  will  be  recovered  against  the 
i'hiiiitift' ;  whereas  by  the  Course  of  this  Court,  the  Defendant  ought  to  have  no  more 
than  he  is  really  damnified,  and  shall  recover  upon  an  Action  of  Covenant  at  Law, 
besides  what  the  said  Defendant  shall  make  appear  to  be  damnified,  he  hath  an  Equity 
to  be  reimbursed  for  the  same  out  of  the  Estates  of  Sir  Peter  Temple  and  Pollard,  as 
if  such  Note  by  the  said  Davenport  had  never  been  made. 

The  Defendant  insisted,  that  the  Defendant  Sir  Edward  Longuevile  doth  swear, 
that  he  is  damnified  above  the  Penalty  of  the  said  Bond  £-100  at  least,  and  the  De- 
fendant being  so  damnified,  this  Court  doth  not  in  such  Cases  direct  any  Trial,  but 
dismiss'd  the  Plaintiff's  Bill. 

This  Court  conceived  the  said  Decree  of  Dismission  to  be  just  and  no  Error  therein, 
and  decreed  the  said-  Dismission  do  stand  confirm'd,  and  dismiss'd  the  Bill  of  Review. 

Pile  con.  Dominaji  Pile.  ■ 

13  Car.  2,f.  61  [1661-62]. 

£.3000  given  by  a  Marriage  Settlement,  and  £.3000  given  to  the  same  Party  by  Will, 
by  Circumstances  adjudged  to  be  £6000. 

The  testator  giveth  £.3000  a-piece  to  Daughters  by  Marriage-Settlement,  and  after- 
wards cuts  off  the  Entail  of  his  Estate,  and  by  his  Will  gives  the  [200]  same  Daughters 
£.'!000  a-piece  ;  the  Plaintiff,  the  Heir,  insists,  that  the  Marriage-Settlement  and  Will 
make  but  OTie  Settlement,  and  the  £.3000  in  both  is  but  one  £3000. 

This  Court  with  the  Assistance  of  the  Judges  (it  appearing  by  Proof  that  the  Testator 
declared  after  the  Marriage-Settlement,  that  he  would  add  to  his  Daughters  Portions) 
were  of  Opinion,  and  declared  he  cut  off"  the  Entail  on  Purpose  to  add  to  the  Portions  ; 
and  that  the  said  £3000  in  the  Marriage-Settlement,  and  the  said  £3000  in  the  Will 
made  £6000  a-piece,  and  they  could  not  expound  the  Deeds  and  Will  otherwise,  and 
so  dismiss'd  the  Plaintiff's  Bill. 

MoMPEssoN  con.  Drew. 

L3Car.  2,  f.  34G  [1661-62]. 

Limitation  of  a  Lease  in  Tail,  the  Remainder  over  void,  and  the  Remainder-man  not 

relieved  here. 

That  Sir  Thomas  Drew  being  to  renew  a  Lease  with  the  Dean  and  Chapter  of  Exon 
by  his  Deed  9  Car.  1  [1633-34],  whereunto  the  former  Lessees  and  Trustees  were  Parties, 
covenanted  and  declared,  that  the  said  Trustees  and  such  Persons  in  whose  Name  such 
Estate  was  or  should  be  received,  should  stand  seised  or  possessed  thereof  for  the  said 
Sir  Thomas  and  his  Lady,  during  their  Lives,  and  after  their  Decease  to  William  his 
Son,  and  Eliz.  his  Wife  for  their  Lives,  and  after  to  the  [201]  Heirs  Males  of  the  Body 
of  the  said  William,  and  for  Default  thereof,  to  such  Person  or  Persons  as  the  said 
Sir  Thomas  should  by  Will  or  any  other  Writing  nominate  or  appoint ;  that  William 
tlied  without  issue. 

This  Court  declared,  that  the  said  Remainder  for  Default  of  Heirs  Males  of  Williarn, 
to  such  Persons  as  Sir  Thomas  should  appoint  in  the  said  Deed  of  9  Car.  1,  was  a  void 
Remainder  in  Law,  and  that  there  can  be  no  Entail  of  a  Chattel,  and  the  Limitation 
to  the  said  William,  and  the  Heirs  Males  of  his  Body  doth  vest  the  intire  Trust  of  the 
remaining  Term,  and  the  Dispositipn  thereof  in  Equity  in  and  upon  him,  so  that  the 
Premisses  do  in  Right  belong  to  his  Executrix. 
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Wake  con.  Calley. 

13  Car.  2,  f.  395  [1661-62]. 

Bond  of  Covenants  sued  against  the  Heir. 

A  Bond  of  i'lC.OO  Penalty  entred  into  19  Jac.  [1621-22]  to  perforin  Covenants  in  an 
Indenture,  tlie  Covenantors  to  pay  £77  per  Annum,  till  £1  lOd  be  paid,  but  the  Cove- 
nants not  bciiif;  perforniM.  the  Plaintifl'  sues  the  Bond  against  the  Heir  of  the  Obligor. 

This  Court  declared,  that  the  £1100  and  Intere.st  thereupon  ought  to  be  paid,  atid 
by  the  Consent  of  the  Parties  ordered  and  decreed,  that  the  £1600  the  [202]  Penalty 
of  the  .said  Bond  be  paid  by  the  said  Defendant  to  the  Plaintifl'  in  full  uf  all  the  Princijial 
and  Interest,  antl  £iO  Costs. 

TiBBOTC  mil.  HriiST. 

13  Car.  2,  f.  429,  629  [1661-62|. 

Lands  surrendered  to  the  Use  of  a  Will. 

Tliat  Barnabas  Hurst  Husband  of  the  Defendant  Katherine  Sen.  died  indebted 
to  tlie  Plaintirt"  in  £30  and  to  others,  and  intending  to  pay  all  his  Debts  in  Nov.  1659, 
surrendered  his  Messuage  called  the  Wool.sac,  to  tlie  Use  of  his  Will,  and  the  same 
Day  made  liis  Will,  whereby  lie  devised  the  said  Messuage  to  the  said  Katherine  his 
Wife,  and  gave  to  the  Defendant  Katherine  Jun,  his  Daughter,  £30  to  be  paid  within 
a  Year  after  the  other  Defendant  Katherine  her  Mother's  Marriage,  and  £20  more 
at  her  .Mother's  Death,  and  made  the  said  Katherine  his  Wife  his  Executrix,  and  she 
to  pay  all  Debts  which  he  owed,  and  died,  leaving  Katherine  Jun.  his  sole  Daughter 
and  lleir.  and  the  Defendant  Katheiino,  the  Executrix,  intending  to  pre.serve  the 
said  .Messuage  to  herself  for  Life,  and  afterwards  to  Katherine  Jun.  she  pretends  that 
she  is  not  liable  to  pay  her  Testator's  Debts  farther  than  she  hath  Assets  of  his  Per- 
sonal Estate,  anil  [203]  combining  with  the  other  Defendant  Katherine  Jun.  who 
claims  the  said  Copyhold  Premises  by  Descent,  as  Heir  to  her  Father  at  least  after 
her  Mother's  Death  ;  the  Executrix  dotli  refuse  to  sell  the  Premisses,  to  pay  the  Testa- 
tor's Debts,  insisting,  that  she  is  not  impowered  by  the  Will  in  express  Words  ;  and 
that  both  before  and  after  the  said  Will  and  Surrender,  the  Testator  declared  his  Intent 
was.  That  his  Wife  by  Sale  of  the  Premisses  should  raise  Money  for  the  Payment  of 
his  Debts. 

The  Defendant  Katherine  Jun.  says.  That  she  claims  the  Premisses  as  Heir  to 
her  Father  from  his  Death,  and  hopes  to  enjoy  the  same  accordingly,  if  her  Father 
did  not  legally  dis]X)se  thereof. 

This  Court  referred  the  Case  to  the  Judges,  to  certify  what  Estate  the  said  Eelict 
or  Infant  hath  in  the  said  Copyhold  Messuage  and  Lands  (as  the  Will  is),  and  whether 
the  .said  Kelict  may  sell  the  same. 

The  Judges  are  of  Opinion,  That  the  Defendant  Katherine  the  Elder,  by  the  said 
Will,  hath  an  Estate  of  Fee-simple  in  tlie  Messuage  and  Tenement,  and  may  dispose 
thereof  accordingly. 

This  Court  thereupon  decreed  the  Defendant  Katherine.  the  Elder,  shall  sell  for 
the  be.st  Price  the  said  Me.ssuage  for  the  [204]  Payment  of  the  Plaintiff's  Debts,  and 
also  other  the  just  Debts  of  the  Testator,  and  the  Purcha.ser  to  enjoy  against  her,  and 
the  Defendant  Katherine  Jun.  the  Infant  and  her  Heirs  ;  the  Infant  when  come 
of  Age  shall  join  in,  or  confirm  the  Sale. 

Wood  con.  Caley. 

13  Car.  2,  L  430  [1661-62]. 

Will. 

That  William  Bourne  by  his  Will  gave  Anne  Wood  the  Plaint iti's  Daughter,  and 
his  Grand-child,  all  his  Debts,  Credits  and  Cattle,  to  be  imployed  for  the  Infant's  best 
Benefit,  and  the  Executor  to  sell  the  same,  and  with  the  Money  to  purcha.se  Lands 
therewith  for  the  Use  of  the  said  Anne  and  her  Heirs,  and  if  she  died  before  .sixteen, 
"k  "i!^""'  ^^^"^'  then  her  Heir  should  within  one  Year  after  her  Decease  pay  unto 
the  Defendant  Caley,  and  to  Dorothy  Biwood  £10  a-piece,  and  made  Thomas  Caley 
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tlie  Defendant's  Father  Executor,  tliat  the  said  Anne  died  without  Issue  before  any 
Lands  were  purchased  bj-  the  Executor,  tliough  he  liad  sold,  and  the  Money  lying 
by  him,  and  after  that  refused  to  purchase,  and  the  AdminLstration  of  Anne  being 
granted  to  the  Plaintiff,  he  was  thereby  intitled  to  the  Goods  of  the  Testator  Bourne, 
which  were  given  to  the  [205]  said  Anne  ;  but  the  said  Executor  of  Bourne  insisted, 
that  they  belonged  to  him  as  Executor  of  Bourne,  the  Infant  being  dead,  and  the 
Money  not  bestowed  in  Land. 

Tliis  Court  decreed  the  Defendant  the  Executor  of  Bourne  to  come  to  an  Account 
with  the  Plaintiff  for  the  Testator's  Personal  Estate,  and  to  pay  it  to  the  Plaintiff  with 
Interest. 

Craddock  cm.  M.\RSH. 

13  Car.  2,  f.  34G[1GG1-G2]. 

Statute  of  Limitations  pleaded. 

The  Plaintiff  moved  this  Court,  that  the  Statute  of  Limitations  may  not  be  made 
Use  of  at  Law,  in  Bar  to  any  Action  that  shall  be  brought  touching  the  Matter  in 
Question,  in  Case  the  Time  limited  by  the  said  Statute  elapsed  since  the  Plaintiff's 
Bill  was  exhibited  into  this  Court,  this  being  the  Point  in  Controversy. 

The  Defendant  insisted,  that  upon  hearing  this  Caase.  upon  Precedents  produced 
by  the  Plaintiff,  touching  this  Point,  before  Mr.  Justice  Hide,  28  July  IGGO,  who  not 
being  satisfied  therewith,  declared  he  saw  no  cause  to  give  the  Plaintiff  Relief  ;  and 
that  if  any  Person  shall  bring  a  Bill  into  this  Court,  and  upon  hearing  of  the  Cause 
the  same  shall  be  dismissd,  it  is  as  much  as  if  he  had  not  [206]  brought  any  Bill  at 
all,  and  so  by  Course  of  the  Court,  ought  not  to  be  relieved  in  this  Court.  As  to  this 
Point, 

This  Court  with  the  Judges  declared  and  ordered.  That  since  upon  the  Hearing 
of  this  Cause  the  Court  then  saw  no  Cause  to  relieve  the  Plaintiff,  that  the  Plaintiff's 
Bill  be  dismiss'd  out  of  this  Court,  and  that  the  said  Defendant  shall  not  be  debarred 
from  Pleading  any  Plea  to  any  Action  at  Law  hereafter  to  be  brought  by  the  Plaintiff 
against  the  Defendant  for  the  Matters  in  Question. 

Claph.\m  con.  BOWYER. 

13  Car.  2,  f.  337  [16G1-G2]. 

Mortgage. 

A  Mortgage  not  being  relieved  after  twenty  Years  forfeiture,  and  the  Estate 
descending  to  an  Heir,  and  he  sells  the  same,  all  this  pleaded  and  held  good. 

Shelley  can.  Dom.  E.\r.sfield.  • 

13  Car.  2,  f.  571  [1661-G2]. 
Settlement. 

This  is  on  a  Case  stated,  and  the  Judges  Resolutions  thereon  ;  the  Case  is  (viz.), 

That  Sir  Thomas  Earsfield  on  the  19th  Aug.  1G33,  being  seised  in  Fee  of  divers 
Manors  in  Kent  and  Sussex  for  5s.  paid,  sells  all  his  Manors  and  Lands  to  Sir  Robert 
[207]  NapF"".  Sir  Thomas  Middleton,  Sir  Richard  Napper,  and  Thomas  Middleton, 
Esq.  ;  for  six  Months. 

Sir  Thomas  Earsfield  on  the  20  Aug.  1653,  releaseth  to  them  and  their  Heirs  to 
the  Uses  following. 

L  To  the  Use  of  Sir  Thomas  for  Life  without  Impeachment  of  \A^aste. 

2.  To  the  Heirs  of  Sir  Tboniiis  lawfully  begotten,  and  for  Want  of  such  Issue,  <S:c. 

3.  The  Remainder  of  all  (except  one  Messuage  or  Tenement  in  the  Occupation 
of  John  Hill)  to  the  said  Lady  Christian  Earsfield  for  Life  ;  as  for  Hill's  Tenement, 
to  the  Use  of  Ashton  Earsfield,  Brother  of  the  .«aid  Sir  Thomas,  for  ninety-nine  Years, 
if  he  lives  so  long. 

4.  The  Remainder  of  all  the  Premis.ses  limited  to  Dame  Christian  for  Life,  then 
to  the  Use  of  Ashton  Earsfield  for  ninety-nine  Years,  if  he  so  long  live,  and  after  the 
Determination  of  the  several  Estates  limited  to  Ashton  Earsfield. 

5.  To  Robert  Xapper,  Sir  Thomas  Middleton,  Sir  Richard  Napper,  and'  Thomas 
Middleton,  and  their  Heirs,  during  the  Life  of  Ashton  Earsfield. 
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G.  Remainder  to  the  fim  Son  of  Ashton,  and  the  Heirs  Males  of  his  Body,  and  so 
to  evciv  other  Son  of  the  said  Ashton. 

[2081  "  Kemainder  to  the  U.«;e  of  John  Earefield,  Son  of  Sir  Tliomas  Earsheld, 
I'lte  of  Hoiiin-'ton   deceased,  and  the  Ileirs-Nhiles  of  his  Body,  with  Eemainders  over. 

Provide.!  nevei1iieles.s.  that  after  the  Death  of  the  said  Sir  Thomas  and  Dame 
Christian  all  the  said  recited  Manors  and  Lands  shall  stand  charged  with  the  Payment 
of  £100  per  Annum  to  Bridget  Shellv.  &-c..  during  the  Life  of  the  said  Bridget,  and  also 
with  the  Payment  of  £•")(>  per  Annum  to  Grace  White  for  her  Life  ;  provided  that 
if  either  <«f  tliem  he  not  paid  in  twenty  Day.s,  then  the  said  Bridget  and  Grace  to  dis- 
train till  Payment,  and  to  this  farther  U.se,  that  if  the  said  Ashton  Earsfield  should 
die  without  Issue  Male  of  his  Body,  then  the  said  Lands  shall  stand  cliarged  with  the 
Payment  of  £4000  to  the  said  Bridget  Shelley,  and  her  Children,  viz.  £-_'0U0  to  the  .said 
Bridget  to  he  disposed  of  as  the  said  Bridget  shoulil  appoint,  and  £2000  Residue 
to  siich  eldest  Son  of  the  said  Bridget,  as  shall  be  living  at  the  Death  of  the  said  Ashton 
Earsfield.  witliout  Issue  Male  of  his  Body. 

The  like  Proviso  of  £1000  to  the  said  Grace  Wliite  and  her  Children,  but  if  she  die 
without  Children,  that  then  the  said  £1000  to  be  paid  to  the  eldest  Son  [209]  of  the 
said  Bridget  which  shall  be  living  at  Grace's  Death,  and  therefore  the  said  Grace  to 
give  Security  to  repay  the  said  £1000  to  the  said  Bridget's  Children,  in  Case  Grace 
die  without  Issue. 

The  said  several  sums  of  £4000  and  £1000  to  be  paid  within  three  Years  after  the 
Death  of  the  said  Ashton.  and  in  the  mean  Time  Bridget  and  Grace,  and  their  Children 
to  have  the  ordinary  Interest  of  the  .said  several  Sums  paid  to  them  out  of  the  said 
kinds,  with  a  Power  of  Revocation  in  the  .said  Deed,  to  the  said  Sir  Thomas,  to  alter 
any  of  the  U.ses,  or  wholly  to  make  void  the  Deed. 

Sir  Thomas  died  in  1G53.  Ashton  Earsfield  died  18  June  1654,  without  Issue 
Male.  Dame  Christian  died  4  Mar.  1659. 

That  Sir  Thomas  had  three  Sisters,  viz.  Timothea  Brown,  Bridget  Shelley  and 
Grace  White. 

William  Shelley,  the  eldest  Son  of  the  said  Bridget,  survived  Ashton  Earsfield,  and 
made  Bridget  his  .Mother  his  Executrix,  and  died  before  Dame  Christian. 

That  Timothy  Shelley  was  the  eldest  Son  of  Bridget  at  tlie  Deatli  of  Dame  Christian. 

That  the  Defendant  John  Earsfield  within  a  fortnight  after  the  Death  of  Dame 
Christian  entred  into  all  the  Lands. 

[210]  'i  'le  Instate  is  now  let  at  £662  per  Annum,  but  was  formerly  reputed  worth 
£800  per  Annum  ;  but  Abbot's  Marsh  being  near  the  Sea,  is  subject  to  great  Charges. 

That  one  third  Part  of  the  said  Lands  is  claimed  by  Ambrose  Brown,  Son  of  the 
said  Timothea,  wlio  was  one  of  the  Sisters  and  Co-heirs  of  tlie  said  Sir  Tho.  Earsfield. 

The  Lands  of  £662  per  Annum  are  claimed  by  Elizabeth  and  Mary  Goring,  Daughter 
of  Sir  'llioiiias  Ivirsfield,  Father  of  the  said  Sir  Thomas  by  his  first  Wife,  as  Co-heirs 
of  Herbert  Earsfield.  eldest  Son  of  Sir  Thomas  the  Father. 

Tlie  Rent  of  Hill's  Farm  let  at  £58  per  Annum  for  ten  Years  yet  to  come,  is  only 
reserved  to  Sir  Thomas,  his  Executors,  &c.,  during  the  Term,  and  the  Word  (Heirs) 
omitted,  and  the  Title  thereof  questioned  by  Brown  and  Wliite,  as  if  the  said  Farm 
were  not  well  conveyed  to  the  Defendant  John  Earsfield. 

That  the  Mansion  Hon.se  called  Denn  Place,  and  tlie  Farm  Houses  were  much  out 
of  Repair  at  the  Death  of  the  Lady  Earsfield,  and  the  Repairs  thereof  will  cost  £500. 

[211]   THE  POINTS    IN  QUESTION   ARE, 

1.  Whether  the  £5000  be  charged  on  the  Estate  either  in  Law  or  Equity  'i 

2.  If  it  be,  then  when  the  Payment  of  the  Interest  of  the  said  £5000  must  begin, 
whetlier  from  tlie  Death  of  Ashton  Earsfield,  or  the  Lady  Earsfield,  and  how  the  £5000 
niiLst  Ijc  paid. 

3.  Wiiether  the  Annuities  of  the  said  £100  per  Annum,  and  £50  per  Annum, 
appointed  to  Bridget  Shelley  and  Grace  White,  shall  continue  after  the  payment  of 
the  Interest-Money  begins  for  the  said  £5000  ? 

.    4.  \\  ho  shall  he  at  the  Charge  of  the  Repairs  of  the  said  Mansion  and  Farm  Houses, 
all  being  very  ruinous  at  the  Death  of  the  said  Lady  1 

5.  Who  shall  be  at  the  charges  of  the  Suits  concerning  Hill's  Farm,  which  is  with- 
held from  the  Defendant  Earsfield,  and  concerning  Wortli  let  at  £166  per  Annum 
claimed  by  Mr.  Goring,  and  the  Rents  thereof  detained  from  the  said  Defendant  1 
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C.  How  tlie  Interest  of  the  said  £5000  shall  be  paid  whilst  the  Rents  of  Hill's  Farm 
and  Worth  are  claimed  as  aforesaid,  the  same  being  near  one  Half  of  the  Lands  limited 
to  the  Defendant  Earsfield  1 

[212]  7.  To  whom  the  £2000  claimed  by  the  Suit  as  Executrix  to  William  Shelley 
ought  to  be  paid,  whether  to  the  Executrix  of  tlie  said  William  Shelley,  who  was  the 
eldest  Son  of  the  said  Bridget  at  the  Death  of  Ashton,  or  to  Timothy  Shelley,  who  was 
the  eldest  Son  at  the  Death  of  the  said  Lady  Earsfield  ■? 

The  Defendant  Earsfield  is  but  sixteen  Years  old. 

The  Court,  taking  these  Questions  to  be  of  great  Weight,  ordered  the  Case  to  be 
delivered  to  the  Judges  for  their  Opinions  therein,  both  for  Law  and  Equity. 

The  Judges,  having  considered  the  Case  and  Points,  have  certified,  viz.  We  have 
taken  this  Case,  and  the  several  Questions  thereupon,  into  Consideration,  and  are 
of  Opinion, 

1.  That  the  £5000  is  well  charged  upon  the  Estate  in  Equity. 

2.  That  the  £5000  ought  not  to  be  paid  till  the  Death  of  the  Lady  Earsfield,  and 
therefore  no  Interest  is  to  be  paid  for  it  but  from  her  Death,  from  which  Time  it  be- 
cometh  due. 

3.  That  the  Annuities  of  £100  and  £50  per  Annum  have  no  Dependance  or  Relation 
to  the  Pajmient  of  the  £5000,  and  therefore  ought  .still  to  continue  to  [213]  be  paid 
during  the  respective  Lives  of  the  said  Bridget  and  Grace,  without  any  Abatement 
of  the  £5000  or  of  the  Interest  for  the  same. 

4.  That  there  ought  not  to  be  any  Allowance  or  Abatement  out  of  the  £5000  or 
Annuities,  or  Interest  towards  the  Repairs  of  the  Houses,  but  the  same  are  to  be  done 
at  the  Charges  of  the  present  Owner. 

5.  That  the  Defendant  Ear.sfield,  who  is  solely  concerned  in  the  Suits,  is  to  bear 
the  Charges  of  such  as  he  shall  commence,  or  as  shall  be  brought  concerning  the  said 
Lands. 

6.  That  the  whole  Interest  of  the  £5000  ought  to  be  paid  from  the  Time  that  it 
was  due,  notwithstanding  any  Claim  made  to  Part  of  the  Lands  upon  which  it  stands 
charged. 

7.  That  the  £2000  appointed  to  be  paid  to  the  eldest  Son  of  Bridget,  that  should 
be  living  at  the  Death  of  Ashton  without  Issue  Male,  ought  to  be  paid  to  Bridget  as 
Executrix  to  William  Shelley  her  eldest  Son  then  Living. 

8.  That  the  Limitation  in  the  Deed  to  the  Use  of  the  Heirs  of  Sir  Thomas  Earsfield 
lawfully  begotten,  and  to  be  begotten  ;  and  for  Want  of  such  Issue,  &c.,  is  a  good  Limit- 
ation to  create  an  [214]  Estate-Tail  in  Sir  Thomas  Earsfield,  and  the  Heirs  of  his 
Body. 

Foster, 
Bridgm.\n  and 
Hales. 
This  Court  confirmed  the  Judge's  Certificate. 

HURDRBT   con.    CALL.4D0N. 

13  Car.  2,  f.  446  [1661-62]. 
Bill  that  no  Advantage  should  be  taken  of  the  Statute  of  Limitations  dismiss 'd. 

The  Bill  is  to  have  an  Account  from  the  Defendant  oi  Money  and  Goods,  for  which 
the  Defendant  insists  the  Plaintiff  hath  Remedy  at  Law. 

The  Plaintiff  insists,  that  by  Reason  of  the  Efflux  of  Time,  the  Defendant  would 
plead  the  Statute  of  Limitations,  wliicli,  at  tjie  Time  of  the  Bill  exhibited  into  this  Court, 
the  Defendant  could  not  do,  the  Plaintiff  being  then  within  the  Time  of  the  said  Statute, 
and  the  Plaintiff  cannot  go  to  Law  without  the  Direction  of  this  Court,  that  the  Statute 
shall  not  be  given  in  Evidence. 

This  Court  ordered  Precedents  to  be  searched  for.  where  the  Court  hath  ordered 
that  no  Advantage  should  be  taken  of  the  Statute  of  Limitations  of  Personal  Actions, 
in  Cases  where  the  Suit  had  been  begun  here,  and  the  Time  had  been  efHuxed  pending 
the  Suit. 

[215]  This  Court  upon  Precedents,  and  rehearing  the  Cause,  dismiss 'd  tlie  Plaintiff's 
Bill. 

C.  I.— 18* 
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Norton  c(m.  Bonest. 
i;U':ir.  2,f.  478[1U01-G2]. 

VolunUry  Intention  shall  not  discharge  a  Trust,  and  a  Devise  thereof  not  to  be 

i-ontroU'd  by  it. 

The  BiU  is  to  be  reliev'd  for  £700  and  the  Proceed  thereof,  lent  by  Thomas  Bonest 
the  Testator  to  Rotert  Hanscon.be,  upon  a  Mortgage  of  Lands  by  a  Lease  of  ninety- 
nine  Years  which  the  said  Testator  took  the  Security  in  the  Defendant  lbo";a.s  Bonest  .s 
Name  an(i  afterwards  bv  his  Will  devised  .several  Legacies,  and  devised  all  the  rest  of 
his  Personal  Kstate  to  the  Plaintitf  whom  he  made  Executor,  and  that  tlie. said  Mortgage 
was  taken  in  the  Defendant's  Name  in  Trust  for  the  Testator,  and  the  Plaintiff  insists, 
that  the  .said  Bonest  ought  to  assign  the  Trust  to  the  PlaintilT. 

But  the  Defendant  insists,  that  the  Testator  intended,  tliat  in  Case  the  said  Money 
on  the  Mortgage  were  not  paid  in,  in  his  Life-time,  that  the  said  Defendant  Bonest 
should  have  it,  and  that  the  Testator  took  no  Declaration,  or  other  Writing  of  the  Irust 
"from  the  Defendant,  or  desired  any.  ,  .     -a-  ,        i-      •    .,.i     t>u      tj  ^ 

The  Master  of  the  Bolls  would  not  relieve  the  plaintiff,  but  dismiss  d  the  Bill.  l:{ut 
the  I>ord  Chancellor  assisted  with  [216]  the  Lord  Chief  Justice  of  England  declared. 
That  notwithstanding  tlie  Intention  of  the  Testator,  yet  there  being  no  more  declared 
than  an  Intention,  which  is  voluntary  and  ambulatory,  and  never  put  into  Action, 
and  the  Estate  in  Liw,  which  the  Defendant  claims,  being  settled  upon  a  Trust,  the  .same 
Trust  is  not  di.scharged  by  any  Words  of  an  Intention,  but  that  the  Estate  remains 
upon  the  first  Foundation',  which  was  the  Trust,  whicli  is  devisable  by  the  Will,  which 
l)eing  made  above  three  Years  after  the  Declaration  of  any  Intention,  under  which 
the  Defendant  claims,  and  the  Testator  liaving  by  the  said  Will  given  tlie  Defendant 
another  Estate,  and  devised  all  his  Estate,  not  before  given,  unto  the  Plaint  iff.  and  tlie 
Defendant  not  proving  that  the  Testator  renewed  his  Intention  after  the  Will  made, 
therefore  this  Court  is  of  Opinion,  that  the  Trust  is  devised  to  the  Plaintiff  by  the  Will, 
and  that  there  is  just  Cau.se  to  relieve  the  Plaintiff,  and  decreed  tlie  Defendant  to  assign 
the  said  Trust  to  the  Plaintiff. 

[217]  Mi:ynkl  &  Sterling  am.  Cooper. 

l;j  Car.  2,  f.  ()77,  694  [lGGl-62]. 

A  Prisoner  discharged  by  Privilege  of  this  Court,  and  no  Escape  to  be  brought  against 
the  Sheriffs  for  setting  the  Prisoner  at  Liberty. 

That  Richard  Conquest  being  arrested  and  imprisoned  at  the  Suit  of  one  Cooper 
upon  mean  I'rocess,  and  after  made  an  Escape,  who  upon  a  fresh  Pursuit,  being  retaken, 
is  in  Custody  again  ;  but  the  said  f'onquest  making  it  appear  to  this  Court,  that  he 
had  a  Cause  depending  here,  and  he  attending  tlie  same  was  arrested  and  detained 
contrary  to  the  ancient  Privilege  of  this  Court,  whereupon  this  Court  ordered  the  Bailiff 
Cohome,  who  last  took  him,  to  be  committed  to  the  Fleet  for  refusing  to  discharge  him  ; 
this  C-ourt  ordered  the  saifl  Meynel  and  Sterling,  Sheriffs  of  Middlesex,  to  discharge 
the  said  Conciuest  out  of  ('ustody,  the  Sheriffs  acquainting  the  Court,  the  Case  is  as 
aforesaid,  and  that  the  said  Cboper  threatens  to  bring  an  Action  of  Escape  against  the 
Sheriffs. 

This  Court  again  ordered  the  said  Cohome  to  be  committed  close  Prisoner,  and  that 
the  Sheriffs  should  forthwith  discharge  the  said  Conquest  out  of  Custod}',  and  that 
a  Writ  of  Privilege  he  awarded  in  that  Behalf ;  whereupon  the  Sheriffs  disclfarged  the 
said  Conquest  out  [218]  of  Custody ;  yet  the  said  Cooper  brought  liis  Action  against 
the  Sheriffs  for  the  Escape,  and  will  info  roe  the  Sheriffs  to  pay  the  Debt,  and  so  con- 
sequently invalidate  and  overthrow  the  ancient  and  undoubted  Privilege  of  this  Court. 
The  Couit  ordered  the  said  Action  against  the  Sheriffs,  touching  the  Arrest,  for 
setting  at  Liberty  the  said  Conquest,  to  be  discharged,  unless  the  said  Cooper  shew 
Cause. 

The  said  Coopr  offer'd  several  Reasons  for  Cause,  but  this  Court  disallowed  the 
same,  and  confirmed  the  first  Order,  and  that  the  said  Action  be  discharged,  and  all 
Proceedings  at  Law,  against  the  Sheriffs  be  stayed. 
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But  the  said  Cooper  insisted,  tliat  his  Debt  is  great,  and  if  the  said  Conquest  be 
under  Protection  of  this  Court,  Cooper  i.s  like  to  lose  it. 

This  Court  declared  Cooper  may,  notwithstanding  the  former  Orders,  proceed 
against  Conquest,  in  Order  to  the  Satisfaction  of  his  Debt,  as  he  should  see  Cause. 

Rowel  con.  \V.\lley. 

13  Car.  2,  f.  909  [1661-62]. 

Mortgage. 

The  Bill  is,  That  the  Plaintiff  Hannah  being  the  Widow  of  Anthony  Sharp,  Pre- 
decessor to  her  Husband  Simon  [219]  (Jeering,  who  left  her  a  considerable  Estate, 
and  on  their  Marriage  settled  a  Messuage  and  Ijands  in  Kent,  called  Great  Walton,  on 
her  for  a  Jointure,  and  afterwards  tlie  said  Simon  prevailed  with  the  said  Plaintiff 
Hannah  to  sell  a  Lease,  whereof  she  was  po.ssessed  as  Administratrix  to  the  said  Anthony 
Shaip  her  former  Husband,  of  the  Value  of  £40  per  Annum,  and  also  prevailed  with 
her  to  join  in  a  Mortgage  of  the  aforesaid  jointured  Land  for  £300  to  Henry  Walley 
Father  of  the  said  Defendant  ;  and  in  Anno  1G50,  the  said  Simon  and  the  Plaintiil 
Hannah  for  £300  did  by  Deed  bargain  and  sell  to  the  said  Henry  Walley  the  said  Jointure 
Lands  to  liim,  his  Heirs  and  Assigns  for  ever,  in  which  Deed  the  said  Simon  covenanted, 
that  he  and  the  Plaintiff  Hannah  would  make  better  Assurance  by  Fine  ;  and  in  the 
said  Deed  was  a  Proviso,  That  if  the  said  Simon  Geering  and  the  Plaintiff  Hannah, 
or  either  of  them,  or  their  Heirs,  Executors,  &c.,  did  pay  to  the  said  Henry  Walley, 
his  Executors,  &c.,  £348  at  the  Time  therein  mentioned,  then  the  said  Fine  to  enure 
to  the  said  Simon  Geering,  and  the  l^laintiff  Hannah,  and  the  longest  Liver  of  them, 
and  after  to  the  right  Heirs  of  the  said  Simon  for  ever,  and  in  Michaelmas  Term  1650. 
a  Fine  was  [220]  levied,  and  tlie  Monies  not  being  paid  according  to  the  Proviso,  and 
Simon  wanting  more  Money,  the  said  Simon  and  Hannah  by  Deed  of  Confirmation 
in  April  1G53,  for  £146  more,  besides  the  £348,  confirmed  the  said  mortgaged  Premisses 
to  the  said  Henry  Walley  and  liis  Heirs  on  Redemption,  but  before  the  Redemption 
the  said  Simon  Geering  died,  and  the  said  Hannah  ordered  the  Tenant  of  tlie  Premisses 
to  attorn  to  Walley  till  Satisfaction  of  his  Demands,  and  afterwards  tlie  Plaintiff  Rowel 
Inter-mai-ried  with  tlie  said  Plannah,  and  afterwards  the  said  Henry  Walley  by  Will 
devised  the  said  Premissas  to  the  Defendant  James  Walley,  and  his  Heirs  :  So  to  redeem 
the  said  Premisses,  and  to  secure  the  said  Hannah's  Jointure,  is  the  Scope  of  the 
Bill. 

The  Defendant  James  Walley  insists,  lie  is  willing  to  assign  and  convey  the  Premisses 
as  this  Court  shall  direct,  without  whose  Direction  he  cannot  safely  do  any  Act,  the 
other  Defendant  Tho.  Geering,  the  Son  and  Heir  of  the  said  Simon  Geering  the  Mort- 
gagor, being  an  Infant. 

This  Court  thereupon,  and  hearing  the  Answer  of  the  Defendant  Thomas  Geering, 
by  his  Guardian,  whereby  the  Settlement  upon  the  Plaintiff'  Hannah  is  owned  to  be  as 
aforesaid,  was  satisfied,  [221]  that  the  Estate  of  tlie  Defendant  Walley  in  the  Premisses 
is  but  a  Mortgage,  and  that  the  Plaintiff  Hannah  ought  in  Equity  to  enjoy  the 
Premis.ses  during  her  Life,  notwithstanding  the  Fine  by  her  passed  as  aforesaid  ;  but 
this  Court  being  tender  of  the  Prejudice  of  the  Infant  by  a  Redemption  of  the  IVemisses 
before  he  came  of  Age,  a  Question  arose  in  what  Manner  a  Redemption  should  be  made, 
and  by  whom,  whether  by  the  said  Hannah  or  the  said  Infant,  and  by  whom  the  said 
Mortgage-Money  should  be  paid. 

This  Court  conceived  it  most  just,  that  the  .said  I^laintiff  Hannah  and  the  said  Infant 
should  proportionably  pay  what  was  due  ujion  the  said  Mortgage  at  the  Time  of  the 
Death  of  the  said  Simon  Geering,  the  Mortgagor,  rating  the  said  E.state  for  Life  of  her 
the  said  Hannah  in  the  Premiss&s  at  one  Tliird,  and  the  Reversion  in  Fee  of  the  said 
Infant  at  two  Thirds  from  the  Time  of  the  said  Simon's  Death. 

BowEN  con.  Edw.\kds. 

13Car.  2,  f.  180  [1661-62]. 

Re-hearing  upon  the  Penalty  of  treble  Costs. 

The  Plaintiff's  Suit  is  to  have  a  Redemption  of  Lands,  and  the  Defendant  insisting 
on  the  Antiquity  of  the  said  Mortgage,  and  that  by  Reason  of  [222]  long  Leases  in 
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Bein"  at  the  Time  of  the  Mortgage,  the  Defendant  could  not  receive  any  Benefit  of  tlio 
Premisses  till  the  Leases  ex]5ircd. 

The  Lord  Chancellor  at  this  Hearing,  being  17  Xoveinber  IGGO,  dismiss'd  the  Bill. 

But  the  Plaintiff  praying  a  Re-hearing  on  the  Merits  of  this  Cause,  and  offering 
Precedents  where  Relief  hath  been  frequently  given  upon  Mortgages  more  ancient, 
this  Court  granted  a  Re-hearing  upon  the  Penalty  of  treble  Costs,  if  the  Plaintiff  is 
not  relieved. 

The  Case  being  (viz.),  That  the  Plaintiff  being  seised  in  Fee  of  the  Premisses,  worth 
£200  per  Annum  in  1G37,  mortgaged  the  same  to  the  Defendant's  Father  for  £250, 
and  the  Plaintitl'  agreed,  and  accordingly  sealed  a  Deed  for  the  absolute  Purchase  of 
the  Premisses  to  the  Defendant's  Father,  if  the  £250  were  not  paid  at  the  End  of  seven 
Years. 

The  Defendant  insists,  that  the  Plaintiff  being  possessed  of  the  Premisses  in  Rever- 
sion, after  the  Expiration  of  certain  Leases  for  Years  from  the  Crown,  did  by  Deed 
with  Fine  and  Recovery  thereupon,  and  dated  24  January  1637,  sell  the  said  Premisses 
to  the  Defendant's  Father  in  Fee.  who  never  in  his  Life-time  received  any  Profits,  the 
Leases  expiring  after  his  Death  [223]  which  came  to  the  Defendant,  and  he  hopes 
accordingly  to  enjoy  it,  being  an  absolute  Estate  without  any  Defeazance. 

The  Ahuster  of  the  Rolls  being  assi.stcd  with  Mr.  Ju.stice  Hyde,  on  reading  the  first 
Order,  and  a  Bill  which  was  exhibited  by  the  Defendant's  Father  against  the  Plaintiff 
to  have  the  Laiuls  or  Money,  which  makes  it  appear  a  Mortgage,  and  of  several  Pre- 
cedents wliere  Relief  hath  been  given  in  Cases  of  like  Nature,  decreed  a  Redemption 
paying  Principal  and  Damages. 

[See  James  v.  Kerr,  1889,  40  Ch.  D.  459.] 

Whorwood  con.  WnoRwooD. 

14  Car.  2,  f.  lOlG  [1CG2-G.3]. 

Alimony,  &c. 

A  Bill  of  Review  to  reverse  a  Decree  for  Alimony. 

Tlio  Plaintiff  insisted  for  Error,  that  there  is  no  Foundation  whereon  to  justify  thp 
said  Decree  or  Proceedings  thereon,  for  that  there  is  no  Confirmation  thereof  by  the 
Act  of  Judicial  Proceedings,  and  that  there  are  several  Votes  in  the  Commons  House 
of  Parliament  for  that  Purpose. 

This  Court  referred  it  to  the  Judges  on  these  two  Points  (viz.).  Whether  the  Decrees 
for  Alimony  made  in  the  late  Times  are  confirmed  by  the  said  Act,  and  [224]  whether 
in  this  Case  Bills  of  Review  do  lie  for  the  Reversal  of  the  same. 

Ten  Judges  certified  in  Mich.  Term  16G2,  tliat  Decrees  for  Alimony  made  in  the 
Court  of  Chancery  in  the  late  Times,  are  confirmed  by  the  Act  for  Confirmation  of 
judicial  Proceedings. 

And  that  a  Bill  of  Review  doth  not  lie  for  Want  of  Authority  in  that  Court  to  make 
Decrees  in  Cases  of  Alimony ;  but  it  lies  for  other  Defects  not  remedied  or  provided 
for  by  that  Act,  and  all  the  Judges  of  England  agreed  to  the  same  Opinion  though 
not  subscribed. 

Mead  con.  Cave. 

14Car.  2,  f.  915[1662-G3]. 
Who  shall  be  said  to  be  younger  Children  to  take  Benefit  of  a  Devise. 

Tliat  Charnel  Petty,  Grandfather  of  the  Plaintiff  and  Defendants  Charnel  Mead, 
by  his  Will  devised  Lands  to  Trustees,  that  they  should  out  of  the  Profits  thereof  pay  unto 
the  younger  Children  of  his  Daughter  Mead,  the  Plaintiff's  Mother,  £400  equally 
to  be  divided,  and  the  said  Plaintiff's  Jfother  had  six  Children,  so  that  five  of  them 
are  within  the  Intent  of  the  Will  to  have  £80  a-piece,  but  the  Defendant  Charnel  Mead 
insisting,  that  the  £80  a-piece  doth  not  belong  to  the  Plaintiffs,  for  that  they  are  elder 
in  Seniority  of  Years  than  he  [225]  the  Defendant  Charnel  Mead,  the  sixth  Child, 
being  a  younger  Child  than  any  of  them,  and  that  he  ought  to  have  the  said  Money  ; 
whereas  younger  Children  in  this  Case  are  to  be  taken  a.s  distinguished  from  the  Heir 
at  Law.and  not  from  the  elder  Children  in  Age.and  that  it  was  the  Intent  of  the  Testator 
It  should  be  so,  appeareth  by  this,  that  the  Defendant  Charnel  Mead  was  his  Father's 
eldest  Son,  and  was  to  inherit  a  fair  Estate  by  Descent  from  him  after  his  Death. 
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This  Court  wa.s  clear  of  Opinion,  that  the  Plaintiffs  were  within  the  said  Trust, 
and  that  the  Defendant  Charnel  Mead  ought  to  be  excUided  by  the  Intentions  of  the 
Testator,  and  decreed  the  Plaintiffs  £80  a-piece,  and  the  Defendant  Charnel  Mead 
to  be  totally  excluded. 

Cropley  coTi.  Marquiss  of  Newcastle. 
14  Car.  2,  f.  923  [1662-63]. 
Sale  of  Lands  by  Consent. 

That  Edward  Cropley  deceased,  the  Plaintiff's  Father  and  Testator,  in  1640,  did 
lend  to  the  Defendant  £1200  on  Bond  :  the  Plaintiff,  as  Executor  to  his  said  Father, 
is  iiititled  to  the  said  Bond,  and  the  Defendant  being  beyond  Sea,  and  having  autlior- 
iz.'d  Edward  Butler  to  manage  his  Affairs  and  to  pay  his  Debts,  and  for  that  Purjxise 
to  si-ll  his  [226]  Estate:  and  the  Defendant  importuned  the  Plaintiff  to  purchase 
the  Capital  Messuage  in  Clerkenwel,  and  the  Manor  of  Flabrough  now  in  Question, 
assuring  the  Plaintiff  it  would  be  a  great  kindness  to  the  Defendant,  the  Marquiss, 
and  enable  him  to  pay  his  Debts,  and  provide  for  his  Children,  and  told  the  Plaintiff 
that  he  should  have  a  good  Title,  for  that  the  Marquiss,  before  the  troublesome  Times, 
had  settled  the  R-emisses  on  himself  for  Life.  Remainder  to  his  Brother  Sir  Charles 
Cavendish,  the  said  Robert  Butler,  James  \Miitehead  and  John  Rolston  and  their 
Heirs,  upon  Trust  to  sell  ;  but  the  Plaintiff  desired  to  have  the  Marquiss  his  Appro- 
bation of  the  said  Sale  ;  whereupon  the  said  Butler  told  the  Plaintiff  that  the  Marquiss 
since  his  Departure  wrote  several  Letters  to  him  and  Viscount  Mansfield,  the  eldest 
Son  of  the  said  Marquiss,  to  expedite  the  Sale,  and  had  by  Letters  also  the  Marquiss's 
Approbation  and  Allowance  of  the  Plaintiff's  Purchase  of  the  Premisses,  and  upon 
the  said  Butler's  Offer,  that  the  said  Cropley,  Viscount  Mansfield,  and  Henry,  now 
Viscount  Mansfield,  the  Marquiss's  second  Son,  should  join  with  the  Trustees  in  the 
Conveyance,  was  incouraged  to  proceed  in  the  Purchase  of  Flabrough,  and  agreed 
to  give  £7400  for  the  same  ;  and  as  to  the  Manner  of  [227]  the  Conveyance  and  Title, 
the  Plaintiff  relied  on  the  said  Butler,  who  was  unwilling  to  produce  the  Deeds  of 
Settlement  on  the  Trustees,  lest  he  should  thereby  discover  the  Po.sture  and  Condition 
of  the  Marquiss's  Estate  ;  that  by  Deed  in  1654  inroUed,  whereby  the  said  Charles 
Viscount  Mansfield  since  decea-sed,  and  Henry  now  Viscount  Mansfield,  then  eldest 
and  second  Son  of  the  said  Marquiss,  and  all  the  Trustees  were  Parties,  the  said  Manor 
was  conveyed  to  the  Plaintiff  and  his  Heirs  for  ever  ;  and  the  Plaintiff  paid  the  said 
£7400,  viz.  £5600  in  ready  Money,  and  £1800  was  allowed  the  Plaintiff  for  his  Debt, 
and  afterwards  the  said  Butler  pressed  the  Plaintiff  to  buy  the  House  in  Clerkenwel, 
and  writ  to  the  Marquiss  touching  the  same  ;  the  Marquiss  by  the  Name  of  John 
Forrest,  which  Xame  he  then  used,  wrote  an  Answer  to  Butler  and  thanked  him  for 
what  he  had  done,  and  ordered  him  to  sell  the  said  House  ;  whereupon  the  Plaintiff 
by  Deed  30  Jan.  1654  inrolled,  -for  the  Consideration  of  £1400  paid  to  the  said  Sons 
and  Trustees  had  the  same  Messuage  conveyed  to  Trustees  for  the  Plaintiff  and  his 
Heirs  ;  but  the  said  JLarquiss  being  returned  again  into  England,  says,  he  gave  no 
Authority  or  Consent  to  the  said  Sales,  and  that  the  Trustees  had  only  [228]  the  Power 
to  sell  the  Reversion  after  his  Death,  and  will  not  confirm  the  said  Purchases,  pretending 
he  hath  an  Estate  for  Life  in  the  Premisses,  which  neither  his  Sons  nor  the  Trustees 
had  Power  to  sell,  and  claims  the  Premisses  for  his  Life. 

The  Defendant,  the  Marquiss,  insists  he  did  not  intend  his  Trustees  to  sell  any  other 
Estate  than  they  were  intrusted  with,  and  that  the  Reversion  it  self  was  Bargain  great 
enough  for  the  Money  agreed  for. 

Now  the  Point  in  Controversy  is,  whether  the  Defendant,  the  Marquiss,  did  consent 
to  or  allow  of  the  said  respective  Sales  as  to  his  own  E.state  for  Life,  reserved  to  him 
by  the  said  Indenture  tripartite,  or  whether  the  Plaintiff's  said  respective  Purchases 
should  only  relate  to  the  Reversion  in  Fee  after  the  ^L^rquiss's  Death. 

This  Court  with  the  Assistance  of  the  Judges,  on  the  Reading  a  Paper  of  Advice 
under  the  Hands  of  the  Marquiss's  learned  Counsel  in  1649,  and  Letters  from  the 
Marquiss,  were  all  clear  of  Opinion,  that  the  Defendant,  the  Marquiss,  did  consent 
to  the  absolute  sale  of  the  Inheritance  of  the  Manor  of  Flabrough  and  the  House  in 
Clerkenwel.  and  that  the  Plaintiff  is  a  fair  Purcha.ser  thereof  for  a  full  Consideration 
which  came  and  was  [229]  applied  to  the  Marquiss's  Use  and  Benefit,  and  the  said 
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rii:irle.'<  Vi.scoiint.  .Maii.-^fiekl  having  covenanted  for  enjoying  Flabrongli  against  the 
.Marquiss,  was  a  farther  Evidence  of  tlie  Intention  of  the  Parties,  and  decreed,  tliat  the 
Phiintiff  and  his  heirs  sliall  enjoy  the  said  Manor  of  Fhibrough  and  the  house  in 
Clerkenwel  against  the  Marquiss  and  all  chximing  under  him,  and  the  Marquiss  to  make 
Assurance  of  his  Estate  in  the  Premisses  to  the  Plaintiff'  and  his  Heirs,  &c. 

Eyre  con.  Jackson. 

14  Car.  2,  f.  751,  875,  910  [16G2-63J. 

Decree  reversed.     Sec  3  Clian.  Rep.  15. 

The  Bill  is  a  Bill  of  Review  to  reverse  a  Decree,  whereby  tlie  now  I'laintift's  were 
decreed  to  give  tlu^  now  Defendant  Sati.sfaction  for  his  Lo.sse.s,  the  now  I'laintitts  having 
plundered  the  .said  Defendant  in  late  Times  of  his  (ioods,  Ilousehold-stutl,  a!id  of  Debt- 
books,  Bonds,  and  Si)ecialties,  so  as  he  could  not  make  Proofs  to  ground  an  Action 
at  Law,  and  the  now  Plaintiff's  were  decreed  to  pay  the  now  Defendant  £-100,  besides 
the  Goods  and  Money  which  the  said  now  Defendant  receiv'd  back  from  the  Plaintiffs, 
and  the  same  to  be  in  Satisfaction  of  the  Defendant's  Damages,  Losses  and  Cbsts,  and 
he  to  prosecute  which  of  the  now  [230]  Plaintiff's  he  pleases  upon  the  said  Decree,  and 
tlie  now  Plaintiff's  to  prosecute  each  other  to  pay  their  Proportions. 

The  now  Plaintiffs  insist,  that  the  Decree  is  erroneous  and  ought  to  be  reversed, 
for  that  it  is  contrary  to  the  Rules  and  Practice  of  this  Court  to  deprive  the  Courts  of 
Law  of  the  Determination  there  determinable,  or  to  assess  Damages  for  a  Trespass, 
which  ought  to  be  ascertained  by  a  Jury  at  Law  and  not  otherwise  ;  and  the  Plaintiffs 
have  paid  the  said  £400  above  eight  Years  before  the  Bill  exhibited  to  their  Prejudice  ; 
so  the  Plaintiff's  insist  that  the  Decree  ought  to  be  reversed,  and  they  restored  to  all 
they  have  lost  and  been  damnified  by  the  said  erroneous  Decree. 

The  Defendant  pleaded  and  denuirred,  and  insisted  that  the  now  Plaintiffs  were 
decreed  to  pay  £400,  and  paid  the  same,  and  rested  satisfied  therewith  eiglit  Years  ; 
and  ako  pleaded  the  Act  of  Oblivion  in  Bar  of  the  Plaintiff's  Demand,  which  was  reserved 
till  the  Hearing,  and  on  Hearing  the  .said  Decree  it  was  reversed. 

But  as  to  the  Point  of  J^cstitution  his  Lordship  would  advise,  whether  the  Act  of 
Oblivion  ought  to  bar  the  now  Plaintiff's  from  being  rcstor'd  to  what  they  liave  lo.st  by 
liie  said  Decree. 

[231]  f'his  ('ourt  with  the  Judges  declared,  that  the  now  Plaihtiffs,  notwithstanding 
the  Act  of  Oblivion,  ought  to  be  restored  to  all  they  have  lost  or  been  damnified  by  the 
said  Decree,  and  reversed  the  Decree,  and  ordered  the  Defendant  to  re-pay  the  £400 
with  Damages  and  Costs. 

But  tlie  Defendant  insisted,  that  by  the  Rules  of  the  Common  Law,  where  a  Judg- 
ment is  reversed  and  Restitution  awarded,  the  Courts  of  Law  give  neither  Damages  nor 
Costs,  and  that  this  Court  doth  usually  guide  it  self  by  the  Rules  at  Law^ 

This  Court  desired  to  see  Precedents,  where  Damages  and  Costs  liad  been  given 
in  Cases  of  this  Nature,  and  finding  no  Precedents  could  be  produced,  this  Court  would 
not  charge  the  Defendant  with  Damages  or  Costs. 

DoMiNA  Cramborne  con.  Dalmahoy,  &  Dr.  Hamilton's  Wife. 
14Car.  2,  f.  519[1662-G3]. 

The  Bill  is  to  review  and  reverse  a  Decree  made  the  3d  of  May,  1G55,  in  a  Cause 
wherein  Elizabeth  Dutchess  of  Hamilton  was  Plaintiff"  against  Elizabeth  Countess  of 
Dirlton,  and  the  Countess  of  Cramborne  (now  Plaintiff),  Defendants,  to  settle  the  Trust 
of  Gilford  Park  and  other  Lands,  and  the  Equity  of  [232]  Redemption  of  Waufwrougfj 
and  other  Lands,  all  in  Com'  Surrey,  and  directing  the  Reversion  of  all  the  Premisses 
after  the  Death  of  the  said  Counte.ss  of  Dirlton  to  be  conveyed  by  the  Defendants  therein 
named  to  the  said  Dutchess,  her  Heirs  and  As.signs. 

'Ihe  now  Plaintiff  insists,  that  the  Decree  is  erroneous,  and  ought  to  be  reversed, 
for  that  at  the  Making  thereof,  there  was  no  Bill  or  Cause  in  Court  depending  ;  for  that 
the  Dutchess  of  Hamilton,  who  was  Plaintiff  in  the  said  Decree,  sued  as  a  sole  Woman  ; 
and  after  her  Bill  in  1653,  which  was  before  the  Decree,  she  married  the  now  Defendant 
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Mr.  Dalmahoy,  whereby  the  Bill  of  the  Dutchess  and  all  Proceedings  abated  and  became 
void,  and  no  Bill  of  Review  was  brought,  and  the  said  Dutchess  continued  married  till 
after  the  Decree  ;  and  for  that  the  Decree  was  contrary  to  Law  and  Justice,  it  appearing, 
that  the  Deed  made  by  the  Earl  of  Dirlton,  whereupon  the  Decree  was  grounded,  was 
in  the  Nature  of  a  Feoffment,  but  never  executed  by  Livery,  appeared  to  be  voluntary 
to  disinherit  the  now  Plaintiff,  and  if  it  could  not  operate  at  Law  it  ought  to  have  no 
Force  or  Countenance  in  Equity,  being  made  but  the  Day  before  he  died. 

[233]  To  which  Bill  the  Defendant  pleaded  and  demurred,  and  insisted,  That  the 
Decree  ought  not  to  be  reversed,  or  that  the  Error  that  the  Dutchess  was  married  is 
only  Matter  of  Abatement,  and  not  to  the  Right,  and  appears  not  in  the  Body  of  the 
Decree,  but  is  Matter  of  Fact  out  of  the  Decree  ;  and  that  the  Plaintiff  hath  assigned 
for  Error  and  not  for  new  Matter,  and  were  it  so,  she  might  have  had  Advantage  thereof 
before  the  Hearing,  and  ought  not  now  to  be  admitted  to  it,  and  no  .-Advantage  could 
be  taken  thereof  but  by  Abatement. 

And  the  other  Error  assign'd  is  no  Error,  but  the  Cause  adjudged  upon  the  Deeds 
and  Proofs  of  the  Earl  of  Dirlton's  Intentions. 

This  Court,  with  the  Assistance  of  the  Judges,  held  tlie  Plea  ami  I)emurrer  good, 
and  dismiss'd  the  Plaintiff's  Bill  of  Review. 

Nanney  con.  Martin. 

U  Car.  2,  f.  334,  535  [1G62-63] ;  15  Car.  2,  f.  232  [16G3-G4]. 

A  Decree  in  Equity  like  a  Judgment  for  Debt  or  Damages  at  Common  Law. 
Judgment  had  by  Baron  and  Feme  in  Action  brought  by  them  both  for  Debt  due 
to  the  Wife  before  Coverture,  Baron  dies,  the  Wife  shall  have  Execution,  and  not  the 
Executor  of  the  Husband. 

The  case.  That  Hugh  Nanney  deceased  and  Sarah  his  Wife  exhibited  their  Bill  into 
this  Court  against  the  Defendant  John  Martin  for  a  Legacy  of  £300  and  other  Monies 
devised  unto  the  Plaintiff  Sarah,  (before  Marriage)  by  the  [234]  Will  of  Martin  Cornick 
(her  Father)  deceased. 

That  2  Decemb.  13  Car.  2  [1G61],  it  was  decreed,  that  the  Plaintiff  be  paid  the  £300 
and  other  Monies  payable  by  the  said  John  Martin. 

This  decree  was  inrolled,  and  afterwards  the  Plaintiff,  Hugh  Nanney,  died  intestate, 
Anne  Nanney  took  Administration  of  the  Goods  of  the  said  Hugh  Nanney,  and  by 
Virtue  thereof  claims  the  said  £300  and  other  Monies  decreed  unto  the  said  Hugh 
Nanney  and  Sarah  his  Wife  in  the  Life-time  of  the  said  Hugh  Nanney. 

Whether  the  money  so  decreed  do  belong  unto  the  Administratrix  of  the  said  Hugh 
Nanney,  or  to  the  Complainant  Sarah,  is  the  Question. 

This  Court  referred  it  to  a  Judge  to  certify. 

The  Judge  gave  his  Opinion  (viz.).  First,  I  conceive  that  a  Decree  in  Chancery  for 
.Money  or  any  other  Personal  Thing,  being  a  Judgment  in  Equit}-,  is  of  the  like  Nature 
with,  and  ought  to  be  governed  by  the  same  Rules  as  a  Judgment  for  Debt  or  Damages 
at  Common  Law,  and  consequently  that  the  Interest  or  Benefit  of  this  Decree,  and 
the  Money  due  thereby  ought  to  go  and  be  unto  such  of  the  said  Parties  as  should 
[235]  have  Right  thereto,  in  Case  it  were  a  Judgment  for  Debt  or  Damages  at  Common 
Law. 

Secondl.v,  If  a  Judgment  be  had  by  Husband  and  Wife  (at  Common  Law)  in  an 
Action  broiight  by  them  both  for  a  Debt  due  tinto  the  Wife  before  Marriage,  and  the 
Husband  dies  after  the  Judgment  and  before  Execution  sued,  1  conceive  that  the  Debt 
due  on  this  Judgment  belongs  to  the  Wife,  and  she  shall  sue  Execution  u])on  the  Judg- 
ment, and  not  the  Executor  or  Administrator  of  the  Husband;  all  wliicli  1  luiniiily 
submit  to  the  Judgment  of  this  Honourable  Court.  R(.)BE1{T  lIiDK. 

This  Court  confirmed  the  Judge's  Certificate. 

Martyn  con.  Ferryman. 
11  Car.  2,  f.90G  [1062-63]. 
Partition. 
This  Court  decreed  a  Partition    notwithstanding  Feme  Coverts  and  Infants,  and 
some  Incumbrances  were  in  this  Case  concerned. 
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[236]  Roberts  con.  Wynn. 

15  Car.  2,  f.  434  [1CG3-G4]. 

Will. 

The  Bill  is  to  be  relieved  against  the  Will  of  Jolm  Bodvile,  Father  of  tlie  I'laintifi' 
Sarah,  pretende<l  to  be  gotten  i)y  Fraud  and  Practice  of  the  Defendant  Wynn,  which 
Will  tends  to  disinherit  the  Plaintifi'  Sarah,  the  said  John  Bodvile's  only  surviving 
Daughter  and  Heir,  of  a  gre^it  Estate  in  Lands,  and  to  settle  the  same  on  the  two 
Defendant.-i,  (irifiith  Wynn  Son  of  the  Defendant  Tho.  Wynn,  and  Tho.  Bodvile  Infants. 

The  Case  is,  That  the  .said  John  Bodvile,  deceased,  upon  his  Inter-marriage  with 
Anne  the  Daughter  of  Sir  William  Rus.sel,  and  in  Con.';iderati<m  of  £5000  Portion, 
settled  the  Premisses  on  himself  and  his  Ileirs  Males  on  the  Body  of  the  said  Anne, 
J^i'iiiaiiuliT  to  his  right  Heir,  and  the  said  John  Bodvile  died  without  Issue  Male,  by 
X'irtue  whereof,  and  of  the  said  Setth^ment  the  Premisses  would  luive  descended  to  the 
I'laintirt'  Sarah,  who  married  the  Plaintiff  Mr.  Roberts,  Son  of  the  Lord  Roberts,  Lord 
Privy  Seal,  and  who  had  Issue  by  the  said  Sarah  two  Sons  and  two  Daughters  in  the 
Life-time  of  the  said  John  Bodvile,  and  who  was  so  well  satisfied  with  the  said  Match, 
that  he  did  on  the  Birth  of  the  second  [237]  ^on  of  the  said  Plaintiff  become  Godfather, 
and  named  him  Charles  Bodvile  Roberts,  and  declared  he  would  make  him  his  Heir, 
with  several  other  Expre.ssions,  and  declared,  that  if  the  Lord  Roberts  would  settle 
on  his  Son,  the  Plaintiff,  an  Estate,  he  would  so  settle  his  Estate  that  it  should  come 
to  his  said  Daughter  Sarah  and  her  Heirs  ;  whereupon  the  Lord  Roberts  settled  £3000 
per  Anruim  upon  his  Son  Mr.  Roberts,  and  his  Issue  on  tlie  Body  of  the  said  Sarah  ; 
and  in  the  Year  1G(J0,  the  said  Mr.  Bodvile  made  his  Will,  wheieby  he  gave  all  his  Estate 
to  the  said  Sarah  for  Life,  Remainder  to  her  Son  Charles  in  Tail,  and  made  the  said 
Plaintitf  Sarali  Executrix,  and  declared,  that  tlio'  he  had  since  levied  Fines  of  all  his 
Estiite,  yet  he  did  not  in  the  least  thereby  intend  to  revoke  the  said  Will,  or  disinherit 
his  said  Daughter,  nor  would  give  one  Foot  of  Land  away  from  his  Daughter  Sarah, 
and  his  Grandson  Charles  Bodvile:  But  in  Decern.  1G62,  the  Defendant  Wynn  by 
Practice  got  the  said  Bodvile  to  make  another  Will,  who  at  that  Time  was  very  infirm, 
and  which  was  twice  published,  whereby  he  settled  all  his  Estate  in  Trustees  for  the  Use 
of  two  Infants  (viz.).  one  named  Bodvile  an  [238]  obscure  Child,  and  the  other  was  the 
said  Defendant  Wynii's  Son. 

The  Defendant  insisted,  that  Bodvile  upon  Marriage  with  the  Plaintiff  Sarah's 
Mother,  had  £5000  Portion,  and  that  Bodvile,  upon  the  Settlement  made  upon  the 
said  Marriage,  did  tye  notliing  upon  his  Daughter  but  £5000  in  Money,  and  (that)  iipon 
Condition  that  she  married  with  his  Consent,  and  reserved  the  Power  of  his  Lands 
to  himself,  lest  he  should  have  I.ssue  Male  by  a  second  Wife,  and  by  this  Will  gave  £5000 
to  his  said  Daughter,  tho'  she  did  marry  withoiit  his  Consent,  but  with  a  Proviso,  that 
she  should  not  question  his  \\'ill,  or  disturb  or  hinder  liis  Executors  ;  and  that  his  said 
Daughter  Sarah,  the  Plaintiff,  married  in  1G57,  but  there  was  no  Reconciliation  till 
the  Year  IGGO,  but  had  declared  he  would  never  settle  his  Estate  on  his  Issue  Female  ; 
and  that  the  said  Bodvile  had  always  a  great  kindness  for  the  Defendant  Wynn  and 
his  Family,  and  that  Wynn  had  no  hand  in  making  or  contriving  tlie  said  Will. 

So  that  the  Effect  of  the  Suit  is  to  have  the  said  Will  in  1G62,  set  aside  and  made 
void. 

This  Court  with  the  Assistance  of  tlie  Judges,  and  on  reading  several  Precedents 
on  the  Plaintiff's  Part,  declared  they  did  [239]  not  conceive  it  of  any  Consequence  or 
Va  ue,  that  the  Defendants  for  whom  the  Estate  is  settled  in  the  Trustees  were  Infants, 
and  not  privy  to  the  Fraud  ;  for  if  that  should  be  admitted  to  bar  the  Heir  from  Relief, 
any  third  Person  might,  for  the  advantage  of  his  Cliildren  or  Relations,  by  Practice 
set  up  a  ^Vill  or  Deed,  and  put  it  out  of  the  Power  of  the  Court  to  set  aside  or  make 
void  such  a  \Vill  or  Deed  ;  and  they  were  also  of  Opinion,  that  the  Making  of  this  Will 
was  not  an  Act  of  Prudence  or  Honesty  in  Mr.  Bodvile,  but  rather  of  great  Injurv  and 
Injustice,  the  same  tending  to  disinherit  an  Heir  and  only  Child,  being  innocent  and 
inollensive,  and  to  introduce  Strangers  without  any  Reason  of  Afhnity  or  Merit  ; 
and  It  appeared  Mr.  Bodvile  always  intended  to  leave  his  Estate  to  his  Daughter  if 
she  married  with  his  Consent ;  and  his  Lordship  farther  declared,  that  altho'  the 
Marriage  of  the  Plaintiff  Sarah,  without  Mr.  Bodvile  her  Father's  Consent,  was  an 
lugh  Irespass,  insomuch  that  if  his  Passion  had  possessed  him  from  that  Hour,  and 
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he  would  have  resolved  to  have  punished  it  with  a  total  Disinherison,  his  Lordship 
would  not  have  relieved  her  ;  nevertheless  it  now  appeared,  that  he  was  reconciled 
before  16G0,  and  well  [240]  satisfied  in  the  Match,  and  that  he  intended  to  settle  his 
Estate  on  the  Plaintiff,  as  by  the  Will  in  IGGl,  and  it  appear'd,  that  the  Defendant 
Wynn  was  the  Contriver  of  tliis  Will,  and  that  Mr.  Bod\-ile's  Promising  to  settle  his 
Estate  on  his  daughter  and  her  Heirs,  induced  the  Lord  Roberts  to  make  the  Settle- 
ment of  £3000  per  Annum  on  the  Plaintiff  Mr.  Roberts  and  his  Issue  by  tlie  said  Plain- 
tiff Sarah,  whicli  did  carry  in  it  a  great  Circumstance  of  Equity  against  the  pretended 
Will,  although  there  was  no  such  formal  Agreement  executed,  which  according  to 
the  Course  of  Proceedings  could  in  Equity  be  Ground  enough  of  itself  for  a  judicial 
Decree  against  the  said  Will. 

His  Lordship,  witli  the  Judges,  were  of  Opinion,  that  the  said  Will  was  obtained 
by  great  Fraud  and  Circumvention  of  the  Defendant  Wynn,  but  by  Reason  the  Pre- 
cedents did  not  fully  reach  to  this  Case,  whereby  there  might  be  a  Decree  without 
creating  a  Precedent,  which,  if  any  one,  his  Lordship  declared,  he  would  have  decreed 
the  Cause,  therefore  his  Lordship  and  the  Judges  held  it  not  fit  at  present  to  make 
a  Decree  finally  to  determine  this  Cause,  yet  declared,  that  there  appeared  so  much 
Fraud  in  the  Defendant  Wynn  in  gaining  the  [241]  Will,  and  so  much  Equity  and 
Justice  in  the  Plaintiff's  Cause,  that  they  would  not  dismiss  the  Plaintiffs  Bill,  or 
relieve  the  Defendants  upon  their  Bill  ;  but  the  Matter  being  fit  to  be  relieved,  and 
yet  not  ripe  for  a  Decree,  this  Court  gave  the  Plaintiff  a  Year's  Time  to  take  such 
further  Course  against  the  said  Will  as  he  should  be  advised,  and  the  Injunction  to 
continue. 

The  Plaintiff  petitioned  the  House  of  Lords,  who  upon  several  long  Debates  referred 
it  back  to  the  Lord  Chancellor  to  decree  for  either  Party  according  to  Justice  and 
Equity,  although  no  Precedent  should  be  found  for  that  Purpose. 

And  his  Lordship,  with  the  Judges,  upon  several  Days  hearing  the  Matter,  declared 
they  could  not  relieve  the  Plaintiff  in  this  Court,  and  dismiss'd  the  Plaintiff's  Bill  with- 
out Costs,  and  dissolved  the  Injunction. 

Simmons  con.  Cornelius. 

15  Car.  2,  f.  73  [1663-64]. 

Demurrer  to  a  Bill  for  Performance  of  an  Agreement  by  Reason  of  inconsiderable 

Earnest  allowed. 

The  Bill  is  to  have  an  Agreement  in  Specie  to  be  performed,  the  Defendant  demurred, 
for  that  there  was  but  20s.  paid  as  Earnest  to  bind  the  Bargain,  which  is  but  an  incon- 
siderable Execution  of  the  Agreement,  and  it  [242]  being  not  under  Hand  and  Seal, 
the  Court  allow'd  of  the  Demurrer. 

MiNSHAL   con.    MlNSHAL. 

15  Car.  2  [1663-64]. 

Injunction  to  stay  Felling  of  Timber  dissolved,  for  that  the  Settlement  was 
without  Impeachment  of  Waste. 

The  plaintiff'  got  an  Injunction  to  stay  Waste,  or  felling  of  Timber-Trees  from  oft' 
the  Premisses. 

The  Defendant  moves  to  dissolve  the  Injunction,  insisting,  that  he  hath  sworn 
in  his  Answer,  that  he  hath  an  Estate  of  Inheritance  in  the  Premisses,  and  hath  for 
fourteen  Years  cut  down  Timber  growing  upon  the  said  Premisses,  and  sold  the  same 
without  Interruption,  and  upon  producing  the  Settlement,  which  was  made  by  the 
said  Defendant  upon  the  Marriage  witli  his  Wife,  thereby  it  appeared,  that  he  had 
an  Estate  in  the  Premisses  in  Question,  without  Impeachment  of  Waste. 

His  Lordship  ordered  the  said  Injunction  to  be  absolutely  dissolved. 

Field  con.  Clerk. 

15  Gar.  2,  f.  790  [1663-64]. 

Obligee  makes  the  Obligor  Executor,  the  Bond  not  discharged  in  Equity,  being  for 

Security  of  Arrears  of  Rent. 

The  Defendant  entred  into  Bond  to  the  Testator,  and  after  the  Testator  makes 
the  Defendant  his  Executor,  whereupon  the  Defendant  insists  the  Bond  is  thereby 
discharged  in  Law. 
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[243]  This  Court  declared,  Tliat.  tlio'  tlic  Bond  was  discharged  in  Law,  yet  in  Equity 
the  Defendant  ought  to  account  for  tlie  Arrears  of  Rent  thereby  secured. 


HCNBY  con.  JoilNSOX. 
15  Gar.  2,  f.  293  [1663-64]. 

The  Defendant  won  of  the  Plaintiff  playing  at  cards  £105,  wliich  the  Plaintiff  upon 
Account  did  own  to  he  due  to  the  Defendant,  whereupon  the  Defendant  brouglit  l)is 
Action  of  the  Case,  and  declared  on  indebitatus  assumpsit  for  £105,  and  upon  an  in- 
simul  compntar^Tunt  for  £105,  to  which  the  Plaintiff  pleaded  non  assumpsit,  and  upon 
a  Trial  a  Verdict  passed  for  the  Defendant  for  £l()5  Damages,  and  he  hath  since  taken 
out  Judgment  and  Pixccution,  and  therefore  in  Respect  there  were  only  Damages 
recovered,  whereof  the  Jurors  were  the  proper  Judges,  and  for  that  the  JBill  was  ex- 
hibited after  .Judgment  and  Execution,  as  by  the  Records  and  Proceedings  duly  carried 
on,  according  to  the  Rules  of  the  Court  of  Common  Pleas. 

The  Defendant  demurs,  and  pleads,  and  demands  Judgment,  whether  he  shall 
farther  .Viiswer  that  Part  of  the  lMaintiiT\s  I3ill  as  concerns  the  Verdict  and  Judgment. 

[244]  This  Court  allowed  the  plea  and  Demurrer. 


Do.M.  DiGBY  con.  Morgan. 
16  Car.  2,  f.  799  [1604-65]. 

The  Lord  Digby's  Bill  being  to  be  relieved  for  a  Messuage  in  Queenstreet,  which 
was  purchased  by  the  Earl  of  Bristol,  and  there  being  then  a  Lease  of  ninety-nine 
Years  made  of  the  Premisses  by  one  Newton,  the  said  P^arl  took  an  Assignment  thereof 
in  the  names  of  Philip  Digby  and  Arthur  Everard,  and  the  Conveyance  of  the  Fee  he 
took  in  the  Name  of  the  Defendant  Broom  and  Hodges  in  Trust  for  the  said  Earl,  and  the 
said  Earl  by  Deed,  "23  Feb.  17  Car.  1  [1G42J,  settled  the  Premisses,  and  therein  declared, 
that  liis  Son  John  Digby  should  have  the  Premisses  to  him  and  the  Heirs  of  his  Body, 
Remainder  to  the  Plaintiif  John  Lord  Digby,  and  the  Heirs  of  His  Body,  Remainder 
to  George,  Francis,  and  every  other  of  the  Sons  of  the  now  Earl  of  Bristol  in  Tail, 
Remainder  to  the  Daughters  of  the  now  I'^arl  in  Fee,  and  that  the  Estate,  wdiieh  Broom 
and  Hodges  had,  should  be  subject  to  the  Trust  aforesaid,  with  Power  of  Revocation 
to  the  said  Earl  ;  and  in  1651  the  said  Earl  by  Will  confirmed  the  said  Deed,  [245]  and 
soon  after  died,  after  whose  Death  the  said  John  Digby  his  Son  took  the  Profits  ;  and 
the  said  John  Digby  being  dead  without  Issue  of  his  Body,  the  Plaintiff,  the  Lord 
Digby  claims  the  Premisses  accorcUng  to  the  Trust ;  but  the  Defendant  Diana  Digby 
taking  advantage  of  John  Digby's  being  beyond  Seas,  and  concealing  the  Trust,  pro- 
cured the  said  Philip  Digby,  and  the  said  Everard  to  assign  their  Interest  in  the  Pre- 
misses to  Newman  and  Hussey,  who  by  the  said  Diana's  Importunity  mortgaged  the 
same  to  one  Currance  for  £560.  That  afterwards  the  Defendant  Langhorne  purchased 
the  said  Lease  and  Inheritance  of  the  Premisses  of  the  said  Diana  for  valuable  Con- 
sideration, paying  off  the  £500  to  Currance,  who  having  the  said  Lease  forfeited  to 
him,  assigned  to  Ijanghorne  with  the  Consent  of  the  said  Diana,  and  then  in  1663 
procured  the  said  Jolui  Digby  to  suffer  a  Recovery  of  the  Premisses,  and  declared 
the  Use  to  the  .said  Langhorne.  and  the  said  Langhorne  insists,  he  is  a  Purchaser  with- 
out Notice  of  the  Plaintiff's  Title  ;  and  if  any  sucli  Entail  were  as  the  Plaintiff  pretends, 
the  same  is  cut  off  in  Equity  by  the  Recovery. 

But  the  plaintiff  insists,  that  the  Recovery  is  void  in  Law,  the  said  John  Digby 
having  no  Estate  of  the  Freehold,  [246]  hut  a  Trust  cannot  bar  the  Plaintiff's  Equity. 

This  Court,  with  Assistance  of  the  Judges,  were  of  Opinion,  that  the  Lease  of  ninety- 
nine  Years  was  separate  from  the  Inheritance,  and  well  conveyed  by  Newman  and 
Hussey,  and  that  the  said  Lease  for  so  much  as  was  mortgaged  to  Currance,  and  by 
him  assigned  to  Langhorne,  might  not  be  impeach 'd,  and  decreed  Langhoi'ne  to  enjoy 
for  the  Remainder  of  the  ninety-nine  Years  as  was  mortgaged  to  Currance,  and  the 
Bill  as  touching  the  Lease  to  be  dismissed. 
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Brest  con.  Offley. 

16  Car.  2,  f.  746  [1664-05]. 

The  Testator  desires  in  his  Will,  his  Executor  to  give  the  Plaintiff  £200,  it  is  a  good 

Legacy. 

The  Suit  is  touching  a  Legacy  of  £200  given  by  the  Will  of  John  Wynn  to  the 
Plaintiff,  of  which  Will  lie  made  his  Wife  the  Plaintiffs  Sister  Executrix,  who  since 
hath  married  the  Defendant  OfHey,  his  Executrix,  but  the  Defendants  refuse  to  pay 
the  said  Legacy. 

The  Defendant  insists,  that  the  testator  made  such  Will,  and  thereby  desired  his 
Executrix,  the  Defendant,  to  give  the  Plaintiff  £200,  but  left  it  wholly  to  the  said 
Defendant's  own  free  Will,  how,  when,  and  in  what  Manner  to  dispose  of  it  to  him  ; 
and  the  Defendant  [247]  insists  she  ought  not  to  be  questioned  for  the  same  in  this 
Court,  it  not  being  the  Intention  of  the  Testator  to  make  the  Defendant  liable  to  the 
Plaintiff's  Suit  for  the  same,  but  do  own  Assets  in  Case  the  Court  adjudge  the  Payment 
of  the  Said  Legacy  in  any  other  Manner  than  is  directed  by  the  ^^'i]l. 

This  Court  is  satisfied  that  the  said  Legacy  of  £200  is  due  and  payable  from  the 
Defendant  to  the  Plaintiff,  and  decreed  the  same  to  be  paid  accordingly. 

Proctor  con.  Reynel. 

16  Car.  2,  f.  781  [1604-65]. 

Sequestration. 

A  Sequestration  was  awarded  to  sequester  the  Manor  of  Shampton,  and  all  the 
Estate  Real  and  Personal  of  Sir  Thomas  Reynel  to  satisfy  a  Decree,  out  of  which  Manor 
the  Defendant,  the  Lady  Reynel  had  an  Annuity,  which  during  the  Life  of  the  said 
Sir  Thomas  her  Husband  was  sequestred,  but  Sir  Thomas  being  dead,  insists,  that  the 
Sequestration  ought  to  be  taken  oft". 

The  Plaintiff  insists,  that  the  Sequestration  is  particularly  to  sequester  the  said 
Manor,  and  all  the  Estate  Real  and  Personal  of  the  said  Sir  Thomas  Reynel,  and  the 
said  Annuity  was  the  Estate  of  Sir  Thomas  in  Right  of  his  Wife,  and  cannot  be 
accounted  a  separate  Maintenance. 

[248]  The  Defendant  insists,  that  her  Father  settled  the  Annuity  on  licr  for  Life 
as  a  .Maintenance  for  her  in  Lieu  of  Jointure,  and  gave  her  no  other  Portion. 

His  Lordship  declared,  that  this  Court  cannot  continue  the  said  Sequestration 
upon  the  said  Estate,  the  said  Sir  Tho.  being  dead,  for  whose  Offence  the  same  was 
seijuestred,  and  discharged  the  Sequestration  of  the  said  Manor  as  concerning  the  said 
Annuity. 

Sewel  con.  Freeston. 

10  Car.  2,  f.  795  [1004-05]. 

Demurrer  to  a  Bill  exhibited  after  Verdict,  Judgment  and  Writ  of  Error  allowed. 

The  Bill  is  to  be  relieved  against  a  Verdict  for  £200  upon  an  Indehitaius  Assumpsit, 
whereupon  Judgment  is  obtain'd,  and  a  Writ  of  Error  brought  by  the  Plaintiff. 

The  Defendant  pleaded  the  Matter  properly  examinable  before  the  Judges  in  the 
Court  where  the  Action  depends,  and  not  in  this  Court,  especially  upon  a  Bill  exhibited 
after  a  Verdict,  Judgment  and  Writ  of  Error. 

This  Court  on  Perusal  of  Precedents  conceived  the  Matter  of  the  Bill  to  'be  of  ill 
Consequence,  and  allowed  the  Demurrer  to  the  Bill. 

[249]  Fleming  con.  Taylor. 

lOCar.  2,  f.  228  [1664-05]. 

Settlement  by  Lease  first  in  Mortgage,  and  then  for  Payment  of  Debts. 

That  John  Fleming  the  Plaintiff's  Father  by  Deed  in  1043,  for  the  Securing  of 
£1000  with  Interest,  demised  the  Lands  in  Question  by  Lease  to  Samuel  Ferrers,  to 
be  void  on  Pavment  of  the  said  £1000  and  Interest,  and  after  in  Trust  for  the  Payment 
of  all  his  Debts,  if  he  left  not  sufficient  Personal  Estate  to  do  the  same,  and  after  the 
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Profits  of  the  Premisses  to  go  towards  Maintenance  of  the  Plaintiff,  and  upon  Payment 
of  his  Debts  as  aforesaid,  the  Mortf;age  to  be  void,  and  that  John  Fleming  dying  in 
lC.-t3,  being  sole  Executor  of  Giles  Fleming  his  Father,  and  had  As.sets  to  pay  his  said 
Father's  Debts,  the  Defendant  Taylor  claims  a  Debt  of  £500  owing  to  Samuel  Ferrers 
by  the  said  Giles  Fleming  on  the  Foot  of  an  Account  made  up  betwixt  the  said  Samuel 
Ferrers  and  John  Fleming  over  and  besides  the  said  £1 000,  the  said  Taylor  being  intitled 
to  the  said  £.500  by  Virtue  of  an  Assignment  of  the  Commissioners  of  Bankrupt  of 
the  Estate  of  the  said  Ferrers,  and  is  now  in  Possession  of  the  said  Lands  in  Question  ; 
and  the  only  Question  being.  Whether  the  said  £500  owing  to  Ferrers  by  the  said 
(,;iles  Fleming,  who  left  [250]  Assets  enough  to  pay  his  Debts  shall  be  charged  on  the 
said  Lease,  or  the  Mortgage  aforesaid,  made  by  the  said  John  Fleming,  as  if  it  were 
the  said  John  Fleming's  particular  Debt. 

This  Court  declared  the  said  Lease  shall  be  liable  to  the  Debts  of  Jolui  Fleming, 
as  he  was  Ivvi'cutor  of  Gili'S  Fleming  his  Father. 

Ki.vGSMiL  con.  Ogle. 

If)  Car.  2,f.  5G0[1GG4-G5]. 

Construction  of  a  Will. 

That  Sir  William  Kingsmil  by  Will  in  Writing  devised  as  follows  (viz.).  First,  All 
my  Lands  and  Tenements  I  give  and  bequeath  unto  my  only  Son  William  Kingsmil 
(the  now  Plaintiff)  and  his  Heirs  for  ever ;  and  my  Will  is,  'fhat  my  Executrix  shall 
from  Time  to  Time  during  his  Minority  receive  the  Eents,  Issues  and  Profits  thereof, 
to  be  disposed  and  employed  of  by  her  towards  his  and  his  Sisters  Breedings,  and  Pay- 
ment of  Portions  and  Legacies  devised,  and  gave  to  liis  Daughter  Bridget  £3000  and 
to  Anne  £1500,  to  be  raised  out  of  the  Profits  of  the  Real  and  Personal  Estate  with  all 
convenient  Speed,  and  to  be  ])Ut  out  for  their  best  Benefit,  with  Interest,  and  the 
llesidue  of  his  Goods,  Chattels  and  Personal  Estate,  he  gave  to  Dame  Anne  his  Wife, 
whom  he  [251]  made  Executrix,  and  at  the  Making  of  his  said  Will  declared,  he  only 
trustetl  his  Executrix  with  the  Bceeipts  aforesaid,  for  the  Purposes  aftiresaid,  and  to 
be  accountable  to  the  PlaintifT  William  for  the  Surplus,  and  the  same  should  be  em- 
plo}'ed  for  his  Use  ;  that  the  Executrix  proved  the  Will,  and  married  the  Defendant, 
and  the  Defendant's  said  Wife  dying,  the  Defendant  denies  the  Trust,  though  his  Wiie 
had  declared  the  Trust,  and  before  lier  Marriage  made  a  Deed  to  one  Mason  for  the 
better  Execution  of  the  said  Trust,  in  Eespect  she  was  not  fit  to  manage  such  Aflfairs  ; 
but  the  Defendant  insists,  that  the  Deed  was  made  with  Power  of  Revocation,  and 
so  void,  and  that  the  Defendant  is  intitled  to  the  said  Profits,  until  the  said  William 
attains  his  Age  of  twenty-one  Years. 

This  Court  was  fully  satisfied,  that  it  was  the  Intention  of  the  Testator,  and  is  so 
proved,  that  after  Debts  and  Legacies  raised  out  of  the  Real  and  Personal  Estate,  the 
Overplus  of  the  Real  Estate  was  in  Trust  for  the  Use  of  the  Plaintiff  William,  the 
Testators  Son  and  Heir,  and  decreed  the  same  accordingly,  and  the  Defendant  to 
account  accordingly. 

[252]  Peachy  con.  Vintner. 

IGCar.  2,  f.  777  [1G64:-G.5]. 

Omission  in  a  Bill  of  Revivor,  to  make  one  Defendant  a  Party,  no  Cause  of  Re-hcaring, 

the  Proceedings  having  been  in  the  said  Defendant's  Name. 

That  the  PlaintifT  in  a  Bill  of  Revivor  had  omitted  to  make  the  Defendant  Margaret 
the  Wife  of  the  Defendant  Robert  Vintner,  who  was  Defendant  to  the  OriginalBill, 
in  whose  Right  only  the  Defendant  claims,  a  Party  to  the  said  Bill  of  Revivor,  which 
Omission  the  Defendant  insists  will  be  Error  in  the  Body  of  the  Decree,  and  would 
have  the  Cause  re-heard. 

The  Plaintiff  insists,  that  the  Defendants  are  now  come  too  late,  by  the  Course 
of  the  Court,  for  to  have  a  Re-hearing  as  to  the  Merits  of  the  Cause  by  Way  of  Appeal 
agamst  a  decretal  Order  in  Michaelmas  1GG2,  for  that  the  Defendants  have  bound 
themselves  by  the  said  Proceedings,  and  have  submitted  thereto,  and  though  the 
Plaintiff  omitted  in  the  Bill  of  Revivor  to  pray  Process  against  the  Defendant  Margaret, 
yet  the  Defendants  by  their  own  Act  have  made  her  a  Party;  the  Defendant  made 
several  Motions  in  her  Name,  and  executed  a  Commission  'in  her  Name  since  the 
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decretal  Order,  and  named  her  Defendant  in  the  Title  of  several  Orders,  and  now  after  a 
Report  made  that  confirmed  nisi,  and  a  Reference  to  the  [253]  blaster  to  re-hear  the 
Cause,  would  be  to  make  a  Precedent  of  very  ill  and  dangerous  Consequence. 

His  Lordsliip  declared  the  Defendants  came  too  late  for  a  Re-hearing,  and  the 
Defendants  ought  not  to  take  Advantage  of  their  own  Default,  they  by  their  own 
Act  having  made  the  Defendant  Margaret  a  Party  Defendant  to  a  Bill  of  Revivor, 
her  Name  must  now  be  used  as  a  Defendant  throughout  the  Cause,  and  would  not 
relieve  the  Defendant. 

GoKER  con.  Beavit. 

IGCar.  2,  f.  378  [1664-65]. 

Time  enlarged  as  to  the  Performance  of  a  Decree  for  Redemption  of  a  Mortgage. 

The  Plaintiff  hath  a  Decree  for  the  Redemption  of  a  Mortgage,  and  the  Time  for 
the  Performance  is  elapsed,  of  which  the  Defendant  would  take  Advantage,  the  Decree 
being  signed  and  inrolled. 

It  appearing,  that  this  Court  having  very  often  in  such  like  Cases  of  inevitable 
Necessity,  and  no  wilful  Default  appearing  in  the  Party,  enlarg'd  the  Time  as  to  the 
Performance  of  Decrees,  notwithstanding  such  Decrees  have  been  signed  and  inrolled  ; 
and  this  being  also  new  Matter  subsequent  to  the  Decree,  this  Court  declar'd  the 
Plaintiff  was  capable  of  Relief,  and  decreed  to  go  to  an  Account. 


[254]  Colt  con.  Colt. 

16  Car.  2,  f.  749  [1664-65]. 

Bill  for  Dower  out  of  a  Trust  dismiss'd. 

The  Plaintiff  claims  a  third  Part  of  the  said  Trust  for  her  Dower. 
This  Court,  to  so  much  of  the  Plaintiff's  Bill,  as  relates  to  the  Dower  of  the  Plaintiff 
Elizabeth  claim'd  by  her  out  of  the  said  Trust,  ordered.  That  the  said  Bill  be  dismiss'd. 

Stanley  con.  M.\ndesley. 

17Car.  2,  f.  599  [1665-66]. 

Mortgage-money  decreed  to  the  Executor  and  not  to  the  Heir. 

The  Testator  lent  £1400  to  one  Pershal,  and  took  a  Mortgage  of  Lands  to  him  and 
his  Heirs  in  Fee,  defeazanced  to  pay  the  said  Mortgage-money  to  him,  his  Executors 
or  Assigns. 

This  Court  declar'd,  the  Mortgage-money  belonged  to  the  Executor,  and  not  to 
the  Heir. 

Corbet  con.  Morris. 

17Car.  2,  f.  569  [1665-66]. 

Childrens  Portions. 

The  Suit  is  touching  £1000,  for  which  the  Plaintiff,  as  Executrix  to  her  late  Husband, 
seeks  to  be  relieved  ;  that  Sir  John  Corbet  Father  of  Vincent  Corbet,  the  Plaintiff's 
late  Husband,  by  Deed  of  Settlement  made  in  [255]  1652,  appoints  £1000  a-piece  to 
be  paid  to  every  one  of  his  Children  therein  named  (of  which  the  said  Vincent  was 
the  Eldest),  as  should  be  then  unmarried,  or  not  provided  for  at  the  Time  of  the  Decease 
of  the  said  Sir  John  Corbet,  at  their  respective  Ages  of  twenty-one  Years  successively 
one  after  another,  according  to  Seniority  of  Age,  and  the  Eldest  to  be  the  first.  And 
the  Question  being.  Whether  the  Plaintiff,  who  was  Wife  and  Executrix  of  her  said 
Husband  Vincent  Corbet,  shall  have  the  said  £1000  being  devised  to  her  by  the  Will  of 
her  said  Husband,  although  he  was  of  Age,  and  married  before  the  said  Settlement, 
but  never  had  any  Provision  made  for  him  by  the  said  Sir  John  Corbet  his  Father. 

The  Defendant  insists,  the  Plaintiff  had  no' Right  to  the  £1000,  for  that  the  Trust 
limited  by  the  Deed  aforesaid  was  discharged  as  to  the  said  Vincent  Corbet,  by  his 
Intermarriage  long  before  the  Death  of  his  said  Father. 

The  Court  ordered  a  Case  to  be  made. 
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TiiK  Case. 
Will. 

That  Sir  Jolin  Corbet  in  1652,  being  seized  in  Fee  of  the  Barony  of  Stoke  and 
other  Lands,  conveyed  the  same  in  Trust  for  ninety-nine  Years,  that  out  of  the 
[256]  Tiofit.-i  and  Rents  tjiereof  the  Tni.stecs  should  pay  to  every  of  Sir  John's  Children 
£1000  a-piece  as  should  be  then  unmarried,  or  not  provided  for,  after  they  shall  attain 
the  Age  of  twenty-one  Years  ;  and  they  to  pay  tiioni  in  Seniority  as  ahovesaid,  with 
Power  for  Sir  John  to  revoke  or  alter  any  of  the  said  Payments,  with  Power  also  to 
limit,  appiint  or  sell  the  Premi.'ises  to  any  otlier  Uses  or  Persons  :  That  the  said  Vincent 
Corbet,  the  Eldest  of  the  said  Children,  was  twenty-one,  and  married  to  tlie  Plaintiff' 
in  1()42,  and  before  the  said  Settlement,  without  the  Consent  and  Privity  of  his  Father, 
nt  which  his  Father  was  angry  ;  and  the  said  Vincent  had  £350  with  the  Plaintiff' 
in  Marriage,  which  he  spent  in  maintaining  himself  and  Wife,  and  he  never  had  any 
Provision  made  for  him  other  than  £30  per  Aiuium  for  seven  Years,  if  the  Father 
lived  so  long  :  hut  his  said  Father  contiiuied  the  £30  per  Aniunn  to  be  paid  to  the 
said  Vincent  during  his  Life,  and  to  the  Plaintiff'  afterwards  during  the  said  Sir  John 
Corbet's  own  Life.  And  in  1G5-1,  the  said  Vincent  made  his  Will,  and  thereby  devised 
in  these  Words  (viz.).  All  my  worldly  Goods  and  Estate  1  thus  bestow,  Imprimis,  If 
my  Father  Sir  John  Corbet  dye,  and  leave  me,  his  Son,  any  Real  or  Personal  Estate, 
then  my  saitl  Wife  shall  have  all  the  said  Estate  [257]  which  is  or  shall  be  left  me  by 
my  said  Father,  whether  Personal  or  Real,  and  the  Rents,  Issues  and  Profits  of  all 
the  said  Estate  I  give  unto  my  said  Wife  during  her  Life,  and  after  her  Decease  the 
Principal,  if  it  be  a  Personal  Estate,  or  the  Rents  and  Profits  of  a  Real  Estate,  to  my 
Brothers  and  Sisters  ecpially  to  be  divided,  and  all  the  Rest  of  my  Estate  in  the  World 
I  give  to  my  said  Wife,  and  make  her  sole  Executrix,  and  dies  before  his  Father  ;  and 
Sir  John  Corbet  being  rec|uested  to  settle  a  yearly  Maintenance  on  her  for  Life,  she 
being  Relict  of  his  Son  Vincent,  declared  slie  was  well  enough  jirovided  for  already, 
and  would  do  no  more  for  her  ;  and  after  the  said  Sir  John  Corbet  died,  not  having 
altered  or  revoked  the  said  .settlement,  nor  any  of  the  Payments,  and  in  his  Life  made 
no  other  Provision  for  the  said  Vincent  or  the  Plaintiff'  than  as  aforesaid,  and  there 
is  received  of  the  Rents  and  Profits  of  the  Premisses  suflScient  to  pay  oft'  Sir  John 
Corbet's  Debts,  and  £1000  and  upwards,  but  not  sufficient  to  pay  to  each  of  the  said 
Children  in  the  said  Settlement,  and  who  were  unmarried  and  unprovided  for  at  the 
Time  of  his  Death,  £1000  a-piece,  as  is  directed  by  the  said  Settlement. 

And  the  Question  arising  upon  the  said  Case  being,  whether  the  Plaintiff,  who 
is  the  [258]  Devisee  and  sole  Executrix  of  the  said  Vincent,  who  was  married  and 
died  without  Issue  in  his  Father's  Life-time,  shall  have  the  £1000  limited  to  her  hu.s- 
band  by  the  said  Deed  of  Settlement,  and  the  Interest  since  the  same  became  payable, 
or  what  Part  thereof,  forasmucli  as  he  never  was  any  otherwise  provided  for  by  his 
Father  in  his  Life-time  than  as  aforesaid,  and  notwithstanding  the  Estate  falls  short 
to  pay  all  Portions  without  Interest,  as  aforesaid. 

This  Court  having  considered  the  Case  declared,  it  was  the  Intention  of  the  said 
Sir  John  Corbet,  that  his  Son  Vincent,  who  is  first  made  in  the  Trust,  should  have 
a  £1000  Portion,  as  well  as  the  other  Children,  and  therefore  she  being  the  Relict  and 
Devi.see,  and  Executrix  of  the  said  Vincent  Corbet,  ought  to  have  the  Benefit  of  the 
said  Portion  and  Interest  so  limited  to  her  said  Husband,  and  to  be  paid  equally  in 
Proportion  with  the  other  Children,  and  decreed  the  same  accordingly. 


[259]  0  ODDFELLOW  con.  Marshal. 

17  Car.  2,  f.  546  [1665-66]. 

Replication  containing  more  than  the  Bill  demurred  to. 

The  Plaintiff'  i)utting  Matter  in  the  Replication  which  was  not  contained  in  the 
Bill,  and  which  .Matter  the  Plaintiff  knew  of  at  the  Exhibiting  the  Bill ;  the  Defendant 
pleaded  and  demurred  to  the  Replication,  which  this  Court  allowed  of. 


1  CHAN.  REP.  2G0.  CONSTABLE  1\  DAVENPORT  567 

Constable  con.  Davenport. 

17  Car.  2,  f.  435  [1665-66]. 

Th^  only  Freeholder  in  a  Manor  in  Right  of  hi.s  Church  not  compelled  to  inclose. 

The  Bill  is  to  compel  the  Defendant,  being  the  only  Freeholder  within  the  Manor, 
to  consent  to  an  Inclosure.  The  Defendant  demurs  for  that  there  are  no  Articles 
of  Agreement  to  compel  an  Inclosure,  nor  doth  charge  that  the  Defendant  is  like  to 
receive  any  Benefit  of  the  Inclosure  towards  the  Benefit  of  the  Church,  and  that 
although  he  be  the  only  Freeholder  within  the  Manor  in  Right  of  his  Church,  yet  the 
same  is  no  Ground  in  Equity  to  compel  him  to  an  Inclosure. 

This  Court,  as  to  the  Compelling  the  Defendant  to  agree  to  an  Inclosure,  allowed 
the  Demurrer. 

[260]  Hart  v.  Hart. 

17  Car.  2,  f.  525  [1665-66] ;  18  Car.  2,  f.  332  [1666-67]. 

Personal  Estate — Remainder. 

The  Bill  is  touching  the  Real  and  Personal  Estate  of  Sir  Percival  Hart  deceased, 
the  Plaintiff  pretending  Title  and  Interest  in  certain  Lands,  Houshold-stufF  and  Plate 
of  the  said  Sir  Percival  in  Reversion  or  Remainder  by  Virtue  of  some  Settlement  made 
by  the  said  Sir  Percival  in  his  Life-time,  and  also  by  his  last  Will,  whereby  it  is  ordered 
and  ap{X)inted,  that  William  Hart,  this  Defendant,  should  have  the  U.se  of  all  his  Plate 
and  Houshold-stuflF  for  his  Life,  and  that  after  his  Decease  the  said  Plate  and  Houshold- 
stufT  should  continue  to  the  eldest  Son  of  this  Defendant,  and  so  to  the  heirs  of  his 
Body,  and  so  to  the  first,  second  and  third,  and  other  Sons  to  the  tenth  Son  of  this 
Defendant,  and  the  Heirs  Males  of  their  Bodies,  as  an  Heirloom  according  to  the  Limita- 
tion of  the  Lands  in  the  Bill,  and  for  Want  .of  such  Issue,  to  the  Plaintift's  and  the  Heirs 
Males  of  their  Bodies  ;  so  the  Bill  is  to  discover  the  Plate  and  Houshold-stuff,  and  that 
the  Defendant  may  put  in  Security  to  leave  the  said  Plate  or  Houshold-stufF,  or  the 
Value  thereof,  at  the  Death  of  the  Defendant  according  to  the  Will. 

[261]  The  Defendant  demurred,  for  that  the  Plaintiff'  having  but  a  Possibility  of 
a  Remainder,  which  is  void  in  Law,  hath  no  Ground  or  Colour  of  Relief  for  the  same 
either  in  Law  or  Equity,  or  to  have  the  Defendant  give  Security  for  such  Personal 
Estate. 

This  Demurrer  being  argued  before  Mr.  Justice  Brown,  he  held  the  same  good 
and  sufficient. 

This  Court  referred  the  Matter  to  Mr.  Justice  Archer,  who  certified  the  Plea  and 
Demurrer  to  be  good. 

Tills  Court  confirmed  the  Judge's  Certificate,  and  dismiss'd  the  PlaintiflF's  Bill 
with  Costs. 

HeYNE   con.    MiDDLEMORE. 

17  Car.  2,  f.  410  [1665-66]. 
Partner — Account. 

The  Plaintiff  and  Administrator  to  one  Partner  sueth  the  Copartner  for  an  Account 
of  the  Intestate's  Share,  which  this  Court  accordingly  decreed. 

Inglet  con.  Vaughan. 

15  Car.  2,  f.  476  [1663-64]. 

Commission  of  Rebellion. 

That  one  Horwel  having  arrested  the  Defendant  upon  a  Commission  of  Rebellion 
at  the  Plaintiff's  Suit  for  the  Breach  of  a  Decree,  and  imprisoned  him  for  six  Weeks 
in  the  said  Horwel's  [262]  House  and  other  Places,  and  refused  to  take  Bail  for  the 
Defendant's  Appearance  to  answer  the  Contempt,  and  the  Defendant  had  by  Order 
of  this  Court  entred  his  Appearance  upon  the  said  Arrest  by  his  Clerk  in  Court. 

It  was  referred  to  the  six  Clerks  to  certify,  whether  upon  a  Commission  of  Re- 
bellion for  the  Breach  of  a  Decree,  Bill  ought  to  be  taken  or  not,  who  certified,  that 
Commissioners  on  a  Commission  of  Rebellion  may  either  take  or  refuse  Bail  at  their 
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Discretion,  but  in  Case  they  refuse,  then  they  ought  to  bring  the  Party  up  to  the  Court 
without  Delay,  and  that  Bail  was  offered.        ,      ,.,      „  ,    •    .,     t     j  t^i 

This  Court,  on  reading  of  a  Precedent  in  the  like  Nature  made  m  the  I.ord  lilse- 
niere's  Time,  ordered  that  the  said  Ilorwel  stand  committed  to  the  Fleet  for  his  Abuse, 
and  to  pay  to  the  Defendant  his  Costs  and  Charges  sustained  by  his  Imprisonm*it,  to 

bt  taxed  by  a  Master. 

^  [S.  C.  Dick.  7.] 

IsMOORD  con.  Claypool. 
18Car.  2,  f.  597  [1666-67]. 

Time  enlarged  for  the  Performance  of  a  Decree  for  the  Eedemption  of  a  Mortgage. 

This  Court  (upon  Motion  made  by  the  Defendant)  ordered,  that  notwithstanding 
the  Signing  and  Inrolling  of  the  said  Decree,  the  Defendant  shall  have  six  Months 
longer  time  to  pay  the  Mortgage-Money,  Interest  and  Costs. 

[263]  Gore  con.  Blake. 
18  Car.  2,  f.  353  [lGGG-67]. 

1  Chan.  Ca.  98  [S.  C.].  The  Profits  of  Lands  devised  for  fifteen  Years  to  pay  Debts 
and  Legacies ;  Devisee  marries  and  dies,  her  Husband  shall  have  the  Overplus  and 
not  the  Heir. 

That  William  Gore  being  seised  of  Lands  made  his  Will,  and  thereby  appointed 
the  yearly  Profits  of  all  his  Lands,  over  and  above  what  was  given  to  his  Wife,  should 
for  the  Term  of  fifteen  Years  be  disposed,  imployed  and  improved  by  his  Wife,  whom 
he  made  Executrix,  for  the  Benefit  of  the  Persons  in  the  Will  named  for  the  Payment 
of  their  Legacies  :  and  after  the  Expiration  of  the  .said  fifteen  Years,  gave  all  his  Lands 
to  the  Plaintiff  Gore  and  his  Heirs  Males.  That  after  the  Testator's  Death,  Elizabeth 
his  Wife  received  the  Profits  two  Years,  and  married  the  Defendant  Blake,  and  they 
received  the  Profits  till  1661.  at  which  Time  Elizabeth  died,  and  after  the  Defendant 
Blake  received  the  Profits  :  That  the  Plaintiffs  Singer  and  Hammond  being  Heirs 
at  Law  claim  the  Interest  of  the  Premises  during  the  fifteen  Years,  and  the  Overplus 
of  the  Profits,  after  the  Debt  and  Legacies  paid,  the  Defendant  Blake  claims  the  same 
in  Right  of  Elizabeth,  by  Virtue  of  his  Marriage,  the  Defendant  Kent  claims  the  same 
as  Executor  to  Elizabeth,  under  an  Agreement  made  before  the  Marriage  with  Blake, 
and  that  she  should  have  [264]  Power  to  make  a  Will,  and  by  Agreement  to  receive 
the  Profits. 

Now  the  Question  being,  to  whom  the  Lease  of  fifteen  Years  and  the  Overjilus  of 
the  Rents  and  Profits  belong,  whether  to  the  Plaintiffs  Singer  and  Hammond,  as 
Heirs  at  Law,  or  to  the  Plaintiff  John  Gore,  to  whom  the  Remainder  is  limited,  or 
to  the  Defendant  Blake  by  Survivorship,  who  married  with  the  Executor,  or  to  the 
Defendant  Kent  her  Executor,  who  hath  taken  Administration  de  bonis  nan  of  the 
Testator  William  Gore. 

Tills  Court,  with  the  Judges,  were  clearly  of  Opinion,  that  the  Surplus  of  the  Rents 
and  Profits  of  the  Premisses,  after  Debts  and  Legacies  paid,  during  the  fifteen  Years 
belonged  to  Elizabeth  the  Testatrix,  and  it  was  the  Intent  of  the  Testator  William  Gore, 
her  former  Husband,  by  his  Will,  that  she  should  enjoj'  the  same,  and  receive  the  Sur- 
plusage of  the  Rents  and  Profits  during  the  said  fifteen  Years,  and  since  her  Death,  to 
the  Defendant  Blake  and  Kent  as  under  her  Right ;  and  this  Court  dismiss'd  the 
Plaintiff's  Bill. 

[265]  Glide  con.  Wright. 

18Car.  2,  f.  633  [1666-67]. 

Portions  left  in  Trustees  Hands  for  Children,  tho'  no  Mention  of  Interest,  yet  the 
Trustees  decreed  to  pay  Interest. 

The  Testator  left  £1200  in  Trustees  Hands  to  be  paid  to  the  Plaintiffs  or  to  the 
Sun-ivor  of  them  at  eighteen  Years  of  Age  or  Days  of  Marriage,  wliich  first  happens, 
the  Defendants  the  Trustees  refuse  to  pay  Interest  in  the  mean  Time  towards  the  Main- 
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tenance  of  tlie  Plaintiffs,  because  none  is  expressed,  nor  any  Notice  taken  or  Direction 
given  what  shall  become  of  the  Interest. 

This  Court  decreed  the  Defendants  do  from  Time  to  Time  henceforth  pay  to  the 
Plaintiffs  for  their  Maintenance  the  Interest,  Profits  and  Increase  of  the  said  £1200 
until  the  same  becomes  due,  together  with  all  Arrears  of  Interest. 

Hawtre  ccm.  DoMiN.\M  Wallop. 

18  Car.  2,  f.  357  [1GGG-G7];   19  Car.  2,  f.  131  [16G7-68]. 

Portions  for  younger  Children  to  be  raised  out  of  the  Profits. 

The  Suit  is  to  have  all  Account  of  the  Profits  of  Lands  and  testamentary  Estate  of 
Sir  Tho.  Wallop,  Father  of  the  Plaintiff  Jane  Hawtre,  and  that  she  may  have  an  equal 
Share  thereof  ^oth  the  younger  Children  of  the  said  Sir  Thomas,  who  having  Issue  by 
Dame  Hester  his  first  Wife,  Sir  William  Wallop,  Anne  Wallop,  and  the  Plaintiff  .Jane, 
and  by  Dame  Mary  his  [266]  second  Wife,  Thomas  Wallop,  Mary  the  Wife  of  the 
Defendant  Hide,  and  the  other  Defendants,  did  by  his  Will  in  1G49,  give  £1000  to  the 
Plaintiff  .Jane  to  be  paid  her  at  her  Marriage,  and  devised  the  Rents  of  Divers  Lands 
and  his  Personal  Estate  to  raise  Portions  for  his  younger  Children,  and  every  of 
them  to  have  equal  Portions,  with  a  Proviso,  that  what  any  of  his  Children  have  formerly 
received  of  him  or  the  Feoffees,  to  be  Part.  That  in  the  Year  1651,  Jane  was  married, 
and  had  £1000  Portion,  and  about  March  following,  the  said  Sir  Tho.  made  a  second 
Will,  and  devised  Lands,  together  with  liis  Personal  Estate,  to  his  Executors,  for  the 
Use  of  liis  Cliildren  (not  disposed  of  nor  provided  for)  to  raise  Portions  for  them  ;  and 
when  the  said  Thomas  attained  the  Age  of  twenty-two  Years,  and  James  twenty-one 
Years,  then  a  Dividend  to  be  made,  and  every  Cliild  (William  and  Thomas  excepted) 
to  have  an  equal  Part,  deducting  what  they  had  formerly  received,  and  made  one  Hall 
a!id  Clithero  Executors,  and  the  Defendant  Dame  Mary  to  have  an  equal  Power  wdth 
them,  during  her  Widowhood  ;  and  the  said  Sir  Thomas  Wallop,  before  and  after  the 
Time  of  making  the  said  second  Will,  that  the  Plaintiff'  Jane  and  Anne,  the  late  Wife  of 
the  said  Hall,  one  other  of  the  Daughters  by  liis  first  [267]  Wife,  should  have  an  equal 
Share  with  his  younger  Brother,  allowing  for  Part  what  they  have  received  of  him 
upon  their  Marriage,  and  by  a  Paper-writing  of  his  own  Hand,  written  after  the  Making 
of  liis  second  Will,  and  found  with  liis  Will  after  liis  Death  so  declared  ;  so  the  Plaintift"s 
Bill  is  to  have  an  equal  Share  with  the  younger  Children,  deducting  the  £1000  received, 
as  aforesaid. 

The  Defendants  insisted,  that  Sir  Tho.  by  liis  second  Will,  all  of  his  own  Hand- 
writing, devised  the  Rents  and  Profits,  and  Testamentary  Estate,  for  the  Benefit  of 
his  Cliildren  not  disposed  of  nor  provided  for,  to  raise  them  Portions  and  to  bring  them 
up,  and  explained  his  ilind  as  to  the  Words  (Not  disposed  of  nor  provided  for)  should 
not  exclude  his  Son  James  from  his  Part  of  the  Estate  ;  from  whence  the  Defendant's 
Counsel  inforced,  that  the  Plaintiff  Jane,  whose  Name  is  not  at  all  mentioned  in  the 
second  Will,  is  absolutely  excluded  from  having  any  Part  of  the  Testamentary  Estate 
by  force  of  the  second  Will,  she  being  before  the  Making  thereof  disposed  of  in  ^larriage, 
and  received  £1000  from  her  Father,  and  so  could  not  be  intended  to  be  undisposed 
of  or  unprovided  for,  nor  yet  one  of  the  Children  that  was  to  be  brought  up  :  .And  that 
the  Paper-writing  aforesaid  [268]  ought  not  to  be  deemed  as  a  Declaration  for  the 
Disposing  of  any  Part  of  the  Estate  to  the  Plaintiff  Jane,  contrary  to  the  express  Words 
of  the  Will,  the  said  Paper-writing  being  only  a  Draught  of  a  Letter  not  sealed,  and  was 
endeavoured  by  the  Plaintiff  to  have  been  proved  as  a  Codicil  in  the  Spiritual  Court, 
where  Sentence  was  pronounced,  that  it  was  no  Codicil  :  And  the  Defendants  insist, 
that  the  said  Paper-writing  by  all  Circumstances  was  made  before  the  second  Will,  and 
s;)  ought  not  to  be  countenanced  or  alter  the  same,  nor  to  be  a  ground  for  a  Decree  that 
the  Plaintiff  should  come  in  for  an  equal  Share  of  the  Testamentary  Estate,  directly 
lontrarv  to  the  express  Words  of  the  second  \\  ill. 

The  Plaintiff  insisted,  that  the  Paper-writing  was  writ  after  the  Making  of  the  second 
Will,  and  was  found  in  the  Box  after  the  said  Sir  Thomas  Wallop's  Death,  laid  between 
both  the  said  Wills,  and  although  the  said  Paper  doth  not  amount  to  a  Codicil,  yet  it  is  a 
good  Declaration  of  the  said  Sir  Thomas  to  his  Executors,  that  his  Intention  was,  that 
the  Plaintiff  Jane  should  have  an  equal  Share  of  the  Rents  and  Profits  and  Testamentary 
Estate  of  the  younger  Children. 
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[269]  The  said  Paper-writing  was  referr'd  to  Law,  whether  it  was  written  and  made 
heforc  or  after  the  sec-ond  Will. 

.\  verdict  passed  for  the  Plaintiff,  that  the  Paper-writing  was  written  after  the 
Making  of  the  second  Will  of  the  said  Sir.  Tho.  Wallop. 

This  Court,  with  the  xVssistance  of  the  Judges,  upon  reading  of  the  second  Will  of 
the  said  Sir  Thomas  Wallop,  whereby  he  declared,  that  for  an  Explanation  of  his  Mind 
as  to  the  (iift  to  his  (]iiildren  was  tliat  equal  Dividend  should  be  made  against  them, 
and  every  Child,  William  and  Thomas  excepted,  should  have  an  equal  Part,  deducting 
what  they  had  formerly  received,  or  had  been  paid  to  or  for  them  ;  and  also  reading 
the  said  Note,  confirmed  the  Mjister  of  the  Rolls's  Decree,  which  was.  that  the  said  Lady 
Wallop  should  account  for  the  Rents  and  Profits  of  the  Lands,  and  the  Testamentary 
Estate  of  the  said  Sir  Thomas  Wallop,  devised  by  him,  as  aforesaid,  according  to  the 
Will  (except  the  Adventure  in  the  East  Lidia  Company),  and  the  Master  to  make  a 
Dividend  of  the  Rest  of  the  Estate,  and  the  Plaintiff  Jane  bringing  the  £1000  Portion, 
which  her  Father  gave  her,  into  Hotch-pot  with  the  Rest  of  the  Estate  so  to  be  accounted 
for,  she  the  said  Jane  should  have  her  equal  Share  [270]  and  Proportion  of  the  said 
Estate,  with  the  Rest  of  the  younger  Children. 

Walker  con.  Sydenham. 

18  Car.  2,  f.  431  [166G-G7] ;   10  Car.  12G  [1007-08]. 

Trust. 

The  Bill  is  to  compel  the  Execution  of  a  Trust  created  by  Alexander  Portrey  by  Deed 
in  1042,  whereby  the  Premisses  were  to  be  sold  to  pay  the  Debts  of  the  said  Alexander, 
and  the  Remainder  of  the  Money  to  be  divided  into  three  Parts,  whereof  Katherine 
the  Wife  of  the  said  Alexander  to  have  one  Third,  and  Jane  and  Mary  her  Daughters, 
the  other  two  Parts,  and  to  have  several  Sums  paid  to  the  Plaintiff,  which  were  dis- 
hur.-fed  by  the  said  Katherine  about  the  Premisses  and  Payments  of  Debts,  and  otherwise, 
the  Plaintiffs  claiming  the  same  as  Executors  of  the  said  Katherine,  who  was  Executrix 
of  Ilurlstone  her  late  Husband  ;  the  said  Defendants  Jane  and  Mary  aforesaid,  being 
Co-heirs  of  the  said  Katherine,  deny  they  know  any  such  Trust,  and  insist,  that  the 
said  Katlierine,  in  her  Answer  to  a  former  Bill  exhibited  against  her  by  Owen  Feltham 
and  his  W'lie,  had  sworn  the  Deed  aforesaid  was  not  upon  any  such  Trust,  but  was  made 
without  any  Consideration,  and  meerly  to  preserve  the  Estate  from  Hazard. 

[271]  This  Court  dismiss 'd  the  Bill  against  the  Executors  and  Legatees,  in  Regard 
the  said  Katherine  had  sworn  in  a  former  Answer,  as  aforesaid,  but  the  Cause  being 
re-heard  with  the  Assistance  of  Judges,  the  Plaintiff's  the  Executors  and  Legatees 
insisted,  that  what  the  said  Katherine  had  sworn  was  to  a  Bill  exhibited  against  her  by 
the  said  Feltham,  to  have  a  third  Part  of  the  Premisses,  and  with  whom  she  w-as  very 
much  displeased,  and  used  her  utmost  Endeavour  to  hinder  and  keep  him  from  the 
Estate,  and  she  only  swore  that  the  said  Deed  of  Trust  was  (as  she  believed)  made  to 
preser\-e  the  Estate  from  Sequestration,  and  that  she  might  make  Use  thereof  or  not, 
as  she  saw  Cause  ;  and  for  other  Reasons  now  expressed,  the  Plaintiffs  insist,  the  Bill 
ought  not  to  be  dismiss 'd,  especially  after  two  Trials  at  Law,  and  both  found  for  the 
Piaintifis,  that  it  was  a  good  Deed  of  Trust. 

The  Defendants  insisted,  that  at  the  said  Trials  no  Trust  was  proved,  nor  to  be 
tried  by  the  Issue,  but  only  the  Sealing  and  Delivery  of  the  Deed  of  Trust,  and  insist 
also,  that  there  ought  not  to  be  any  Execution  of  the  said  Trust  after  twenty-two  Years, 
the  said  Katherine  always  opposing  the  same,  and  refusing  to  consent  thereto  ;  and 
again  insisted  upon  Katherine's  former  Answer  as  aforesaid,  and  if  the  said  [272]  Kath- 
erine had  been  living,  she  could  not  have  been  relieved  upon  the  said  Trvist  against 
her  own  Oath,  and  cited  a  Precedent  in  this  Case  between  Edwards  and  Whitehorne 
to  the  same  Purpose,  and  the  Plaintiffs  claiming  by  her  Will  only,  are  in  the  same 
Condition  with  her,  and  cannot  set  on  foot  or  be  rehevcd  upon  the  said  Trust. 

This  Court  declared,  they  were  not  satisfied  with  the  Dismission  of  the  Plaintiff's  Bill 
after  two  Verdicts,  and  conceived  the  Plaintiffs  ought  not  to  be  determined  by  the  said 
Katherine's  .\nswer,  her  Business  being  then  but  to  disturb  and  obstruct  Mr.  Feltham. 

This  Cause  was  reheard  by  the  Lord  Keeper  Bridgman,  and  he  confirmed  the 
Dismission  of  the  first  Hearing  and  set  aside  the  Lord  Clarendons  Order,  and  was 
quite  of  another  Opinion  to  the  whole  Matter  therein. 
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Greenwood  con.  Hare. 

18Car.  2,  f.  528[1GGG-G7]. 

Copyholds. 

That  John  Hare,  the  Defendant's  Father,  did  purchase  Part  of  the  Manor  of  East 
Carry  for  the  Lives  of  himself  and  his  two  Sons,  Richard  and  William  Hare,  and  he 
alone  paid  the  Fine  for  the  same  to  the  Lord  of  the  said  Manor,  and  by  virtue  thereof 
the  said  John  [273]  Hare  became  intitled  to  the  said  Premisses,  and  according  to  the 
Custom  of  the  said  Manor  had  good  power  to  surrender  the  same,  as  well  for  the  Lives 
of  the  said  William  and  Richard.'as  for  his  own  L'lfe.  That  15  Car.  1  [16,39-40],  the  said 
John  Hare  covenanted  and  agreed  by  Deed  with  the  Plaintiff's  Father  to  surrender  and 
assign  all  their  Title  and  Interest  in  the  said  Copyhold  Premisses  to  the  said  Plaintiff's 
Father,  his  Heirs,  &c.,  and  the  said  John  soon  after,  and  before  the  Making  of  any 
Surrender,  died,  having  made  his  Will  and  Agnes  liis  Wife  Executri.x  ;  and  soon  after 
the  said  Plaintiff's  Father  died,  having  made  his  Will  and  his  Wife  and  the  Plaintiff 
Executors  ;  and  since  the  said  Wife  the  Plaintiff's  Mother  died,  and  the  Plaintiif  being 
Survivor  ought  to  have  the  Benefit  of  the  said  Deed,  and  x\greement  made  with  the 
said  Defendants  Father  ;  and  to  have  the  said  Copyhold  Premisses  surrendered  to  the 
Plaintiff  "s  Use  according  to  the  Covenant  aforesaid,  and  to  compel  the  Defendant  to 
surrender,  is  the  Scope  of  the  Bill. 

The  Defendant  insists,  that  he  ought  not  to  be  concluded  by  the  said  Agreement 
or  Contract,  the  Surrender  not  being  made  in  the  Defendant's  Father's  Life-time, 
and  insisted,  they  were  neither  [274]  Parties  nor  privy  to  the  said  Contract  or  Agree- 
ment, so  as  the  same  ought  not  in  any  Sort  impeach  the  said  Defendant's  Estate  for 
Life  in  the  said  Premisses,  and  the  Defendant  hath  entred  and  brought  his  Action 
for  Recovery  of  the  Premisses  as  by  Custom  is  warranted  in  Case  the  said  Defendant's 
Father  had  surrendered  in  his  Life-time. 

This  Court,  forasmuch  as  the  Defendant  insisted,  that  the  Surrender  being  not 
made  in  liis  Father's  Life-time,  and  so  ought  not  to  oblige  the  Defendant  to  surrender 
the  said  Premisses  being  a  Copyhold  for  Lives,  and  not  a  Copyhold  in  Fee,  being  satisfied 
of  the  said  Agreement,  Purchase  and  Payment  of  Purchase-money  by  the  said  Plaintiff's 
Father,  and  that  by  the  Custom  the  Defendant's  Father  could  have  surrendered  all 
the  three  Lives,  doth  leave  the  Defendant  to  Precedents  toucliing  the  said  Point,  and 
the  Distinction  between  the  Copyhold  Estates  holden  in  Fee  or  for  Lives,  where  Relief 
hath  been  given  in  such  Case  of  a  Copyliold  for  Life,  it  being  offered  by  the  Defendant's 
Counsel,  that  it  ought  to  be  made  against  a  Copyholder  in  Fee  ;  and  if  the  said 
Defendant  shall  not  find  Precedents,  then  it  is  decreed,  that  the  said  Agreement  be 
performed,  and  that  the  Defendant  do  surrender  the  Premisses  to  the  Plaintiff's 
Use  [275]  according  to  the  Custom,  and  an  Injunction  for  quiet  Enjoyment. 

No  Precedents  could  be  found. 

Jenkins  con.  Keymeys. 

I'JCar.  2,  f.  406  [1667-68]. 

Settlement. 

Tlie  Bill  is  to  have  the  Benefit  of  a  Mortgage  of  Lands,  whereof  Sir  Nicholas  Kcymeys 
and  Charles  Keymeys  his  Son,  the  Defendant  Sir  Charles's  father  and  Grandfather  were 
seised  in  Fee,  who  1  Jan.  18  Car.  1  [1643],  mortgaged  the  Premisses  to  the  Plaintiff's 
Father  for  £2000,  notwithstanding  added  a  Deed  Tripartite  1  April,  IS  Car.  1  [1643], 
made  by  the  said  Sir  Nicholas  and  Charles  Keymeys,  whereby  the  Dcfeiulant  claims  the 
Premisses  as  the  Heir  in  Tail  of  the  Buiy  of  the  said  Charles,  for  that  it  is  a  meer  vohui- 
tary  Conveyance  to  the  said  Charles  without  Consideration,  and  for  that  there  was  a 
Proviso  therein,  that  Sir  Nicholas  should  have  Power  to  charge  the  Premisses  with 
£2000  at  any  Time  by  Will  or  Deed,  and  the  Conveyance  made  to  the  Plaintiff's  Father 
ought  to  be,"  and  is  a  gotxl  Execution  of  the  Power  according  to  the  said  Proviso  ;  and 
in  the  Deed  of  ^Mortgage  to  the  Plaintilf's  Father  there  was  a  Covenant  for  the  Payment 
of  £2000  by  Sir  Nicholas  and  Sir  Charles  Keymeys  to  the  [276]  Plaintiff's  Father;  and 
that  the  subsequent  Deed  22  Oct.  20  Car.  1  [1644],  mentioning  the  Deed,  Proviso  and 
Power,  doth  not  appoint  any  Person  to  levy  tlie  £2000  and  to  pay  Debts,  and  Sir  Charles 
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tlie  Defendant's  Father  hath  not  paid  near  f'JOOO  of  the  said  Sir  Nicholas's  Debts, 
such  as  this  Court  will  allow  of  and  prefer  before  the  PiaintiU's  Debts. 

The  Defendant  says,  Sir  Nicholas  and  Sir  Charles  were  not  seised  in  Fee  of  the 
Premisses,  for  that  Edward  Keymeys,  Uncle  of  Sir  Nicholas,  being  seised  thereof  by 
Will,  8  Jan.  5  Jac.  [1611]  devised  to  Dav-id  Keymeys,  Son  and  Heir  to  Rees  Keymey.s. 
the  Premisses  during  Life,  and  after  to  his  first  Son  and  Heir  Male  of  his  Body,  with 
Remainder  to  the  said  Nicholas  for  Life,  and  after  to  his  first  Son  and  the  Heirs  Male 
of  his  Body,  and  Sir  Nicholas,  the  saicl  David  dying  without  Issue,  entred,  and  was 
seised  for  Life,  Remainder  to  his  first  Son  and  the  Heirs  Males  of  his  Body  with  Re- 
mainiler  over,  and  on  Marriage  of  Charles  his  Son  the  PlaintilT's  Father  with  Blanch 
the  Daughter  of  Lewis  Mansel,  and  in  Consideration  of  £2500  Portion,  a  Fine  and 
Recovery  was  had  of  the  Premisses,  and  the  said  Deed  Tripartite  was  to  the  Use  of 
the  said  Sir  Nicholas  Keymeys  for  Life,  Remainder  to  the  Use  of  the  said  Charles, 
afterwards  Sir  [277]  Charles,  the  Defendant,  Sir  Charles  his  Father,  and  the  Heirs 
Males  on  the  Bixly  of  Blanch,  Remainder  to  the  Body  of  Sir  Charles  (which  the  Defend- 
ant is),  and  so  doth  not  claim  by  a  voluntary  Conveyance,  the  Portion  and  Marriage 
of  Sir  Charles  being  a  Consideration  extending  to  all  his  Issues,  and  in  the  Tripartite 
Deed  there  was  a  Proviso  for  the  said  Nicholas  to  charge  the  Land  with  f  "2000  as 
aforesaid,  who  charged  the  same  accordingly,  and  not  long  after  the  said  Sir  Nicholas 
died  indebted  £2000  at  least,  which  Sir  Charles  the  Defendant's  Father  paid,  so  as 
the  Lands  ought  not  to  be  subject  in  Law  or  Equity  to  the  Plaintiff's  Demand,  the 
rather  for  that  the  Plaintiff  endeavoured  to  recover  Possession  in  the  Exchequer  ; 
but  a  Verdict  was  found  for  the  Defendant's  Title  as  Heir  Male  of  his  Father,  and 
cnjoyeth  both  by  the  Will  of  Edward  Keymeys  and  the  Settlement  by  the  Tripartite 
Deed  ;  and  the  Defendant  insists,  that  the  £2000  was  not  borrow 'd  by  the  said  Nicholas 
and  the  said  Charles,  but  by  the  Marquiss  of  Worcester,  and  they  only  secured  it,  as 
aforesaid. 

The  Plaintiff's  Counsel  agreeing  this  Case  to  be  against  the  Plaintiff,  the  Court 
dismiss "d  the  Bill. 

[Mews'  Dig.  Settlement,  B,  I.  S.  G.  1  Ch.  Ca.  103  ;  1  Lev.  150,  237.  See  New- 
stead  v.  Searles,  1737,  West  Temp.  Hard wicke,  292  ;  1  Atk.  265;  Goring  v.  Nash, 
1744,  3  Atk.  188;  Price  v.  Jenkins,  187G,  4  Ch.  D.  486.] 

[278]  Geru.\ud  con.  Stanley  &  Al'. 

19Car.  2,  f.  509  [1667-68]. 

Jurisdiction. 

The  Bill  is,  that  the  Defendants  may  discover  their  Title  to  certain  Lands  in  the 
County  of  Lancaster,  which  the  Plaintiff  claims  as  Heir  Male  of  Miles  Gerrard  ;  the 
Defendants  having  Possession  claim  by  a  Conveyance  to  one  John  Davis  of  London, 
and  also  a  Title  to  the  Defendant  Margaret  as  Heir  at  Law  to  the  said  Miles  Gerrard. 

The  Defendants  plead  the  Jurisdiction  and  Privilege  of  the  Counties  Palatine  of 
Chester  and  Lancaster,  and  that  the  Lands  lie  in  the  County  Palatine  of  Lancaster, 
and  that  the  Defendant  by  several  Acts  of  Parliament  ought  not  any  where  else  to 
be  impleaded. 

This  Court,  upon  reading  of  a  Precedent  produced  by  the  Plaintiff  against  the 
Jurisdiction  of  the  County  Palatine  of  Chester,  wherein  was  also  cited  several  other 
Precedents  to  the  Purpose  ;  liis  Lordsliip,  notwithstanding  the  said  Precedent,  declar'd 
the  said  Plea  to  be  good  as  to  the  Title  and  Possession  of  the  said  Lands  or  for  any 
Accounts  of  the  Profits. 

[279]  DoM.  Gorge  con.  Dillington. 

19Car.  2,  f.  730  [1667-68]. 

Mortgage. 

That  Sir  W.  Lisle  mortgaged  the  Inheritance  of  the  Manor  of  Appleford  to  Sir  R. 
Dillington,  the  Defendant's  Grandfather,  bv  Wav  of  Lease  and  Release,  for  £1000. 
m  which  there  was  a  Pro\nso,  That  if  the  said  Sir  William  Lisle,  his  Heirs  or  Assigns 
did  not  pay  to  the  said  Sir  Robert,  Ids  Executors,  Administrators  or  Assigns,  the  Sum 
of  £1300  at  Days  therein  limited,  then  the  said  Sir  Robert  and  liis  Heirs  to  enjoy  the 
mortgaged  Premisses,  with  a  Covenant  for  farther  Assurance  to  the  said  Sir  Robert 
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and  his  Heirs,  upon  Non-payment  of  the  said  Money ;  which  said  Mortgage  was  for- 
feited in  the  said  Sir  Robert  the  Grandfather's  Life-time,  whereby  he  had  an  absolute 
Estate  of  Inheritance  therein,  to  him  and  his  Heirs ;  and  thereupon  the  Defendant 
since  the  said  Robert  the  Grandfather's  Death  (being  his  Heir)  hath  entred  on  the 
mortgaged  Premisses,  and  hopes  to  enjoy  the  same,  there  being  a  large  Personal  Estate 
and  no  Debts. 

But  the  PlaLntifi  the  Executor  insisted,  that  though  the  said  Mortgage  was  made 
to  the  said  Sir  Robert  the  Grandfather  and  his  Heirs,  yet  it  ought  to  be  accounted 
[280]  Part  of  his  Personal  Estate,  being  made  payable  to  him,  liis  Executors,  or  Ad- 
ministrators, and  a  Covenant  on  the  Mortgagor's  Part  to  pay  it  to  his  Executors  or 
Administrators,  not  mentioning  liis  Heirs,  not  forfeited  in  Sir  Robert's  Life-time, 
and  the  Interest  duly  paid  to  the  said  Sir  Robert  the  Grandfather  in  his  Life-time, 
and  the  Heirs  of  the  Mortgagor  still  in  Possession. 

The  Defendant  insists,  it  is  proved,  the  Mortgage  was  forfeited  in  Sir  Robert  the 
Grandfather's  Life-time,  and  therefore,  where  there  is  a  Contest  of  tliis  Nature  between 
an  Heir  and  an  Executor  or  Administrator,  and  no  Debts  in  the  Case,  and  if  there 
were,  yet  where  there  is  no  Defect  of  Assets,  as  there  is  not  any  in  this  Case,  tliis  Court 
doth  never  take  it  from  the  Heir,  and  producing  a  Precedent  of  this  Court  with  the  like 
Nature  of  this  Case. 

This  Court  conceived  a  clear  Difference  between  the  Cases,  the  Money  being  only 
made  payable  to  the  Executor  or  Administrator,  and  not  to  the  Heir,  and  a  Covenant 
to  pay  the  same  to  the  said  Sir  Robert  the  Grandfather,  his  Executor  or  Administrator, 
and  the  Interest-money  paid  during  the  Grandfather's  Life,  and  no  Entry  made  by 
the  Grandfather,  and  the  principal  money  not  payable  till  Novemb.  16G8,  [281]  but  the 
Heir  of  the  Mortgagor  still  in  Possession,  and  the  Interest-money  paid  since  the  Grand- 
father's Death,  and  being  fully  satisfied,  that  what  hath  been  already  received  by  the 
Defendant,  on  the  said  Mortgage,  ought  to  be  accounted  as  Part  of  the  Personal  Estate, 
and  so  ought  to  go  to  the  Administrator  of  the  Grandfather,  and  not  to  the  Heir, 
and  doth  decree  the  same  accordingly,  and  the  Defendant  is  to  convey  the  said  mort- 
gaged Premisses  unto  the  Plaintiff  and  his  Heirs. 

And  touching  the  £250  secured  by  a  Lease  for  Years,  in  the  Name  of  one  Tucket, 
in  Trust  for  Sir  Robert  the  Grandfather  ;  the  Defendant  insisted,  that  a  Lease  was 
made,  by  the  said  Sir  Robert  the  Grandfather,  of  Part  of  his  Lands  of  Inheritance, 
to  one  Coleman  for  Years  for  a  Fine  of  £250,  for  securing  whereof  the  said  Coleman 
did  assign  all  liis  Term  to  the  said  Tucket,  in  which  Assignment  there  was  a  Proviso 
for  Payment  of  the  Money  to  the  said  Sir  Robert,  or  to  his  Heirs,  Executors  or  Admini- 
strators, and  the  said  Tucket  accordingly  declared  the  Trust  for  the  said  Sir  Robert, 
his  Heirs,  Execijtors  and  Administrators,  and  hath,  since  the  Death  of  the  said  Sir 
Robert  the  Grandfather,  surrendered  the  said  Lease  to  the  Defendant,  as  Heir  according 
to  the  said  [282]  Trust,  the  said  Coleman  not  ha-s-ing  paid  his  said  Fine,  and  the  Assign- 
ment being  absolute  in  Law,  and  so  the  Defendant  ought  to  enjoy  the  said  Lands, 
without  any  Accoimt  for  the  said  Fine  ;  but  the  Plaintiff  insisted,  and  so  it  appeared  to 
the  Court,  that  Coleman  being  indebted  £250  for  a  Fine,  as  aforesaid,  secured  the 
Payment  thereof  by  Assignment  of  the  said  Lease  to  Tucket,  under  a  Pronso  to  pay 
£250,  and  in  Trust  for  the  said  Sir  Robert  the  Grandfather,  his  Heirs,  Executors  or 
Administrators  ;  so  the  Plaintiff  insisted,  that  if  Tucket  had  surrendered  to  the  De- 
fendant, it  is  a  Breach  of  Trust,  in  Regard  it  being  a  Chattel  it  belongs  to  the  Adminis- 
trator, and  not  to  the  Heir,,  and  the  Money  secured  belongs  to  the  Plaintiff,  and  if 
any  Surrender  was  made,  it  was  after  the  Death  of  the  said  Sir  Robert  the  Grandfather, 
or  the  Defendant's  Administration  granted  to  him  pendente  lite. 

But  the  Defendant's  Counsel  insisted,  that  the  Surrender  was  made  before  the 
Granting  the  Administration  pendente  lite,  and  produced  a  Surrender  made  by  Tucket 
in  September  1665. 

This  Court  deckred,  that  in  Ca.se  Administration  to  the  Defendant  was  before  the 
Surrender,  that  then  the  Lease  to  Coleman  cannot  be  thought  to  wait  on  the  [283]  In- 
heritance, but  ought  to  go  to  the  Administrator,  for  the  Defendant  had  it  as  Adminis- 
trator, and  so  took  the  Siurender  as  a  Trust,  and  therefore  in  such  Case  ought  to  pay 
the  £250  with  Damages  from  the  Time  of  Surrender,  or  else  make  a  new  Lease  to  the 
Plaintiff  of  the  Premisses  surrendered  by  Tucket,  as  effectual  in  Law  as  that  which 
was  made  to  Coleman,  for  the  same  Term,  same  Covenants  and  Rents  as  in  the  former 
Lease,  and  the  Defendant  to  account  for  Profits  by  him  received. 
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Pit  con.  Pelii.vm. 

19  Car.  2,  f.  875 ;  21  &  22  [1 OGT-OS]. 

Construction  of  a  Will. 

Tlie  Case  is,  Tliat  William  Sliiiley  in  1()50,  he'mp,  seised  in  Fee-simple  of  Lands, 
upon  his  MairiaKe  with  -lane  llcikfd  for  her  Joiiitino,  settled  the  .siid  Preniis.ses  td 
tlie  Use  of  hiniseit'  and  .l.me,  and  tlie  Heirs  of  tlieir  two  Bodies  ;  and  for  Want  of  such 
issue,  to  the  rif^iit  Heirs  of  the  said  William  for  ever.  That  in  1057,  the  said  Willi.iin 
liiivin"  no  Issue  made  his  Will,  and  as  to  .so  nnieh  thereof  as  eoneerns  the  Matter  in 
Questmn,  devi.ses  in  the.se  Words  (viz.),  I  appoint  my  dear  Wife  my  sole  Executrix, 
my  kind  at  Blandford,  which  is  my  Wife's  Jointure,  I  do  confirm  unto  her, 
and  after  her  Decease  1  do  ajipoint  it  to  be  .sold,  and  the  Money  that  [284]  is  made 
thereof  to  he  divided  hy  equal  I'ortions,  amongst  these  four,  namely,  one  Part  to  be 
disi)osed  of  by  my  Wife,  the  other  three  Parts  are  my  Nephews,  William  Major,  Ezra 
Shirlev.  and  Jonadab  Savage;  I  give  to  my  Cousin  Roger  Higham  £20,  and  in 
Case  any  "f  my  three  above-named  Nephews  shall  die  before  the  Decease  of  my 
Wife  that  tiien  my  Cousin  Koger  Higham  shall  have  that  Portion  of  Money,  which 
upon  tiie  Selling  of  the  Land  at  Blandford  should  have  fallen  to  that  Nephew.  And 
the  .said  Will.  Siiirley,  five  Days  after  the  said  Will  made,  died  without  Issue,  and  Jane 
his  Wife  proved  the  said  Will  and  pos,sessed  the  said  Premisses,  and  afterwards  demised 
the  same  to  the  Plaintiff  Pit,  and  the  .said  Ezra  Siiirley  died  in  the  Life-time  of  the  said 
Jane,  and  the  said  William  Major  in  1004,  for  £125  sold  the  said  Piemisses  and  his  Right 
and  Interest  therein,  and  all  his  Part  and  Share  of  Money,  wdiich  he,  liis  Executors, 
&c.,  mifht  claim,  or  have  out  of  the  said  Money  to  be  rai.sed  by  such  Sale  by  Virtue  of 
the  said  Will  or  otherwise,  and  covenanted  for  fuither  Assiuance  ;  and  the  said  Jonadab 
in  like  .Manner  sold  his  Interest  to  the  said  Pit,  and  the  said  Roger  Higham,  being 
intitled  to  a  fourth  Part  of  the  Premisses  by  the  Death  of  the  said  Ezra  Shirley,  sold 
in  Uke  Manner  all  his  Ititerest  to  the  said  Plaintitl  [285]  i'it.  and  with  like  Covenants 
as  the  .said  other  Plaintiff's  had  done,  and  the  said  Jane  for  £300,  .secured  to  her  by  the 
said  Plaintirt'  Pit  payable  after  her  Death,  sold  all  her  Interest  in  the  said  fourth  Part 
of  the  Inheritance  of  the  said  Lands  expectant  after  her  Death,  and  her  Share  of  what 
Money  should  be  raised  by  the  Sale  thereof,  and  covenanted  for  further  Assurance  ;  and 
in  1000,  the  said  Jane  died  having  made  her  Will,  and  the  said  Roger  Higham  and  one 
Harris  E.xecutors.  who  proved  the  said  Will,  and  received  the  said  £300,  so  that  accord- 
ing to  the  said  WiU.  Shirley's  Will,  the  said  Lands  ought  to  be  sold,  there  being  a  Trust 
raised  thereupon  for  the  Benefit  of  the  said  Major,  Savage  and  Higham,  and  the  Assignee 
of  the  said  Jane  ;  and  thereujion  the  Plaintiff  Pit,  who  is  a  Purchaser  of  all  the  other 
Plaintiffs  Interest  as  aforesaid,  and  is  also  Assignee  of  the  said  Jane,  seeks  to  have  the 
Defendant  Pelham  and  Mary  his  Wife,  and  Mabel  Shirley  (which  said  Mary  and  Mabel 
are  Sisters  and  Co-heirs  of  the  said  Ezra  Shirley,  who  was  the  Son  and  Heir  of  Ezra 
Shirley,  Brother  and  Heir  of  the  said  William  Shirley),  to  convey  the  said  Premisses 
to  the  Plaintiff  Pit  and  his  Heirs,  the  other  Plaintiffs  offering  to  join  with  them  therein. 

[286]  But  the  Defenthmts  insist,  that  if  such  Will  was  made,  yet  the  said  Defendants 
Co-heirs,  not  being  tliercin  appointed  to  .sell  or  convey  the  said  Premi.sses,  nor  any 
Person  by  the  said  Will  appointed  particularly  to  sell  the  same,  and  the  Lands  not 
devised  by  the  Will,  but  appointed  to  be  sold  ;  therefore  the  said  Lands  are  well  descended 
to  the  said  Co-heirs,  and  they  are  neither  in  Law  or  Equity  obUged  to  sell  or  convey  the 
same,  and  submitted  to  the  Judgment  of  this  Court  to  do  as  tliis  Court  shall  direct, 
in  Case  the  Will  be  a  good  Will ;  and  also  insisted,  that  there  was  as  good  Equity  in 
this  Case  for  the  Heir,  as  for  the  Devisees,  and  these  Lands  being  descended  on  the 
Defendants  as  Heirs,  they  hope  this  Court  will  not  compel  them  to  disinherit  them- 
selves, and  that  the  Plaintiffs  Purchase  was  after  a  Suit  commenced  depending  in 
this  Court  for  the  same  Thing. 

The  Plaintiffs  insisted,  that  the  Will  was  a  good  Will  at  the  Death  of  the  said  W. 
Shirley,  and  that  the  Liinds  were  charged  w-itli  a  Trust  to  be  sold,  and  that  no  Act 
since  can  invalidate  the  same,  and  that  the  said  former  Bill  was  only  to  preserve  Testi- 
mony for  proving  the  said  Will,  and  the  Plaintiff  Pit  being  a  real  Purchaser  in  the  Life- 
time of  the  said  Jane,  he  hath  a  proper  and  equitable  Suit  in  this  Court  [287]  to  have  the  ' 
said  Will  performed  and  the  Trust  executed. 

This  Court  ordered  a  Case  to  be  made  upon  the  said  Will,  taking  this  to  be  a  Case 
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of  great  Consequence  and  Weight  in  the  Precedence  of  it, and  admitting  the  said  William 
Shirley  was  seised  in  Fee,  and  made  such  W'ill,  and  that  the  said  Ezra  Shirley,  Brother 
of  the  Defendants  ilary  and  Mahel,  died  in  the  Life-time  of  the  said  Jane,  and  that 
the  Plaintiff  Pit  made  such  Piuchases,  as  aforesaid. 

This  Coiut  having  perused  Precedents  in  this  Case,  and  advised  with  the  Judges 
thereupon,  declared  his  Opinion  to  be  for  the  better  Clearing  of  the  Cause  for  his  Deter- 
mination, and  ordered,  that  a  Trial  should  be  had  at  Law  in  a  feigned  Action  by  Wager. 
Whether  Jane  the  Relict  and  E.xeeutrix  of  the  said  Will.  Shirley  had  Power,  and  could 
liy  the  Will  have  made  Sale  of  the  Lands  in  Question  ;  and  also  in  the  next  place, 
whether  a  Sale  by  her  Executors  (admitting  such  Sale  to  be  actually  made)  be  a  good 
Sale.  And  in  Pursuance  thereof  a  Trial  hath  been  had  upon  the  Point  aforesaid,  and 
a  Special  Verdict  thereon  found,  and  several  .solemn  Arguments  and  Debates  thereof 
have  been  before  the  Judges  of  the  Common  Pleas,  who  liave  given  Judgment  therein 
for  the  Defendants,  and  the  Cause  coming  again  to  [288]  be  heard  on  the  Equity 
reserved  before  the  Lord  Keeper  assisted  with  the  Judges,  and  they  having  considered 
of  the  Precedents  offered  by  the  Plaintiff,  and  compared  the  .same  with  the  Case  in 
(Question,  find  great  Difference  between  them  and  this  Case,  upon  the  Circumstances 
thereof. 

This  Court  upon  the  whole  Matter,  the  W'ill  in  Question  being  adjudged  void  in 
Law  in  the  very  Constitution  thereof,  saw  no  Cause  or  Colour  to  make  good  the  same 
in  Equity,  and  dismiss'd  the  Plaintiff's  Bill ;  but  declared  this  should  not  be  a  Pre- 
cedent. 

The  Plaintiff  appealed  to  the  Lords  in  Parliament,  who  adjudg'd  and  resolv'd, 
that  the  Plaintiff's  ought  to  be  relieved,  and  ordered  the  Lord  Keeper  to  set  aside  the 
said  Dismission,  and  adjudged  the  Defendants,  the  Heirs  at  Law,  to  convey  the  said 
Premisses  to  the  Plaintiff  Pit  and  his  Heirs  :  Which  this  Court,  in  Obedience  to  the 
said  Order,  ordered  accordingly. 

Note ;  Purchasers  are  to  be  favoured  in  Equity.     See  [1]  Eq.  Abr.  353,  354,  355. 


ARGUMENTS  l^ioving  innn  ANTIQUITY 
the  Dignity,  PoAver,  and  Jnriscliction  of 
the   COURT  OF    CHANCERY. 


A  Question  being  raised  in  the  Court  of  King's  Bench,  Whether  after  a  Judgment 
given  at  the  Common  Law,  tlie  Chancery  could  in  any  Case  give  Eehef  in  Equity  1 
Or  Whether  it  were  not  debarred  thereof  by  the  Statutes  of  27  E.  3,  cap.  1,  and  of 
4  il.  4,  cap.  23.  King  James  taking  Notice  of  that  Difference  (and  taking  himself 
to  be  the  Judge  of  the  Jurisdictions  of  his  Courts  of  Justice)  did  seriously  advise  there- 
upon with  his  Learned  Counsel,  upon  whose  Opinions  [2]  and  Certificate,  he  did  give 
Judgment  for  the  Chancery  ;  and  accordingly  all  Things  were  in  Peace.  The  Chancery 
Court  went  on  in  the  Times  of  the  Lord  Ellesmere,  Lord  St.  Albans,  Lord  Coventry, 
and  all  others  that  were  Lord  Keepers  of  the  Great  Seal  of  England  ever  since  (as  it 
had  formerly  done).  And  (Lord  Coke)  the  then  Lord  Chief  Justice  of  the  King's 
Bench  did  never  question  that  Judgment,  although  he  lived  many  Years  after,  and 
was  of  four  Parliaments,  wherein  he  had  both  Opportunity  and  Power  to  have  done 
it,  if  he  had  not  known  that  Judgment  to  have  been  given  according  to  Justice  and 
the  Laws  of  the  Realm  ;  but  he  desisted,  and  did  openly  profess  before  the  Lords  of 
the  Privy  Council,  That  he  would  not  maintain  a  Difference  between  the  two  Courts, 
nor  bring  it  into  question,  whereof  Entry  was  made  in  the  Council-Book  26  Junii, 
IGIG. 

Nothwithstanding  the  Publisher  of  his  third  and  fourth  Books  of  the  Institutes 
finding  (as  it  should  seem)  some  old  Notes  collected,  wlien  the  Question  was  on  Foot 
and  undecided,  hath  taken  the  Boldness  to  print  them  long  after  the  Author's  Death, 
and  therein  hath  made  him  to  question  all  again,  by  mentioning  many  Cases,  wherein 
divers  Persons  had  been  indicted  in  Praemunire  upon  the  Statute  of  27  E.  3,  [3]  for 
seeking  Relief  in  Chancery  after  Judgments  given  between  the  Parties  at  the  Common 
Law,  and  concluding  with  [See  a  Privy  Seal  to  the  contrary,  18  Julii,  1G16,  obtained 
by  the  Importunity  of  the  Lord  Chancellor,  being  vehemently  afraid  :  Secl  jnclicandum 
est  legihiis,  and  no  Precedent  can  prevail  against  an  Act  of  Parliament.  And  Besides, 
the  supposed  Precedents  (which  we  have  seen)  are  not  Authentical,  being  most  in 
torn  Papers,  the  rest  of  no  C!redit].     Thus  far  he  ;  wherein. 

To  omit  how  prejudicial  it  would  be  to  the  whole  Kingdom,  if  that  rule  were  in- 
fallible. That  no  Precedent  or  Prescription,  Usage  or  Custom  (as  some  have  said)  should 
prevail  against  an  Act  of  Parliament,  and  the  Distractions  it  might  make  in  Mens 
Inheritances,  if  other  Statutes  should  be  so  stood  upon  :  And  to  omit  likewise  the 
little  Respect  used  to  his  said  Majesty's  Judgment,  and  the  httle  Charity  shew'd  to 
the  Lord  Chancellor  (dead  long  before)  that  he  should  be  said  to  have  procured  that 
Judgment  by  Importunity,  being  vehemently  afraid  (though  it  is  more  probable 
the  fear  was  elsewhere) ;  yet  seeing,  that  the  Authority  of  such  an  Author  may  have 
given  Occasion  (to  some)  not  only  to  question,  but  to  censure  that  Judgment,  as  if 
it  were  of  dangerous  Consequence,  because  the  [4]  Judges  were  not  called  to  it ;  and 
that  the  King's  Learned  Counsel  (who  made  that  Certificate  to  his  said  Majesty)  were 
great  Practicers  in  Chancery,  and  spoke  for  their  own  Ends,  that  the  Chancery  (when 
the  Statute  of  4  H.  4,  was  made)  was  no  Court  to  relieve  in  Point  of  Equity  :  And  the 
more  ordinary  the  Chancery  was,  the  more  Mischief  there  was  ;  and  that  there  is  no 
need  of  a  Chancery.  The  Judges  (can  and)  in  all  Ages  have  judged  in  Equity ;  and 
that  the  Chancery  is  but  an  Officina  only  to  prepare  Writs  for  the  Common  Law  Courts 
to  proceed  upon,  &c. 

"*  In  Answer  to  all  which  it  will  be  requisite  to  consider, 

6;( 
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I.  First,  The  Office,  Dignity  and  Nece-ssity  of  Chancellor.?  and  Chancery  Courts 
anciently  in  other  Commonwealths  and  Kingdoms,  and  vrith  us. 

II.  Secondly,  The  Certificate  of  King  James's  Learned  Counsel  to  his  said  Majesty, 
with  Reasons  therein  expressed. 

1.  First,  In  (ancient)  Rome  the  Prctors  had  Power,  by  the  Law  Preetoria,  to  siqiply 
and  correct  Laws,  Varro  Lib.  5,  de  ling.  Lat.  And  by  the  Law  Cornelia,  they  \vere 
[5]  punished  if  they  did  not  judge  according  to  Equity.     Cicero  Phil.  2. 

in  the  Empire  it  was  said  to  the  Chancellor,  Fasces  tibi  Judicium  parent,  d-  dum 
jiissa  PrcEloriancB  Sedis  portare  crederis,  ipsavi  qvodavimodo  poteslatem  reverendus 
iissamis :  And  Persona  tua  refiujium  sit  oppresso,  infirmo  defensio,  prcEsidiiim  aliqua 
calamitate  concluso ;  sic  eniiii  projrrie  nostras  Cancellos  agitis,  si  la'sorum  impia 
claustra  solvatis.  See  Spelman's  Glo.ss.  pag.  126,  for  which  he  citeth  Cas.siodore, 
lib.  12,  formal.  1,  who  wrote  above  1200  Years  since. 

Besides,  all  Kingdoms,  Commonwealths,  Principalities  (and  subjects  also  that  had 
Jura  Regalia)  in  all  Ages  have  had  their  Chanceries  and  Chancellors.  The  Counties 
Palatine  in  England  liave  them  to  this  day :  Chester,  Lancaster,  Durham,  &c.  The 
Earls  of  Pembrook,  tlie  Lords  of  Glamorgan,  and  other  Lords  Marchers  had  their 
Chanceries  and  Chancellors  before  the  Statute  of  Wales,  27  H.  8. 

But  for  the  Antirpiity  and  Dignity  of  the  Chancery  Court  and  Chancellor  of  Eng- 
land, it  is  observed,  that  Wilsinus  was  Chancellor  to  King  Athelstane  (for  so  he  is  called 
in  a  Charter  granted  to  the  Abbey  of  Malmsbury  ;  that  Turketulus  was  Chancellor 
to  King  Edward  the  Polder,  and  to  King  Edmund  and  Edred  (Ingulphus)  Adulphus 
t(3  King  Edgar,  Alsius  [6]  Abbot  of  Ely  to  King  Etheldred,  who  did  ordain  and  giant, 
that  the  Church  of  Ely  should  then  and  always  hold  the  Dignity  of  Chancellor  in  the 
King's  Court,  Histor.  Eliens.  That  King  Alfred  had  a  Court  of  Chancery,  4  Institut. 
out  of  the  Mirror,  cap.  1,  sect.  3,  and  cap.  5,  who  saith.  That  it  was  ordain'd  by  King 
Alfred  in  Parliament,  that  every  Man  should  have  a  Writ  Remedial  out  of  the  King's 
Chancery,  which  it  may  be  the  Author  of  that  Book  (Andrew  Horn)  meant  of  such 
a  Course  to  send  for  the  Parties,  as  was  then  used  ;  for  if  he  meant  Writs  under  Seals, 
as  they  issued  out  of  the  Chancery  in  King  Edward  the  Second's  Time  when  he  wrote, 
clearly  he  was  mistaken  ;  for  there  coidd  be  no  Writs  under  Seals  in  King  Alfred's 
Days,  neither  he  nor  any  of  those  former  Saxon  Kings  using  any ;  for  Seals  came  in 
wth  the  Normans.  The  Saxon  Kings  Manner  was  to  subscribe  their  Names  and 
Crosses  to  Charters,  Ingulphus,  Cambden  444.  Selden,  Titles  of  Honour  785.  Some 
have  said  that  King  Edward  the  Confessor  used  a  Seal,  and  that  his  Chancellor  had  the 
Custody  of  it ;  but  that  he  learned  in  Normandy,  having  lived  long  there  before  he 
was  King ;  and  then  it  must  necessarily  follow,  that  the  former  Kings  having  no 
Seals,  there  was  some  other  [7]  Use  of  a  Chancellor,  and  of  a  Court  of  Chancery  in  those 
Days  (if  there  were  a  Chancery  distinct  from  the  King's  Court,  which  cannot  be 
shewed) :  For  in  those  Days  there  were  no  other  Courts  but  the  Sheriff's  Court  in 
the  Counties,  and  the  King's  great  Court  in  Aula  Regis,  where  the  Chief  Justice  of 
England,  the  Chancellor,  and  the  Prelates  and  Earls  were  the  Judges,  (whence  only 
those  Remedial  Writs  issued)  then  to  be  an  Officina  only  to  seal  Writs  and  Commissions 
for  the  Law  Courts  to  proceed  upon,  when  neither  Seals  nor  Writs  were  used,  nor  any 
such  Courts  as  now  in  Westminster-IIall.  And  what  other  Use  could  there  be  of  that 
C(jurt,  or  what  could  there  be  to  .denominate  them  Chancellors  ;  but  (as  it  is  said 
before  of  the  Chancellor  under  the  Emperors)  to  relieve  the  chstressed,  to  defend  the 
Weak,  to  be  a  Refuge  for  the  Wronged,  and  to  loose  the  wicked  Bands,  wherewith  the 
poor  guiltless  Man  was  oppressed  by  the  Rigour  of  the  Laws,  which  is  a  lively  Descrip- 
tion of  the  Office  of  the  Lord  Chancellor  at  this  Day,  and  for  which  Cause  (saith  one) 
a  Chancery  was  ordained. 

Mr.  Lambert  speaking  of  the  Court  of  Chancery  saith.  That  whensoever  this  Court 
of  Equity  did  first  begin  to  be  a  distinct  Court,  the  Power  thereof  was  [8]  always  in 
Exercise ;  and  by  a  Comparison  of  two  Herbs,  which  of  themselves  arc  poison,  but 
mingled  together  do  make  a  wholesome.  Medicine,  he  sheweth  the  necessity  of  Courts 
of  Equity,  as  well  as  of  those  of  the  Laws  :  for  further  Proof  hereof,  it  -wnll  be  requisite, 
that  we  look  higher  how  the  Laws  were  administered  in  this  Kingdom  in  former  'I'imes. 

It  is  apparent  that  in  the  Saxon  Times,  the  ordinary. Courts  of  Justice  were  kept 

in  the  several  Counties  and  Hundreds,  where  the  Senator  or  Alderman,  Greve  or 

Sheriff,  with  the  Bishop  or  his  Arch-Deacon  were  the  Judges,  Quorum  alter  Jura 

Divina,  alter  humana  populum  edocet.     Vide  Leg.  Edgari,  cap.  5,  &  Leg.  Canuti, 

C.  I.-19 
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Clip.  11),  17.  In  some  Ca.ses  the  Bishop  wa.s  tlie  sole  Judge,  as  in  causa  fraclionis  fidei 
(wliich'is  a  CasJe  of  Breach  of  rromise.  and  of  Tni.'it,  now  reheved  in  Chancery)  Vid. 
Leg.  Alfred!,  cap.  1.  in  some  cases  tlie  Senator,  Ike.  was  sole  Judge ;  in  some  Cases 
both  weie  Judges  :  of  the  Bisho])'s  Power,  see  Leg.  Edwardi  Confessoris,  cap.  3,  5,  7. 
If  any  man  found  liiniself  aggriev'd  with  the  Judgments  in  those  Courts,  he  miglit 
appeal  to  the  Kitig  liiiii.-ieif.  Leg.  Edgari,  ca|).  2,  Xemo  in  lite  Begem  appellalu,  nisi 
qtiiJem  dumi  Jiislitiam  conseqiii  mil  im}telrare  mm  polerit.  sin  siiniiiui  jure  domi 
iirqeatnr  ad  [9]  Reiiem.  vl  is  onus  aliqua  ex  parte  allerit,  prorocalo,  which  is  plain,  that 
the  King  will  relieve  him  in  E(iuity  after  Judgment,  which  it  seemcth  was  dime  by 
his  Chaiiccllor,  who  always  was  a  Clergyman  in  the  Great  Couit  in  Aula  Regis. 

William  the  Concpieror  made  an  Alteration  in  tho.se  Courts  ;  for  hy  his  Charter  to 
Remigins  (the  hust  Bishop  of  Dorchester,  and  first  of  Lincoln)  he  did  ordain.  That  no 
Bishop  or  Archdeacon  should  hold  any  more  Pleas  in  the  Hundred,  nor  should 
hring  anv  Cause  which  concerned  the  (Jovernment  of  Souls  to  the  Judgment  of  Secular 
.Men  ;  hut  that  the  Bishops  should  judge  of  such  Causes  themselves  in  such  Places  as 
tlu^y  should  appoint;  and  that  no  Slierirt',  (Ireve  or  Officer  of  the  King's,  nor  any 
Layman  should  intermeddle  with  any  T,aws  which  did  belong  to  the  Bishop.  Yid.  Selden 
Not.  ad  Eadmer.  pag.  I(i7,  lfi8,  where  many  Authorities  foi-  that  Charter  are  cited  ;  yet 
afterwards  the  Bishops  did  contiiuie  to  sit  in  the  County-Courts,  as  a])])i'areth  by  the 
Laws  of  II.  1,  ca]).  7.  &  31.  But  it  was  not  long  before  they  did  erect  their  Consistories 
by  Virtue  of  that  (Charter  of  William  the  First.  And  then  the  Relief  of  Equity  and 
Con.science  in  the  Courts  of  the  Counties  and  Hundreds  ceased,  and  remained  after 
in  the  King's  [10]  highest  Court  in  Aida  Regis,  out  of  which  Court  of  Aula  Regis  the 
four  Courts  of  Westminster,  Chancery,  King's  Bench,  Common  Pleas  and  Exchequer, 
were  derived  ;  and  the  Kings  have  ever  since  in  their  Courts  of  Chancery  justiced 
and  reheved  their  Subjects  from  the  Rigour  and  Extremity  of  Law  by  the  Rules  of 
Equity  and  Conscience,  to  which  tlie  Kings  of  this  Land  are  sworn,  as  well  as  to  do 
Justice  according  to  the  Laws.  See  Leges  Edwardi  Confessoris,  cap.  17,  and  King 
Richard  the  First's  Oath  in  Hoveden  fo.  374,  and  Bracton  lib.  3,  cap.  9,  sect.  1.  2,  where 
he  saith.  That  the  King's  Oath  is  to  judge  in  all  Things  according  to  Equity  and  Mercy. 
.\nd  Rastall  has  the  same  in  French  in  his  Abridgment  of  the  Statutes  printed  1528. 
The  Words  are.  Que  il  face  fair  en  toutz  fez  jugements  owel  &  droit  Justice  ove  dis- 
cression  &  niisericordie.  See  also  Walsingham  pag.  193.  of  King  Richard  the  Second's 
Oath,  whereby  it  appeareth,  that  the  Kings  of  this  Realm  are  bound  by  their  Oaths 
to  administer  Justice  with  Discretion  and  Mercy,  which  cannot  be  done  when  Ex- 
tremities of  Forfeitures  and  Breaches  of  Trust  may  not  be  examined,  and  the  Parties 
relieved  because  of  a  precedent  Judgment. 

These  four  Courts  (then  included  in  one  Court,  call'd  Aula  Regis)  did  follow  the 
King's  Court ;  whereupon  they  were  [H]  afterwards  called  Courts  ;  but  by  the  great 
Charter  granted  by  King  John,  and  after  by  King  Henry  the  Third,  (in  the  third  Year 
of  his  Ri'ign)  which  he  renew'd  with  some  Alterations  in  the  ninth  Year,  being  the 
eighteenth  Ye;ir  of  his  Age,  The  Common  Pleas  was  appointed  to  be  holden  in  a  Place 
certain,  and  not  to  follow  the  King's  Court ;  yet  the  Chancellors  and  Judges  of  the 
King's  Bench  did  long  after  follow  the  King's  Court,  as  appeareth  by  the  Stat.  Articuli 
super  Chartas,  28  E.  1,  c.  7. 

But  King  Edward  the  First  being  weary  of  the  great  Power  of  the  Chief  Ju.stice  of 
England  (and  willing  to  he  rid  of  him)  did  apppoint  more  to  be  Judges  of  Criminal 
Causes.  And  then  the  King's  Bench  began  to  be  a  distinct  Court,  and  the  Law  to  be  a 
Profession  and  a  Study,  and  Students  of  the  Laws  to  be  Pleaders  and  Judges.  Plead- 
ings (.saith  Sir  Edward  Coke,  1  Inst.  304,  b)  came  to  Perfection  in  Edward  the  Third's 
Tim?,  if  that  may  be  called  Perfection,  which  hath  been  the  Cause  of  many  Suits,  and 
that  many  have  lost  their  Lands  by  omitting  or  mistaking  a  Word  in  Pleading,  when 
otherwise  they  had  good  Right.  '  For  Legis  verbosee  lites  plurima; :  And  then  the 
Chancery  and  Exchequer  also  c;ime  to  be  several  Courts.  General  Custom  (saith  the 
Doctor  and  Student)  [12]  is  the  Ground  of  ihe  Courts  of  Chancery,  King's  Bench, 
Common  Pleas,  and  Exche(|uer,  lib.  1,  cap.  7. 

But  the  Authority  of  the  Chief  Justice  being  now  divided  amongst  many,  who  are 
equal  Judges  in  the  King's  Bench,  could  not  make  that  Court  greater  than  it  was 
before  :  And  the  Reiison  alledged,  that  it  should  be  superior  to  the  Chancery,  because 
It  hath  the  Stile  of  coram  Rege,  whereas  the  Chancery  Stile  is  coram  Rege  in  Can- 
cellaria,  and  Additio  probat  Minoritatem  seemeth  trivial ;  for  neither  was  the  Stile 
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of  the  King's  Bench  Court  (when  it  was  in  the  Chief  Justice  alone)  always  coram  Rege 
without  Addition,  hut  sometimes  coram  Eege  de  tempore  Hugonis  Bygod  Ju.sticiarii 
Angliae ;  and  sometimes  coram  Hugone  Bygod  Justiciario  Anglise,  not  coram  Eege, 
44  H.  3.     Notes  upon  Fortescue,  pag.  5. 

Neither  doth  the  Rule  always  hfild,  that  Additio  j)robat  Minoritatem,  unless  it  be 
Respectu  ejus  cujus  e.st  additio.  For  this  Addition  is  not  in  Respect  of  the  King's 
Bench,  but  in  Respect  of  the  King's  Council,  after  called  the  Star-chamber,  because 
they  sate  in  a  Chamber  so  called. 

For  Writs  issuing  out  of  the  Chancery  (of  the  same  form,  and  under  the  same  Seal) 
returnable  some  before  the  Council,  some  in  Chancery,  there  wa.s  a  [13]  Necessity  to 
make  a  Difference  in  the  Returns  ;  otherwise  no  Man  could  have  known  where  to 
have  appeared  ;  and  the  Appearances  before  the  Council  being  coram  Rege  &  Concilio, 
the  other  must  mention  the  Chancery,  in  which  Respect  that  Addition  was  made,  and 
not  in  Respect  of  the  King's  Bench  ;  and  sometimes  the  Appearances  in  Chancery 
were  coram  Rege  without  Addition,  Vide  Stat.  1  E.  3,  cap.  9.  And  by  the  same  Rule 
the  King's  Bench  would  be  above  the  Star-chamber  also,  because  the  Stile  of  that 
Court  is  coram  Rege  tt  Concilio,  which  is  an  Addition. 

But  for  a  truer  Mark  of  Superiority  the  Chancellor  is  Secundus  a  Rege.  The  Teste 
of  the  Chancery  is  Meipso,  whereas  the  Teste  of  the  King's  Bench  is  Johanne  Brampston 
Milite. 

And  it  cannot  be  denied,  but  that  the  Lord  Chancellor  is  above  all  Judges  of  the 
Laws,  both  here,  in  France  and  elsewhere.  The  Lord  Mayor  of  London  is  presented 
to  him  as  to  the  Chief  Ju.stice  of  England.  He  giveth  the  Oath  to  all  the  Judges.  And 
20  E.  cap.  3,  it  is  ordained  by  the  King,  &c.  That  all  Justices  of  Oyer  and  Terminer, 
and  all  Justices  of  As.sizes  and  Gaol-Dehvery  and  their  Associates  shall  first  make  such 
Oath  in  certain  Points,  as  to  them  shall  be  enjoin'd  [14]  by  the  King's  Council  in 
Chancery,  before  their  Commissions  be  delivered  to  them. 

I  hope  it  will  not  be  said,  but  that  Precedent  and  Usage  (may  and  hath)  prevail'd 
against  this  Act ;  for  there  is  no  such  Oath  now  taken,  either  by  the  Justices  of  Oyer 
and  Terminer,  nor  by  the  Justices  of  Assizes,  nor  their  Associates. 

And  farther,  the  Lord  Chancellor  admitteth  all  the  Judges  into  their  Places,  and 
sitteth  above  them  in  their  own  Courts  ;  calleth  the  Chief  Justices  themselves  to 
assist  him  in  Chancery,  as  the  Lord  Coventry  did  the  Lord  Bramston,  where  lie  had 
no  Voice,  but  was  an  As.sistant  only.  And  when  all  the  Judges  are  assembled  in  the 
Exchequer-Chamber,  the  Lord  Chancellor  sitteth  al)ove  them,  and  delivereth  his 
Opinion  :  So  did  the  Lord  Ellesmere  in  the  Case  of  the  Postnati.  He  granteth  In- 
junctions to  stay  the  Proceedings  of  that  and  the  other  Courts.  Besides,  if  the  Lord 
Chancellor  did  not  grant  out  Writs,  the  Courts  of  Common  Pleas  and  King's  Bench 
would  sit  still  and  have  nothing  to  do.  And  before  the  Statute  of  Magna  Charta  he 
used  to  deny  them  ;  nor  did  he  giant  any  Writs  then  but  upon  great  Fines  :  (Doctor 
and  Student  cap.  8).  Some  of  which  Fines  had  been  before  that  Time  moderated  by 
King  John  by  his  Charter  7  Febr.  Ann.  L  in  libro  Chartarum  Archiepiscopi  [15]  Cant. 
And  if  the  Register  be  the  most  ancient  Book  of  the  Law  (as  it  is  said  4  Institut.  140, 
out  of  Natura  Brevium)  it  will  follow,  that  the  Chancery  is  the  mo.st  ancient  Court ; 
for  all  those  Writs  were  framed  and  sealed  in  the  Chancery,  and  without  such  Wrils 
those  other  Courts  could  not  proceed.  And  the  Mirror  saith.  That  Cases  were  judged 
according  to  Equity,  before  the  Customs  of  the  Realm  were  written  and  made  certain, 
cap.  1,  sect.  3. 

By  all  which  it  foUoweth,  That  the  Chancery  is  the  Superior  Court. 

Nor  let  it  be  said.  That  there  is  no  need  of  a  Chancery,  because  that  the  Judges 
(can  and)  in  all  Ages  have  judged  in  Etpiity  :  For  although  no  Man  did  ever  doubt 
of  their  Abilities  ;  yet  that  they  ever  did  judge  in  Equity  (otherwise  than  as  by  Com- 
mission when  they  sit  in  Chancery)  or  that  there  is  any  Remedy  at  Law  hy  a  Writ  of 
Error  after  Judgment  for  Equity,  is  more  than  can  be  shewed  ;  certainly  such  a  Writ 
was  never  sealed  in  the  Chancery  ;  but  that  Saying  sheweth.  that  there  is  need  of 
a  Chancery,  and  of  Equity  after  Judgments  at  Law,  and  then  the  Question  will  be 
(not  of  the  Thing,  but)  who  shall  be  Judges  of  it.  And  that  certainly  is  fittest  to  go 
as  it  was  wont  (as  Jupiter  said  of  the  Weather)  and  [16]  not  now  to  be  transferred  to  a 
new  Judicature. 

And  if  the  Judges  should  be  made  Chancellors,  how  would  they  execute  that  Power  ■? 
Can  they  examine  any  Man  upon  Oath,  whether  he  have  received  all  (or  Part  of)  his 
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Monov  upon  a  Bond  or  Mortgage  ?  Or  whether  lie  have  broken  a  'i'ni.st  ?  And  will 
tiiey  examine  Witnesses  rim  voce ;  or  grant  Com  missions  into  the  Country  1  And 
liow  shall  those  be  published  1  And  if  they  should  do  all  this,  were  not  this  to  erect  a 
Court  of  Chancery  in  themselves,  and  to  confound  the  Courts  of  Equity  and  Law 
together  1  It  miglit  better  be  said,  that  there  is  no  need  of  Trials  by  Juries  :  For 
Trials  for  Criminal  Causes  were  by  Ordeal  till  li.  .3.  And  then  because  a  General 
Council  had  taken  away  that  kind  of  Trial,  the  King  wrote  to  the  Justices  Itinerants 
to  punish  some,  leaving  it  to  their  Discretions  how  to  proceed  against  such  other 
Offenders.  And  certainly  the  Lord  Chancellor  and  that  Court  are  as  able  to  judge  a 
Cause  upon  hearing  of  Witnesses,  as  twelve  Country  Jurors.  No  other  Countries 
have  any  such  Trials  ;  but  there  is  no  Country  but  hath  Chancellors  and  Courts  of 
Equity  to  mitigate  the  Rigour  of  their  Laws,  which  Eigour  cannot  appear  till  Judg- 
mentbe  passed;  for  before  the  Case  [17]  be  adjudged,  who  can  know  whether  the 
Law  be  rigorous  or  no  ?  If  therefore  after  Judgment  there  shall  be  no  Remedy,  then 
the  Rigour  of  the  Law  cannot  be  mitigated,  which  were  not,  Suvm  cuique  trihvere ; 
but  rather  Discedere  ah  ceqvilale,  sequendo  snhtilitafes. 

And  as  to  the  Objection,  that  by  this  Statute  providing  against  a  Superior  Court, 
viz.  the  Parliament,  all  Inferiors  are  comprehended,  to  which  End  the  Archbishop 
of  Canterburv's  Case  upon  the  Statute  of  l.S  Eliz.  was  alledged.  And  as  to  the  other, 
that  it  is  an  Absurdity  to  say,  That  the  King  is  within  this  Statute  and  the  Parliament, 
and  not  the  Chancery ;  It  may  be  answered,  That  it  is  no  general  Rule,  that  because 
an  Act  is  made  against  a  Superior  it  should  therefore  bind  all  Inferiors  ;  for  the  Statute 
of  1  Eliz.  That  no  Archbishop  or  Bishop  should  alien  to  any  Subject,  did  not  extend 
to  Prel)ends,  Parsons,  Ac.  though  they  were  inferior  and  subordinate  to  the  other. 
But  the  Case  of  the  Archbishop  of  Canterbury  was  (e  converso)  that  the  Superior  was 
not  bound  by  an  Act  made  against  an  Inferior,  as  niay  appear  by  the  Acts  of  31  H.  8, 
1;}  Eliz.  and  of  Westm.  "J,  therein  mentioned. 

Neither  is  there  any  Absurdity  at  all ;  for  if  the  King  assenting  to  that  Act  bad 
meant  to  abridge  the  Chancery,  it  is  [18]  probable  the  Chancery  would  have  been 
named  in  it  ;  but  the  King  intending,  that  that  Act  should  only  extend  to  Pleas  of 
the  Crown,  l)y  the  Words  (Plee  roial)  there  was  no  Necessity  of  naming  the  Chancery 
that  meddled  with  no  such  Pleas  ;  and  in  other  Pleas,  neither  the  King  nor  Parliament 
are  bound  by  this  Statute,  as  may  appear  by  the  continual  Practice  ever  since. 

And  where  it  is  said,  That  the  more  ordinary  the  Chancery  is,  the  more  Mischief 
there  is  ;  so  it  is  said,  the  more  Physicians  the  more  Diseases  ;  yet  the  Diseases  are 
not  in  the  Physicians,  nor  the  Mischiefs  in  the  Chancery :  They  are  in  the  Multiplying 
of  Wickedness,  and  that  Men  seek  to  take  Advantages  by  Extremities  of  Law,  which 
the  Chancery  doth  remove  or  mitigate  by  the  Rules  of  Equity. 

Of  the  Necessity  of  the  Court  of  Chancery,  see  more  hereafter,  where  the  Incon- 
veniencies  (if  it  should  not  relieve  after  Judgments)  are  mentioned. 

2.  Secondly,  concerning  the  Certificate,  and  the  Persons  and  Qualities  of  the  Re- 
ferees ;  they  are  all  known  to  be  of  great  Worth  and  Learning,  great  Practicers  in  the 
Law  Courts  as  well  as  in  Chancery,  and  very  shortly  after  were  advanced  to  [19]  the 
chiefest  Places  in  both  ;  they  were  all  then  of  his  Majesty's  Learned  Counsel,  and 
one  of  his  Privy  Council  sworn  to  give  the  King  true  and  faithful  Counsel,  when  they 
should  be  required  ;  and  in  this  Case  they  were  required,  and  had  time  to  deliberate, 
and  they  did  return  their  Opinions  to  bis  Majesty  under  all  their  Hands,  which  do 
remain.  And  can  any  Man  think  that  they  (being  Men  of  such  Note)  would  in  such 
a  Case,  as  concerned  the  Jurisdiction  and  Proceedings  in  this  High  Court  of  Chanceiy 
(whereof  his  Majestv  himself  was  to  give  Judgment)  Respect  their  Practice  in  Chancery. 
and  their  own  Emls  before  their  Reputations,  Allegiance  and  Oaths  to  liis  Majestv  ? 
For  they  were  as  much  sworn  to  give  their  Opinions  (in  this  Case)  truly  and  faithfully, 
as  the  Judges  are  when  they  deliver  their  Opinions  in  Parliament,  or  when  they  go 
their  Circuits,  or  sit  in  Chancery. 

Neither  was  the  Consequence  so  dangerous  in  that  the  Judges  were  not  called  to 
it,  for  it  was  a  Question  of  Jurisdiction  of  Courts  ;  and  if  Judges  should  judge  of  Juris- 
dictions they  might  bring  all  under  themselves  ;  therefore  neither  the  Judges,  nor 
the  Lord  Chancellor,  nor  any  of  the  Chancery  were  advised  with  (for  they  might 
be  taken  to  be  Parties)  but  the  King  did  advise  with  his  Learned  Counsel,  who  were 
[20]  indifferent,  and  sworn  to  give  him  faithful  Counsel  (as  is  said).  And  he  was  a 
judicious  King,  and  knew  best  with  whom  it  was  fittest  to  advise. 
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As  concerning  the  Certificate,  it  will  not  be  amiss  to  set  down  the  Substance  of  the 
whole  Proceedings  therein,  and  the  Reasons  and  Principles  of  Law,  which  the  said 
Referees  expressed  and  delivered  to  his  said  Majesty  as  they  are  recorded. 

His  said  Majesty  being  informed  of  tliis  Difference  between  his  two  Courts  of 
Chancery  and  King's  Bench,  and  being  informed  tliat  there  were  many  Precedents 
in  the  Chancery  in  the  times  of  King  Henry  VH.  and  continually  since,  whereof  a 
Note  was  delivered  to  his  said  Majesty,  That  such  as  complained  there  to  be  relieved 
in  Equity  after  Judgments  at  Common  Law,  (in  Cases  where  the  Judges  could  not 
relieve  them)  directed.  That  his  Attorney  General,  calling  to  him  the  Rest  of  his  Learned 
Counsel,  shoidd  peruse  the  said  Precedents,  and  certify  his  Majesty  the  Truth  thereof 
with  their  Opinions. 

Whereupon  they  returned  to  his  Majesty  this  Answer  as  followeth  : 

According  to  your  Majesty's  Commandment  we  have  advisedly  considered  of  the 
Note  dehvered  unto  us  of  the  Precedents  of  Complainings  and  Proceedings  [21]  in 
Chancery  after  .Tudgments  at  Common  Law  ;  and  have  also  seen  and  perused  the 
Originals,  out  of  wliich  the  same  Note  was  abstracted ;  upon  all  which  we  do  find 
and  observe  the  Points  following. 

L  We  find  the  aame  Note  is  fully  verified  and  maintained  by  the  Originals. 

2.  We  find,  that  there  hath  been  a  strong  Current  of  Practice  of  Proceeding  in 
Chancery  after  .Judgment,  and  many  Times  after  Execution,  continued  from  tlie  Begin 
ning  of  King  Henry  VII. 's  Reign  unto  the  Time  of  the  Lord  Chancellor  that  now  is, 
both  in  the  Reigns  separatim  of  the  several  Kings,  and  in  the  Times  of  the  several 
Chancellors,  whereof  divers  were  great  Learned  Men  in  the  Law,  it  being  in  Cases 
where  there  is  no  Remedy  for  the  Subject  by  the  first  Course  of  the  Common  Law, 
unto  which  the  .Judges  are  sworn. 

3.  We  find.  That  the  Proceeding  in  Chancery  hath  been  after  Judgment  in  Actions 
of  several  Natures,  as  well  Real  as  Personal. 

4.  We  find,  it  hath  been  after  Judgment  in  your  Majesty's  several  Courts,  the  King's 
Bench,  Common  Pleas,  Justice  in  Eyre. 

5.  We  find,  it  hatli  been  after  Judgment  obtained  upon  Verdict,  Demurrers, 
and  where  Writs  of  Error  have  been  brought. 

[22]  0.  We  find  in  many  of  the  Causes,  that  the  said  Judgments  are  expressly 
mentioned  in  the  Bills  in  the  Chancery  themselves  to  have  been  given,  and  Relief 
pray'd  thereupon  sometimes  for  Stay  of  Execution,  sometimes  after  Execution,  of 
which  Kind  we  find  a  great  Number  in  King  Henry  the  VII. 's  Time. 

7.  We  find  the  Matter  in  Equity  laid  in  such  Bills,  in  most  of  the  Cases,  to  have 
been  Matter  precedent  before  the  said  Judgment,  and  not  Matter  of  Agreement  after. 

8.  We  find  in  the  Cases,  not  only  the  Bill  preferred,  but  Motions,  Orders  and  In- 
junctions, and  Decrees  thereupon  for  Discharging  and  Releasing  of  the  Judgments, 
or  Avoiding  the  Possession  thereupon  obtain'd  ;  and  sometimes  for  the  mean  Profits, 
and  the  Release  of  the  Costs,  &c. 

9.  We  find  in  some  of  the  Gases,  that  this  very  Point  (that  Judgment  hath  been 
given)  hath  been  stood  upon  by  the  Defendants,  and  alledged  by  them  by  Way  of 
Demurrer,  and  over-ruled. 

10.  We  find,  that  the  Judges  themselves  in  their  own  Courts,  when  there  appeared 
unto  them  Matters  of  Equity,  because  they  by  their  Oath  and  Office  could  not  stay 
the  Judgment,  (except  it  were  some  small  Time)  have  directed  the  Parties  to  seek 
Relief  in  Chancery. 

[23]  11-  We  find,  that  it  hath  not  only  been  done  in  the  Times  of  the  several  Chan- 
cellors, but  by  the  Judges  themselves,  and  that  without  Difficulty,  while  they  sate 
in  Chancery  in  the  Vacancy  or  Absence  of  the  Chancellor. 

12.  We  find,  the  Hands  of  sundry  principal  Counsellors  at  Law,  whereof  cUvers 
of  them  are  not  Judges,  and  some  of  them  now  in  chief  Place,  to  Bills  in  this  Kind. 

13.  Lastly,  There  were  offered  to  be  shewed  unto  us  many  other  Precedents,  whereof 
we  heard  some  read,  andfound  them  to  be  of  hke  Nature  with  those  contain'd  in  the  Note. 

And  afterwards  a  Case  was  presented  to  his  Majesty  as  followeth. 

The  Case. 
A.  hath  a  Judgment  and  Execution  in  the  King's  Bench  or  Common  Pleas  against 
B.  in  an  Action  of  Debt  of  £1000,  and  in  an  Ejedione  Firmoe  of  the  Manor  of  D.    B. 
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fomplaiiis  in  tlic  Chancery  U>  be  relieved  against  these  .hulgnients  according  to  Equity 
anil  ("onscience,  allowing  the  Judgment  to  be  lawful  and  good  by  the  Rigour  and 
strict  Rules  of  the  biw,  and  the  Matter  in  Equity  to  be  such,  as  the  Judges  of  the 
Common  Law  being  no  Judges  of  [24]  E(iuity,  biit  bound  by  tlieir  Oaths  to  do  the 
Law,  cannot  give  any  Remedy  or  ]{elief  for  the  same,  cither  by  Error  or  Attaint,  or 
by  any  other  Mcanij. 

Question. 

Wiietiier  the  Chancery  may  relieve  B.  in  this  or  such  like  Cases,  or  else  leave  him 
utterlv  remediless  and  undone  ?  And  if  the  Chancery  be  restrained  herein  by  any 
Statute  of  I'r.-Emunirc,  then  by  what  Statute,  and  by  what  Words  in  any  Statute  is 
the  Cliancery  so  restrained,  and  Conscience  and  Equity  excluded,  banished  and  damned  1 

Whicii  Case  his  Majesty  referred  again  to  liis  said  Attorney  and  Learned  Counsel, 
willing  to  them  the  Prince's  Attorney,  wiio  returned  this  Answer. 

According  to  your  Majesty's  Commandment  we  have  deliberately  advised  of  the 
Case  sent  unto  us  by  the  Lord  Chancellor,  and  of  the  Statutes,  as  well  those  of  Praemunire 
as  others,  as  far  as  (we  take  it)  may  concern  the  Case.  And  for  our  better  Information 
herein,  we  have  thought  fit  to  send  for.  and  j)eruse  the  Original  Records  themselves  re- 
maining in  the  Tower  I  )f  London,  of  those  Statutes  not  only  [25]  appearing  upon  the  Rolls, 
but  also  upon  the  Original  Roll  of  I'etitions  in  Parliament,  with  the  King's  Answers, 
which  is  the  Warrant  to  the  Rolls  of  Parliament.  We  have  taken  into  Consideration 
as  Well  Biiok  Law,  as  divers  other  Acts  of  Parliament,  which  may  give  Light  unto  the 
Statute,  wliereui)on  the  C^tuestion  properly  grows,  together  with  such  ancient  Records 
and  Precedents  as  wc  could  find,  as  well  those  which  maintain  the  Authority  of  the 
Chancery,  as  those  which  seem  to  impeach  the  same.  And  upon  the  whole  Matter 
we  are  all  of  opinion.  That  the  Chancery  may  give  ReHef  in  the  Case  in  Question  ;  and 
that  no  Statute  of  Prajmunire  or  other  Statute  restraineth  the  same. 

And  becjiuse  we  know  not,  what  Use  your  Majesty  will  be  pleased  to  make  of  this 
our  OjMnion,  either  for  the  'I'iine  present  or  future,  wc  arc  willing  to  shew  some  Reasons 
of  the  same,  not  thinking  fit  to  trouble  your  Majesty  with  all  those  Things,  whereupon 
we  have  grounded  our  selves,  but  selecting  out  some  princi])al  'filings  whicli  moved  us 
to  be  of  this  our  Opinion,  to  the  Hnd  the  same  may  be  a  fuller  Object  of  your  Majesty's 
Princely  Judgment,  whereunto  we  always  submit  ourselves. 

[26]  And  tiist  of  all,  we  nnist  lay  for  a  sure  Foundation  that  which  was  contained 
in  our  former  Certificate,  concerning  the  continual  Practice  by  the  Space  of  six-score 
Years,  in  the  Times  of  King  Henry  VIL,  King  Henry  VIH..  King  Edward  YL,  Queen 
Mary  and  (j)ueen  Elizabeth,  of  this  Authority  ;  and  that  not  only  in  those  Times,  when 
the  Authority  was  managed  by  the  Bishops,  which  might  be  thought  less  skilful  or 
less  art'ectionate  towards  the  Laws  of  the  Land,  but  also  by  divers  great  Lawyers,  which 
could  not  but  both  know  and  honour  the  Laws  as  the  Means  of  their  Advancement ; 
Sir  Thomas  Moor,  the  Lord  Audley,  the  Lord  Rich,  Sir  Nicholas  Bacon,  Sir  Thomas 
Bromley.  Sir  John  I'ickering. 

And  further,  that  most  of  the  late  Judges  of  the  Kingdom,  either  as  Judges,  ^\  hen 
they  sate  in  Chancery  by  Commission,  or  as  Counsellors  at  Law,  when  they  did  set 
their  Hands  to  Rills,  have  by  their  Judgment  and  Counsel  upheld  the  .same  Authority. 
And  therefore,  forasnuich  as  it  is  a  true  (Jroiuid,  that  Optimvs  Leginn  Ivterjrres  est 
Consuetudo,  especially  when  the  I'lactice  or  Custom  passeth  not  among  vulgar  Persons, 
but  among  the  most  high  and  scient  Magistrates  of  the  Kingdom  ;  and  when  also  the 
Practising  of  the  same  should  lie  under  so  heavy  Pain  as  [27]  Priemunire,  this  is  unto 
us  a  Principle  and  most  implicite  Satisfaction,  That  those  Statutes  ouglit  not  to  be 
construed  to  extend  to  this  Case.  And  this  of  it  self  we  know  is  of  far  more  Force  to 
inove  your  Majesty  than  any  Opinion  of  ours,  because  Kings  are  fittest  to  inform  Kings, 
Chancellors  to  teach  Chancellors,  and  Judges  to  teach  Judges. 

But  of  our  Science  and  Profession  we  have  thought  fit  to  add  to  these  farther  Reasons 
and  Proofs  very  briefly,  because  in  so  ancient  a  Possession  of  Jurisdiction  we  hold  it 
not  fit  to  amplify. 

1  he  Statutes,  upon  wliich  this  Question  grows,  are  principally  two:  whereof  one 
IS  the  Statute  of  Pr;enuniire.  and  the  other  is  a  Statute  of  simple  Piohibition.  That 
of  Prsemunu-e  is  that  of  27  E.  3,  cap.  1 .  The  Statute  of  simple  I'rohibition  is  the  Statute 
of  4  H.  4,  aip.  23.  There  be  divers  other  Statutes  of  both  Kinds,  but  the  Question 
will  rest  principally  uj)on  these  two,  as  we  conceive. 


1  CHAN.  REP.  28.     JURISDICTION  OF  COURT  OF  CHANCERY  VINDICATED  583 

For  the  Statute  of  27  E.  3.  It  cannot  in  our  Opinions  extend,  unto  the  Chancery, 
for  these  Reason.s. 

1.  First,  Out  of  the  Mischief,  which  the  Statute  provides  for  and  recites,  viz.  That 
such  Suits  and  Pleas,  against  whicli  the  Statute  is  provided,  were  in  Prejudice  [28]  and 
Disinherison  of  the  King  and  liis  Grown,  wliich  cannot  be  apphed  to  tlie  Chancery ; 
for  the  King  cannot  l)e  disinherited  of  Jurisdiction,  l)ut  either  by  tJie  Foreigner  or  by 
tlie  Subject,  but  never  by  liis  own  Court. 

2.  Out  of  the  Remedy  wliich  the  Statute  appoints,  viz.  That  the  OU'ender  shall  bo 
warned  within  two  Months  to  be  before  the  King  and  his  Council,  or  in  Chancery,  or 
before  the  King's  -Justices  of  the  one  Bench  or  the  other,  &c.  by  which  Words  it  is 
opposite  in  its  self,  that  the  Chancery  shall  give  both  the  Offence  and  the  Remedy. 

3.  Out  of  the  Penalty,  which  is  not  only  severe,  but  hostile,  namely,  the  Offender  sliall 
be  put  out  of  the  King's  Protection  ;  which  Penalty  altogether  savours  of  adhering 
to  foreign  Jurisdiction,  and  would  never  have  been  inflicted  upon  an  Exc&ss  only  of 
Jurisdiction  in  any  of  the  King's  Courts,  as  the  Court  of  Chancery. 

i.  Out  of  the  Statutes  precedent  and  subsequent,  as  25  E.  3,  cap.  1,  and  10  R.  2, 
cap.  5,  which  are  of  the  same  Nature,  and  cannot  be  applied  but  to  Foreign  Courts  ; 
for  the  Word  [Alibi]  or  [Elsewhere]  is  never  used  but  where  Rome  is  named,  especially 
before  the  Disjunctive  in  this  Statute,  which  only  gives  the  Colour,  [29]  viz.  That  they 
whicli  draw  any  out  of  the  Realm,  in  Plea  whereof  the  Cognizance  pertaineth  to  the 
King's  Court,  or  of  Things  whereof  Judgments  be  given  in  the  King's  Court,  or  which 
do  sue  in  any  other  Court,  to  impeach  the  Judgments  given  in  the  King's  Court.  This 
last  Disjunctive,  we  say,  which  must  go  farther  than  Courts  out  of  the  Realm,  which 
are  fully  provided  for  (by  the  former  Branch)  hath  sufficient  Matter  to  work  upon  in 
Respect  of  such  Courts,  which  though  they  were  locally  within  the  Realm,  yet  in  Juris- 
diction were  subordinate  to  the  f^oreign,  such  as  were  the  Legate's  Court,  the  Delegates 
Court,  and  in  general  all  the  Ecclesiastical  Courts  at  that  Time,  as  it  is  expressly  construed 
by  the  Judges,  in  5  E.  4,  fo.  G. 

5.  In  this,  The  Sight  of  the  Record  of  the  Petition  doth  clear  the  Doubt,  where  the 
Subjects  do  supplicate  to  the  King  to  ordain  a  Remedy  against  those,  which  pursue 
in  other  Courts,  than  in  his  own,  against  Judgments  given  in  his  Court,  which  explains 
the  Word  [other]  to  be  other  than  tlie  King's  C'ourt. 

6.  With  this  agrees  notably  the  Book  of  Entries,  which  translates  the  Words  in 
other  Court,  not  [in  alia  Cur]  sed  in  [aliena  Curia]. 

[30]  7.  This  Statute  of  27  E.  3,  being  in  Corroboration  of  the  Common  Law,  as  it 
self  recites,  we  do  not  find  in  the  Register  and  Precedent  of  the  Writ,  Ad  Cur'  Begis, 
which  are  framed  upon  these  Cases,  that  were  afterwards  made  penal  by  Praemunire, 
but  only  against  the  Ecclesiastical  Courts. 

8.  Lastly,  We  have  not  found  any  Precedent  at  all  of  any  Condition  upon  the  Statutes 
of  Prpemuniro  of  this  Nature  for  Suits  in  Chancery,  but  only  two  or  three  Bills  of  Indict- 
ment preferred,  Sed  nihil  inde  renit  for  ought  appears  to  us. 

To  which  Reiisons  there  is  no  Answer  at  all  given  (in  those  Institutes)  nor  Notice 
taken  of  them,  but  of  the  Privy  Seal  for  the  Inrolinient  of  King  .James'  Judgment 
grounded  upon  them,  which  appairs  to  be  twenty-eight  Years  before  the  Publishing  of 
those  Books  (so  long  that  Judgment  rested  in  Pe^icc)  only  against  the  last  Reason  there 
is  Mention  made  of  some  Indictments  preferred  upon  this  Statute,  viz.  against  Heydon. 
Lloyd,  Dewse,  Heale  ;  but  they  do  rather  confirm  than  refute  that  Reason  ;  for  it  is 
not  said  Quid  inde  venit.  There  is  no  Pi'ecedent  alledged  of  any  Conviction  upon  those 
Indictments  ;  and  a  Man  that  is  indicted  is  not  therefore  guilty.  And  as  to  tlie  other 
against  Sir  [31]  Antli.  Mildmay,  who  in  the  said  Institutes  (is  said  to  have  purchased) 
and  pleaded  his  Pardon  :  That  doth  not  prove  him  guilty  neither  :  for  any  Man  that 
hath  a  Coronation  or  Parliament  Pardon  will  rather  jilead  it  than  be  trotiblcd  with  ,1 
wrangling  Adversary  ;  or  will  jiurehasi^  a  Pardon  ratlier  than  run  so  great  a  Danger, 
as  the  Penalty  of  a  Praemunire,  upon  the  Verdict  of  twelve  Men.  when  he  is  doubtful 
that  the  Judge's  Opinion  may  be  against  him,  and  that  be  would  declare  the  Law  to 
lie  so. 

.\nd  farther,  it  is  observable.  That  this  Statute  is  not  fully  recited  in  those  Institutes, 
for  it  ends  at  these  Words  [Eienl  jnur]  so  the  Clause  of  the  Remedy,  which  is  to  be  given 
by  the  Chancery,  which  followeth,  and  is  mentioned  in  the  second  Reason,  is  not  recited  ; 
although  the  Remedy,  which  is  to  be  given  by  the  Judges,  is  recited  afterwards  in  the 
same  Chapter,  pag.  125. 
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Neither  are  tl.e  Words  [en  auiri  Court  J  well  translated,  for  they  do  not  signify 
(.•vs  it  is  there)  I  in  anv  (^ourt]  where  the  Word  [anyl  is  added  more  than  is  m  the  Original ; 
but  [In  the  (^ourt  of  another]  [In  alterius  Curia]  for  \aulri]  cannot  agree  with  Court, 
thev  differ  both  in  Case  and  (lender.  The  same  Word  is  used  in  the  Laws  of  William 
the' Kirst  [32]  cap.  U.  Ki  alteri  espouse  purgist ;  Qui  sponsam  alterius  mlmvertl 
not  Udiaml  \ ml  cap.  33.  Li  nuifs  qui  dejxirles  de  sa  terre  dunt  il  est  nez  event  a 
autri  ttrre,  nuls  nel  reienget,  dx.  Nativus  qui  discedit  a  terra  uhi  nalns  est,  &  venit 
ad  Urram  alterius,  nullus  eum  retineat.  And  again  in  tlie  same  Chapter  in  the  same 
Sense  And  14  E.  3,  cap.  2,  Presentments  que  nous  serrent  devolulz  en  autri  droit. 
■Vnd  -'5  E  3,  cap.  1,  his,  and  cap.  2.  Que  le  Hoy  ne  prendroit  title  a  presenter  a  nully 
Benefice  en  autri  droit,  dc.  That  the  King  will  not  take  Title  to  present  in  the  flight 
of  another  Man,  &c.  And  in  many  other  Places;  but  it  is  always  understood  [ot 
another]  not  [any  other]  as  is  there  translated  :  And  then  the  Sense  must  be.  That 
whosoever  shall  sue  in  another  Man's  Court  than  the  King's,  shall,  &c.  which  no  Doubt 
was  the  Intent  of  this  Statute,  as  is  touched  in  the  Fifth  and  Sixth  Reasons,  to  which 
there  is  no  Answer  given. 

And  so  the  Chancery  (being  the  King's  Court,  and  not  the  Court  of  another)  cannot 
bo  within  this  Statute,  no  more  than  the  King's  Bench.  For  Judgments  given  in 
the  Comnion  Pleas  are  examined  and  Reversed  by  Writ  of  Error  in  the  King's  Bench  ; 
but  Writs  of  Error  (nor  Attaints)  being  excepted  out  of  this  Statute,  the  [33]  King's 
Bench  should  fall  within  it,  as  well  as  the  ('hancery,  or  any  other  of  the  King's  Courts. 
And  if  it  be  said  that  the  former  Judgment  was  no  legal  Judgment,  because  it  is 
reversed  upon  Matter  appearing  upon  the  Record,  and  so  ought  not  to  have  been 
judged  at  all ;  yet  it  was  a  Judgment  given  in  the  King's  Court,  and  (by  tlie  Con- 
struction of  this  Statute)  it  ought  not  to  be  questioned  or  overthrown  in  any  other 
Court.  The  Consideration  thereof  made  those  to  look  about  them,  wlien  they  saw 
themselves  not  unlike  to  fall  into  the  Pit  which  they  went  about  to  dig  for  others, 
whereof  they  shewed  more  Fear  than  the  Chancellor  did,  as  appears  by  the  coming  off. 
So  the  Chancery  and  all  other  Courts  within  the  Realm  (except  such  as  were  sub- 
ordinate to  the  Court  of  Rome,  which  wore  the  Courts  of  another,  not  of  the  King) 
being  cleared  from  this  Statute  ; 

The  other  Statute  of  4  11.  4,  cap.  22,  doth  follow  to  be  considered  ;  and  therein 
it  will  not  be  impertinent. 

1.  First,  To  recite  a  former  Petition  of  the  Commons  in  the  same  Parliament,  to 
wliich  Part  of  the  King's  Answer  (to  this  Petition)  doth  relate,  and  likewise  the  Statute 
it  .<elf. 

[34]  2.  Secondly,  The  Reasons  given  to  King  James  by  the  said  Referees  of  their 
Opinions  upon  this  Statute,  and  his  said  Majesty's  Judgment  upon  both  Statutes.  _ 

3.  Thirdly,  Some  farther  Oliservations  upon  this  Statute,  upon  which  the  said 
Referees  miglit  ground  their  Opinions,  tho'  they  did,  as  they  say,  iorbear  to  express  them. 

The  Petition  and  the  Statutes  (as  they  arc  upon  the  Parliament  Rolls,  and)  as  the 
Statute  is  in  Print,  both  in  tlie  French  and  English,  are  as  followeth. 

Rot'  Parliamknti  de  Anno  Regis  Henrici  Quart:  quarto. 
Iti'iii  I'rioiit  les  Co'es  que  come  en  Ics  Estatutes  faitz  a  Westm'  I'an'  de  Regne  le 
Roy  ayel  nostre  Seignior  le  ]\oy  (jue  ore  est  I'an'  de  son  Regne  x.xv.  entrc  autres  estoit 
ordeigne  que  null  y  delers  suit  pris  per  petition  ou  suggestion  fait  a  nostre  Seignior 
le  Roy  on  son  Conseil,  si  ceo  ne  soit  per  enditement  des  loialx  gents  de  la  visne  ou  tiel 
fact  si  fist  en  deue  manere  ou  process  fait  per  brief e  original  ne  oust  de  son  franketem't 
sil  ne  Soit  mesmc  duement  en  response  et  forigne  duel  per  force  de  ley.  Et  outre  ceo 
ea  I'Estatutz  faitz  a  Westm'  I'an'  de  Regne  mesnie  le  Roy  [35]  Edward  XLII.  est  essentu 
et  accorde  pur  bone  governance  de  la  Co'e  que  nul  ho'e  soit  mis  a  respondre  sans  pre- 
sentment devant  Justices  ou  chose  de  Record  ou  per  deve  processe  et  briefe  original 
solont  ancient  Ley  de  la  terre  et  si  rien  desore  enevant  soit  fait  I'encontre  soit  void  en 
Ley  et  tenuz  pur  lUiH'  mes  pur  Error  Et  non  obstant  quiel  estatut'  puis  encea  plusors 
de  vouz  liegcz  ount  este  grevez  jier  divcrscs  briefes  et  I'res  ascuns  per  simples  sugges- 
tions sans  autre.s  chose  trove  issauntz  hors  de  la  Chancellary  sur  certein  peine  com- 
prise en  y  ceux  de  comperer  devant  voz  en  v're  Cancellarie  ou  Conseil  ascuns  per  briefs 
issantz  hors  de  v're  Exchequer  Quia  datum  est  nobis  intelligi.  Et  ascuns  per  I'res 
south  v're  prive  seal  de  comperer  devant  v're  Conseil  a  tres  grant  arrerisment  de  voz 
liegez  et  encoutre  voz  leyes  et  Estatutz  avanditz:   Que  pleise  D'ordeigner  que  les 
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Estatutz  avantditz  de  ceo  enevant  soient  pleigenmm't  gurdes  et  outre  d'ordeigner 
((lie  briefs  et  I'res  avanditz  soient  de  tout  ouster  et  que  nul  liege  del  Roy  .soit  ante 
lie  eornperer  ou  respondre  per  nul  tiel  brief  ou  I'res  ne  mis  a  perde  de  lour  liiens  ou 
('hateux  et  oeluy  que  face  il  tiel  suggestion  en  temps  avenir  sur  null  y  de  voz  liegez 
soit  ceo  a  voz  mesmes  v're  t'ouseil  Ciianceller  ou  Treasorer  ou  devant  voz  Barons  de  la 
Excbequer  que  celuy  que  face  [36]  tif  1  suggestion  trove  bone  et  sufficient  seurly  deav'cr 
sa  suggestion  a  fin  que  si  celuy  que  ensi  est  accusez  de  son  bone  gree  vient  en  le  lieu  ou 
Tavantdit  suggestion  est  et  traverse  ravantdit  suggestion  soit  son  traverse  resceu  sans 
delay  et  sil  soit  trove  encontre  celuy  que  ensi  fist  tiel  suggestion  et  pur  celuy  que  ensi 
est  accusez  que  celuy  que  ensi  est  accusez  recover  sez  damagez  vers  I'accusour  a  taxer  per 
mesme  I'enqueste  per  quiel  il  est  ensi  acquite  eiant  regard'  a  sa  disclaundre  costages  et 
labors  pur  sa  defence  et  outre  face  fyn  et  ransom  a  Roy  et  son  corps  pris  a  demorer 
pur  un  an  en  prisone  pur  la  fauxisme  avandit  Et  que  ceste  ordinance  extende  sibien  a 
temps  passe  come  a  temps  avenir  de  tieiix  suggestions  pendantz  nient  uncore  discussez. 
Rot'.- — Le  Roy  voet  chargier  ses  officers  de  leur  plus  abstenir  d'envoyer  pur  ascuns 
ses  Lieges  q'ils  nont  fait  devant  ses  beures  mais  n'est  pas  I'entention  mesme  nostra 
Seignior  le  Roy  que  mesmes  ses  Officers  tant  se  abstinerent  q'ils  ne  purront  envoier 
pur  sez  ligez  en  matries  et  causes  necessaries  come  il  ad  este  fait  en  temps  des  bons  pro- 
genitours  mesme  nostre  Seignior  le  Roy. 

[37]   THE   SAMK  IN    ENGLISH. 

Item,  The  Commons  do  pray,  That  whereas  in  the  Statutes  made  at  Westminster 
in  the  Year  of  the  Reign  of  King  Edward,  Grandfather  to  our  Lord  the  King  that  now 
is,  in  the  25th  Year  of  his  Reign,  amongst  other  Things  it  was  ordained.  That  no  Man 
should  thereafter  be  imprisoned  upon  Petition  or  Suggestion  made  to  our  Lord  the 
King  or  bis  Counsel,  but  by  Indictment  by  lawful  Men  of  the  Visnage  where  the  Fact 
was  done  in  due  Manner,  or  by  Process  made  by  Original  Writ  :  Nor  be  put  out  of  his 
Freehold  unless  he  were  duly  brought  to  answer,  and  judged  out  of  the  same  by  the 
Law.  And  farther  in  the  Statutes  made  at  Westminster  in  the  4'2d  Year  of  the  Reign 
of  the  said  King  Edward,  it  was  assented  and  accorded  for  the  good  Government  of 
the  Commons,  That  no  Man  should  be  put  to  answer  without  Presentment  before 
Justices,  or  Matter  of  Record,  or  by  due  Process  and  Writ  Original  according  to  the 
ancient  Law  of  the  Land  ;  and  if  any  Thing  hereafter  should  be  done  to  the  contrary, 
it  should  be  void  in  Law,  and  bolden  for  null  and  Error.  And  notwith-standing  the 
said  Statute,  many  of  your  Subjects  have  since  that  Time  been  grieved  :  [38]  some 
upon  bare  Suggestions  without  Proof  by  divers  Writs  and  Letters  issuing  out  f)f  tlie 
Chancery  upon  a  certain  Pain  therein  mentioned  to  appear  before  you  in  your  Chancery 
or  Council ;  some  by  Writs  out  of  tlie  Exchequer,  Quia  datum  est  nobis  intelligi.  And 
some  by  Letters  under  your  Privy  Seal  to  appear  before  your  Council,  to  the  great 
Hindrance  of  your  Subjects,  and  against  your  Laws  and  Statutes  aforesaid.  That 
it  may  please  you  to  ordain,  that  the  said  Statutes  may  from  henceforth  be  fully  kept  ; 
and  farther,  that  the  Writs  and  Letters  aforesaid  may  be  altogether  taken  away,  and 
that  none  of  the  King's  Subjects  may  be  compelled  to  appear  or  answer  by  any  such 
Writ  or  Letters,  nor  made  to  lose  their  Goods  or  Chattels  ;  and  that  he,  that  shall 
make  such  Suggestion  against  any  'of  your  Subjects  hereafter,  whether  it  be  to  your 
self,  your  Counsel,  Chancellor  or  Treasurer,  or  before  your  Barons  of  the  Excbequer. 
that  he,  that  makes  such  Suggestion,  may  find  good  and  sufficient  Surety  to  prove 
his  Suggestion,  to  the  End  that  he  that  is  so  accused  may  freely  come  to  the  Place 
where  the  Suggestion  is  made,  and  traverse  the  said  Suggestion  ;  and  that  his  Tra- 
verse may  be  received  without  Delay  ;  and  if  it  be  found  against  him  that  so  made 
the  Suggestion,  and  for  [39]  him  that  is  so  accused,  then  lie  that  is  so  accused  may 
recover  his  Damages  against  the  Accuser,  to  be  taxed  by  the  said  Inquest  by  which 
he  is  acquitted,  having  Regard  to  the  Slander,  Costs  and  Labour  in  his  Defence  ;  and 
farther  may  make  Fine  and  Ransome  to  the  King,  and  be  imprisoned  for  a  Year  for 
the  Falshood  aforesaid  ;  and  that  this  Ordinance  may  extend  as  well  to  the  Time 
passed  as  to  come  for  such  Suggestions  as  hang  undecided. 

Rot'. — The  King  will  charge  his  Officers  to  be  more  sparing  to  send  for  his  Subjects, 
than  they  have  been  heretofore.  But  it  is  not  the  Intention  of  our  said  Lord  the  King, 
that  his  said  Officers  shall  so  far  refrain,  that  they  may  not  send  for  his  Subjects  in 
Matters  and  Causes  necessary,  as  hath  been  done  in  the  Times  of  the  gooil  Progenitow 
of  our  said  Lord  the  King. 
C.  I.— 19* 


58fi  .It'RISDTrTIOX  OF  rOURT  OF  OHANCKRY  VINDICATEH     1  CHAN.  REP.  40. 

Rot'  P.\rliamenti  de  Anno  qitarto  Regis  Henrici  Quarti. 

Item  Priont  le  Co'es  que  conic  sibien  en  plea  Roial  eonie  personal  apres  jucl;t;inents 
rcndnz  en  les  Courts  nostra  Seif,'nior  le  Roy  les  parties  sent  faits  venir  snr  prief  peine  a  la 
f.irtli  (levant  le  Rov  mesine  a  la  forth  en  Conscil  et  a  la  fortli  [40]  en  Parliament  deent 
resi)ontlre  ile  novelagrand  anientisseme't  de  parties  avanditz  et  que  pluis  est  en  subver- 
sion de  la  Co'e  Ley  del  terre  Pleesea  nostre  tresercelent  et  tregracious  Seignior  le  Roy  de 
ent  ordeingner  reniedv  i.^sint  que  apres  judgment  rendu  en  toutz  Courts  nostre  Seignior 
le  Roy  les  parties  et  loiir  Heirs  ent  soient  en  pees  tarn  le  j\idgment  soit  anientz  per  atteint 
on  per  error  si  error  y  ad  come  il  ad  este  per  la  ley  usee  en  temps  de  vouz  tresnoble 
progenitours  Roys  d'Engleterr'  et  en  mesme  la  mainere  come  affiert  soit  chun  matire 
que  pourra  estrce  terminee  per  la  Co'e  Ley  et  que  due  peine  soit  ordeynee  en  cest  present 
Parliament  envers  ceux  que  jnu-snent  le  contrery  Et  ceo  pur  dieu  et  en  le  salvation  de 
toutz  estates  de  Roialme. 

Rot'.— Toucbant  le  primer  Article  do  cest  petition  quant  al  judgments  renduz  en 
Court  le  Roy  LE  ROY  LE  VOET  Et  quant  al  ramnant  de  mesme  le  petition  il  est 
rcsponduz  peramont  entre  les  Co'es  petitions. 

THE   SAME   IN    ENGLISH. 

Item.  The  Commons  do  pray,  that  whereas  as  well  in  Plea  Roial  as  Personal,  after 
Judgments  given  in  the  Courts  [41]  of  our  Lord  the  King,  the  Parties  are  made  to  come 
upon  great  Pain,  sometimes  before  the  King  liimself,  sometimes  in  Council,  sometimes 
in  Parliament,  to  answer  thereof  anew,  to  the  great  Undoing  of  the  Parties  aforesaid, 
and  which  is  more,  in  .Subversion  of  the  Common  Law  of  the  Land  :  That  it  may  please 
our  Most  Excellent,  and  most  Gracious  Lord  tlie  King,  thereof  to  ordain  Remedy,  so  as 
after  Judgments  given  in  all  Courts  of  our  Lord  the  King,  the  Parties  and  their  Heirs 
may  be  thereof  in  Peace  until  the  Judgment  be  undone  by  Attaint  or  by  Error,  (if  there 
he  Error),  as  hath  been  by  the  Law  in  Use  in  the  Times  of  your  Noble  Progenitors 
Kings  of  England.  And  in  tlie  same  Manner  as  it  is  meet,  that  every  Matter  may  be 
(that  can  be)  determined  by  the  Law  ;  and  that  due  Pain  may  be  ordained  in  this 
present  Parliament  against  those  that  do  pursue  the  contrary  ;  and  that  for  God  his 
Sake  and  in  Salvation  of  all  the  Estates  of  the  Realm. 

Rot.'— Touching  the  first  Article  of  this  Petition,  as  to  Judgments  given  in  the 
King's  Court,  LE  ROY  LE  VOET  :  And  as  to  the  Remnant  of  the  said  Petition,  it  is 
answered  above  amongst  the  Commons  Petitions. 

[42]  Statutum  de  Anno  qu.vrto  Henrici  Quarti,  Gap.  22. 
As  it  is  in  the  piiuted  Statutes  in  French. 
Iteni,  Come  sibien  en  pie  Roial  come  personel  apres  judgments  renduz  en  les  Courts 
nostre  Seignior  le  Roy  les  parties  sont  faitz  venir  sur  grevouse  peine  a  le  foits  devant  le 
Roy  m's  et  a  la  foitz  devant  le  Conseil  du  Roy,  et  a  le  foitz  en  Parliament  dent  rendre 
de  novel  a  grand  anientissement  des  parties  suis  ditz  et  en  la  subversion  del  co'e  Ley  del 
terre  ordeines  est  et  establies  que  apres  judgements  rend'  en  les  Courts  le  Roy  les  parties 
et  lour  heirs  ent  soint  en  pees  tanque  al  judgement  soit  anientes  per  Atteint  ou  per 
Errour  si  Errour  y  ad  come  il  ad  este  uses  per  la  ley  en  temps  des  Progenitours  nostre  dit 
Seignior  le  Roy. 

the  statute   in    ENGLISH   IS    PRINTED   THUS. 

•  ^'^P'  -2-— Item,  Where  as  well  in  Plea  Real  as  in  Plea  Personal,  after  Judgment 
given  in  the  Court,  of  our  Sovereign  Lord  the  King,  the  Parties  be  made  to  come  upon 
grievous  1  ain,  sometimes  before  the  King  himself,  sometimes  before  the  [43]  King's 
Counci  ,  and  sometimes  in  the  Parliament  to  answer  thereof  of  new,  to  the  great  Im- 
poverishing of  the  Parties  aforesaid,  and  in  the  Subversion  of  the  Common  Law  of  the 
L,ana  .  It  IS  ordained  ami  estabhshed,  that  after  Judgments  given  in  the  Courts  of  our 
^^overeign  L<,rd  the  King,  that  Parties  and  their  Heirs  shall  be  thereof  in  Peace  till  the 
Judgment  be  undone  by  Attaint  or  by  Error  (if  there  be  Error)  as  hath  been  used  by 
the  Laws  in  the  'Time  of  the  Progenitors  of  our  aforesaid  Lord  the  King. 

ilua  Statute  (as  hath  been  observed)  is  but  thrice  mentioned  in  all  the  Law  Books, 
once  in  Doctor  and  Student,  and  twice  in  those  Institutes.  And  if  the  supposed  Author 
dia  intend  in  those  Institutes  to  make  a  Question,  he  did  then  not  keep  his  Word  given 
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to  the  Lords  of  the  Council  (wliich  was),  That  he  would  not  draw  it  into  Question,  nor 
maintain  any  DifEerence  between  the  Courts,  as  it  is  entred  in  the  Council-Book  before- 
mentioned.  And  if  the  Publisher  of  those  Books  hath  done  it  contrary  to  his  Intention, 
he  hath  not  done  well  to  publish  such  Opinions  to  make  a  Difference  without  the 
Author's  Intention  :  But  howsoever  it  doth  appear,  that  those  Books  of  Institutes 
were  printed  but  in  [44]  the  Year  1644,  which  was  "241  Years  after  the  Making  of  this 
Statute  ;  and  it  is  strange,  that  in  all  that  Time  there  should  be  no  Occasion  given,  nor 
Opinion  delivered,  that  the  Chancery  should  be  witliin  that  Statute  :  But  now  to  be 
found  out  so  long  after.  For  Seintgerman  (in  his  Book,  intitled  Doctor  and  Student) 
though  he  saith,  That  by  this  Statute,  Judgments  given  in  the  King's  Courts  shall 
not  be  examined  in  Chancery,  Parliament  or  elsewhere,  and  that  it  is  a  good  Law  (where- 
in notwithstanding  he  doth  mistake)  for  the  Chancery  is  not  named  in  that  Statute 
nor  the  Word  [Elsewhere  ;]  yet  he  saith  farther,  that  many  Mischiefs  may  happen 
thereby  :  For  that  Statute  was  made  (saith  he)  to  eschew  the  Inconveniences  that 
otherwise  Plaintiffs  (tho'  upon  never  so  good  Grounds)  should  seldom  come  to  the 
Effect  of  their  Suits  ;  but  that  it  prohibiteth  not  Equity,  but  only  tlie  Execution  of 
the  Judgment,  Lib.  1,  Cap.  18.  Besides,  that  Book  giveth  a  general  Rule,  That  where 
any  Thing  is  excepted  from  the  general  Customs  and  Maxims  of  the  Law  by  the  Law  of 
Reason,  Remedy  is  given  in  Chancery  by  Subpoena,  and  an  Injunction  is  obtained  to 
stop  Proceedings  at  Law,  Lib.  1,  Cap.  17.  And  in  Case  of  a  Bond  (he  saith  plainly) 
if  the  Money  be  paid  and  there  be  no  [45]  Acquittance,  the  Law  is  not  that  it  should  be 
paid  again,  for  that  Law  were  against  Reason  and  Conscience,  the  Party  hath  his  Remedy 
by  Subpoena  ;  and  so  in  many  other  Cases,  where  Conscience  serveth  for  him,  Cap.  li'. 
which  is  as  much  as  Chancery  doth  or  ever  did  desire. 

And  so  there  is  no  Authority  in  all  the  Books  of  the  Law  against  this  Practice 
in  Chancery,  and  the  only  Book  that  mentioneth  this  Statute  is  for  the  Chancery. 

2.  Secondly,  The  Referees  do  certify  his  said  Majesty,  That  this  Statute  was  made 
against  Proceedings  within  the  Realm,  and  not  against  Foreign,  and  therefore  hath 
no  Penalty  annexed  ;  nevertheless  they  say,  we  conceive  it  extends  not  to  the  Chancery 
in  the  Case  delivered,  for  these  Reasons. 

1.  First,  The  Statute  recites  where  the  Parties  are  made  to  come  upon  grievous 
Pains,  sometimes  before  the  King  himself,  sometimes  before  his  Council,  and  sometimes 
in  Parliament,  to  answer  thereof  anew,  &c.,  where  it  appeareth.  That  the  Chancery  is 
not  named,  wliich  could  not  have  been  forgotten,  but  was  left  out  u])on  great  Reason, 
because  the  Chancery  is  a  Court  of  ordinary  Justice,  for  Matter  of  Equity,  and  the 
Statute  meant  [46]  only  to  restrain  extraordinary  Commissions  and  such  like. 

2.  Secondly,  This  appeareth  fully  by  View  and  comparing  the  two  Petitions,  which 
were  made  the  same  Parliament  of  4  H.  4,  placed  immediately  one  after  the  other  ; 
the  first  which  was  rejected  by  the  King,  and  the  second  whereupon  this  Statute  was 
made  ;  the  first  being  to  restrain  three  ordinary  Proceedings  of  Justice,  viz.  in  the 
Chancery  by  Name,  in  the  Exchequer,  and  before  the  King's  Council  by  Process  of  Privy 
Seal,  unto  winch  the  King  makes  a  Royal  and  Prudent  Answer  in  these  Words ;  The 
King  will  charge  his  Officers  to  be  more  sparing  to  send  for  his  Subjects  by  such  Process, 
than  they  have  been  heretofore  ;  notwithstanding  it  is  not  his  Mind,  that  liis  Officers 
shall  so  far  be  restrained,  but  that  they  may  call  his  Subjects  before  them  in  Causes 
necessary,  as  it  hath  been  done  in  the  Times  of  his  good  Progenitors.  And  then  immedi- 
ately follows  the  Petition,  whereupon  the  Act  now  in  Question  was  unto  which  the  King 
gave  his  Assent,  and  wherein  no  Mentitm  is  made  at  all  of  the  Chancery  or  Exchequer. 

3.  Thirdly.  If  the  Chancery  should  be  iniderstood  to  be  within  this  Statute,  yet  this 
Statute  extends  not  to  this  Case  ;  for  the  Words  are.  That  the  King's  Subjects  [47]  after 
Judgments  are  drawn  to  answer  thereof  anew  ;  which  must  be  understood,  when  the 
same  Matter  formerly  judged  is  put  in  Issue  or  Question  again  :  But  where  the  Cause 
is  called  into  Chancery  only  upon  Point  of  Equity,  there,  as  the  Point  in  Equity  was 
never  in  Question  in  the  Common  Law  Courts,  so  the  Point  of  Law  or  Fact,  that  concerns 
the  Law,  is  never  in  Question  in  the  Chancery  ;  and  so  the  same  Tiling  is  not  twice  in 
Question,  or  answered  anew,  for  the  Chancery  doth  supply  the  Law  and  not  cross  it. 

4.  Fourthly,  It  appeareth  to  our  Understandings  by  the  Case  of  Error  and  Attaint 
in  the  said  Statute,  what  Jurisdiction  it  was  that  the  Statute  meant  to  restrain,  viz. 
Such  Jurisdiction  as  did  assume  to  reverse  and  undo  the  Judgment,  as  Error  and 
Attaint  doth,  which  the  Chancery  never  doth,  but  leaves  the  Judgment  in  Peace, 
and  only  medleth  with  the  corrupt  Conscience  of  the  Party  ;  for  if  the  Chancery  doth 
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assume  and  reverse  the  Judgment  in  the  Point  adjudged,  it  is  void,  as  appears  by 

5.'  Fifthiv.  We  find  no  Prceedent.s  of  any  Proeeedings  to  Conviction  or  Judgment 
upon  any  Indictment  framed  or  grounded"  upon  this  Statute,  no  more  than  upon 
the  Statute  of  Pr.i>munire.  And  the  late  [48]  Indictments  are  [contra  thversa  Staluta] 
not  mentioning  tlie  particular  Statutes.  it), 

I).  Lastly,  It  were  a  great  Mischief  to  force  the  Subject  in  all  Gases  to  seek  Kemedy 
in  Equity,  before  he  knew  whether  the  Law  will  help  him  or  no,  which  oftentimes 
lie  cannoVdo  till  after  Judgment,  and  therefore  he  is  to  seek  his  Salve  properly,  when 

he  hath  his  Hurt.  -j       ,     t 

There  be  divers  other  things  of  Weight,  wliich  we  have  seen  and  considered  of, 

whereupon  we  have  grounded  our  Opinion,  but  we  go  no  farther  than  that  we  have 

seen. 

But  because  JIatter  of  Precedent  is  greatly  considerable  m  this  Case,  and  tliat 
we  have  been  attended  by  the  Clerks  of  the  Chancery  with  the  Precedents  of  that 
Oourt ;  and  have  not  been  attended  by  any  Officers  of  the  King's  Bench  with  any 
Precedents  of  Indictments  ;  If  it  shall  please  your  Majesty  to  direct,  tliat  the  said 
Officers  shall  attend  us  with  their  Precedents,  we  shall  give  your  Majesty  faithful 
Report  of  them,  as  we  have  done  of  this  other.     All  which,  &c. 

Fr.\n.  Bacx3n,  Hen.  Yelverton, 

HkN.    MONTAGt',    R.VNDL.    CrEW, 

John  Walter. 

[49]  Upon  which  Certificate  the  King  gave  his  Judgment  as  followeth. 

Forasmuch  as  Mercy  and  Justice  be  the  true  Supporters  of  our  Royal  Throne, 
and  that  it  properly  belongeth  unto  us  in  our  Princely  Office  to  take  Care  and  pro- 
vide, that  our  Subjects  have  equal  and  indifferent  Justice  ministred  unto  them  :  And 
that  where  their  Case  deserveth  to  be  relieved  in  Course  of  Equity  by  Suit  in  our  Court 
of  Chancery,  they  should  not  be  abandoned  and  exposed  to  perish  under  the  Rigor 
and  Extremity  of  our  Laws,  We  in  our  Princely  Judgment  having  well  weighed  and 
with  mature  l)eliheration  considered  of  the  several  Reports  of  our  learned  Counsel, 
and  all  the  Parts  of  them,  do  a]iprove,  ratify  and  confirm,  as  well  the  Practice  of  our 
Court  of  Chancery  expressed  in  their  first  Certificate,  as  the  Opinions  for  the  L.aw  upon 
the  Statute  mentioned  in  their  later  Gertificate,  the  same  having  Relation  unto  the 
Case  sent  unto  them  by  our  Chancellor  :  And  do  will  and  command  that  our  Chan- 
cellor, or  Keeper  of  the  Great  Seal  for  the  Time  being,  shall  not  hereafter  desist  to 
give  unto  our  Subjects,  upon  their  several  Complaints  now  or  hereafter  to  be  made, 
such  Relief  in  Equity  (notwithstanding  any  Proceedings  at  the  [50]  Common  Law 
against  them)  as  shall  stand  with  the  Merit  and  Justice  of  their  Cause,  and  with  the 
former,  ancient  and  continued  Practice  and  Presidency  of  our  Chancery  have  done  : 
And  for  that  it  appertaineth  to  our  Princely  Office  only  to  judge  over  all  Judges,  and 
to  discern  and  determine  such  Dift'erences,  as  at  any  time  may  and  shall  arise  between 
our  several  Courts  touching  their  Jurisdictions,  and  the  same  to  settle  and  determine, 
as  we  in  our  Princely  Wisdom  shall  find  to  stand  most  with  our  Honour,  and  the 
Example  of  our  Royal  Progenitors  in  the  best  Times,  and  the  general  Weals  and  Good 
of  our  People,  for  which  we  are  to  answer  unto  God  who  hath  placed  us  over  them  : 
Our  Will  and  Pleasure  is,  that  our  whole  Proceedings  therein,  by  the  Decrees  formerlv 
set  down,  be  iniollcd  in  Chancery,  there  to  remain  of  Record',  for  the  better  Extin- 
guishing of  the  like  Differences  and  Questions  that  may  arise  in  future  Times. 
Per  ipsum  Regem  18  July  14,  161(i. 

Fran.  Bacon,  Hen.  Yelverton. 

All  which  Proceedings  are  inrolled  in  Chancery. 

[51]  In  farther  Vindication  of  which  Judgment  of  his  said  Majesty,  and  to  shew 
that  the  Chancery  is  not  within  the  Statute,  I  desire  that  these  four  Things  may  be 
taken  into  Consideration. 

1.  First,  What  the  Forms  were  of  Making  of  Laws  in  those  Times,  and  how  they 
do  now  differ. 

2.  Secondly,  The  Words  of  this  Statute. 

3.  Thirdly,  What  the  Mischiefs  and  Grievances  were  that  occasioned  this  Statute. 

4.  Fourthly,  What  the  Practice  hath  been  ever  since. 
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First,  Gonceming  the  Forms  of  making  of  Laws  in  those  Times,  it  appeareth  upon 
tlie  Rolls,  that  most  of  the  Laws  were  tlien  preferred  to  tlie  King  by  Way  of  Petitions, 
and  that  the  Lords,  at  the  first  Sitting  down  of  their  Hotise,  did  appoint  Receivers  and 
Tryers  of  Petitions,  a  Form  yet  used,  and  was  done  this  very  Parliament  :  But  that 
is  now  pro  forma  only,  there  is  no  Use  of  them  ;  but  in  those  Times  after  the  Petitions 
were  received  and  had  passed  both  Houses,  they  were  ingrossed  by  the  Clerk  into  one 
Roll,  and  so  presented  to  the  King.  And  after  the  End  of  the  Parliament,  all  those 
Acts  wliich  the  King  had  assented  unto,  and  were  to  be  published  as  Statutes  were 
[52]  extracted  into  another  Roll,  and  Transcripts  made  of  them  under  the  Great  Sea! 
of  England,  and  sent  to  every  Sheriff  to  be  pioclaimed  in  their  several  Counties 
(Printing  being  not  then  invented).  But  sometimes  there  was  not  so  much  Care 
taken  as  ought  to  have  been  in  making  of  that  second  Roll,  whereby  many  Acts  are 
delivered  to  us  imperfect,  whereof  some  Examples  are  mentioned  i  Institut.  To 
which  tliis  Act  now  in  Question  might  have  been  added,  (but  that  Use  had  been  made 
of  it  against  the  Chancery)  it  seeming  to  be  neither  faithfully  transcribed,  nor  faith- 
fully translated,  and  is  but  abridged  (and  seven  whole  Lines  together  omitted)  and 
yet  it  is  printed  among  The  Statutes  at  Large.  All  which  may  appear  by  comparing 
the  Print  with  the  Roll  of  Petitions  in  that  Parliament,  Copies  of  both  which  are 
prefixed. 

And  whereas  it  was  said.  That  there  hath  been  no  Control  for  these  200  Years  ; 
that  tliis  Statute  was  misprinted,  and  that  the  Learned  Men  of  that  Time  knew  best 
how  to  print  the  Statute.  It  is  answered,  that  there  was  no  such  Use  made  as  now, 
nor  Cause  given  to  look  into  it ;  for  it  rested  200  Years  without  any  such  Exposi- 
tion, as  now  is  given  to  it.  which  late  Exposition  is  the  Occasion,  that  now  it  is  looked 
into,  examined,  and  (as  is  [53]  obsei-ved)  ought  to  be  rectified  :  And  Printing  was 
not  then  invented,  the  Learnedst  Man  of  that  Age  knew  not  what  Printing  was. 

But  those  Forms  of  passing  Bills  in  Parhament  have  been  since  altered,  wliich 
began  in  King  Henry  VII. 's  Time,  when  Petitions  were  so  manj  and  of  such  Length, 
that  they  could  not  well  be  comprehended  in  one  Roll  ;  then  every  Petition  was 
changed  into  the  Form  of  an  Act,  and  made  in  English,  wliich  before  were  in  French 
or  in  Latin,  and  presented  by  it  self ;  and  if  the  King  did  not  assent  unto  it,  it  was 
laid  aside  and  not  entred  upon  the  Statute-Roil ;  and  since  Printing  came  up,  there 
hath  been  no  Use  of  any  such  second  Roll  to  collect  the  Acts  to  which  the  King  had 
assented,  nor  of  making  any  such  Transcripts  for  the  Sheriff  to  pubUsh  them  (the 
Print  supplying  that  Turn).  "  But  formerly  all  the  Petitions  remained  upon  the  Parlia- 
ment-Roll, whether  the  King  had  assented  unto  them  or  no,  as  is  apparent  by  the 
Roll  of  this  Parliament  of  -i  H.  -i,  now  in  Question,  by  which  it  also  appeareth,  that 
before  tliis  Petition,  there  was  another  Petition  of  the  Commons,  wherein  they  com- 
plained, that  by  Writs  issuing  out  of  the  Chancery  under  a  Pain,  and  out  of  the  Ex- 
chequer, and  Letters  from  the  King's  Council,  the  [54]  Subjects  were  made  to  lose 
their  Goods  and  Chattels  upon  Suggestions  (wliich  Petition  is  Xumero  78,  Tit.  Sug- 
gestion) to  wliich  the  King  did  not  assent,  (a  Copy  of  which  Petition  is  likewise  pre- 
fixed). And  after  upon  the  same  Roll,  Numero  110,  doth  follow  this  Petition  now 
in  Question,  Titulo,  Plee  Roial  &  Personal.  To  wliich  the  King  doth  assent  in  Part, 
and  as  to  the  Rest  he  Siiith,  it  was  answered  above  amongst  the  Commons  Petitions, 
whereby  it  also  appeareth,  that  the  printed  Books  are  mistaken,  in  saying.  That  it 
is  ordained  and  established  ;  for  it  is  but  the  Prayer  of  the  Commons  (a  Part  whereof 
is  not  recited)  that  it  may  be  ordained  and  established;  the  King's  Answer  being 
as  above  :  Wherefore, 

2.  Secondly,  The  Words  of  tliis  Statute,  as  they  stand  upon  the  Roll  of  Petitions, 
to  wliich  the  King  gave  liis  Answer,  and  upon  the  Statute-Roll  which  is  extracted 
out  of  it,  because  they  differing  one  from  the  other,  and  the  Roll  of  Petitions  being 
the  Warrant  for  the  Statute-Roll,  the  Sense  of  that  Act  ought  to  be  taken  out  of  both  : 
Therefore  these  Words  are  to  be  considered. 

1.  First,  What  is  meant  by  the  Words  Plee  Royal. 

[55]  2.  Secondly,  What  by  the  Words,  To  answer  anew. 

3.  Thirdly,  What  by  the  Words,  In  Subversion  of  the  Common  Law. 

4.  Fourthly,  What  "by  the  Words,  Judgments  given  in  all  the  King's  Court.s.  and 
in  the  King's  Courts. 

5.  Fifthly,  What  by  the  Words,  Every  Matter  that  may  be  determined  by  the 
Common  Law. 


61)0         .lUKlSUlCXloN  UK  CUUKT  OP  CHANCERY  VINDICATED    1  CHAN.  REP.  56. 

G.  La.stlv,  What  shall  he  said  to  be  The  first  Article  of  this  Petition,  and  what  the 

Remanent.  ,    ,  ,  ,     ,    ■     .i     rr„i         j 

1  Fir.-it,  By  the  Words  Plee  Koyal,  for  so  they  are  written  both  m  the  litle,  and 
in  the  Preambie  of  this  Petition,  and  in  the  old  printed  Books  (Placita  Regia,  or  Regis 
Placita)  as  they  are  often  called  in  the  Laws  of  H.  1,  cap.  7,  9,  10,  34,  52,  are  to  be 
iMulcrstood,  bc'ing  the  same  as  Placita  Coronse ;  for  Lex  Corona;  is  all  one  with  Lex 
Re<'ia  ■  as  also  Jura  Regia,  uiid  Jura  Corona;.  Vide  Leg.  H.  1,  cap.  9,  bis,  10,  13,  33, 
and  tlie  Register  fo.  01.  And  Judicia  Regalia,  Par.  2,  H.  5,  num.  15.  And  Actio 
Regis  and  Causa  Regis,  Leg.  H.  1,  34,  35.  And  the  4th  Institutes  71,  saith,  they  are 
called  Propriis  Caus.-c  Regis,  because  they  arc  Placita  Coronse  Regis:  And  Placita 
[56]  Coronse  coram  Rege  in  Parlianiento  are  at  the  End  of  each  Parliament-Roll. 

Therefore  by  those  Words  Flee  Buial,  Picas  of  the  Crown  are  understood  ;  for  the 
Word  liokd  in  French  (in  whicli  Language  this  Statute  was  made)  can  bear  no  other 
Construction,  hut  of  .something  belonging  to  the  King.  And  that  Sense  doth  stand 
well,  lx)th  with  the  other  Words  of  this  Petition,  and  with  the  Grievances  of  those 
Times,  which  occasioned  it,  as  shall  be  shewn  hereafter. 

The  Translator  of  this  Statute  (as  it  is  in  the  late  printed  Books  in  English)  doth 
render  this  Word  by  Real,  wliereunto  it  may  be  he  was  induced  by  the  Relation  of  it 
to  Personel :  But  the  Word  I'ersonel  standing  in  Relation  to  BoiaL  must  signify  Pleas 
between  Party  and  Party,  and  not  draw  lioial  to  be  Real,  in  Relation  to  it.  But 
this  Construction  of  Roial  by  Real,  the  French  Language,  as  it  is  said,  will  not  bear, 
nor  must  it  be  interpreted  by  Real,  as  supposed  to  be  mistaken  by  the  Writer,  when 
it  is  twice  written  Roial,  in  the  I'arliament-RoU,  and  printed  Roial :  And  where  Real 
is  to  be  signified  it  is  written  Real,  as  Chose  Real,  Action  Real,  Service  Real,  and  never 
Roial  to  signify  Real. 

[57]  And  if  it  were  rcndred  by  Real,  yet  it  were  nothing  as  to  the  Chancery;  for 
in  tliose  Tillies  all  Trials  between  Party  and  Party  for  Land  were  for  the  most  jiart 
by  lieal  Actions,  as  Writs  of  Entry,  Writs  of  Right,  Assise  of  Novel  Disseisin,  which 
last  was  the  speediest  Remedy  for  the  Recovery  of  a  Man's  Right  at  (Vmimon 
Law,  Westm.  2,  cap.  29.  But  now  the  Practice  of  the  Law  is  so  much  altered,  that 
these  Actions  are  seldom  used,  and  almost  antiquated  ;  and  instead  thereof  Actions 
of  Trespa.ss.  of  Ejectione  Firma'.  of  Replevin,  are  come  up,  whereby  Men  are  put  out 
of  their  Land.s,  and  mean  Men  are  returned  upon  Juries,  which  then  they  were  not  ; 
and  they  oftentimes  observe  more  a  Word  of  the  Judge  than  the  Testimony  of  tlie 
Witnesses.  But  let  the  Practice  of  the  Law  be  reduced  to  what  it  was  in  those  Times, 
and  let  no  Man  be  dispos.scss'd  of  his  Land,  but  by  a  Judgment  upon  a  Real  Plea,  and 
the  Chancery  will  meddle 'with  no  such  Judgments.  And  Acts  of  Parliament  must 
be  construed  and  taken  as  the  Law  was  holden,  when  they  were  made,  2  Inst.  pag.  2. 
For  it  is  no  Rea.son  to  apply  this  or  any  other  Statutes  to  Judgments  upon  such  Pleas 
as  are  invented  since,  and  that  Age  knew  not  or  used  not. 

[58]  But  the  Word  being  Roial  must  not  be  altered  to  serve  a  Turn  ;  for  a  Syllable 
or  Letter  could  not  be  amended  in  a  Writ  or  Process,  but  by  a  vStatute  of  14  E.  3,  cap.  G, 
much  less  can  this  Word  lie  altered,  it  must  be  taken  as  it' is  written,  for  Acts  of  Parlia- 
ment arc  not  within  that  Statute.  f 

_  2.  Secondly,  'J'lie  Words,  to  answer  anew,  are  considerable ;  for  (as  is  said  in  tlie 
third  Reason)  in  the  Chancery,  no  Man  is  put  to  answer  anew.  It  is  the  Plaintiff  at 
Law  that  is  put  to  answer  in  Chancery  ;  and  he  cannot  be  said  to  answer  anew  having 
never  answered  before;  nor  is  any  Part  of  the  same  Matter  answered  again,  or  in 
Question  in  Chancery,  tliat  was  in  Question,  and  judged  at  Law  :  But  because  tlie 
Plaintiff  would  by  Rigour  of  Law  (having  gotten  a  Judgment  there)  take  a  Forfeiture 
or  break  a  Tru.st,  he  is  [nit  to  answer  that  in  Chancery  according  to  Conscience,  which 
.Matter  neither  was  in  (,)iiestion,  nor  can  be  determined  by  the  Common  Law.  for  tlic 
Law  hath  no  Cognizance  of  it  :  and  therefore  those  Words  do  shew  that  it  was  not  the 
Chancery  that  was  intended  by  this  Statute. 

3.  Thirdly,  It  would  be. considered,  what  is  understood  by  these  Words,  in  Sub- 
ver.sion  of  the  Common  Law. 

[59]  The  Common  Law  doth  seem  to  be  set  in  Opposition  by  some,  not  only  to  tJie 
f  ivd  Law,  to  the  Ecclesiastical  Law,  to  tlie  Statute  Law,  but  also  to  the  Chancery, 
and  to  the  Decrees  thereof,  as  if  those  Decrees  were  no  part  of  the  Law  of  the  Land, 
and  of  the  Common  Law  ;  and  as  if  the  Lord  Chancellor  were  no  Judge  of  the  Law  : 
tor  the  Petition  saitli,  that  such  answering  anew  is  in  Subversion  of  the  Common 
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Law  of  the  Land ;  which  cannot  be  understood  of  the  Chancery,  it  being  Part  of  the 
Law  of  the  Land. 

But  for  the  Clearing  thereof,  it  wiU  be  very  requisite  to  look  into  the  Beginning 
of  ours  and  others  Laws,  as  how  that  Term  of  Common  Law  first  began,  the  \A'ord 
Common  being  never  applied  to  one,  but  to  many.  As  when  two  or  more  Xations  or 
People,  which  were  formerly  governed  by  several  Princes  and  several  Laws,  were 
afterwards  united  under  one  Prince  and  one  Law,  then  such  Laws  were  called  Common 
Laws  ;  so  we  re;id  of  Jus  Commune  Romanorum  that  governed  the  whole  Empire ; 
Jura  Communia  Longobarda  &  Romana,  when  the  Longobardi  had  conquered  a  great 
Part  of  Italy,  and  were  united  to  the  ancient  Inhabitants,  and  others. 

So  with  us,  when  the  Saxons  had  conquered  a  great  Part  of  this  Island,  and  [60]  had 
set  up  several  Kingdoms  in  it,  and  had  several  Laws,  whereby  those  Kingdoms  were 
governed;  as  the  West  Saxon  Law,  the  Mercian  Law,  the  Northumbrian  Law,  and 
afterwards  the  Danes  prevailing  set  up  their  Laws,  called  of  them  the  Danish  Law. 

The^e  several  Kingdoms  coming  to  be  united,  and  the  Name  of  England  given  imto 
this  Kingdom,  by  them ;  and  afterwards  Edward  (called  the  Confessor)  being  sole 
King  thereof,  caused  one  Body  of  Law  to  be  compiled  out  of  those  several  Laws  ;  and 
did  ordain,  That  those  Laws  (of  his)  should  be  common  to  all  liis  Subjects ;  and  in 
those  Laws  of  King  Edward  the  Confessor,  that  Term  of  Common  Law  first  began 
with  us,  being  called  Common  in  Respect  of  those  several  People  that  before  lived 
under  several  Laws,  to  whom  those  Laws  were  now  Common ;  though  in  Respect 
of  the  Author  they  were  called  King  Edward  the  Confessor's  Laws,  or  St.  Edward's 
Laws.     Ran.  Cestr.  Spelman,  Stow,  Speed,  Daniel. 

King  Wilham  the  First  did  endeavour  to  abrogate  those  Laws,  yet  was  afterwards 
perswaded  to  confirni  them  ;  to  which  notwithstanding  he  added  divers  of  his  own ; 
and  after  him  King  Henry  the  First  did  the  like,  both  whose  Laws  are  lately  published 
by  a  Learned  Gentleman  ;  yet  [61]  when  some  of  the  succeeding  Kings,  especially 
King  John,  did  endeavour  to  overthrow  those  Laws,  the  Subjects  contended  for  them, 
which  Contention  brake  out  into  an  open  War  (called  the  Barons  Wars)  which  took 
End  in  the  Granting  of  the  Charters  of  Liberties,  called  the  Great  Charter,  and  the 
Charter  of  the  Forests  ;  tho'  for  a  Time  those  Wars  broke  out  again,  yet  again  ended 
by  Confirmation  of  those  Charters,  as  all  our  Histories  mention. 

And  although  those  Laws  of  King  Edward  have  been  much  altered  by  King  William 
the  First,  and  King  Henry  the  First,  and  many  of  them  grown  obsolete,  and  many 
Customs  grown  up,  which  now  pass  for  our  Common  Law  ;  yet  in  those  Laws  of  King 
Edward  the  Confessor,  the  Words  [Common  Law]  first  began  :  And  no  Man  can  doubt 
but  King  Edward's  Chancellors  (whereof  he  had  three  successively,  whose  Names  are 
remembered  to  this  Day,  and  mentioned  in  the  Fourth  Institutes)  were  used  by  him, 
hnth  in  the  Compihng  and  Distributing  them,  as  there  was  Occasion  ;  for  the  Chancellor 
and  Chief  Justice  of  England  were  Assistants  to  the  King  in  all  Judgments,  for  many 
Ages  before  and  after  ;  and  neither  then,  nor  for  many  Years  after  (King  Edward 
the  Confessor's  Time)  was  the  Common  Law  [62]  come  to  be  a  Profession,  nor  Lawyers 
made  Judges  or  Pleaders. 

In  former  Times  the  most  learned  Clerks  were  best  studied  in  the  Laws,  so  the  Clergy 
thrust  into  almost  all  Places  of  Judicature,  when  it  was  said,  Niillus  Clericus  -nisi 
Causidiciis  :  But  King  Edward  the  First,  (after  the  Conquest)  being  (as  it  is  said) 
weary  of  the  great  Power  of  the  Chief  Justice  of  England,  was  the  first  tliat  alter 'd 
that  Course,  by  making  Lay-men  Judges,  (who  kept  the  Robes  of  the  former  Judges, 
as  they  do  to  this  Day)  and  then  the  Common  Law  came  to  be  a  Profession  and  a  Study, 
and  Students  of  Laws  to  be  Pleaders  in  Courts,  and  after  to  be  Judges  ;  and  from  that 
Time  th(^  [Common  Law]  by  Degrees  is  grown  to  that  Heiglit  we  now  see  it  is  come  to. 
It  cannot  be  denied  but  that  the  Chancery,  as  it  judgeth  in  Equity,  is  Part  of  the 
Law  of  the  Land,  and  of  the  ancient  Common  Law ;  and  let  it  not  be  imputed  to 
the  Chancery,  that  the  Lord  Chancellor  hath  too  great  an  arbitrary  Power  in  making 
of  his  Decrees  :  For  if  it  be  well  observed,  the  Judges  use  as  great  a  Power  in  declaring 
what  is  Law,  as  the  Lord  Chancellor  doth  in  declaring  what  is  Equity  ;  and  if  either 
be  covetous,  timerous  or  malicious,  as  [63]  much  Hurt  may  be  done  by  the  one  as  by 
the  other ;  whereas  in  Truth,  neither  of  them  ought  to  proceed  in  doubtful  Cases 
without  the  Judgment  of  Parliament. 

Therefore  liy  these  words  [in  Subversion  of  the  Common  Law]  the  Chancery  cannot 
be  understood,  as  it  judgeth  in  Equity  ;  for  Equity  is  and  always  hath  been  a  Part  of 
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tlic  Law  of  the  Land  :  JEqwa,  Justitia  is  Part  of  Recta  Justitia,  and  precedes  it,  for  it 
Ciimiot  he  Recta  unless  it  t)C  ^Equa  :  There  is  Lex  Terrse  mentioned  in  Magna  Cliarta 
wherein  the  Chaneci y  is  included  for  Equity,  as  well  as  the  Judges  iuc  for  Law  ;  for 
.hiiliciuni  Pariuin  is  of  the  Fact  only.  The  Statute  never  meant  that  tlie  Jury  should 
judge  either  what  was  Kqnity  or  what  was  Law,  but  left  tliose  to  their  respective  .Tudi 
catures,  by  these  \\'ords  [per  Legem  Terra;]. 

And  that  Relief  was  given  in  Equity  in  Former  Times,  appcareth  by  the  Law  of 
King  Edgar,  cap.  2,  before  mentioned.  And  by  the  Laws  of  Henry  First :  Graviora 
jilacita  soli  juslilim  vet  misericorilice  jmncij/is  addicuntur,  cap.  IL  And  again,  Nemo 
apud  Rfqem  Proclamalionem  faciai  de  aliquo,  qui  ei  secundum  legem  rectum  offerat 
in  Huniiredo  xito,  ca]).  34,  which  is  [64]  meant  plainly  by  an  Appeal  to  the  King. 

And  after  this  Statute  of  Magna  Charta,  it  is  said  of  Sylvester  de  Evcrsdeii  (who 
was  Lord  Chaneeilor  liO  IL  ;!)  That  he  was  cuiuiing  in  the  Customs  of  the  Chancery  ; 
which  nuist  he  understood  in  Jutlgiug  of  Causes,  not  of  making  of  Writs,  those  belong- 
ing not  to  the  Lord  Chancellor. 

And  by  the  Statute  of  .\rticuli  super  Chartas  28  E.  1,  It  is  ordained.  That  no  common 
Pleas  shall  he  from  henceforth  held  in  the  Exchequer,  cap.  3,  whereby  it  appears  that 
the  Law  Courts  were  not  tiien  .settled. 

And  on  the  other  Part  the  King  wills,  That  the  Chancellor  and  the  Justices  of  liis 
Bench  shall  follow  him,  so  that  he  may  have  at  all  Times  near  him  some  that  be  learned 
in  the  Laws,  which  may  be  able  duly  to  order  such  Matters  as  shall  come  unto  the 
Court  at  all  times,  when  need  shall  require,  cap.  4.  The  King  had  no  Chancellors 
tlien  but  Bishops,  and  they  were  to  order  Matters  of  Conscience,  as  the  Judges  Matters 
of  Law. 

27  E.  3,  cap.  'JCi.  In  the  jiriuted  Books  concerning  Merchants,  Right  shall  be  done 
in  Chancery  at  every  Man's  Complaint. 

36  E.  3.  If  any  man  be  grieved  contrary  to  the  Articles  before  mentioned,  [65]  he 
may  come  into  the  Chancei'y,  and  have  Reniedy,  without  pursuing  elsewliere. 

Pari.  •_>,  Rich.  2,  Numero  ;!(),  The  Commons  petition.  That  the  Lord  Chancellor 
may  make  no  Orders  against  the  Law. 

Re.sp.  The  Use  heretofore  shall  stand,  so  as  the  King's  Regality  be  saved. 

And  again  in  the  same  Parliament,  the  Commons  petition,  That  no  Person  should 
appear  upon  a  Writ,  De  quibusdam  certis  de  Causis  before  the  Lord  Chancellor,  or  any 
other  of  the  Counsel,  where  Recovery  is  thereof  given  by  the  Common  Law,  which  must 
bo  understood  after  Judgment. 

Rcsn.  The  King  willeth  as  his  Progenitors  have  done,  saving  his  Regality. 

Pari.  17  R,  2,  cap.  (>.  It  is  ordained,  That  the  Chancellor  shall  have  power  to  award 
Damages  according  to  his  Discretion,  to  such  as  shall  be  undulv  vexed  by  Writs  grounded 
upon  false  Suggestions. 

So  as  Judgments  given  in  Chancery  cannot  be  said  to  be  in  Subversion  of  the 
Common  Law  of  the  Land;  the  Chancery  being  a  Part  of  the  Law,  and  the 
Juilgments  there  lieing  prceter,  non  contra  Legem. 

4.  Fourthly  The  Worils  in  tlie  Petition  being  [Judgments  given  in  all  the  King's 
(.ourtsj  in  the  Plural  and  the  King's  [66]  Answer  being  only  [in  the  King's  Courtl  in 
the  Singular  (tho  the  Print  makes  it  Plural)  cannot  be  e.xtended  to  any  Court  but  to 
one  (especially  being  an  Answer  to  a  Petition  which  was  made  in  the  Plural)  which  Court 
of  tlie  King  can  be  no  other  but  the  King's  Bench,  where  Pleas  of  the  Crown  (intended 
here  by  the  Words  Plee  Royal)  were  held,  and  no  Pleas  between  Party  and  Party,  un- 
less It  were  very  seldom,  were  then  determined  in  that  flourt. 

o.  Fifthly,  These  Words  in  the  Petition  [every  Matter  tliat  may  be  determined  by  the 
Common  LawJ  shew  pLanly  that  there  were  some  Matters  then  in  Consideration, 
that  could  not  be  detcrminet  by  tlie  Common  Law,  viz.  Cases  of  Conscience,  wliich 
Matters  cannot  be  denied  to  be  prefer  for  the  Chancery,  as  the  Chancery  stands  in  a 
Notion  severed  from  the  Common  taw  ;  for  it  cannot  be  thought  tiiat  it  could  be  the 
Mean  ng  of  any  Parliament,  that  those  Matters  should  not  be  determined  at  all,  for 
».  t  t  t  ,i!  T  ?  ^'{"l^T  ''^  "^"^^'"^  '  ^°^  ^^'"^^  ^^'o'-ds  can  bear  no  other  Meaning, 
n  if  In.I,  .  T.  "•'^  <etermine  those  Causes,  which  are  within  the  Cognizance 
it  l?f\TT  '^'^^^""'"''J  ';>''V  ^^»\"th«i-  -^I='"ers  which  are  not  within  the Cogniz- 
CWry  ""     *^"^  ^^  ^^^^  ''"'"''^  ^"  '^'^'^^^^  elsewhere,  which  must  be  in 

And  if  it  be  said.  That  such  Matters  ought  to  be  brought  and  determined  in  Chancery 
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before  they  be  judged  at  Law  ;  it  is  answered,  That  the  Judgment  at  Law  is  nothing  as 
to  those  iiatters,  for  (as  it  said  before)  the  Common  Law  has  no  Cognizance  of  them,  as 
in  the  Case  of  a  Bond  :  the  Question  at  Law  is.  Whether  it  were  sealed  and  delivered, 
or  the  like,  and  that  being  found  by  Verdict,  Judgment  followeth  that  the  whole  Sum 
shall  be  paid  ;  whereas  the  Chancery  examineth  (not  the  Sealing  and  Delivery  of  the 
Bond,  but)  what  was  at  first  due,  what  hath  been  paid  since,  what  doth  remain  unpaid  ; 
and  accordingly  doth  order  the  party  to  take  but  what  is  justly  due  to  liim.  with  his 
Damages  and  Costs,  and  will  not  suffer  him  to  take  £800  because  he  had  a  Judgment 
for  so  much,  where  it  was  proved,  that  all  was  paid  but  £20  as  the  Case  was  lately  in 
Chancery,  where  it  was  decreed,  That  the  party  should  take  but  what  was  justly  due  unto 
him,  notwithstanding  his  Judgment.  But  that  Decree,  (as  the  Rest)  if  the  Chancery 
should  be  within  this  Statute,  will  be  judged  unlawful,  and  the  Plaintiff  at  [gg]  Law 
shall  have  Execution  of  that  Judgment  for  £800  where  only  £20  is  due. 

And  it  is  worthy  Observation,  That  these  Words  [Every  Matter  that  may  be 
detemiined  by  the  Common  Law]  are  omitted  in  the  Printing  of  this  Statute  ;  certainly 
there  was  no  good  Meaning  in  the  Compiler,  or  in  the  Printer  to  leave  them  out,  for 
they  are  in  the  Eoll  of  Petitions  in  that  Parliament  to  which  the  King  did  give  liis 
.'Vnswer,  and  do  serve  as  a  Key  to  open  and  expound  all  the  other  Parts  of  this  Statute  ; 
Sed  tulernnt  Clarem- 

tj.  Lastly.  It  falleth  to  be  considered,  what  shall  be  said  to  be  [the  first  Article  of  this 
Petition,  and  what  the  Remanent].  The  King's  Answer  is,  that  touching  the  first 
Article  of  this  Petition,  as  to  Judgments  given  in  the  King's  Court,  he  doth  grant  it ; 
but  as  to  the  Remanent,  it  is  answered  above  amongst  the  Commons  Petitions,  of  which 
Distinction  there  is  no  Mention  made  in  the  printed  Books,  but  all  joined  together,  as 
if  all  had  been  granted,  which  again  arguetli  the  Compiler,  or  Printer,  of  no  good  Mean- 
ing. Nor  is  tliis  Statute  recited  in  the  said  Institutes.  But  to  take  the  King's  Answer 
as  it  is,  fliis  Statute  must  be  divided  into  two  Articles  :  and  the  King's  Grant  of  the 
first  cannot  be  extended  to  all,  nor  farther  than  the  [69]  Petition,  nor  the  Petition  farther 
than  the  Grievance,  which  was,  viz.  That  Judgments  were  questioned  by  the  King  him- 
self, or  by  his  Council,  or  in  Parliament,  which  comprehendeth  not  the  Chancery,  nor 
could  the  King  imderstand  that  it  did  include  the  Cliancery,  for  then  he  should  grant 
more  than  was  demanded,  and  more  than  he  intended  :  for  he  had  denied  before  upon 
the  same  Parliament-Roll  to  restrain  his  Chancellor  ;  and  if  now  lie  should  restrain 
him,  he  should  both  deny  and  grant  the  same  Thing  at  the  same  Time,  as  it  were  with 
the  same  Breath.  But  the  King  denying  the  Remanent,  by  saying  it  was  answered 
above,  that  Remanent  must  be  something  which  was  contained  in  a  former  Petition 
of  that  Parliament,  and  in  this  also.  And  in  all  the  Roll  of  that  Parliament  there  is 
nothing  of  this  Petition  contained  in  any  other,  but  only  in  that  Petition  [Tit.  Sugges- 
tions, Num.  78]  which  the  King  denied,  and  that  Part  of  the  Petition  is  denied  here 
also  ;  for  the  Remanent,  which  the  King  saith  was  answered  above,  can  bear  no  other 
Meaning,  nor  refer  to  any  Tiling  else.  Therefore  the  Words  of  this  Statute  are  not 
General,  as  the  Print  would  make  them,  but  are  restrained  by  the  King's  Answer  to 
the  first  Article  only,  wliich  is  to  Plee  Royal,  viz.  Pleas  of  [70]  the  Crown,  and  cannot 
extend  to  any  Tiling  that  can  concern  the  Chancery. 

And  if  there  were  any  doubt.  King  James's  Judgment  has  cleared  it ;  for  Acts  of 
Parliament  are  Facta  E«gum,  whereof  Bracton  saith,  the  King  is  the  only  Judge, 
Lib.  1,  cap.  16. 

Considering  therefore,  that  these  Clauses  are  omitted  out  of  the  Print,  which  are 
in  the  Roll  of  Petitions  in  that  Parliament  :  and  that  they  do  much  conduce  to  the  true 
Understanding  of  this  Statute  ;  and  that  there  is  such  Variance  between  that  Roll 
and  the  Print  ;  it  is  very  requisite  the  Print  should  be  corrected,  for  it  may  make 
many  to  err.  that  do  not  consult  the  Petition-Roll  in  Parliament. 

3.  Thirdly.  It  is  a  good  Rule  for  the  Understanding  of  this  and  all  other  Statutes 
to  know  what  were  the  Mischiefs  and  Grievances  in  the  Kingdom,  which  the  Par- 
liament meant  to  remedy.  For  as  it  is  observed  in  the  4  Institutes,  many  Records  of 
Parliament  can  hardly  be  understood  unless  you  join  thereunto  the  History  of  the 
Times.  And  whosoever  will  look  into  those  Times  shall  find  that  the  great  Griev- 
ance of  calling  Causes  into  Question  after  Judgments,  were  only  Judgments  of  Treason, 
or  Misdemeanour  against  the  King. 

[71]  And  of  such  our  Histories  arc  full,  That  King  Richard  the  Second  not  much 
above  four  Years  before  the  Making  of  this  Statute,  had  caused  many  to  be  questioned, 
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and  the  Diike  of  Gloucester  Iiis  own  Uncle  to  bo  put  to  Death,  and  after  to  be  con- 
demned ;  and  likewise  the  Karls  of  Arundel  and  Warwick,  and  the  Lord  Cobliam  to 
be  arraigned  and  condemned  ;  and  tlie  first  jnit  to  Deatli,  the  other  two  to  be  banished, 
the  one  to  the  Isle  of  Man,  the  other  to  the  Isle  of  Jer.sy,  where  they  were  committed 
to  PeriK'tual  Prison  ;  and  another  Lord  Cobham  likewise  to  be  arrai^jned.  And  besides 
those  Noblemen,  there  were  .seventeen  whole  Counties  drawn  in  (^)ucstion  for  taking 
Part  with  them,  whereof  many  Knights,  Gentlemen,  and  others  were  grievously 
fined,  some  at  £100,  some  at  1000  Marks;  all  which  had  their  Pardons  by  Acts  of 
Parliament,  1 1  R.  2,  c.  1.  And  some  of  them  had  special  Pardons  ;  but  those  Pardons 
were  all  made  void  and  revoked  by  the  King  with  the  Assent  of  the  Lords,  at  the  Request 
of  the  Commons  in  Parliament,  Anno  21  R.  2,  c.  2.  Besides,  many  both  in  the  City 
of  London,  and  in  divers  other  Countries,  were  forced  by  King  Richard  the  Second 
to  sign  Mlanks.  called  Blank  Charters,  wherein  the  King  or  his  Council  might  cau.se 
what  [72]  they  would  to  be  written  ;  many  of  which  Blank  Charters  King  Henry  IV. 
alKHit  twd  Ve.irs  before  this  >Statute  caused  to  be  openly  burned  at  the  Standard  in 
Chea]xsidc.  And  likewise  in  the  Beginning  of  King  Henry  IV. 's  Reign,  many  Noble- 
men were  degraded  by  Act  of  Parliament,  and  divers  were  put  to  Death,  and  many 
Things  were  done  not  agi'eeable  to  the  Laws  :  For  that  was  a  Time  full  of  Conspiracies, 
Insurrections,  Rebellions.  War;  those  were  the  Grievances  which  occasioned  this 
Petition,  and  which  the  King  was  wiUing  should  be  redressed,  that  Men  might  live 
secure  after  they  had  their  Pardons,  and  after  they  were  cleared  by  the  Judgment 
of  Liiw,  and  not  be  called  in  Question,  and  have  their  Pardons,  Patents  and  Estates 
taken  from  them  by  the  King  or  his  Council,  or  by  Parliament  contrary  to  Law  ;  other 
CJrievances  we  read  of  none,  that  were  considerable  or  fit  for  the  Commons  to  petition 
against,  especially  so  earnestly,  as  to  desire  Redress  for  God's  Sake,  and  for  the  Pre- 
servation of  all  the  Estates  of  the  Kingdom. 

Lastly,  The  Practice  is  to  be  taken  into  Consideration,  to  shew  how  this  Statute 
was  niuler.stood  and  expounded,  at,  or  soon  after,  the  Making  of  it ;  for  it  is  a  Ride, 
that  ('(intern jiiiranea  Expositio  is  es])ccially  to  be  regarded. 

[73]  Rot.  Pari.  3  H.  5,  num.  46.  The  Commons  in  their  Petition  say,  that  the 
Chancery  did  j)roceed  against  the  Law,  and  defeated  Judgments  of  Law.  And  jiray. 
that  no  Subpa'iia  might  be  granted  for  Matters  determined  at  Law,  under  the  Pain 
of  £40. 

Resp.  Le  lioi/  avisera. 

Itet.  Pari.  1  H.  G,  num.  41.    The  like  Petition. 

Resp.  The  Statute  of  17  Rich.  2,  c.  C,  shall  be  observ'd. 

Note. — That  neither  of  these  Petitions  do  mention  that  such  Proceedings  in  Chan- 
cery were  against  the  Statute  of  4  H.  4,  which  would  not  have  been  omitted,  if  the 
Parhameiit  had  then  thought  that  the  Chancery  had  been  within  it. 

Likewise  in  King  Henry  VH.'s  Time  there  "are  many  Precedents  of  Relief  given 
in  Chancery  after  Judgments  at  Common  Law,  when  Cardinal  Moreton  was  Chancellor, 
and  after  when  Archbishop  Warham  was  Chancellor  and  ever  since;  but  it  appeareth, 
by  that  which  hath  been  said  before,  that  neither  Cardinal  Moreton  nor  Archbishop 
narham  were  the  first  that  brought  in  the  Precedent ;  and  if  they  had,  yet  it  is  160 
Icars  smce  Moreton  was  first  Chancellor,  and  the  continual  [74]  Usage  and  Practice 
suice  may  very  well  admit  it  now  for  a  Law  ;  for  Usage  and  ancient  Custom  make 
Law  1  Institut.  fol.  1 1.5,  a.  And  although  it  were  granted,  that  no  Usage  nor  Custom 
could  hold  agauist  an  Act  of  Parliament,  yet  against  a  Construction  of  an  Act  of  Parlia- 
ment (where  the  Words  themselves  are  not  ])lain  and  binding)  Usage  and  a  continued 
Course  will  hold  ;  for  in  some  Cases  it  is  said,  that  though  the  Law,  which  was  grounded 
n\m\  an  Act  of  Parliament,  were  thus  ;  yet  aliter  utitur  in  diebus  nostris.  4  Institut. 
lOi. 

Many  Judges  when  they  sate  in  Chancery,  bv  Commission,  in  the  Vacancy  or 
Absence  of  the  Lord  Chancellor,  have  decreed  Causes  there  after  Judgments  at  Law. 

|^ike\vise  m  the  Exchequer-Chamber,  Dutchy-Chamber,  in  the  Courts  established 
111  the  .North  and  in  Wales,  and  generally  in  all  other  Courts  of  Equity,  Matters  have 
been  called  in  ,)uestion,  and  relieved  since  the  Making  of  this  Statute  without  Respect, 
whether  they  had  been  judged,  or  not  judged  before  at  Law. 

And  It  would  be  well  considered  why  this  Statute,  and  the  other  of  27  E.  3,  should 
he  so  much  urged  against  the  Chancery,  and  be  observed  in  the  other  Courts.  For 
the  Chancery  is  not  named  [75]  in  either  of  them  ;  and  if  they  be  general  Laws,  why 
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should  they  not  bind  the  Common  Law  Courts  as  well  as  the  Chancery  1  For  in  those 
Courts,  besides  Errors  judged  in  the  King's  Bench,  there  is  nothing  more  common 
than  after  Judgments  given  in  Actions  of  Ejectione  Firmse,  Trespa,ss,  Replevin,  Pro- 
hibitions, new  Actions  are  brought,  and  the  same  Title  tried  again,  and  Verdict  given 
against  Verdict,  and  Judgment  against  Judgment,  and  Suits  carried  from  Court 
to  Court,  for  one  and  the  same  Eight  or  Title.  How  are  the  Parties  then  or  their 
Heirs  in  Peace,  that  had  the  first  Judgment,  it  not  being  undone  by  Attaint  or  Error, 
as  this  >Statute  prescribes,  neither  of  them  being  excepted  in  that  of  27  E.  3.  nor  their 
Possession  taken  from  them  by  a  Writ  of  an  higher  Nature,  but  by  bringing  a  new 
Action  of  the  same  Nature  of  tlie  former  ;  and  questioning  all  again,  that  was  in  ques- 
tion, and  judged  before,  such  Actions  being  called  Pick-Purse  Actions,  as  who  hath 
the  best  Purse  will  prevail:  And  no  Ejectione  Firmas  was  brought  against  a  Stranger 
before  the  14  H.  7,  long  after  this  Statute;  and  therefore,  though  not  witliin  the 
Letter,  is  as  much  within  the  Intent  of  the  Statute  as  any  I)ecree  in  Chancery ;  and 
yet  that  must  be  upheld,  altho'  it  was  at  first  a  Question,  [76]  whether  it  were  not 
Maintenance  in  the  Lessor  to  maintain  such  an  Action. 

And  why  should  it  not  be  as  lawful,  after  a  Judgment  at  Law  once  obtained,  to  plead 
this  Statute  to  a  new  Declaration  as  to  a  Bill  in  Chancery  ?  Wherein  is  the  former 
Judgment  more  undone  by  a  Decree,  than  by  another  Judgment  upon  a  Verdict  1 
And  wherein  are  the  Parties  made  to  answer  anew  in  the  one  more  than  in  the  other, 
if  the  Chancery  did  disaffirm  the  former  Judgment,  which  it  doth  not  ?  And  if  by 
Diil'erences  of  Parties  or  Actions,  Things  may  be  questioned  at  Common  Law  to  over- 
throw or  avoid  the  former  Judgment  iijion  the  same  Point  of  Right  or  Title,  Why 
should  it  be  excepted  against,  that  the  Equity  of  a  Cause  should  be  examined  in  C'han- 
cery  after  a  Judgment,  which  neither  was  nor  could  be  in  Question  before  the  Judges 
at  the  Common  Law  ']  In  the  Common  Law  Courts  all  being  brought  into  Question 
again,  the  Parties  made  to  answer  anew,  and  to  answer  the  same  Thing,  that  was 
answered  and  adjudged  before  ;  whereas  in  the  Chancery  nothing  of  the  former  Matter, 
nothing  of  the  Judgment  is  touched,  but  only  the  corrupt  Conscience  of  the  Party 
is  corrected,  because  he  woidd  take  an  Advantage  by  Rigour  of  Law  again.st  all  Equity 
and  good  Conscience.  And  there  can  be  [77]  no  Question,  that  the  Chancery  should 
be  within  those  Statutes,  more  than  the  other  Courts  ;  either  all  are  bound  by  them, 
or  all  are  free. 

The  Article  against  Cardinal  Wolsey,  That  he  had  examined  divers  and  many 
Matters  in  Chancery,  after  Judgments  thereof  given  at  the  Common  Law,  in  Sub- 
version of  the  Laws,  and  made  some  Persons  to  restore  again  what  they  liad  in  Exe- 
cution by  virtue  of  the  Judgment  at  the  Common  Law,  as  it  is  reported  i  Institut. 
is  too  general  and  uncertain  ;  for  those  Matters  might  concern  Presentments  to 
Churches,  Prebends  or  other  Benefices  mentioned  in  the  Statutes  of  Provisions.  K) 
Ric.  2,  cap.  5,  or  other  Matters  that  might  be  proper  for  the  Common  Law,  and  not 
for  the  Chancery  ;  or  he  might  reverse  the  Judgments  in  the  Points  adjudged  ;  for 
the  Cardinal  did  many  Things  with  a  high  Hand,  as  appears  by  the  other  Articles, 
and  by  his  U.sage  of  Sir  John  Stanly,  mentioned  in  the  38th  Article,  and  then  he  was 
worthily  complained  of  :  But  if  they  were  Matters  fit  to  be  relieved  in  Equity  (though 
after  Judgments  at  Law)  it  is  not  probable  that  Sir  Thomas  Moore  would  have  set 
his  Hand  to  such  an  Accusation,  as  knowing  that  to  have  been  done  before  the  Cardinal's 
[78]  Time,  and  by  himself,  as  is  certified  by  the  Referees,  if  this  be  a  true  Copy,  which 
may  be  doubted  ;  because  iSir  Thomas  Moore  doth  sign  before  the  Dukes  and  other 
Noblemen,  which  Place  was  not  given  to  the  Lord  Chancellor  till  after  his  Death  : 
And  it  is  well  known  that  the  Cardinal's  Man  [Cromwel]  did  take  him  oft'  from  all 
Accusations  in  Parhament,  yet  this  Article  was  the  Cause  of  all  the  Rest  :  Forty-four 
are  there  printed  under  the  Title  of  the  Court  of  Chancery;  but  it  not  mentioning 
what  those  matters  were,  that  the  Cardinal  did  examine  in  Chancery,  doth  fall  ofl' 
of  it  self. 

And  for  Throgmorton's  Case  so  much  stood  upon,  as  wherein  all  the  Judges  are 
said  to  have  given  their  Opinions  ;  it  was  thus, 

Throgmorton  being  possessed  of  a  Term,  by  a  Grant  from  the  Crown,  rendring 
a  Rent,  with  a  Proviso  to  be  void  for  Non-payment,  within  forty  Days,  and  having 
made  many  Failures,  which  appear'd  upon  Record,  Queen  Ehzabeth  granted  away 
the  Inheritance,  which  came  to  Sir  Thomas  Heiieage,  and  from  him  to  Sir  Moyle 
Fiuch,  in  Right  of  his  Lad}',  who  entred  and  sealed  a  Lease  to  one  Roots  to  try  the 
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Title  ■  and  inw.n  a  D.-iniirrcr  in  tl.e  Exchequer,  Judgment  [79]  was  given  for  Roots, 
tl.e  Ixssee  ;  whereup..,.  Tluogmorton  Ijrouglit  a  Writ  of  Lnor,  u,x,n  which  the  Judg- 
ent  was  attirmed  ;  and  after  all  that,  he  exhibited  a  Bill  in  Chancery,  pretending 
for  Kmiitv  That  the  Non-payment  of  the  Rent  in  9  Eliz.  was  by  the  Fault  of  a  .Servant 
and  no  wilful  Failure  :  To  which  Bill  Sir  Moyle  Finch  and  Itoots  made  Ansvyei%  and 
did  set  forth  several  Failures,  in  the  ninth,  tenth  and  seveuteentli  \ears  of  Queen 
Elizaljcth  and  at  divere  other  Times,  which  they  alledged  did  appear  upon  Record  ; 
•md  therefore  and  for  other  Causes  mentioned  in  their  Answers,  they  demanded 
'lud-ment  wl'iether  the  Court;  would  hold  Plea  thereof  or  not  :  And  Mr.  Attorney 
General  be'ing  of  the  Defendant "s  Counsel  moved.  That  the  Matter  touching  the  Lease, 
whereof  the  Plaintiff  sought  Relief,  might  be  dismissed;  because  the  Lease  had  been, 
hv  the  Oiiiiiion  of  the  Judges,  adjudged  to  be  void  in  the  Exchequer,  for  that  the  Rent 
was  not  paid  to  her  Majcstv  within  forty  Days,  according  to  the  Conditional  Clause 
contained  in  the  Lea.si;.  'I'o'which  Motion.  Mr.  Philips  being  of  the  Plaintiff's  Coun.sel, 
made  Answer  aiul  shewed.  Tiiat  the  Default  of  Payment  in  the  ninth  Year  of  (^ueen 
El'iJKibeth  was  not  voliintarv,  [80]  'x't  g'e"'  I'.V  tl»e  Negligence  of  a  .Servant ;  but 
that  the  IJent  was  afterward  jKiid,  and  that  the  Lands  were  enjoyed  quietly  by  the 
Lessee  so  long  as  the  Inheritance  remained  in  her  Majesty,  until  the  Defendant  s'Entry, 
and  therefore  prayed.  That  the  Matter  in  Equity  might  be  retained.  But  forasmucii 
ixs  the  Cause  was  of  great  Weight,  and  would  be  a  Precedent,  the  Loril  Keeper  minded, 
before  he  gave  anv  Order,  to  confer  with  the  Judges,  and  directed  that  the  Bill,  Answer, 
and  Records,  which  shewed  the  Defaults  of  Payments,  should  be  brought  to  the  Judges, 
as  ap[>eareth  by  an  Order  in  Chancery,  28th  of  May,  39  Eliz. 

And  15th  of  November  following,  the  Lord  Keeper  did  declare  in  open  Court,  that 
all  the  Judges,  except  one  that  w;is  absent,  liad  considered  of  this  Cause,  and  were  all 
(one  of  them,  that  liad  not  so  considered,  excepted)  of  (Opinion,  That  the  particular 
C;use  ius  it  stood,  was  not  meet  to  be  retained  and  examined  in  Chancery  ;  yet  liis  Lord- 
ship said  he  would  \x  advised,  and  give  such  Order  as  should  be  meet ;  as  apjieareth  by 
an  Order  then  made,  which  was  the  la.st  in  that  Case. 

Now  the  particular  Case,  as  it  stood,  was  upon  the  several  Forfeitiu-es,  for  [81]  Xon- 
piiynients  of  the  Rent ;  and  the  Bill  seeking  Relief  but  against  one  in  the  ninth  \ear 
of  her  late  Majesty,  the  Rest  of  the  Failures  being  not  mentioned  ;  and  the  Lease  having 
been  adjudged  void  in  Uiw,  not  only  for  the  Failure  in  the  said  ninth  Year,  but  for  the 
other  Failures  also,  for  which  no  Remedy  Wius  sought ;  the  Case  ;is  it  stood  might  not 
be  held  meet  to  be  examined  and  reheved  in  Chancery,  for  it  stood  upon  Divers  Failures, 
and  likewise  upon  the  Queens  Interest,  against  whom  there  was  no  Equity  to  be 
sought  in  Chancery. 

But  in  all  those  Proceedings  it  doth  not  appear,  that  the  Lord  Keeper  did  make 
any  Order  to  retain  the  Bill,  as  is  alledged,  nor  that  there  was  any  Petition  to  the 
C^Hieen,  nor  any  Iteference  from  her  to  the  Judges,  nor  any  Certificate  of  the  Jvidges 
(other  than  Verbal)  to  the  Ijord  Keeper  (as  is  said)  and  by  him  declar'd  in  Court  ; 
none  of  which  could  be  unknown  to  the  Attorney  General,  although  now  it  be  other- 
wi.se  urged  under  his  Name  in  the  '.k\  and  -Ith  Institut.  By  wliich  the  Statvite  is  made 
the  only  Iteason  of  the  Judges  Opinions,  whereas  it  doth  not  appear,  that  this  Statute 
was  once  mentioned  in  all  those  Proceedings. 

Sir  Moyle  Finch's  Answer  is  not  to  be  found  (it  is  not  unlikely  to  have  been  [82] 
burned  when  the  Fire  was  in  the  Six  Clerks  Office)  but  it  seems,  the  Cause  was  not 
dismiss'd,  for  there  was  no  Dismission  enroU'd,  nor  any  Order  for  a  Dismission- entred  ; 
neither  doth  it  appear  that  there  were  any  further  Proceedings  in  it  :  But  howsoever 
that  Opinion  of  the  Judges  tming  given  upon  the  several  Forfeitures  and  the  Queen's 
Interest,  and  the  Judgment  that  Throgmorton's  Lease  was  void,  that  Case  doth  nothing 
concern  the  Question. 

And  the  Inconveniences  that  would  follow  to  the  Subject,  if  the  Chancery  should 
not  relieve  .-ifter  Judgments  in  Cases  of  Frauds,  Breaches  of  Trusts,  Forfeitures,  &c. 
where  the  Common  Liw  cannot  relieve,  would  prove  so  great  and  intolerable  a  Griev- 
ance, that  no  Man  could  live  under  such  L;iws  ;  for  any  Man  that  will  take  Advan- 
tage may  obtain  a  Judgment  at  Liw  before  the  other  can  get  a  Decree,  or  an  Injunc- 
tion in  Chancery,  what  Equity  soever  this  Case  requireth,  and  then  he  must  be  remedi- 
less for  ever,  and  thereby  all  Fraud.  Circumvention,  corrupt,  crooked  and  unconscion- 
able Dealings  of  crafty,  deceitful  Persons  would  be  countenanced,  encouraged  and 
abetted,  and  the  ancient  Rules  of  Equity  and  Conscience  smothered  and  suppressed 
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upon  the  imagiuaiy  [83]  Credit  and  Reputation  of  a  Judgment  at  Law,  which  though 
of  great  Weight,  may  be  unconscionably  gotten,  especially  since  all  Men  know,  that 
not  one  Judgment  of  an  hundred  is  pronounced  in  Court,  nor  the  Case  so  much  as 
lieard  or  understood  by  the  Judges,  but  entred  by  Attornies,  which  then  they  were 
not,  but  pronounced  by  the  Judges  in  open  Court. 

Therefore  it  would  be  Encouragement  to  imagine  that  the  Makers  of  that  Law  4  H. 
4.  did  ever  intend  that  such  Judgments  entred  so  secretly  and  underhand,  that  it  is 
oftentimes  difficidt  to  find  them,  should  not  be  examined,  and  the  Panies  reheved ;  so 
that  by  these  Words  in  the  Statute  [After  Judgments  given  in  the  Court  of  our  Sove- 
reign Lord  the  King]  they  could  intend  such  Judgments  as  shoidd  be  entred  by 
Attornies  without  the  Judges  Knowledge. 

Xeither  can  it  Iw  thought  that  the  Parhament  21  Jac.  cap.  2G.  wherein  Attornies 
are  excepted  from  being  Felons,  if  they  acknowledge  Judgments  for  any  Person  with- 
out his  Privity,  did  intend  either  that  the  said  Attornies  should  be  free  from  all  Punish- 
ment in  such  Cases,  or  that  such  Judgments  should  be  of  so  great  Weight  and  Force, 
as  never  to  be  questioned,  nor  the  Party  relieved,  but  utterly  undone,  [84]  becaiise  an 
Attorney  hath  acknowledged  a  Judgment  against  him,  whereof  he  can  know  nothing 
till  he  be  taken  in  E.xecution. 

For  admit  (as  is  mentioned  in  the  3d  Institut.  123),  that  the  Plaintiff  doth  by 
CoUasion  retain  an  Attorney  for  the  Defendant  (without  the  Defendant's  Knowledge) 
and  the  Attorney  confesseth  the  Action,  and  -Judgment  is  entred.  must  this  Judgment 
be  binding  for  ever,  and  shall  the  Defendant  have  no  Way  to  help  himself  ?  The  Book 
saith,  that  in  this  case  the  Defendants  sought  Remedy  in  Parliament,  and  that  the 
Parliament  did  give  Power  to  the  Lord  Chancellor  by  the  Advice  of  two  Judges,  to 
hear  and  Order  the  Case  in  Equity  [whereupon  it  concludeth,  that  the  Chancery  could 
not  do  it  without  higher  Authority]  which  is  no  very  good  Consequence. 

For  that  Case  was  a  mixed  Case  of  Equity  (to  right  the  Defendant)  and  of  Mis- 
demeanour (to  punish  the  Practice)  and  therefore  reqviireth  several  Judges  that  might 
inform  the  Parhament  of  both  ;  but  that  Petition  shewed,  that  the  Court,  wherein 
this  Judgment  was  given,  could  not  give  Remedy  in  that  Case;  and  the  Reference 
shew'd,  that  it  was  not  conceived  to  be  within  the  Stat.  4  H.  4.  For  then  the  Parlia- 
ment (in  its  Power  of  [85]  Judicature)  could  not  have  meddled  with  it ;  and  so  that 
Case  must  have  been  without  Remedy,  as  all  others  of  the  like  Xature  must  be,  if  this 
Construction  hold,  whereof  no  Doubt  there  will  te  so  many  that  it  were  better  to  hve 
vmder  no  Laws  than  such  as  do  give  way  to,  and  do  not  provide  Remedies  against  such 
Mischiefs. 

And  Statutes  being  always  to  be  expounded  so  as  there  be  not  a  Failiu-e  of  Justice, 
2  Institut.  23.  And  the  Chancery  Court  being  now  the  only  ordinary  Remedy,  that 
is  left  to  prevent  and  give  Relief  in  such  Cases,  it  is  strange  it  shoidd  so  earnestly 
be  endeavour 'd  to  be  abridged  of  that  Power,  when  as  this  Strictness  to  maintain  the 
Rigour  of  the  L;iw  is  observed  no  where  besides.  The  Parliaments  of  France  (which 
are  Courts  of  .Ju.stice)  and  the  Lords  of  the  Session  in  Scotland  (where  the  Chancellor 
hath  the  Chief  Place)  do  minister  Justice,  not  according  to  the  Rigour  of  Law,  but 
with  reason  and  Equity,  Camden  in  Scotis  pag.  S.  And  must  we  above  all  others  be 
debarred  of  that  Benefit,  and  left  remediless,  and  the  Chancery  tyed  up  from  giving 
Relief,  only  upon  Inferences,  and  the  Construction  of  a  Statute  wherein  it  is  not 
named,  and  the  King  ha\Tng  denied  in  the  very  same  Parliament,  and  upon  the  same 
Roll,  to  restrain  his  Chancellor  1 

[86]  -■'^nd  where  it  was  said,  that  it  is  against  a  Maxim  of  Law,  for  a  Man  to  help 
himself  against  a  Record  upon  a  bare  Surmise,  let  it  not  be  thought  that  the  Chancery 
doth  help  any  Man  upon  a  bare  .Surmise  ;  for  if  he  doth  not  bring  very  good  Proofs, 
the  Chancery  doth  chsmiss  him,  and  punish  him  by  making  him  pay  good  Costs,  so 
far  it  is  from  relieving  any  that  are  causelesly  troublesome  :  Nor  is  the  Chancery  to  be 
guided  by  every  Maxim  of  Law,  but  it  is  to  control  such  Maxims  as  are  against  the  Law 
of  Reason.     Doctor  &  Stud.  hb.  1,  cap.  17. 

And  it  is  worthy  Observation,  that  the  Judges  themselves  do  oftentimes  extend 
their  Directions,  (and  do  therein  play  the  Chancellors.)  to  mitigate  the  Rigour  of  the 
Law  after  Verdicts,  by  staying  the  Postea.  and  by  Consequence  the  Judgment,  and 
sometimes  after  Judgment  by  staying  Execution  till  the  Party  wiU  consent  to  take 
what  they  in  Equity  think  fit  (by  wh;it  Liw  they  do  so,  themselves  best  know).  But 
it  is  as  necessary  that  the  Chancery  shoidd  give  Relief  after  Judgments,  as  the  Judges 
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to  .stay  the  Jiuigment  or  Execution,  and  them.selves  to  order  the  Matter  in  Equity  : 
J3ut  neither  the  Chancery  nor  any  ntlior  f'ourts  are  witliin  this  Statute,  but  only  those 
whieli  are  named  in  it,  wliich  are  [87]  tlie  King  himself,  his  Council,  and  the  Parha- 
ment ;  and  in  Cases  only  whieh  concern  the  King,  as  hath  been  said  ;  none  of  wlticli 
concern  the  Chancery. 

For  tlie  meaning  and  true  Sense  of  this  Statute  (as  it  stands  upon  the  Parliament- 
Roll  of  Petitions)  is,  that  no  .Man  sho\ild  be  drawn  into  Question  at  the  King's  Suit, 
whicii  is  expressed  by  t  lie  Words  Plre  Hoi/al,  and  put  to  answer  again  before  him,  or 
his  Council,  or  in  PaVliainent,  that  liath  been  ae(|uitted  by  Judgment  of  the  Common 
Liw  (as  those  were  that  liad  their  Pardons  before  mentioned);  or  such  as  slmuld 
hereafter  be  ac(iuitted  by  .ludgmeiit  of  the  Commiin  I^aw  ;  and  in  that  Sen.se  this 
Statute  hatli  been  observ'd  ever  since,  and  no  such  Judgments  liave  been  questioned 
b\-  thr  King,  or  by  his  Council,  or  in  I'arliamciit. 

But  it  were  a  "strange  Construction  of  this  Statute  to  say.  that  the  Chancery  alone, 
and  no  other  Court,  sliould  be  bound  by  it,  and  that  the  Parliament  should  give  no 
Relief  in  any  Case  whatsoever  after  a  Judgment  at  Law,  be  it  obtained  by  Corruption 
apparent,  Injustice,  Fraud,  &c.  And  that  the  Subject  should  be  left  destitute  of  all 
Ilelp  after  a  Judgment,  unless  he  can  overthrow  it  by  attainting  the  Jury,  or  by 
Error;  wliereas  an  Attaint  is  so  Penal,  that  one  Jury  will  rarely  attaint  another  (for 
it  may  be  their  own  Cases).  And  Error  for  tlie  most  part  is  in  the  Pleadings,  and  the 
like  Strictness  to  observe  the  Rule  of  the  Law  must  be  held  by  the  Judges  upon  the 
Writ  of  Error,  as  was  held  in  the  former  Judgment. 

To  conclude  therefore  ;  neither  the  Words  of  this  Statute  nor  the  King's  Intention 
in  granting  Part  of  it.  nor  tlie  Mischiefs  before,  that  did  occasion  it,  can  maintain  any 
sucii  Con.struotion  ;  that  the  Chancery  for  Matter  of  Equity  should  be  bound  by  it ; 
and  tlie  Practice  in  Chancery,  and  in  all  other  Courts  of  Equity  since,  doth  shew 
plainl}',  that  it  was  never  so  understood. 

And  so  King  James's  Judgment  stands  firm. 

Virqa  .'Equitatis,  Virga  Regni  lui. 


( 
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Every  contra  Gold. 

20  Car.  2,  fol.  921  [1GG8-G9]. 

Portions  raised  by  Deed  and  Will. 

The  Bill  is  to  be  relieved  for  two  Legacies  of  £1.[300  apiece,  which  the  Plaintifi'  claims 
as  Administratrix  to  her  Daughters,  Susanna  and  Martlia  Every ;  given  and  secured 
to  them  by  several  Conveyances,  and  by  the  last  Will  of  William  Every  their  Grand- 
father. 

[2]  The  Case  is  (viz.)  That  the  said  WiUiam  Every  the  Grandfather,  in  Consideration 
of  a  Marriage  between  WiUiam  Every,  his  Son,  and  the  Plaintiff  Martha,  a  Daughter 
of  Sir  John  Pool,  by  Deed  22  April,  7  Car.  1  [1G31],  did  provide,  That  if  William  his 
Son  should  die  without  Issue  Male  by  him  on  the  Body  of  the  said  Plaintiff  l\Iartha 
begotten,  and  should  have  two  Daughters  by  the  Plaintiff  Margaret,  then  hving ;  or  if 
the  .said  Wilham  should  fail  to  have  Issue  Male  which  should  be  hving,  until  the  same 
Daughters  should  respectively  attain  18  Years  of  Age,  or  be  married,  tliat  then  the 
Recovery  therein  named  should  stand  seised  of  the  Premi.sses,to  the  Use  of  the  Recoverors 
and  their  Heirs,  for  the  raising  £1500  apiece  for  the  Portions  of  the  said  Daughters, 
and  £20  apiece  per  Annum  for  each  of  their  Maintenance  in  the  mean  Time,  to  be  paid 
at  their  respective  Ages  of  18  Years  or  Days  of  Marriage,  which  should  first  liappen  ; 
and  if  either  of  tlie  said  Daughters  should  die  before  that  Age  or  RIarriage,  the  Portion 
of  her  so  dying  to  be  distributed  to  the  Survivor  ;  and  if  all  the  said  Daughters  should 
die,  their  Portions  not  paid  or  payable,  then  the  same  should  be  paid  to  the  next  Heir 
of  William  Every  the  Grandfather. 

[3]  That  William  Every,  the  Son,  had  Issue  by  the  Plaintiff  one  Son  named  Wilham, 
and  two  Daughters,  the  said  Susan  and  Martlia,  and  by  Deed  of  Bargain  and  Sale,  and 
Release  thereupon,  both  dated  in  December,  1651  ;  in  which  Release,  so  much  of  the 
Tripartite  Indenture  as  relates  to  the  Daughters  Portions  is  recited,  ^^'illiam  Every, 
the  Grandfather,  conveys  to  Gold,  Doble  and  Holloway  and  tlieir  Heirs,  Lands  in 
Somersetshire,  to  the  Use  of  William  the  Grandfather  for  Life,  and  after  to  Gold.  Doble 
and  Holloway  for  200  Y'ears,  with  other  Remainders  over  upon  Trust  out  of  the  Profits, 
or  by  granting  Leases  or  Estates  to  pay  his  Debts  first ;  and  then  for  raising  to  and  for 
the  said  Susan  and  Martha,  so  much  Money  as  should  supply  and  Advance  their  respec- 
tive Portions,  to  them  severally  thereafter  to  be  given  by  William  the  Grandfather, 
cither  ready  Money  or  otherwise,  to  be  limited  by  any  Act  thereafter  to  be  executed  in 
his  Lifetime,  or  by  his  last  Will,  to  the  Sum  of  £1500  apiece,  together  with  £20  per 
Annum,  until  the  said  £1500  apiece  should  be  paid  unto  them  ;  the  same  to  be  in 
Satisfaction  of  all  Monies  that  they  might  claim  by  Force  of  the  said  Indenture  Tripartite, 
with  Proviso,  That  if  the  said  William  the  Grandfather  should,  by  Will  or  otherwise, 
appoint  them  £1500  apiece,  [4]  or  £1500  to  the  Survivor  of  them,  for  their  Portions 
with  such  yearly  Maintenance,  as  aforesaid,  so  as  the  same  should  be  well  and  truly 
paid  unto  them  accordingly  :  Or  if,  before  such  Portions  should  be  paid,  the  said  William 
Every  their  Brother  should  die  without  Issue  Male,  whereby  the  said  Premisses  should 
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bi!  charf^wl  for  raising  of  rortions  and  .M:iintciiaiioo  aforesaid  ;  tliat  tlien  the  Trustees 
should  not  levy  the  Portions  by  that  Jndenturo  hmited,  other  than  wliat  sliould  be 
paid  in  tlio  Lifetime  of  Wilhara  Every  their  Brother.  And  it  is  thereby  declared,  that 
in  Ca.so  tlie  said  Susanna  or  Martha,  or  either  of  them,  sliould  die  before  tlieir  Portions 
(in  and  by  tiie  said  Lu-^t  Indenture  to  them  limited)  should  become  due  and  payable  to 
them,  tiiat  then  tiic  said  Portion  and  Portions  of  them,  or  cither  of  them,  so  dying, 
sliould  not  ii»  or  be  to  the  Survivor  of  them,  or  to  any  the  Executors,  Administratoi-s 
or  As.-iif;ns  of  tlioni,  or  either  of  them  ;  l)ut  should  go  to  whom  the  said  William  the 
Granilfather  by  Writing  or  Will  should  appoint,  and  for  Want  thereof  to  liis  Executors 
or  .-Vdministrators.  And  it  is  further  declared.  That  the  said  Susan  and  Martha  shall 
not  have  anv  Benefit,  in  case  that  they,  or  any  other  of  them,  should  take  any  Advantage 
or  Benefit  by  Me;ins  of  the  said  Indenture  tripartite,  or  any  [5]  Proviso  therein  contained. 
And  then,  the  9th  of  March  1()51,  William  the  (Jrandfatlier  makes  his  Will,  therein 
reciting  that  he  had  by  several  Deeds,  all  dated  Feb.  21  Car.  1  [1 646J,  granted  to  Knight. 
C^ade,  Webber  and  Ford,  certain  Lands  in  the  County  of  Dorset,  for  Terms  of  Years, 
determinable  upon  the  Death  of  certain  Persons  therein  mentioned,  upon  Trust  and 
for  the  Use  and  Benefit  of  such  Person  or  Persons  to  whom  he  should  by  his  last  Will 
give,  limit,  or  appoint  the  same :  And  by  his  Will  gave,  limited  and  appointed,  all  the 
said  Estates  and  Terms  so  by  him  granted  to  the  said  Knight,  Cade,  Webber  and  Ford, 
to  the  Defendants  (iold  and  Doble,  in  Trust,  that  the  said  Gold  and  Doble.  or  the  Sur- 
vivor of  them,  or  the  Executors  or  Administrators  of  the  Survivor  of  them,  should 
dispose  of  all  the  Rents  and  Profits  of  the  said  Lands,  or  should  otherwise  sell,  assign 
and  convey  the  said  Estates  and  Terms,  as  to  them  should  seem  most  convenient, 
towards  the  Raising  of  £1500  apiece  to  the  said  Su.san  and  Afartha  :  And  did  thereby 
give  and  appoint  to  each  of  the  said  Susan  and  Martha  £900  to  be  paid  unto  them 
severally  out  of  liis  personal  Estate,  whereof  he  should  die  possessed,  accounting  therein 
all  such  Monies  which  he  had  or  should  lend  upon  the  Specialties  taken  in  the  Names 
of  Gold  and  Doble,  towards  the  [6]  farther  Raisings  of  their  said  Portions  to  £1500 
apiece,  having  (as  by  his  Will  is  expressed,  by  his  Deed  dated  the  last  Day  of  December 
then  last  past)  made  Provision  for  Advancing  their  said  Portions  to  the  Value  out  of 
his  Lands  in  Com'Somerset;  which  said  Portions  his  last  Will  and  Meaning  was,  should  be 
paid  unto  them  the  said  Susan  and  Martha  severally,  at  their  respective  Ages  of  twenty- 
one  Years,  or  sooner,  if  they  should  be  respectively  married  with  the  Consent  of  the  said 
(roKl  and  Doble  or  the  Survivor  of  them  ;  with  a  Proviso,  That  if  W^illiam  Every,  his 
Grandson,  should  happen  to  die  without  Issue  Male  of  his  Body  lawfully  begotten, 
before  the  said  respective  Portions  should  become  payable  to  the  said  Susan  and 
Martha,  according  to  the  Time  before  limited,  whereby  the  said  Susan  and  Martha 
should  be  intitled  to  £1500  apiece,  by  Virtue  of  the  said  Indenture  tripartite,  made  upon 
his  dece^ised  Son's  Marriage ;  then  the  said  Legacies  or  Appointments  or  Portions  unto 
Susan  and  Martha  thereby  made  should  be  void,  and  of  his  Will  made  Gold  and  Doble 
Executors.  .\nd  the  Plaintiff,  as  Administratrix  of  her  said  two  Daughters,  Susan 
and  .Martha,  exhibited  her  Bill  against  Gold  and  Doble,  Executors  of  William  the  Grand- 
father, and  Webber  the  surviving  Trustee  in  the  Deed  of  the  Lands  [7]  in  Somerset. 
and  against  John  Every,  the  Heir  in  Tail  of  William  the  Grandfather,  and  seeks  to  be 
relieved  upon  the  Deeds  and  Will  before  mentioned,  for  the  £1500  apiece,  given  to  Susan 
and  -Martha  her  Daughters. 

The  Defendants  .say,  that  William  the  Grandfather  died  in  the  Life-time  of  William 
the  Grandson,  and  that  the  personal  Estate  of  William  the  (Grandfather  came  to  £-1000, 
and  that  William  Every  the  Grandson  was  buried  2.3  Nov.  16(iO,  and  was  about  twenty 
Years  old  when  he  was  buried  ;  and  Susan,  the  Plaintiff's  Daughter,  was  buried  25 
July  lfi.55,  and  was  about  eighteen  Years  old  when  she  was  buried ;  and  Martha  the 
Plaintiff's  Daughter  was  buried  4  J\ily  ICjIH),  and  was  about  twenty  YVars  old  when 
she  was  buried  ;  and  it  appears  there  was  sufficient  personal  Estate  to  satisfy  the  several 
Portions  demanded. 

Which  Case  the  Master  of  the  Rolls  having  eon.^idered.  and  upon  the  Hearing  before 
him  declared.  That  he  was  satisfied  with  £1500  apiece,  bv  the  Deed  and  Will  aforesaid, 
for  Portions  to  Susan  and  Martha,  Daughters  of  the  Plaintiff,  was  a  Debt  or  Duty 
well  fixed  in  them  by  the  said  Deeds  and  Will,  and  by  their  Deaths  did  accrue  and 
belong  to  the  Plaintiff  their  Mother,  as  Administratrix  to  them,  and  therefore  did 
decree  the  same  should  be  paid  accordingly. 

[8]  From  which  Opinion  and  Decree  the  Defendants  appealed  to  the  Lord  Keeper, 


2CHAN.  KEP.  9.  BEAUCHAMP  V.  SILVERLOCK  601 

who  being  assisted  by  the  Judges,  and  upon  reading  the  Deeds  and  Will  aforesaid,  were 
all  clear  of  Opinion,  That  the  Indenture  tripartite  of  27  June,  7  Car.  1  [1631],  is  not, 
as  the  Case  now  stands,  material  or  conducing  to  the  State  of  the  Case,  or  to  the  Limita- 
tion of  the  Time  for  Payment  of  the  Portions  ;  for  that  the  same  is  by  Deed  or  Bargain 
and  Sale,  and  Release  thereupon  in  1G51,  barred,  and  a  new  Provision  made  for  raising 
the  said  Portions  in  such  Manner  as  he  should  limit  by  any  Act  in  his  Life-time,  or  by 
his  last  Will.  By  which  Deed  the  Survivorship  between  the  two  Daughters  is  barred, 
and  a  Provision  made,  That  if  either  of  them  die  in  the  Life-time  of  William  the  Grand- 
son, the  Portion  of  her  so  dying  shall  not  go  to  her  Executors,  but  to  the  Grandson. 
And  William  the  Grandfather,  having  by  his  Will  of  the  ninth  of  March  1651.  wherein 
he  recites  the  Deed  of  December  1651,  limited  and  appointed  £900  apiece  to  be  paid 
to  his  Daughters  severally  out  of  his  personal  Estate,  towards  the  raising  their  Portions 
to  £1500  apiece,  having  (as  is  recited)  made  Provision  by  his  Deed  dated  the  last  of 
December  1651,  for  advancing  their  Portions  to  that  Value.  And  he  doth  by  his  Will 
declare  and  appoint,  that  such  Portions  [9]  should  be  paid  unto  them  the  said  Susan 
and  Martha  severally,  at  the  respective  Ages  of  twenty-one  Years,  or  sooner  if  they 
should  be  married ;  and  both  of  them  dj-ing  unmarried  before  they  or  either  of  them 
attained  the  Age  of  twenty-one,  in  the  Life-time  of  William  the  Grandson  :  And  the 
said  Deed  of  December  1651,  relating  to  the  Will,  and  both  of  them  making  one  entire 
Provision  and  Limitation  of  the  .said  Portions,  how  the  same  shall  be  raised,  and  what 
Time  paid. 

His  Lordship  and  the  Judges  were  all  clear  of  Opinion,  there  was  no  Ground  for 
the  former  Decree  made  by  the  Master  of  the  Rolls,  or  Pretence  of  Claim  to  either  of 
the  said  Portions  of  £1500'  by  the  Plaintiff,  as  Administratrix  to  Susan  and  Martha, 
and  discharged  the  Decree  and  dismist  the  Bill.  Vide  post  \;1  Chan.  Rep.]  290  this  Dis- 
mission confirmed  by  the  Lords. 

BE.4UCHAMP  cmilra  Silverlock. 

20  Car.  2,  fo.  765  [1668-69]. 

Orphans   Money. 

That  William  Beauchamp,  the  Plaintiff's  Father,  being  a  Freeman  and  Citizen 
of  London,  by  his  last  Will  gives  a  third  Part  of  his  Lands  and  Tenements,  whatso- 
ever and  wheresoever,  to  the  Plaintiff,  and  appointed  Dorothy  liis  Wife  Guardian 
to  liis  Children,  and  made  her  sole  Executrix,  and  Richard  Cambden,  Robert  Cheslyn, 
[10]  John  Pace  and  Hogan-  Hovell  Overseers  ;  and  the  said  Dorothy  makes  her  Will 
afterwards,  and  gave  the  greatest  Part  of  her  Estate  to  the  Plaintiff,  and  willed  her 
Brother  Hogan  Hovell,  and  her  Sister  Margaret  Cheslyn,  and  the  Survivor  of  them 
to  be  Guardian  to  her  Children,  and  made  the  said  Hogan  Hovell  and  JLargaret 
Lovell  her  Executors,  and  died.  That  by  Articles  of  Agreement  between  Hogan 
Hovell,  Robert  Cheslyn  and  Margaret  his  Wife,  reciting  the  Will  of  Dorothy  Beau- 
champ,  whereby  they  agreed  to  administer  the  Estate  to  the  best  Benefit  of  the 
Children,  and  exhibit  a  true  Inventory  into  the  Prerogative  Court,  and  that  they 
should  with  the  Consent,  and  not  without  the  Consent  and  Knowledge  of  each  other, 
use  their  best  Endeavours  to  get  in  the  Estate,  and  not  to  release  any  Part  of  it  without 
each  other's  Consent,  and  that  if  Hogan  Hovell  should  die  and  Margaret  survive, 
then  the  Executors  or  Administrators  of  Hogan  Hovell  to  make  a  true  Account  to 
Margaret,  of  all  the  estate  which  he  should  receive  of  the  said  Testators,  and  pay  the 
same  to  Margaret,  or  to  such  Person  who  shall  by  the  Consent  of  the  said  William  Beau- 
champ,  the  Plaintilf,  be  chosen  as  Guardian  to  receive  the  same,  or  to  such  Person 
to  whom  by  Right  or  Law  the  same  ought  to  be  paid,  and  the  same  Agreement  [H]  and 
Covenant  is,  if  the  said  Margaret  should  die,  and  Hovell  survive. 

That  Robert  Cheslyn  died,  and  the  said  Margaret  married  the  Defendant  James 
Silverlock. 

And  Hogan  Hovell  possess'd  himself  of  the  greatest  Part  of  the  personal  Estate  of 
the  Plaintiff's  said  Father  and  Mother,  and  received  the  Profits  of  the  Lands  of  the 
said  Margaret,  receiving  only  Title  as  Executor. 

That  Hogan  Hovell  made  his  Will  and  Mary  Ins  Wife  Executrix,  and  afterwards 
the  Guardianship  of  the  Plaintiff,  the  Orphan,  is  at  his  Friend's  Decree  committed 
to  Sir  William  Bateman. 
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Tli.it  tlic  said  ^fa^v  TTovell.  the  Executrix  of  Hogan,  exhiliitprl  an  Account  into 
till-  Orpliaus  t'ourt  of  the  Money  received  iiy  her  Husband,  heloni^itig  to  the  PlaintilT, 
out  of  wiiicii  Allowances  licint;  made  there  rested  due  to  the  PlaintifT  £0.'].'5.  and  that 
afterwards  the  Defendant  Silverlock  and  Margaret  his  Wife,  the  surviving  Executrix 
of  Dorothy,  did  by  their  Deed  imjiower  Sir  William  Bateman,  then  reputed  a  Man 
of  great  Estate,  to  receive  of  Mary  Hovell.  Executrix  of  Hogan  Hovel!,  who  was  the 
otlier  Executor  of  the  said  Dorothy,  the  said  £933  to  the  Use  of  the  Plaintiff,  and  to 
give  a  Discharge  for  the  same ;  that  Sir  William  Bateman  received  it  [12]  accordingly, 
and  gave  a  Discharge  for  it  in  the  Name  of  Silverlock  and  his  Wife,  and  gave  Security 
aft^r  that  to  the  Court  of  Aldermen,  to  pay  the  PlaintilV  £800. 

That  Mary  Hovell  died,  and  made  Executors. 

Tliat  tlie  I'laintiff  did  several  Times  after  he  came  of  Age  own  Sir  William  Bateman 
to  lie  his  Debtor  for  the  £'J33,  that  the  Plaintifi'  received  of  Sir  William  Bateman  £440, 
and  gave  Acquittances  for  it;  the  first  was  on  the  fourth  of  January  1003,  the  last 
on  the  twenty-fifth  of  July  lOGG  ;  that  the  Plaintiff  came  of  Age  in  December  1GG3, 
and  the  said  Sir  William  Bateman  became  Insolvent  at  Chri.stinas  IGGG. 

The  Question  touching  the  said  £1)33  claimed  by  the  Plaintiff,  and  whether  the 
same  should  be  charged  on  the  Defendant  Silverlock,  and  surviving  Executor  of 
Dorothy  Beaucliamp,  or  on  the  Defendant  Sir  William  Bateman,  who  had  given 
Security  to  the  Chamber  of  London,  as  aforesaid,  for  the  Plaintiff's  Use. 

This  Court  as  to  the  Executors  of  Mary  Hovell  declared,  there  was  no  Reason  to 
charge  them  therewith  ;  but  that  they  ought  to  be  discharged  and  dismist  from  lieing 
accountable  fur  the  same.  And  as  to  the  Defendant  Silverlock,  tlie  Case  being,  as 
aforesaid,  declared  that  tliere  was  a  clear  Intention  of  all  Parties  to  perform  tlie 
[13]  Articles  aforesaid,  and  that  the  said  Defendant  Margaret  never  received  any 
K.statc  during  Hogan  Hovell's  Life,  and  that  Sir  William  Bateman  being  cho,sen  by 
the  (lonsent  of  the  Friends  of  the  Plaintiff's,  and  by  the  Order  of  the  Court  of  Orphans 
appointed  (Juardian  to  the  Plaintiff,  slie  the  said  Margaret  gave  in  an  account  t<.'  the 
Court,  and  impowered  Sir  William  Bateman  to  receive  the  Money,  who  before  had 
given  Security  to  answer  the  same,  or  the  greatest  Part  thereof ;  and  wlien  the  Plain- 
tiff came  of  Age,  lie  admitted  and  owned  Sir  William  Bateman  to  be  his  Guardian, 
and  received  several  Sums  of  Money  from  him,  and  Sir  William  proved  not  Insolvent 
till  three  Years  after  ;  and  so  there  being  no  Default  in  the  said  Defendant  Margaret, 
there  was  no  Reason  to  charge  her  the'  said  Margaret  with  the  same,  but  that  she 
ought  to  be  dismi.ss'd  and  discharged  from  the  same.  But  Sir  William  liaving  given 
Security  to  the  Court  of  Orjihans  for  £84.3  Part  of  the  said  £933  by  him  received,  by 
Order  of  the  Defendant  Margaret,  and  that  for  the  Residue  (being  £90,  10s.)  there 
wa.s  no  Security  given  by  the  said  Sir  William.  This  Court  declared.  That  the  De- 
fendant Margaret  ought  to  be  charged  with  the  same,  and  decreed  accordingly,  but 
not  with  Interest  for  it. 


[14]  WiNDHAJi  contra  Love. 

20  Car.  2,  fo.  100  [16G8-69] ;  21  Car.  2,  fo.  741  [1669-70]. 

Executory  Devise. 

The  Bill  is.  That  the  Dean  and  Chapter  of  .Winchester,  June  17  Jac.  granted  the 
1  remisses  to  Gilbert  Searle,  his  Heirs  or  Assigns,  during  the  Lives  of  the  two  Defen- 
dants, Barnaby,  Robert  and  Nicholas  Love,  Sons  of  Dr.  Nicholas  Love,  and  to  the  Sur- 
vivor of  them  in  Trust  for  the  said  Dr.  Love  :  And  the  said  (iilbcrt  Scarie,  in  July 
W  .lac.  [](,  1,1 1  demised  the  said  Premisses  to  the  said  Dr.  Nicholas  Love  for  99  Years, 
It  the  said  N,chola.s  and  the  Defendants.  I5arnabv  an<l  Robert  Love  the  Sons,  or  any 
ot  them  shoul,  so  long  live  ;  and  the  said  Dr.  Love  had  the  original  Lease  made  by 
the  Uean  and  Chapter,  delivered  to  him  by  the  said  Searle;  and  afterwards  the  Pre- 
misses by  mean  (onveyances  came  to  Nicholas  Love  the  Son,  who  claimed  the  same 
absohitely  to  himself  during  the  said  Term,  and  was  the  reputed  Owner  thereof.  And 
n  the  late  usurping  Tunes  the  said  Nicliolas  the  Son  had  the  Premisses  confirmed 
to  him,  and  the  said  Defendants  never  pretended  any  Right,  Possibility,  or  executory 
Jistate  m  the  said  Premisses  after  the  Death  of  the  said  Nicholas  the  Son.    And  the 
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said  Nicholas  the  Son,  by  Act  of  Parliament  declared,  forfeited  his  Estate  to  liis  Majesty 
[15]  upon  Account  of  Treason,  and  his  Majesty  granted  the  Premisses  to  the  Duke 
of  York  and  his  Heirs ;  and  he  18  Gar.  2  [lG(;(i-67],  granted  the  Premisses,  and  all  the 
Writings  to  the  Plaintiffs,  their  -Executors.  Administrators  and  Assigns,  during  the 
Residue  of  the  Term. 

The  Defendants  insist.  That  the  said  Dr.  Love  the  Plaintifis  Father,  by  his  Will, 
15  Gar.  1  [1639-10],  did  de\ase  the  Premisses  to  Dulcibella  his  Wife  for  Life,  for  so 
many  Years  of  the  said  ninety-nine  Years  as  should  be  spent  in  her  Life  ;  and  after 
her  Death,  then  to  the  said  Nicholas  Love  the  Son  for  so  many  l^ears  of  the  said  Term 
as  he  shoidd  live  ;  and,  after  the  Death  of  him  and  the  said  Dulcibella,  unto  the  De- 
fendant Barnabas,  his  Executors,  Administrators  and  Assigns,  for  all  the  Residue 
of  the  said  Term,  and  made  the  said  Dulcibella  liis  Executrix,  who  assented  to  the  said 
Will  and  executory  Devise,  and  she  enjoyed  the  Premisses  during  her  Life  ;  and  after 
her  Death,  which  was  about  165("),  the  said  Nicholas  Love  the  Son  entered,  and  by 
Virtue  of  the  Will  possessed  the  Premisses  for  the  Residue  of  the  said  Term  as  was  not 
spent,  and  not  by  Virtue  of  any  Assignment,  nor  otherwise  than  the  said  executory 
Devise,  and  if  the  said  Nicholas  did  purchase  the  Premisses  of  the  Usurpers,  the  same 
ought  not  to  prejudice  the  Defendant  Barnaby's  Right  and  [16]  Interest  in  the  Pre- 
misses by  the  said  executory  Devise,  which  he  claimeth  after  the  Death  of  Nicholas 
the  Son,  by  Virtue  of  the  said  Will  of  his  Father,  as  aforesaid,  and  say.  That  Nicholas 
the  Son  had  no  other  Estate  therein,  but  in  Expectancy  of  the  Death  of  Dulcibella. 

This  Gourt  referred  it  to  be  tried  at  Law  upon  this  Issue  (viz.  Whether  the  De- 
fendant Barnaby,  by  the  Will  of  the  said  Dr.  Love,  hath  or  shall  have  any  Estate 
or  Interest,  or  Possibility  in  the  Premisses,  after  the  Death  of  the  said  Nicholas  Love, 
the  Son,  if  the  Term  so  long  continue. 

The  said  Issue  was  tried,  where  a  Special  Verdict  was  found,  That  Gilbert  Searle 
being  possess'd  of  the  Premisses  for  the  Lives  of  Nicholas,  Robert,  and  the  Defendant 
Barnaby,  demised  the  Premisses,  to  Dr.  Nicholas  Love  for  ninety-nine  Y'ears,  if  either 
of  the  Three  live  so  long  ;  and  that  the  said  Dr.  afterwards  made  his  Will,  and  devised 
the  Premisses  to  Dulcibella  his  Wife,  for  her  Life,  and  after  to  Nicholas  his  Son  for  his 
Life,  and  if  he  died  without  Issue,  tlien  to  the  Defendant  Barnaby.  and  made  the  said 
Dulcibella  Executrix,  who  assented  to  the  said  Devise  :  That  in  Easter  Term  last  the 
Special  Verdict  was  argued  in  the  King's  Bench,  and  upon  great  Debates  Judgment 
was  given  for  the  Plaintiff. 

[17]  This  Gourt  declared.  That  the  Defendant  hath  no  Right  or  Title  to  the 
Premisses  ;  and  decreed  the  Plaintiffs  their  Heirs  and  Assigns,  to  enjoy  against 
the  Defendant. 

Vide  this  Case  well  debated  at  Common  Law,  in  Siderfin's  Reports,  p.  450.  Wind- 
ham and  Love. 

MosELY  contra  Maynard. 

20  Car.  2,  fo.  999  [16GS-69],  &  22  Gar.  2,  fo.  271  [1670-71]. 

Bill  to  have  a  Will  decreed. 

This  Suit  is  to  have  the  Will  of  Sir  Edward  Mosely  decreed,  wliich  upon  a  Trial 
hath  been  found  a  good  Will. 

This  Court  with  the  Assistance  of  Judges  declared,  They  saw  no  Cause  to  decree 
the  said  Will. 

This  Cause  also  is  touching  Alteration  of  Possession. 

The  Point  touching  the  Decreeing  of  the  said  Will  heard  and  argued  again. 

The  Plaintiff  insisted.  That  it  is  the  proper  Justice  of  this  Court,  to  settle  Estates 
in  Peace  and  Quietness,  and  pressed  to  have  the  Will  decreed  ;  especially,  for  that  no 
Purchaser  would  meddle  under  the  Title  of  the  Will,  and  that  the  Plaintiff  was  by  the 
Will  to  raise  £10,000  to  be  paid  according  to  the  Directions  of  the  said  Will  by  a  Time 
therein  prefixed,  or  else  be  forfeited  his  Estate  therein. 

[18]  But  the  Defendants  insisted,  It  is  altogether  mproper  to  decree  a  Will  in  this 
Court,  especially  to  the  Disinheriting  of  a  Feme  Covert,  and  her  Son  an  Infant,  and 
that  this  Court  had  refused  to  decree  the  same  in  a  former  Order  with  Judges.  This 
Court  ordered  a  new  Bill  to  be  brought. 

The  Point  touching  the  Condition'in  a  Will,  settled  on  a  Bill  of  Review,  the  Proofs  in 
the  original  Cause  not  allowed  to  be  read. 


604  MACKLOW  V.   WILMOT  .2  CHAN.  REP.  19. 


Macklow  contra  Wilmot. 

20  Car.  2,  fo.  548  [16f)8-G9]. 

Defendant  not  to  be  examined  upon  Interrogatories. 

Tlie  Plaintiff  would  liave  the  Defendant  examined  on  Interrogatories,  to  discover 
Deeds  and  Writings  and  to  be  examined  to  other  Matters. 

The  J)efondant  insists.  That  what  the  Plaintiff  now  moves  for  may  be  of  dangerous 
Consequence,  being  to  iliscover  the  Estates  of  Purchasors,  to  whom  the  said  Defendant 
iiatli  sold  most  of  the  Land  in  Question,  and  it  is  now  long  since  the  Cause  was  heard, 
antl  many  .\tteiulances  on  the  Master,  and  Examinations  before  him,  and  the  Decree 
is  inrolled  by  the  Plaintiff  ;  wherefore  the  Defendant  ought  not  to  be  examined  on 
Interrogatories,  being  to  put  up  the  Order  on  hearing,  [19]  in  a  Point  that  the  Plaintiff 
at  the  hearing  diil  not  think  fit  to  move  for. 

Tliis  Court,  in  Regard  the  Examining  of  the  Defendant  on  Interrogatories  is 
omitted  out  of  the  Decree,  would  not  now  order  it. 

Do.M.  Read  cont.  Read. 

20  Car.  2,  fo.  146,  L.  B.  [1668-G9]. 

Ne  exeat  Regnum.     1  Chan.  Ca.  115  [S.  C.]. 

This  Case  is  touching  the  Granting  a  Ne  exeat  Regnum  against  the  Defendant. 

The  Defendant  insisted.  That  the  said  Writ  ought  not  to  be  issued  out,  for  that 
the  Affidavit  of  the  Lady  Read,  did  not  contain  Ground  sufficient  to  warrant  it. 
For  that  the  Writ  is  a  Writ  of  Prerogative  on  behalf  of  the  Crown  ;  and  the  Reason 
of  granting  it  is,  that  the  Party  against  whom  it  is  prayed  intends  to  convey  away 
some  considerable  Treasure  out  of  the  Kingdom,  or  do  some  other  Matter  prejudicial 
to  the  Iving  or  his  Government,  whicli  the  Affidavit  doth  not  Specify  ;  and  if  that 
were,  yet  no  Writ  doth  regularly  lie  in  this  Case  against  a  Layman  to  find  Security, 
as  this  Writ  is,  but  only  against  a  Clergyman  ;  neither  is  the  Writ  indorsed,  as  formerly 
it  ought  to  be,  and  therefore  ouglit  to  be  superseded,  and  several  Gases  were  olTered, 
and  Precedents  [20]  produced  on  the  Behalf  of  the  Defendants. 

But  the  PJaintilf  insisted.  That  by  the  Affidavit  of  Sir  John  Read,  the  Defendant, 
conveying  and  making  over  his  Estate  to  others,  standing  out  an  Excommunication, 
and  absconding  his  Person,  and  giving  out  that  he  intends  to  go  beyond  the  Seas,  the 
said  Writ  is  well  warranted  ;  and  for  -Justification  thereof  several  Cases  and  Precedents 
were  urged  ;  and  it  appearing  tliat  the  only  Matter  which  carries  any  Countenance 
or  Pretence  of  irregular  issuing  the  Writ,  that  it  ought  to  be  for  a  Clergyman  to  find 
Security,  and  not  for  a  Layman,  is  an  Opinion  taken  up  in  a  Posthumous  Work  of 
the  Lord  Coke,  being  called  his  third  Institutes,  contrary  to  the  general  Authorities. 
Precedent.s  and  Practice  of  granting  Writs  of  Ne  exeat  Regnum  in  former  and  later 
'limes,  wliicli  are  usual  against  a  Layman  to  find  Security,  as  well  as  a  Clergyman,  or 
else  there  ciin  be  no  Writ  at  all  to  be  found  in  the  Register  against  a  Layman  to  find 
Security  in  any  Case,  or  any  Ne  exeat  Regnum.  against  a  Layman  ;  neither  is  there  in 
the  Register  any  such  form  of  Indorsing  the  Writ  as  is  suggested,  but  what  is  inserted 
in  the  Register  is  but  a  Note  of  some  Observer.  So  that  his  Lordship,  witli  the  Judges, 
are  of  Opinion  ujK.n  the  whole  [21]  Matter,  that  there  is  no  Ground  to  grant  a  Super- 
sedeas of  the  said  Writ  of  Ne  exeat  Regnum,  but  that  the  same  was  well  granted,  and 
ought  to  stand,  and  ordered  it  accordingly. 

Dixon  contra  Read. 

20  Car.  2,  fo.  46  &  561  [1668-69]. 

No  Relief  against  a  Bond  entred  into  to  a  Solicitor,  to  pay  £100  when  a  Verdict  should 

be  recovered. 

The  Bill  is.  That  the  Plaintiff  being  sued  bv  the  Defendant  Read  in  the  Sheriff's 
Court  ni  London,  upon  a  Bond  of  £200  for  the  Payment  of  £100  to  the  said  Defendant 
by  the  P^^^uitiff,  when  the  said  Defendant,  being  a  Solicitor,  should  recover  a  Verdict 
on  the  Behalf  of  one  Thrale ;  upon  which  Bond,  though  the  Defendant  was  so  far 
trom  being  instrumental  in  getting  any  such  Verdict,  that  he  acted  for  Thrale's  Ad- 
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versary  ;  yet  the  Defendant  liath  gotten  a  Verdict  on- the  said  Bond  :  Wliereiipon 
the  Plaintiflt  removed  the  Cause  into  the  Mayor's  Court,  and  from  thence  into  this 
Court  by  Certiorari,  and  the  Plaintiff  (according  to  Proceedings  in  such  Cases)  proved 
liis  Suggestions  :  Yet  the  Defendant,  without  a  Procedendo,  hath  removed  the  Pro- 
ceedings back,  out  of  the  Mayors  Court  into  the  Sheriff's  Court,  and  hath  there  taken 
out  Execution,  and  taken  the  Plaintiff's  Bail  thereupon  and  levied  £102. 

[22]  This  Cause  was  heard  by  tlie  Master  of  the  Rolls,  who  saw  no  Cause  in  Equity 
to  relieve  the  Plaintiff'  against  the  Penalty  and  Interest  of  the  said  Bond. 

This  Cause  came  to  a  Re-liearing  before  the  Lord  Chancellor,  being  assisted  with 
the  Lord  Chief  Justice  Hale,  who  were  of  Opinion  with  the  Master  of  the  Rolls,  and 
confirmed  his  Decree. 

SmXH  cantra  Holman. 

20Car.  2,  fo.  192  [1668-69]. 

Plaintiff,  two  Days  before  the  Commission  for  Examination  of  Witnesses,  was 
arrested  by  the  Defendant,  and  in  Execution  ;  ordered  to  be  discharged,  and  the 
Defendant  to  pay  Costs,  and  be  at  the  Charge  of  a  New  Commission. 

That  the  Defendant  caused  the  Plaintiff's  Bill  at  Law  to  be  arrested,  soon  after  the 
Plaintiff  and  Defendant  had  joined  in  a  Commission  for  examining  of  Witnesses,  which 
was  for  the  same  ^L1tter  here  in  Question  ;  and  also  about  two  Days  before  the  Execu- 
tion of  the  Commission,  the  said  Defendant  caused  the  Plaintiff  to  lie  arrested  when 
he  was  preparing  for  the  said  Commission,  so  that  the  Plaintiff'  could  not  execute  the 
same. 

The  Plaintiff  prays.  That  the  Defendant,  for  such  his  Abuse,  being  against  the  ancient 
Privilege  of  this  Court  to  Suitors,  that  are  in  the  Management  of  their  Causes  in  this 
Court,  may  stand  committed,  and  pay  the  Cost  of  the  last  Commission  and  Damages 
sustained  by  the  said  Arrest. 

[23]  The  Defendant  insisted,  he  was  ignorant  of  such  Privilege,  and  that  tlie  Plaintiff' 
was  now  in  Execution. 

This  Court,  in  Favour  of  the  Defendant,  spared  the  Commitment,  but  ordered 
him  to  pay  the  Plaintiff  Costs  of  the  last  Commission ;  as  also  his  Costs  and  Damages 
sustained  by  Reason  of  the  Arrest,  Imprisonment  and  Prosecution  thereon,  and  referred 
to  a  Master  of  this  Court  to  tax,  and  that  the  Plaintiff  giving  a  new  Judgment  for  the 
Debt  in  Question,  the  Defendant  shall,  at  his  the  Defendant's  Charges,  presently  release 
and  discharge  the  said  Plaintiff'  out  of  Execution,  and  the  Defendant  to  be  at  the 
Charges  of  a  new  Commission,  and  the  Plaintiff  to  take  an  Injunction  till  hearing  of 
this  Cause. 

Wiseman  ccmtra  Foster 
20  Car.  2.  fo.  731  [1668-69]. 
Marriage  with  Consent,  &c. 

The  Plaintiff's  Father,  George  Brigges,  by  Will  devised  to  the  Plaintiff  Anne  £500 
for  her  Portion,  which  was  appointed  to  be  paid  her  at  the  Age  of  one  and  twenty  Years, 
or  Day  of  Marriage,  and  made  the  Defendant,  Dame  Anne  Foster,  his  then  Wife,  and 
his  Son  George,  his  Executors  ;  and  by  a  subsequent  Clause  in  his  Will  declared.  That 
it  should  [24]  be  in  the  Power  of  his  Executors,  to  order  and  dispose  of  the  Plaintiff's 
Portion,  according  to  their  Discretion,  to  the  Use  of  the  rest  of  the  Children,  unless 
the  plaintiff  should  marry  by  the  Advice  and  Consent  of  the  Defendant,  Dame  Anne. 
and  others,  who  were  Overseers  of  his  Will,  or  the  greater  Part  of  them  :  And  the 
Defendants  insist.  That  the  Plaintiff"  hath  married  without  such  Consent,  therefore 
ought  to  have  but  £250.  Whereas  the  Plaintiff  insists.  That  the  said  Clause  was  intended 
only  in  terrorem  and  Awe  to  the  Plaintiff  Anne,  to  induce  her  to  take  heed  how  she 
married,  and  not  that  she  should  lose  any  Part  of  her  Portion,  so  as  she  married  one 
who  deserved  the  same,  which  she  hath  done  with  the  Consent  of  the  major  Part  of 
the  Overseere. 

The  Defendants  insist.  That  the  Plaintiff'  marrying,  as  aforesaid,  ought  to  have 
but  £250  as  by  the  Memorandum  in  the  Will,  and  the  rest  to  be  distributed  amongst 
the  other  Children  of  the  Testator. 

But  the  Plaintiff  insists,  That  in  this  Case  there  was  not  by  tlic  Will  any  Devise 
over  to  the  said  other  Children. 
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This  Court,  upon  reading  tlu-  Proofs  touching  the  Approbation  of  *  ";  "'^^o^i  n 
of  the  Overseers   arul  their  ("onscnt  to  the  Plaint.tt  s  .Marriage,  decreed  tlie  [25]  De- 
lenltits  to  pi;  tile  i;5()0  and  Damages.      See  1  Cha.  K.  84,  Fast  [2  Chan.  Kep.J  3tiG, 
.Ma.x.  Eq.  53  to  GO. 

Kowi.ioy  contra  Lancasteu. 
•21  Car.  2,  fo.  993  [1669-70]. 

Will.     Devise  of  .Money  to  be  paid  at  a  Day  to  come.     Devisee  dies  beloie  the 
Day,  \et  payable  to  his  Administrator. 

Tiiat  Matthew  Lancaster  beiiucathed  to  John  Creeke,  £100,  tlnis,  (viz.)  £50  in  one 
Montli  after  the  Expiration  of  liis  Apprenticeship,  and  the  other  £50  within  (me  whole 
Year  after  t  lie  E-xjiiration  of  the  said  Apprenticeship,  and  made  the  Defendant  Executor  : 
'I'lrit'the  Vppientii'eship  expired  29  Sept.  160-1,  but  John  Creeke  dying  before  the 
l^'gacy  was  jxiiil.  the  Defendant  refuses  to  pay  it  to  the  Plaintifi"  the  Adminhstrator 
of  the  .said  John  Creeke. 

The  Defendant  insists.  That  he  paid  tlie  fifty  Pound  due  within  a  Month  after  the 
Expiration  of  the  said  Apprenticeship,  and  tliat  the  said  Jolm  Creeke  died  before  tlie 
whole  Year  after  the  I''x|)iratioii  of  iii.><  .Vppienticeship  was  expired,  and  therefore  the 
other  fifty  Pound  was  not  due  to  tiie  Plaintiff'. 

This  (oiirt  lieinga.ssisted  witli  Judges  were  clear  of  Opinion,  That  tlie  said  Legacy 
was  Debitiim  in  jirteseiiti  solveiuV  in  futiini,  and  decreed  the  said  fifty  Pound  to  be 
paid  to  the  Plaintiff"  with  Damages. 

[261  Fry  contra  Porter. 

21  Car.  2,  fo.  568  [1669-70]. 

Will.     [S.  C]  Eq.  Abr.  Ill,  c.  4  ;   1  Mod.  300  ;  1  Chan.  Ca.  138. 

Tiiat  the  Earl  of  Newport,  deceased,  by  his  Will  devi.sed  to  the  Plaintiff  the  Lady 
.Vniie,  tiie  .Messuage  called  Newport  House,  with  the  Appurtenances,  thus;  (viz.) 
1  do  give  and  heciueath  unto  the  Lady  Anne,  Counte.ss  of  Newport,  my  dear  Wiie, 
all  that  my  IIou.se  called  Newport  Hoase,  and  all  otiier  my  Tenements  and  Heredita- 
ments whatsoever  in  .Middlesex,  for  her  Life  ;  and  after  her  Decease,  I  do  give  and 
bequeath  the  said  House,  and  all  other  my  Tenements  and  Hereditaments,  as  aforesaid, 
to  my  Grandchild  the  Lidy  .\nne  Knowles,  the  Daughter  of  Nicholas  Earl  of  Banbury, 
iiy  the  Lady  Isabella  my  Jate  Daughter,  and  to  the  Heirs  of  her  Body  lawfully  to  be 
iH'gotten.  Provided  always,  and  upon  Condition,  that  my  said  Grandcliild,  the  Lady 
.\nne  Knowles,  do  marry  with  the  Con.sent  of  my  said  W'ife,  and  of  Charles  Earl  of 
Warwick,  iind  Edward  Earl  of  Manchester,  or  the  major  Part  of  them.  And  in  f "ase 
the  said  Lidy  .\nne  Knowles  do  and  shall  marry  witliout  tlie  Consent  of  my  said  Wife, 
and  the  major  Part  of  my  Trastees  aforesaid,  or  sliall  liappen  to  depart  tliis  Life  witliout 
any  Issue  of  her  Body  ;  then  I  will  and  [27]  beijueath  all  the  said  Premisses  unto  my 
Grandson  Ckorge  Porter,  Son  of  my  deceased  Daughter,  the  Lady  Anne,  late  Wife 
of  Thom.us  Porter  Esq..  and  to  his  Heirs  for  ever. 

The  Bill  is  to  be  relieved  against  the  Forfeiture  of  the  said  Estate,  for  not  perform- 
ing the  said  Condition  in  the  Will,  and  marrying  against  the  Consent  of  the  Trustees 
and  the  .Mother  :  Yet  the  said  Mother  was  told,  That  the  Plaintiff  was  about  to  marry, 
and  said  nothing  to  the  Contrary  ;  whereupon  the  Plaintiff  married  and  hath  Issue. 

The  PlaintiflF  insisting,  That  if  any  Error  was  committed  in  marrying,  it  was  through 
Ignorance  and  not  01)stinacy,  she  the  Plaintiff  being  very  young,  and  knew  not  of  the 
Proviso  or  Condition  in  the  said  Will ;  and  it  would  be  very  unreasonable  to  make 
the  IIappine,ss  of  the  Plaintiff  to  depend  upon  tlie  Consent  of  Strangers  in  Point  of 
Marriage,  to  put  it  into  their  Power  to  keep  her  dui-ing  her  Life,  either  from  marrying, 
or  from  her  Estate,  and  thereby  make  them  Masters  of  lier  Affection  or  Fortune,  and 
to  disinherit  her  and  her  Children. 

But  the  Defendant  insi.sts.  That  the  reason  of  inserting  the  said  Proviso  into  the 
.said  Will  was,  that  the  Plaintiff  the  Luiy  Anne  might  be  disposed  of  in  [28]  Marriage 
without  Dispiragement.  and  therefore  tliat  she  should  marry  with  the  Consent  of 
the  said  Countess  and  the  two  Earls,  or  the  major  Part  of  them  ;  and  of  tliat  otlier 
Clause,  (viz.)  That  if  she  married  without  such  Consent,  then  he  gave  the  said  House 
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and  Premisses|[to' the  said  Defendant  George  Porter,  the  Infant,  and  liis  Heirs  for  ever  ; 
and  that  the  said  Lady  Anne  having  married  a  Person  very  unequal  to  lier  Fortune, 
and  without  such  Consent,  as  afore.said,  having  httle  or  no  Estate,  liad  made  a  wilful 
Breach  of  the  said  Proviso,  or  Condition  in  tlie  said  Grandfather's  Will ;  and  the  said 
(ieorge  Porter  claims  the  said  House  to  him  and  his  Heirs,  by  Virtue  of  the  said  Con- 
dition and  Limitation  over  to  him  by  the  said  ^^'ill,  the  Construction  whereof  is  to  be 
made  out  of  the  Will  it.self,  and  not  otlierwi.se  ;  and  the  said  Lady  Anne  had  Notice 
nf  the  .said  Will  before  Marriage,  there  being  Discourse  of  it  by  the  Trustees  to  her; 
and  so  the  Lady  Anne  ought  not  to  be  relieved  against  the  said  Forfeiture  or  Limitation 
aforesaid. 

This  Court,  with  the  Judges,  and  <m  Perusal  of  Precedents,  are  clear  of  Opinion 
and  fully  satisfied.  That  the  Plaintiff'  ought  not  to  be  relieved  against  the  said  Forfeiture, 
and  that  the  same  was  such  [29]  as  ought  not  to  be  relieved  in  Equity,  and  dismissed 
the  Plaintiffs  Bill. 

Vide  this  case  in  1  Ahxl.  Eep.  p.  300  with  Counsels  and  Judges  Arguments, 
seriatim. 

Shalmek  contra  Tresham.  • 

21  Car.  2,  fo.  560  [1669-70]. 

Bill  to  discover  Settlements  in  Trust.     Plea,  That  the  Defendant  is  a  Scrivener,  and 
had  taken  Oath,  not  to  discover  the  Secrets  of  his  Clients,  Over-ruled. 

The  Bill  is  to  discover  the  Deeds  of  several  Lands,  and  whether  they  were  not  made 
in  Trust,  and  whether  the  Debt  demanded  by  the  Plaintiff  were  not  mentioned  in  a 
Schedule  thereunto  annexed. 

The  Defendant  pleaded,  That  he  was  a  Scrivener  by  Profession,  and  hath  taken  the 
accustomed  Oath  that  Scriveners  do  before  they  are  made  free  in  London,  whereby 
he  is  obliged  not  to  discover  the  Secrets  of  those  Persons  Business  that  employ  him 
in  that  Trade,  without  their  Leave  ;  and  that  he  was  employed  by  and  assisted  Sir 
John  Langham  in  the  Purcliasing  of  the  said  Lands,  and  the  Writings  concerning 
the  Premisses  he  ch-ew,  and  hath  the  keeping  thereof  by  the  said  Sir  Jolm's  Direction, 
and  so  ought  not  to  discover  the  said  Writings,  contrary  to  his  Trust,  nor  any  Thing 
relating  to  this  Matter. 

[30]  This  Court  declared,  That  the  Oath  of  a  Scrivener  doth  not  oblige  from  a  Dis- 
covery, more  than  the  Oath  of  any  other  Freeman  of  London  :  And  if  it  had  been  in 
the  Case  of  a  Counsellor  at  Law,  the  said  Plea  had  been  insufficient  in  this  Case  ;  and 
over-ruled  the  Plea,  saving  he  is  not  to  answer  to  whom  he  paid  the  Purchase  Money. 

Alford  contra  Pitt. 

21  Car.  2,  fo.  181  [16G9-70]. 

Demurrer.     Eemedy  at  Law.     Award. 

The  Plaintiff's  Suit  is  to  have  the  Benefit  of  an  Award.     To  which  the  Defendant 
demurred,  and  says,  That  the  Plaintiff  ought  to  take  his  Eemedy  at  Law. 
This  Court  over-ruled  the  Demurrer. 

Langton  &  al'  contra  Tracy  &  Astre\'. 

21  Car.  2,  fo.  .376  [1669-70]. 

Payment  of  Debts. 

The  Bill  is  to  have  the  several  Debts  due  to  the  Plaintiffs,  being  Creditors  of  the 
Defendant  Eoberts,  paid. 

the  CA.se  is  (viz.) 

That  Thomas  Eoberts  conveyed  the  Manor  and  Lands  in  Question  to  the  Defendant 
Tracy  for  Payment  thereof,  and  of  his  other  Debts  ;  but  before  that  Conveyance  to 
Tracy,  the  Defendant  Nicholas  standing  ingaged  as  Surety  for  the  said  Eoberts  [31]  for 
several  of  the  Debts,  the  said  Eoberts  made  tlie  said  Nicholas  a  Lease  of  the  Premisses 
for  sixty  Years  at  a  Pepper-Corn  Eent ;  and  such  Lease  being  made,  and  no  Care  taken 
for  satisfying  the  Debts,  the  Plaintiffs  sue  the  said  Eoberts  for  their  Debts,  so  to  avoid 
such  Prosecution,  made  the  aforesaid  Conveyance  to  Tracy  in  Fee,  upon  special  Trust 
to  pay  all  his  Debts ;  but  Tracy  combining  with  the  Defendant  Astrey,  who  had  pro- 
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cured  the  said  Nicholas  to  assign  the  said  Lease  to  him,  after  Notice  of  the  Trust,  con- 
trived a  Conveyance  of  tlie  Premisses  from  Tracy  to  liini  the  said  Astrey  by  Way  of 
Bargain  and  Sale  inrolled,  .so  that  Astrey  pretends  him.self  a  Purchaser  of  the  Premisse.s 
from'tlie  said  Thonnis  I?<>berts,  and  not  under  the  said  Deed  of  Trust,  or  Lease  and 
Assignment,  and  pretends  the  Trust  is  destroyed,  the  said  Conveyance  being  not  in- 
rolled,  whereas  the  said  Deed  was  well  executed,  and  the  Trust  accepted,  by  which 
the  .said  Deed  cannot  in  Kijuity  be  made  void  until  Payment  of  the  said  Debts. 

The  Defendant  .\strey  insists,  That  the  Deed  to  Tracy  for  the  payment  of  Debts 
wiis  a  void  Deed,  as  against  a  Purcha.sor,  there  being  no  Cieditor  party  or  privy 
[32]  thereto,  nor  any  Si-hedule  of  Debts  thereunto  annexed,  and  that  the  said  Convey- 
ance was  voluntarv,  and  made  only  between  Roberts  and  his  Wife,  and  Tracy,  and  the 
Creditors  not  I'arties  thereto ;  and  tliat  by  the  said  Conveyance,  Eoberts  was  to  have 
all  such  Money  out  of  the  Premises,  from  Time  to  Time,  as  he  thought  fit  for  the  Liveli- 
hood and  Sul)sistence  of  himself,  liis  Wife  and  Family,  and  that  the  said  Conveyance 
to  Tracv  being  voluntary,  and  in  its  Nature  but  in  Trust  for  Roberts,  and  revokable 
by  himafter  the  Conveyance  to  Astrey;  and  Roberts  liaving-exhibited  a  Bill  again.st 
Tracy,  to  set  aside  tlie  said  Conveyance,  Tracy  surrendered  the  same  to  Roberts,  wlio 
revoked  it,  and  both  cancelled  it ;  and  afterwards  Roberts  and  his  Wife  conveyed 
the  Premisses  to  Astrey,  and  levied  a  Fine  thereon. 

But  the  Plaintiff  insists,  That  after  the  Conveyance  to  Tracy  was  made,  he  declared 
he  would  pay  the  Plaintiff's  Debts,  which  is  proved  by  the  Plaintiff  Sir  John  Kniglit. 

The  Defendant  insists.  That  Sir  John  Knight  is  interested  and  intitled  to  some 
of  the  Debts  in  Question,  and  continued  a  Plaintiff  throiighout  the  Cause,  and  is  not 
struck  out  of  the  Bill,  and  is  but  a  single  Witness,  and  his  Evidence  denied  by  the 
Defendant's  Answer,  and  therefore  his  Deposition  ought  not  to  be  read. 

[33]  i'lii''  Court  declared,  they  would  see  Precedents  where  a  Conveyance  made 
voluntarily  for  Payment  of  Debts,  and  no  Creditors  named  or  appearing  in  any  fix'd 
Certainty  of  the  Persons,  and  with  a  Proviso  for  the  Grantor  to  have  Maintenance 
out  of  tlie  Premisses,  conveyed  for  himself  and  Family,  without  Limitation  of  liow 
much  ;  whether  such  Conveyance  be  revokable  liy  the  Grantor  and  Grantee. 

This  Court,  with  the  Assistance  of  the  Judges,  were  clear  of  Opinion,  That  the 
Deed  from  Thomas  Roberts  to  Tracy,  and  the  Trust  thereby  created,  were  made  and 
created  with  an  honest  Intention  to  pay  the  Debts  of  the  said  Thomas  Roberts,  and 
that  the  same  was  not  fraudulent,  though  no  certainty  of  the  Debts  appear  therein  ; 
but  the  same  being  made  on  a  Trust,  wliich  was  a  good  Foundation,  and  a  just  and 
honest  Consideration,  and  none  of  the  Creditors  complaining  of  any  fraud,  the  same 
ought  to  be  taken  as  a  good  Deed,  and  the  Defendant  Astrey  coming  in  under  this 
Deed,  and  having  Notice  of  this  Trust,  and  paying  the  Debts  under  it,  ought  to  receive 
no  Countenance  in  this  Court,  but  the  Estate  ought  to  be  charged  with  the  same, 
in  whose  Hands  soever  the  same  shall  come,  and  decreed  the  Deed  of  Purchase  from 
the  said  Roberta  to  Astrey  to  be  set  aside,  and  Astrey  to  account  for  the  Profits,  &c. 
[34]  and  the  Plaintiffs,  and  all  the  Creditors  to  be  paid  their  Debts  out  of  the  said  Estate. 

Eyre  contra  Good  &  al'. 
21Car.  2,  fo.  211  [1669-70]. 
Award. 
The  Bill  is  to  be  relieved  against  a  Bond  of  £1000  Penalty  for  the  Performance 
of  an  Award,  whereby  Possession  and  Profits  of  Lands  are  awarded  to  the  Defendant. 

Th(!  Defendant  insi.sts.  That  there  was  no  Surprize  in  the  said  Award,  but  the  said 
Award  was  by  the  Direction  of  the  Plaintiff's  Friends,  and  says,  it  ought  not  to  be 
set  aside,  which  if  it  was.  it  would  involve  many  Suits ;  and  insisted,  That  the  said 
Award  is  in  the  Nature  of  an  Agreement,  and  ought  to  be  performed. 

This  Court  taking  Notice,  that  the  Award  in  Question  was  not  made  by  the  Order 
of  this  Court,  but  that  it  proceeded  from  the  voluntarv  Submission  of  the  Parties  ; 
two  Judges  being  chosen  by  themselves,  who  declared  their  Opinion,  That  they  saw 
no  Cause  to  decree  the  Award  to  be  set  aside,  nor  on  the  other  side  to  confirm  it,  or 
to  relieve  the  Plaintiff ;  but  ordered  both  Bills  to  be  dismiss'd,  the  Plaintiff  electing 
to  go  to  Law :  This  was  heard  by  Justice  Tirrel. 

,  [35]  This  Cause  to  be  re-heard  before  the  Lord  Keeper,  being  assisted  with  Judge 
>\  ild,  who  confirmed  the  Order  above. 
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Hale  confra  Acton. 

21  Car.  2,  fo.  409  [1669-70]. 

Devise  by  Will,  and  an  Agreement  about  a  Portion,  not  intended  several  Sums. 

That  Edward  Eltonhead  by  his  Will  gave  the  Defendant  Mrs.  Gilbourne  £1000, 
to  be  first  paid  after  his  Debts,  besides  a  Share  out  of  the  Dividend  of  the  Estate,  when 
as  after  the  making  the  said  Will,  the  said  Edward  Eltonhead  and  Henry  Gilbourne, 
Father-in-Law  to  the  Defendant  Mary  Gilbourne,  before  her  Marriage  came  to  an  Agree- 
ment, for  what  the  said  Mary  should  have  out  of  the  said  Estate,  and  that  there  should 
be  but  £1100,  and  the  same  was  to  be  in  full  of  what  was  intended  her  thereout,  and 
that  the  said  Edward  Eltonhead  often  so  declared,  and  in  his  Life-time  paid  £500, 
and  after  his  Death  his  Executor  jiaid  £100  more  in  pursuance  of  the  said  Agreement, 
so  as  the  chief  Point  then  controverted  being,  whether  the  said  Defendant  Mrs.  Gilbourne 
ought  to  have  the  £1100  Portion,  and  £1000  Legacy,  mentioned  in  her  Father's  Will, 
or  that  he  intended  to  give  her  anv  more  out  of  his  Estate  than  the  said  £1 100. 

[36]  The  Master  of  the  Rolls  declared,  That  the  £1100  ought  to  be  in  full  of  wliat 
the  Defendant  Gilbourne  was,  and  ought  to  have  out  of  the  said  Estate,  and  decreed 
accordingly. 

This  Cause  came  to  be  re-heard  before  the  Lord  Keeper  Bridgman.  who  declared 
he  saw  no  Cause  to  alter  the  said  former  Decree,  and  so  confirmed  it. 

Brabant  contra  Perne. 

21  Car.  2,  fo.  14G  &  344  [1669-70]. 

Copies  of  Depositions,  not  to  be  recorded  or  exemplified. 

Depositions  of  Witnesses  under  the  hand  of  a  Six  Clerk,  then  in  a  Cause  between 
Butt  and  Perne,  about  thirty  Years  since,  the  Plaintifi'  in  this  Cause  prayed  the  same 
might  be  recorded,  the  Record  of  the  original  Depositions  in  that  Cause  being  lost. 

But  the  Defendant  Perne's  Counsel  insisted,  it  would  be  of  dangerous  Consequence 
and  Precedent,  to  suffer  Copies  of  Depositions  to  be  recorded,  and  used  as  Evidence 
in  Case  of  Title  of  Land,  there  being  no  Cause  in  Court  or  Parties  to  the  said  former 
Suit,  there  being  since  the  Dismission  of  the  said  former  Suit  two  Trials  brought  by 
the  said  Butt  concerning  the  said  Things  in  Question,  upon  both  which  two  Nonsuits 
passed  against  the  .said  Butfs  Title,  the  Witnesses  which  were  examined  [37]  in  thi.s 
Court  being  all  then  living,  and  two  Verdicts  upon  full  Evidence  on  both  Sides ;  and 
one  other  Verdict  since  1664,  hath  been  found  for  the  Defendant's  Title  against  the 
now  PlaintiflF's  Title,  and  .some  of  the  Witnesses  at  the  said  Trial  have  sworn  otherwise 
than  is  expressed  in  those  Copies  of  the  Depositions,  which  the  Plaintiff'  would  have 
now  recorded  and  exemplified. 

This  Court  would  not  allow  the  said  Copies  of  the  Depositions  to  be  recorded  or 
exemplified,  but  they  being  before  ordered  so  to  be  by  the  Master  of  tlie  Rolls,  it  is 
ordered  they  shall  be  vacated  and  made  void  and  cancelled,  and  taken  off'  the  File. 

Alexander  ronlra  Alexander. 

21  Car.  2,  fo.  324  [1669-70]. 

Bill  to  discover  Assets. 

The  Suit  is  to  discover  the  Estate  of  Richard  Alexander  deceased,  which  is  come 
to  the  Defendant's  hands,  to  .satisfy  a  Debt  of  £300  due  to  the  Plaintiff  from  the  said 
Richard  Alexander. 

The  Defendant  insisted.  That  the  Plaintiff  ought  not  to  have  Relief  in  this  Court, 
in  regard  the  Assets  in  the  Defendant's  hands  were  legal  Assets,  and  nothing  appeared, 
but  tliat  the  Plaintiff  had  her  proper  Remedy  at  Law,  having  not  proved  [38]  any 
Thing  more  to  be  in  the  Defendant's  hands  than  was  confessed  in  the  Defendant's 
Answer. 

But  the  Plaintiff  insisted.  That  this  Court  hath  directed  Accounts  in  Cases  of  this 
Nature  to  avoid  Circuity  of  Action,  and  further  Cliarge  and  Trouble  of  Suits ;  and 
that  this  Court  being  possess'd  of  the  Cause,  and  the  Parties  at  Issue  on  Proofs,  the 
same  was  as  proper  for  this  Court,  as  at  Common  Law. 
0.  L— 20 
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Tlii.s  Court  oTdored  Procodents  to  be  scarclied,  whore  tlii.s  Court  hath  directed 
\ccoiints  and  «iven  Krli.f  in  tlii.s  Ca.se,  and  the  Cause  coming  to  he  lieard  on  the  Pre- 
cedeiit.>f  and  Merits  thereof,  and  the  I'laintiffs  irisi.sted,  tliat  there  i.s  .sufficient  Asset.s 
of  the  .said  Kichard  .Alexander  come  U<  tlie  Defendants  liands,  to  satisiy  the  Plaintifi's 
Delit    with   Overphis.  ,.        .,       -n  .    .        r 

'I'liis  Court  decreed  the  Defendant  to  come  to  an  Account  for  tlie  Estate  ot  one 
Blaekhall,  unadministered. 

[39]  Y.\TE  crmira  HooKE. 

21  Car.  2,  fo.  939[lG69-70]. 

Mortgage  by  Demise  and  Re-demise. 

Tliat  John  Ilele.  on  tlie  23d  Dec.  1054,  for  £2000  mortgaged  Longs  Court  and  other 
Lands  to  .Jas])er  Edwards,  his  Executor.s,  Adinini.strators  and  Assigns,  for  ninety- 
nine  Years,  and  tlie  said  Edwards  on  the  2r)th  of  Dec.  1C>54,  re-demised  the  .same  to 
the  .sai<l  .loliii  Ilele  for  '.)8  Years  at  a  Pepper-Corn  Kent,  on  Condition.  That  if  the 
.said  .loliii  Hell',  his  Heirs,  Executors,  Administrators  and  Assigns,  did  not  pay  to  tlie 
s;iid  Jasper  Edwards,  his  Executors,  Achiiinistiators  and  A.ssigns,  £2150  at  a  certain 
Day  therein  mentioned,  that  then  the  said  Ke-deniise  to  tie  void,  and  covenanted  for 
him,  his  Heirs,  E.xecutors  and  Administrators,  to  pay  the  same  accordingly  ;  and  in 
Hillary  Term  1054,  the  said  John  Hele  acknowledged  a  Judgment  of  £4000  to  the 
said  Jasper  Edwards,  for  the  Performance  of  the  Covenants,  in  the  said  Demise  and 
Re-demise;  and  after,  in  1050,  the  said  John  Hele  for  £500  mortgaged  thie  said 
Premises  to  Joseph  Jackson,  his  Executors,  Administrators  and  Assigns,  reciting 
the  said  Mortgage  to  Jasper  Edwards,  to  have  and  to  hold  the  said  Premisses  to  the 
said  Joseph  Jackson,  his  Executors,  Administrators  and  As,signs,  for  the  Residue 
of  the  said  Term  demised  to  the  [40]  said  Jas])er  Edwards,  and  to  hold  the  Reversion 
to  the  said  Joseph  Jackson,  his  Heirs  and  Assigns,  for  the  Use  of  the  said  Joseph 
Jackson,  liis  Heirs  and  Assigns  for  ever,  on  Condition,  That  if  the  said  John  Hele, 
his  Executors,  &-c.,  paid  to  the  said  Jackson,  his  Executors,  &c.,£515  in  June  next 
following,  then  the  said  Deed  of  Mortgage  to  be  void,  and  the  said  John  Hele  to  re- 
enter as  in  his  former  Rstate  ;  and  the  .said  John  Hele  covenanted  with  the  said  Jackson, 
his  Heirs,  &c..  to  pay  the  said  £515,  and  for  further  Confirmation,  granted  to  the  said 
Jackson  all  his  Equity  of  Redemption  ;  and  afterwards  the  said  Edwards  and  Hele 
for  £2000  paid  by  Jackson  to  the  said  Edwards,  the  said  Edwards  and  Hele  assign'd 
the  said  Premisse,s  to  Jackson,  with  ('ondition  of  Proviso,  That  if  the  said  Hele,  his 
Heirs  or  Executors,  sliimld  pay  to  the  said  Jackson,  his  Executors,  &e..  £2000,  then 
the  .said  Demise  from  Hele  to  Edwards  to  be  void  ;  and  afterwards  in  1057,  Edwards 
assign'd  the  said  Judgment  of  £4000  to  the  said  Jackson,  his  Executors,  &e.,  and  the 
said  Hele  in  1000,  died,  leaving  the  said  Defendant  Sir  Thomas  Hooke  his  Nephew 
and  Heir. 

And  the  said  Jackson  having  made  his  ^Vill,  and  devised  to  his  Daughter  Sarah, 
Wife  of  the  Defendant  Alford  £2000,  and  to  the  said  Joseph  Jackson  his  Son  £2000, 
[41]  witb  his  Lands,  Tenements,  «&c.,  and  to  the  Heirs  of  his  Body;  and  for  Want  of 
l.s,sue,  then  the  one  Half  of  his  Lands  so  given  to  his  Daughter  Anne  Yate,  and  the 
other  Half  to  liis  Daughter  Earle,  and  the  Issue  of  their  Bodies  equally  ;  and  that 
in  Case  his  personal  Estate  fell  short,  then  every  Legatee  to  abate  in  Proportion  to 
make  it  up  the  one  Half,  and  the  other  Half  his  Son  Joseph  should  make  good  out 
of  what  he  had  bequeathed  to  him,  and  made  the  Defendants  Yate,  Earle  and  Aldworth 
Executors ;  and  if  his  Estate  should  amount  to  more  than  he  had  bestowed,  then 
that  the  said  Jo.seph  and  Sarah  should  have  the  one  Half  of  it,  and  his  son  Y'ate  and 
his  Wife,  and  his  Son  Earle  and  his  Wife,  and  what  Child  he  should  have  Hving  at  his 
Decease,  the  other  Half :  Afterwards  the  said  Joseph  Jackson,  having  in  his  Account 
accounted  the  said  Mortgage-Money  as  Part  of  his  personal  Estate  in  1001,  died,  leaving 
the  .said  Joseph  Jackson  his  Heir ;  that  no  Entry  had  been  made  either  by  the  Testator 
in  his  Life-time,  or  by  the  said  Joseph  his  Son  and  Heir,  upon  the  said  mortgaged 
Premisses  ;  but  the  said  John  Hele  and  Sir  Thomas  Hooke  had  received  all  the  Rents 
and  Profits. 

*^  So  a.s  the  Question  was,  whether  the  said  Mortgage-Monies  are  due  and  payable 
to  the  Heir  or  Executor  of  the  said  Testator  Joseph  Jackson. 
_    [42]  This  Court,  upon  reading  the  said  Deeds  and  Will,  conceived  that  there  was 


2  CHAN.  KEP.  43.  TOLSON  V.  LAMPLUGH  611 

no  Question  in  the  Case,  but  that  the  said  several  Sums  of  £2000  and  £500  being  the 
Mortgage-Money,  ought  not  to  go  to  the  Heir  but  to  the  Executors,  and  to  be  accounted 
Part  of  the  Testator's  personal  Estate,  he  having  hy  his  Will  given  his  real  Estate  by 
Name  to  his  Heir,  besides  his  Portion  of  £2000  and  one  fourth  Part  of  the  Overplus 
of  his  personal  Estate,  the  rather,  for  that  it  was  not  in  the  Power  of  the  Heir  to  dis- 
charge the  Judgment  or  the  Mortgage,  and  the  Monies  by  the  several  Provisoes  being 
made  payable  to  the  Executor,  and  not  the  Heir ;  and  the  original  Mortgage  being 
but  for  Years,  tho'  altered  by  Act  in  Law,  and  the  Testator  having  by  Will  charged 
the  Lands  devised  to  his  Heir  to  supply  the  Deficiency,  if  the  personal  Estate  should 
not  be  sufficient :  Whereas,  if  he  had  not  taken  the  Mortgages  to  be  Part  of  his  personal 
Estate,  he  would  have  supplied  the  same  out  of  the  Mortgages  ;  and  decreed  Sir  Thomas 
llookc  to  redeem,  and  he  pay  the  Plaintiff's,  the  Executors,  the  Mortgage-Money  witli 
interest. 

[43]  T01.SON  contra  Lamplugh. 

21  Car.  2,  fo.  786  [1669-70]. 
Depositions  taken  in  a  former  Cause  made  use  of — Proofs. 

The  Plaintiff  prays  Liberty  to  make  use  of  Depositions  taken  in  a  former  Cause, 
wherein  Henry  Tolson,  the  Plaintiff's  late  Father  deceased,  was  Plaintiff,  against 
Abraham  MoUine  and  his  Wife,  and  Mr.  Winstanley.  Defendants. 

The  Defendant  Lamplugh  insisted,  That  there  is  no  Colour  or  Ground  for  the  using 
the  said  Depositions  taken  in  the  Cause,  wherein  the  said  Henry  Tolson  was  Plaintiff 
at  the  Trial,  directed  those  Depositions,  being  taken  in  a  Cause  whereto  neither  the 
Defendants,  the  Lamplughs,  are  parties  ;  and  there  is  more  Difference  of  the  Title 
between  the  Defendants,  the  Lamplughs,  and  Mr.  Molline  and  Winstanley,  than  be- 
tween the  said  Lamplugh  and  the  Plaintiff  Tolson. 

The  Plaintiff  Tolson  insisted.  That  the  Defendants,  the  Lamplughs,  claimed  and 
derived  their  Title  under  Mr.  Molline  and  his  Wife,  and  Winstanley,  and  so  the  said 
Depositions  ought  to  be  used  at  the  trial,  which  the  Defendant  denied. 

This  Court  declared,  That  the  Depositions  in  the  said  former  Cause,  ought  not 
to  be  used  against  the  now  Defendants  the  Lamplughs,  unless  they  claim  imder  the 
[44]  said  former  Defendants  ;  but  if  they  do,  then  the  said  former  Depositions  ought 
to  be  admitted  as  E\'idence  against  them. 

HuNTON  contra  D.wiES. 

22  Car.  2,  fo.  38G  [1G70-71]. 

Bill  for  Remainder  of  Purchase  Money. 

The  Bill  is  for  £500,  Remainder  of  £2000,  which  1\L  Hugh  Ordley  was  to  pay  for 
the  Purchase  of  Land  to  the  Plaintiff's  Father,  which  £500  was  decreed  to  be  paid 
to  one  Castle  in  1637,  for  the  Use  of  the  Plaintiff',  which  £500  and  Interest,  comes 
to  £1181,  and  to  have  the  Defendants  the  Purchasors  of  the  Land  to  pay  it. 

To  which  Bill  the  Defendants,  the  Executors  of  Ordley,  pleaded.  That  Mr.  Ordley 
lived  in  London  till  1G62,  and  the  Plaintiff  might  have  had  Remedy  again.st  him.  and 
it  being  a  JDebt  thirty-three  Years  since,  and  no  Suit  commenced  against  Ordley  in 
his  Life-time,  nor  any  till  now,  and  the  Lands  injoyed  by  otliers  now,  and  the  Defend- 
ants the  Executors  have  nothing  to  shew  for  the  Payment  and  Case,  and  all  former 
Parties  concerned  therein  being  dead,  and  therefore  after  all  this  Time  the  Defendants 
hope  this  Court  will  not  suppose  that  the  .said  Money  is  unpaid,  or  that  the  Defendants 
ought  to  be  charged  therewith,  and  the  Defendants  being  Executors  and  [45]  Strangers 
to  all  the  Matters  aforesaid,  this  Court  held  the  Plea  and  Demurrer  good. 

Malpas  contra  Vernon. 

22  Car.  2,  fo.  360  [1670-71]. 

Bill  of  Review. 

A  Bill  of  Review,  to  reverse  a  Decree,  wliereby  tlie  Plaintiff  is  decreed  to  pay  more 
Money  than  by  his  Agreement  on  his  Purchase  he  was  to  pay. 

This  Court  declared.  That  without  a  special  Agreement  at  the  Time  of  the  Pur- 
chase, for  Payment  of  the  Debt  claimed  by  the  Defendant,  the  Plaintiff  ought  not  to  be 
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obliged  In-  the  Decree  to  pay  the  Defendants,  no  such  Agreement  appearing  by  the 
Decree,  or  any  Proof  offered  at  the  Hearing. 

'i"h.'  Defendant  insisted,  Tliat  Ijy  tlie  Troofs  tlierc  is  an  Agreement  proved,  whereby 
the  Defendant,  amongst  other  Creditors,  was  to  be  satisfied  his  Debt. 

Now  the  I'oint  being,  whether  any  S])ecial  Agreement  was  made  for  tlie  Tnrpose 
aforesaid,  and  the  Court  had  declared  no  new  Proofs  could  be  admitted  in  the  Cause, 
this  Court  ordered  by  Consent,  That  the  Cause  be  heard  on  tlie  said  Point  of  Agree- 
ment on  tlie  old  Proofs,  and  no  other. 

[46]  Comes  Castle-Haven  cont.  Undebhill. 

22  Car.  2,  fo.  lOfi  [1G70-71]. 

Bill  of  Review. 

This  is  a  Bill  of  Review,  to  reverse  a  Decree  in  12  Car.  1  [1G3G-37]  wherein  the 
now  Defendant  was  Plaintiff'  against  the  Lady  Vice-Countess  of  St.  Albans,  his  Wife, 
and  others.  Defendants:  The  Points  of  Error  were,  That  the  Decree  was  grounded 
on  a  Hill  exhibited  by  the  now  Defendant  against  the  said  Lady  St.  Albans,  his  then 
Wife,  and  was  made  by  Consent,  without  any  judicial  He<aring,  whereby  a  settlement 
and  Disposition  of  tlie  said  Lady's  Lands,  whei-eof  she  had  an  Estate  in  Fee,  was  made 
without  any  Fine  or  Recovery  levied  or  suffered,  or  any  other  legal  Act  done,  to  bar 
and  bind  her  or  her  Inheritance,  which  the  said  Plaintiff  conceives  could  not  be  done, 
the  said  Lady  being  a  Feme  Covert,  and  could  not  in  Law  or  Equity  Consent,  nor  could 
her  Trustees  by  her  Consent  cliarge  the  Inheritance,  wherein  they  had  no  legal 
Assurance. 

The  now  Defendants  insist.  That  2  Car.  1  [1626-27],  the  said  Lady  St.  Albans, 
after  her  Intermarriage  with  the  now  Defendant,  did  settle  £300  per  Annum,  and 
several  Recoveries  were  suffered,  whereby  the  same  would  have  come  to  the  Defendant 
after  tlie  said  Lady's  Death,  as  an  Estate  in  [47]  Fee,  the  said  Lady  dying  without 
Issue. 

That  afterw.irds  the  said  Lady  and  the  Defendant  came  to  another  Agreement, 
viz.  That  the  Defendant  should  have  £400  per  Annum  out  of  the  said  Lady's  Estate,  to 
him  and  his  A.ssigns  for  Life,  and  in  Consideration  thereof  the  said  Defendant  agreed 
to  ((uit  and  debar  himself  of  and  from  all  Claim  and  Interest  to  any  of  the  rest  of  the 
said  Lady's  E.state,  real  or  personal,  during  their  joint  Lives,  or  after  her  Death  ;  and 
in  Case  of  Failure  of  Payment,  or  the  said  Lady's  Death,  the  Defendant  was  to  enter 
into  all  the  Estate  for  Satisfaction  ;  which  said  £400  per  Annum  was  settled  by  Deed 
tripartite,  14  Car.  1  [1038-39],  and  the  said  Agreement  and  Settlement  was  confirmed 
by  a  Decree  17  Car.  1  [1641-42],  by  the  Consent  of  all  Parties,  and  that  the  said  Lady  by 
Will  gave  aw,ay  from  this  Defendant  all  her  Lands  and  personal  Estate,  which  tlie  De- 
fendant had  given  her  Power  to  do,  and  she  died,  and  for  Non-payment  of  the  said  £400 
per  Annum  the  Defendant  entrcd  upon  the  Lands,  liable  to  the  Payment  thereof,  and 
the  Defendant  hopeii  the  said  Decree  shall  not  be  reversed. 

The  Plaintiff  insists.  That  the  Title  in  Law  in  the  Lady's  Estate  was  in  Trustees 
before  her  Marriage  with  the  Defendant,  and  so  agreed  to  be  continued  without  his 
intermedling  therewith,  he  bringing  [48]  no  additional  Estate  to  the  said  Lady,  and 
that  there  was  no  Fine  levied  to  the  Trustees,  or  otherwise,  of  her  Instate  of  Inherit- 
ance, and  that  the  Uses  ujion  the  Recoveries  were  with  Power  of  Revocation  in  the 
Lady  alone,  and  that  Pursuant  to  such  Power,  by  Deed  14  Car.  1  [1638-39]  she 
revokc<l  the  .same,  and  settled  the  same  in  Trust  for  such  Persons  and  their  Heirs,  as 
she  by  her  Will  should  appoint,  and  that  the  said  tripartite  Indenture  and  Decree  did 
not  discharge  the  Trust,  nor  take  Notice  of  the  Recoveries,  and  that  the  said  Lady  in 
1G:)9  did  appoint,  that  her  Tru.stees  upon  the  said  Recoveries  shall  convey  Part  of  her 
Land  to  the  Plaintiff  Solrncs's  Father,  and  the  Plaintiff  Terrell,  and  the  rest  to  her 
Heir  at  Law;  and  that  in  1650,  the  said  Land  came  first  to  be  charged,  which  was 
after  the  Lady's  Death,  and  presently  after  tliere  appeared  Infancies,  which  was  the 
Reason  the  said  Decree  was  not  sooner  impeach'd. 

This  Court  being  assisted  with  the  Judges,  taking  into  Consideration  the  Lengtli 
of  nme  since  the  Decree  was  made,  and  how  long  they  were  resting  under  it  without 
any  Complaint,  and  that  the  Heirs  have  a  Benefit  by  the  Lady's  separate  Power  of 
jJisposing,  who  disposed  accordingly  by  her  Will. 
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[49]  This  Court,  with  the  Judges,  declared  and  are  of  Opinion,  that  tlie  said  Decree, 
grounded  on  the  tripartite  Indenture  14  Car.  1  [1638-39],  was  and  is  a  good  Decree, 
and  ought  to  be  perform'd ;  and  dismi.ss  the  Bill  of  Review. 

White  contra  Ewens  &  Al'. 

22  Car.  2,  fo.  237  [1670-71]. 

Appeal  from  a  Decree. 

This  is  upon  an  Appeal  from  a  Decree,  the  Case  being.  That  Dame  Anne  Brett, 
Relict  of  Sir  Alex.  Brett,  having  a  Jointure  in  the  Manors  and  Lands  of  Whitstanton, 
and  Alexander  her  Son  having  on  the  Marriage  with  Elizabeth,  the  Daughter  of  Sir 
William  Kirkham,  agreed  to  settle  £250  per  Annum  Jointure  on  the  said  Elizabeth  ; 
but  being  disabled  to  do  it,  by  Reason  of  Dame  Anne's  Jointure,  he  being  seised  only 
of  £120  per  Annum  in  Whitland,  and  the  reversion  of  Yarkcombe.  the  said  Alexander 
agreed  with  the  said  Dame  Anne,  that  his  Heirs,  Executors  or  Administrators,  should 
pay  yearly  after  his  Death,  to  Sir  Humphrey  Lind  and  George  Brett,  £250  per  Annum 
during  the  said  Dame  Anne's  life,  if  the  said  Elizabeth  should  so  long  live  ;  and  there- 
upon the  said  Dame  Anne  joined  with  the  said  Alexander  in  a  Grant  of  a  Rent-charge 
of  £250  per  Annum  out  of  Whitstanton,  for  [50]  the  Jointure  of  Elizabeth  ;  and  Alex- 
ander 12  Jac.  1  [1614-5]  demised  Whitland  and  Yarkcombe  to  Lind  and  Brett  the  said 
Trustees,  for  an  hundred  Y'ears,  to  commence  immediately  after  such  Time  as  the 
Heirs,  Executors,  or  Administrators  of  Alexander  should  fail  to  pay  the  said  £250  per 
Annum  to  the  said  Trustees,  during  the  Life  of  the  said  Elizabeth. 

That  15  Jac.  1  [1617-18]  thesaid  Alexander  died,  and  there  being  a  failure  of  Pay- 
ment of  the  £250  by  the  Children,  Executors,  &c.,  of  the  said  Alexander,  to  the  said 
Elizabeth,  or  to  the  Trastees,  for  the  Use  of  the  said  Dame  Anne,  the  said  Dame  Anne 
paid  the  same  out  of  Whitstanton,  and  thereby  the  said  Lease  of  100  Years  of  Whitland 
and  Yarkcombe  did  commence  ;  and  thereupon  she  entred,  and  received  the  Profits 
of  Whitland,  and  the  said  Dame  Anne  paid  the  £250  during  the  Life  of  the  said 
Elizabeth. 

That  the  said  Alexander  leaving  three  Children,  viz.  Robert,  Mary,  and  Anne  wholly 
unprovided  for,  and  by  Agreement  the  said  Dame  Anne  was  to  pay  £80  per  Annum 
for  the  said  Children's  Maintenance,  from  the  Death  of  the  said  Elizabeth  their  Mother  ; 
and  that  the  said  Dame  Anne  and  her  Trustees  should  assign  the  said  Lease  of  100 
Years  to  the  said  Children,  when  at  Age. 

[51]  That  17  Jac.  1  [1619-20]  the  said  Lease  was  assigned  to  the  Children,  to  com- 
mence from  1636,  that  the  said  Dame  Anne  paid  the  said  £80  per  Annum  Maintenance, 
which  with  £1750  she  had  paid  to  the  said  Elizabeth,  amounting  to  more  than  the 
Value  of  the  said  Lease  of  Whitland,  whereof  she  received  the  Profits,  till  about  1636, 
the  said  Mary  one  of  the  Children  being  dead,  and  that  the  Defendant  Ewens  having 
married  Anne  the  other  Daughter,  they  and  the  said  Robert  Brett  the  Son  held  the 
said  Premisses  as  Joint  tenants,  by  Virtue  of  the  said  Lease ;  but  the  said  Robert  Brett 
receiving  more  of  the  profits  than  his  Share,  the  Defendant  Ewens  and  his  Wife  sued 
out  a  Writ  of  Partition  in  1654,  a  Moiety  was  delivered  to  the  Defendant  Ewens,  and 
Judgment  given,  that  the  same  should  lie  held  in  Severalty  ;  and  the  defendant  Ewens, 
12  Car.  2  [1660-61]  for  £132  Fine,  and  £20  per  Annum,  demised  Part  thereof  to  the 
Defendant  Nurse,  who  assigned  to  the  Defendant  Rutland. 

That  the  Plaintifl'  White  insi-sting.  That  Robert  Brett  acknowledged  a  Judgment 
to  Richard  White  in  1644,  extended  the  Defendants  Moiety,  and  brought  an  Ejectment, 
and  got  a  Verdict  by  Surprise  ;  since  which  the  Defendant  brought  an  Action,  and 
obtained  a  Verdict  ;  whereupon  the  [52]  Plaintiif  exliibited  his  Bill,  and  hath  stayed 
the  Defendants  by  an  Injunction. 

To  have  an  Account  of  the  Profits  received,  and  a  Lease  12  Jac.  1  [1614-15]  being 
twenty  Y'ears  since,  is  contrary  to  the  Limitations  and  Rides  both  at  Law  and  Equity. 

The  Plaintiff  insists.  He  is  now  in  the  Place  of  the  said  Robert,  but  in  a  better  Con- 
dition, his  said  Judgment  imder  which  he  claims  being  long  since  extended  in  the 
Life-time  of  the  said  Richard  White  and  Robert  Brett,  and  before  any  Action  brought, 
and  if  the  said  Lease  be  satisfied,  the  same  ought  to  be  set  aside  :  And  to  take  off  the 
Length  of  Time  insists.  That  by  a  Decree  made  in  the  Court  of  Wards  in  1640,  the 
Defendants  were  to  account  with  the  said  Robert  Brett,  and  the  Plaintiff's  Father 
Richard  White  really  lent  the  said  Money  for  which  the  Judgment  was  got ;  and  in 
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1()4G,  on  Extent,  liad  ;i  .Moiety  of  Whitland  delivered,  and  tliat  notwithstanding  the 
Leiuso  to  tlie  three  Cliildrcii,  the  Lady  Anne  had  I'os.scssion  of  Wliitland  till  1G;37. 

The  Defendants  insist.  That  the  Lady  Anne  paid  £1 750  and  £80  per  Annum,  during 
the  Minority  of  the  Children,  whieh  is  more  tiian  the  Value,  so  h)ok'd  on  herself  an 
ahsolute  Owner,  and  disposed  of  the  said  Lease  whereof  the  said  [53]  Rohert  had  a 
Moiety,  atid  that  this  dill'ers  from  ordinary  Mortf,'afj;es,  the  Lease  being  to  eommenee 
after  Failure  of  Tavinenl  by  the  Heirs,  E.veeutors  or  Administrators  of  the  said  Alex- 
ander, and  there  was  no  Proviso  therein,  and  that  the  said  Lidy  Anne  in  all  Probability 
hath  paid  many  hundreds  of  Pounds,  and  Eiizal'eth  might  have  lived  many  Years 
longer  ;  and  though  the  Lidy  Anne  had  paid  treble  the  Value,  yet  she  must  have  been 
contented  with  her  Security,  and  the  .said  Robeit  Brett  did  not  think  the  same  worth 
redeeming;  and  though  the  Reversion  in  Fee  was  extended  in  16  US ;  yet  the  said  Robert 
Brett  and  the  Defendant  Ewens  continued  Pos.session  till  Judgment  on  the  Writ  of 
Partition,  and  from  thenee  till  lt!(;2,  whieh  was  twenty  Years  after  the  Plaintifl"s 
Judgment,  and  the  Liidy  Anne  was  to  continue  Possession  till  the  Children  attained 
twenty-one  Years  of  Age;  which  wa.s  in  lt).3G,  when  the  said  Demise  to  them  made 
did  commence. 

This  Court,  lieing  assisted  with  the  Judges,  were  of  Opinion  and  declared  them- 
selves fully  satisfied,  That  the  Plaintill'  ought  not  to  have  any  Relief  against  the  De- 
fendants, but  that  the  Bill  ought  to  be  dismissed,  for  that  his  Lordship  doth  take  a 
Difference  betwi.vt  the  I^ca.se  which  is  to  commence  after  Failure  of  Payment,  [54]  and 
a  .Mortgage  with  a  Condition  subsequent,  and  the  rather  in  this  Case,  for  that  the  Breach 
wa.s  in  the  Failure  of  Payment  of  £250  per  Annum,  which  the  said  Lady  was  thereby 
obliged  to  pay  for  a  young  Life,  and  so  might  have  been  paid  for  many  Y'ears  ;  and  if  it 
had  been  p.iid  in  the  Casualty  for  twenty  Years,  the  Heirs  would  never  have  redeemed 
it.  and  therefore  no  Reason  why  the  Plaintitl'  shoukl  take  Advantage  thereof  ;  and  also 
the  Agreement  before  mentioned  between  the  .said  Dame  Anne  and  Kirkham  weighed 
much  in  this  Court,  to  which  Agreement  Robert  the  Heir,  by  his  enjoying  of  the 
Premisses  so  assigned,  together  with  the  Defendant  Ewens  and  his  Wife,  after  he  came 
of  Age,  consented,  and  there  was  no  Disturbance  during  the  Tenancy  in  Common 
as  to  the  Right,  but  as  to  Perception  of  Profits  only  ;  and  the  Heir  permitting  the  De- 
fendant Ewens  and  his  Wife  to  have  Judgment  on  the  Writ  of  Partition,  was  a  Consent 
of  the  whole,  and  in  this  Con.sent  it  is  not  tlie  Heir,  but  a  Stranger,  who  .seeks  to  redeem  ; 
and  no  .Man,  that  puts  himself  after  so  long  a  time  into  a  Condition  to  redeem,  shall 
have  any  Relief  here  ;  and  it  is  the  stronger  against  the  Plaintiff,  that  no  consideration 
is  proved  for  the  said  Judgment,  which  was  [55]  entrcd  so  long  since  as  the  Y'ear  IG-iO, 
and  after  sixty  Years,  this  Court  will  not  relieve  the  Plaintifl',  but  dismiss  the  Bill. 

Bout-TER  contra  CHESTER  &  Al'. 

22  Car.  2,  fo.  GO  [IG  70- 71]. 

Riil  to  answer  no  more  than  what  is  expressed  in  the  Ac  etiam  Bill. 

The  Question  being.  Whether  the  Plaintiff  Boidter,  who  was  a  Suretv  for  one 
Ree.  should  pay  any  more  than  the  Sum  of  £40,  for  which  he  was  Bail  for  the  Appearance 
of  <)ne  Roger  Ree  at  the  Defendant's  Suit,  the  Ac  etiam  Bill  being  only  for  £40,  whereas 
the  Defendant  demjinds  £55  for  a  Year's  Rent  for  the  Premis.ses.  and  £10  Damages 
for  Want  of  Repair  of  the  Premisses,  besides  Co.sts,  and  would  fix  the  same  on  the 
Plaintiff  the  Bail  ;  but  the  main  Question  being.  Whether  the  Bail  ought  to  answer 
or  pay  any  more  than  what  w;i.s  expressed  in  the  Writ,  which  is  £40,  or  whether  he  ought 
to  answer  or  pay  what  inight  have  been  recovered,  in  case  the  said  Ree,  for  whom  the 
Plaintiff  was  Bail,  had  appeared  and  defended  the  Actitm  ; 

This  Court  c(mceived.  That  the  Defendant  Stretton  ought  to  have  no  more  than  what 
was  ex-pre.s.sed  m  the  Writ  and  Ac  etiam  Bill,  for  which  the  Plaintiff  was  only  Bail, 
but  lus  Costs  in  the  same  already  taxed  at  Law  and  by  the  Master,  and  ordered  the 
s<ame  accordingly. 

[56]  Floyer  contra  Hedgingham. 

2lCar.  2,fo.  809[lGG9-70]. 

Copyholder  not  to  be  admitted  by  Letter  of  Attorney. 

That  no  Copyholder  ought  to  be  admitted  to  any  Copyhold  Estate  by  Letter  of 

Attorney,  for  that  he  ought  to  do  Fealty  at  the  Time  of  his  Admittance,  which  cannot 
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be  done  by  an  Attorney  ;  but  ought  to  be  done  in  Person,  by  Reason  that  no  Man 
can  swear  by  Attorney. 

Hunt  contra  Jones. 

22  Car.  2  [1G70-71]. 

Limitation  of  a  Lease. 

The  Bill  is,  That  the  Defendant  Jones,  who  is  the  surviving  Trustee,  may  assign 
and  convey  all  his  Interest  and  Estate  in  Brockley  in  Com.  Worcester  to  the  I'laintitf. 
tiie  said  Plaintift'  intitling  herself  thereto  as  Administratrix  to  Edward  Palmer;  tlw 
I'laintitf  setting  forth  by  the  Bill,  That  Edmund,  late  Bishop  of  Worc'>ster,  did  by  two 
Indentures  of  30  &  SlEliz.  [15t)S]  demise  the  premisses  to  the  late  Queen  and  her 
Assignee,  during  the  sevend  Terms  and  Rent  therein  expressed,  that  the  several  Estates, 
Terms  and  Interest  being  come  and  vested  in  the  said  Edward  Palmer  for  the  Remainder 
thereof,  he  the  said  Palmer  by  Deed  in  1052,  in  Consideration  of  a  Marriage  then  to  be 
hadbetweenhim  and  the  Plaintiff  Mary,assigns  the  said  Premisses  untoGiles  [57]  Palmer 
and  the  Defendant  Jones,  and  their  E.xecutors,  for  the  Residue  of  the  said  Terms  upon 
TriLst  to  permit  Elizabeth  Palmer,  Mother  of  the  said  Edward,  to  enjoy  the  said  Premisses 
for  Life,  and  then  to  the  .said  Edward  for  his  Life,  and  after  their  Lives,  then  to  the 
Plaintiff  Mary  for  her  Life,  and  after  tlieir  Deceases,  then  to  the  Heirs  Males  of  the  Body 
of  the  .said  Edward  Palmer  and  the  Plaintiff  .Mary,  and  for  Default  of  such  Issue,  then 
upon  Trust  for  the  right  Heirs  of  the  said  Edward,  to  their  own  Use,  Benefit,  and  dispose 
as  by  the  said  Deed,  itc. 

that  the  said  Edward  and  Eliz.  Palmer  being  dead.  Letters  of  Administration 
were  granted  to  the  Plaintiff  Mary,  by  Virtue  whereof  she  is  well  intitled  to  the  said 
Premisses,  and  to  the  Trust  and  Benefit  thereof,  for  the  Remainders  of  the  said  Terms 
to  come,  and  that  the  Defendant  Jones,  as  the  surviving  Trustee,  ought  to  assign 
to  the  Plaintiff,  and  the  Plaintiff'  insists  that  all  the  Remainders  after  her  Death  are  void 
in  Law  and  Equity. 

The  Defendant  Jones  insi.sts.  That  the  Trust  extends  to  the  Child  or  Children  of 
the  said  Edward  Palmer,  and  the  Defendant  Elizabeth  Palmer,  an  Infant,  being  his 
Daughter,  she  may  question  him  for  the  same,  in  case  he  should  assign  as  aforesaid, 
and  prays  the  Court  will  take  Care  [58]  for  the  Infants.  But  the  Plaintiff  insisting. 
That  both  in  the  Cases  of  Executors  and  Administrators  the  Point  hath  been  fre- 
quently adjudged,  and  the  Limitation  to  the  Heirs  Male,  or  Heir  General,  being  a 
void  Limitation  in  Law,  where  there  is  no  Executor,  the  Trust  shall  come  to  the 
Administrator. 

Tliis  Court  declared.  That  both  m  Law  and  Equity  the  Benefit  of  the  Trust  in  such 
Case  doth  belong  to  the  Executor  or  Administrator  ;  but  the  Plaintiff  Hunt  having 
married  the  said  Plaintiff"  Mary,  and  claiming  in  Right  of  her  who  is  Adminstratrix  to 
her  former  Husband  Edward  Palmer,  the  Court  thought  it  hard,  that  by  Virtue  of  the 
said  Administration  she  should  carry  away  the  Estate  to  her  second  Husband,  and 
thereby  strip  the  Infant  thereof,  from  whose  Father  the  Estate  first  moved,  and  it  not 
appearing  tliat  the  Ecclesiastical  Court,  when  they  granted  the  Administration,  took 
any  Consideration  for  a  Distribution  to  be  made  for  a  Pro\'ision  for  her,  this  Court 
would  consider  of  the  Case,  and  also  of  the  Limitation  and  Consideration  of  the  said 
Deed,  and  deliver  their  Opinion. 

This  Court  being  assisted  with  the  Judges,  it  appearing  that  the  Interest  and  Estate 
of  the  Terms,  and  the  Trust  and  Benefit  tliereof.  is,  by  the  Death  of  the  said  [59]  Edw. 
Palmer  and  liis  Mother,  come  to  the  Plaintiff  Mary  for  her  Life,  and  there  being  but 
thirty  Years  of  the  said  Term  to  come,  and  in  Regard  the  Ecclesiastical  Couit  cannot 
make  a  Distribution  of  the  Remainder  of  the  Terms,  not  knowing  but  that  the  said 
.Mary  may  live  till  the  Expiration  thereof. 

this  Court  directed  the  Defendant  Jones  to  assign  and  transfer  the  Premisses  and 
all  liis  Interest  therein,  t^c,  in  the  said  Terms  to  the  Plaintiff  or  such  as  they  should 
ajipoint. 

Daurell  contra  Wiiitchot.  , 

20  Gar.  2,  fo.  516  [1668-69]. 
Trusts. 
The  Plaintiff  had  a  Trust  in  a  Lease  of  a  Coal  Farm  by  Patent  from  the  late  King, 
which  Lease  wa.?  afterwards  renewed  by  the  King,  and  other  Trustees  named  therein, 
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and  the  Defendant  bcins;  one  of  tlie  Trustees  insists,  lie  was  a  joint  Patentee  for  the 
vaiiuihlo  (jonsideration  of  £500.  But  the  Plaintiff'  insists,  The  Defendant  comes  in  as 
tlie  Pl.iintitl's  Trustee,  and  not  to  be  subject  to  the  same  Trust  in  the  new  Lease,  as  he 
was  under  the  old  Lease. 

But  the  Defendant  insists,  Tlie  new  Patent  was  to  the  new  Trustee.'^  for  Sevvioe 
done  by  them  to  this  King,  and  iliis  [60]  Defendant's  £.500,  and  this  Defendant  was  not 
Trustee  for  the  PlaintiiT.  but  was  in  for  liis  own  Use,  which  Patent  this  Defendant  had 
pleaded,  and  was  allowed. 

Yet  tlie  PJaiutilf  insisted.  There  was  a  continued  Trust,  and  the  Defendant  and  the 
King  declared,  he  had  a  Respect  for  the  old  Tenants,  and  the  Defendant  coming  in 
under  the  Tenants  Interests,  o\ight  to  be  in  Trust  for  the  PlaintilTs,  and  tliat  thougli 
there  l)e  no  Tenant  Right  against  the  King,  yet  the  King  did  consider  the  Tenants,  and 
that  this  Case,  is  but  the  same  with  that  where  a  Mortgagee  or  Trustee  renews  a  Church 
Lease,  in  which  Cases  this  Court  had  given  Relief. 

This  Court  with  the  Judges  declared  their  Opinion,  That  there  was  no  ground  at 
ail  to  relieve  the  Plaintiff,  and  so  dismissed  his  Bill. 

Episcopus  Sarum  contra  Nosworthy. 

23  Car.  2.  fo.  720  [1671-72]. 

Arrears  of  Rent. 

This  Case  is  touching  a  Rent  of  £G7  per  Annum  reserved  on  a  Lease  of  Lands  made 
by  John  late  Bishop  of  Exon  to  the  Defendant,  and  the  Plaintill'  by  his  Bill  says  the 
Defendant  never  paid  the  said  Rent  to  the  Plaintiff,  nor  any  Part  thereof  during  all 
the  Time  he  was  Bishop  of  Exon,  which  was  for  six  Years,  whereby  [61]  a  great  Arrear 
is  incurr'd  and  due  to  the  PlaintilT  from  the  Defendant,  for  which  the  Plaintill'  seeks 
Relief. 

The  Defendant  insists,  that  he  directly  tendered  the  said  Rent  to  tlie  Bishop,  while 
he  WHS  Bishop  of  Exon  ;  but  he  refused  the  same  having  an  Intention  to  impeach  the 
said  Defendant's  Estate  ;  and  now  the  Plaintifl'  is  translated  to  another  See,  and  so 
he  ought  not  in  Law  or  I'lquity  to  Demand  the  said  Arrears,  but  ought  to  be  debarred 
from  receiving  the  same  by  his  Refusal,  as  aforesaid. 

His  Lordship  was  clear  of  Opinion,  that  by  Law  the  Plaintiff  could  not  recover  the 
said  Arrears  ;  but  how  far  the  Plaintiff  was  reliovable  in  Equity  was  the  Question,  and 
his  Lordship  ordered  Precedents  to  be  produced,  where  there  hath  been  a  just  Duty, 
but  no  legal  Remedy,  and  ordered  a  Case  to  be  stated. 

It  appearing  that  the  Plaintiff,  while  he  was  Bishop  of  Exon,  would  not  accept  the 
Siiid  Rent,  bis  Lordshij),  with  Judges  assisting  him,  were  clear  of  Opinion,  That  there 
was  no  ground  in  Equity  to  give  the  Plaintiff  any  Relief,  and  dismiss'd  the  Bill. 

[62]  Baktiiuop  contra  West. 

23Car.  2,  fo.  744[lG71-72]. 

Equity  of  Redemption — Assets. 

The  Plaintiff's  Suit  is  to  have  the  Benefit  and  Equity  of  Redemption  of  Leases 
mortgaged,  and  other  Trust  Estates,  made  liable  for  the  Payment  of  his  Debt,  being 
on  Judgment  for  £2000,  and  to  have  a  voluntarv  Deed  of  Trust  set  aside,  as  against  the 
Plaintiff.  "  " 

This  Court  decreed  the  Plaintiff  to  have  the  Equity  of  Redemption  to  be  liable,  and 
as  Assets  to  .s:itisfy  his  said  Debt  of  £2000,  and  set  aside  the  said  voluntary  Deed  of 
Trust,  and  all  Trust  Estate  and  Surplus  thereof  after  preceding  Debts  paid,  to  be 
Assets  in  Equity  for  the  Payment  of  the  Plaintiff'. 

Hooker  contra  Arthur. 

23  Car.  2,  fo.  523  ]  1G71-72]. 

The  Court  of  Chancery  will  not  try  or  ascertain  Damages  recoverable  at  Law. 

The  Defendant  having  recovered  Damages  for  Breach  of  a  Covenant  in  a  Lease,  at 
Law,  but  the  Plaintiff  insists,  That  there  is  not  so  much  Damages  due,  as  the  Defendant 
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hath  sworn  in  liis  Answer,  therefore  the  Plaintiff  hopes  this  Court  will  reimburse 
him  what  is  overpaid  to  the  Defendant. 

[63]  This  Court  declared  they  would  not  try  nor  a-scertain  the  Damages  in  this 
C'ourt,  but  ordered  the  Parties  to  Law  on  the  Covenant. 

• 

DoMiNA  Kemp  contra  Kemp. 

23  Car.  2  [1671-72]. 

Devise. 

This  is  on  a  Case  stated  (viz.) 

That  upon  Articles  of  Agreement  between  Sir  Robert  Kemp  and  Thomas  Steward, 
the  Plaintiff's  Father,  upon  the  Marriage  of  Sir  Robert  with  the  Plaintiff,  it  was 
agreed  £500  Marriage  Portion,  should  be  paid  unto  Sir  Robert  or  his  Executors,  and 
in  Consideration  thereof,  the  said  Sir  Robert  should  settle  a  .Jointure  of  £"200  per 
Annum  on  the  Plaintiff  his  Wife,  and  if  the  said  Sir  Robert  should  die  before  such 
Jointure  settled,  then  he  was  to  have  Lands  chargeable  with  tlie  Plaintiff's  Dower, 
whicli  should  fully  Recompence  the  £200,  and  that  Sir  Robert  by  his  last  Will  devised 
to  the  Plaintiff  a  Rent-charge  of  £200  for  her  Life,  to  be  issued  out  of  the  Manor  of 
Spenishall  and  Lands  thereto  belonging,  and  of  certain  Farms  called  Linilts  and 
Mortimore.  and  Ravels,  and  the  Frywoods,  in  full  Satisfaction  of  the  said  Articles,  and 
all  Dower  claimable  by  the  Plaintiff',  and  also  devised  the  said  Farms  unto  the  Defend- 
ant Mary  [64]  his  Grandchild  ;  To  have  and  to  hold  immediately  after  the  Death  of 
the  Plaintiff  his  Wife,  and  by  a  subsequent  Clause  in  the  Will  he  devised  all  the  Lands 
(not  therein  before  disposed  of)  to  the  Defendant  Thomas  Kemp  the  Father  for  Life, 
Remainder  to  Thomas  his  Son  for  Life,  with  Remainder  over  ;  and  also  gave  the 
Plaintiff  his  Coach,  Horses,  Plate  and  Jewels,  itc,  and  one  third  Part  of  his  clear  per- 
sonal Estate  :  And  the  Plaintiff'  conceived,  that  she  ought  by  the  Will  to  have  both 
the  Rent-charge  and  the  Farms  for  her  Life  by  the  aforesaid  Devise,  viz.  where  the 
same  are  devised  to  the  Defendant  JLiry,  To  have  and  to  hold  after  the  Plaintift"9 
Death  :  So  to  have  the  same  by  the  said  implicit  Devise,  without  Extinguishment  of 
the  said  Rent-charge,  is  the  Plaintiff's  Suit. 

This  Court  declared,  they  saw  no  (\ause  to  decree  both  the  Rent-charge  of  £200 
per  Annum,  and  the  Farms  aforesaid  to  the  Plaintiff',  but  the  Rent-charge  of  £200 
per  Annum  to  the  Plaintiff  only. 

[65]  Boucher  contra  Antram. 

23  Car.  2,  fo.  97[UwI-72]. 

Will. 

The  Bill  is.  That  Alice  Lowman,  the  Plaintiff'  Katherine's  late  Mother,  did  in  Dec. 
IGG'.),  by  Will,  give  and  dispose  unto  the  Plaintiff  Katlierine  a  Legacy  of  £160,  and 
made  the  Plaintiff',  who  married  another  of  the  Daughters,  Executor. 

The  Defendant  insists.  That  the  Testatrix  made  her  Will  in  these  Words,  viz.  Item, 
I  give  unto  my  Daughter  Katherine  Boucher  the  sum  of  £160  for  her  to  have  the  Use 
of  it  during  her  Life,  and  herCiiild  or  Children  to  have  it  after  her  L")ecease  ;  but  if  she 
happens  to  die,  leaving  no  Child  surviving  her,  1  Will  that  the  said  £160  shall  be  to 
and  for  the  sole  Benefit  and  Use  of  my  Daughter  Elizabeth  Antram  and  her  Cliildren. 
which  Elizabeth  is  the  Defendant's  Wife,  and  the  Defendant  is  willing  to  pay  the  said 
£160  to  the  Plaintiffs,  or  either  of  them,  he  being  secured  against  the  Title  and  Claim 
of  the  surviving  Child  or  Children  of  the  Plaintiff  Katherine  ;  and  if  she  should  die 
leaving  no  Cliild  or  Children  behind  her,  then  against  the  Title  of  the  said  Elizabeth 
and  her  Children. 

[66]  This  Court  decreed  the  Defendant  to  pay  unto  the  Plaintiff  £160  with  full 
interest ;  but  as  to  the  Clause  in  the  Will  which  directs.  That  for  Want  of  Issue  by  the 
Plaintiff  Katherine,  the  said  £160  after  her  Decease  shall  be  to  and  for  the  Benefit  and 
Behoof  of  the  Defendant's  Wife  and  her  Cliildren. 

His  Lordship  declared,  it  being  a  Personalty,  is  in  the  Nature  of  a  Perpetuity, 
and  so  a  void  Devise,  and  therefore  the  Defendant,  nor  his  Wife  and  Children,  ought 
to  have  any  Benefit  thereby,  but  be  debarred  from  the  same,  and  that  the  said  £160 
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ought  to  be  iilisolutfly  vpsted  in,  and  conio  unto  the  ('hild  or  Children  of  tlie  Plaintiff 
Katlierilie,  and  diHTOcd  tlio  sanir  accordingly. 

CiiAMBKRS  contra  Gkken'IIIIX. 

*  iMCar.  2,  fo.  288  [1072-73]. 

Bill  of  Review,  because  the  Plaintiff  can  now  prove  a  Tender  and  Refusal,  whicli  he 

could  not  prove  before,  dismist. 

A  bill  of  Review  brought  by  the  Plaintiff,  to  reverse  the  Decree  in  this  Cause  :  the 
Plaintill  would  now  examine  to  a  Matter  of  Tender  and  Refusal,  whicli  he  could  not 
prove  before  the  Hearing,  but  sitiee  the  Decree  signed  and  inrolled  he  can  prove  it. 

The  Court  ordeicd  Precedents  to  be  searched,  which  being  produced  by  the  Plain- 
tilT,  his  Lordship  declared  the  said  [67]  Precedents  seemed  of  no  Weight  to  the  Plaintiil's 
Purpose,  and  dismis.sed  the  Bill  of  Review. 

Crostkr  contra  Wister. 

24  Car.  2,  fo.  G88  [1072-7.3]. 

Bill  of  Revivor. 

The  Defendant  insists,  Tha  Plaintill'  ought  not  to  have  bnmght  a  Bill  of  Revivor 
in  this  Case,  but  to  have  taken  out  a  Svibpusna  in  the  Nature  of  a,  iScire  Facias  to  revive 
the  Decree,  the  same  being  signed  and  inrolled  in  the  Life-time  of  the  Plaintiff's  Testator; 
therefore  the  Defendant  demurs  to  the  said  Bill. 

The  I'laintilT  insists.  It  is  at  the  Plaintiff's  P^lection  to  revive  the  said  Decree  inrolled, 
and  to  have  Execution  thereof  by  Bill  or  Subpoena  in  the  Nature  of  a  Scire  fac' :  And 
as  this  case  is,  the  whole  Proceedings  could  not  be  revived  by  Subpoena,  in  Regard 
several  Proceedings  have  been  relating  to  Costs  since  the  Decree,  which  Proceedings 
can  be  only  revived  by  Bill,  and  therefore  the  most  proper  Course  was,  to  revive  all 
Things  by  Bill. 

This  Court  held  the  said  Bill  to  be  well  brought,  and  held  the  Demurrer  insufficient. 

[68]  Stoell  contra  Botel.\r. 

24  Car.  2,  fo.^'JO  [1072-73]. 

Supplicavit  of  the  Peace  on  Petition,  and  not  on  Motion,  nor  any  Indorsement  on 
the  Back  thereof ;  yet  good. 

That  a  Writ  of  Supplicavit  of  the  Peace  issued  against  Sir  Oliver  Botelar,  upon  a 
Petition  and  Articles  exhibited  by  the  said  Stoell. 

The  Defendant  insists.  The  said  Writ  issuing  on  Petition  and  not  on  a  Motion  in 
Court,  nor  any  Indorsement  made  on  the  Back  of  the  Writ,  as  by  the  Form  of  the 
Statute  is  required,  and  but  three  of  the  said  Articles  being  sworn  to  by  the  Articulate, 
it  is  irregular. 

This  Court  on  reading  Precedents,  notwithstanding  the  Objections  aforesaid  of 
Botelar,  was  fully  satisfied,  that  the  Supplicavit  was  well  granted  and  warranted. 

MoNNiNs  contra  Dom'  Monnins. 

24  Car.  2,  fo.  85,  178  [1072-73]. 

Demurrer  to  a  Bill  for  Discovery,  whether  the  Defendant  be  married  or  not,  good; 

for  that  if  she  be  married  it  would  be  a  Forfeiture  of  her  Estate,  and  the  Bill  dismist. 

The  Bill  is  to  have  the  Defendant  to  discover,  whether  she  be  married  since  the 
Death  of  Sir  Edmund  Monnins  her  late  Husband  :  The  Defendant  demurred,  for  that 
in  ease  she  was  married  since  the  [69]  Death  of  her  said  Husband,  the  same  amounts 
to  a  borfeiture  of  her  E.state  and  Interest  in  several  Goods  and  Things,  devised  to  her 
by  the  \Vill  of  her  said  Husband,  to  be  held  and  enjoyed  by  her  during  such  Time  as 
she  should  continue  her  Widowhood,  and  so  ought  not  to  discover  as  aforesaid. 

1  his  Court  held  the  Demurrer  good,  unless  the  Plaintiff  produced  Precedents, 
whicli  the  Plaintiff  could  not ;  so  the  Bill  was  dismissed  with  Costs. 
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Warren  contra  Johnson. 

24  Car.  2,  fo.  543  [1672-73]. 

Money  in  Trust  for  the  Children  of  J.  S.  it  shall  be  for  the  Benefit  only  of  the  Children 
that  he  then  had,  and  not  born  afterward. 

That  Mary  Warren,  the  Plaintiff's  Grandmother,  put  £60  into  the  Defendant's 
Hands  in  Tru.st,  for  the  Benefit  of  the  Cliildren  of  Mark  Warren  her  Son,  who  at  that 
Time  had  hut  three  Children.  Whereof  the  Plaintiff  was  one  ;  but  now  hath  six  Cliildren. 

This  Court  is  of  opinion.  That  the  said  £60  belonged  only  to  the  Children  of  the  said 
Mark  Warren,  which  he  had  by  his  then  Wife  at  the  Time  when  the  said  Money  was 
given,  and  decreed  the  same  accordingly. 

[70]  W.VLLOP  contra  Dominam  Hewett. 

24  Car.  2,  fo.  218  [1672-73]. 

Legacies  given  by  a  Will  and  a  Codicil,  are  distinct,  not  one  and  the  same. 

The  Plaintiffs  Henry  and  John  Wallop  seek  Relief  for  £400,  viz.  £200  apiece  Legacy 
given  them  by  the  Will  and  Codicil  of  the  Lady  Crofts. 

The  Case  is,  That  the  Lady  Crofts  by  her  Will  gave  the  Plaintiffs  £100  apiece,  and 
afterwards  by  a  Codicil  annexed  to  her  Will  gave  the  Plaintiffs  £100  apiece. 

The  Question  is.  Whether  the  said  Legacies  so  given  be  one  and  the  same,  or  distinct 
and  several  Legacies,  or  what  her  Intention  was  in  Reference  to  the  same,  and  desire 
the  Judgment  of  the  Court  therein. 

This  Court  with  the  Judges,  on  reading  the  said  Will  and  Codicil,  were  of  Opinion 
and  satisfied,  That  the  said  Legacies  in  the  said  Will  and  Codicil  mentioned  are  not 
one  and  the  same,  but  distinct  and  several  Legacies  of  £200,  and  decreed  the  Defendants 
to  pay  the  said  Plaintiffs  £400. 

[71]  Thorne  cont.  Newm.^n. 

24  Car.  2,  fo.  8  &•  371  [1672-73]. 

Deed  of  Revocation. 

That  Nicholas  Burnell,  Father  of  the  Defendant  Margaret  Newman,  being  seised 
of  the  Premisses  in  1652,  demised  the  same  to  Elizabeth  Stone  for  ninety-nine  Years 
at  a  Pepper-Corn  Rent,  ^^-ith  a  Proviso  to  be  void  on  Payment  of  £590,  and  the  said 
Elizabeth  died  and  made  Elizabeth  Wheat  her  Executrix,  and  Thomas  Baker  marrying 
the  Defendant  Margaret  Newman  in  November  1657.  Elizabeth  Wheat  and  the  said 
Nicholas  Burnell  assigning  the  Premisses  to  Thomas  Baker,  and  the  said  Baker  for 
£500  borrowed  of  the  Plaintiff,  assigned  to  one  Minterne  in  Trust  for  the  Plaintiff' 
in  1659,  and  Baker  failing  in  Payment  contracted  with  the  Plaintiff',  for  £770  more, 
that  he  would  give  his  Interest  in  the  Premisses  absolutely,  without  any  Power  of 
Redemption,  and  Baker  and  Minterne  did  joyn  accordingly  in  1660. 

And  the  Plaintiff  insists,  that  the  Defendant  claims  the  Premisses  by  a  Deed  dated 
the  19th  of  Aug.  1659,  whereby  it  is  pretended.  That  by  Indenture  made  between  tlie 
said  old  Burnell  of  the  one  Part,  and  Thomas  Lewis  and  Bartholomew  Pickering  of 
the  other  Part,  the  said  Burnell  in  Consideration  of  the  natural  Love  and  [72]  Affection 
to  the  .said  Margaret,  and  for  the  settling  and  confirming  of  the  Premisses  for  the 
Uses  therein,  and  for  five  Shillings  covenanted  to  stand  seised  of  tlie  Premisses  to 
himself  for  Life,  Remainder  to  the  Defendant  Margaret  for  Life,  then  to  the  Wife  of 
the  said  Thomas  Baker,  Remainder  to  the  Heirs  of  her  Body,  with  Remainders  over, 
and  the  said  Burnell  dying  in  1659,  the  Premisses  were  then  vested  in  ^h1rgaret,  and 
that  Baker  in  her  Right  became  seised  of  the  Freehold  thereof,  and  that  thereby  the 
Remainder  of  the  said  Term  of  ninety-nine  Years  was  drowned,  and  so  the  Assignment 
to  Minterne,  and  the  Assignment  by  Baker  and  Minterne  to  the  Plaintiff'  was  void, 
and  so  the  Plaintiff  a  Purchaser  for  £1300  like  to  be  defeated. 

And  the  Plaintiff  further  insists,  That  if  the  said  Deed  were  ever  sealed,  it  is  with 
a  Proviso  of  Revocation,  to  be  void  on  Payment  or  Tender  of  twelve  Pence  to  Lewis  or 
Pickering,  or  either  of  them  in  Middle-Templellall,  and  that  Burnell  did  tender  twelve 
Pence  to  Lewis,  with  Intention  to  make  void  the  said  Deed,  and  declared  so  to  Lewis 
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that  the  dill  revokr  tlio  .said  Deed,  and  pulled  the  Seal  nft'  from  it,  and  that  a  Memor- 
andum was  indorsed  on  the  Back-side  of  the  Deed,  'I'hat  there  was  22d  of  Oct.  1659 
twelve  Pence  tendered  to  Lewis  to  revoke  the  said  Deed  ;  hut  the  Defendant.?  [73]  pre- 
tend, because  the  twelve  Pence  was  not  tendered  in  the  Middle-Temple-Hall,  therefore 
the  RevfK-ation  was  not  legal,  and  so  the  said  Dee<l  is  still  in  Force,  and  the  PlaintitTs 
I'Ljtate  drowned. 

The  Defendants  admit  the  Case  to  he  as  aforesaid,  but  insist,  That  the  said  Deed 
19  Aug.  1G59,  w;is  intended  for  a  Settlement  on  the  Defendant  Margaret,  for  a  [Pro- 
vision for  her  after  the  Death  of  the  said  Baker  her  Husband,  he  having  not  made 
any  Jointure,  and  that  the  said  Defendants  claim  the  Premisses  by  the  said  Deed, 
whereby  iinmetliately  upon  the  Death  of  Burnell,  the  Freehold  of  the  Premisses  vested 
in  liiikei-  in  Right  of  the  said  Margaret  his  Wife, and  so  the  Plaintiff's  Estate  was  drowned, 
and  that  Baker  was  not  by  Intention  of  the  said  Deed  to  sell  away  the  Premisses  for 
any  longer  Time  than  his  own  Life,  without  the  said  Margaret's  Consent,  and  joining 
with  him  in  a  Fine  thereof. 

And  the  Defendants  further  in.sist,  'J'hat  the  12d.  ought  to  have  been  tendered  in 
the  .Middle-Temple-Ilall,  else  the  Deed  must  he  in  force  ;  and  if  any  Mcmoiandum  or 
Declaration  were  made  as  aforesaid,  the  same  was  done  out  of  Design  only,  to  liave  the 
said  Baker  make  the  said  Margaret  a  Jointure. 

[74]  Hut  t  he  I'laintitf  insists, That  he  ought  to  hold  the  said  Premisses  for  the  Residue 
of  the  said  Term  for  ninety-nine  Years  against  the  said  Deed. 

This  Court  was  satisfied.  That  the  Plaintiff  ought  in  Equity  to  enjoy  the  Premisses 
against  the  Defendiints,  and  that  the  said  deed  ought  to  be  set  aside,  as  against  the 
Plaintiff  :  but  the  Defendants  are  to  redeem. 

The  Bill  being  to  set  aside  a  ]n-ctended  voluntary  Conveyance  .set  on  Foot  by  the 
Defendant,  which  Deed  is  with  Power  of  Revocation  upon  the  Tender  of  ISd.,  and 
the  12d.  was  tendered  accordingly  with  Intent  to  revoke  the  .said  Deed,  and  the  said 
Deed  is  accordingly  cancelled  ;  but  t  he  Defendants,  in  Respect  the  1 2d.  was  not  tendered 
at  the  Place  aiipointed,  set  the  .said  Deed  u])  at  Common  Law  ;  and  upon  a  Trial  at  Law, 
without  any  Defence  made  by  the  Plaintitl',  the  Defendants  were  nim-suited  ;  and  the 
Plaintiff  being  a  Purchaser  of  the  Premisses,  first  by  Mortgage  for  £500  and  afterwards 
by  ab.solute  a.ssignment  for  £770  more  ; 

The  Lord  Keeper,  upon  reading  the  said  cancelled  Deed,  saw  no  Cause  to  alter  the 
Master  of  the  Rolls  his  Decree  aforesaid,  but  ordered  the  same  to  stand  confirmed. 

[75]  Comes  Sterling  contra  Levingston. 

U  Car.  2,  fo.  113  &  432  [1 072-73]. 

Settlement  with  Proviso  not  to  attempt  the  Impeachment  of  it.     Court  directed  a 

Trial  at  I^aw,  and  that  the  Trial  should  be  no  Forfeiture. 

That  Sir  Peter  Vanlore  the  Elder,  being  .seised  in  Fee  of  the  Lands,  by  Deed  cove- 
nanted to  .stand  sei.sed  thereof  to  several  Uses,  under  which  all  Parties  to  the  Suit  claim 
several  Parts  of  the  Premi.sses  ;  and  there  being  a  Proviso  in  the  said  Deed,  That  if 
young  Sir  Peter  Vanlore,  or  the  Issue  (whose  Issues  and  Heir  the  now  Plaintiffs  are), 
should  attempt  to  impeach  the  .said  Settlement,  that  then  the  Uses  to  him  and  them 
limited  by  the  said  Deed  should  be  void,  and  that  by  the  De.ath  of  several  Persons 
several  Parts  of  the  Premisses  were  accrued  to  the  said  Plaintiffs,  but  that  by  reason  of 
the  said  Proviso  and  several  Ambiguities  in  the  said  Deed,  it  was  doubtful  to  what  Parts 
the  Plaintiffs,  the  Heirs  general,  were  entitled  unto;  so  to  be  protected  again.st  the 
said  Proviso,  and  to  have  the  Partition  of  the  Lands,  is  the  Bill.  His  Lordship  declared. 
It  was  most  fit  that  a  Trial  at  Law  be  had  touching  the  Plaintiff's  Riglit  and  Title,  and 
that  such  Action  to  be  brought  shall  not  be  taken  or  construed  a  Breach  of  the  Pro- 
viso aforesaid,  or  Forfeiture  of  tlic  Plaintiff's  Right  and  Title  to  the  Premisses. 

[76]  SfflTH  contra  Sallet. 

24  Car.  2,  fo.  382  [1672-73]. 

Fines  of  Copyholders,  whether  certain  or  arbitrary  ;  it  having  been  tried  at  Law,  the 

Court  would  not  reUeve  the  Plaintiff,  other  than  for  the  preservation  of  Witnesses. 

The  BiU  is  to  have  an  Issue  directed  by  this  Court,  to  try  whether  the  Fines  of  the 
Copyholders,  due  to  the  Ixjrd  of  the  Manor,  were  certain  or  arbitrary. 
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Tlie  Defendant  insisted,  that  there  had  been  several  Trials  already,  and  Verdicts 
have  passed  for  a  Fine  certain,  and  particularly  one  in  Ejectment  before  Wr.  Justice 
Windham,  and  another  before  the  Lord  Chief  Justice  Hale,  upon  a  special  Issue,  directed 
out  of  the  Exchecjuer,  Whether  the  Fines  were  certain  at  8d.  an  Acre,  and  8d.  a  Cottage, 
or  not  ?     And  a  Verdict  passed  on  both  Trials  for  a  Fine  certain. 

.  This  Court  declared.  They  could  not  relieve  the  Plaintiff  in  Equity,  other  than  for 
the  Preservation  of  Testimony',  and  dismissed  the  Plaintiff's  Bill. 

[77]  Lewis  contra  Lewis  &  Al'. 
24  Car.  2.  fo.  004  [1672-73]. 

frust  of  a  Term  devised  to  J.  S.  and  then  to  J.  D.  to  be  disposed  of  as  the  Testator 
should  appoint  by  his  Will  or  Writing.  He  makes  a  Writing,  and  declares  it  to  him- 
self for  Life,  and  after  to  such  Persons  as  he  should  by  Will  or  Deed  appoint,  and  for 
Default  (jf  that,  to  his  Executors  ;  and  made  no  other  WiU  or  Deed,  the  Executor 
shall  have  it. 

This  is  on  a  Case  stated,  (viz.). 

That  the  Lord  St.  John  and  his  TriLstees  demised  a  Lease  on  the  Premisses  for 
ninety-nine  Years  unto  the  Defendant  Turner,  if  the  Plaintiff  Ahce,  then  Wife  of  Dr. 
William  Lewis,  and  Theodore  Lewis  Son  of  the  said  Dr.  Lewis,  and  on  Fielder,  or  either 
of  them,  should  so  long  live.  That  this  Lease  was  made  at  the  Nomination  of,  and  in 
Trust  for  the  said  Dr.  Lewis  :  That  after  in  July  1  (UKi  the  Doctor  made  his  will,  and  as 
to  the  Premisses  devised  them  to  the  said  Alice  for  Life,  and  after  her  Death,  then  to  the 
said  Theodore  Lewis,  to  be  disposed  of  as  the  said  Doctor  shall  appjint  them  by  his 
Will  in  Writing  or  Deed,  and  of  his  Will  made  the  said  Alice  his  Executrix  :  That  in 
March  KJO"  by  a  Declaration  in  Writing,  to  which  the  said  Doctor  and  the  Defendant 
Turner  are  Parties,  and  executed  by  them  both,  the  Trust  of  the  Premisses  was  thus 
declared,  viz.  for  the  said  Doctor  for  Life,  afterwards  for  such  Person  or  Persons  as  the 
said  Doctor  by  his  Will  or  Deed  should  appoint,  and  in  Default,  then  for  the  Executors 
or  Administrators  of  the  said  Doctor:  That  in  July  10(57,  the  Doctor  died  without 
making  any  other  Will  or  Deed,  or  other  [78]  Appointment,  for  the  Disposing  of  the 
Premisses  :  That  Alice,  by  Virtue  of  the  said  WiU  and  Deed,  entred  and  possessed  the 
Premisses  :  That  it  appears  also  in  the  Case,  some  Proof  was  offered  touching  a  parol 
Declaration  of  the  said  Dr.  Lewis  his  Intention,  that  his  Son  Theodore  should  have 
the  Benefit  of  the  said  Lease  ;  but  that  being  by  Parol  against  a  Declaration  in 
Writing,  the  Court  conceived  it  not  material  in  the  Ca.se  ;  and  that  it  is  also  in  the 
Case,  tliat  the  said  Theodore  claimeth  so  much  of  tlie  Term  as  should  be  behind  at  the 
Death  of  the  said  Alice,  and  that  the  said  Alice  claims  the  whole  Term,  as  Executrix 
to  the  said  Dr.  Lewis. 

The  Court  at  the  first  Hearing  was  assisted  witli  Mr.  Justice  Atkyns,  who  inclined 
to  be  of  Opinion  for  the  said  Theodore,  and  that  the  said  Defendant  Tiu'ner,  the  Trustee, 
ought  to  execute  the  Trust  for  him  :  But  his  Lordship  differing  in  Opinion,  and  having 
since  advised  upon  the  Case  with  Mr.  Justice  Windham,  and  several  other  of  the  Judges, 
who  were  all  clear  of  Opinion,  That  according  to  the  Declaration  in  Writing,  rhe  Plaintiff 
.\lice.  the  Executrix,  is  well  intitled  to  the  Benefit  of  the  said  Lease. 

[79]  This  Court  therefore  doth  decree.  That  Turner  the  Tru.stee  do  execute  the 
Trust,  and  convey  and  assign  the  said  Lea.se,  and  the  Remainder  of  the  Term  therein, 
to  the  Plaintiff  Alice,  or  whom  she  shall  appoint. 

Lance  contra  Norman. 

21  Car.  2,  fo.  233  [1672-73]. 

Recognizance. 

The  Plaintiff  Lance  his  Suit  is,  that  the  Day  before  the  Marriage  of  the  Plaintiff 
and  his  Wife,  the  said  Plaintiff's  Wife  was  perswaded  to  enter  into  a  Recognizance  of 
£2000,  without  Defeasance  to  the  Defendant  Norman,  being  the  Plaintiff's  Wife's 
Brother,  to  which  the  Plaintiff  was  not  privy  or  consented,  which  Recognizance  the 
Plaintiff  seeks  to  have  .set  aside  and  vacated. 

The  Defendant  Norman  insists.  That  the  Plaintiff  was  Suitor  to  his  Sister,  designing 
to  g.iin  her  E-^t.ite,  but  she  not  likely  to  have  Children,  intended  the  .«aid  Defendant 
Norman  Part  of  her  Estate  ;  and  upon  that  Account  gave  the  said  Recognizance, 
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ana  at  tliat.  T.iue  ll.e  .said  Nurinun  was  in  tla-  C'oi.iitry,  and  no  Ways  knowinK  of  it, 
nor  ha.l  C.uitrivance  in  it;  but  the  said  Plaintiff  provmg  unkind  to  Ins  \\  ite,  and 
Laving  turned  lior  out  of  Doors,  and  parted  with  lier,  not  making  any  [80]  1  'ovision 
for  he*!-,  tliis  Defendant  hath  put  tlie  saine  in  Suit. 

The  I'liintiff  in><isU-d,  tiiat  liis  .said  \\  ife  voluntanlv  absented  from  him,  and  took 
and  .-onveye.!  awav  great  I'ait  of  his  listate,  and  lialii  acted  as  a  most  insolent  and 
iindulilul  "Wife,  and  eiitred  into  tiie  .said  lleeogniz^iuee  without  his  Privity 

This  Court  U-iii"  a^sisteil  with  tiie  Judgeij  was  satisfied,  tliat  tiie  said  Keeognizance 
Wius  entred  into  the  very  Day  iH'foie  Marriage,  witiiout  Defeazanee  or  the  Pjamtift  s 
Privity  whereby  to  defraud  tlie  Plaintiff,  and  one  Witne.ss  only  depo.sed  the  I'laiiitift  s 
tonselit  to  the  drawing  the  said  Eecognizanee,  who  hatli  an  Assignment  of  the  same 

to  him.self.  .    i        ^i     tj         i 

The  C^uirt  deereed  the  said  Recognizance  to  be  set  aside  and  vacated  on  tlie  Kecord 
tiiereof.  and  a  i>eriK'tual  Injunction  is  granted  against  it.  and  this  ('ourt-  proix)sed,  ori 
the  said  Plainlill's  Wife's  reliirning  back  all  the  Estate  wliieh  .she  took  iind  conveyed 
uway",  that  the  Plaintiff  do  allow  lier  £'20  per  Annum,  which  was  con.sented  to  by  the 
Plaiiitiff,  hir  her  separate  .Maintenance. 

[81]  Howard  &  Uxou  contra  Hookeij. 
•2  []  24]  Car.  2,  fo.  587  [1(172-7:3]. 
Fraudulent  Deed  by  Feme,  &c 

Bill  is  to  set  aside  a  Deed  made  by  tli-^  Plaintiff  Ehz.  in  Feb.  IGOCi,  before  her  .Marriage 
with  the  Plaintiff  Sir  Philip  Howard,  and  that  the  Plaintiff  Sir  Pliihp.  in  Kight  of  his 
.said  Wife,  might  have  all  her  Benefit  and  Interest  in  or  to  the  Estate  of  Sir  John  Baker 
her  former  Husband,  and  receive  the  Rents  and  Profits  of  the  Premis.se.=. 

The  Case  being,  That  Sir  John  Baker  the  P'ather  being  seised  in  fee  of  Lands  by 
two  Deeds  tripartite  of  Lease  and  Release  made  between  himself  of  the  one  Part,  Sir 
Robert  Newton  deceased  of  the  second,  and  Sir  John  Baker  the  Son,  and  Dame  Eliz. 
the  Plaintiff,  and  sole  Daughter  of  Sir  Robert  Newton  of  the  third  Part,  in  Con.sidera- 
tion  of  a  Marriage  between  the  Plaintiff  Dame  Eliz.  and  Sir  Jojm  Baker  the  Son.  and 
i'lOOIt  Portion,  conveyed  tlie  s.ime  to  Sir  Robert  Newton  and  his  Heirs,  Part  of  which 
Lands  wi'ie  for  the  .said  Dame  Eliz.  Jointure;  and  Sir  John  Baker  the  Father,  and 
Dame  .Mary  his  Wife  being  dead.  Sir  John  tlie  Son  sold  Part  of  the  Premisses  for  Pay- 
ment of  Debts,  Part  whereof  was  the  Jointure  of  Dame  Eliz.  and  in  Consideration 
of  the  [82]  said  Dame  Elizabeth  joining  in  such  Sale,  and  parting  with  her  Jointure, 
Sir  John  her  Husband  in  lieu  thereof,  and  of  £L500  to  be  paid  to  Dame  Elizabeth  for 
a  Jointure-iiouse,  limited  the  Premisses  unsold  to  the  said  Dame  Elizabetli  and  the 
Defendants  for  tl)0  Years  upon  Tru.st,  by  Sale  thereof  to  pay  the  said  Dame  Elizabeth 
the  said  £l.")()(l,  and  also  the  Rent,s  and  Profits  of  the  whole  until  Sale,  and  the  Residue 
of  the  .said  Premisses  remaining  unsold  to  Dame  Elizabeth  during  her  Life,  and  after 
to  wait  on  the  Inheritance.     And  in  KioS,  the  Inheritance  was  conveyed  to  Sir  l^obert 
Newton  and  his  Heris,  and  lie  by  Will  devised  the  same  to  the  .said  Dame  Elizabeth 
for  Life.  Remainder  to  the  first  Son  of  the  Plaintiff  Sir  Philip  and  Dame  Elizabeth  ; 
so  the  Plaintiff  being  intitled  to  the  £'1500  and  the  Term  of  400  Years  after  the  Trusts 
performed,  and  so  ought,  in  Right  of  the  said  Dame  Elizabeth  his  Lady,  to  continue 
in  the  Possession  fif  the  Premisses,  and  receive  the  Rents  and  Profits  thereof,  which 
the  Defendants  refvised  to  do,  pretending  the  Term  of  400  Years  is  limited  to  tliem 
upon  other  Trusts,  and  in  particular  that  the  Plaintiff  Dame  Elizabeth,  before  her 
Marriage  to  the  I'laintiff  Sir  Philip,  by  her  Deed  of  the  9th  of  February  lliGG,  assigned 
to  the  Defendants  all  .Monies  then  due,  or  to  be  [83]  payable  to  her  by  Virtue  of  the 
Deed  in  Trust  for  her  Benefit,  and  to  be  at  her  Disposing  during  the  Joint-Lives  of 
lier  and  the  said  Sir  Philip,  whether  she  married  or  continued  Sole,  and  that  she  should 
liave  Power  by  Writing  under  her  Hand  and  Seal  to  di.spose  thereof,  for  the  Benefit 
of  her  Daughter  by  her  former  Husband,  and  that  she  hath  disposed  thereof  accord- 
ingly, which  s.aid  Deed  the  Plaintiff  insists  is  fraudulent  or  with  Power  of  Revocation, 
and  never  mentioned  to  Sir  Philip,  and  th.it  Sir  Philip  after  his  Marriage  settled  £500 
per  Annum  on  the  said  Dame  Elizabeth  for  her  Jointure,  which  he  would  not  have 
done,  if  he  had  known  or  understood  the  .said  Dame  Ehzabeth  had  made  such  Deed 
or  Disposition  as  aforesaid  of  her  former  Husband's  Estate ;  and  since  their  Marriage 
she  desired  Leave  of  Sir  Philip  that  she  might  receive  the  Rents  and  Profits  of  the 
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said  Lands  of  her  former  Husband,  without  mentioning  the  said  Deed,  and  therefore 
the  same  ought  to  be  set  aside. 

The  Defendants  do  in.si.st,  the  said  Dame  Elizabeth,  before  her  Marriage  with  the 
said  Philip,  did  declare  to  him,  that  whoever  did  marry  her  should  have  no  Benefit 
of  any  Estate  that  she  had  by  her  former  Husband,  and  that  .Sir  Phihp  did  agree  to 
bar  himself  thereof,  and  take  no  Benefit  [84]  thereby,  and  that  Sir  Robert  ^Newton 
looking  upon  the  Estate  as  settled  on  his  Grandchildren,  as  aforesaid,  and  had  given 
his  personal  Estate  and  £700  per  Annum  to  the  Plaintiffs  and  their  Sons  ;  and  the 
said  Sir  Phihp,  in  all  the  Life-time  of  the  said  Sir  Robert  Newton,  never  pretended 
Right  to  the  said  Estate,  or  intermeddled  therewith,  that  there  is  no  Reason  to  set 
a.side  the  said  Deed  of  the  ninth  of  February  aforesaid. 

This  Court  being  assisted  with  the  Judges  on  reading  the  said  Deed,  it  not  appear- 
ing unto  this  Court,  that  the  said  Sir  Philip  liad  any  Notice  of  the  said  Deed  9th  of 
Feb.  1G6(J,  till  after  the  Death  of  the  said  Sir  Robert  Newton,  whicli  was  several  Years 
after  the  Marriage,  nor  was  privy  nor  consented  to  the  making  of  any  such  Deed ; 
but  having  Intimation  that  Dame  Ehzabeth  intended  to  dispose  of  her  Interest  in  her 
former  Husband's  Estate,  from  such  Husband  as  she  should  marry,  broke  off  the 
Treaty  of  Marriage,  which  was  afterwards  brought  on  again  by  some  Friends  of  the 
.said  Dame  Elizabeth,  and  that  the  said  Sir  Phihp  was  induced  to  many  the  said  Danje 
Elizabeth,  upon  the  Hopes  and  Confidence  of  having  the  Interest  she  had  in  the  Estate 
of  the  said  Sir  John  Baker  her  former  Husband,  witliout  which  he  would  never  have 
married  her.  [85]  and  that  the  said  Sir  Pliilip  never  knew  of  tlie  said  Deed  of  the 
9th  of  Feb.  1006,  but  the  same  was  a  Fraud  upon  Sir  Philip,  and  that  therefore  no 
Use  ought  to  be  made  thereof,  and  decreed  the  said  Deed  of  the  9th  of  Feb.  1666,  be 
absolutely  set  aside,  and  no  Use  to  be  made  thereof  against  the  said  Sir  Philip,  or  any 
claiming  under  him. 

PoTER  amtra  Hcbbert. 

24Car.  2,  fo.  591  [1672-73]. 

See  vol.  3,  78.    Mortgage  redeemed  after  36  Years. 

This  Bill  is  to  have  a  Redemption  of  a  Mortgage  made  in  1636,  by  the  Plaintiff's 
Father,  to  one  Abraham  Dawes  for  £5000,  and  for  Non-payment  of  the  Mortgage- 
Money,  Sir  Thomas  Dawes,  Son  and  Heir  of  the  .said  Abraham  Dawes,  entred  in  1641, 
and  he  and  his  Assigns  have  ever  since  taken  tlie  Profits.  And  the  Defendant  insists, 
that  the  said  Thomas  Dawes  in  49  conveyed  the  mortgaged  Premisses  to  Hugh  Hubert 
the  Defendant's  Father,  for  £7000,  and  that  in  1641,  when  Sir  Thomas  Dawes  entred, 
there  was  £5000  due  on  the  Mortgage  besides  Interest,  so  he  would  be  charged  with 
£350  per  Annum  for  mean  Profits  since  that  Time,  and  would  have  £6  per  Cent. 
Interest  for  the  £7000  from  the  Time  of  its  appearing  on  the  Conveyance. 

[86]  This  Cause  being  first  heard  by  Judge  Rainsford,  who  ordered  the  Plaintiff's 
to  redeem,  and  the  Account  for  the  Interest  of  the  £5000  to  begin  from  1636,  the 
Time  of  Lending  the  Money,  and  from  that  to  1642,  Interest  to  be  paid  according 
to  Acts  then  in  force,  and  from  42  to  46,  Interest  at  £8  and  £4  per  Cent. 

The  Cause  being  he^ird  again  by  the  Lord  Keeper  Bridgman,  assisted  with  Judge 
Tyrril,  Morton  and  Wild,  who  ordered  the  Plaintiff  to  pay  Interest  for  the  £5000  to 
1641,  at  £8  per  Cent.,  and  from  41  to  49,  the  certain  Profits  of  tlie  Mortgaged  Premisses 
to  go  in  Discharge  of  the  Interest  till  that  Time,  and  that  if  the  remaining  Interest 
with  the  £5000  should  in  49  amount  to  £7000,  then  the  Plaintiff  to  pay  Interest  for 
£7000,  else  only  for  so  much  as  the  Principal  and  Interest,  according  to  the  Statutes 
in  force. 

This  Cause  was  again  re-heard  by  the  Lord  Chancellor  Shaftsbury,  assisted  with 
Judge  Vaughan,  and  Judge  Rainsford. 

The  Defendant  insisted,  that  setting  of  the  Interest  against  the  certain  Profits, 
from  41  to  49,  as  aforesaid,  was  a  great  Advantage  to  the  Plaintiff,  and  that  after 
so  long  a  Time,  the  Plaintiff  ought  not  to  be  permitted  to  redeem. 

[87]  This  Court  nevertheless  was  satisfied,  that  the  Plaintiff  ought  to  redeem, 
and  the  Matters  now  in  Controversy  being.  Whether  the  certain  Profits  of  th*  Premisses 
shall  go  against  the  Interest  from  41  to  49,  or  not ;  and  whether  the  Plaintiff  shall 
pay  Interest  for  any  more  than  the  £5000  first  lent,  or  not ;  and  what  Interest  he 
shall  pay  at  least  during  the  hard  Times  of  War. 
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This  Court  on  hraring  rreccdents  was  clear  of  Opinion,  That  the  setting  the  certain 
Profits  of  tlic  I'reinisses  against  the  Interest  from  41  to  4'J,  ought  to  be  di.sehargcd, 
and  decreed  the  same  accordingly. 

And  touching  that  Point,  for  wliat  Monies  tlie  Plaintiff  shall  pay  Interest,  cither 
for  tlie  i'oUOO  only,  or  any  greater  Sum. 

Tliis  Court  with  tiie  jiidge.'^  were  of  Opinion,  That  tlie  Plaintiff  ought  not  to  pay 
Interest  for  any  greater  Hum,  than  only  for  the  £5000,  the  original  Mortgages  :  Q'liis 
Court  declaring,  there  is  no  Kcason  to  give  Interest  upon  Interest,  and  that  the  now 
Defendant  ought  not  to  be  in  any  better  Condition  than  Sir  Abraham  Dawes  the 
first  Mortgagee. 

[88]  Crisp  contra  Bluck. 
25  Car.  2,  fo.  357  [1673-74]. 
Bond  and  .Judgment  after  upon  it,  and  the  Princijial  and  Interest  far  surmounted  the 
Penalty  when  Judgment  was  entred  ;  how  I'ayment  of  Monies  shall  be  applied  in 
sucli  Case. 

This  Case  comes  to  he  lie.ard  upon  a  Bill  of  Beview,  and  an  Appeal  from  a  Decree 
made  by  the  Lord  Chancellor  Shuftslniry  ;  the  I'luintitf's  original  Bill  being  to  be 
relieved  against  a  Bond  of  i'KJOO  Penalty,  for  Payment  of  £1000  and  Interest,  entred 
into  by  the  Plaintiff's  Father,  the  Testator  and  others,  to  William  Bluck  the  younger, 
in  1G42.  The  Defendant  commenced  Suit  on  the  said  Bond  in  1GG2,  and  had  .ludg- 
ment  thcreuixin  against  the  Plaintiff's  Father  only ;  and  the  Principal  and  Interest 
due  on  the  said  Bond  far  surmounting  the  Penalty  when  Judgment  was  olrtained  ; 
and  the  Defendant  being  twenty  Years  kept  out  of  liis  Money,  but  having  received 
several  Sums  in  Part  since  the  Action  at  Law  brought,  it  was  decreed.  That  wliatever 
Monies  were  received  before  the  Judgment  actually  entred.  should  be  taken  in  Dis- 
cliargc  of  the  Interest  of  the  said  £1000  original  Debt,  and  that  the  Defendant  should 
be  .satisfied,  after  the  Judgment  entred,  the  wliole  Money  thereupon  recovered  with 
Damages  from  the  Time  the  Judgment  was  actually  entred,  deducting  what  he  had 
received  since  the  actual  Entry  of  the  [89]  Judgment,  and  allowing  his  Costs  at  Law, 
and  moderate  Costs  in  this  Court :  And  it  was  found,  that  the  Judgment  was  not 
actually  entred  till  the  Vacation  after  Michaelmas  Term  1662,  and  so  only  £250  paid 
in  November  1662  was  accounted  Interest  of  the  original  Debt,  and  not  towards 
the  Money  recovered  by  the  Judgment,  and  the  Account  was  so  settled  and  decreed, 
and  the  .Money  paid  accordingly.  Yet  for  Reversal  nf  the  .said  Decree,  the  now  I'laintifl" 
for  Error  a.ssigns,  that  tlie  .same  tends  to  the  invalidating  of  the  Course  of  tlie  Court 
of  King's  Bench,  it  being  by  the  Decree  admitted,  that  tlie  said  Judgment  was  entred 
■in  the  Vacation  after  Michaelmas  Term  1662,  and  not  before.  Whereas  it  is  evident 
by  the  Kecords  of  the  King's  Bench,  the  said  Judgment  was  entred  on  Eeeord  in 
.Michaelmas  Term  1662,  and  by  Con.structiim  of  Law  is  supposed  and  presumed  to 
be  recorded  the  first  Day  of  that  Term,  against  which  Eeeord  no  Evidence  or  Avei- 
nient  ought  to  be  admitted,  and  all  Monies  paid  after  the  first  Day  of  that  Term  ought 
in  E(|uity  to  be  applied  towards  Satisfaction  of  the  Judgment,  and  so  the  £250  paid 
111  Xovemfjer  1662,  in  Part  of  a  Debt  in  Question  ought  not  to  go  to  satisfy  tlie  Interest, 
but  in  Part  to  discharge  the  Principal. 

[90]  The  Lord  Chancellor  Shaftsbury  was  of  Opinion,  That  no  Notice  could  be  taken 
of  any  actual  Entry  of  any  Judgment  at  Law,  but  that  every  Judgment  whensoever 
entered,  if  before  the  Essoin-Day  of  the  subsequent  Term,  ought  to  be  accounted  a 
Judgment  of  the  first  Day  of  the  Term  before,  and  allowed  and  lield  tlie  said  Error 
to  be  good,  and  decreed  the  £250  paid  in  Nov.  1662,  should  go  and  be  applied  as  Part 
of  Satisfaction  of  the  £1 600  and  Damages  due  on  the  Judgment,  and  what  other  Monies 
were  paid  by  any  other  of  the  Obligors,  their  Heirs,  Executors,  Administrators  or 
Aasigns,  since  the  20th  of  Octob.  16(52,  if  not  paid  on  other  Account,  shall  be  applied 
in  turtlier  satisfaction  of  the  said  Judgment,  first  to  discharge  the  Interest,  and  then 
to  sink  the  J  nm-ipal,  and  as  to  so  much  did  reverse  the  said  Decree  :  and  the  Defendant 
appealed  from  this  said  Decree  to  the  Lord  Keeper  Finch,  and  insisted,  that  by  his  Answer 
to  the  onginal  Bill  Slid,  when  the  £250  was  paid,  the  Judgment  was"  not  entred, 
and  pr^ently  after  hearing  the  original  cause,  the  late  Lord  Keeper  Bridgman  calUng 
to  Ins  Assistance  the  .\hister  of  the  Rolls,  who  declared,  that  the  Defendant  should 
not  account  tor  any  Money,  as  received  on  the  Judgment,  until  the  said  Judgment 
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(wliich  was  his  Security)  was  really  and  [91]  actually  entred,  if  the  plaintiff  insisted 
a.s  before,  which  was  overruled  ;  and  the  Plaintiff  then  brought  a  Bill  of  Review  ; 
to  which  the  Defendant  pleaded  and  demurred,  and  thereupon  the  Lord  Bridgnian 
declared  the  Decree  to  be  ju.st,  as  to  the  £250,  and  the  Decree  made  by  the  Lord 
Shaft,sbury  is  to  unravel  the  Account  settled,  and  to  charge  the  Defendant  with  £4000, 
when  by  the  original  Bill  or  Bills  of  Review,  they  do  not  charge  him  with  above  the 
Penalty  of  the  said  Judgment. 

This  Court  now  declared,  That  the  examination  of  the  Time  of  the  actual  Entry 
of  the  Judgment  in  this  Case,  did  not  impeach  the  Judgment,  but  only  to  guide  the 
Conscience  of  the  Court  in  the  Application  of  the  Payment  of  the  Money,  and  there- 
fore (as  this  Case  is)  the  whole  Money  having  been  decreed  and  settled  as  aforesaid, 
the  Examination  of  the  Time  of  the  actual  Entry  of  the  said  Judgment  tended  not 
to  the  invalidating  thereof,  but  only  to  inform  the  Court,  when  and  how  it  came  to 
be  recorded,  which  in  Cases  of  Originals  filed,  to  prevent  the  Statutes  of  Limitation, 
and  other  Gases  of  like  Nature,  are  usually  examined  in  Courts  of  Law,  the  Court 
saw  no  Cause  to  relieve  the  plaintiffs  on  their  Bill  of  Review,  and  dismissed  their  Bill 
of  Review. 

[92]  Dethtck  cantra  Banks. 

25  Gar.  2,  fo.  143  [1073-74]. 

A  Freeman  of  London  disposeth  an  Adventure  to  his  Son.     No  Breach  of 
the  Custom,  £is  to  the  Wife's  third  Part. 

A  Freeman  of  London  did  assign  over  an  Adventure  to  the  Defendant  his  Son, 
against  which  the  Plaintiff  complains,  and  insists,  It  is  contrary  to  the  Custom  of 
London,  and  tends  to  defeat  the  Plaintiff  liis  Wife  of  a  full  third  Part  of  the  personal 
Estate  :  Tliis  Court  with  the  Judges  held  the  Disposition  to  be  good,  and  could  not 
relieve  the  Plaintiff. 

Harmer  contra  Brooke. 

25  Gar.  2,  fo.  648  [1673-74]. 

Bill  to  perform  a  Marriage  Agreement. 

The  Bill  is  to  have  an  execution  of  a  Marriage  Agreement  ;  the  Plaintiff  Harmer, 
with  the  Encouragement  of  Thomas  Hamling,  was  to  marry  the  Plaintiff  Elizabeth, 
the  only  Daughter  and  Heir  of  the  said  Thomas  Hamling  (the  Plaintiff  Harmer  being 
a  Man  of  a  great  Trade),  and  in  Consideration  thereof,  the  said  Thomas  Hamling  was 
to  pay  to  the  Plaintiff'  Harmer  £500  at  Christmas  following,  and  to  settle  on  the  plaintiff" 
and  his  Heirs  a  House  in  Sussex,  and  at  his  Death,  to  give  to  the  Plaintiff  Elizabeth 
his  Daughter,  all  liis  Estate  real  and  personal,  except  £400,  which  he  intended  to  the 
Defendant  liis  [93]  Brother's  Son  ;  whereupon  the  Plaintiff  Harmer  married  the  said 
Elizabeth  ;  but  now  the  said  Thomas  Hamling  the  Plaintiff's  Father  refuses  to  perform 
his  Agreement  and  Promise  aforesaid,  the  l^laintiff  marrying  without  his  Consent 
and  liking,  as  is  pretended,  and  died  without  performance  thereof,  and  made  a  Will, 
and  the  Defendant  his  Executor,  which  Will  the  Plaintiff  insists  was  voluntar\-,  and 
ought  in  Equity  to  be  set  aside,  the  Plaintiff'  being  disinherited  thereby  ;  and  to  have 
the  said  Marriage  Agreement  performed,  is  the  Plaintiff's  Bill. 

The  Defendant  insists.  That  the  said  marriage  was  had  by  Surprise,  and  without 
the  Consent  of  the  said  Thomas  the  Father,  and  that  he  did  never  approve  of  it,  but 
when  told  of  it  was  in  great  Passion,  and  said  his  Daughter  was  undone,  and  then  made 
his  Will  in  these  Words,  viz.  I  give  and  bequeath  unto  Elizabeth  my  only  Daughter, 
lately  married  against  my  Consent  and  good  likiug  to  Francis  Harmer,  the  Sum  of  £20, 
over  and  above  the  sum  of  £500  which  1  intend  to  pay  her  myself  in  full  for  her  Portion  ; 
and  the  said  Thomas  the  Father,  being  afterwards  moved  to  alter  his  said  Will,  declared 
he  would  not  alter  the  same,  and  that  he  would  not  be  a  Precedent  to  disobedient 
Children,  and  the  Defendant  [94]  claims  the  said  Estate  real  and  personal  by  Virtue 
of  the  said  Will. 

This  Court  ordered  it  to  be  tried  at  Law,  Whether  Thomas  the  Father  did  agree 
to  give  the  Plaintiff  Francis  Harmer,  with  the  said  Elizabeth,  any  other  or  further 
Estate  real  or  personal  at  any  Time,  over  and  besides  the  said  £500. 

That  a  verdict  passed  for  the  Plaintiff,  That  Thomas  the  Father  did  agree  to  give 
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the  riaintilT  Francis  Harmer,  with  the  said  Elizabeth,  a  further  Estate  real  and  personal, 

''""Ss  tWrt"  was  s=>tisfied  there  was  sucli  a  marriage  Agreement,  and  that  the  same 
ought  to  be  made  good,  and  decreed  accordingly. 


TREGomvELL  contra  Lawrence. 

25  Car.  2,  f.  582  [1G73-74]. 

An  Injunction  to  restrain  Ploughing  or  Burn-beating  of  Pasture. 

The  Bill  is  to  restrain  the  Defendant  (being  Tenant  for  Life)  from  ploughing  up, 
or  converting  into  Tillage  Pasture  Ground,  to  the  Damage  of  the  Pk,intiiT's  Inhentance 

The  Defeiidant  insisted,  that  the  said  Land  was  very  full  of  JJu.sh.'s  and  1'  urz  and 
that  the  Ploughing  and  Burn-beating  was  an  Improvement  of  It. 

The  I'laintitf  insisted.  That  the  Lands  are  Sheeps-strete  or  bheeps-slight,  the 
[95]  Surface  or  Soil  being  so  thin,  that  if  tlie  same  be  ploughed  up  two  Years  together, 
the  Lands  will  yield  no  profit  in  many  Years  after.  ,,,.,.,,        ,      ^    .-c     .      f 

This  t'ourt,  on  reading  an  Order  20th  I'eb.  2u  Car.  2  [lb/ 3]  and  a  Certificate  of 
Referees,  doth  Decree,  That  a  perpetual  Injunction  be  awarded,  to  restrain  the  Defend- 
ant from'  I'loughing  up  or  J$urn-beating  of  the  said  Lands  above  two  Years. 


Sutton  &  Uxor  ejus  contra  Jewke. 

15  [!  25]  Car.  2,  fo.  178  [1673-74]. 

Sum  left  for  a  Portion.    But  if  she  marry  without  Consent,  then  a  Part  to  be  to 

another. 

That  i'1500  was  to  be  put  out  at  Interest  for  the  Use  and  Benefit  of  the  Plaintiff 
Anne,  and  then  the  s;iid  £1500  and  the  Proceed  thereof  to  be  paid  her  at  her  Age 
of  Twenty-one,  or  Marriage  ;  but  if  the  Plaiiititt  Anne  should  marry  without  the 
Consent  of  the  Defendant  Jewke  and  his  Wife,  being  her  Father  and  Mother,  or  one  of 
them,  or  the  Survivor  of  them,  then  £500  Part  of  the  said  £1500  to  be  paid  to  such 
Person  as  the  Defendant  Jewke  his  Wife,  by  Writing  under  her  Hand,  and  without 
her  llus\)and,  should  appoint. 

That  the  said  Defendant  Jewke  his  Wife  died  in  1008  without  making  any  appoint- 
ment, so  that  the  Plaintiil  Anne  is  thereupon  become  intitled  to  the  whole  [96]  £1500 
and  tlie  Proceed  thereof  :  That  the  Plaintiff  Anne  married  in  1071,  and  this  Suit 
is  to  be  relieved  for  the  £1500  and  Interest. 

The  Defendant  Jewke  insists,  that  Mary  his  Wife  died  in  70,  but  before  her  Death 
in  IGDO.  by  Deed  Parol  directed,  that  in  Case  the  Plaintiit  Anne  married  without  the 
Consent  of  her  the  said  Mary,  or  the  Defendant  Jewke  her  Husband,  then  £5(J0  Part 
of  the  said  £1500  to  be  paid  to  her  and  the  Defendant,  or  the  Survivor  of  them,  and 
that  the  said  Deed  was  made  upon  mature  Deliberation,  to  keep  the  said  Plaintiiy  in 
due  Obedience,  and  that  the  Plaintiff  Sutton  having  in  a  clandestine  Manner  married 
with  the  Plaintifi  Anne,  without  the  Defendant  Jewke  his  Privity  or  Consent,  and 
after  he  had  forbidden  his  Daughter  to  marry  with  him  on  the  Forfeiture  of  his  Bless- 
ing, or  what  otherwise  she  might  e.xpect  from  him  the  said  Defendant  Jewke  by  Means 
thereof  and  by  being  Administrator  to  liis  late  Wife,  became  entitled  to  £500  Part  of 
the  said  £1500. 

So  the  chief  Point  now  controverted  is,  Whether  the  Plaintiff  Anne  be  entitled 
to  the  whole  £1500.  or  whether  she  had  not  forfeited  £500  thereof  by  her  Marriage 
without  her  Father's  Consent  and  Privity,  and  Contrary  to  his  Direction  and  Advice. 

[97]  His  Lordship  was  fully  satisfied.  That  the  Plaintiffs  said  Marriage  was  with- 
out the  Defendant's  Privity  and  against  his  Consent,  and  that  therefore  the  Plaintiff 
Anne  cannot  have  the  said  £500,  but  decreed  the  Defendant  to  have  the  same  with 
Interest  from  the  Plaintiff's  Marriage. 
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Wall  contra  Buckley. 

26  Car.  2,  fo.  178  [l(574:-75]. 

Guanlian  takes  Bond  in  his  own  Name,  for  Arrears  of  Kent ;  by  this  the 
Gviardian  hath  made  it  liis  own  Debt. 

That  the  Plaintiff's  Father,  as  his  Guardian,  takes  Bond  for  £100  Arrears  of  Rent 
due  from  tlie  Tenants,  and  takes  it  in  his  own  Name. 

Tliis  Court  is  of  Opinion,  that  the  Plaintiff's  Father  hath  by  that  Means  made  it 
his  own  Debt. 

Strickl.\nd  cont.  Garnet  &  Al'. 

26Car.  2,  f.  340[lG74-75]. 

Legatee  dies  before  the  Time  of  Payment  of  the  Legacy  ;  yet  payable  to  his  next  of  Kin, 

The  Bill  is  for  a  Legacy  of  £20  given  to  the  Plaintiff's  late  Husband,  by  the  Will  of 
George  Coker  deceased,  to  be  raised  and  paid  upon  the  Sale  of  customary  Land,  men- 
tioned in  the  said  Will  ;  which  said  Lands  are  by  the  Will  devised  by  the  said  Coker  to 
Jennet  his  Wife  for  Life,  with  Remainder  over  to  the  said  Defendants  in  Trust,  that 
after  the  [98]  Death  of  Jennet  the  said  Trustees,  should  sell  the  same,  and  with  the 
Money  thereby  raised,  to  pay  the  Legacies  in  the  Will,  and  the  Trustees  to  be  account- 
able over  for  the  Surplus  to  other  Persons  ;  and  the  said  John  Strickland  the  Legatee 
dying  before  the  said  Jennet,  and  before  the  Time  the  said  Lands  out  of  which  the  said 
Legacy  was  to  be  raised,  were  appointed  to  be  sold. 

The  Defendants  crave  Judgment  of  the  Court,  whether  the  said  Legacy  of  £20  was 
due  to  the  Plaintiff,  or  determined  by  the  Death  of  the  said  John  Strickland.  This 
Court  was  of  Opinion,  that  the  £20  did,  notwithstanding  the  Death  of  the  said  John 
Strickland,  continue  payable  to  the  Plaintiff. 

Brond  contra  GiPPS. 

26  Car.  2,  fo.  763  [1674-75]. 

Lands  decreed  to  be  sold,  to  supply  the  personal  Estate. 

This  Court  declared,  that  the  Plaintiff's  Legacies  ought  to  be  paid  out  of  the  whole 
Estate  of  the  Testator,  viz.  out  of  the  personal  Estate,  so  far  as  that  will  extend  ;  and 
if  that  will  not  satisfy  the  same,  then  the  Testator's  Manors  and  Lands  undivided  and 
un.sold  shall  in  the  next  Place  come  in  Aid  of  the  personal  Estate  for  Satisfaction  there- 
of :  and  that  if  it  be  not  sufficient,  then  the  whole  Manors,  Lands  and  Tenements, 
though  sold  and  divided,  [99]  shall,  notwithstanding  such  Sale  and  Division,  come  in 
Supply  thereof  in  Proportion,  to  be  refunded  and  paid  by  the  Person  or  Persons  in 
whose  Hands  soever  the  same  shall  be  found. 

Bowyer  &  Al'  contra  Bird. 

26  Car.  2,  fo.  769  [1674-75]. 

Estate  decreed  to  the  Residuary  Legatee,  and  not  the  Administrator. 

The  Suit  is  to  have  an  Account  of  a  Legacy  of  £500  given  by  George  Dale,  Father 
of  the  Plaintiff'  Anne,  to  George  his  Son  also  deceased,  to  wiiom  the  Plaintiff"  Anne  was 
Administratrix,  and  to  have  an  Account  of  the  Residuary  Estate  of  George  the  Father 
after  his  Debts  and  Legacies  paid,  the  Bill  charging,  that  Georj^e  the  Father  made  his 
Will  in  Writing,  and  thereof  his  Son  Thurston  Dale,  and  one  Dakin  Executors  ;  and 
upcni  publishing  of  his  Will  declared  Dakin  only  to  be  Executor  in  Trust  for  his  Cliil- 
dren,  and  to  take  no  Benefit  thereby  ;  but  the  Estate  to  go  to  the  Children,  and  died, 
leaving  the  Plaintiff'  Anne,  and  three  Sons,  viz.  the  said  Thurston,  George  and  Robert 
Dale,  all  deceased,  and  that  Thurston  made  the  said  Dakins  his  sole  Executor,  and  the 
Plaintiff  Anne  is  the  only  surviving  Child  of  the  said  George  Dale  the  Father,  and 
claims  the  said  £500  and  the  Residuary  Estate. 

[100]  This  Court  (it  appearing  by  the  said  Will,  that  the  said  Thurston,  who  was 
named  Executor  without  any  Trust,  was  Residuary  Legatee  of  the  said  George  Dale 
his  Father,  who  had  given,  by  the  said  Will,  considerable  Legacies  to  every  one  of  his 
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DoM.  Leech  contra  Leech. 

2G  Gar.  2,  fo.  369  [1674-75]. 

[S.  0.1  1  Chan.  G.  249.    A  Deed  tho'  cancelled,  yet  good,  and  the  Estate  shall 

not  be  devested  out  of  the  Trustees. 

This  Court  declared  though  the  Deed  appeared  cancelled,  yet  it  was  a  good  Deed, 
and  that  the  Cancelling  thereof  did  not  devest  the  Estate  of  the  Trustees  therein 
'named,' and  that  the  Trust  thorcliy  created  ought  to  be  performed, 

[101]  1''eake  contra  Brandsby. 

20  Car.  2,  fo.  74  [1G74-75]. 

Who  shall  be  said  to  be  a  Servant  living  with  the  Testator  at  his  Decease. 

That  William  Crowe  by  Will  devised  to  every  one  of  his  Servants,  living  with  him 
at  the  Time  of  his  Death,  i'lO  apiece,  and  that  the  riaintill  was  Servant  to  the  Testator 
at  his  Death  ;  so  the  I'laitititl'.s  Suit  is  for  the  £10  Legacy. 

The  Defendant  insists,  that  the  Phiintiff  was  not  Servant  to  the  said  Crowe  at  his 
Dc4itli,  or  lived  with  him  as  a  Servant ;  but  tlie  Plaintiff  at  the  Testator's  Death,  and 
long  before  and  after,  was  the  Servant  of  Mary  Brandsby,  the  Testator's  Motiier. 

This  Court  was  satisfied,  that  the  riaintill:  was  a  Servant  to  the  Testator,  and  in- 
trusted in  his  Housekeeping,  and  imployed  in  Washing  liis  Linen,  and  tended  him  in 
his  Sickness  ;  and  therefore  decreed  the  Defendant,  the  Executor,  to  pay  the  Plaintiff 
her  £10  Legacy. 

WiNCHCOMB   cont.    WiNCHCOMB. 

26  Gar.  2,  f.  654  [1674-75]. 
Judgment  upon  Bonds  of  long  standing  ordered  to  be  paid. 

Tiiat  in  Michaelmas  Term  2  Car.  1,  John  Carter  olitained  a  Judgment  against 
John  Winchcomb,  the  Defendant's  (irandfathcr  of  £400  upon  two  several  Bonds, 
both  dated  17  June  102.i,  for  the  payment  [102]  "i  £100  each  Bond,  one  payable  the 
1st  of  May  then  next,  and  the  other  the  1st  of  May  1025.  That  the  said  Carter  made 
Hunifrey  ('oles  his  Executor,  and  dieil,  and  the  said  Humfrey  Coles  died,  and  his 
Son  Jolin  Coles  took  Administration  JM  bonis  non  of  the  said  John  Carter,  who  pro- 
duced the  Bond  payable  the  1st  of  May  1025  whole  and  uncancelled,  and  thereupon 
insisted  to  be  a  Creditor  for  the  said  £400  on  the  said  Judgment. 

But  the  Defendant  Winchcomb  profluced  one  of  the  said  Bonds  cancelled,  and 
insisted,  that  the  same  was  satisfied,  for  that  Humfrey  Coles  12  Car.  1  [1030-37]  had 
an  Elegit  returned,  and  Lands  delivered  by  the  Sheriff  which  being  near  forty  Years 
since,  the  same  would  not  have  slept  so  long,  had  not  the  said  Debt  been  satisfied,  one 
J}iind  being  cancelled.  And  the  said  Coles  insisted,  that  the  said  Garter  was  kept  out 
by  prior  Incumbrances,  and  that  lie  exhibited  a  Bill  against  John  W^inchcomb  the 
Eatlier,  to  discover  the  same,  who  by  Answer  acknowledged  the  said  Debt. 

This  Court  declared,  that  the  said  Debt  of  £400  and  Costs  ought  to  be  paid,  and 
ordered  the  6;ime  accc^dingly,  and  that  the  same  be  paid  by  Pliilip  Innelt,  Esq.,  who 
purchased  the  Premisses  liable  thereto. 

[103]  HoDKiN  cont.  Blackman  &  Al'. 
26Gar.  2,  £.773  [1074-75]. 
Agreement  to  settle  £100  in  Money,  Goods  or  Lands,  upon  Marriage  for  £500  Portion, 
£200  of  the  said  £500  not  paid.     Bond  of  £3000  to  perform  the  said  Agreement,  and 
Judgment  thereupon  pleaded  in  Bar  of  other  Debts  and  Goods. 

The  Bill  is'to  discover  the  Estate  of  the  Intestate,  Maurice  Blackman,  which  came 
to  the  Hands  of  Elizabeth  liis  Relict,  and  to  make  the  same  liable  to  the  Satisfaction  of 
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u,  Debt  of  £300  lent  to  the  said  Intestate,  for  security  whereof  the  said  Intestate  gave  a 
penal  Security  of  £1000. 

The  Defendant  Elizabeth,  the  Administratrix  of  the  said  Intestate,  insists,  she 
hath  no  Assets  to  satisfy  the  Plaintiff's  Demands,  for  that  in  1G05  the  Intestate  Black- 
man,  her  late  Husband  (before  Marriage  with  her)  and  her  Father  Doctor  Argoll 
came  to  this  agreement,  viz.  That  her  said  Father  should  give  with  her  in  Marriage  to 
the  said  Blackman  £500,  and  in  Consideration  thereof,  and  of  such  Marriage,  the  said 
Blackman  shall  enter  into  one  Obligation  to  the  said  Doctor  Argoll,  of  £3000  Penalty, 
conditioned  for  the  settling  of  £1500  upon  the  said  Defendant  Elizabeth  and  her  Heirs, 
in  Monies,  Lands,  or  otherwise  within  one  Month  after  the  Marriage  ;  that  accord- 
ingly the  said  Blackman  in  August  1665  entred  into  such  Bond,  and  the  said  Marriage 
was  had,  and  the  said  Blackman  received  £300  of  the  Portion,  and  the  remaining 
£200  was  in  the  Hands  [104]  of  the  Defendant,  Serjeant  Branipston  ;  that  the  said 
Blackman  never  made  such  Provision  for  the  said  Defendant  Elizabeth,  and  her 
t'hildren,  as  by  the  Condition  of  the  said  Bond  he  was  to  do,  and  the  Defendant  Mary, 
after  the  Death  of  Doctor  Argoll  her  Father,  whose  Executrix  she  is,  finding  the  said 
£3000  uncancelled,  and  the  Condition  thereof  not  performed,  did  in  August,  before 
the  Time  of  putting  in  the  Defendant  Elizabeth's  Answy:,  commence  an  Action  of 
Debt  against  the  said  Defendant  Elizabeth  as  Administratrix  to  Blackman  her  late 
Husband,  and  recovered  a  Judgment  thereon,  for  £3000  Debt  upon  the  Bond. 

But  the  Plaintiff'  insists,  that  the  remaining  £200  in  Serjeant  Brampston's  Hands, 
which  is  Part  of  the  said  Elizabeth's  Portion,  ought  to  be  applied  to  satisfy  the  Plaintiff's 
Debt,  as  far  as  the  same  will  go,  and  what  the  same  falls  short  of,  the  rest  of  the  Estate 
ought  to  supply. 

This  Court  declared,  they  saw  no  Colour  of  Cause  to  give  the  said  Plaintiff  any 
Relief  against  the  said  £3000  Bond  and  Judgment  thereon  had,  other  than  against 
the  Penalty,  and  therefore  the  said  Defendant  ought  to  be  first  satisfied  her  said 
£1500  out  of  the  personal  Estate  of  the  said  Blackman,  and  decreed  the  same 
accordingly. 

[105]  MosELY  contra  Mosely. 

27  Car.  2,  fo.  521  [1675-76]. 

Clause  in  a  Will,  That  if  any  Legatee  should  liinder  or  oppose  the  Execution  of  the 
Will,  then  such  Person  should  lose  the  Legacy  bequeathed. 

The  Defendant  claims  several  Things  devised  to  her  in  specie  by  the  Will  of  Sir 
Edward  Alosely,  and  the  Plaintiff  would  bar  her  Claim  and  Eight  for  the  whole  by  a 
particular  Clause  in  the  Will,  viz.  That  if  any  Legatee  should  hinder  or  oppose  the 
Execution  of  his  Will,  then  such  Person  should  lose  the  Legacy  bequeathed. 

This  Court,  as  to  the  Clause  of  Forfeiture  in  the  Will,  which  the  Plaintiff'  would 
have  the  Benefit  of,  by  Eea.son  of  the  Defendant's  contesting  and  opposing  of  the  Execu- 
tion  of  it,  declared  its  opinion  to  be,  That  no  Advantage  ought  to  be  taken  thereof, 
iiut  that  the  Defendant  ought  to  have  her  specifick  Legacies  bequeathed  by  the  Will. 

The  (Jourt  also  declared  their  Opinion  of  the  Rent  demanded  by  the  Defendant 
cif  £880,  that  notwithstanding  the  Defendant's  Opposition  of  the  Will,  the  said  Rent 
was  not  forfeited  or  suspended,  nor  ought  in  Equity  to  be  so  deemed,  and  ordered  the 
Defendant's  Demand  thereof  to  stand  good,  and  be  aUowed  as  a  good  Demand. 


[106]  Plummer  contra  Stamford. 

27  Car.  2,  fo.  74  [1675-701. 

An  ancient  Recognizance  not  set  aside  to  let  in  a  Mortgage. 

That  Edward  Stamford  entred  into  a  Recognizance  of  £800  to  John  Stamford 
his  Brother,  in  22  Car.  the  Plaintiff'  having  a  Mortgage  on  Edward  Stamford's  Estate, 
and  in  Respect  of  the  Antiquity  of  the  said  Recognizance  would  have  it  set  aside,  pre- 
suming the  Money  to  be  .satisfied,  that  the  Plaintiff  may  come  in  with  his  Mortgage  : 
This  Court  would  not  relieve  the  Plaintiff"  against  the  Recognizance. 
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TwiFORi)  contra  Warcup. 

27  Car.  2,  fo.  749  [1G75-76]. 

Artiiles,  Conveyance. 

The  Plaintiff  antl  Dcfenilant  entred  into  Article.s  for  Piircliase  of  the  l^.-iruls  in  Qne.«- 
tion.  by  wliifli  Artieles  tiie  Plaintiff  covenanted,  'J'iiat  the  .said  Lands  did  fully  and 
i<iinj)leiitly  contain  the  Quantities  of  Acres  in  a  Particular  to  the  said  Articles  annexed, 
and  in  Piii-suance  of  the  said  Articles  and  Particular  a  Conveyance  was  executed  to 
the   Defendant. 

[107]  ^'""'  t'le  Defendant  insists.  That  the  Plaintiff  hath  not  performed  the  Cove- 
nant in  the  saiil  .\rticles,  for  that  the  Lands  are  short  of  what  the  Particular  mentions 
them  to  lie  ;  and  insists,  they  ought  to  be  made  good  hy  the  Plaintiff. 

This  Court,  on  reading  tlie  Articles.  Particular  and  Conveyance,  declared.  That 
altho\igli  tlie  Covenant  in  the  Articles  were,  that  the  Lands  did  fully  and  compleatly 
contain  the  (Quantities  in  the  Schedule,  yet  in  that  Scliedule,  and  likewise  in  the  Con- 
vevance.  it  is  mentioned  to  contain  st)  many  Acres  by  Estiination,  and  if  there  were 
four  or  five  Acres  more  the  Plaintiff  cannot  have  them  back  again  ;  so  on  the  other 
aide  if  less,  the  Defendant  miust  take  it  according  to  the  Conveyance,  and  that  the 
Articles  Iwing  only  a  security  for  a  Conveyance,  and  the  Defendant  having  afterwards 
taken  a  Conveyance,  the  Defendant  sliall  not  Resort  to  the  Articles,  or  to  any  Par- 
ticular, or  to  any  .Averment  or  Communication  after  the  Conveyances  executed,  wliich 
ought  not  to  Ije  admitted  against  the  Deed;  and  therefore  saw  no  Cause  to  make 
any  Allowance  for  Defect  of  Acres. 

[108]  Newton  contra  L.\xgh.\m. 

L'7Car.  2,  fo.  563[1675-7G]. 

Mortgages — Adventure  in  the  East  India  Company  mortgaged,  redeemable. 

The  Plaintiff  having  an  .\dventure  of  £1700  in  the  East-India  Company,  mort- 
gaged the  .same  fifteen  Years  since  to  Sir  William  Vincent,  wlio  died  and  made  the 
Defendant  E.xec.utor,  who  hath  po.sses.sed  the  said  £1700  Adventure,  and  refuses  to 
re-a.ssign  the  .same  to  the  Plaintiff,  the  Money  being  paid  for  wliich  it  was  a  Security. 

The  Defendant  insists.  That  the  said  Adventure  is  not  redeemable,  it  being  con- 
tingent and  hazardous  and  cost  much  Money  to  insure,  and  Fourteen  Years  since 
it  was  assigned  from  Hand  to  Hand  by  a  Decree,  for  the  Assignment  to  the  Defendant's 
Testatrix. 

This  Court  declared,  That  notwithstanding  the  Hazard  and  Contingency  of  the 
said  Adventure  mortgaged,  and  the  Length  of  Time  since  the  Mortgage,  the  Plaintiff 
ought  to  be  admitted  to  a  Redemption  of  the  said  Adventure. 

SowTON  con.  Cutler  &  Clerke. 

27  Car.  2,  f.  67G  [1G75-76]. 

Foreign  Attachment. 

The  Bill  is  to  call  the  Defendant  Cutler  to  an  Account  for  Wares  dehvered  him, 
and  Mi>nie.s  paid  to  and  for  him,  [109]  amounting  to  £.3000,  and  to  be  relieved  against 
an  Attachment  in  the  I^.rd  Mayor's  Court  by  the  Defendant  Clerke,  whereby  he  at- 
tached £2000  in  the  Plaintiff's  Hands,  supps'ing  the  Plaintiff  to  be  so  much  indebted 
to  the  Defendant  Cutler,  and  that  Cutler  is  indebted  to  Clerke  in  a  greater  sum  :  So 
the  Plamtiff  exhibited  an  Enghsh  Bill  in  the  Mayor's  Court  for  Relief  therein,  upon 
which  Bill  the  Plaintiff  could  not  proceed,  his  Witnesses  living  out  of  the  Jurisdictions 
of  that  Court ;  so  the  Plaintiff  prays  a  Certiorari  to  remove  the  said  Proceedings  into 
this  Court. 

The  Defendant  Clerke  hath  pleaded.  That  by  the  Custom  of  the  City  of  London. 
any  Creditor,  in  the  Name  of  any  other  Person,  may  make  an  Attachment  of  his  own 
Money  in  the  Hands  of  his  Debtor,  it  not  being  material  whether  such  Creditor  be  really 
indebted  to  the  Person  so  attaching. 

p«-^"^  *'f  f ''^  ^'"''^  further  pleaded.  That  the  said  English  Bill  was  to  the  same 
f-ttect  with  this  Bill,  and  is  not'dismissed,  and  demurred  to  that  Part,  which  prays  a 
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Certiorari  to  remove  the  said  Proceeding.s  on  the  Attachment  and  English  Bill,  for 
that  it  is  not  practicable  to  Remove  Records  out  of  a  Latin  .Court  to  an  Engli.sh  Court 
which  cannot  hold  the  plea  [110]  tliereof,  nor  for  the  Plaintiff  to  remove  liis  own  Bill 
by  Certiorari. 

This  Court  held  the  said  Plea  to  be  insufficient,  and  over-ruled  the  same  ;  and  the 
Defendant  Clerke  to  answer  that  Part  of  the  Bill :  But  as  to  that  Part  of  the  Bill  which 
requires  the  Certiorari,  held  the  Denuu-rer  to  be  good,  and  ordered  a  Procedendo  to 
the  Lord  Mayor,  &c.,  that  they  may  proceed  upon  the  same  Attachment ;  but  at  the 
same  Time  an  Injunction  to  Issue,  to  stay  the  Defendant's  Proceedings  on  the  said 
Attachment  in  Question. 

Xewport  contra  Kinaston.  „.• 

27  Car.  2.  fo.  517  [1675-76]. 
Upon  the  Construction  of  tlie  Words  of  a  Will,  two  £500  Legacies  to  one  Person  decreed. 

The  Point  in  DiflFerence  arising  upon  the  Will  of  the  Lady  Katherine  Leveson.  the 
Question  being,  Whether  £500  mentioned  in  her  Will  be  thereby  devised  to  Mrs. 
Katherine  Nowport,  or  Mrs.  Snead,  who  were  both  their  Granddaughters,  it  being  thus 
expressed  in  the  said  Will,  viz.  To  my  Kinswoman  the  Lady  Diana  Newport,  \Mfe  to 
my  Lord  Xewport,  I  bequeath  my  Diamond  Pendants  which  cost  £400,  and  to  her 
Daughter  Mrs.  Katherine  Xewport  my  God-daughter,  a  Jewel  set  \^-ith  Diamonds, 
wishing  her  all  Happiness,  and  £500  to  my  God-daughter  Mrs  Katherine  Snead,  I 
give  and  bequeath  a  [111]  Diamond  Bodkin  and  an  Emerod  Border  ;  I  also  give  her, 
as  a  Token  of  my  Love  to  her  self,  a  Power  to  alter  or  add  to  her  said  Will,  and  by  a 
Codicil  annexed  to  her  Will,  and  made  Part  thereof :  And  after  a  Legacy  given  to 
Mr.  Richard  Xewport  of  £400  in  Gold,  it  follows  thus,  %nz.  Also  I  give  unto  his  Sister 
Mrs.  Katherine  Xewport  my  God-daughter  £500  in  Silver  :  And  after  two  other 
Legacies  intervening  it  is  thus  express'd  ;  viz.  Also  I  give  unto  my  God-daughter 
Katherine  Snead  £100  more  than  I  have  given  her  in  my  Will ;  by  which  said  Will 
and  Codicil,  the  said  Mrs.  Katherine  Xewport  doth  conceive  that  there  is  two  £500 
devised  unto  her,  £500  by  her  Will,  and  £500  in  Silver  by  the  Codicil,  and  the  Executors 
scruple  to  pay  the  same,  for  that  the  said  Mrs.  Katherine  Snead  doth  claim  the  .said 
£500  given  by  the  Will  to  belong  unto  her,  so  that  Mrs.  Katherine  Xewport  seeks  to 
have  the  two  £500  by  the  Will  and  Codicil. 

But  Mrs.  Snead  insists.  That  the  £500  given  by  the  Will  as  aforesaid,  belongs  to  her, 
and  is  so  intended,  and  not  to  Mrs.  Xewport,  by  the  most  grammatical  and  reasonable 
Construction  of  the  Will  and  Codicil. 

[112]  This  Court,  upon  reading  of  the  said  Will,  was  fully  satisfied,  both  by  Con- 
struction of  the  said  Will.  ;ind  by  the  Intention  of  the  said  Lady  Leveson.  that  both  the 
£500  given  by  the  said  Will,  and  the  £500  given  by  the  Codicil,  were  given  and  do 
belong  to  the  said  Mrs.  Newport,  and  decreed  the  said  Executors  to  pay  her  the  £1000 
accordingly. 

Wyk.\ll  contra  Hall. 

27Car.  2,  fo.  516  [1675-76]. 

A  good  Will,  tho'  no  Executor  named. 

The  Testator  made  his  Will,  but  named  no  Executor. 
This  Court  declared  the  Will  to  be  a  good  Will  in  Equity. 

Price  contra  Evans. 

27  Car.  2.  fo.  460  [1675-76]. 

Title  under  an  Occupant  demurred  to  and  allowed. 

The  Plaintiff's  Title  is  under  an  Occupant :  The  Defendant  demurred. 
This  Court  allowed  the  Demurrer  :  for  that  a  Title  under  an  Occupant  this  Court 
will  not  Countenance  nor  give  any  relief  thereof. 
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[113]  LvJiiiERT  contra  Gijkene. 

■iTCar.  2,  fo.  122  [1C75-7G]. 
Lease  not  a  customary  Chattel. 

The  Defendant  Cit-ily  Greene  dcinandcth  an  Allowance  for  a  thud  Tart  of  a  Tene- 
ment and  Ground,  for  the  Remainder  of  a  Tern,  of  n.nety-ninc  \car.s.  Ihe  Case  is 
thus-  viz.  For  1-80  tiic  same  were  assigned  in  1655,  to  Henry  Hall,  for  vcmaindcr  of 
a  Term  of  ninetv-nine  Years,  in  Trust  for  the  Defendant's  Testator  William  Greene, 
and  the  Kemaiiuler  expectant,  upon  the  said  Term  conveyed  to  the  said  Testator  and  his 
Heirs-  which  Demand  is  submitted  to  the  Judgment  of  this  Court. 

This  Ct)urt  declared,  That  the  said  Lease  was  not  a  customary  Chattel,  and  would 
not  allow  tlie  Defendant's  Demands. 

Lucking  contra  RusiiwoETn. 

28Car.  2,  fo.  801  [1C7C-77]. 

After  a  Statute  acknowledged,  and  a  Mortgage,  the  Conusor's  Trustees  renew 

the  Leases  in  their  own  Names,  yet  decreed  liable  to  the  Statute. 

That  John  rincheon  deceased  borrowed  of  the  riaintiff's  Father  £4000,  for  which 
he  mortgag.'d  Freeliold  and  Copyhdld  Lands,  and  also  for  farther  Security  entred  into 
a  Statute  "but  the  Terms  in  [114]  the  Leases  being  expired,  the  Defendants  as  Trustees 
liavc  renewed  the  said  Leases  witii  the  College  in  their  own  Names,  in  Trust  for  the 
Children  of  Pincheon,  and  so  deny  the  same  are  liable  to  the  Plaintiff's  Debt. 

This  Court  was  satisfied,  the "Plaintift's  Debt  being  secured  by  Statute,  as  well  as 
by  Mortgage,  ought  to  be  satisfied  out  of  all  the  Estate  of  the  .said  Pincheon,  in  Law  or 
Fiiuity,  and  that  the  Renewals  of  the  said  Leases  in  the  Names  of  the  Trustees,  ought 
not  to  shelter  or  protect  the  Estate  against  the  Plaintiff's  Debt ;  for  that  tho'  the  Plain- 
tiflF's  Mortgage  did  bind  but  a  particular  Part  of  the  Estate,  yet  the  Statute  did  bind 
the  whole  Estate,  and  the  Statute  binding  the  whole  Estate  in  its  own  Nature,  though 
no  Mention  were  made  of  subjecting  the  .same  by  the  Will  to  the  said  Debt,  nevertheless 
that  Debt  ought  to  be  made  good  out  of  the  .saidPincheon's  Estate  whatever  ;  and  decreed 
accordingly. 

[115]  Rajisden  con.  Farmer  &  Al'. 

28Car.  2,  f.  516  [1670-77]. 

Lands  conveyed  to  Trustees  for  Payment  of  Debts. 

That  Simon  Carill  was  seised  in  Fee  of  Lands,  conveyed  the  same  to  Trustees  to  sell 
and  dispose  thereof  for  Performance  of  his  Will,  who  by  his  Will  devised  the  said  Pre- 
misses to  tho  said  Trustees  and  their  Heirs,  to  pay  his  Debts,  and  made  EUzabeth 
his  Wife  his  Executrix,  who  afterwards  married  Mr.  Barnes  ;  and  the  said  Trustees, 
with  the  (Jonsent  of  the  said  I^lizabeth,  conveyed  the  Premisses  to  Sir  John  Carill  and 
others  in  Trust  in  the  said  Will,  and  tlu-  said  Barnes  after  died,  and  the  .said  Elizabeth 
married  one  Maehell,  and  by  Deed  22  Car.  1,  the  said  Trustees,  (larill,  &c.,  with  Eliza- 
beth, ecmveyed  the  said  Premisses  to  the  said  Maehell  and  his  lleijs  ;  and  in  l(i4()  the 
•said  .Maehell  with  the  like  Consent  conveyed  to  Duncombc,  Heath  and  Baldwin,  and 
their  Heirs  in  'J'riist,  that  they,  after  the  said  Simou'.s  Debts  and  Legacie.s  paid,  should 
convey  to  the  said  Elizabeth  and  her  Heirs,  or  to  such  as  she  by  Deed  or  Will  should 
appoint :  That  the  said  Elizabeth  raised  Monies,  and  paid  the  said  Simon's  Debts  and 
Legacies,  and  performed  the  said  Will  ;  and  after  the  said  Machell's  Death.  Ehzabeth 
by  Will  IGoO,  devised  [116]  all  the  said  Premisses  to  her  Son  John  Carill  for  Life,  and 
after  his  Decease,  to  the  first  Son  of  the  Body  of  the  said  Son  lawfully  begotten  or  to  be 
begotten,  and  to  his  Pleirs.  And  if  her  said  Son  should  not  have  a  Son,  but  one  or  more 
Daughters,  then  she  devised  the  Premisses  to  the  first  Daughter  of  the  Body  of  her  said 
Son,  and  to  her  Heirs  :»That  the  said  John  Carill  in  the  said  Elizabeth's  Lifetime 
liad  a  Son,  whose  name  was  John,  who  died  in  her  Life-time,  and  soon  after  Ehzabeth 
died,  and  her  said  Son  John  Carill  survived  her,  and  never  had  any  other  Son  after 
Elizabeth  Machell's  Death  ;  and  the  .said  John  Carill  died,  and  left  the  Plaintiff  Lettiee 
his  eldest  Daughter,  and  the  Defendant  Jilizabeth  his  second  Daughter,and  the  Defend- 
ant Margaret  his  third  Daughter  ;  and  the  said  Lettiee  the  Plaintiff  claims  the  Premisses 
as  eldest  Daughter. 
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But  the  Defendants,  Elizabeth  and  Margaret,  insist,  They  ought  to  have  their 
equal  Parts  with  the  Plaintiff  Lettice  in  the  Premisses,  and  that  the  said  Simon  had  not 
Power  to  make  such  settlement  or  Will,  but  say,  he  was  only  seised  for  Life  of  the  Pre- 
misses, and  that  Elizabeth  Machell  joined  in  the  Settlement  at  her  Son  John  Carill's 
Marriage  ;  and  if  there  were  such  a  Will  of  the  said  Elizabeth  Machell,  yet  the  said  John 
Carill  had  a  Son  named  [117]  John  Carill,  wlio  was  born  after  the  Death  of  the  said 
Ehzabeth  Machell,  and  lived  some  Time  after  her  Death  without  Issue,  and  by  the  Words 
of  the  Will  the  Trust  is  determined. 

This  Court  not  being  .satisfied,  as  to  the  Birth  and  Death  of  the  said  John  Carill, 
directed  a  Trial  on  this  Issue,  whether  John  Carill,  Grandson  of  Elizabeth  Machell, 
ched  during  the  Life  of  the  said  Elizabeth  Machell,  or  after  her  Decease. 

That  upon  a  Trial  on  the  said  Issue,  it  was  found,  that  the  said  John  Carill  the  Grand- 
son outlived  the  said  Elizabeth,  and  therefore  the  Defendants  insist,  that  the  Trust 
limited  by  the  Will  of  the  said  Elizabeth  Machell  is  fully  determined. 

This  Court  dsclared,  they  saw  no  Cause  to  relieve  the  Plaintiff's  Bill  in  this  Matter, 
and  so  dismissed  the  Bill  accordingly. 


Salter  contra  Shadling. 

28Car.  2,  fo.  GG  [1670-77]. 

Will. 

That  Bryan  late  Lord  Bishop  of  Winton,  being  possess'd  of  the  Manor  of  Pottern 
by  Lease  from  the  Bishop  of  Salisbury  (made  to  Sir  Eichard  Chaworth,  in  Trust  for 
the  said  late  Bishop  of  Winton),  by  his  Will  devised  £200  per  Annum  should  be  paid 
out  of  the  Profits  of  the  said  Lease,  to  William  Salter,  the  [118]  Plaintiff's  late  Husband's 
Nephew,  during  his  Life  ;  and  that  the  Estate  in  Law  in  the  said  Lease  should  continue 
in  Sir  Richard  Chaworth,  during  his  Life  ;  and  the  Surplusage  of  the  Profits  he  devised 
to  the  said  William  Salter,  to  whom  he  also  devised  the  Lease  after  Sir  Eichard  Cha- 
worth's  Death,  and  made  Sir  Eichard  Chaworth  and  others  Executors,  who  consented 
to  the  said  Devise,  and  about  16  Car.  2  [1664-G5],  William  Salter  made  his  Will,  and  as 
to  his  Interest  in  Pottern,  he  devised  the  same  to  Trustees,  that  they  sliould  permit  the 
Plaintiff'  to  receive  the  Profits  during  her  Widowhood,  on  Condition  she  renewed  the 
Term  to  twenty-one  Ye<ars,  once  in  seven  Years  ;  and  if  the  Plaintiff  should  marry  or 
die,  then  he  declared  the  Profits  of  the  Premisses  to  go  to  his  two  Daughters  Anne 
and  Susanna,  and  the  Survivor  of  them  and  their  Heirs,  and  after  their  Deaths,  without 
Heirs  of  their  Bodies,  then  to  his  right  Heirs,  and  devised  all  the  rest  of  his  personal 
Estate  should  be  to  his  Executors  and  Trustees,  for  the  Benefit  of  his  said  Daughters, 
and  made  the  Plaintiff"  and  the  said  Trustees  Executors. 

That  the  said  two  Daughters  are  since  dead  Intestate,  and  the  Plaintiff  being  their 
Administrator  is  intitled  to  the  whole  Term  and  Trust  of  the  said  Lease  of  Pottern, 
as  Administrator  to  her  .said  [119]  two  Daughters,  according  to  the  said  William  Salter's 
Will,  and  the  true  Exposition  thereof,  the  same  being  devised  in  Manner  as  aforesaid. 
The  Defendant  Charles  Clever  the  Infant,  being  eldest  Son  and  Heir  of  Dame 
Briana  Cleaver  deceased,  who  was  one  of  the  Sisters  and  Coheirs  of  the  said  William 
Salter,  and  the  Defendant  Stradling's  Wife  being  his  Sister  and  Coheir,  insist  that 
according  to  William  Salter's  Will,  and  for  that  no  present  Interest  in  Pottern  was 
de\nsed  to  his  two  Daughters,  but  only  contingent  possibility  of  Interest,  in  case  the 
said  Plaintiff  should  marry  or  die.  neither  of  whicli  having  since  happened,  and  the  said 
Daughters  being  since  dead,  the  Interest  and  Term  in  Pottern  ought  to  come  to  them, 
as  Heirs  to  the  .said  William  Salter,  and  not  to  the  Plaintiff,  as  Administratrix  to  her  two 
Daughters,  the  rather  for  that  they  consented  to  a  Decree  for  Sale  of  Lands,  which  would 
have  come  to  them  as  Heirs  at  Law,  to  preserve  Pottern  from  Sale,  for  the  Payment 
of  William  Salter's  Debts. 

This  Court  declared,  that  according  to  William  Salter's  Will  and  the  Disposition 
therein  made  of  Pottern,  the  whole  Interest  of  the  said  Term  and  Trust  therein  was 
well  passed  in  the  Plaintiff',  and  that  the  Heirs  of  Salter  can  have  nothing  to  [120]  do 
therewith,  nor  have  any  Interest  therein,  and  decreed  the  Plaintiff"  to  enjoy  the  same 
against  the  Defendants. 


634  STILL  V.  LVNN  2  CHAN.  EEP,  121. 

Stiix  contra  Lynn  &  Al'. 

28  Car.  2,  fo.  195  [1G7G-77]. 

Bill  is  to  be  relieved  for  123  Acres  of  Land. 

That  Philip  Jacobson  deceased,  being  possessed  of  a  capital  Messuage  or  Tenement  and 
Lmds  by  Lease  from  the  Crown,  Dat.  I3  Car.  1  [IG.'JT-aSJ,  for  the  Term  of  sixty  Years, 
did  by  Deed  in  Ki.'iO,  in  Consideration  of  a  Marriage  with  Elizabeth  his  then  Wife,  and 
for  that  she  had  jxirtcd  with  her  Interest  in  Goods,  &(:.  which  by  Agreement  she  had 
the  Disposition  of  for  her  own  Use,  and  other  Considerations  therein  mentioned,  did 
assign  over  the  .said  Premi.sses  and  all  his  Term  therein,  to  Rumbald  Jacob.son,  and 
.\brah.  Beard  on  Trust,  that  the  .said  Eliz.  should  have  the  Profits  during  Life,  and 
after  to  James,  Paul,  Jane  and  Mary,  her  Children,  or  such  of  them  as  the  said  P^lizabeth 
should  appoint  by  her  will,  and  for  Want  of  such  .\i)poiititment,  to  the  .said  .Tames, 
Paul.  .lane  and  Mary,  or  so  many  of  them  as  should  be  living  at  her  Decease,  share 
and  share  alike ;  and  after  Elizabeth  died,  Paul  the  Son  being  [121]  dead  in  her  Life- 
time. Afterwards  by  Deed  in  1U4;5,  in  Consideration  of  a  Marriage  between  the  said 
Philip  Jacobson,  and  Frances  Earnely,  and  for  a  Jointure  for  the  said  Frances,  and  for 
Provision  for  such  Children  as  he  should  have  by  her,  the  said  Philip  Jacobson.  and 
James  his  Son,  assigned  over  the  said  Premisses,  for  the  Remainder  of  the  said  Term 
of  sixty  Years,  and  all  his  Goods  and  Iloushold-stuft'  unto  William.  Daniel,  and  Alexander 
Staples,  their  Executors,  &c.,  on  Trust,  to  permit  the  said  Frances  and  Philip,  and  such 
Children  as  they  should  have  between  them,  to  receive  the  Profits  during  the  said 
Term,  and  after  the  Decease  of  him  and  his  said  Wife  without  Lssue,  then  on  Trust  as 
to  I'ait.  to  suffer  the  Executors  of  the  said  Frances,  and  as  to  the  Residue,  the  said 
James  Jacobson,  his  E.xecutors,  &e.,  to  receive  the  Profits  during  the  Term  :  Afterwards 
by  Deed  in  1(!4(;,  reciting  all  A.ssignmcnts  and  Indentures  aforesaid,  he  the  said  Philip 
Jacobson  a.ssigned  over  the  said  Prenn'sses,  and  his  Term  therein,  to  Alexander  Staples 
and  Jeffery  Daniel,  tlieir  Executors.  tVc,  on  Tru.st,  as  to  the  said  Frances  Jacobson 
for  the  Premisses  limited  to  her  by  her  first  .loiiiture  ;  and  as  to  several  other  Parcels 
of  Land  named,  as  in  the  .said  Deed  is  recited,  which  said  last  Premisses,  contain  123 
Acres,  which  are  in  Trust  [122]  for  the  said  James  Jacobson,  from  the  Death  of  his 
Father,  during  the  Residue  of  the  Term,  and  in  case  the  said  James  should  remain 
unmarried,  or  being  married  should  die  without  Issue,  and  his  Wife  being  a  Widow, 
then  the  Rents  and  Profits  thereof  to  remain  and  he  to  his  younger  Brother  and  Sister, 
and  afterwards  James  and  Thomas  Earneley,  Son-in-Law  of  the  said  Philip,  having 
married  Jane  one  of  the  Daughters  of  the  said  Philip,  did  22  Car.  1  [1046-47  |.  Release  to 
Staples  and  Daniel,  and  to  the  .said  Philip,  and  Johatnia  Jacobson,  Executrix  of  Rumbald 
Jacobson,  who  survived  Beard,  all  and  all  i\Ianner  of  Trusts  and  Demands  whatsoever, 
and  Suits  in  Law  or  Equity,  which  they  or  either  of  them,  their  Executors,  &c.,  had 
from  the  beginning  of  the  World  unto  the  Date  thereof,  in  all  the  Lands  and  Tenements, 
with  the  Api)urtenances  then,  or  theretofore  in  the  Tenure  of  Philip  Jacobson  aforesaid, 
in  the  County  of  Wilts,  and  by  another  Release  in  Jan.  1647,  the  said  James  and 
Thomas  Earneley,  released  unto  the  said  Philip  Jacob.son,  and  Johanna  Jacobson, 
all  Manner  of  Trusts  and  Demandswhatever,in  all  Lands  in  the  Countyof  Wilts, as  in  the 
former  Release, and  afterwards  by  Deed  in  1 6.5.3,  reciting,  that  there  was  a  Marriage  then 
shortly  to  be  had,  between  the  said  James  Jacolwon,  [123]  Son  and  Heir  of  Philip 
Jacobson.  and  one  Margaret  Still,  the  .said  Philip  did  assign  over  unto  ,Tohn  Still  and 
Xichola-s  Still,  their  Executors,  &c.,  the  said  123  Acres  for  the  Residue  of  the  Term, 
to  the  U.se  of  James  and  Margaret,  for  their  Lives  ;  and  after  their  Deceases,  to  the 
n«lit  Heirs  of  the  .said  James,  begotten  of  Margaret,  and  if  Margaret  should  survive 
J.iines,  and  liave  no  Child  by  him,  and  he  die  before  the  end  of  the  Term,  then  she 
.should  have  Power  to  sell  fifty-one  Acres  of  the  Premisses,  and  the  Residue  to  the 
Executors  of  Philip ;  and  if  Margaret  die  in  the  Life-time  of  James,  not  having  any 
Issue  of  her  Body  by  liim  begotten  then  living,  then  to  the  Use  of  the  .said  James 
Jacobson,  his  E.xecutors.  Administrators  and  Assigns,  for  the  Residue  of  the  Term, 
w-hich  Marriage  took  Effect,  and  Margaret  died  without  Lssue  in  the  Life-time  of  James, 
after  whose  Decease,  the  .said  James  being  in  Po.ssession  by  Deed,  in  ICGl  for  £400 
mortgaged  the  123  Acres  to  Elizabeth  Brinley,  and  yet  enjoyed  the  123  Acres  till  he 
died,  and  the  said  Elizabeth  assigned  over  the  said  Mortgage,  which  now  by  mean 
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A.s.signments  is  come  to  the  Plaintiff,  and  James  is  dead  without  Issue  or  Brother, 
and  the  Defendants  Zenobia,  Frances  and  Rachell  do  him  Survive. 

This  Court  was  fully  satisfied,  that  the  [124]  Deed  in  1653,  by  which  the  said  James 
derived  his  Title,  and  afterwards  made  the  .said  Mortgage,  under  which  the  Plaintiff 
claims,  was  a  good  Conveyance,  and  well  executed  in  James,  and  that  the  Conveyance 
ill  1046  was  a  voluntary  Conveyance,  and  the  Estate  thereby  claimed  by  the  Defendants 
created,  being  an  E.state  in  Remainder,  after  a  Limitation  of  a  Term  for  Years,  to  an 
l.ssue  in  Tail,  was  void  in  Law,  and  decreed  the  Plaintiff  to  the  Possession  of  the  123 
.Veres  or  the  Money  due  on  the  Mortgage,  and  to  enjoy  against  all  the  Defendants, 
:uid  decreed  that  the  Plaintiff  and  Defendant  Hopkins  who  is  Administrator  of  the 
.Mortgager  James  Jacobson,  to  come  to  an  Account. 


Oliver  contra  Le.\l\n  &  Al". 

29.Car.  2,  fo.  106  [1677-78]. 

A  Trial  at  Law  directed  to  be  within  a  precise  Time. 

A  Trial  at  Law  is  directed  for  the  Plaintiff  to  try  his  Right  to  a  Reversion  of  Lands 
after  the  Death  of  the  Defendant  Wainwright,  so  the  Plaintiff  desires  he  may  try  the 
same  when  he  shall  think  fit ;  but  the  Defendant  insists,  that  the  Plaintiff  ought  to  be 
confined  to  a  convenient  Time,  which  was  prayed  might  be  the  Rule  in  this  Case,  and 
that  the  Defendant  might  not  be  kept  in  Suspence,  and  to  wait  on  the  Plaintiff's  Con- 
venience, when  he  shall  think  fit  to  try  the  [125]  same.  This  Court  ordered  it  to  be 
tried  in  Easter  Term  next,  or  the  Issue  be  taken  ;yro  cunfesso. 

Stawell  contra  Austin. 

29  Car.  2,  fo.  579  [1677-78]. 

Construction  of  a  Will. 

That  George  Stawell  Father  of  Ursula  and  Elizabeth  Stawell,  being  seised  in  Fee 
of  Lands,  by  Deed  and  Recovery  thereon,  settled  all  the  said  Lands  on  the  Defendant 
Sir  John  and  Robert  Austin  and  their  Heirs,  to  the  said  George  for  Life  ;  Remainder 
for  such  Estates  and  Charges,  as  he  by  Will  or  other  Writing  should  appoint.  Remainder 
to  the  Heirs  Males  of  his  Body,  with  Remainders  over,  and  by  Will,  pursuant  to  the 
Power  reserved  by  the  said  Deed,  devised  the  Premisses  settled  by  the  said  Deed  to  the 
said  Defendant  for  ninety-nine  Years  after  his  Death,  upon  Trust,  in  case  he  left  no 
Son.  or  such  as  should  die  before  twenty-one  without  Heirs  Males,  and  should  leave 
one  or  more  Daughters,  for  raising  of  £12,000  if  but  one  Daughter,  for  such  Daughter, 
and  if  two  or.  more  Daughters,  then  £20,000  to  be  raised  for  their  Portions,  to  be  equally 
divided  between  them,  and  to  be  due  and  payable  at  their  respective  Ages  of  twenty-one 
Years  or  Days  of  Marriage,  and  the  said  George  died  leaving  no  Son,  and  having  only 
three  Daughters,  viz.  Ursula,  [126]  Elizabeth,  and  one  Anne  Stawell,  who  died  since 
her  Father,  and  that  the  .said  Testator  George  his  Relict  married  the  Defendant 
Seymore,  and  she  on  the  Death  of  her  Daughter  Anne,  took  the  Administration  of 
her  Estate,  and  also  soon  after  died,  leaving  the  Portion  of  the  said  Anne  in  the  said 
£20,000  Unadministered,  and  Administration  of  the  said  Anne's  Estate  was  granted 
to  the  said  Ursula,  and  Elizabeth  her  Sister,  who  are  intitled  to  the  said  Anne's  personal 
i'^stute.  and  that  the  said  £20,000  ought  to  be  raised  by  the  said  Trustees,  out  of  the 
Lands  settled  as  aforesaid  ;  but  the  Defendants  the  Tru.stees  insist,  That  by  the  Words 
of  the  Will,  it  is  dubious  whether  the  whole  £20,000  ought  to  be  raised,  or  any  more 
than  £12,000,  the  said  Anne  being  dead  unmarried,  and  before  twenty-one.  And 
the  Defendant  the  Heir  insisted.  That  as  the  Ca.se  is,  the  Portions  of  the  said  Anne 
ought  not  to  be  charged  on  the  saiil  Lands  ;  so  the  only  Question  before  the  Court 
being,  whether  the  Trustees  shall  raise  £12,000  or  £20,000  for  the  .said  Plaintiffs  Ursula 
and  Elizabeth. 

It  appearing  plainly  to  this  Court,  that  by  the  Words  of  the  said  Will,  that  if  the 
said  Testator  George  liad  two  or  more  Daughters,  then  £20,000  should  be  raised. 

[127]  This  Court  is  of  opinion,  and  declared.  That  the  Lands  ought  to  be  charged 
with  the  £20,000,  and  the  Payment  thereof  to  the  Plaintiffs  Ursula  and  Elizabeth. 
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L.wvRENCE  contra  Berney. 

29  Car.  2,  fo.  156  [1G77-78]. 

Where  no  Ordinary  Process  npon  the  first  Decree  will  serve,  but  there  must  be  a  new 
Bill,  to  pr.ay  Execution  of  the  first  Decree  by  a  second  Decree. 

This  Case  is  on  a  Bill  of  Review  :  This  Court  declared  they  would  not  make  Error 
by  Construction  ;  and  where  u  decree  is  caj)al)le  of  being  executed,  by  the  ordinary 
Process  and  Fonns  of  the  Court,  and  where  ThiMg.s  come  to  be  in  such  a  State  and 
Condition  after  a  Decree  made,  that  it  requires  an  original  Bill,  and  a  second  Decree 
n[K)n  that,  before  the  first  Decree  can  be  executed;  in  the  first  Case,  whatever  the 
iiiiiiuity  of  the  first  Decree  may  be  ;  yet,  till  it  be  reversed,  the  Court  is  hound  to  assist 
it  with  the  utmost  Process  the  Course  of  the  (-onrt  will  bear;  for  in  all  this,  the  Con- 
science of  the  present  Judge  is  not  concerned,  because  it  is  not  his  Act,  but  rather  liis 
Sufferance,  that  the  Act  of  his  Predecessor  should  have  its  due  Effect  by  ordinary  Forms : 
JJut  where  the  connnon  Process  of  the  Court  will  not  serve,  but  a  new  Bill  and  a  new 
Decree  is  become  necessary  to  have  the  Execution  of  a  [128]  former  Decree,  is  in  its 
self  unjust ;  there  this  Court  desired  to  be  excused,  in  making  it  its  own  Act,  to  build 
upon  such  ill  Foundations, and  charging  his  ownConscicnce  with  promoting  an  apparent 
Injustice;  and  to  this  Condition  hath  the  I^laintiff  Jjawrence  brought  himself,  for 
he  hirbore  to  apply  himself  to  this  Court  to  support  him,  as  one  that  claimed  under 
the  Decree  in  1(550,  or  to  pray  an  Injunction,  to  stop  Berney 's  Proceedings  at  Law, 
but  stayed  till  Berney  had  recovered  the  Land  by  a  Trial  at  Bar,  and  been  put  into 
Possession  by  the  Sheritf ;  and  now  no  ordinary  Process  upon  the  first  Decree  will 
serve,  but  he  is  drawn  to  a  new  Bill,  to  pray  Execution  of  the  first  Decree,  by  a  second 
Decree,  and  this  obligeth  the  Court  to  examine  the  first  Grounds  of  the  Decree  before 
they  make  the  same  Decree  again.  And  this  Court  was  not  of  this  Opinion  alone,  but 
it  was  also  the  Opinion  of  others  that  were  before  him,  who  had  made  several  Precedents 
in  like  Cases,  and  would  not  enter  further  into  Arguments  of  the  Errors. 

Lawrence's  Bill  was  an  original  Bill,  to  execute  two  Decrees  in  1650  and  1651, 
and  the  Defendant  Berney  now  also  Plaintiff',  it  being  cross  Causes,  brought  his  Bill 
of  Review,  to  reverse  the  said  Decree,  &c.,  as  unjust  and  erroneous,  That  [129]  the 
first  Decree  by  the  Lord  Coventry,  in  30  Car.  1  [i],  decreed  a  Sale  of  the  Premisses  for 
a  Performance  of  the  Trust,  that  in  1650  a  Decree  was  made  to  frustrate  the  Lord 
Coventry's  Decree. 

Priske  contra  Palmer. 

29Car.  2,  fo.  323  [1677-78]. 

Want  of  a  Surrender  aided. 

This  Court  was  satisfied  the  Plaintif!  had  a  quiet  Enjoyment  for  a  long  Time,  and 
declared.  That  notwithstanding  a  Surrender  is  wanting,  yet  the  Plaintiff's  Title  ought 
to  be  supplied  in  Equity,  and  tlccrecd  the  Plaintiff  to  enjoy  the  Premisses,  and  a  per- 
petual Injunction  to  stay  all  Proceedings  at  Law. 

« 

WOOLSTENHOLM   COW.    SWETNAM. 

29  Car.  2,  f.  146  [1677-78]. 
£100  to  Ije  raised  and  divided  amongst  five  Cliildren,  one  dies  before  Distribution, 
the  Survivors  shall  have  liis  Share,  and  not  the  Devisee  of  him  that  is  dead. 

That  Thomas  Swetnam  deceased,  being  possessed  of  a  personal  Estate,  and  making 
1  rovision  for  his  (irandchildren,  being  the  Children  of  Thomas  his  eldest  Son,  being 
\v-n-"  ^^'™'''"''  '^^"I'ereof  Peter  Swetnam  was  one.  did  bv  Deed  authorize  the  Defendant 
\\  ilham  Swetnam,  who  was  his  second  Son,  and  the"  Defendant  Thomas  Swetnam, 
who  was  his  Grandchild,  to  receive  £32  Rent,  which  was  an  Arrear  of  £16  per  Annum 
Annuity  of  I'oster  s  Farm,  [130]  in  Trust  to  be  divided  amongst  his  said  five  Children 
*^  J  ?^  twenty-one  ;  and  the  said  Thomas  the  Grandfather  by  some  other  Deed 
charged  his  whole  Lands  on  a  Settlement  thereof  on  the  Defendant  Thomas,  with  the 
1  ayment  of  £1000  equally  amongst  his  said  five  Grandchildren,  whereof  the  said 
^eter  was  one,  and  in  further  Kindness  to  the  said  Peter,  in  1657,  by  Will  gave  him 
ilOO  to  be  paid  out  of  the  personal  Estate,  and  made  the  Defendant  William  his 
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Executor ;  and  the  said  Peter's  Father  to  increase  liis  Fortune,  put  out  several  Sums 
of  Money  in  the  said  William's  Name,  and  deposited  other  Money  in  the  said  Defendant's 
Hands,  for  the  said  Peter's  Use,  and  hy  liis  Will  further  gave  to  Peter  £30,  and  Peter 
married  the  Plaintiff  Martha,  and  by  his  Will  devised  all  his  Estate  to  the  said  Martha, 
whereby  the  Plaintiff  is  infilled  to  the  said  Devise,  and  to  the  said  Peter's  Share  in 
the  £1000,  so  to  be  relieved  for  the  Sum,  is  the  Bill. 

The  Defendant  William  insists.  That  Thomas  the  Father  of  Peter  died  possessed 
of  a  personal  Estate  of  £266,  and  the  Defendant  as  his  Executor  possess 'd  it,  and  paid 
his  Debts,  being  £100,  and  says  that  the  £1000  was  given  to  be  divided  as  [131]  afore- 
said, and  as  the  Defendant  William  should  think  fit,  and  that  Peter  dying  before  any 
Distribution  was  made  to  liim  thereof,  the  Defendant  William  ought  not  to  distribute 
the  same  amongst  the  other  four,  and  no  Part  of  it  ought  to  come  to  the  Plaintiff. 

This  Court  declared,  That  no  Part  of  the  £1000  doth  belong  to  the  Plaintiff  in  Right 
of  the  said  Peter,  or  otherwise,  and  dismissed  the  Bill. 

Nance  con.  Goke. 

29  Gar.  2,  f.  64  [1677-78]. 

Release  pleaded  against  the  Redemption  of  a  Mortgage,  and  allowed. 

The  PlaintiS  seeks  Redemption  of  a  Mortgage  made  the  17th  of  Jac.  1  [1619-20], 
the  Defendant  pleaded  a  Release  of  the  Mortgagor's  Interest  in  Anno  1620. 

This  Court,  after  so  long  Time  and  such  Release,  could  not  admit  tlie  Plaintiff  to 
redeem,  tho'  the  Premisses  were  mortgaged  for  £376,  and  worth  now  to  be  sold  £1500. 

BuRGRAVE  con.  Whitwick  &  Al'. 

29  Car.  2,  f.  173  [1677-78]. 

Will. 

That  George  Whitwick  deceased,  having  Issue  George  his  only  Son,  and  Elizabeth, 
and  Martha  the  Wife  of  the  Defendant  Curtis,  by  Will  bequeathed  to  [132]  the  said 
Elizabeth  £600  to  be  paid  unto  her  as  therein  after  is  expressed,  and  to  the  said 
Martha  £600  in  like  Manner,  and  gave  the  Residue  of  his  personal  Estate  to  the  said 
George  his  Son,  to  be  employed  as  should  be  afterwards  expressed  in  his  Will,  and 
also  gave  to  his  said  Son  and  his  Heirs  all  his  Lands  whatsoever,  and  willed,  That  if 
either  of  his  said  Children  should  die  in  their  Minority,  that  the  surviving  should  be 
Heirs  to  the  deceased  in  equal  Portions ;  but  if  all  should  die  without  Issue,  then  he 
gave  his  Lands  to  George  the  Son  of  Humfrey  Whitwick,  with  Remainders  over,  and 
ordered  the  said  Portions  in  convenient  Time  to  be  laid  out  in  Lands  for  his  said  Chil- 
dren, and  till  Lands  purchased  the  Executors  to  retain  the  Money  so  long  as  the  Over- 
seers shoidd  see  good,  at  £5  per  Cent.,  and  made  the  Defendant  Humfrey  Whitwick 
Executor. 

That  George  the  Son  died  Intestate  under  Age  unmarried,  that  no  Land  hath 
been  purchased  by  the  Executor  :  That  Martha  attained  twenty-one  and  received 
lier  Portion,  and  also  the  Moiety  of  the  Residue  of  the  personal  Estate  bequeathed 
to  George  the  Son,  but  refuses  to  pay  Elizabeth  her  £600,  and  Moiety  of  the  said  Resi- 
due of  the  personal  Estate,  she  being  yet  a  Minor  under  twenty-one  ;  yet  she  is  married 
to  the  other  PlaintifT  Burgrave,  who  can  give  a  Discharge. 

[133]  The  Defendant  insists,  according  to  the  Meaning  of  the  Will,  he  ought  not 
til  ])ay  Elizabeth  till  the  Age  of  twenty-one  Years,  for  in  ease  she  die  before,  the  said 
Martha  ought  to  have  the" other  Moiety  of  the  Residue  of  the  personal  Estate,  and  he 
is  advised  there  is  a  Possibility  of  Survivorship  of  the  Plaintiilt  Elizabeth's  Portion, 
and  Moiety  of  the  Residuary  of  the  personal  Estate,  and  that  if  he  should  pay  it  to  the 
said  Elizabeth,  and  she  should  die  before  twenty-one,  the  Defendant  Martha  may 
com]5el  him  to  pay  it  again. 

But  the  plaintiff  insists,  That  the  Moiety  of  the  residuary  personal  Estate  devised  to 
the  said  George,  not  being  out  laid  in  Lands,  falls  to  the  Plaintiff  within  the  Words  [of] 
that  Clause  in  the  Will,  that  gives  the  Residue  by  equal  Portions  to  the  Surviving, 
and  so  no  further  Survivorship  intended. 

This  Court  was  of  Opinion,  and  declared  the  residuary  Part  of  the  personal  Estate 
is  not  subject  to  any  Contingency  of  Survivorship,  but  that  tlie  Interest  of  that  pre- 
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sentlv  vo.st.Hl  in  tlio  riaintiff,  upon  tlie  Deatli  of  the  Siiid  George  the  Son,  and  ordered 
the  i)efendant,  the  Ex(!Ciitor,  to  pay  one  Moiety  of  the  residuary  personal  Estate  : 
and  in  case  Eliziibeth  die  before  twenty-one,  then  the  £G00  to  be  paid  to  Martha,  whuli 
in  the  mean  Time  is  to  be  kept  in  the  Defendant's  Hands. 

[134]  Morgan  contra  Scudamore. 

29  Car.  2,  f.65cS  [1077-781- 

Renewing  Copies  upon  reasonable  Fines. 

The  Plaintiffs  being  customary  Tenants  of  the  Manor,  in  which  Manor  the  Tenants 
hold  Estates  by  Copy  to  them  and  their  Heirs,  by  the  Words  {Slhi  &  Suis)  for  ninety- 
nine  Years,  yielding  a  Rent,  paying  a  Heriot,  and  doing  of  Suit  and  Service,  &c.  And 
by  the  Custom  of  the  said  Manor,  the  Lords,  upon  Expiration  of  every  Estate,  ouglit 
to  renew  upon  reasonable  Fines,  and  which  said  Estates,  by  the  Cvistom  of  the  Manor, 
do  descend  from  Heir  to  Heir,  and  their  Estates  to  be  renewed  for  reasonable  Fines, 
they  being  expired,  which  the  Lords  of  the  Manor  refuse,  demanding  more  than  the 
Fee  for  a  Fine,  whereas  two  Years  Value  was  as  much  as  ever  was,  or  ought  to  be  given 
or  demanded. 

Tiie  Defendant  the  Lord  of  the  said  Manor  insists,  that  there  was  such  a  Custom 
to  renew  for  ninety-nine  Years,  but  the  Fines  always  at  the  Will  of  the  Lord,  and  such 
aa  the  Plaintiffs  couKl  agree  with  him,  for  there. being  no  Benefit  to  come  to  the  Lord 
during  the  ninety-nine  Years,  so  the  Question  is,  whether  the  Lord  shall  be  at  Liberty 
to  set  what  Fine  he  please,  or  be  restrained  therein  by  this  Court,  it  appearing,  that 
the  Fines  are  arbitrary. 

[135]  The  Plaintiffs  insist,  that  though  the  Fines  are  arbitrary,  yet  the  same  are 
by  Law  supposed  to  be  reasonable,  and  that  in  some  Cases,  the  Law  had  adjudged 
aijove  two  Years  Value  to  be  an  unreasonable  Fine,  and  the  Defendant  had  demanded 
ten  and  twelve  Years  Value  for  a  Fine,  which  is  very  Extravagant,  and  the  Will  <if 
the  Lord  in  this  Case  ought  to  be  limited. 

The  Defendant  insists,  that  the  Plaintiffs  Estates  and  Terms  for  ninety-nine  Years 
expired  many  Years  before  the  Bill  exhibited,  some  of  them  thirty,  and  others  eleven 
or  twelve  Years  since,  in  the  Life-time  of  the  Defendant's  Father,  and  some  of  the 
PluintitTs  Estates  have  been  granted  to  others,  and  Fine  levied  thereon,  and  that  the 
Tenants  of  the  said  Manor  do  not,  d\iring  the  ninety-nine  Years,  pay  any  Fines  upon 
Death  or  Alteration,  so  nothing  is  due  to  the  Lord  for  ninety-nine  Years  together ; 
wherefore  the  Defendant  insists,  nine  or  ten  Years  Purchase  is  a  reasonable  Custom- 

This  Court  declared,  the  Will  of  the  Lord  ought  to  be  limited,  and  that  the  Plaintiffs 
on  Payment  of  two  Years  Value  shall  be  admitted  to  their  said  Estates,  and  hold  the 
same  against  the  Defendant  and  all  claiming  under  him,  and  that  the  Plaintiffs  shall 
renew  such  Estates  within  one  Year  after  the  Expiration  of  their  Term,  [136]  in  case 
they  be  of  Age,  or  within  the  four  Seas  at  such  Time,  or  otherwise  within  one  Year 
after  svich  respective  Tenant  shall  attain  the  Age  of  twenty-one  or  return  from  beyond 
the  Se;us,  or  else  such  Tenant  shall  be  for  ever  foreclosed  of  any  Help  or  Benefit,  and  then 
the  Lord  is  at  Libertv  to  dispose  thereof. 

[See  Fraser  v.  Mason,  1883,  11  Q.  B.  D.  574.] 


Warwick  contra  Cutler. 

30  Car.  2,  f.  28.5  [1678-79]. 

Will— Lands  devised  to  be  held  by  Executors,  till  his  Son  attain  22  Years,  Son  dies 

before  22,  Executors  decreed  to  hold  the  Lands  till  the  said  22  Years. 

The  Testator  deviseth  Lands  to  be  held  by  his  Executors,  till  the  Testator's  Son 
attained  twentv-two  Years  of  Age,  for  Maintenance  of  the  Executrix  and  her  Children, 
that  the  sjiid  Testator's  Son  died  before  twenty-two  Years  of  Age. 

This  Court  decreed  the  Executrix  to  hold  the  Lands  against  the  next  Heir,  until 
the  said  Son's  Age  of  twenty-two  Years,  as  if  the  said  Son  had  lived  to  twenty-two 
Years,  and  the  Plaintiff's  Debt  on  Bond  to  be  paid  by  the  next  Heir,  or  the  Reversion 
to  lie  liable  and  charged  theremth. 
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[137]  Jolly  con.  Wills. 

SOCar.  2,  f.  523  [1678-79]. 

Will — Devise  of  Goods  to  J.  S.  for  11  Years,  tlie  Remainder  over,  J.  S.  decreed 
to  deliver  the  Goods  after  the  1 1  Years. 

That  Roger  Garland,  elder  Brother,  hy  Will  did  give  unto  John  Wills,  the  De- 
fendant's late  Husband,  the  Use  of  all  and  singular  the  Goods,  Plate,  &c.,  whatsoever 
then  in  his  House,  for  Term  of  eleven  Years  from  his  Death,  and  after  the  eleven  Years 
expired,  he  gave  the  same  to  his  two  Nephews,  Robert  and  Roger  Garland,  and  to  his 
Niece  Elizabeth  the  Plaintif}',  to  be  equally  divided  amongst  them,  and  after  the  eleven 
Years,  the  said  Wills  was  to  deliver  them  to  the  Plaintiff. 

The  Defendant  Wills  insi.sts,  that  by  the  Bequest  of  the  said  Goods  for  the  eleven 
Years,  she  and  her  Husband,  to  whom  she  is  Executrix,  are  well  intitled  to  the  Property 
of  them,  and  that  the  Devisor  is  void  in  Law  and  Equity. 

This  Court  decreed  the  Defendant's  Will,  to  deliver  the  Goods  to  the  Plaintiffs, 
to  be  divided  according  to  the  Will,  the  said  eleven  Years  being  expired. 

German  con.  Dom.  Colston. 

SOCar.  2,  f.  741[lG78-79]. 

Legatees  to  refund  to  make  up  Assets. 

This  Court  decreed,  that  in  case  hereafter  any  Debt  of  Sir  Joseph  Colston  should 
be  discovered  and  recovered  against  his  Executors,  the  Legatees  of  Sir  Joseph  Colston 
are  to  refund  in  Proportion  to  what  [138]  they  have  received  for  or  towards  their 
Legacies,  to  make  up  Assets  for  Satisfaction  thereof. 

Cotton  con.  Cotton. 

30  Car.  2,  f.  71  &  282  [1G78-79]. 

Devise. 

That  Nicholas  Cotton  being  seised  in  Fee  of  Copyhold  and  Freehold  Lands  in  Middle- 
sex and  Surry,  of  £500  per  Annum,  in  1G76  died  ^-ithout  Issue,  whereby  the  same 
descended  to  the  Plaintiff,  as  Couzen  and  Heir  to  the  .said  Nicholas,  but  the  Defendant 
Katherine  Cotton,  pretends  that  the  said  Nicholas  Cotton  made  his  Will  in  Writing 
twenty-five  Years  .since,  viz.  in  1G50,  having  first  surrendered  the  said  Copyliold  Land 
to  the  Use  of  his  Will,  and  bequeathed  the  same  to  the  said  Defendant.  Mrs.  Katherine 
Cotton  his  Rehct,  and  her  Heirs  ;  but  if  such  Will  were,  the  said  Nicholas  purchased 
some  Lands  since,  which  descended  to  the  Plaintiff,  and  that  the  said  Nicholas  a  Httle 
before  his  Death  contracted  with  Sir  Thomas  Lee  and  his  Trustees,  for  certain  Copy- 
hold and  other  Lands  in  Sunbury.  and  was  to  pay  £1110  for  the  same,  and  paid  most 
of  the  Money  in  his  Life-time,  and  had  Possession. 

The  Defendant  Jlrs.  Cotton  insists,  that  Nicholas  Cotton  her  late  Husband,  deposited 
in  the  Hands  of  the  said  Sir  Thomas  Lee  or  his  Trustees.  £600,  designing  to  [139]  pur- 
chase the  said  Land  in  Sunbury  ;  but  her  said  Husband  Cotton  was  to  have  Interest 
for  the  said  Money,  and  he  only  rented  the  .said  Sunbury  Lands,  and  not  purchased 
them,  because  a  good  Title  could  not  appear,  but  insist,  that  after  the  Death  of  her 
Husband  she  purchased  the  Premisses,  and  paid  £320  more  than  the  £600  paid  into 
the  said  Sir  Thomas  Lee's  Hand.s,  and  that  her  Husband  by  the  said  Will  devised  to 
her  all  his  real  and  personal  Estate,  and  made  her  Executrix. 

This  Cause  being  now  heard  by  Mr.  Justice  Windham,  who  on  reading  the  Articles 
between  the  said  Nicholas  Cotton  and  the  .said  Sir  Thomas  Lee,  whereby  the  said 
Nicholas  contracted  vnX\i  him  for  the  Purchase  of  his  Free  and  Copyhold  Lands  in 
Sunbury,  in  Fee-simple  for  £920,  is  of  Opinion,  that  the  said  Nicholas  died  before  any 
Conveyance  made  by  the  said  Sir  Thomas  Lee  of  the  said  Premisses  to  the  said  Nicholas, 
and  the  said  Sir  Thomas  paying  Interest  for  the  said  £600,  and  the  said  Nicholas  pay- 
ing Rent  for  the  said  Premisses,  the  said  £600  at  the  Death  of  the  said  Nicliolas  was 
Part  of  his  personal  Estate,  and  as  to  that  £600  could  not  relieve  the  Plaintiff,  but 
dismiss'd  the  Bill. 

And  as  to  the  Mortgage  made  to  Perkins  by  the  said  Nicholas  and  the  Defendant 
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his  Relict  it  appraring,  that  Part  of  the  [140]  mortgaged  Lands  was,  before  that  Mort- 
ga''e  made  .settled  on  the  said  Nicholas  and  Katlierine  in  Jointure,  or  otherwise,  so 
as'tlie  s;inie  came  to  her  as  Survivor;  this  Court  is  of  Opinion,  that  tlic  Equity  of 
Kedeniptinn  Itelongs  to  her  as  Survivor,  and  not  to  the  Plaintiil'. 

But  as  for  the  other  Part  of  the  mortgaged  Premisses,  and  othci-  Matters  in  tlie 
Plaintirt's  Bill,  for  which  he  seeks  Relief  as  Heir  ;  the  Question  li.ing,  whether  any 
Republication  were  of  the  said  Nicholas's  ^\'il!,  and  wluther  the  same  Lands  do  belong 
to  tlie  Plaintiff  as  Heir,  or  to  the  Defendant  Katheriiic  as  Devisee,  by  force  of  the  said 

Will. 

This  Court  referred  that  Point  to  a  Trial  at  Law  upon  tliis  Issue,  whether  the  said 
Nicholas  Cotton  did  by  his  said  Will  devise  the  said  Lands  in  Shepperton,  in  the  De- 
fendant's Answer  mentioned  to  be  purchased  by  the  .said  Nicholas  Cotton  of  one  Row- 
fell  in  Fee  in  1()5;),  to  the  said  Katherine,  or  not. 

A  Trial  at  Iaiw  having  been  had  upon  the  Point  aforesaid,  a  special  Verdict  was 
bv  the  \And  Chief  Justice  North's  Direction  found,  and  on  a  solemn  Argument  before 
ail  the  Judges  of  the  Common  Pleas,  they  unanimously  gave  Judgment  for  the  De- 
fendant, that  the  Lands  in  Question,  did  [141]  belong  to  the  Defendant  Katherine, 
as  Devisee,  by  tlie  said  Will. 

This  Court  confirmed  the  Judge's  Opinion. 


CrviL  contra  Eicn. 
SOCar.  2,  f.  338  [1678-79]. 


A  general  Trust  in  a  Will  for  Children,  and  not  a  fixed  Trust  to 
Certainty  of  Right.     [S.  C]  1  Cha.  C.  309. 


That  Sir  Edwin  Rich  made  liis  Will,  whereby  he  after  some  Legacies  gives  and 
bequeaths  all  the  Residue  of  liis  Estate  both  real  and  personal,  to  Sir  Charles  Rich, 
his  Heirs  and  Assigns  for  ever,  and  makes  him  Executor  of  his  W^ill,  and  in  his  Will 
says,  he  left  his  Estate  as  aforesaid,  in  Trust  with  him,  wherewith  to  reward  his  Chil- 
dren and  Grandchildren  according  to  tlicir  Demerit. 

This  Court  declared,  That  as  to  Sir  Edwin's  Estate,  taking  the  Words  of  the  Will 
of  the  said  Sir  Edwin  as  they  were,  they  could  amount  to  no  more  than  a  general  Trust 
in  Sir  Charles,  to  reward  such  of  his  Children  and  (Grandchildren  as  they  should  demerit, 
and  as  Sir  Charles  should  think  fit,  and  not  an  absolute  fixed  Trust,  to  create  a  Certainty 
of  Right  or  Interest  as  to  any  certain  Proportion,  in  any  of  the  Children  or  Grand- 
children ;  much  less  in  the  Plaintifl"  Civil,  who  Demands  the  greatest  Part  of  the 
Estate,  and  that  it  was  in  the  Grandfather's  Power,  to  give  the  said  Estate,  or  what 
Proportions  [142]  thereof  as  he  pleased,  to  any  of  his  Children  or  Grandchildren, 
but  whatever  of  the  real  Estate  of  Sir  Edwin  was  disposed,  or  settled  by  the  said  Sir 
Charles  by  Act  executed  in  liis  Life-time,  or  was  devised,  or  given  by  the  Will  of  the 
said  Sir  Charles,  the  Plaintiff"  not  to  be  reheved,  but  dismiss'd  the  Bill. 
[See  M'Gibbon  v.  Abbott,  1885,  10  App.  Cas.  661.] 


BoEVE  con.  Skipwith. 
30Car.  2,  f.  140  [1678-79]. 
A  Supplemental  Bill,  for  a  further  Discovery. 

The  Bill  is  a  Supplemental  Bill,  to  have  a  further  Discovery  from  the  Defendant 
by  Way  of  Evidence,  for  the  better  clearing  the  Matters  depending  on  the  Account, 
which  the  Defendant  hatli  not  answered  in  the  former  Cause. 

The  Plaintiff  pleaded  the  former  Bill,  to  which  the  Defendant  answered,  and  the 
Cause  heard,  and  the  Account  directed. 

This  Court  ordered  the  Defendant  to  answer  to  all  Matters  in  this  Bill,  not  answered 
to  in  the  former  Cause,  but  the  Plaintiff  not  to  reply,  nor  to  proceed  further. 
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[143]  DoM.  Grey  &  Al'  con.  Colvile  &  Al'. 
30  Car.  2,  f.  397  [1678-79]. 
Lands  purchased  in  Trust  decreed  Assets  to  pay  Judgments.  ' 

The  Plaintiff  the  Lady  Grey's  BQl  is  to  be  reheved  for  a  Debt  of  £1500,  and  Interest 
on  Bond,  wherein  John  Colvile  did  bind  himself  and  his  Heirs,  to  repay  the  same  unto 
the  Plaintiff  her  Executors  and  Assigns,  that  the  same  might  be  paid  out  of  the  Lands 
which  were  purchased  by  the  said  John  Colvile,  with  his  own  proper  Money,  in  the 
Names  of  liimself  and  the  Defendant's  Wife,  to  hold  to  them  two  for  their  Lives,  and 
then  to  the  Heirs  of  Colvile,  and  the  rest  were  purchased  in  the  Names  of  the  .said 
Defendants  Morris  and  Saunders,  in  Trust  for  the  said  John  Coh-ile  and  his  Heirs ; 
that  soon  after,  and  before  the  £1500  was  paid,  the  said  John  Colvile  died,  and  the 
Right  and  Equity  of  the  Premisses,  during  the  Life  of  the  said  Defendant's  Wife,  is 
in  Josia  ColvOe,  and  the  Reversion  in  Fee,  after  the  Death  of  the  said  Wife,  will  descend 
to  the  said  Defendant  Josia  Colvile,  as  Son  and  Heir  of  the  said  John  Colvile.  and  the 
Profits  are  received  by  him  or  for  his  Use  ;  that  the  said  John  Colvile  dying  Intestate, 
Administration  is  granted  to  Dorothy  his  Relict,  who  pleads  she  hath  no  personal 
Estate,  [144]  whereupon  the  Lady  Grey  commenced  a  Suit  at  Law,  by  filing  an  Original 
for  her  said  Debt  against  the  Defendant  Josia,  as  Son  and  Heir  of  the  said  John  Colvile, 
and  hath  got  Judgment  thereon  to  have  Satisfaction  for  the  said  Debt,  out  of  the 
Reversion  of  the  Lands  of  John,  which  descended  in  Fee  to  the  said  Defendant  Josia 
Col\-ile,  and  ought  to  have  Satisfaction  accordingly  ;  but  the  said  Defendant  Josia 
pretendeth  he  hath  nothing  by  Descent  in  present,  but  the  Reversion  of  the  Lands 
purchased  in  the  Names  of  John  Colvile  and  his  Wife,  after  the  Death  of  his  Wife  ; 
whereas  he  and  the  other  two  Defendants  were  only  Trustees  for  John  Coh-ile  and  his 
Heirs  ;  and  their  Trust  being  now  come  to  the  Defendant  Josia,  they  are  Hable  as 
Assets,  in  Equity,  for  Satisfaction  of  the  Plaintiff's  Debts,  and  the  Plaintiff  ought  to 
be  let  into  the  immediate  Possession,  and  the  said  Josia  also  insists.  That  the  Premisses 
are  incumbred  by  a  former  Judgment  of  one  Lease  for  £800,  and  the  Plaintiff's 
Creditors,  and  others  the  Creditors  in  their  Suit,  seeking  Relief  against  the  same  De- 
fendants, upon  the  same  Trust  and  Equity,  and  to  have  their  Debts  paid  out  of  the 
said  Lands,  they  insisting  they  are  Creditors  by  Judgment,  grounded  on  Original 
of  the  same  Day  and  Date  with  the  said  Lady  Grey,  and  [145]  ought  to  be  satisfied, 
in  equal  Degree  and  Time. 

The  Plaintiff  Greed  and  the  other  Creditors  insist.  That  they  for  so  much  as  the 
Estate  in  Law  of  Wise  is  in  the  Heir,  that  their  Judgments  ought  to  attach  the  Lands 
according  to  Priority  of  Originals,  and  though  the  said  Leke  hath  obtained  a  Decree, 
prior  to  the  Creditors  in  these  .Suits,  yet  the  same  is  to  be  subject  to  the  Direction  of 
this  Court,  and  ought  not  to  take  Place,  but  according  to  the  date  of  their  Originals. 

This  Court  (it  being  admitted  by  all,  that  the  Original  on  which  the  said  Leke's 
Judgment  is  grounded,  is  prior  to  all  the  other  Creditors  Originals,  and  that  the  Plaintiff 
the  Lady  Grey's  and  Creed's  Originals  are  next  in  Priority,  and  bear  the  same  Date 
one  with  another,  and  ought  next  to  be  satisfied  with  other  Judgments,  who  originally 
bear  the  same  Date)  declared,  that  the  Estate  purchased  in  the  Names  of  the  Defen- 
dant's Wife  as  aforesaid,  was  a  Trust  for  Life,  attending  the  Reversion,  and  so  hable 
to  make  the  several  Plaintiffs  Satisfaction  for  their  Debts,  and  should  be  enjoyed  by 
the  Plaintiff's,  against  the  said  Wise  and  Josia  Colvile  the  Hei*  ;  and  the  Court  decreed, 
that  if  the  Estate  of  Wise,  as  aforesaid,  was  not  sufficient,  then  the  said  Reversionary 
Lands,  purchased  in  [146]  the  Names  of  the  said  Morris  and  Sanders,  after  the  Death 
of  Sir  John  Tuf  ton,  who  hath  an  Estate  for  Life  in  the  said  Laijds,  should  go  towards 
Satisfaction  of  the  said  Debts. 

Garr  contra  Bedford^ 

30Gar.  2,  fo.  64  [1678-79]. 

Devise  after  Debts  and  Legacies  paid,  the  Residue  amongst  his  Kindred,  according  to 
their  most  Need  ;  this  to  be  extended  according  to  the  Act  for  better  Settlement  of 
Intestates  Estates. 

The  Bill  being,  that  Edmund  Arnold  having  no  Child,  by  his  Will,  whereof  he  made 
the  Defendant  Bedford  Executor,  gave  several  Legacies  to  several  Persons  and  Uses, 
C.  I.— 21 
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and  L'ave  all  the  re.st  and  rosid„c  of  his  Monies  and  Personal  Estate  after  Debts  paid 
and  ^Ja^e  aii  uu    t-  ;Krordins  to  their  most  need,  to  be  distributed  amongst 

V  ""'\ri:i  T4      tor  in"  urh  ire^acies  as  he  should  by  his  Will  or  any  Codici 

;;;W-.l    ;1"   f  S  ^^^''^.tator  afi^rwa^ls  by  Codicil  ga.e  c.her  Legacnes,  and 
AM      at  a  Ca  0  and  K.-Kard  should  be  had  to  the  Plaint.fl,  John  Buncher. 

Tl  .  efe  dant  the  Kxn-ntor  insists,  that  he  not  knowing  to  what  Degree  of 
Kin  1  ml  he  Bequest  of  the  said  Residue  ought  to  extend  had  annexed  two  Sehedules 
of  n'mlltesl  Kindred,  and  is  advised,  until  their  several  Claims  were  examme.l  and 
o»ttln,l  l.v  this  Court   he  could  not  safely  make  a  Distribution. 

I?  •  This  C,,u!t  taking  into  (^.nsideration  to  what  Degree  of  Kindred  the  Testator  s 
Bequest  of  the  Residue  of  his  personal  Estate  to  his  Kindred  of  most  need  could  extend  ; 
that  the  \ct  of  Parliament  for  better  settling  Intestates  Estates  was  the  best  Rule  tha 
could  be  d^erved.  as  to  the  limiting  the  Extent  of  the  Word  Kmdred,  and  that  ,t  should 
extend  onlv  to  the  Testator's  Sister,  Anne  Carr  and  her  Children,  and  to  the,  le^tator  s 
Nephews  and  Nieces  now  living  :  and  that  no  Kindred  out  of  the  Degree  of  a  Brother 
or  Sister  to  the  Testator,  or  a  Child  of  sich  Brother  or  Sister,  ought  to  come  in  or  have 
anv  Share  of  the  said  Residue,  and  that  amongst  those  that  are  to  come  into  the  Dis- 
tribution the  Executor  ought  chiefly  to  consider  those  that  have  most  neeu,  that  so 
thev  that  have  more  need,  may  have  more  than  they  that  have  less,  r  nd  decreed  the 
san'ie  accordingly  :  And  as  to  the  said  John  Buncher,  who  was  his  Sister  s  Son  and 
80  to  have  Share,  and  was  particularly  recommended  to  the  Executor,  who  the  C  oiirt 
declared  had  a  Power  to  give  some  more  than  other,  this  Court  ordered  the  Executor 
to  give  him  somewhat  considerably  out  of  the  Residue  of  the  said  Estate,  and  the  Exe- 
cutor to  distribute  the  Remainder'to  such  of  the  Kindred,  as  are  to  come  into  the  dis- 
tribution as  shall  appear  to  the  [148]  said  Executor  to  have  most  need,  and  in  such 
Manner  and  Proportion  as  he  sh;dl  think  fit  ;  and  Sir  Samuel  Clark,  one  of  the  Masters 
of  this  (\)urt,  is  to  see  Right  ilone  in  this  Case,  and  the  Bill  of  the  Plaintift's,  which  are 
beyond  the  Degrees  of  Nephews  of  the  said  Testator,  is  to  stand  dismissal. 

Bourne  contra  Tynt. 
30  Car.  2,  f.63G  [1678-79]. 
Portion  and  Interest  devised  upon  a  Contingency  of  dying  or  Marriage,  decreed  to  be 
paid  into  Court  for  the  Benefit  of  the  Heir,  according  to  the  Will,  in  case  of  the  Devisee's 
Death. 
The  Case  is,  that  Roger  Bourne  the  Plaintiff's  Brother,  by  his  Will  in  Kul,  devi.sed 
to  Executors  in  Trust,  all  Lands  as  before  that  Time  were  mortgaged  to  him,  and  all 
Money  due  thereupon,  that  they  should  lay  out  so  much  of  his  personal  Estate,  as 
remained  after  Debts,  and  Legacies  paid,  in  a  Purchase  of  Lands  of  Inheritance,  to 
be  settled  on  the  first  Son  of  his  Body,  and  the  Heirs  Males  of  the  Body  of  such  first 
Son,  and  so  to  all  Sons  in  Tail  Male,  and  for  Want  of  such  Issue,  on  the  PlaintilT  for 
Life,  Remainder  to  the  Piaintilfs  eldest  Son  in  Tail,  Remainders  over  to  the  Plaintiirs 
Children  in  Tail,  and  by  his  Will  declared  and  devised,  that  in  case  the  Child,  his  said 
Will'  was  then  big  withal,  should  be  a  Daughter,  then  he  gave  to  her  £1000  to  be  jiaid 
to  her  at  twenty-one  or  six  Months  after  Marriage,  and  in  Case  she  [149]  married  with 
Consent  of  the  Trustees,  then  the  said  Portion  to  be  £3000,  and  it  was  provided  by  the 
said  Will,  that  the  Trustees  out  of  the  Interest  of  the  said  £3000  should  pay  for  the 
Muiutenance  of  the  said  Chikl,  £(S0  per  Annum  ;  and  it  was  also  provided,  that  in 
case  such  Daughter  should  die  before  such  Marriage  or  Age  of  twenty-one,  then  her 
Portion  and  Money  so  devised  to  her  should  go  and  be  for  the  Use  and  Benefit  of  such 
Person  or  Persons  as  should  at  any  Time  enjoy  his  Lands  of  Inheritance  according  to  the 
Will ;  and  thereby  declared  the  same  Money  to  be  laid  out  in  a  Purchase  of  Lands, 
to  be  settled  as  aforesiiid,  and  also  declared,  that  the  rest  of  the  personal  Estate,  not 
given  or  disposed  of  by  his  Will,  should  all  be  bestowed  in  Lands  of  Inheritance,  and 
settled  as  aforesaid  ;  and  the  said  Roger  Bourne  died  without  Issue  Male  of  his  Body, 
and  about  three  Months  after  the  said  Defendant  Florence  his  only  Daughter  was 
born,  and  the  Trustees  have  not,  pursuant  to  the  Will,  laid  out  the  personal  Estate  in 
Lands,  so  that  the  Plaintiff  ought  to  have  the  Interest  of  such  Money  as  should  have 
been  laid  out  in  Lands. 

The  Question  in  this  Case  being,  Whether  the  £3000  and  the  Interest  thereof, 
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over  and  above  the  £80  per  annum  Maintenance  of  the  Defendant  Florence,  should 
[150]  tje  paid  to  the  Defendant  or  to  tlie  Plaintiff  who  claims  the  same  by  Virtue  of  the 
Will,  in  case  the  said  Defendant  Florence  had  not  happened  to  be  born,  the  Will  being 
made  before  she  was  born,  and  the  Plaintiff'  claiming  the  £3000  and  Interest  over  and 
above  the  said  £80  per  Annum,  in  case  she  should  die  or  not  be  married,  or  incapacitated 
to  dispose  thereof. 

The  Defendant  insists  that  the  Plaintiff  having  a  very  considerable  Estate  from 
the  Testator,  by  the  said  Will,  which  would  have  descended  to  the  Defendant  Florence, 
in  case  she  had  been  born  and  living  at  the  Time  of  the  Death  of  her  said  Father,  and 
that  the  Plaintiff  cannot  have  any  Pretence  to  the  Interest  of  the  said  £3000  as  afore- 
said, for  that  there  is  not  any  Clause  or  Direction  in  the  Will  touching  the  same. 

Tliis  Court  declared,  the  £3000  and  Interest  over  and  above  the  said  £80  per  Annum, 
belongs  to  the  Plaintiff',  in  case  the  said  Florence  die  before  she  receive  the  same  by 
the  said  Will,  and  decreed  that  the  Interest  of  the  £3000  be  paid  into  Court,  and  not 
to  be  taken  out  without  good  Security  given  by  the  said  Helena,  to  make  good  the 
Benefit  thereof  to  the  PlaintiiV  ii)  case  the  said  Florence  die  before  twenty-one  Years 
or  married  as  aforesaid,  as  the  Will  directs. 


[151]  Elvard  ron.  W.\RKEX  &  al'. 

31  Car.  2,  f.  350  [1679-80]. 

Prisoner  by  Habeas  Corp\is  brought  from  Bristol  and  turned  over  to  the  Fleet, 
foi  that  he  was  in  C^ontempt.     Sequestration. 

The  Defendant  being  in  Contempt  for  Disobeying  a  Decree,  and  being  a  Prisoner 
in  Bristol,  a  Habeas  Corpus  cum  causis  was  ordered  to  bring  him  to  the  Bar  of  this 
Court,  who  was  brought  up,  and  turned  over  to  the  Fleet,  who  is  there  a  Prisoner, 
and  refuses  to  obey  the  said  Decree. 

The  Court  ordered  a  Sequestration  against  his  real  and  personal  Estate. 


Warner  can.  Borsly.  , 

31  Car.  2,  f.  r)29  [1G79-80]. 

Devise  of  a  personal  Estate  in  Remainder  after  the  Death  of  J.  S.  is  a  void  Devise, 
and  vests  only  in  J.  S.,  she  being  Executrix. 

The  Question  being,  whether  a  Devise  of  the  Plaintiff's  Father  by  his  Will  of  his 
personal  Estate  and  Debts  to  the  Plaintilf  in  Remainder  after  the  Death  of  his  Mother 
and  the  Devise  thereof  to  her  in  the  first  place,  she  being  Executrix  to  the  said  first 
Testator,  and  tlie  Defendant  her  Executor,  were  good  or  not. 

The  Plaintiff'  insisted.  That  the  Devise  of  the  personal  Estate  by  the  Will  of  the 
Testator  to  his  Wife  was  an  absolute  Devise  to  her  by  Operation  of  Law,  and  was  vested 
in  her,  and  so  consequently  in  the  [152]  Defendant,  who  is  Executor  of  the  said  Alice, 
by  Virtue  of  the  said  Executor,  and  the  Devise  or  Limitation  over  to  the  Plaintiff, 
after  the  Death  of  his  said  Mother,  who  was  Executrix  of  the  first  Testator,  was  ab- 
solutely void  in  Law  ;  and  the  said  Defendant,  as  Executor  to  the  Plaintiff''s  said 
Mother,  is  well  intitled  to  the  said  personal  Estate  devised  by  the  Testator's  said  Will. 

The  Plaintiff'  insisted.  That  the  Devise  to  the  Plaintiff'  in  Remainder,  after  the 
Death  of  his  Mother,  was  a  good  Devise,  and  ought  to  be  countenanced,  the  rather, 
in  Regard  such  Devise  in  the  Life-time  of  the  said  Testator  and  Testatrix  was  con- 
sented and  agreed  to  by  the  Relict  and  Executrix,  and  so  decreed  at  the  former  Hearing. 

This  Court  declared.  That  the  Devise  of  the  personal  Estate  to  the  Plaifitift'  in  Re- 
mainder was  a  void  Devise,  and  tlie  said  Estate  to  the  Testator  immediately  tliereupon 
did  attach  and  vest  in  the  said  Alice,  his  Relict  and  Executrix,  and  the  Defendant, 
as  her  Executor,  was  and  is  well  intitled  thereto,  and  decreed  accordingly. 
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[153]  Brodhust  con.  Richardson. 
31  Car.  2,  f.  695  [1679-80]. 
£540  to  be  divided  amongst  3  Daughters,  and  if  one  or  two  dies  without  Issue,  the 
Daughtei-s  to  inherit  each  other  ;  one  marries  the  Plaintiff  and  dies  sans  Issue,  the 
Plaintiff  is  intitled  to  the  £180  as  Administrator  to  his  Wife. 

That  Samuel  Rus.sel  by  his  Will  gave  to  his  three  Daughters,  Sarah,  Christian 
and  Klizabeth  £540  to  be  divided  amongst  them.  viz.  For  each  of  them  in  particular 
£180,  but  if  any  one  or  two  of  them  should  die  without  leaving  a  Child,  that  the 
Daughters  should  inherit  one  another's  Goods,  Monies,  Lands  and  Chattels,  wliieh 
the  deceased  should  leave  behind  them,  and  tliat  the  Plaintiff  intermarried  with  the 
said  Elizabeth,  and  that  she  died  without  leaving  a  Child,  before  payment  of  the  said 
£180. 

The  Plaintiff  insists.  That  he,  as  Administrator  to  the  said  Elizabeth  his  Wife,  is 
intitled  to  the  said  £180  and  her  Share  of  the  said  Goods. 

Tlie  Defendant  insists,  That  by  the  Words  and  true  Intent  of  tlie  Testator  and 
the  said  Will,  the  same  doth  not  belong  to  the  Plaintiff',  but  came  or  in  Equity  belongs 
to  the  Defendants,  as  surviving  Sisters. 

This  Court  declared,  the  PlaintifT  is  well  intitled  to  the  said  £180,  and  decreed  accord- 
ingly.   (For  a  Sum  of  Money  cannot  be  entailed.) 

[154]  TiKNER  contra  Turner. 

31  Car.  2,  f.  102  [1G79-80]. 

The  Heir  is  decreed  to  have  a  Right  to  a  Mortgage  in  Fee,  and  not  the  Executor  : 
But  now  see  Max.  Eq.  21,  this  settled  contra. 

That  the  Plaintiff's  Fatlier  lent  to  Ayloff  £700  and  at  another  time  £200,  for  which 
Ayloff  mortgaged  Lands  to  the  PlaintifT's  Father  and  his  Heirs,  with  Proviso,  that  on 
payment  of  £()()0  to  the  said  Plaintiff's  Father  or  Heirs,  then  the  Premisses  to  be  re- 
conveyed  to  Ayloff;  that  the  Plaintiff'  is  Executor  to  his  Father  and  Brothers,  and  so 
claims  the  Mortgages,  as  vesting  in  the  Executors  of  his  Father,  and  not  in  his  Heirs. 

The  Defendant,  being  the  Son  and  Heir  of  the  Plaintiff's  eldest  Brother  deceased, 
and  (irandson  and  Heir  to  the  Plaintiff's  Father,  insists.  That  the  Plaintiff"  and  De- 
fendant, and  others  who  claimed  several  Shares  and  Part  of  the  Plaintifl"s  Father's 
personal  Estate,  agreed  to  a  Division  thereof  amongst  themselves ;  and  a  Division 
was  made,  and  Releases  given  of  each  one's  Demands  in  Law  or  Equity  to  the  said  Estate, 
and  the  Plaintiff"  in  particular  released,  and  the  said  Ayloff's  Mortgage,  with  the  Money 
dtie  thereon  with  other  Things,  was  set  out  and  allotted  to  the  Defendant  by  Consent 
of  all  the  Parties,  and  received  by  the  Defendant  in  Part  of  his  Share,  and  the  Plaintiff 
accounted  to  [155]  t  he  Defendant  for  the  Profits  of  the  said  Ayloff"'s  moitgaged  Premisses 
received  by  Inm,  and  afterwards  in  1(;(;4  the  Defendant  had  a  Decree  for  the  Mortgage 
.Money  against  Ayloft"s  Executor,  and  received  the  same,  to  which  proceedings  the 
Plaintiff  was  Privy,  and  the  Defendant  says  it  is  unreasonable  that  the  Plaintiff'  shoiUd 
now  make  a  Demand  to  the  said  Mortgage,  to  unsettle  Matters  so  settled  by  his  own 
Consent ;  but  the  Plaintiff'  insists,  he  looked  on  tlie  Premisses  at  that  Time  to  come  to 
the  Defendant  as  Heir,  and  knew  not  his  own  Title  thereto,  and  the  Shares  set  out 
came  but  to  £250  apiece,  and  Ayloff's  Mortgage  was  worth  £8000. 

This  Court  is  of  Opinion,  that  the  Plaintiff"  ought  to  be  relieved,  and  had  an  un- 
doubted right  to  the  said  mortgaged  Premisses,  and  decreed  the  Defendant  to  re-pay  all 
the  Money  received  by  him  thereon  to  the  Plaintiff. 

Bois  con.  Marsh. 

31  Car.  2,  f.  441  [1679-80]. 

Land  Legatees  and^Money  Legatees  decreed  to  abate  in  Proportion  notwithstanding 

an  Agreement  to  the  contrary. 

This  Court  declared,  That  all  the  Legatees,  both  Land  Legatees  and  Money  Legatees, 

ought  to  abate  in  Proportion,  notwithstanding  the  Agreement  tothe  contrary,  and  that 

t  lie  said  Agreement  be  set  aside. 
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[156]  AUDI.EY    con   DOM.    AUDLEY. 

;il  Car.  2,  f.  848  [1079-80]. 
Power  to  make  Leases  if  well  pursued. 

The  Bill  is  to  set  aside  a  Lease  made  by  Sir  Henry  Audley,  the  Plaintiff's  Father,  to 
the  Defendants,  as  Trustees  for  the  Defendant  the  L;idy  Audley,  for  ninety-nine  Years, 
if  Henry.  Francis  and  Anne  Audley,  Children  of  Sir  Henry  by  the  Defendant  the  Lady 
Audley,  should  so  long  live,  paying  yearly  so  much  Kent  as  amounts  to  two  Parts  in 
three  of  the  yearly  Value  of  the  said  Houses,  according  to  the  best  improved  Value. 

But  the  Plaintiff  insists  the  said  Lease  is  not  made  pursuant  to  the  Power  reserved  to 
the  said  Henry  by  a  Deed  of  Settlement  made  by  one  Packingtonin  4  Car.  1  [1G28-29],  in 
consideration  of  a  Marriage  between  the  said  Sir  Henry  and  Anne,  one  of  the  said  Pack- 
ington's  Daughters  and  Coheirs  :  by  which  it  was  declared,  That  the  Benefit  of  such 
Power  in  the  said  Sir  Henry  to  make  Leases,  was  to  be  for  the  younger  Children  of  the 
said  Sir  Henry  by  the  said  Anne  his  first  Wife,  and  the  said  Lease  was  not  well  gained 
from  Sir  Henry. 

The  Defendant  insisted,  it  was  made  pursuant  to  the  Power,  which  was,  That  Sir 
Henry  should  have  Power  to  make  [157]  Leases,  for  a  Provision  of  any  Thing  he  should 
have,  or  otherwi.se  as  he  should  direct.  Which  Matter  was  referred  to  the  Lord  Chief 
Justice  Hale,  who  declared  the  Power  good,  and  that  Sir  Henry  had  pursued  that 
Power. 

The  Plaintiff  insisted.  That  the  Rent  reserved  is  altogether  uncertain,  and  lies  only  in 
Averment,  and  that  if  the  Value  averred  by  the  Plaintiff  should  in  the  least  be  dis- 
proved, the  Plaintiff'  would  be  nonsuited  in  any  Action  :  And  so  insisted.  That  it  was 
proper  for  this  Court  to  fix  and  estabhsh  that  for  a  standing  Rent,  which  can  be  made 
iiut  to  have  been  two  Parts  of  the  best  improved  Value  at  the  Time  of  making  the  said 
Lease,  and  that  the  Kent  so  to  be  ascertained,  the  Defendant  might  covenant  for  con- 
stant Payment  thereof. 

This  Court  on  Perusal  of  the  said  Lease  and  Power,  and  of  the  Lord  Hale's  Opinion, 
declared  the  said  Lease  to  be  good  and  suiHcient,  and  that  unless  Proof  be  made  of  a 
greater  Value  than  the  Sum  of  £290  which  hath  been  constantly  paid  by  the  Defendant 
tlie  Lady  Audley,  and  accepted  of  by  the  Plaintiff',  that  the  said  Sum  must  be  taken  as 
two  Parts  of  [158]  tl'e  full  Value  of  the  Premisses  at  the  Time  of  making  the  said  Lease, 
which,  or  the  greater  Value,  if  so  proved,  is  to  continue  to  be  paid,  whether  the  said 
Premisses  rise  or  fall  in  Value  ;  and  decreed  accordingly. 

Hethersell  contra  Hales. 

SlCar.  2,  f.  845  [1679-80]. 

£2000  allowed  a  Trustee  for  Charges  and  E.^penses  in  managing  a  Trust. 

The  Question  in  the  Case  is  touching  £2500  demanded  by  the  Defendant  for  his 
Charges  and  Expenses  in  managing  the  Trust  in  Question,  which  began  in  16G8,  and 
continued  till  this  Defendant's  Answer  was  put  in,  in  which  Time  the  Defendant  re- 
ceived £20,000,  and  paid  the  same  all  away  to  the  Creditors,  and  the  Plaintiff'  had  not 
siu'charged  the  Defendant  6d. 

This  Court  took  all  this  Day  to  consider  what  was  fit  to  be  allowed  in  a  Matter  of  this 
Nature,  and  having  considered  that  the  Defendant  was  a  Friend  to  the  Family,  and 
undertook  the  Trust  at  their  great  Importunity,  he  having  a  considerable  Estate  when 
he  undertook  the  Trust,  and  considering  the  Charges  of  surveying  the  whole  Estate, 
setting  and  letting  the  same,  looking  after  Tenants,  adjusting  their  Accounts,  calling 
in  their  Rents,  returning  Monies  to  Creditors,  [159]  and  treating  with  and  stating 
their  Debts,  and  procuring  and  agreeing  with  Purchasers,  and  for  Law-charges,  and 
for  keeping  Servants  and  Horses,  and  employing  others  in  Journeys  to  London  and 
elsewhere,  and  his  Care  there  (lying  from  Home  a  long  Time)  was  of  Opinion,  That  the 
Defendant  might  well  deserve"  the  whole  £2500  yet  doth  allow  but  £2000,  which 
the  said  Defendant  is  to  have. 

R.\Y  &  Ux'  EJUS  con.  St.\nhope. 

31  Car.  2,  f.  809  [1679-80]. 

Trust. 

The  BiO  is,  that  Sir  Edward  Stanhope,  the  Plaintiff  Elizabeth's  Grandfather,  by 
Deed  demised  Lands  to  Trustees  for  ten  Years  after  the  said  Sir  Edward's  Death,  upon 
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Trust  tliat  tliPV  should  out  of  the  Profits  pay  to  the  Plaintiff  Eliz.  for  her  maintenance, 
£■.'0  ]ier  Annum,  until  her  Age  of  twenty-one,  and  should  furtiicr  pay  to  the  Plaintiff 
Eliaiknli  at  her  Aj^e  of  twenty-one,  if  she  so  long  keep  unmarried,  looo  Maiks  for  her 
Portion  :  That  the  said  Sir  Edward  died,  leaving  Issue  Edward  Stanliope,  the  Plaintiff 
Eliaibeth's  Father,  his  Son  and  Heir,  she  being  then  twelve  Years  of  Age  :  That  after 
Sir  Edward's  Death  the  Tru-stees  did  not  intermeddle,  but  left  all  to  the  Management 
of  the  .said  Plaintiffs  Father,  who  received  all  the  I'rofits,  and  on  that  [160]  Considera- 
tion, Edward  Stanlioix?  the  Plaintiff's  Father  demised  to  Trustees  the  said  Premisses, 
the  Reversion  of  wiiicli  he  wa.s  seised  in  Fee  expectant  upon  the  said  Term  of  ten  Years, 
and  otlier  L;mds.  whereof  he  was  .seised  in  Fee,  to  hold  for  twenty  Years  upon  Tiust,  to 
pay  the  Plaintill  Eliz.  i'20  per  Ann.  until  her  Marriage,  and  £500  after  her  Marriage,  in 
such  Manner  as  in  the  said  Deed  for  twenty  Years  is  exjiressed.  and  the  same  was  said 
to  be  made  in  consideration  of  tiie  Preferment  the  saicl  Sir  Edward  intended  for  the 
PlainliH'  Eliz.  his  Cirandchild  ;  that  the  Plaintiff  received  I  lie  Profits  of  the  Premisses, 
in  the  .said  former  Lea.se,  during  tiie  ten  Years,  and  Profits  of  the  Premisses  in  the  said 
latter  I^ease  so  long  as  he  lived,  and  maintained  the  Plaintiff,  and  in  KJoS,  the  Plaintifl' 
Eliaibeth's  Father  died  without  Issue  Male  ;  but  in  his  Life,  after  the  said  Lease  for 
twenty  Years,  settled  the  Premi.sses,  with  other  Lands  of  £500  per  Annum,  upon  the 
Defendant  his  Brother,  without  any  Consideration,  save  natural  Affection,  and  the 
Defendant  hath  since  received  the  Profits;  that  the  Plaintifl'  Elizabeth  was  un- 
married at  her  Fatiier's  Death,  and  was  liis  only  Child,  and  about  nineteen  Years  before 
the  Bill  exhibited,  she  married  (ieorge  Stanliope.  who  died,  and  about  seven  Years  since, 
she  married  the  Plaintiff  Kay,  so  to  have  [161]  Satisfaction  of  the  £"20  per  Annum  from 
her  Father's  Death,  to  the  'Pime  of  her  Marriage  with  Cteorge  Stanhope,  and  the  £500 
and  Interest  from  her  said  Marriage  ;  but  the  Defendant  refuseth  to  pay  the  same  ; 
pretending  the  said  several  Terms  are  expired,  and  that  the  Lands  of  £(i0  per  annum 
descended  unto  the  Plaintiff  Elizabeth,  by  her  Father's  Permission,  in  Satisfaction 
of  the  said  Money  ;  but  tiie  Plaintiff  insists,  the  Lands  that  descended  to  her  from  her 
Father  were  charged  with  £500  which  she  hath  paid,  and  she  had  no  other  Provision 
nmde  for  her  out  of  her  Father's  Estate,  and  that  the  Defendant  had  an  E.state  of  £500 
per  Annum  come  to  him  by  a  voluntary  Settlement  from  the  Plaintiff's  Father. 

The  Defendant  in.sisted.  That  if  the  I'laintiff  Elizabeth's  Father  did  make  such 
Demise  for  twenty  Years,  he  had  no  Power  so  to  do,  being  Init  Tenant  for  Life,  by  a 
Settlement  made  by  the  said  Sir  Edward,  and  so  the  Defendant  not  liable  to  pay  the 
Monies,  and  the  Defendant  claims  the  Lands  and  Premisses  by  Virtue  of  a  Fine  and 
Settlement  made  by  the  .said  J^klward  Stanliojie  the  Plaintiff's  Father,  wherein  the 
Defendant  and  his  Brother  Ceorge  Staidiopc  joined,  and  though  the  said  Defendant 
IS  the  Hen-  .Male  of  this  Family,  yet  he  received  but  little  out  of  tlie  said  Estate.  [162]  the 
same  beuig  charged  with  £8(;  i)er  Ann.  and  the  Plaintiff  hath  not  only  enjoyed  the  said 
£62  per  Ann.  charged  only  with  £500.  but  also,  as  Administratrix  to  her  said  Father, 
received  out  of  his  personal  Estate  £000,  and  if  she  should  have  the  £500  in  Question 
also  she  would  have  a  greater  Share  out  of  the  Estate  than  the  Defendant. 

Ihis  Court,  upon  reading  a  Letter  from  the  Defendant,  wherein  he  owns  the  £500 
to  be  due  to  the  Plaintiff  Elizabeth,  on  her  Marriage,  and  £20  per  Annum  in  the  mean 
lime,  or  to  that  Effect,  declared  the  Defendant  ought  to  pay  the  Arrears  of  the  said 
i-0  per  Annum,  from  the  Death  of  the  Plaintiff's  Father  to  her  Marriage  with  her 
first  Husband,  and  also  the  £500  with  the  Interest  thereof  from  the  Time  it  was  raised 
out  ot  the  1  rohts  ;  and  decreed  the  same  accordingly. 

DoM.  Blois  &  al'  conlra  Blois  &  al'. 

31  Cat  2,  f.  723  [1679-80]. 

Will. 

The  Bill  of  the  Plaintiff  Dame  Jane  Blois.  and  of  Jane  her  Daughter,  by  Sir  WiMhm 

spic^    f  t"'  ]    1   *u'  t-i^""  ^^'^""  ^'™^^-  ^«the''  of  the  said  Jane  the  Infant,  being 

F^^n  JtW.;,  -D^'  ^^1",^ '■'  ^'1  ^"'  ^"^^l  ""'^  P"'*"""^  Instate  to  the  Defendant  Dame 

Sndl    n        i^r^oo'^^f  Dame  Jane,  and  to  the  Defendant  Mary  Brook  and  Abigal 

Sf  irbfr    !?  fl63]  t  .j-t  his  Son  Charles  Blois  should  have  £300  per  Annum  thereof, 

said  CI  nl     1      n  r"'^  "  T'"^^  '''"''"'  "°^""g«t  his  four  Children,  as  soon  as  the 

Children  vt-i'T       ^'  '.'^i"'^'^'  '"J"'''  f  ^^^^  "^  '^^  P^'^  to  his  Sisters,  and  made  the  four 

Children  Executors,  and  died,  whereby  the  Plaintiff  Dame  Jane,  and  the  rest  of  the 
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Executors,  were  intitled  to  all  the  real  and  personal  Estate,  to  them  and  their  Heirs 
as  Jointenants,  in  Trust  nevertheless  for  the  said  Elizabeth  and  Mary,  and  the  Infant 
Plaintiff,  until  the  Sum  of  £9000  should  be  raised  and  paid  unto  them,  and  secured 
unto  them  by  the  Defendant  Charles,  the  only  Son  and  Heir  of  the  said  Sir  \A'illiam. 

The  Defendants,  Charles,  Elizabeth,  Mary  Brook,  and  Abigal  Hodges,  insist,  that 
Sir  Wilham  in  his  Life-time,  upon  his  second  Marriage  with  the  said  Plaintiff'  Dame 
Jane  (the  Defendants  Charles,  Ehzabeth  and  Mary  Brooke,  being  the  Issue  of  the  said 
Sir  William  by  a  former  Venter)  by  Deed,  settled  a  great  Part  of  liis  Estate  in  Trust  for 
the  said  Dame  Jane  as  her  Jointure,  wherein  Provision  was  made,  whereby  the  said 
Plaintiff  Jane  his  Daughter  was  to  have  £3000  out  of  his  Estate  for  her  Portion,  and 
that  Sir  William  declared,  he  intended  her  no  more,  and  that  the  Defendants  Elizabeth 
and  Mary  [164]  Sisters  of  the  whole  Blood  to  the  Defendant  Charles,  should  have  their 
Portions  out  of  his  Estate  made  equal  with  the  Portion  provided  for  the  Plaintiff  Jane 
the  Infant,  as  aforesaid,  and  that  the  £9000  to  be  raised  by  the  Defendant  Charles, 
was  for  all  his  Sisters  Portions,  including  the  said  Plaintiff'  Jane  the  Infant,  but  over 
and  above  the  said  £3000  provided  for  her  by  the  said  Settlement,  and  hope  tliis  Court 
will  not  think  it  reasonable,  that  the  Estate  of  the  Defendant  Charles  shall  be  charged 
with  the  Payment  of  £(')000  for  the  Plaintiff  Jane's  Portion,  which  Sir  William  never 
intended  to  be  above  £3000,  and  insists,  that  the  Plaintiff'  Jane. being  Sister  liy  the  second 
Venter,  ought  not  to  have  two  £3000,  and  the}'  but  one  £3000,  who  are  Sisters  of  the 
whole  Blood  to  the  said  Charles,  and  insist,  that  the  said  Will  was  only  in  Affirmation 
of  the  said  Settlement,  and  that  the  said  Sir  William  had  no  great  Fortune  with  the  said 
Dame  Jane. 

The  Plaintiff'  Dame  Jane,  and  Jane  her  Daughter,  insist,  that  by  the  said  Settle- 
ment, on  Marriage  with  Dame  Jane  to  Sir  William,  there  was  a  Provision  for  Issue 
Males  ;  and  if  more,  then  a  Provision  for  £3000  for  Issue  Females,  by  which  the  Plaintiff' 
Jane  the  Daughter  claims  £3000.  And  then  SirWilliam  by  his  Will.devising  [165]  £9000 
to  be  raised  out  of  his  Lands  for  his  Daughters  Portions,  viz.  £3000  apiece,  not  cxchuling 
the  said  Jane,  she  is  as  much  thereby  intitled  to  a  Third  Part  of  the  Estate  devised, 
as  her  Sisters  are  to  £3000  apiece ;  and  there  was  a  good  Reason  for  such  double 
Portion  for  Jane  the  Daughter,  in  Respect  the  said  Dame  Jane  did  bring  to  Sir  William 
£500  per  Annum  Jointure,  and  £1000  in  Money,  and  although  Dame  Jane  had  before 
her  Marriage  a  separate  Maintenance  of  £-250  a  Year  out  of  the  said  £500  per  Annum, 
yet  it  was  paid  to  and  received  for  the  Use  of  the  said  Sir  William,  and  Sir  William  often 
declared,  it  should  be  made  up  to  her  Child  or  Children. 

This  Court,  on  reading  the  Marriage  Settlement  and  Will,  by  which  it  appeared 
that  the  said  Will  did  oper.ate  as  well  upon  those  Lands  in  Possession,  as  those  in  Rever- 
sion, declared  there  was  no  Proof  of  any  Intention  of  Sir  William  the  Father  to  make 
a  double  Portion  for  Jane  his  Daughter  by  a  second  Venter,  and  therefore  the  Plaintiff 
Jane  the  Daughter  ought  to  have  but  one  £3000.  btit  that  she  ought  to  have  it  in  Ihe 
first  place,  whether  the  Lands  in  present  Po.sse.s.sion  devised,  and  the  said  Reversion, 
which  are  liable  to  the  said  Will,  be  sufficient  or  not  to  raise  the  whole  £9000,  viz.  £3000 
to  the  [166]  Plaintiff  Jane,  and  £0000  to  the  Defendant  by  the  first  Venter ;  and 
decreed  accordingly. 

Stewkley  contra  Henley. 

31  Car.  2,  f.  567  [1679-80]. 

A  Rent-charge  in  Fee  (subject  to  Redemption)  devised,  the  Mortgage  Money  is 
paid.     Decreed,  the  Administrator  to  have  it,  and  not  the  Heu-. 

That  Sir  John  Trott  deceased,  being  seised  in  Fee  of  a  Rent-charge  of  £200  per 
Annum,  but  subject  to  a  Redemption  on  Payment  of  £3400  by  his  Will  in  1670.  devised 
the  said  Rent  to  Trustees  and  their  Heirs,  and  all  Benefit  thereof  on  Trust,  that  they 
sliould  suffer  Katherine  his  Daughter  (then  the  Plaintift's  Wife,  and  since  deceased) 
her  Heirs  and  A.ssigns,  to  receive  the  same  to  hei'  and  their  ow  n  jjroper  Use  :  That 
sh.jrtly  after  the  Grantor  of  the  .said  Rent-charge  redeemed  the  Rent-charge  by  Payment 
cif  the  £3400  to  the  Plaintiff  Stewkley  and  his  said  Wife  Dame  Katherine.  whereupon 
they  came  to  an  Agreement  by  Deed  touching  the  said  £3400  ^nz.  as  to  £1400  thereof 
should  be  paid  to  the  Plaintiff',  he  conveying  Lands  to  Tru.stees  to  answer  to  the  Interest 
of  the  said  £1400  to  the  said  Dame  Katherine  his  Wife,  in  such  Manner  as  the  said  Rent- 
charge  was  payable  by  lier  Father's  Will,  and  with  further  Power  of  Appointment  in 
Dame  Katherine,  to  direct  the  Paymeift  of  any  [167]  Part  of  the  said  £1 400  b\-  her  Deed 
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or  Will,  or  other  Writing  under  her  Hand  and  Seal,  to  the  Plaintifl'  or  Children  of  the 
Plaintiff  and  the  said  Dame  Katherine;  and  as  to  the  remaining  £2000  it  was  agreed 
it  should  be  put  out  at  Interest,  which  Interest  and  l'riiiei])al  was  to  be  i)aid  by  the 
Trustees  as  tiie  said  Dame  Katherine  should  by  Writing  under  lier  Hand  and  Seal 
appoint,  and  for  want  of  such  Appointment,  or  as  to  so  much  as  should  not  be  appointed, 
in  case  she  did  not  survive  the  Plaint iti'  her  Husband,  then  to  their  Heirs  and  Assigns 
in  such  .Manner  as  the  said  Rcnt-eharge  of  £'200  per  Annum  was  demised  to  her  as 
aforesaid,  which  £2000  was  put  out  accordingly;  That  about  KITO,  Dame  Katherine 
died  without  making  any  Demise  or  A])pointmeiit  at  all,  she  knowing  the  Defendant 
Charles  Stewkley  her  Son  was  well  provided  for  ;  so  to  have  the  said  £.!400  out  of  the 
Trustees'  Hands  is  the  Plaintiff's  Suit. 

The  Plaintiff  insisting,  That  the  said  £3400  was  a  personal  Estate,  or  a  Chose  en 
.\ction,  belonging  to  the  said  Dame  Katherine,  and  so  belongs  to  tlie  Plaintiff"  as  her 
.Vdministrator  :  Jluttlie  Defendant,  the  Trustees  and  the  Heir,  insist.  That  the[168]  *-''i'fl 
.Money  belongs  to  the  Heir,  the  said  Dame  Katherine  making  no  Appointment  there<it. 

This  Court  declared.  That  the  ]\hitter  in  Demand  was  originally  a  Mortgage,  and 
if  it  iiad  not  been  redeemed  in  the  Lady's  Jjife-time.  it  would  have  gone  to  her  Admini- 
strator, and  the  Lady  having  made  no  Appointment  other  than  the  said  Deed  as  to  tlie 
£1400,  and  having  only  appointed,  that  the  £2000  should  go  as  the  Kent-charge  of 
£200  ])er  Ann.  by  Sir  John  Trott's  Will  shoidd  have  gone,  which  being  once  a  personal 
Chattel  and  not  descendible,  the  Operation  of  Law  could  not  be  controlled,  but  that  it 
ought  (being  a  personal  Estate)  to  go  according  to  tlic  Course  of  Law  to  the  Plaintiff', 
he  being -.Administrator  ;  the  ratlier,  for  .that  the  Heir  is  amply  provided  for,  otherwise 
his  Lordship  declaring,  that  the  Lady  Stewkley  not  liaving  made  an  Appointment, 
it  ought  to  be  taken  for  her  Intention,  that  the  Plaintiff  should  have  tlie  Money,  and 
therefore  decreed  the  Defendants  the  Trustees  to  convey  to  the  Plaintiff  and  deliver  to 
liim  £1400  and  the  Securities  for  the  £200. 

[169]  (xREEN  contra  EoOKE. 

31  Car.  2,  f.  351  [1G79-80]. 

Devise  to  Father  for  Life,  Remainder  to  the  first  Son,  &c.,  Remainder  to  Trustees 
for  99  Years  to  support  the  Remainders,  it  is  a  good  Term  to  support  the  Remainders, 
notwithstanding  the  same  is  limited  and  inserted  after  the  Limitation  to  the  first 
Son  (it  being  in  tlie  case  of  a  Will). 

That  Lawrence  Rookc,  Father  to  the  Defendant  Heyman  Eooke  and  to  the  Phiintiff 
Mary,  being  seised  in  Fee  or  Fee-tail  or  other  Estate  of  Lands,  by  Deed  of  the  2(;th  oi 
Aug.  1650,  granted  the  Premisses  to  Edward  Scott  and  others  for  eiglity  Years,  if  lie 
so  long  hvcd,  and  afterwards  conveyed  the  same  on  the  27th  of  the  same  Month  unto 
Sir  Henry  Heyman  and  Peter  Heyman  and  their  Heirs,  for  the  Term  of  his  Life,  and 
by  Deed  the  20th  of  October  then  next  following,  and  by  a  Recovery  in  pursuance  there- 
of tiie  said  Preini.sses  were  settled  on  the  .said  Sir  Ilenry  and  Peter  Heyman.  and  tlieir 
Heirs,  for  the  Life  of  the  said  Lawrence.  Remainder  as  to  Part  to  the  Use  of  Barbary, 
Wife  of  the  said  Lawrence  for  her  Life,  for  a  Jointure,  and  after  as  to  Part  to  the  said 
Sir  Henry  and  Peter  Heyman  for  ninety-nine  Years,  in  Trust  to  raise  £1000  for  the 
Portion  of  the  eldest  Daughter  of  the  said  Lawrence,  and  then  to  the  Use  of  the  first 
Son  of  the  said  Lawrence  in  Tail  Male,  with  the  Remainder  over  :  That  the  said  Lawrence 
and  Barbara  are  de;id,  and  the  Defendant  Heyman  Rooke  is  his  first  Son,  and  the 
Plaintiff  Mary  is  his  eldest  Daughter,  and  [170]  the  Portion  of  £1000  is  due  to  her, 
and  the  same  being  unpaid,  Peter  Heyman  tb(^  surviving  Trustee  assigned  the  Term 
of  ninety-nine  Years  to  tlie  Plaintiff  Greene,  to  enable  him  to  raise  the  Money  ;  and  the 
Defendant  Heyman  Rooke  hath  niortgaged  tlu^  same  Premisses  to  the  other  Defen- 
dants; so  the  t,)uestion  is.  Who  hath  thi'  Right  or  l<;qiiity  of  Redemption,  and  the  Bill 
18  also  to  have  the  Plaintiff  Mary's  Portion  jiaid,  or  the  Equity  of  Redemption  fore- 
closed. 

The  Defendant  Heyman  Rooke  by  Plea  insisted.  That  George  Rooke  his  Grand- 
father, by  \\ill  in  1G47,  devised  the  Premisses  unto  Lawrence  Rooke  his  eldest  Son. 
and  iather  to  the  Defendant  Heyman  Rooke,  for  Life  only.  Remainder  to  tlie  first, 
second  third  and  fourth  Sons  of  the  said  LawTence  in  Tail,  Remainder  to  John  Browne 
and  others  for  their  Lives  in  Trust,  for  the  better  Securing  and  Preservation  of  the 
several  Remainders  hmited  unto  the  several  Sons  of  the  said  Lawrence  Rooke,  with 
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Remainders  over  :  That  the  .said  (leorge  Rooke  died  without  revolving  or  altering 
the  said  Uses  limited  in  his  Will,  and  so  Lawrence  Rooke  could  not,  by  the  said  Deeds 
or  Recovery,  bar  or  cut  oti'  the  Remainder  limited  in  and  by  the  said  \\  ill  ;  in  regard 
the  said  Browne,  and  the  [171]  other  Trastecs  for  preserving  of  the  contingent  Re- 
mainders, were  living  since  l(i;jO,  in  whicli  Year  the  Term  of  ninety-nine  Years  was 
created. 

This  Court  declared,  That  the  Term  limited  to  the  Trustees  in  the  Will  for  their 
Lives,  for  the  Preservation  of  the  contingent  Remainders  to  the  several  Sons  of  the 
.said  Lawrence  Rooke,  was  a  good  Term  and  a  State  to  support  the  said  contingent 
Remainders,  notwithstanding  the  same  is  limited  to  the  said  Tru.stees,  and  inserted 
in  the  said  Will  after  tlie  Limitation  to  the  fir.st  and  other  Sons  of  Lawrence  Rooke 
in  Tail  Male,  for  the  same  being  in  the  Will,  and  the  Intent  of  the  Testator  plainly 
appearing  so  in  the  Will,  they  held  the  said  Plea  and  Demurrer  to  be  good  ;  and  so 
dismiss'd  the  Plaintiff's  Bill.  " 

[172]  Trethervv  contra  HoBLlN. 

26  Car.  2,  f.  114  [1674-75]. 

Bill  to  discover  a  Title. 

The  Plaintiff  being  a  Purchaser  of  the  Premisses  calls  the  Defendant  to  discover  his 
Title,  who  insists  on  a  long  Lease  of  1000  Years,  which  was  found  by  Verdict  for  the 
Defendant. 

And  the  Defendant  insists  for  Costs,  for  that  the  Plaintiff's  Suit  in  this  Court  was 
causlesly  and  vexatiously  brought  by  the  Plaintiff. 

The  Plaintiff  insists.  That  lie  was  not  able  to  try  the  V^alidity  of  the  said  Lea.se  at 
Law,  during  the  Life  of  Oliver  one  of  the  Defendants. 

This  Court  is  satisfied,  That  the  Plaintiff  had  good  Ground  to  bring  this  Suit  for 
a  Discovery  and  Relief,  and  to  preserve  the  Testimony  of  his  Witnesses,  it  falling  out 
to  be  a  severe  Case  upon  the  Plaintiff,  so  no  Reason  for  the  Plaintift"  to  pay  any  Costs, 
either  at  Law  or  in  this  Court. 

BoUGHTON  contra  Buttkr. 

32  Car.  2,  f.  379  [1680-81]. 

Certificate  ordered  to  be  filed,  though  not  delivered  in  the  Life  of  the  Certifier. 

This  Cause  was  referred  to  Serjeant  Rainsford,  to  certify  touching  the  Inclosure, 
whether  advantagious,  and  whether  the  Parties  had  consented  thereunto,  [173]  ^^'ho 
had  drawn  up  a  Certificate,  all  written  with  his  own  Hand;  but  he  dying  before  he 
had  decl.ired  the  same. 

It  was  prayed  by  the  Plaintiff',  that  tlie  said  Certificate  might  be  filed,  and  taken 
to  be  authentick,  as  if  he  had  delivered  the  same  to  either  Party. 

The  Defendant  insi.sted.  That  the  said  Certificate  had  no  date,  and  that  the  Serjeant 
never  intended  to  deliver  the  same. 

T'his  Court  ordered  the  said  Certificate  to  lie  filed,  notwithstanding  the  Objections 
made  thereto  by  the  Defendant. 

TucKiiR  contra  Se.\ri.k. 

31  Car.  2,  f.  423  [1680-81]. 

Marriage  Settlement. 

That  John  Bassano,  the  Plaintitl'  Frances's  Father,  by  Deed  20  July  1640,  in  Con- 
sideration of  a  Marriage  between  him  and  Elizabeth,  the  Plaintiff  Frances's  Mother, 
and  a  Marriage  Portion,  covenanted  to  stand  seised  of  Lands  to  the  Use  of  the  said 
John  and  Elizabeth,  for  their  Lives,  and  after  to  the  fir.st  Son  of  the  said  John  and 
Elizabeth,  and  so  to  the  second,  third  and  other  Sons,  and  the  Heirs  of  their  Bodies, 
Remainder  to  the  right  Heirs  of  the  said  John  Bassano  the  Elder  for  ever,  on  Condition 
and  Limitation,  that  if  the  said  John  Bassano  should  have  Issue  Female,  and  not  Issue 
Male  by  [174]  Elizabeth,  then  his  right  Heirs  to  pay  the  first  and  second  Daughters 
of  the  said  John  by  the  said  Elizabeth,  £300  apiece,  to  be  chargeable  on  the  said  Lands  ; 
and  if  more  than  two  Daughters,  then  the  said  Lands  for  the  full  Value  of  them  to 
0.  L— 21* 
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be  sold,  sliould  equally  be  divided  amongst  such  Daughters ;  that  the  said  Bassano 
had  no' Issue  Male  by  Elizabeth,  but  had  Issue  Female,  (viz.)  Elizabeth  their  eldest 
DaU'Thter,  the  I'laintitt'  Frances  the  second,  and  another  Elizabeth  their  youngest, 
that'Eliza'beth  the  eldest  died  in  the  Life  of  her  FatJier  and  Mother,  and  tluit  at  the 
Death  of  John  the  Father,  there  being  only  tlie  Plaintiff  Frances  living,  but  the  said 
Elizabeth  tlie  Mother  being  ensient  with  Elizalicth  the  youngest  Daughter  of  the  said 
John  Rissano,  by  Will  (John  Bassano  taking  notice  of  the  aforesaid  Deed)  provides, 
that  in  case  Elizabeth  his  Wife  were  with  child  of  a  Son,  then  his  Executors  to  pay  to 
the  Plaintitl"  Frances  £300,  but  if  a  Daughter,  then  he  had  otherwise  provided  for  the 
Piaintitf  Frances,  and  such  Daughter  by  Deed,  and  shortly  after  died,  leaving  John 
Bassano  liis  Son  and  Heir  by  a  former  Venter,  and  shortly  after  the  said  Elizabeth 
the  youngest  Daughter  was  born,  and  died  in  a  Month  after,  and  in  1(jG6,  Eliza  bet  Ii 
the  Mother  died,  leaving  the  Plaintiff  Frances;  [175]  whereupon  John  Bassano,  the 
younger,  took  the  Plaintiff  Frances  in  (luardianship,  and  having  the  said  Will  and 
Deed  in  his  Custody  pretended  to  her  she  had  but  £300  Portion  left  her  by  her  Father. 
That  in  1GG9  the  Plaintiff  Tucker  and  the  Plaintiff  Frances  intermarried,  and  John 
Biussano  still  concealed  the  said  Will  and  Deed,  that  the  Plaintiff"  Tucker,  and  John 
Russano  the  younger  agreed,  that  the  £300  left  to  the  Plaintiff  Frances  by  her  Father 
should  be  laid  out  on  Security  or  Purchase,  for  the  Benefit  of  the  Plaintiff'  Frances  for 
Life,  in  case  she  survived  the  Plaintiff  Tucker,  and  accordingly  the  Plaintiff'  Tucker 
sealed  a  Deed  the  10th  of  December  1G61,  whereby  the  Plaintiff'  released  the  said  £300 
to  the  said  Ba&sano  the  younger,  upon  Trust,  and  the  said  Bassano  covenants  with  the 
Plaintiff,  that  he.  his  Executors  or  Administrators,  should  either  continue  the  said 
£300  in  his  or  their  Hands  at  Interest,  or  lay  out  and  dispose  of  the  same  upon  Security 
or  Purchase,  and  permit  the  Plaintiff  Tucker  during  his  Life,  and  the  Plaintiff  Frances 
during  her  Life,  to  receive  the  Interest  and  Benefit  thereof,  and  to  the  Plaintiff  Tucker 
and  his  Heirs,  Executors,  &c.  That  in  1671,  Bassano  the  younger  died,  and  made  the 
Defendant  Searle  his  Executor,  and  the  said  Searle  refused  to  pay  the  said  £300  pre- 
tending the  Want  of  Assets.  [176]  And  the  Plaintiff  Tucker  insists  to  have  the  said 
£.300  and  Interest  to  be  chargeable  out  of  the  Walthamstow  Lands,  in  regard  the  said 
Lands  were  originally  charged  therewith  ;  but  the  Defendant  the  Executor  says, 
the  said  Lands  are  sold  by  him  to  one  Woots  ;  and  the  Plaintiff  Tucker  insists,  that 
such  Sale  was  without  Notice  of  the  Plaintiff's  Title,  and  Charge  of  the  said  £300  on 
the  said  L;inds,and  that  Woots  had  collateral  Securityto  seciu-e  him  against  the  Plaintiff: 
wherefore  in  regard  the  said  L;mds  were  originally  charged  with  £300  and  the  Plaintiff's 
were  drawn  in  to  accept  of  the  -said  Covenant,  which  is  but  a  personal  Security  by  the 
Cxintrivance  of  Bassano  the  younger,  who  kept  the  Plaintiff'  ignorant  of  the  said  Deed 
and  Will,  for  that  the  Plaintiff's  Release  is  only  upon  Trast  for  Payment  of  the  said 
£300,  the  Plaintiffs  do  insi.st,  that  in  Equity  the  said  Land  ought  stiU  to  be  chargeable 
with  the  said  £300  and  Interest,  and  ought  not  to  rely  on  the  said  Covenant. 

The  Defendant  Searle  insists,  that  Bassano  junior  by  his  Will  devised  the  Waltham- 
stow Lmds  to  be  sold  for  Payment  of  his  Debts  and  Legacies,  which  were  sold  to  Woots 
as  aforesaid,  for  £1260,  and  gave  him  collateral  Security,  by  Bond  of  £1500  to  secure 
him  against  the  Plaintiff's  Demands,  and  that  the  whole  personal  [177]  Estate  of  the 
said  Bassano  junior,  by  Sale  of  Lands  and  otherwise,  fell  short  to  the  Plaintiff's  De- 
mands, the  said  Searle  the  Executor,  having  paid  Debts  of  a  higher  Nature,  and  says 
that  the  Plaintiffs  cannot  have  their  whole  Demands,  but  must  come  in  Proportion 
with  other  Creditors. 

And  the  Defendant  insists,  that  the  Walthamstow  Lands  ought  not  to  be  charged 
with  the  .said  £300,  for  that  on  a  Bill  in  this  Court,  exhibited  by  the  Plaintiff  against 
Bij.ssano  senior,  whereby  the  Portions  of  the  two  Elizabeths.  .Si.sters  of  the  Plaintiff 
Frances,  were  demanded  to  !«  chargeable  on  Walthamstow  Lmds,  and  alledged.  that 
R-issano  junior  had  .secured  the  £300  being  tlie  Plaintiff  Frances's  Portion,  by  the 
said  Deed  of  Covenant,  and  prayed  to  have  the  .said  two  Elizabeths  Portions  or  the 
Value  of  the  Lands,  deducting  the  £300  secured  to  the  Plaintiff  Frances  ;  and  in 
October.  2d  Car.  2,  it  was  decreed,  that  the  Plaintiff  should  have  the  £300  which  be- 
longed to  the  youngest  EUzabeth,  and  the  said  Lands  to  be  chargeable  therewith.  But 
tlie  Court  then  declared,  they  coidd  not  Decree  the  £300  claimed  by  the  said  Plaintiff 
trances  in  her  o^vn  Right,  but  that  she  must  relv  on  the  said  Deed  of  Covenant,  for 
that  they  did  not  complain  thereof  bv  their  Bill:  And  the  Defendant  insists,  that 
the  said  Decree  being  signed  and  inroUed,  [178]  the  said  £300  ought  not  to  be  charged 
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on  the  said  Lands,  but  that  they  ought  to  rely  on  the  said  Deed  of  Covenant,  they 
having  thereby  released  the  said  Lands. 

That  the  Defendant  Searle's  Cross  Bill  is  for  Eelief  against  a  Bond  of  £600  on  which 
he  is  sued  at  Law.  and  for  Equity  did  insist,  That  he  was  sued  here  by  the  Plaintifl' 
Tucker  and  his  Wife,  for  the  £300  aforesaid,  and  that  there  was  a  Decree  against  him 
in  this  Court,  at  the  suit  of  one  Whitton,  one  of  the  Defendants  to  that  Bill  for  £700, 
so  that  if  the  Plaintiff  Tucker  and  other  Creditors  should  recover  their  Demands, 
there  will  not  be  Assets  :  and  therefore  prayed,  that  the  Plaintiff  Tucker  and  Callwall 
might  take  their  proportionable  shares  of  what  Assets  was  left,  but  the  Plaintiff  Tucker 
insisted,  that  the  said  £300  was  originally  charged  on  Walthamstow  Lands  by  the  said 
Marriage  Settlement,  and  was  not  di.scharged  by  the  said  Covenant  or  Release. 

Tlie  said  other  Creditors,  Callwall,  &c.  insist.  That  they  have  a  Verdict  against 
Searle  the  Executor,  for  the  Money  due  on  the  said  Bond,  upon  Evidence  of  Assets  in 
Hand,  and  had  taken  him  in  Execution,  and  he  had  paid  the  said  Money  thereon,  and 
the  said  Creditors  had  released  the  said  Debts,  and  therefore  ought  not  to  be  farther 
troubled  for  the  same. 

[179]  This  Court  declared,  the  said  WalthanLstnw  Lands  were  originally  charged 
with  the  Plaintiffs  £300,  and  that  the  said  Deed  of  Release  and  Covenant  being  made 
only  in  Trust  for  Payment  of  the  said  Money  ;  and  when  the  Plaintiffs  were  told  the 
said  Deed  and  Will  did  riot  discharge  the  same,  but  the  said  Lands  ought  to  make  it 
good  without  Damages,  altho'  there  were  not  Assets  in  the  Executor's  Hands,  in  regaid 
the  said  Lands  were  sold  under  Notice  of  the  Plaintiff's  Demands  ;  and  further  declare, 
he  could  not  relieve  the  said  Searle  as  against  the  said  Callwall,  for  that  he  by  Coertion 
of  Law  had  paid  the  Money  recovered  against  him,  and  the  said  Callwall  had  released 
the  same  to  him ;  and  dismissed  Searle's  Bill. 


Annand  contra  Honywood. 

32Car.  2,  f.  430  [1680-81]. 

The  Custom  of  London  for  Orphanage  Part.     [S.  C]  [1]  Eq.  Abr.  153,  c.  7. 

The  Bill  is  to  have  a  Discovery  of  the  Estate  of  Bennony  Honywood,  the  Plaintiff 
Sarah's  Father,  whereby  the  Plaintiff  Annand,  in  Right  of  his  wife,  might  have  an 
equal  dividend  thereof,  according  to  the  Custom  of  London,  the  said  Bennony  Hony- 
wood being  a  Freeman  of  the  said  City,  who  having  only  two  Children,  the  Plaintiff 
Sarah  by  his  first  Wife,  and  the  Defendant  John  by  his  second  Wife,  he  [180]  married 
the  Plaintiff  Sarah  to  one  Bro'vvn  in  1657  and  gave  her  but  a  small  Matter  at  that  time, 
saying.  That  when  he  died  she  should  come  in  for  a  customary  Part  of  his  Estate,  and 
nine  Years  after  the  said  Marriage  made  his  Will,  in  1666,  and  thereby  devised  all  his 
personal  Estate,  to  be  divided  into  three  equal  Parts,  according  to  the  Custom  of  London 
(viz.)  one  to  his  Wife,  and  another  between  the  Plaintiff  Sarah  and  the  Defendant  her 
half  brother,  and  thereby  declared,  that  what  the  Plaintiff  Sarah  had  in  Marriage  with 
the  said  Brown,  should  be  accounted  as  Part  of  her  Share  of  that  third  Part,  and  out  of 
the  other  third  Part,  which  he  had  Power  in  himself  to  dispose  of,  and  thereby  declared 
to  be  only  reserved  to  himself,  he  appointed  his  Executor,  which  was  his  Wife  and  the 
now  Defendant,  to  pay  to  the  Plaintiff  Sarah  for  her  Support  for  her  Life,  and  to  be  in 
no  Part  of  her  Husband  Brown's  Estate,  and  £30  per  Annum,  and  £300  in  Money. 
That  the  Plaintiff  Sarah's  Hu.sband  died  in  1C70,  and  she,  with  the  Testator's  Consent, 
married  the  Plaintiff  Annand,  in  1672,  and  in  1678  the  Testator  died,  and  the  Testator's 
Wife  died  before,  so  the  Plaintiff  became  intitled  to  a  full  Child's  Part  and  Share  of  the 
personal  Estate,  being  £10,000. 

The  Defendant  insists.  That  the  [181]  Testator  did,  on  the  Plaintiff  Sarah's  first 
Marriage,  give  her  a  considerable  Marriage  Portion  in  present,  and  promised  to  leave 
her  £200  more  at  his  Death,  which  was  to  be  her  full  Advancement,  and  did  not  intend 
she  should  come  in  for  her  customary  Share  ;  and  insists.  That  in  1675  the  Testator 
made  his  last  Will,  and  thereby  gave  the  Plaintiff  Sarah  a  Legacy,  and  Legacies  to  her 
Children,  reciting.  That  he  had  already  advanced  her  at  her  first  Marriage,  and  that 
he  had  then  promised  to  leave  her  £200  more  at  his  Death,  and  that  the  Legacies  were 
given  to  the  Plaintiff  Sarah,  in  full  of  all  such  Share  and  Claim,  as  she  might  after  his 
Death  have  Right  to,  or  Claim  in  any  of  his  Estate,  by  Virtue  of  the  Custom  of 
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London  or  otherwise ;  and  insists,  That  the  Plaintiff  hy  the  said  Advancement  on  her 
(ir.st  Marriage,  her  Father  tlie  Testator  having  not  declared  his  Will  or  other  Writing 
under  liis  Hand,  that  she  was  not  fully  advanced,  Imt  declared  the  contrary  by  the  last 
Will,  sh(^  is  thereby  Iwirrpd  and  excluded,  by  the  Cu.stoni  of  London,  from  any  other 
Claim  out  of  hi.s  Estate,  than  what  is  bequeathed  by  the  last  Will,  being  i'.jOO  which 
the  Defendant  will  pay,  she  giving  a  general  Release,  which  said  last  Will  provides  she 
shall  do. 

The  Plaintiff's  (.'ounsel  insists,  That  the  [182]  said  Declaration  in  the  Will  of  IGC.G 
was  the  Testator's  firet  Declaration  of  his  Intent,  ujion  the  Marriage  of  the  said  Sarah, 
and  that  it  was,  being  still  under  his  Hand  in  Writing,  as  sufficient  and  valid,  as  if  it 
had  been  any  other  Writing,  and  that  it  was  produced,  not  as  a  Will  but  as  an  Evidence, 
and  is  still  a  Writing  under  the  Testator's  Hand,  declaring.  That  his  first  Wife's 
Daughter  the  Plaintiff  Sarah,  was  by  him  but  partly  advanced,  and  that  she  was,  by 
the  ('ustom  of  London,  to  have  an  equal  Child's  Part  of  his  personal  Estate,  with  his 
second  Wife's  Son,  and  then,  that  he  could  never  by  a  subsequent  Will  oblige  her  to 
£500  Legacy  in  full  of  all  that  is  due  to  her,  by  the  (Custom  of  London,  witliout  her 
Consent,  and  the  Words  of  the  last  Will,  by  forbidding  the  Plaintiff  Sarah  to  sue  for 
the  customar}'  Part  of  his  Estate,  or  upon  the  Account  of  not  being  fully  advanced, 
do  strongly  imply  the  Intent  at  the  Marriage  was,  that  what  his  said  Daughter  had  in 
Marriage,  was  but  Part  of  her  Advancement. 

The  Defendant  insists,  That  by  the  Custom  of  London,  a  Declaration  to  let  in  a 
Child  for  a  customary  Part  ought  to  be  by  the  Testator's  last  Will,  or  by  some  other 
Writing  under  Hand,  remaining  in  Force  and  unrevoked,  and  that  it  ought  to  be  an 
express  Declaration,  which  the  [183]  Will  in  1G(JG  is  not,  and  the  Testator  declared  by 
his  last  Will,  that  the  Plaintiff  Sarah  was  already  advanced  upon  her  first  Marriage, 
and  that  the  Testator  promising  to  leave  her  £200  more  at  liis  Death,  implies,  that  it 
was  agreed  that  she  should  have  no  more,  and  the  Will  in  1G6G  is  revoked  and  can- 
celled, and  the  Testator's  Hand,  remains  only  to  the  middlemost  Sheet  thereof. 

The  Court  declared,  they  would  be  ccitified  by  the  Recorder  of  London,  whether  a 
Declaration  by  a  Will,  revoked,  be  such  a  Declaration  in  Writing,  to  let  a  Cliild  have  a 
customary  Part  of  her  Father's  Estate. 

The  Lord  Mayor  and  Aldermen,  by  the  Recorder,  certified  this  Court,  That  by  the 
Custom  of_  the  said  City,  a  Declaration  made  by  a  Citizen  and  Freeman  of  tlie  said 
City  by  Writing,  with  his  Name  or  Mark  suliscribed  thereto,  though  such  Writing 
were  made  for  his  last  Will  and  Testament,  and  the  same  afterwards  by  him  revoked, 
is  such  a  Declaration  as  will  let  in  a  Child  of  such  a  Freeman  to  have  his  or  her  cus- 
tomary Part  of  his  or  her  Father's  personal  Estate. 

The  Defendant  insists.  That  the  Lord  Mayor,  &c.  were  surprised  in  making  the 
Certificate,  they  conceived  themselves  streiglitned  in  the  Words  and  Directions  of 
[184]  the  Order:  for  that  although  the  Will  of  IGGG  had  never  been  revoked,  yet  the 
saline  had  tiever  been  a  sufficient  Declaration,  according  to  the  Custom,  to  let  in  the 
Plaintitf  to  have  a  customary  Part,  and  they  by  the  Order  being  restrained  to  certify, 
whether  a  revoked  Will  were  a  good  Declar.ition,  they  did  apprehend  they  were  to 
t;ike  It,  That  the  Testator  li;id  by  his  Will  of  CA)  made  a  sufficient  Declaration— accord- 
ing to  the  Custom,  to  let  in  the  Plaintiff,  whieh  he  hath  not  done  ;  for  the  Custom  of 
London  m  this  Case  is.  That  the  Sum  certain,  that  any  Child,  had  in  Part  of  such 
Advancement,  ought  to  be  expressed  in  such  Writing  or"  Declaration,  or  else  the  same 
IS  not  of  any  Avail ;  and  produced  Precedents  for  that  Purpose,  that  the  same  ought 
to  be  mentumed,  to  the  end  that  in  case  such  Child  slir)uld  be  admitted  to  such  customary 
1  art.  It  may  be  known  what  the  Sum  is,  to  the  end  it  may  be  brought  into  Account 
with  the  rest  of  the  Estate  of  the  Testator. 

Whereto  the  Plaintiff  insisted,  That  the  Custom  of  a  Sum  certain  to  be  mentioned. 
appeared  only  by  ,i  By-Law  called  Judd's  Law,  in  5  Ed.  G,  the  which  is  no  establislied 
Law  in  the  City  to  bin.  the  flight  of  any  ;  and  there  is  a  great  Difference  in  the  By- 
Laws  ot  tlic  City,  which  [185]  ought  to  respect  their  Government,  and  not  bind  the 
ivight  ot  any  f  arson  which  is  governed  by  the  general  Custom  of  the  City,  and  which 
s  paramount  to  any  of  their  By-Laws,  and  by  the  Custom  the  Right  of" a  Freeman's 
Uiild  ,s  as  much  preserved  to  him,  as  any  Man's  Right  by  the  Common  Law  of  the 
Kingdom  ;  besides  the  naming  of  the  Sum  is  no  more  than  in  order  to  the  settling  the 
Accounts  of  the  said  Estate,  which  may  be  done  before  a  Master  in  this  Court. 

inis  Lourt,  upon  reading  several  Precedents  on  both  Sides,  declared.  That  the 
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said  Certificate  was  conclusive,  and  that  the  Plaintiff  must  be  let  in  for  a  customary 
Part  of  her  Father's  personal  Estate  :  and  decreed  the  same  accordingly. 

The  Defendant  was  ordered  to  account  for  all  the  personal  Estate  of  Bennony 
Honywood,  and  the  Plaintiff  thereout  to  have  her  customary  Part,  her  Marriage 
Portion  being  brought  into  Account  with  the  rest  of  the  personal  Estate,  and  the 
Plaintiff"  to  discover  the  said  Portion  on  Oath,  and  the  Defendant  to  do  the  like  as  to 
\vhat  Provision  he  had. 

The  Defendant  insists,  What  Provision  he  had  was  Money  deposited  by  his  said 
Father  in  the  Hands  of  Mr.  Colvile  and  others,  to  purchase  Lands  or  Houses  in  or  near 
London,  in  pursuance  of  Articles  [186]  between  the  Defendant's  said  Father  and  the 
Defendant's  Wife's  Father,  which  were  made  before  the  Marriage  of  the  Defendant, 
which  Lands  and  Houses  so  to  be  purchased,  is  by  the  said  Articles  covenanted  to  be 
settled  on  the  Defentlant  and  his  Wife  for  Life,  and  for  her  Jointure,  Remainder  in 
Tail,  and  was  in  Consideration  of  the  Defendant's  Wife's  Portion,  and  Houses  were 
purchased  therewith  in  Bennony's  Life,  and  the  Defendant  is  his  Son  and  Heir. 

And  the  Defendant  in.sists,  That  what  was  so  deposited  as  aforesaid,  is  to  be  taken 
as  if  the  Defendants  Father  himself  had  purchased  Lands  and  settled  the  same  to  the 
Uses  aforesaid,  and  ought  not  to  be  accounted  a  personal  Estate  of  the  Defendant's 
Father,  but  as  Land. 

This  Court  declared,  what  was  deposited  by  the  Defendant's  Father  to  purchase 
Lands  in  pursuance  of  the  said  Articles,  is  to  be  taken  as  Lands,  and  not  as  personal 
Estate  of  the  Defendant's  said  Father;  and  also  declared,  what  was  deposited  as 
aforesaid,  shall  not  be  brought  into  Hothpot,  but  the  Defendant  is  to  discover  what 
he  had  from  liis  Father  upon  his  said  Marriage. 

[187]  Pkigg  contra  Clay. 

32Car.  2,  f.  19  8  [1680-81]. 

Legacies  of  £50  apiece  to  two,  and  if  either  die  before  twenty -one.  the  .Survivor  to  have 
all.     One  dies  before  the  Testator,  yet  the  Survivor  decreed  to  have  all. 

That  John  Clay  by  his  Will  devised  £100  to  the  Plaintiff  Philip  Prigg  junior,  and 
Deborah  Prigg  his  Sister,  (viz.)  £50  to  be  paid  each  of  them  at  their  respective  Ages 
of  twenty-one  Years  or  Day  of  Marriage,  which  first  should  happen,  by  the  Defendants 
his  Executors,  and  in  the  mean  Time  the  whole  £100  to  be  secured  and  improved  by 
his  Executors  for  their  Use,  and  in  case  either  the  said  Philip  or  Deborah  should  die 
before  Payment  of  their  Legacies,  the  Survivor  to  enjoy  the  whole  £100,  and  if  both 
die  before  Payment  of  their  said  Legacies,  then  the  Testator  decreed  the  whole  £100 
to  his  Sister  the  Plaintiff'  Eleanor  their  Mother,  besides  £100  to  her  to  be  paid  within 
six  Months,  after  his  Death. 

That  the  said  Deborah  Prigg  died  unmarried  and  before  twenty-one,  and  before 
she  had  received  the  £50  Legacy,  so  that  the  whole  £100  became  due  to  the  Plaintiff' 
Philip  junior. 

The  Defendants  insist,  That  Deborah  died  before  the  Testator,  and  her  Legacy  of 
£50  became  void. 

[188]  This  Court  was  fully  satisfied,  tho'  Deborah  ched  before  the  Testator  ;  yet 
the  .said  Devise  of  £50  to  her  did  not  become  void,  and  being  devised  over  to  her  Brother 
Philip  the  surviving  Legatee,  it  belonged  to  him,  according  to  the  Devise  in  the  Will, 
the  rather  for  that  it  being  a  contingent  Remainder,  and  might  vest  after  the  Death 
of  the  Testator,  so  long  as  there  was  a  Survivor,  it  did  not  belong  to  the  Executors, 
and  for  that  the  Testator,  who  hved  for  some  Time  afterwards,  did  not  alter  the  Devise 
thereof  by  his  Will,  nor  otherwise  dispose  thereof  in  \\riting,  and  decreed  the  Defendants 
to  pay  tiie  Plaintiff  the  two  fifty  Pounds  :  This  Order  was  confirmed  by  the  Lord 
Keeper. 

Sanders  contra  E.vele. 

32  Car.  2,  f.  102  [1680-81]. 

Will. 

That  the  Plaintiff's  late  Husband  Daniel  Earle,  or  some  in  Trust  for  him.  was  at 
his  Death  seised  in  Fee.  and  also  intitled  to  the  Trust  of  a  long  Term  of  the  Manor  upon 
a  Sore  and  Lands  in  Com'  Nottingham,  which  said  long  Term  was  in  Being  and  subject 
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to  l)c  ilisix)sed  as  he  should  apjioiiit,  so  tliat  lie  liad  lull  Power  to  settle,  dnvise  or  charge 
the  8:irne  by  his  Will,  ;ind  the  said  Daniel,  in  [189]  Consideration  of  a  .Marriage  with  the 
riaintiiy  aiid  £-2000  Portion,  in  1070.  by  Will  devised  it  to  the  Plaintitl,  bcside.s  a  Join- 
ture of  £1200,  and  if  she  were  with  Child  of  a  Son,  he  gave  all  his  Lands  and  Tenements 
to  such  Son  in  Tail  ;  but  for  Default  of  such,  he  gave  them  to  the  Defendant  his 
Hrothers  and  their  Heirs,  and  if  he  had  a  Daughter,  he  devised  to  such  Daughter  i'.jOO 
to  be  paid  when  she  attained  her  Age  of  sixteen,  and  the  same  to  be  secured  out  of  his 
Lands  aforesaid,  and  made  his  said  Brothers  P^xecutors  :  That  the  PlaintiiY  had  no 
Son,  but  a  Daughter  who  lived  some  Time,  and  is  since  dead,  and  the  Plaintiff  is  her 
Administratrix,  whereby  she  is  intitled  to  her  £.500  presently. 

The  Defendant  ins^i.sts,  That  the  PlaintilT's  said  Husband  devised  to  the  Plaintiff 
£1"200,  and  devised  to  her  all  her  Plate.  Jewels  and  (loods.  and  Stock  in  and  about 
the  House  at  Normanton.  and  made  the  PlaintilT  Executrix  till  the  last  Day  of  August 
after  the  Will,  aurl  if  she  (who  was  then  with  Child)  had  a  Son  by  that  Time,  then  she 
to  continue  Kxeculrix,  otherwise  the  Defendants  to  be  joint  Lxecutors,  and  made  such 
Devise  to  tiie  Daughter,  and  the  rest  of  his  ])ersonal  Kstate  he  devised  to  his  Executrix 
or  Executors  :  That  the  Plaintiff  Margaret  having  a  Daughter,  [190]  tlie  Defendants 
proved  the  Will,  and  are  intitled  to  the  Legacies  therein  to  them  devised,  and  the  Residue 
of  the  personal  Estate  ;  and  insist.  That  if  the  Plaintiff,  as  Administratrix  to  her 
Daughter,  be  intitled  to  the  £500,  yet  she  is  not  to  receive  it  till  such  Time  as  it  is  pay- 
able to  the  Child,  if  it  had  not  died  ;  neither  is  the  Plaintiff  intitled  to  any  of  the  ready 
Money  in  the  House  of  Normanton,  wliich  was  £407  bv  any  general  Words  in  the 
Will. 

But  the  Plaintiff  insists.  That  by  the  general  Words  in  the  Will,  [I  devise  all  my 
(JoikIs,  Chattels  and  Houslioltl-stuff  in  and  about  my  House  at  Normanton]  will  carry 
the  Siiid  £407  to  the  Wife  as  a  particular  Legacy,  and  it  ought  not  to  be  brought  into 
the  Account  of  the  personal  Estate. 

This  Court  declared.  That  as  to  the  £407,  though  the  Words  were  general,  yet  con- 
sidering the  Intention  of  the  Testator,  who  by  his  said  Will  liaving  before  given  to  the 
Plaintitr  Margaret  a  Legacy  of  £1200,  if  tliat'he  had  intended  to  have  given  her  £407 
over  and  above  the  £1200  he  might  in  the  same  Place  of  [191]  the  Will  have  given  her 
£1000  as  well  as  £1200,  and  therefore  conceived  that  the  Plaintiff  ought  not  to  have 
the  £407,  but  this  same  ought  to  come  in  to  the  Account  of  the  personal  Estate,  and 
decreed  the  same  accordingly  ;  and  a.s  to  the  £500  claimed  by  the  Plaintiff,  as  Ad- 
ministratrix to  her  said  Daughter,  whether  the  same  ought  to  be  paid  presently  or 
not,  till  such  Time  as  the  said  Daughter  might  have  come  to  the  Age  of  sixteen  Years, 
if  she  had  lived,  being  the  next  Question. 

This  Court  declared  and  decreed,  That  the  same  shall  not  be  paid  until  such  Time 
as  the  said  Daughter  might  have  attained  her  Age  of  sixteen  Years,  if  she  had  lived, 
but  the  same  to  stand  charged  on  the  Estate,  subject  to  the  Sum  by  the  ^^'ill  unto  that 
Imie,  and  then  the  Sum  to  be  paid  to  the  Plaintiff,  her  Executors,  \dministrators, 
or  Assigns,  by  the  Defendants,  their  Heirs  and  Assigns. 

[192]  Elv.\ud  ccmlra  Wai^ren-. 

32  Car.  2,  f.  255  [1680-81]. 

Sequestration. 

The  Plaintiff  having  a  Sequestration  against  the  Defendant's  real  and  persona! 
Estate  for  Non-payment  of  £5;{0  decreed  to  the  Plaintiff,  the  Plaintiff  prayed  the  same 
might  be  paid  him  out  of  the  Defendants  Estate,  so  far  as  it  will  extend,  and  out  of 
the  Security  given  by  the  Defendant  for  abiding  the  Order  on  hearing:  and  also 
prayed,  for  that  some  Part  of  the  Defendant's  Estate,  now  under  Sequestration,  is  a 
contingent  lerm,  which  will  determine  upon  the  Death  of  one  Person,  whereby  the 
I  laintih  may  lose  his  said  Debt.  That  the  Commissioners  of  the  Sequestration  may  be 
nnpoy,-ered  to  sell  the  said  Estate  ;  and  prayed  also,  in  regard  the  Defendant's  Estate 
18  not  sufficient  to  satisfy  the  Plaintiff's  said  Demand,  that  a  Recognizance  given  by 
the  Defendant,  to  abide  the  Decree,  may  be  produced  and  inrolled. 

1  Ins  Lourt  ordered  t  he  said  £530  Interest  and  Costs,  to  be  paid  by  the  said  Defendant, 
or  out  ot  the  sequestred  Premisses,  or  the  Security  before  mentioned,  and  that  the 
CommiESioners  of  the  [193]  Sequestration  do  sell  such  of  the  sequestred  Premisses 
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as  are  held  for  any  Term  for  the  best  Price,  and  the  Money  thereby  raised  to  pay  tlie 
Plaintiff  towards  Satisfaction  of  his  Demands. 

The  Question  is,  Whether  the  Defendant,  being  charged  in  Prison  in  Bristol  with  a 
Decree  of  this  Court,  can  be  discharged  w-ithout  satisfying  the  Decree,  it  being  insisted 
on,  that  a  Decree  in  this  Court  is  not  a  Judgment  to  detain  the  Defendant. 

This  Court  declared,  That  a  Decree  in  tliis  Court  is  as  effectual  to  charge  the  Person 
of  the  Defendant,  as  an  Execution  at  Law  ;  and  the  Defendant  being  charged  with 
tlie  Decree,  the  Court  declared,  if  the  Warden  of  the  Fleet  let  him  go  it  shall  be  at  his 
I'eiil. 

Glenham  contra  Statvile. 

32  Car.  2,  f.  755  [1080-81]. 

Bill  of  Revivor  dismist. 

These  being  cross  Causes,  the  Defendant  Charles  Statvile  exhibited  his  Bill  to  be 
relieved  against  the  Plaintiff'  and  his  Wife  touching  a  Rent-charge,  for  which  the  Plaintiff 
and  his  Wife  by  their  Bill  claim  ;  and  the  Defendant  Judith  Statvile  exhibiting  her 
Bill  against  the  Distresses,  pretending  the  Lands  out  of  which  the  Annuity  issues,  is 
her  Jointure  :  \Vhich  [194]  Causes  being  heard,  a  Trial  at  Law  was  directed  :  to  try 
whether  the  Arrears  of  the  Annuity  was  paid,  upon  Trial  the  Plaintiff'  obtained  a 
Verdict  for  £475,  and  the  Causes  coming  again  to  be  heard,  it  was  decreed,  that  the 
Defendant  should  pay  the  £475  with  Interest  and  Costs,  which  Costs  were  afterwards 
taxed  to  £22G,  and  that  Report  confirmed,  and  a  Writ  of  Execution  of  the  said  Decree 
and  Report  left  at  the  Defendant's  House,  and  Money  demanded,  and  for  Non-payment 
an  Attachment  issued  against  the  Defendant  Charles  Statvile,  who  appeared  and  was 
examined  and  certified,  not  in  Contempt,  but  upon  arguing  the  Exceptions  to  the 
Certificate,  the  Defendant  was  ordered  to  pay  the  £475  and  the  said  Costs,  except  £100 
thereof,  which  was  remitted  :  But  the  Defendant  did  not  pay  the  Money,  and  the 
Plaintiff's  Wife  being  since  dead,  he  hath  Administration,  and  is  intitled  to  the  Monies  : 
But  the  Defendants  refuse  to  pay  the  same,  insisting,  that  the  said  Decree  and  Pro- 
ce-?dings  are  abated  ;  so  that  the  Plaintiff'  now  by  his  Bill  seeks  Relief  in  the  Premisses, 
and  that  a  Subposna  ad  Revivend',  Respondend',  or  such  other  Process  as  the  Matter 
should  require,  might  be  awarded. 

[195]  The  Defendant  by  Demurrer  insists,  That  in  Case  the  Plaintift''s  Bill  shall 
be  taken  for  an  original  Bill,  then  it  contains  no  Equity,  he  having  Remedy  at  Law, 
and  that  the  Plaintiff'  was  a  Defendant  in  former  Suits,  and  by  the  Course  of  the  Court, 
no  Defendant,  or  any  that  represents  him,  in  case  of  an  Abatement  before  the  Decree 
or  final  Judgment  be  signed  and  inrolled,  can  or  ought  to  revive  ;  and  the  Bill  does 
not  say,  that  any  Decree  or  final  Judgment  is  signed  and  inrolled  ;  and  it  is  contrary 
to  the  Rules  of  the  Court,  to  make  a  Decree  against  the  Plaintiff'  upon  his  own  Bill  ; 
and  it  would  be  merely  Vexatious  if  the  Plaintiff'  shoiUd  revive  his  former  Proceedings, 
which  if  revived  the  now  Plaintiff  can  have  no  final  Judgment,  contrary  to  the  Prayer 
of  liis  Answer  to  the  original  Bill,  which  was,  that  he  might  be  dismissed,  and  the 
Plaintiff''s  Demands  by  the  new  Bill  are  chiefly  for  Costs  of  Suits,  which  are  extin- 
guished by  the  Death  of  the  Plaintiff's  Wife,  and  if  he  were  intitled  to  a  Bill  of  Revivor 
he  could  not  revive  for  Costs,  there  being  no  Decree  inrolled. 

This  Court  allowed  the  Defendant's  Demurrer,  and  dismiss'd  the  I'laintifi's  Bill 
of  Revivor. 

[S.C.Dick.  14.] 

[196]  Raymond  contra  Pakoch.  Buttolphs  Aldgate  in  Com.  Midd. 

32Car.  2,  f.  517[1G80-8I]. 

Privilege. 

The  Plaintiff'  being  one  of  the  King's  Waiters  in  the  Port  of  London,  and  yet  used 
the  Trade  of  a  common  Brewer,  and  executed  his  said  Place  by  a  Deputy  :  Defendants 
insist,  He  is  not  to  be  exempted  from  bearing  the  Office  of  Overseer  of  the  Poor  in  the 
i'arish. 

The  Plaintiff  insists,  that  the  King's  Officers,  who  serve  his  Majestj-  in  Relation 
til  his  Revenue,  ought  to  be  exempted  from  Parish  Offices,  tlio\igh  they  executed  their 
Places  by  Deputy,  and  use  another  Trade,  they  being  still  liable  to  answer  any  Mis- 
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aemcimmir  committed  by  tlicir  Deputies  ;  and  if  tlicir  Deputies  sliould  lie  absent  at 
any  Time,  they  are  bound  to  execute  the  same  them.selves,  which  often  falls  out;  and 
'precedent's  of  tiiis  Nature  have  often  been  found,  and  lio]>es  this  Court  will  not  take 
awav  any  the  Privileges  such  Officers  ought  to  enjoy  in  Kight  of  their  Offices,  and  that 
a  Siipcrsedcas  of  Privilege  be  allowed  the  PlaintilT.  and  his  Writ  of  Privilege  stand. 

The  Defendants  insist.  That  the  Plaintiff'  driving  a  Trade  of  a  common  Brewer, 
and  getting  Money  in  the  Parish,  he  ought  to  bear  the  Offices  of  the  Parish,  [197]  not- 
withstanding his  "said  Office  ;  and  if  any  I^rivilege  were  due,  it  ought  to  be  granted 
by  the  Court  of  Exchei|uer,  and  not  by  this  Court. 

This  Court  declared,  That  tlie  King's  Officers  ought  to  have  the  Benefit  of  tlieir 
Privilege,  and  the  Execution  thereof  by  a  Deputy,  or  his  Dealing  in  anotlier  Trade 
should  not  in  any  sort  be  prejudicial  to  him,  he  being  to  answer  for  any  Neglect  or 
Misdemeanour  committed  by  his  Deputy,  for  that  it  is  not  reasonable  tliat  the  King's 
Servants  or  Officers  should  have  nothing  else  to  subsist  on  but  their  immediate  Services 
or  Places  under  his  Majesty,  and  take  no  other  hnployment  on  them  ;  and  although 
a  Privilege  of  that  Nature  be  granted  in  the  lixchequer.  a  Writ  of  Privilege  under  the 
Greiit  Seal  was.  and  ought  to  be  taken  in  all  [Respects  as  effectual ;  and  therefore 
allowed  the  Plaintiff'  his  Privilege. 

DoMiNUS  Bruce  contra  Gape. 

32Car.  2,  f.  723  [1680-81]. 

Deed.    Will.     Revocation. 

The  Question  in  this  Case  i.s,  whether  the  Manor  of  iMudghill  is  within  the  Devise 
of  the  Duke  of  Somerset,  by  his  Will  in  August  1G57,  of  the  Residue  of  the  Estate  un- 
sold, for  the  Benefit  of  his  three  Daughters,  and  the  Lady  Bruce  his  [198]  Grandchild, 
or  whether  it  belongs  to  the  Lady  Bruce  only,  as  Heir  at  Law,  and  whether  the  same 
be  liable,  and  comprehended  in  the  Trust,  together  with  other  Manors  and  Lands,  to 
satisfy  tlie  £111, 100  Debts  only,  or  is  subject  with  the  other  Lands  in  the  said  De(d 
and  Will  for  Satisfactioti  of  all  the  Delits  of  the  said  Duke  William. 

The  Case  is  (viz.)  that  tlif^  I'laintiff'  the  Lady  Elizabeth,  Wife  of  the  Lord  Bruce,  is 
Grandchild  and  Heir  of  William  late  Duke  of  Somerset,  and  Sister  and  next  Heir  of 
William  al.so  late  Duke  of  Somerset,  who  was  the  only  Son  of  Henry  Lord  Beauchamp, 
the  eldest  Son  of  William  Duke  of  Sonu^rset  tlie  Grandfather,  which  .said  Duke  William 
the  Grandfather,  chd  by  Deed  the  13  Nov.  1052  convey  to  the  Lord  Seymour,  Sir 
Orlando  Bridgman,  &c.  and  their  Heirs,  the  Manor  and  Lands  in  Trust  for  Payment 
of  Monies  to  the  Lord  John  Seymour,  and  the  Lady  Jane  Seymour  :  Then  upon 
further  Trust  to  pay  Debts,  amounting  to  £19.100,  and  after  in  Trust  for  raising 
£10,000  for  the  Lord  John  Seymour,  and  £00,000  for  the  Lady  Jane  Seymour,  and 
Trustees  to  account  yearly  to  the  right  and  next  Heir  of  the  said  Duke,  with  a  Power 
of  Revocation  in  the  saicl  Deed,  as  to  all  but  the  said  £19,100  Debts;  and  that  tlie 
said  Duke  [199]  William  the  19th  of  April  1054,  as  to  further  Provision  for  the 
Payment  of  the  Debts,  by  Deed  conveyed  to  the  Earl  of  Winchelsea,  and  the  Defendant 
Gape  and  others,  and  their  Heirs,  the  Lands  in  Wilts  and  Somerset,  (worth  £30,000, 
and  sufficient  to  pay  all  his  Debts)  to  himself  for  Life,  and  after  for  Payment  of 
Antuiities,  and  after  his  Death,  then  to  the  Use  of  the  last  Trustees  and  their  Heirs, 
upon  special  Trust,  that  they  should  lease  out  the  Premisses,  and  with  the  Money 
thereby  rais(«;l,  and  otherwise  with  the  Profits,  pay  all  such  Debts  for  which  the  Plaintiff 
stood  ingaged  for  the  said  Duke,  and  that  the  Overi)lus  of  the  said  Money  and  Profits 
to  be  paid,  and  the  Lmds  unsold  to  l)e  conveyed  to  the  riglit  Heirs  of  the  said  Duke, 
wherein  was  a  Power  reserved  in  the  said  Duke  by  Deed  or  Will,  to  revoke  the  said 
Uses  or  Trust :  That  the  siiid  Duke  by  Deed,  the  26th  of  April  1054,  reciting  that  the 
Lord  Beuichamp  the  eldest  Son.  died  since  the  Deed  of  the  13th  of  November  1052, 
and  had  left  only  one  Son,  and  the  PlaintifT  Lady  Bruce,  and  that  the  Lady  Bruce  was 
left  unprovided  for,  and  reciting  the  Deed  of  the  19th  of  Ajiril  1(;54.  m.nde  an  addi- 
tional Provisidii  for  the  Payment  of  his  Debts,  which  made  the  Lands  by  the  Deed  of 
1052,  of  a  greater  Value  than  would  satisfy  the  said  Trust,  and  therefore  [200]  appointed 
the  last  Trustees  in  the  Deed  of  1052,  should,  out  of  the  Money  to  be  raised  by  Sale 
of  those  Lands  and  the  Profits  thereof,  pay  the  Plaintiff  Elizabeth  Lady  Bruce  £100 
per  Annum,  till  her  Age  of  seventeen,  and  after  £300  per  Annum,  and  then  after  the 
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Debts  in  the  Deed  of  1652,  and  Portions  to  the  Lord  John,  and  Lady  Jane  Seymour, 
then  to  pay  Elizabeth  Lady  Bruce  £0000  Portion  also,  with  Power  of  Revocation. 

That  afterwards  the  said  Duke  by  Will,  loth  of  Aug.  1G57,  having,  as  aforesaid, 
secured  the  said  £11), 100  Debts,  devised  to  his  Son,  the  Lord  John  Seymour,  and  the 
Heirs  Males  of  his  Body,  the  said  Manor  of  Mudghill,  and  because  the  Lady  Anne  Bean- 
champ  his  Sister-in-Law  had  the  .same  as  Part  of  her  Jointure,  and  the  .same  was  leased 
out  for  the  Life  of  Plevdall,  his  Will  was,  that  till  the  .same  fell  in  Po.sse-ssion  to  the  Lord 
Seymour,  the  Trustees  in  the  Deed  of  Itj.^'i,  should  pay  him  Maintenance,  and  they 
to  convey  to  him,  when  they  thought  fit ;  and  by  the  said  Will,  taking  Notice  of  the 
Deed  in  1G52,  and  of  that  of  the  19tli  of  April  1  G.o4,  and  also  of  his  Power  of  Eevocation, 
appointed  and  declared  the  Tru.sts  in  those  Deeds  for  his  Grandson  William   Lord 
Be^uichamp,  and  the  Plaintiff  the  Lady  Elizabeth  Bruce,  or  for  the  Benefit  of  his  riglit 
Heirs,  should  [201]  eease,  and  the  same  was   thereby  revoked,  and  appointed  the 
Trustees  in  those  Deeds  to  convey  the  said  Premisses  to  the  Lady  Frances  his  Wife, 
and  the  Earl  of  Southampton,  and  the  Earl  of  Winchelsea,  and  Sir  Orlando  Bridgman, 
and  the  said  Gape  and  otliers,  and  their  Heirs,  upon  Trust  as  to  Mudgliill,  as  he  before 
iuid  declared ;  and  as  to  the  rest  of  the  Manors  and  Lands  on  Trust  for  Payment  of 
all  such  Debts  in  the  .said  Lidentures  to  be  paid,  and  unpaid  at  his  Death,  and  for 
freeing  his  personal  Estate  and  Executors  from  the  Payment  thereof,  and  of  the  Trust 
in  the  Deed  of  1G52,  for  the  Lady  Jane  Seymour,  and  after  these  Tru.sts  performed, 
all  the  Lands  unsold  and  the  Reversion  thereof  be  disposed  by  the  Lady  Dutchess  of 
Somerset  his  Wife,  and  the  Trustees  by  liis  Will  and  their  Heirs  for  twenty-one  Years, 
from  the  Death  to  such  as  the  said  Lady  Dutchess  should  appoint,  and  in  Default  of 
such  Appointment,  for  the  raising  such  Sums  of  Money  for  the  Plaintiff  J^lizabeth's 
Portion  and  Maintenance,  as  the  Deed  of  the  20th  of  April  1G54,  appoints;  or  in  Default 
of  such  Appointment  by  the  Dutchess,  to  go  to  such  Person  to  whom  the  Trust  of 
the  Inheritance  of  the  Premisses,  after  the  twenty-one  Years,  is  limited  by  the  Will, 
and  the  Conveyance  so  to  be  made  to  the  said  Dutchess,  and  [202]  the  other  Person 
named  in  his  Will,  should  be  upon  further  Trust,  that  the  said  Dutchess  and  the  other 
Person  should  stand  seised  of  the  said  Lands  un.sold,  and  the  Reversion  of  such 
Part  thereof  as  should  be  leased  out  for  Lives  or  Years,  in  Trust  for  William  Lord 
Beauchamp,  and  the  Heirs  Males  of  his  Body,  and  for  Want  of  such  Lssue  for  the 
Benefit  of  John  Lord  Seymour  for  Life,  and  after  for  the  Benefit  of  the  first,  and  every 
other  Son  of  his  Body,  and  the  Heirs  Males  of  their  Bodies  respectively,  and  for  Default 
of  such  Lssue  for  the  Benefit  of  all  his  Daughters,  and  the  Plaintiff  the  Lady  Elizabeth 
Bruce  his  Grandchild,  and  all  the  Daughters  of  John  Lord  Seymour  and  their  Heirs, 
eipially  as  Tenants  in  Common,  and  not  as  Jointenants  ;  which  Will  the  said  Duke 
in  IGGO,  ratified,  by  new  Publishing  thereof,  and  all  the  Trustees  in  the  Deed  of  1G52, 
being  dead,  except  Sir  (Drlando  Bridgman  and  Gape,  and  the  Interest  in  Law  being 
in  them  liy  Survivorship,  Sir  Orlando  Bridgman  knowing  the  Debts  in  the  Deed  of 
1G52  to  be  paid,  conveyed  all  the  Lands  therein  mentioned  to  the  said  Dutchess  of 
Sommerset. 

That  in  1G71,  the  said  William  Lord  Beauchamp  Duke  of  Sommerset  died  without 
Issue,  whose  Heir  the  Plaintiff  the  Lady  Bruce  is,  and  after  the  Lord  John  Seymour 
became  Duke  of  Somerset  and  [203]  c'it'J  without  Issue,  by  whose  Death  the  Plaintiff 
the  Lady  Bruce  is  intitled  as  Heir  to  Duke  William  her  Grandfather,  to  the  Reversion 
in  Fee  of  Mudghill,  Duke  John  being  only  Tenant  in  Tail  thereof,  and  ought  to  enjoy 
the  same,  it  not  being  liable  to  pay  any  Debts,  but  is  discharged  thcret)f  by  her 
Grandfather's  Will,  and  not  disposed  from  her  by  any  Act,  the  £1 9, 100  being  all  jiaid. 

So  that  the  Questions  now  before  the  Court  were,  whether  the  Rever-sion  of  Mudghill, 
expectant  upon  Pleydairs  Estate  for  Life,  as  well  as  the  Residue  of  the  Estate,  be  liable 
to  all  the  Debts  which  Duke  WilUam  owed  at  his  Death,  or  only  to  the  £19,100 
Debts. 

And  Secondly,  Whether  the  Reversion  of  Mudghill,  as  well  as  the  Residue  of  the 
Estate,  after  Satisfaction  of  all  the  Debts  of  Duke  William,  ought  to  be  for  the  Benefit 
of  all  Duke  William's  Daughters,  and  the  Plaintiff  Lady  Bruce  and  their  Heirs  e(|ually, 
or  the  said  Reversion  to  go  intirely  to  the  said  Lady  Bruce,  as  right  Heir  to  Duke 
William. 

As  to  the  first  Question,  the  Defendant  insisted  the  said  Reversion,  as  well  as  the 
other  Estate,  is  Uable  to  all  the  Debts,  for  that  by  the  Deed  of  1G52,  Mudghill  was 
conveyed  for  raising  of  Money  for  the  Payment  of  £19,100  Debts,  and  all  other  Debts 
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that  he  should  owe  at  the  Time  of  [204]  liis  Death,  in  wliioh  Deed  it  is  provided,  that 
after  the  said  Debts  be  paid,  he  miglit,  by  any  Deed  or  liis  hist  Will,  revoke  all  or  any 
of  the  said  Trusts,  other  than  as  concerning  the  £19,100  Debts,  yet  made  no  Revoca- 
tion, other  than  bv  his  last  Will,  and  therein  he  revoked  only  those  Triusts  that  were 
for  the  Benefit  of  the  Lord  Beauchamp,  or  the  Lady  Elizabeth  Seymour,  or  his 
own  right  Heirs ;  and  by  the  said  Deed,  the  legal  Estate  in  Miidghill  is  settled  in  the 
Trustees  and  their  Heirs ;  and  the  Duke  had  no  Power  to  revoke  the  Uses  or  Estates, 
till  after  the  £r.i,100  was  paid,  and  the  said  Duke  directing  his  Trustees  to  convey 
Mudghill  to  his  Son  John,  he  did  thereby  dispose  of  an  equitable  Interest  only  of  the 
Reversion  of  .Mudghill,  and  the  £1'J,100  was  not  paid  in  the  said  Duke's  Life-time,  but 
great  Part  remains  unpaid,  and  he  hath  contracted  several  new  Debts,  since  the  20th 
of  April  10.54,  which  the  Defendants  since  paid  upon  the  Securities  of  the  .said  Land, 
and  .Mudghill  is  one  of  the  Manors  conveyed  by  the  Deed  of  lf..52.  for  the  Payment 
of  £1'J,  100  and  all  other  the  Debts  he  should  owe  at  tlie  Time  of  his  Death  ;  and  al- 
though the  .same  be  directed  by  the  last  Will  of  the  said  Duke,  to  be  settled  upon  the 
Lord  John  Seymour,  and  his  Heirs  Males,  yet  the  said  Duke  by  Deed  of  1652,  had  no 
Power  to  [205]  revoke  the  same  for  tlie  Payment  of  his  Debts,  or  if  he  had,  lie  did  not 
revoke  the  same  by  the  said  Will,  but  left  Mudghill  and  other  the  Premisses  subject  to 
the  Payment  of  his  Debts;  and  the  Trustees,  understanding  such  to  be  the  Duke's 
Intention,  never  settled  Mudghill  on  the  said  Lord  John  Seymour,  who  being  lately 
dead  without  Issue,  the  .same  is  subjected  to  the  Payment  of  the  said  Duke  William's 
Debts  ;  and  when  Debts  are  satisfied,  the  Overplus  of  the  Monies  and  the  said  Mudghill, 
and  all  other  the  Premisses,  ought  to  be  divided  according  to  the  Intent  of  the  said  Duke's 
Will ;  and  by  the  said  Duke's  Death,  and  the  Releases  of  the  said  Trustees,  the  Interest 
in  Law  became  vested  in  Sir  Orlando  Bridgman,  and  he  conveyed  Mudghill,  &:c.  unto 
the  said  Dutchess,  and  the  .said  Gape  and  other  the  Trustees  and  their  Heirs,  that 
they  might  therewith  pay  the  said  Debts ;  and  though  there  be  sufficient  be.sides 
.Mudghill  to  pay  all  the  Debts,  yet  by  the  Will  upon  which  this  Question  doth  arise, 
that  thereby  the  Trust  for  the  right  Heirs  of  the  said  Duke  are  revoked  in  express 
Terms,  so  that  by  any  Deed  preceding  the  said  Will,  the  Plaintiff  the  Lady  Bruce  cannot 
claim  any  Advantage  as  Heir,  the  rather,  for  that  by  the  Will  it  doth  appear,  that 
Duke  \^'illiam  had  an  equal  Regard  to  his  own  Daughter,  and  the  Plaintiff  the  Lady 
[206]  i^ruce  his  Grandchild  and  Heir  ;  and  it  cannot  be  presumed,  that  he  would  more 
concern  himself  for  the  Welfare  of  a  Granddaughter,  than  his  own  Daughters;  nor 
was  the  said  Reversion  of  Mudghill  disposed  to  the  Plaintiff  by  any  Words  in  the  Will, 
though  he  did,  by  express  Words  in  his  Will,  revoke  all  Trusts  for  the  Benefit  of  liis 
Heirs  in  Mudghill,  as  well  as  the  other  Lands,  and  made  otlier  particular  Provisions 
further,  which  shews  he  did  not  intend  that  for  her ;  for  if  he  had,  he  would  not  have 
revoke^l  the  former  Trusts,  as  to  that  by  which  she  would  liave  been  intitled  as  Heir, 
especially  when  he  hath  devised  all  the  surplus  of  his  Estate,  which  involves  Mudghill 
as  well  as  the  rest,  amongst  his  own  three  Daughters,  and  her  equally  ;  nor  doth  it 
any  where  appear,  that  Mtidghill  is  in  any  Sort  exempted  from  Satisfaction  of  the 
Creditors  ;  nor  coidd  it  so  be  by  the  said  Deed  made  by  Sir  Orlando  Bridgman,  who 
best  knew  the  Intention  of  all  Parties  in  this  Matter. 

But  the  Plaintiff  insisted.  That  the  said  Duke  could  not  intend  Mudghill  should  be 
conveyed  to  the  Uses  declared  in  the  Will,  for  that  the  same  is  to  be  conveyed  to  the  said 
Lord  John  and  the  Heirs  Males  of  liis  Body,  which  is  an  Estate  of  Inheritance,  and 
he  had  Power  [207]  by  a  common  Recovery  to  have  bound  the  Remainder,  and  the 
Reversion  after  the  Estate-tail  is  not  Assets  in  Law;  and  therefore  cannot  be  con- 
ceived for  the  Payment  of  his  Debts,  and  the  rather,  for  that  he  recites  Deeds  in  1652 
and  April  165-t.  and  directs  the  Trustees  therein  to  convey  all  his  Lands  and  Manors 
III  those  Deeds,  to  his  Dutchess  and  others,  as  to  the  Manor  of  Mudghill,  as  before  he 
declared  by  liis  Will ;  and  as  to  aU  the  rest  of  the  Manors,  he  declared  for  the  Payment 
u-n'^-^j''^'  ^°  ^'""^  ^'''"  ^'"^  ^^^^^  excludes  the  Manors  of  Mudghill,  and  upon  the'wliole 
\\ill  It  doth  appear,  the  Duke  intended  no  Reversion  should  pass,  but  Reversions 
atter  Estates  for  Life  or  Years,  and  therefore  this  Reversion  of  Mudghill,  which,  is  after 
an  Estate-tail  doth  not  pa.ss  ;  and  if  it  had  been  intended  to  pass,  he  would  have  Uniited 
It  to  the  said  Lord  John  for  Life,  without  Remainder  to  his  first  or  otlier  Sons  in  Tail, 
for  he  had  before  given  him  a  better  Estate  in  Mudghill  to  him  and  the  Heirs  of  his  Body, 
and  the  Irustees  were  not  to  settle  MudgliiU  accordinglv.  until  the  same  fell  in  Possession, 
the  same  bemg  yet  for  Pleydall's  Life. 
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Tliis  Court,  on  reading  the  several  Deeds  and  Will,  declared,  That  although  the  Lord 
John  might  possibly  have  an  Estate-tail  in  him,  and  dock'd  it ;  but  he  not  doing 
[208]  it,  this  Court  can  take  no  Notice  of  it,  though  probably  he  did  forbear  to  do  it, 
because  Duke  William  had  signified  his  Desire,  that  he  should  not  have  an  Estate 
executed  to  him,  till  it  should  fall  in  Possession,  and  not  before,  except  the  Trustees 
pleased  :  But  the  Case  must  be  taken  as  it  doth  appear  before  the  Court,  that  is,  Mudg- 
hill  was  once  liable  to  the  Payment  of  the  Debts  of  Duke  William  ;  and  though  'tis 
pretended  that  the  Will  hath  taken  out  Mudghill,  yet  the  said  Will  dotli  only  take 
out  an  Estate-tail,  but  the  Eeversion  thereof,  when  the  same  falls  in  Possession,  is 
subject  to  the  same  Trust,  and  goes  in  Company  with  the  other  Reversions,  and  the 
same  is  legally  conveyed,  and  doth  pass  in  the  general  Words  ;  and  therefore  this 
Court  is  of  Opinion,  that  the  Eeversion  of  Mudghill  is  Part  of  the  unrevoked  Estate, 
and  that  the  Lord  Bridgman  did  well  when  he  made  the  said  Conveyance  to  the  Lady 
Dutchess,  and  that  when  the  £19,100  and  the  said  other  Debts  are  paid,  to  which 
Mudghill  is  as  well  Uable  as  the  other  Manors  and  Lands,  then  the  Trustees  ought  to 
convey  all  the  Premisses  in  Fourths ;  and  decreed  accordingly. 

[209]  -Maddocks  contra  Wren. 

32Car.  2,  f.  22  [1680-81]. 

The  prior  Mortgagee  upon  Redemption  by  the  second  Mortgagee,  shall  be  charged 
with  the  Profits,  by  whomsoever  received  after  the  second  Mortgage. 

The  Question  in  this  Cause  is,  with  what  Profits  the  Defendant  Wren  shall  be  charged 
in  Case  of  the  Plaintiff,  who  claims  the  Premisses  in  Question,  by  Virtue  of  a  second 
Mortgage,  and  is  admitted  to  a  Redemption,  on  Payment  of  what  shall  appear  due  to 
the  Defendant  Wren,  who  hath  the  prior  Mortgage  1 

The  PlaintifT  insists,  That  the  said  Mortgage  being  of  a  Lease,  and  the  Defendant 
Wren  ha\nng  Possession  by  Attornment  of  Tenants,  he  ought  to  have  received  the 
Profits,  whereby  his  Mortgage  would  have  been  fully  satisfied ;  yet  he  permitted  the 
other  Plaintifi'  Dorothy,  Wife  of  the  Plaintiff  Maddocks  the  Mortgagor,  to  receive  the 
same  ;  and  therefore  the  said  Wren  ought  to  be  charged,  whereby  the  Plaintiff'  may  be 
let  in  to  have  Satisfaction  of  his  Debt. 

Tliis  Court  declared.  That  the  Defendant  WVen  ought  to  be  charged  with  the  Rent, 
whether  received  by  the  Wife  or  any  other  Person,  after  the  Plaintiff's  second  Mort- 
gage made,  but  all  received  by  her,  before  the  said  second  Mortgage,  he  ought  not 
to  be  charged  with. 

[210]  (-'oLES  contra  Hancock. 

32Car.  2,  f.  112  [1680-81]. 

Revocation  of  a  W'ill. 

That  Benjamin  Coles  the  11th  of  June  1678,  made  his  Will  in  Writing,  and  thereby 
gave  to  and  amongst  his  then  Children,  naming  them  (viz.)  Benjamin,  Samuel,  Mary 
and  Hannah,  Portions  ;  and  appointed  his  real  Estate,  and  added  to  his  personal  Estate 
to  be  sold,  and  made  Elizabeth  his  Wife  his  Executrix  ;  and  the  Testator  being  a  melan- 
ciioly  Person,  and  fearing  he  might  forfeit  his  Estate,  by  making  himself  awaj-,  to  prevent 
a  Forfeiture,  by  Deed  the  14th  of  June  1678,  made  over  all  his  personal  Estate  to 
Trustees,  first  to  pay  his  Debts,  then  to  pay  some  Legacies,  and  all  the  rest  of  his  Estate 
to  be  divided  amongst  the  aforesaid  four  Children  ;  That  the  Testator  aferwards  died 
a  natural  Death  ;  but  before  his  Death  had  another  Child,  viz.  Sarah,  who  is  not 
provided  for,  either  by  the  said  Will  or  Deed. 

The  Question  is,  whether  the  said  Will  be  revoked  by  the  said  Deed  of  Trust ;  that 
if  it  be  revoked,  then  the  said  Sarah  insists  to  have  her  Share  of  her  Father's  Estate, 
and  that  he  ought  to  be  looked  upon  as  dying  intestate;  and  at  least  the  personal  Estate 
ought  to  be  distributed  by  [211]  the  Act  for  distributing  Intestates  Estates,  and  the 
Deed  ought  not  to  stand  in  her  Way,  for  that  great  Part  of  the  Estate  did  consist  in 
Debts  which  were  made  after  the  .said  Deed,  and  did  not  pass  to,  or  was  vested  in  the 
said  Trustees,  and  that  it  is  against  natural  Right  and  Conscience,  that  her  Father 
leaving  a  very  considerable  Estate,  she  should  have  nothing  of  it. 

This  Court,  on  reading  the  said  Deed  and  Will,  is  of  Opinion,  that  the  said  Deed  of 
Trust,  is  no  Revocation  of  the  said  Will,  being  not  made  with  Intent  to  revoke  the  same, 
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but  only  to  pii'vcut  the  Fi)rtVitnic,  in  a  Ca.sc  wliicli  never  liajtpened,  and  (krieed  tin; 
same  to  be  .set  a.side,  and  tlie  jiensonal  Kstate  to  be  distributed  aeeording  to  tlie  Will, 
and  the  Remainder  to  be  divided  amongst  the  four  t'liildren,  Benjamin.  Samuel, 
Marv  and  Hannah,  the  .same  being  given  to  them  by  Name  ;  and  as  to  the  real  Kstate, 
it  being  ordered  by  the  Testator  to  be  added  to  his  J'ersonal  for  Increase  of  all  bis  Chil- 
dren's I'ortions  ;  and  the  said  Sarah  being  born  before  lie  died,  the  same  to  be  sold  and 
divided  among.st  the  five  Children,  viz.  Benjamin.  Samuel,  Mary,  Hannah  and  Sarah 
equally. 

[212]  Sale  contra  Fkekland. 
;iJCar.  2,  f.  272[1G80-81]. 

A  Settlement  with  Power  of  Revocation  by  Will  in  Writing,  executed  in  tlie  ]'resence 
of  three  Witnesses,  but  one  of  them  did  not  suliscribe  liis  Name  ;  yet  decreed  a  suffi- 
cient Revocation. 

That  Thomas  Freeland  the  Defendant's  great  Grandfather,  being  seised  of  tlic 
Premi.sses,  did  by  his  Will  in  \\'riting  de'visc  the  same  to  Nicliolas  his  Son  for  l^ife  only, 
and  afterwards  to  his  Ciraiidsoii  John,  late  liusband  to  the  J)efendant  Frances,  and 
l''ather  of  the  Defendant  John,  and  his  Heirs  for  ever  ;  That  the  said  Thomas  and 
Nicholas  being  dead,  John  the  Grandson  entred,  and  for  £300  mortgaged  the  IVe- 
misses  to  the  I'laintitf'  and  not  long  after  the  said  Jolui,  on  Confidence  of  the  Power 
he  bad  to  dispose  of  the  Premis.ses,  made  his  Will,  and  the  Defendant  Frances  Executrix, 
and  devised  the  Prcmissas  to  be  sold  for  Payment  of  his  Debts. 

But  the  Defendant  insists.  That  the  said  Thomas  the  great  Grandfatlier  had  no 
Power  to  dis]X)se  of  tb(^  said  Premisses,  and  if  he  liad,  he  did  not  jnirsue  it  regularly, 
for  that  he  had  made  a  Settlement  of  the  Premi.sses  in  1(151,  upon  one  Henry  Weston 
and  his  Heirs,  to  tin;  Use  of  him  the  said  Thomas  for  lafe,  and  after  to  Nicholas  his  Son 
for  liife,  and  after  to  the  U.se  of  the  said  .John  his  (irandson,  and  the  Pleirs  of  liis  Body, 
with  Remainder  over  ;  and  that  the  Defendant  John  the  (irandson,  by  [213]  Virtue 
of  the  said  Deed  as  Heir  in  Tail,  claims  the  Premisses  ;  whereas  (if  any  such  Deed  were) 
it  was  with  a  Power  of  Revocation  by  any  Writing,  or  Will  in  Writing,  to  be  executed 
in  the  Presence  of  three  Witnesses,  and  was  revoked  by  his  making  his  said  Will,  in  the 
Presence  of  three  Witnesses,  tho'  one  of  them  then  present  did  not  subscribe  the  same  ; 
That  the  said  John  the  Grandson,  had  the  full  Power  of  the  Estate,  and  tlie  Grant 
made  to  the  Plaintiff  ought  to  be  supported  in  Equity,  being  for  valuably con.sideration, 
though  the  Power  w-as  not  literally  pursued  in  the  Circumstances  of  three  Witnesses-, 
the  Intent  of  tlie  Pcr.son  appearing  as  sufficiently  by  two  Witnesses,  as  if  there  were 
three,  and  submit  to  tlie  Judgment  of  this  Court. 

'J'be  Plaintiff  further  insisting,  That  the  said  Thomas  the  great  Grandfather,  takes 
Notice,  in  the  Preamble  of  his  Will,  of  the  Power  by  him  reserved  upon  the  said  Settle- 
ment, to  make  any  Alteration  thereof  during  his  Life  ;  and  then  by  the  said  Will  deviseth 
the  Premisses  to  the  said  John  his  Grandson  in  Fee,  and  he  Mortgages  to  the  Plaintiff  ; 
and  tlierc  is  no  Colour,  but  the  Defendants  ought  to  redeem,  or  be  foreclosed. 

[214]  Tliis  Court  (it  appearing  that  there  was  more  than  two  Witnesses  present  at 
the  publishing  tlie  Will,  though  two  only  subscribed  their  Names  thereto,  and  upon 
hearing  the  Words  of  the  Power,  and  also  the  Will  of  the  said  Thomas  Read)  declared, 
that  as  this  Case  was  circumstanced,  there  ought  to  be  a  Redemptif)n  or  a  Foreclosure, 
and  that  the  Will,  although  but  two  Witnesses  to  it,  did  sufficiently  revoke  the  said 
Deed  of  Entail. 

Rose  contra  Tillieu. 
33Car.  2,  f.  435  [1681-82]. 
Copyhold  surrendred  on  condition  to  pay  £200  to  Katherine,  at  twenty-one  Years 
of  Age,  dnd  if  she  die  before  twenty-one,  witliout  Heirs  of  her  Body,  then  to  the 
Snrrendree.     Katherine  dies  before  twenty-one  leaving  a  Son,  decreed  the  £200  to 
be  paid  to  the  Son,  and  the  Lands  to  stand  charged  therewith. 

That  William  Tillier  deceased,  U  Car.  2  [1062-03],  surrendred  Copyhold  Lands 
of  Inheritance  to  the  Use  of  the  Defendant  J.  Tillier,  his  Heirs  and  Assigns  for  ever, 
upon  ('ondition  that  the  Defendant  should  i)ay,  or  cause  to  be  paid  to  Katherine  Tillier, 
the  Daughter  of  the  said  William  Tillier  £200  wlien  she  should  accomplish  the  Age 
of  twenty-one ;  and  if  the  said  Katherine  should  die  before  twenty-one,  without  Heirs 
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of  her  Body,  then  the  said  £200  to  be  for  the  Use  of  tlie  .said  Defendant  ;  hut  if  Default 
.sliould  be  made  by  the  said  Defendant,  then  tlie  said  [215]  Copyhold  Land.s  should  be 
to  the  Use  of  the  said  Katherine,  her  Heirs  and  Assigns,  and  the  said  Surrender  to  be 
void  ;  and  the  said  William  Tillier,  after  the  said  Surrender,  and  before  lie  died,  by 
Writing  appointed  the  said  Defendant  not  f)nly  to  pay  the  said  £200  to  the  said 
Katherine,  but  also  £6  per  t^ent.  till  such  time' as  Xhe  same  became  due  :  That  the 
Plaintitl'  married  the  said  Katherine,  and  had  by  her  one  Son  named  George  ;  that  after 
Katherine  died,  and  then  George  and  the  I'laintiff  took  Administration  to  them  both, 
whereby  he  is  intitled  to  the  said  £200  with  Damages. 

The  Defendant  insists,  That  Katherine  died  before  the  Age  of  twenty-one,  and  so 
he  is  not  liable  to  pay  the  said  £200  or  to  give  any  Account  of  the  Lands  or  Profits  in 
the  Surrender. 

This  Court  decreed  the  Defendant  to  pay  the  Plaintiff  the  said  £200,  and  that  tlie 
said  Lands  so  surrendred  stand  charged  therewith. 


[216]  Thompson  contra  Atfield. 

33  Car.  2,  f.  412  [1681-82]. 

Marriage  Settlement. 

The  Bill  is  to  discover  a  purchase  Deed  of  Frogpoole,  purchased  by  Henry  Atfield. 
the  Plaintiff's  Great  Grandfather,  to  him  and  his  Heirs,  and  that  William  Thompson 
the  Plaintiff's  Grandfather,  married  Mary  the  eldest  Daughter  of  the  said  Henry 
Atfield,  who  declared,  that  he  had  made  the  Purchase  aforesaid,  for  the  Benefit  of  the 
said  William  and  Mary  his  Wife,  and  for  the  Heirs  of  the  said  Mary,  and  that  he  would 
settle  the  same  accordingly,  biit  the  said  Henry  Atfield  dying  before  any  such  Deed 
was  executed  ;  yet  the  said  William  and  Mary  were  in  Possession  long  before  the  Death 
of  the  said  Henry,  and  paid  no  rent,  and  the  said  Plenry  leaving  a  Son  at  his  Death 
(viz.)  John  Atfield  the  Defendant's  leather,  who  having  a  great  Affection  for  .Anthony 
Thompson  the  Plaintiff's  Father,  who  was  the  Son  and  only  Child  of  the  said  William 
and  Mary  his  Aunt,  a  Match  was  proposed  between  the  said  .\nthony  and  Elizabeth 
Smith  the  Plaintiff's  Father  and  Mother,  which  took  Effect  ;  but  before  and  in  Con- 
sideration of  the  said  Marriage,  the  said  John  Atfield  the  Defendant's  Father  settled 
the  said  Premisses  on  the  said  [217]  Anthony  the  Plaintiff's  Father  and  his  Heirs  for 
ever ;  and  the  said  Anthony  had  by  the  said  Elizabeth  the  Plaintiff'  his  eldest  Son  and 
Heir.  But  the  Defendant  pretends  the  said  Deed  is  defective  in  Law,  to  have  wliich 
Deed  made  good,  and  supply  the  Defect  thereof  by  Equity  by  the  Defendant,  according 
to  the  Intent  of  the  original  Settlement  made  by  John  AtfieW,  the  Defendant's  Father, 
is  the  Bill. 

The  Defendant  insists,  There  could  be  no  such  Marriage  Agreement  for  settling 
the  Premisses  as  aforesaid,  for  that  Mary  sued  her  Mother,  and  had  her  Portion  out  of 
the  personal  Estate  ;  and  though  the  Defendant's  Father  might  intend  to  give  the 
Plaintiff's  Father  the  Premisses,  and  .sealed  a  Deed  for  that  Purpose  ;  yet  he  altered 
his  Mind  and  never  perfected  it,  and  there  was  no  (4)nsideration  for  his  so  doing. 

And  the  Defendant  insists,  he  ought  to  enjoy  the  Premisses,  for  that  by  the  Plaintiff's 
own  shewing  his  Title  is  defective,  and  therefore  ought  not  to  receive  any  Countenance 
in  a  Court  of  Equity  against  the  Defendant,  who  is  Heir  at  Law  to  his  Father  and 
Grandfather,  and  comes  in  and  ought  to  have  the  Aid  of  the  Court  to  protect  his  Title. 

[218]  But  the  Plaintiff's  Counsel  insisted.  That  the  Defendant's  detaining  of  the  said 
Deed  is  a  Fraud,  and  the  Consideration  of  making  the  said  Deed  is  valuable,  and  there 
is  no  Defect  therein,  but  Want  of  Livery  and  Seisin,  which  Defect  this  Court  hath 
often  supplied,  when  no  Fraud  appears  in  gaitiing  the  Deed. 

This  Court  (the  said  Deed  appearing  to  be  fairly  executed  by  the  Defendant's  Father, 
and  that  there  was  no  Defect  therein,  .save  only  the  Form  of  Livery  and  Seisin,  and 
niade  on  such  valuable  Consideration  as  Marriage)  decreed  the  Defendant  to  execute 
Livery  and  Seisin  in  the  said  Deed,  and  made  farther  Assinanee  of  the  said  Premisses 
to  the  Plaintiff  and  his  Heirs,  and  the  Plaintiff  is  decreed  to  enjoy  the  same  against 
the  Defendant.  .;     i|;.  . 
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Barker  ccmtra  Hill. 

.33  Car.  2,  f.  278  [1081-82]. 

Upon  a  Contract  for  Copyhold  Estate,  and  purcluise  Money  paid,  the  Bargainor 
dies  before  Surrender,  h\s  Heir  decreed  to  surrender. 

The  riaintilT  having  contracted  witli  the  Defendant's  Father  for  the  Purchase 
of  a  Copyhold  Kstate,  the  Plaintiff  paid  the  Purcha.se  Money,  and  the  Defendant's 
Father  agreed  to  surrender  the  Premisses  at  ne.\t  Court,  and  said,  he  had  made  a  Sur- 
render lately  to  the  Use  of  his  [219]  Will,  which  would  enure  to  the  Benefit  of  any 
Purchaser ;  but  before  next  Court-Day,  and  any  Surrender  made,  the  Defendant's 
Father  died  ;  so  the  Bill  is  to  have  the  Defendant  liis  Son  and  Heir  to  confirm  tlie 
Plaintiff's  Purchase  by  Surrender  or  otherwise,  as  this  Court  shall  direct. 

This  Court  decreed  the  Defendant,  when  he  came  of  Age,  to  surrender  effectually 
the  Premisses  to  the  Plaintiff  ;  and  the  Lord  of  the  Manor  presently  to  admit  the  Plain- 
till  Tenant  to  the  Premisses. 

BoNNiNGTON  contra  Walthall. 

33  Car.  2,  f.  37  [1681-82]. 

Annuity  not  being  demanded  in  forty  Years  Time,  conceived  to  be  a  Trust. 

The  Defendant  Walthall  claims  an  Annuity  of  £100  per  Ann.  and  Interest,  out  of 
the  Estate  in  Question,  ever  since  August  1G42  with  Interest  ;  by  Virtue  of  a  Deed  of 
that  Date  made  by  himself  to  Mr.  Serjeant  Willmot  and  others,  whereby  it  is  appointed, 
that  the  Trustees  in  the  said  Deed  should  dispose  of  the  Monies  by  them  raised  by 
Profits  and  Sale  of  the  Premisses,  for  Payment  to  the  said  Defendant  and  his  Assigns, 
during  his  Life  and  the  Life  of  Peter  Bonnington,  the  yearly  Sum  of  £100,  and  tbe  said 
Demand  of  the  said  £100  per  Annum  and  Interest,  [220]  being  a  Matter  of  great  Value 
ami  Moment  in  the  Cause,  it  is  referred  to  the  Judgment  of  tlie  Court,  whether  all 
or  how  long  the  said  £100  per  Annum  shall  or  ought  to  be  allowed  in  tliis  Point,  as 
also  the  original  Cause  which  was  heard  19  Nov.  1679  coming  now  to  be  heard  again. 

The  Plaintiff  insisted,  That  the  £100  per  Annum,  if  it  was  created,  the  same  deter- 
mined by  the  Death  of  Peter  Bonnington. 

But  the  Defendant  Walthall  insists  to  have  allowance  for  the  said  Annuity  of  £100 
and  Interest  for  the  same  for  forty  Years  past;  whereas  the  Plaintiff  insists,  That 
the  £100  per  Annum  never  was  nor  ought  to  be  allowed  to  the  Defendant,  for  that  the 
Deed  of  August  1642  under  which  the  Defendant  claims  the  said  £100  per  Annum,  the 
same  was  to  be  paid  in  tlie  first  place  before  Debts,  and  there  being  a  Debt  due  to  one 
Chambers,  which  the  said  Defendant  brought  in,  against  wbicb  Debt,  if  tbe  said 
Annuity  had  been  real,  the  Defendant  would  have  opposed  the  Payment  of  his  said 
£100  per  Annum,  being  to  be  paid  in  the  first  place,  and  the  Defendant^not  demanding 
the  said  Annuity  in  forty  Years,  and  suffering  Debts  to  be  paid  before  it,  it  ought  to 
be  adjudged  a  Trust  for  Peter  Bonnington,  and  [221]  the  rather  for  that  no  Considera- 
tion appears  for  such  Annuity. 

The  Defendant  insists.  That  the  Plaintiff  admits  it  a  Trust,  and  seeks  Relief  only 
for  the  Surplus  after  Trusts' satisfied  and  determined,  and  this  Trust  being  continuing, 
the  same  with  arrears  and  Interest  ought  to  be  paid  to  the  said  Walthall. 

This  Court,  on  reading  the  said  Deed,  saw  no  Consideration  for  granting  the  said 
Annuity,  and  it  never  being  demanded,  this  Court  conceived  it  was  a  Trust  for  Bonning- 
ton, and  would  not  charge  the  Estate  therewith  ;  and  decreed  the  Estate  to  be  dis- 
charged thereof. 

Ring  contra  Hele. 
33  Car.  2,  f.  270  [1681-82]. 

The  Plaintiff  Ring's  Bill  is  for  the  Writings  and  Estate  of  Sir  Henry  Hele,  which 
he  claims  by  Virtue  of  an  Agreement  made  by  the  said  Sir  Henry  and  him,  wherein 
it  was  agreed,  that  the  said  Sir  Henry  should  settle  liis  Lands  in  Wigborough  and 
Bridges,  in  Com'  Sommerset,  on  himself  for  Life,  after  to  the  Heirs  of  his  Body,  with 
Power  to  make  Ids  Wife  a  Jointure  of  Wigborough,  and  to  grant  Estates  tliereout 
for  three  Lives,  with  a  Remainder  to  the  Plaintiff  Ring  and  the  Heirs  of  his  [222]  Body 
if  he  survived  ;  and  if  Sir  Henry  died  without  Issue,  with  Remainder  to  Sir  Henry's 
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light  Heirs,  with  Power  to  Sir  Henry  to  sell  Pooles  Tenement,  Part  of  the  Premisses : 
and  Sir  Henry  was  forthwith  to  suffer  a  Recovery  to  dock  the  Intail  of  the  Premisses  ; 
and  in  Consideration  thereof,  the  Plaintiff  Ring  was  to  settle  his  Estate  in  Dorset  and 
Sommerset,  to  the  Use  of  himself  in  Tail,  with  Remainder  in  Tail  to  Sir  Henry  Hele, 
with  Remainder  in  Fee  to  the  Plaintilf,  and  that  if  either  Party  leave  Issue,  to  he  at 
Liberty  to  make  new  Dispositions  as  he  pleased  :  That  Sir  Henry  imployed  one  Chubb 
and  Patten,  to  assist  the  Plaintiff  Ring  in  surveying  Sir  Henry's  Estate,  and  after 
both  the  Plaintiff"  Ring  and  Sir  Henry  went  to  Counsel,  who  advised  a  Deed  of  Bargain 
and  Sale  of  the  said  Estate,  from  Sir  Henry  to  the  Plaintiff  Ring,  which  was  executed 
between  the  said  Sir  Henry  and  the  Plaintiff'  Ring,  and  inrolled,  and  bears  Date  the 
26th  of  March  1073.  That  before  the  said  Recovery,  the  Plaintiff  Ring  prepared 
another  Deed,  dated  the  Gth  of  May  follo\ving,  to  lead  the  Uses  thereof  according  to 
the  said  Agreements,  and  a  Draught  of  a  Settlement  of  the  Plaintiff  Ring's  Estate 
on  Sir  Henry,  both  wliich  being  perused  and  approved  by  Sir  Henry  were  also  executed  ; 
and  the  Deed  to  lead  the  Uses  of  the  [223]  Recovery  recited  the  said  Agreement  and 
inrolled  Deed  to  make  the  Defendant  Tenant  to  the  Precipe,  and  Sir  Henry  declared 
the  said  Recovery  to  be  to  the  Uses  in  the  said  Agreement ;  and  the  Plaintiff  Ring 
by  his  said  Deed  covenants  ^rith  the  said  Sir  Henry  to  stand  seised  of  the  Parsonage 
and  other  Lands  in  Yeovel  in  Com'  Sommerset,  and  also  in  Com'  Dorset,  being  all  the 
Estate  he  was  then  seised  of  in  Fee  in  the  said  Counties,  and  settles  them  to  the  Uses 
in  the  said  Agreement  ;  That  the  said  Sir  Henry  declared  himself  well  satisfied  with 
what  he  had  done,  and  paid  the  Charges  of  the  Writings  :  That  the  Plaintiff  Ring 
two  Years  after  had  Issue  Male,  and  Sir  Henry  after  married  and  died  without  Issue, 
and  without  making  any  Jointure,  or  svift'ering  any  other  Recovery,  and  doing  any 
other  Act  but  selling  the  Inheritance  of  one  Farm  ;  so  the  Premisses  came  to  the  Plaintiff 
Ring  who  entred,  but  the  Defendant  Hele  the  only  Son  of  Richard  Hele,  who  was  Uncle 
of  the  said  Sir  Henry,  wrought  on  Sir  Henry  to  make  a  ^YiIl.  and  to  devise  the  Estate 
to  the  Defendant  Hele  and  his  Heirs,  which  Devise  the  said  Sir  Henry  would  not 
make. 

The  Defendant  insists.  That  the  Settlements  on  the  Plaintiff  Ring  were  forged 
and  that  the  said  Ring  never  made  any  [224]  Settlement  of  his  Estate  on  the  said  Sir 
Henry  ;  or  if  he  did.  that  nothing  passed  thereby  but  only  by  Way  of  Covenant  to 
stand  seised,  and  that  if  the  Plaintiff  Ring  hath  got  any  such  Deed  to  lead  the  Uses 
of  the  said  Recovery,  he  got  it  by  Fraud  :  and  that  if  there  was  such  a  Deed  of  May 
1073,  wliich  was  after  the  Recovery,  to  declare  the  Uses  thereof,  it  would  not  alter 
that  of  the  20th  of  March,  for  thatthe  Plaintiff  is  a  Stranger  in  Blood  to  the  said  Sir 
Henry,  and  it  doth  not  appear  that  any  Inrollment  or  due  Execution  was  made  of  the 
Plaintiff  Ring's  Settlement,  so  that  the  Pretended  Deeds  on  both  sides  are  void,  and 
not  to  be  supported  in  a  Court  of  Equity  :  but  the  Plaintiff  Ring  may  bring  an  Action 
at  Law  where  it  is  proper  to  be  tried,  and  where  the  Defendant,  having  a  good  Title 
under  the  Will  of  Sir  Henrv,  will  make  his  Defence. 

The  Plaintiff  insisted.  That  the  Defendant  objected  two  Matters  against  the  Plain- 
tiff Ring's  Demands  (viz.)  Forgery  and  Fraud  :  and  if  he  will  insist  on  the  Fraud. 
he  must  admit  the  Deeds  to  be  executed,  and  the  Defendant  admitting  de  bene  esse. 
the  Deeds  to  be  executed,  and  to  insist  onlv  on  the  Fraud  and  Circumvention. 

[225]  This  Court,  inspecting  the  said  "Deeds,  declared,"  there  was  great  Suspicion 
of  the  Realitv  of  the  said  Deeds,  but  taking  into  Consideration  the  Inequality  of  the 
said  Estates  in  the  Yalue,  though  not  material  in  this  Case,  yet  it  was  a  strong  Pre- 
sumption, that  the  said  Sir  Henry  Hele  did  not  knowingly  leap  into  such  a  Bargain, 
and  then  the  Inequality  of  Assurances  is  as  bad,  the  said  Sir  Henry  Hele's  Settlement 
on  Ring  being  a  legalEstate,  and  mentioned  to  be  in  Consideration,  that  Ring  had 
made  a  good  Settlement  of  his  Estate,  which  he  had  not,  the  same  being  void  in  Law 
and  not  to  be  made  good  bv  Equitv  ;  and  the  subsequent  inconsistent  Acts  of  offenng 
the  Estate  to  be  sold,  and  Ring's  negotiating  the  Affair,  were  above  all  the  rest  bad 
and  apparent  Badges  of  Fraud  and  Circumvention  in  Ring,  in  obtaining^  the  said 
Deeds  from  the  said  Sir  Henrv  Hele  ;  and  it  is  remarkable  in  the  Case,  that  Sir  Henry 
bv  his  Will  de\-ised  liis  Estate'to  the  Defendant  Hele  a  little  before  liis  Death. 

This  Court  therefore  dismissed  the  Matter  of  Ring's  Bill,  but  upon  Hele's  Bill 
decreed  the  Agreement  of  April,  and  the  two  Deeds  of  May  1673,  obtained  by  the  said 
Ring  from  Sir  Henry,  oe  for  ever  hereafter  damned  and  set  aside,  and  Ring  to  re- 
assure to  the  Defendant  Hele,  [226]  and  a  perpetual  Injunction,  not  only  to  stay  all 
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Suits  at  Law  tnucliing  the  Premisses,  but  also  for  quieting  tlie  said  Hele  in  the  Pos- 
session. 


Com'  Craven  &  al'  con.  Knight  tt  ,\l'. 

34  Car.  2,  f.  732  [1G.S2-83]. 

Bankrupts  as  to  Partners. 

The  Bill  is,  tliat  the  Defendant  George  VViddows,  being  indebted  to  the  Piaintift's, 
became  hound  to  them  in  several  Bonds,  and  the  said  Widdows  and  the  Defendant 
Bernian,  for  several  Years  past  were  Copartners,  and  Widdows  by  Articles  of  Copartner- 
ship was  intitled  to  two  Thirds  of  the  whole  Stock,  and  the  Defendant  Berman  to 
one  Tliird  :  That  the  said  Widdows  and  Berman  the  25th  of  August  last  became  Bank- 
rupt.s,  and  a  Commission  of  Bankruptcy  being  awarded  against  them,  the  Commis- 
sioners assigned  all  the  Estate  of  the  said  Bankrupts  to  the  Defendant  Wright  and 
others,  and  refuse  to  let  the  PlaintifTs  creditors  of  Bankrupts  to  come  in,  and  intend 
to  divide  the  said  Estate  amongst  the  joint  Creditors  of  Bankrupts,  by  Reason  whereof 
the  Piaintift's  Debts  wdll  be  utterly  lost. 

The  Defendants  insist,  it  was  agreed  by  Indenture  of  Copartnership,  that  all  such 
Debts,  as  should  be  owing  on  the  joint  Account,  should  be  paid  out  of  the  joint 
[227]  Stocks,  and  at  the  end  of  the  Partnership,  each  Copartner  should  take  and  receive 
to  his  own  Use,  his  Share  of  joint  Stock,  and  the  joint  Stock  and  Trade  should  not  be 
charged  with  the  private  or  particular  Debts  of  either  of  the  said  Partners  ;  but  that 
each  should  pay  their  private  Debts  out  of  their  particular  Estate,  not  included  in 
the  said  joint  Stock  :  that  if  both  the  said  Partners  should  be  living  at  the  end  of  the 
first  three  Years  of  the  six  Years,  that  the  said  Berman  should  come  in  joint  Partner 
accordingly  ;  and  during  the  joint  Trade,  the  said  C'opartners  became  jointly  indebted 
to  the  other  Defendants  Wright,  &c.  in  £0000,  and  that  Widdows  became  indebted 
to  the  PlaintifY  as  aforesaid,  without  the  Consent  of  Berman,  and  the  Monies  due  on 
the  said  Bonds  were  not  brought  into  the  Account  of  that  joint  Stock  ;  and  the  said 
Widdows,  was  only  a  Surety,  and  received  none  of  the  Money  ;  and  the  Defendants 
insist,  that  the  joint  Creditors  ought  to  be  first  paid  out  of  the  Estate  in  Partnership, 
;ind  that  the  ("ommissioners  have  no  Power  to  grant  the  joint  Estate  to  pay  the 
I'laintilTs,  they  being  separate  Creditors  of  Widdows;  and  if  a  Surplus  of  the  joint 
Estate,  after  the  joint  Creditors  be  paid,  then  the  Plaintitl's  can  have  but  a  joint  Moiety 
of  such  Surplus  towards  their  Satisfaction,  the  said  [228]  Berman's  Moiety  being  not 
liable  to  pay  the  .said  Widdows  separate  Debts  ;  and  the  Debts  then  claimed  were 
the  proper  Debts  of  the  said  Widdows  ;  and  that  after  all  the  joint  Debts  are  paid, 
there  will  be  an  (Overplus,  so  that  thereby  the  said  Berman  will  be  discharged,  and 
have  Money  paid  to  him  ;  but  if  the  PlaintifTs  and  other  separate  Creditors  of  Widdows 
be  admitted  to  the  joint  Estate,  there  will  not  be  sufficient  to  pay  the  joint  Creditors  ; 
so  thereby  not  only  Berman's  Estate  will  be  applied  to  pay  Widdows  Debts,  but  will 
be  liable  to  the  joint  Creditors:  That  there  can  be  no  Division  of  the  joint  Estate, 
whereby  to  charge  any  Part  thereof  with  the  private  Debts  of  either  Party,  and  till 
the  joint  Debts  are  paid,  and  till  Division  be  made  of  the  Surplus,  both  Parties  are 
alike  interested,  and  every  Part  of  the  said  joint  Estate  ;  that  the  Commissioners 
have  no  Power  by  the  Commission,  to  administer  an  Oath  to  the  Piaintift's  for  Proof 
of  tlieir  Debts,  they  claiming  Debts  from  the  said  Widdows  t>nly,  and  the  Commission 
is  against  Widdows  and  Berman  jointly,  and  not  severally,  and  therefore  cannot  admit 
of  the  Piaintift's  (Creditors. 

This  Court  declared.  That  the  Estate  belonging  to  the  joint  Trade,  as  also  the  Debts 
due  from  the  same,  ought  to  be  divided  into  Moieties,  and  that  each  Moiety  [229]  of 
the  Flstate  ought  to  be  charged  in  the  first  place  with  a  Moiety  of  the  said  joint  Debts  ; 
and  if  there  be  enough  to  pay  all  the  Debts  belonging  to  the  joint  Trade,  with  an  Over- 
plus, then  such  Overplus  ought  to  be  applied  to  pay  particular  Debts  of  each  Partner  ; 
but  if  sufficient  shall  not  appear  to  pay  all  the  joint  Debts,  and  if  either  of  the  Partners 
shall  pay  more  than  a  Moiety  of  the  joint  Debts,  then  such  Partner  is  to  come  in  before 
the  said  Gommissiimers,  and  be  admitted  as  a  Creditor  for  what  he  shall  so  pay  over 
and  above  liis  Moiety ;  and  decreed  accordingly. 
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Gharlfs  Howard  contra  le  Duke  de  Norfolk  &  ai,'. 

34  Car.  2,  f.  722  [1082-83]. 

[S.  C]  Select  Cases  in  Chancery,  14  ;  3  Cha.  C.  1,  2,  &c. 

Perpetuities  or  entailing  a  Term  for  Years,  with  Remainders  over. 

The  Plaintiff  bv  his  Bill  seeks  to  have  Execution  of  a  Trust  of  a  Term  of  200  Years 
of  the  Barony  of  Grostock  ;  The  Case  was  this — 

The  Earl  of  Arundel  (the  Duke  of  Norfolk's  Father)  by  Lease  and  Release.  Anno 
1047,  settled  the  Barony  of  G.  and  other  Lands  to  himself  for  Life,  then  to  the  Countess 
Elizabeth  his  Wife  for  Life,  and  after  her  Decease,  there  is  a  Term  limited  to  the  Lord 
Dorchester,  and  other  Trustees  for  200  Years,  under  a  Trust  to  be  declared  in  a  deed, 
of  the  same  Date  with  the  [230]  Release  :  and  the  Limitation  of  the  Inheritance 
after  the  Term  of  200  Years,  is  first  to  Henry  Howard,  now  Duke  of  Norfolk,  and  the 
Heirs  of  his  Body,  then  to  Mr.  Charles  Howard  the  now  Plaintiff  (Brother  of  the  said 
Henry)  and  so  to  all  his  Brothers  successively  in  Tale  Male,  Remainder  over.  Then 
by  the  said  other  Deed,  the  Earl  declares  the  Trust  of  the  Term  of  200  Years,  and  that 
Deed  in  the  reciting  Part  declares,  that  it  was  intended  the  said  Term  should  attend 
the  Inheritance,  and  the  Profits  should  go  to  such  Persons  and  in  such  Manner  as 
was  therein  after  limited  (viz.)  to  Henry  Howard  now  Duke  of  Norfolk,  and  the  Heirs 
^lales  of  his  Body,  so  long  as  Lord  Thomas,  Lord  Maltrevers,  eldest  Son  of  the  said 
Earl  of  Arundel,  or  any  Issue  Male  of  liis  Body  should  be  living  ;  but  in  case  he  should 
die  without  Issue  Male  in  the  Life-time  of  Henry  Howard,  not  leaving  his  Wife  ensient 
with  a  Son,  or  in  case,  after  the  Death  of  Thomas  without  Issue  Male,  the  honour 
of  the  Earldom  of  Arundel  should  descend  to  Henry  Howard,  then  Henry  Howard 
and  his  Heirs  to  be  excluded  of  the  Trust,  and  then  it  should  be  to  Charles  (the  Plaintiff) 
and  the  Heirs  Males  of  his  Body,  Remainder  in  like  Manner  to  other  Brothers.  After 
tins  the  Contingency  doth  happen  ;  for  Thomas  Duke  of  Norfolk  dies  [231]  without 
Issue,  and  the  Earldom  of  Arundel,  as  well  as  the  Dukedom  of  Norfolk,  descended 
to  Henry  now  Duke  of  Norfolk,  by  Thomas  liis  Death  ^^^thout  Issue  ;  presently  upon 
this,  the  Marquess  of  Dorchester,  the  surviving  Trustee,  assigns  the  Term  to  one 
Marriott,  he  assigns  it  to  the  now  Duke  of  Norfolk,  and  the  Duke  suffers  a  Recovery 
to  the  Use  of  liim  and  his  Heirs  ;  and  the  Plaintiffs  Bill  is  to  have  Execution  of  the 
Trust  of  tills  Term,  to  the  Use  of  himself  and  his  Heirs  ilales  of  liis  Body. 

The  Defendants  insist.  That  by  the  Assignment  by  Marriott  to  my  Lord  Duke 
Henry,  the  Term  was  surrendered,  and  quite  gone  ;  that  the  common  Recovery  which 
barred  the  Remainders,  wliich  the  other  Brothers  had,  would  also  be  a  Bar  to  the  Trust 
of  this  Term  ;  and  that  the  Trust  of  a  Term  to  Henry  and  the  Heirs  Males  of  his  Body, 
until,  by  the  Death  of  Thomas  without  Issue,  the  Earldom  should  descend  upon  liim. 
and  after  that,  to  diaries  and  the  Heirs  Males  of  liis  Body,  was  a  void  Limitation  of 
the  Remainder  to  Charles. 

The  Plaintiff  insists.  Though  the  Term  by  the  Surnvor  is  gone,  and  merged  in 
the  Inheritance,  vet  the  Trust  of  that  Term  remains  in  Equity  ;  That  this  is  not  a 
Term  that  attends  the  Inheritance,  but  [232]  it's  a  Term  in  Gross,  and  so  not  barred 
by  the  Recovery,  and  that  the  Limitation  <it  the  Remainder  in  Contingency  is  good 
in  Law,  and  Relief  ought  to  be  had  in  this  Court. 

The  Lord  Chancellor  Nottingham  (the  Case  being  of  great  Consequence)  calls 
the  Judges  to  liis  Assistance,  (viz.)  the  Lord  Cliief  Justice  Pemberton,  the  Lord  Chief 
Justice  North,  and  the  Lord  Gliief  Baron  Montague,  and  they  made  one  smgle  Pouit 
in  tli6  CjisB. 

Whether  this  Contingent  Trust  of  a  Term  Umited  to  the  Plaintiff  Charles  and  the 
Heirs  of  liis  Bodv,  upon  the  dpng  of  Thomas  without  Issue  Male,  whereby  the  Honour 
did  descend  to  Henry,  be  good  in  Point  of  Creation  and  Limitation  ;  for  as  for  the 
Recovery,  if  this  be  not  a  good  Limitation  in  Point  of  Creation,  the  Recovery  will  do 
notlung"  so  that  supposeth  it  to  go  along  with  the  Inheritance  ;  and  if  this  take  Effect, 
then  it  will  suffer  no  Prejudice  bv  the  Recovery  :  And  as  for  the  Assignment  by  Marriott 
to  the  Duke,  if  this  Court  decree  it  for  the  Plamtiff,  then  it  is  a  Breach  ot  Trust,  and 
then  he  must  Answer  for  it,  and  so  must  the  Duke  ;  for  it  is  a  Surrender  to  a  1  erson 
who  had  Notice  of  the  Trust  :  If  for  the  Defendant,  then  it  is  of  no  Weight  So  that 
the  whole  rests  upon  the  first  single  Point  (viz.)  whether  [233]  it  be  a  good  Lumtation 
upon  the  Contingency  to  Charles,  or  as  they  call  it  a  spnugmg  I  rust. 
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Aiiil  the  said  three  Judges  were  all  of  Ojiinifin,  that  it  was  a  void  Limitation,  and 
that  it  ought  to  be  decreed  for  the  Defendant. 

Tliey  said,  there  is  great  Difference  as  to  the  Limitation  of  Terms  that  are  in  Gross, 
and  Terms  that  attend  the  Inheritance ;  as  to  Terms  in  Gross,  they  are  not  capable  of 
Limitation  to  one  after  the  Death  of  another  without  Issue  ;  but  in  Terms  attendant 
upon  an  Inheritance,  there  may  be  such  a  Limitation,  if  the  Inheritance  be  so  limited, 
and  not  else  :  Now  the  Term  is  capable  of  a  Limitation  to  Henry  and  tlie  Heirs  Males 
of  his  Body,  and  for  Want  of  such  Issue,  to  Charles  and  the  Heirs  Males  of  his  Body  ; 
because  it  liath  an  Inheritance  to  Support  it  :  But  now  to  put  another  Limitation 
upon  it,  that  upon  tlie  dying  of  Thomas  without  Issue,  wherel)y  the  Earldom  shall 
descend,  this  shall  go  over  to  Charles,  that  cannot  be,  for  it  hath  no  Freehold  to 
Support  it,  and  so  it's  a  Term  in  Gross ;  further,  there  cannot,  by  the  Ilules  of  Law  or 
K.quity,  be  a  Remainder  for  Years  of  a  Term  limited  after  an  Estate-tail,  neither 
directly,  nor  upon  Contingency,  as  in  Burges's  Case  ;  but  the  Law  will  allow  a  Re- 
mainder [234]  directly  upon  an  Estate  for  Life  ;  so  likewise  upon  a  Contingency,  if 
that  were  to  happen  during  the  (continuance  of  the  particular  Estate  :  But  this  Case 
is  a  Step  further  and  not  to  be  allowed ;  they  relieil  chiefly  upon  Child  and  Baylie's 
Case,  which  was  put  thus  by  Chief  Baron  Mountague  :  A  Devise  by  A.  of  a  Term  to 
William  his  eldest  Son  and  his  Assigns,  and  if  he  die  without  Issue,  tlien  to  Thomas 
his  youngest  Son  :  It  was  judged  in  the  Exchequer  Chamber,  to  be  a  void  Remainder, 
because  tliereby  a  Perpetuity  would  ensue  ;  tliough  it  was  argued  in  that  Case,  that  it 
was  given  upon  a  Contingency  to  the  younger  Son,  which  would  soon  be  determined, 
and  end  in  a  short  Time.  Chief  Baron  Montague  put  this  for  Law  :  A  Term  may  be 
limited  to  one  and  the  Heirs  Males  of  his  Body,  upon  a  Contingency  to  happen  first 
with  Limitation  over,  if  that  Contingency  do  not  happen,  it  is  a  good  Limitation  ; 
as  if  a  Term  be  limited  to  the  Wife  for  Life,  and  then  to  the  eldest  Son,  if  he  over-live 
his  Mother,  and  the  Heirs  Males  of  his  Body,  the  Remainder  over  to  a  younger  Son, 
if  the  eldest  Son  die  in  the  Life  of  the  Mother,  the  Limitation  to  the  second  Son  may 
be  good  ;  but  if  there  be  an  Instant  Estate-tail  ci-eated  of  a  Term,  though  there  be  a 
Contingency  as  to  the  E.xpectation  of  him  in  [235]  Remainder,  vet  this  is  such  a  total 
Disposition  of  a  Term,  as  after  which,  no  Limitation  of  a  Term  can  be  ;  and  so  the 
Judges  were  of  Opinion,  that  the  Plaintill  had  no  Right  to  the  Term,  but  the  Decree 
ought  to  be  for  the  Defendant. 

The  Lord  Chancellor  Nottingham  differed  from  the  Judges,  and  decreed  for  the 
Plaintifl.  He  put  some  Steps  or  Preliminaries,  which  he  agreed  with  them,  and  which 
were  clear. 

1.  That  the  Term  in  Question,  though  it  were  attendant  on  the  Inheritance  at 
first,  yet  upon  the  happening  of  the  Contingency,  it's  become  a  Term  in  Gross. 

2.  That  the  Trust  of  a  Term  in  (Jross  can  be  limited  no  otherwise  in  Equity,  than 
the  Estate  of  a  Term  in  Gross  can  be  limited  in  Law. 

3.  The  legal  Estate  of  a  Term  for  Years,  whether  it  be  a  long  or  a  short  Term, 
cannot  be  limited  to  any  Man  in  Tail,  with  the  Remainder  over  to  another  after  his 
Death  without  Issue,  this  is  a  direct  Perpetuity. 

i.  If  a  Term  be  limited  to  a  Man  ami  his  I.ssue,  and  if  that  Issue  die  without  Issue, 
the  Remainder  over,  the  Issue  of  that  Issue  takes  no  E.state  ;  and  yet  because  the 
Remainder  over  cannot  take  Place  till  the  Issue  of  that  Issue  fail,  that  Remainder  is 
void  too.     Reeve's  Case. 

[236]  y.  If  a  Term  be  limited  to  a  Man  for  his  Life,  and  after  to  his  first,  second, 
and  third  Son  in  Tail  successively  and  for  Default  of  such  Issue,  the  Remainder  over  ; 
though  the  Contingency  never  happen,  yet  the  Remainder  is  void,  though  there  were 
never  a  Son  born  to  him  ;  that  looks  like  a  Perpetuity.  Sir  William  Buckhurst's 
Case. 

(J.  One  Case  more,  and  that  is  Burges's  Case  :  A  Term  is  limited  to  one  for  Life, 
with  contingent  Remainders  to  his  Sous  in  Tail,  with  Remainder  over  to  his  Daughter  ; 
though  he  had  no  Son;  yet  because  it  was  Foreign  and  Distant  to  expect  a 
Remainder  after  the  Death  of  a  Son,  to  be  born  without  Issue  ;  that  having  a  Prospect 
of  a  Perpetuity,  was  adjudged  void. 

7.  If  a  Term  be  devised,  or  Trust  of  a  Term  limited  to  one  for  Life,  with  twenty 
Remainders  for  Life  successively,  and  all  the  Persons  in  iJs.se  at  the  Time  of  such 
Limitation  ;  these  are  all  good  Remainders. 

8.  A  Term  is  devised  to  one  for  eighteen  Years,  after  to  C.  his  eldest  Son  for  Life, 
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and  then  to  the  eldest  Issue  Male  of  C.  for  Life,  though  C.  had  not  any  Issue  Male  at 
the  Time  of  the  Devise,  or  Death  of  the  Devisor,  but  before  the  Death  of  C.  it's  good, 
being  a  Contingency  that  would  speedily  be  worn  out,  Cotton  and  Heath's  Case  ;  for 
[237]  there  may  be  a  Possibility  upon  a  Possibility,  and  a  Contingency  upon  a  Con- 
tingency, and  in  truth  every  executory  Devise  is  so ;  and  therefore  the  contrary  Rule 
given  by  Lord  Popham  in  the  Rector  of  Chedington's  Case,  is  not  Reason. 

These  Things  were  agreed  by  all. 

But  the  Point  is  :  The  Trust  of  a  Term  for  200  Years  is  limited  to  Henry  in  'J'aii, 
provided  if  Thomas  die  without  Issue  in  the  Life  of  Henry,  so  that  the  Earldom  shall 
descend  upon  Henry,  then  to  go  to  ('harles  in  Tail ;  and  whether  this  be  a  Limitation 
to  Charles  in  Tail  is  the  Question. 

My  Lord  Chancellor  conceived  it  a  good  Limitation  as  a  springing  Trust,  to  arise 
upon  a  Contingency,  and  which  is  not  of  a  remote  or  long  Consideration. 

As  for  the  legal  Reasons  of  this  Opinion,  they  were  these  : 

L  Many  Men  have  no  Estates,  but  what  consist  in  Leases  for  Years.  Now  it 
would  be  absurd  to  say,  that  he,  who  has  no  other  Estate  than  what  consists  in  Leases 
for  Years,  should  be  uncapable  to  provide  for  the  Contingencies  of  his  own  Family, 
though  they  are  directly  in  his  immediate  Prospect,  he  shall  not  make  Provisions  for 
Wife  and  Children  upon  Marriage. 

[238]  2-  it  was  the  Opinion  of  the  Lord  Chief  Justice  Pembertoii,  That  had  it 
been  thus  penned  it  had  been  good  :  If  Thomas  die  without  Issue  Male,  living  Henry 
so  that  the  Earldom  descend  upon  Henry,  then  the  200  Years  limited  to  him  and  his 
Issue  shall  cease  ;  but  then  a  new  Term  of  200  Years  shall  arise  and  be  limited  to  the 
same  Trustees,  for  the  Benefit  of  Charles  in  Tail.  Now  what  Difi'erence  is  there,  why 
a  Man  may  not  raise  a  new  springing  Trust  upon  the  same  Term,  as  well  as  a  new 
springing  Term  upon  the  same  Trust  l  It  is  true,  in  G  Ed.  G  in  the  Time  of  Lord 
Chancellor  Rich,  all  the  Judges  delivered  their  Opinion  ;  If  a  Term  of  Years  be  devised 
to  one.  provided  if  Devisee  die,  living  J.  .8..  then  to  go  to  J.  >S.  is  absolutely  void.  But 
in  lit  Eliz.  Dyer  fo.  277,  328,  it  was  held  by  the  Judges  to  be  a  good  Remainder,  and 
that  was  the  first  Time  that  an  executory  Remainder  of  a  Term  was  held  to  be  good. 
As  for  Child  and  Bayles's  Case,  the  Case  is  truly  reported  by  Crook  ;  A  Term  of 
seventy  Years  is  devised  to  Dorothy  for  Life,  then  to  William  and  his  Assigns  all  the 
rest  of  the  Term,  provided  that  if  William  die  without  Issue  living  at  the  Time  of  his 
Death,  then  to  Thomas,  which  is  in  Eii'ect  the  present  Case  ;  but  there  was  more  in 
it ;  William  had  the  whole  [239]  Term  to  him  and  his  Assigns.  Dorothy  was  E.xccu- 
trix,  and  granted  the  Lease  to  William  :  And  the  Record  goes  further.  After  the  Death 
of  Thomas  without  Issue,  it  was  to  go  to  the  Daughter,  which  was  a  plain  Affectation 
of  a  Perpetuity  ;  but  however  this  ('ase  is  contradicted  by  other  Resolutions.  Cotton 
and  Heath  before  cited,  and  Wood  and  Sanders  in  this  Court,  which  was  this,  a  long 
Lease  is  limited  and  declared  thus  :  To  the  Father  for  sixty  Years,  if  he  lived  so  long, 
then  to  the  Mother  for  sixty  Years,  if  she  lived  so  long,  then  to  John  and  his  Executors 
if  he  survived  his  Father  and  Mother,  and  if  lie  dietl  in  their  Life-lime,  having  Issue, 
then  to  his  Issue  ;  but  if  he  die  without  Issue,  living  the  Father  or  Mother,  then  the 
Remainder  to  Edward  i]i  Tail  ;  John  died  without  issue  in  the  Life-time  of  the  Father 
and  Mother  :  It  was  resolved  by  Lord  Keeper  Bridgman,  assisted  by  two  Judges, 
That  the  Remainder  to  Edward  was  good:  The  whole  Term  had  vested  in  John,  if 
he  had  survived  ;  yet  the  Contingency  never  happening,  and  so  wearing  out  in  the 
Compass  of  two  Lives  in  Being,  the  Remainder  over  to  Edward  might  well  be  limited 
upon  it. 

[240]  Object.  Where  will  you  stop  if  not  at  Child  and  Bayles's  Case. 

Resp.  Every  where,  where  there  is  apparent  Danger  of  a  Perpetuity  :  but  so  is 
not  this  Case. 

The  equitable  Reasons  were  : 

1.  It  was  Prudence  in  the  Earl  to  take  Care,  that  uiicn  the  Honour  descended 
upun  Henry,  a  little  better  Support  should  be  given  to  Charles,  who  was  the  next 
Man,  and  trod  upon  the  Heels  of  the  Inheritance. 

2.  It  was  very  probable  and  almost  morally  certain,  that  Thomas  would  die  with- 
out Issue,  he  being  not  of  a  good  State  of  Body  or  Mind,  and  while  such,  they  were 
circumspect  that  he  should  not  marry.  ,     ,  j 

3.  It's  an  hard  Thing  for  a  Son  to  tell  liis  Father,  That  the  Provision  he  lias  made 
for  his  younger  Brothers  is  void  in  Law  :  But  it  is  much  harder  for  him  to  tell  him  so 
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in  Chancery,  for  tliere  no  Conveyance  is  ever  to  be  set  aside,  where  it  can  be  supported 
by  a  reasonable  Construction.  The  Law  doth  in  many  Cases  allow  of  a  future  Contin- 
gent Estate  to  be  limited,  where  it  will  not  allow  a  present  Remainder  to  be  limited  : 
A  Man  hath  an  Estate  limited  to  him,  his  Heirs  and  Assigns  (this  is  a  Fee-simple)  but 
if  he  die  without  Issue,  living  J.  S.,  or  in  such  a  short  Time  to  J.  D.  this  is  [241]  good. 
Though  it  be  impossible  to  limit  a  Remainder  of  a  Fee  upon  a  Fee,  yet  it's  not  impos- 
sible to  limit  a  contingent  Fee  upon  a  Fee.  Pell  and  Browne's  Case,  If  a  Lease  comes 
to  be  limited  in  Tail,  the  Law  allows  not  a  present  Remainder  to  be  limited  thereupon ; 
yet  it  will  allow  a  future  Estate  arising  upon  a  Contingency  only,  and  that  to  wear 
out  in  a  short  Time.  The  Limitation  in  Wood  and  Sander's  Case  is  after  an  express 
Entail,  and  yet  adjudged  good  ;  because  it  was  a  Remainder  upon  a  Contingency  that 
was  to  happen  during  two  Lives,  which  was  but  a  short  Contingency,  and  the  Law 
might  very  well  expect  the  happening  of  it :  But  our  Case  is  stronger,  because  it  is 
only  during  one  Life. 

It  was  decreed  the  Plaintiff  should  enjoy  this  Barony  for  the  Residue  of  the 
Term  ;  and  the  Defendant's  to  make  him  a  Conveyance  accordingly,  and  to  account 
with  the  Plaintiff  for  the  Profits  received  since  the  Death  of  Duke  Thomas,  and  which 
they  or  anj'  of  them  might  have  received  without  wilful  Default. 

The  Duke  of  Norfolk  exhibited  a  Bill  of  Review  in  Chancery,  to  which  Charles 
Howard  put  in  a  Plea  and  Demurrer,  which  was  argued  before  Lord  Keeper  North, 
and  he  over-ruled  the  said  Plea  and  Demurrer,  and  reversed  the  LordChancellor'sDecree. 
[242]  Rut  afterwards  this  Decree  was  reversed  in  Parliament,  and  the  first  Decree 
athrmed  in  Behalf  of  Charles  Howard. 

Turner  contra  Crank. 

34  Car.  2,  f.G68  [1682-83]. 

Copyhold  Mortgage. 

■I'hat  Robert  Newell  and  his  Wife,  for  £220  paid  by  the  Plaintiff's  Wife,  Susan,  then 
a  Widow,  did  surrender  the  Copyhold  Premisses  to  the  Use  of  the  said  Susan  and  her 
Heirs,  on  Condition  that  on  the  said  Robert  Newell  and  his  Wife's  paying  to  the  said 
Susan,  her  Executors  and  Assigns  £230  in  March  next,  after  then  the  Mortgage* to  be 
void,  and  the  Money  not  being  paid,  the  said  Susan  was  admitted  to  the  Premisses, 
and  afterwards  married  the  Plaintiff',  and  they  received  the  Profits  of  the  Premisses  ; 
and  afterwards  Susan  died  Intestate,  no  Ways  indebted,  leaving  Susan  her  Daughter 
by  the  Plaintiff  her  Heir  an  Infant ;  and  the  said  Susan  the  Infant  was  admitted  by  the 
Plaintiff  her  Guardian,  as  Heir  to  Susan  the  Mother,  who  received  the  Profits,  and  died, 
leaving  the  Defendant  Jane  Crane  her  Ainit  as  Heir,  and  she  was  admitted  ;  and  the 
Plaintiff,  on  Susan  the  Daughter's  Death,  took  Administration  of  Susan  the  Mother's 
Estate,  and  claims  the  mortgaged  Lands;  insisting.  That  tho'  the  Defendant  Jane 
[243]  was  Heir  to  Susan  the  Daughter,  who  was  Heir  to  Susan  the  Mother,  yet  the 
Preiiiisses  being  a  Mortgage  belonged  to  liim  as  Administrator  to  Susan  the  Mother. 

Tliis  Court  would  consider  of  this  Case,  and  of  Cases  of  Mortgages  in  Fee  where  no 
Covenant  is  made  for  the  Pajment  of  the  Mortgage  Money  to  the  Executor  or  Adminis- 
trator, and  no  Debts  owing  by  the  Mortgagee ;  whether  the  Heir  or  Administrator 
of  the  Mortgagee  shall  have  the  Lands. 

This  Court,  vipon  reading  Precedents,  declared.  That  it  was  fully  satisfied  that  the 
I  laintiff,  as  Administrator  to  the  said  Susan,  ought  not  to  have  the  mortgaged  Premisses 
from  the  Defendant  Jane  Crane,  the  Heir  of  the  Heir  of  the  said  Mortgagee,  but  the 
said  Jane  ought  to  enjoy  the  same  ;  and  dismissed  the  Plaintiff's  Bill. 

Dowse  contra  Percivall. 

34  Car.  2,  f.  180  [1G82-83]. 

Lessee  purchased  the  Inheritance  in  Trustees  Names,  and  dies  Intestate  :  This  Lease 

shall  attend  the  Inheritance. 

The  Plaintiff's  Father,  John  Dowse,  took  a  Lease  of  the  City,  and  afterwards  pur 
chased  the  Inheritance  in  Trustees  Names,  for  him  and  his  Heirs,  and  the  said  Dowse 
died  Intestate  ;  the  Defendant  his  Wife  (as  Administratrix)  claims  his  Lease  to  belong 
to  liis  personal  Estate.     [244]  This  Court  decreed  it  to  attend  the  Inheritance. 
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Magistr',  &c.  Univeesit'  Coixeg'  in  Oxon'  contra  Foxcroft. 
34Car.  2,  f.  522  [1682-83]. 
A  Decree  and  Sequestration  against  one  wlio  dies  ;  this  sliall  not  l)e  revived  against 

his  Heir  or  real  Estate,  tlio'  it  were  for  Money  payable  on  the  behalf  of  a  Charity. 

The  Bill  is  to  revive  a  former  Decree  made  against  the  Defendant's  Father,  whereby 
the  said  Defendant's  Father  was  decreed  to  pay  the  Plaintiff'  £2000  and  Interest. 

To  which  the  Defendant  demurs,  for  that  the  said  Defendant's  leather,  against 
whom  the  said  Decree  and  a  Sequestration  is  had,  is  dead  ;  whereupon  tlie  Sequestra- 
tion being  granted  purely  for  his  Contempt  of  a  Decree,  which  was  for  a  personal  Duty 
only,  and  determined  by  his  Death,  and  therefore  ought  not  to  be  revived  against  the 
Defendant  his  Heirs,  nor  is  his  real  Estate,  in  the  hands  of  his  Heir,  chargeable  with 
the  personal  Duty,  or  Decree  for  a  personal  Duty. 

The  Plaintiff  insisted.  This  is  a  Case  of  Extreniity,  being  on  the  Behalf  of  a  Charity, 
and  the  Defendant  endeavours  to  deprive  the  Plaintiff  of  £2000  given  for  the  purchasing 
£100  per  Annum,  for  maintenance  of  two  Fellows  of  a  College. 

[245]  His  Lordsliip  declared,  That  the  Decree  being  for  a  personal  Duty,  ought  not 
to  be  revived  against  the  Defendant  as  Heir,  and  allowed  the  Demurrer  and  dismissed 
the  Bill. 

DoMiN.\  D.\CRES  conlra  Chute. 

34Car.  2,  f.  861  [1082-83]. 

Costs. 

The  Matter  controverted  is  touching  Costs  ;  the  Plaintiff  had  a  decree  15  Car.  2 
[1663-64]  against  the  Defendant's  Father  deceased,  and  that  the  Plaintiff  should  have 
her  Costs  of  that  Suit,  and  the  said  Costs  being  taxed,  they  became  part  of  that  Decree, 
as  much  as  if  they  had  been  named  in  the  Decree  in  Certainty. 

The  Defendant  insisted,  That  upon  the  first  Hearing,  Costs  were  only  reserved  till 
after  Eeport,  and  upon  hearing  Exceptions  to  that  Report,  nothing  was  said  touching 
Costs  ;  but  in  the  Order  of  confirming  the  last  Report  in  that  Cause,  Costs  are  directed 
to  be  taxed,  but  the  Defendant's  Father  by  Name  was  to  pay  them,  and  by  the  Decree, 
as  it  is  inrolled,  the  Reversion  of  the  Lands  in  Question  was  directed  to  stand  charged 
with  the  Debts  and  Damages,  but  not  with  the  Costs  ;  and  the  Costs  were  given  as  a 
personal  Thing,  and  died  with  the  Defendant's  said  Father,  and  cannot  affect  the  said 
Estate  [246]  wliich  was  the  Grandfather's,  and  the  Plaintiff  could  not  have  revived  her 
Suit  for  the  Costs  alone. 

This  Court  declared.  That  though  it  may  be  true,  that  a  Suit  cannot  be  revived  for 
Costs  alone,  where  there  is  no  Duty  decreed,  because  it  is  the  Laches  of  the  Party,  not 
to  get  them  taxed  where  there  is  nothing  else  in  Demand  :  yet  when  there  is  a  Duty 
decreed,  and  Costs  awarded  by  the  same  Decree  which  is  signed  and  inrolled  in  the  Life 
of  the  Party,  it  would  be  unreasonable,  that,  by  the  Defendant's  delaying  tlie  Account, 
the  Costs  should  be  lost,  which  could  not  properly  be  taxed  till  the  final  Decree,  and 
when  the  Charge  of  Suit  is  at  an  end  :  And  this  Court  further  declared,  that  the  Costs 
when  taxed  may  he  recovered  out  of  the  Assets,  as  in  the  Case  of  Heirs  and  Executors 
at  the  Common  Law  ;  and  this  Court  looks  upon  the  Wording  of  the  Decree  in  that 
Manner,  to  proceed  from  the  Difference  between  the  Debt  and  Costs,  the  Debt  not  being 
chargeable  upon  the  Person  at  all,  and  the  Costs  chargeable  upon  the  Person  as  well 
as  the  Assets,  and  it  were  unjust  to  expound  the  Decree,  by  charging  the  Person  to 
discharge  the  Assets  from  Payment  of  (  osts,  to  which  they  are  naturally  chargeable, 
uidess  they  have  been  paid  by  the  Defendant's  Father. 

[247]  This  Court  therefore  though  fit,  that  the  Costs,  from  the  Time  that  they 
were  taxed,  should  carry  Interest  and  charge  the  Assets  by  Discent ;  and  ordered  the 
Account  to  be  taken  by  the  Master  accordingly. 

Windham  conlra  Jennings. 
34  Car.  2,  f.  776  [1682-83]. 
Mortgage  for  £2000,  before  which  Time  the  Mortgagor  borrowed  of  liim  that  was  after 
the  Mortgagee  £300  which  was  agreed  to  be  secured  by  the  said  Mortgage,  both  Siuus 
must  be  paid  upon  the  Redemption. 
That  Sir  George  Crooke  mortgaged  Lands  in  28  Car.  2  [1676-77],  to  the  Defendant 
for  £2000  and  died,  and  th'e  Plaintiff  being  his  Heir  prays  a  Redemption. 
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But  the  Defendant  insists,  That  tlie  said  Sir  George  Crnoke,  before  tlie  Mortgage 
borrowed  of  the  Defendant  £.'500  on  Bond,  (viz.)  in  1672,  and  the  Defendant  insists  it 
was  acreed  to  be  secured  also  by  the  said  Mortgage,  but  the  Plaintiff  is  not  willing  to  pay 
that  :  only  will  redeem  the  Mortgage. 

This  Court  decreed  the  I'laintiff  to  i)ay  to  the  Defendant  both  the  £2000  and  the 
£300.  and  then  the  PlaintilT  to  redeem.  For  he  that  will  have  Equity  must  do  Equity, 
see  Max.  Eq.  fo.  1,  Ac     I  Vcrn.  215.     2  Cba.  C.  Kil,  I  HI,  195,  frc.  ibid. 

[248]  NoELL  &  al'  con.  Robinson. 

34  Car.  2,  f.  1G8  &  178  [1682-83]. 

Bill  to  answer  to  Devisees. 

The  Case  being  (viz.)  That  Sir  Martin  Noell  deceased,  Father  of  tlie  PlaintifT,  being 
seised  in  Fee  of  a  Moiety  of  a  Plantation  in  the  Barbadoes,  called  Horn-Hall,  with  the 
A])purtenances  ;  and  being  legally  entitled,  by  the  Laws  and  Customs  of  the  said  Island, 
to  dis])ose  thereof,  by  bis  Will  in  Writing  devised  the  same  unto  the  Plaintill's  Nathaniel, 
flrace,  Elizabeth,  and  one  Theodoras  Noell,  and  Sir  Martin  by  his  Will  appointed  the 
DefendaiU  Pubinson  to  supply  the  said  Plantation  with  all  Necessaries  during  the  Minor- 
ities of  the  IMaintilTs,  and  to  receive  the  Profits  in  Trust  for  the  Plaintiffs,  and  for  his 
Care  therein  gives  him  an  Allowance,  and  made  his  Son  Martin  Noell,  and  Theodonis 
Noell  deceased,  and  the  Defendant  Robinson  his  Executors ;  and  the  Defendant 
Robinson  proved  the  Will,  and  took  on  him  the  Execution  thereof,  and  Management 
of  the  Plantation,  and  assented  to  the  Legacy  and  Bequests  of  the  Plaintiffs  ;  and  in 
Performance  of  such  Trust  and  Assent,  leased  the  Premisses  to  one  John  Worsam 
for  twenty  Years,  at  20,000  lb.  Weight  of  Sugars  Rent  per  Antnim,  in  the  Trust 
for  the  Plaintiffs  the  Devisees  ;  and  since  bave  conveyed  [249]  away  the  same  to  one 
Falkner  and  others  to  defeat  the  Plaintiffs  ;  so  the  Bill  is  to  call  tiie  Defendant  Robin- 
son and  Falkner  to  account  for  the  Profits  of  the  Premisses,  and  to  convey  their 
Interest  to  the  Plaintiffs. 

The  Defendants  insist.  That  by  the  Custom  of  the  said  Island  of  Barbadoes,  where 
the  said  Premisses  are,  the  said  Sir  Martin  liad  not  Power  to  make  such  Devise  of  the 
Premisses  to  the  Plaintiff's,  he  being  then  much  indebted  to  several  Persons,  and  the 
said  Defendant  Robinson  had  paid  several  Debts  for  him  ;  and  insist,  That  the  said 
Lease  made  to  Worsam,  was  done  without  due  Consideration,  and  not  with  any 
Intent  thereby  to  assent  to  the  Lease  to  the  Plaintiffs,  and  deprive  the  Creditors  of  their 
just  Del)ts,  or  in  any  sort  to  exempt  the  Estate  therefrom,  nor  had  no  reason  so  to  do, 
he  being  bound  with  the  Testator  in  several  Securities  to  several  Persons  in  several 
Sums  of  Money  ;  and  employed  all  the  Profits  he  received,  as  also  500  and  odd  Potnids 
for  Worsam's  Lease,  for  the  payment  of  Sir  Martin's  Debts,  amounting  to  £30,000, 
and  so  the  Testator's  Estate  ouglit  to  pay  Debts,  and  not  to  be  subject  to  his  Will  ;  and 
the  said  Defendant,  believing  the  Premisses  to  be  as  Lands  of  Inheritance,  made  the 
said  Lease  to  Worsam  a  Creditor  of  Sir  Martin's,  but  is  since  advised  it  [250]  is  a  Chattel, 
and  liable  to  the  Payment  of  his  Debts. 

But  the  Plaintiffs  insisted,  That  by  the  said  Lease  to  Worsam,  and  Reservation  of  the 
Rent  thereon  to  himself  in  Trust  for  the  Plaintiffs,  he  had  placed  the  Estate  in  such 
Manner,  that  the  same  could  never  by  any  subsequent  Act  come  into  the  Administra- 
tion of  the  Estate  of  Sir  Martin  ;  and  that  every  Act  of  tlie  Defendant  Robinson  was  a 
jilaiii  Assent  to  the  Legacy  to  the  Plaintiffs  ;  and  it  is  jilain  the  Premisses  were  devise- 
able,  and  so  the  Plaintiff's  Title  plain  and  undoubted,  and  the  Plaintiff's  ought  to  have 
a  Decree  against  the  Defendant,  to  account  to  them  for  the  said  Estate,  and  ought  to 
have  the  Benefit  of  the  said  Lease. 

The  Defendant  further  insisted.  That  by  such  imprudent  Act,  as  aforesaid,  he 
ought  not  to  be  devested  of  the  Estate,  but  it  ought  to  go  to  pay  Sir  Martin's  Debts. 

This  Court  declared,  That  by  the  said  Clause  in  the  Lease  to  Worsam,  the  Defendant 
had  assented  to  the  Plaintiffs  Legacies,  given  them  by  the  Will  of  their  Father  ;  and 
that  the  Devise  by  the  Will  was  a  good  Devise,  and  that  the  Premisses  did  well  pass 
thereby  ;  and  that  the  said  Act  of  the  Defendant  Robinson  being  voluntary,  had  put 
the  Estate  out  of  the  [251]  Power  of  the  Creditors  of  Sir  Martin,  or  out  of  tlie  Power 
of  any  Administrator  de  bonis  non  of  him,  and  decreed  the  Plaintiff's  to  have  the  Benefit 
of  the  Premisses,  and  of  the  Lease  to  Worsam,  and  the  Defendants  to  assign  their 
Interests  to  the  Pkiintiffs  accordingly. 


i' 
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But  the  said  Defendant  desiring  a  Ite-hearing  of  the  Cause,  which  was  on  the  20th 
of  Nov.  1682,  when  the  Defendant  insisted,  That  tlie  said  Lease  could  ii<jt  be  an  Assent, 
for  tliat  tlie  Defendant  Robinson  then  claimed  the  Premisses,  not  as  Executor,  or 
otherwise  than  only  as  Trustee  for  the  Devisees,  whose  Inheritance  he  then  took  the 
same  to  be,  and  not  as  personal  Estate,  upon  which  and  other  grounds  the  Defendant 
insists,  tlie  said  Rent  and  Reversion  of  the  I'reniis.ses,  expei-tant  on  the  Determinalion  ot 
the  Lease,  was  and  ouglit  to  be  of  the  Testatur's  per.sonal  Estate, and  tn  go  in  1  he  rjrdinary 
t'ourse  of  Administration,  and  to  an  Administrator  de  bonis  nun,  and  be  liable  to  Debt.s. 

His  Lordship,  notwithstaniling  wliat  was  now  urged  by  the  Defendant,  declared, 
he  saw  no  Cause  to  alter  the  foi'iner  Decree,  but  confirmed  the  same. 

[252]  This  Decree  reversed  by  the  Lord  Keeper  North,  and  in  1 083,  fo.  1 08,  he  hcai  d 
this  Cause  upon  the  whole  Merits,  and  ordered  an  Account. 

And  in  1686  The  Lord  Chancellor  Jefferys  reheard  this  Cau.se  upon  the  Merits, 
and  confirmed  my  Lord  Chancellor  Finch's  Decree,  and  discharged  my  Lord  North's 
Decree. 

Benson  contra  Bellasis. 

34Car.  2,f.  848[lC82-83]. 

Marriage  Agreement. 

This  Cause  having  received  a  Hearing  before  the  Ivord  Chancellor  Nottingham. 
11  July,  33  Car.  2  [1681-82],  who  made  a  Decree  for  excluding  the  Defendant  Dame 
Dorothy,  Administratrix  of  Robert  Benson  the  Plaintiff's  Father,  from  having  anv 
Part  of  his  personal  Estate  ;  and  the  said  Cause  being  heard  10  July,  35  Car.  2  [1683]. 
before  the  Lord  Keeper  North,  who  decreed  the  said  Defendant  Dame  Dorothy  to  re- 
tain to  her  own  Use  one  third  Part  of  the  said  personal  Estate  of  the  said  Rob.ert  Ren.son  ; 
and  the  said  Cause  being  again  re-heard  this  Day  by  the  Lord  Chancellor  Jcfl'crys. 

The  Case  being,  that  the  said  Robert  Benson,  on  his  Marriage  with  the  Defendant 
Dame  Dorothy,  for  the  settling  of  a  Jointure  on  the  said  Dorothy,  in  full  of  [253]  all 
Jointiu'es,  Dowers  and  Thirds,  which  she  might  claim  out  of  his  real  and  per.sonal 
Estate,  conveyed  Lands  to  the  Use  of  himself  for  Life,  and  after  to  the  said  IJorothy 
for  Life,  in  full  of  all  Jointures,  &c.  as  is  aforesaid,  with  this  Proviso,  That  if  the  said 
Dorothy  should,  after  the  Death  of  the  said  Robert  Benson,  have  or  claim  to  have, 
or  should  recover  any  other  Part  of  the  Lands  or  Tenements,  or  any  Part  of  the  jiersonal 
Estate  of  the  said  Robert,  by  the  Custom  of  the  Province  of  York,  or  by  any  otlier 
Means  whatever,  other  than  what  the  said  Robert  Benson  should  give,  bequeath  or 
settle  upon  or  to  her  ;  That  then  the  Feoffees  therein  named  should  be  seised  of  all 
the  Premisses  settled  in  Use  upon  the  said  Dorothy,  to  the  LTse  of  Sir  Henry  Thomjison 
and  Mr.  Grayhani,  their  Executors,  .Administrators  and  Assigns  for  sixty  Years,  to 
commence  from  the  Death  of  the  said  Robert,  if  the  .said  Dorothy  should  so  loTig  live  ; 
upon  special  Trust,  that  the  said  Thompson  and  CJraham  should  receive  the  Profits 
of  the  Premisses  limited  in  the  Jointure,  and  they  should  dispo.se  thereof  to  such  Persons 
and  their  Uses,  as  should  be  danuiified  by  the  .said  Dorothy's  Perception  of  the  Profits 
of  any  other  Lands  of  the  said  Robert,  or  the  Taking  or  Recovery  of  any  Part  of  the 
personal  Estate,  other  than  what  [254]  should  be  given  or  bequeathed,  until  the  re- 
spective Values  of  the  Profits,  or  Values  of  such  personal  Estate  shoukl  be  fully  satisfied, 
and  the  Residue  of  the  said  Profits  to  remain  to  the  said  Dorothy. 

That  the  said  Robert  dying  Intestate,  and  the  said  Dorothy  adminisfring  at  York, 
and  in  the  Prerogative  Court  of  Canterbury,  as  (iuardian  to  the  Plaintiff"  Robert. 
possessed  the  real  and  personal  Estate,  pretends  a  Right  to  some  Part  of  the  personal 
Estate  by  the  said  Administration,  notwithstanding  the  .said  Marriage  Settlement. 

The  Lord  Chancellor  Nottingham  declared,  the  said  Dorothy  was  hound  by  the 
said  Marriage  Agreement,  and  the  Administration  ought  to  have  been  granted  to  her. 
and  that  however,  the  same  ought  not  any  Ways  to  avail  her  ;  for  that  it  would  be 
contrary  to  the  said  Settlement  and  Agreement,  and  that  the  said  Dorothy  ought  not 
to  claim  any  Part  of  the  real  Estate,  other  than  what  was  .settled  on  her  by  the  said 
Deed,  or  any  of  tin  personal  Estate  ;  and  decreed  accordingly. 

But  the  Defendant  Dorothy  insisted,  Tliat  the  Lord  Kee]5er  North  had  adjudged  one 
Third  of  the  personal  Estate  to  [255]  belong  to  the  Defendant,  by  Virtue  of  tlie  •^aid 
Administration,  and  was  an  accruing  Right  not  barred  by  the  ^L^r^iage  Agreement. 

The  Lord  Chancellor  Jefferys,  on  reading  the  said  Marriage'  Settlement  and  tlie 
said  two  former  Orders,  declared,  That  the  said  Order  for  the  excluding  of  the  said 
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Defendant  Doiotliy  from  having  any  Part  of  the  personal  Estate,  was  a  just  Order, 
and  ought  to  stand  and  be  pursued ;  and  that  the  .said  Order  of  the  Lord  Keeper 
North's  before  mentioned  ought  to  be  set  aside  ;  and  decreed  accordingly. 

Stapi.eto.\  con.  DoM.  Sherwood. 

34  Car.  2,  f.  732  [1682-83]. 

Bill  for  Distribution  of  the  personal  Estate  in  York  Province. 

That  Sir  Phihp  Staplcton  the  PlaintilT's  Fatlier.  on  his  Marriage  with  iiis  first 
Wife,  settled  tlie  Manor  of  Warter  in  the  County  of  York,  whereby  he  made  himself 
but  Tenant  for  Life,  tlie  Inheritance  vesting  in  the  Plaintiff  his  eldest  Son  ;  and  Sir 
Piiilip  had  Issue  by  his  fiist  Wife,  the  Plaintiff  his  eldest  Son,  Robert  his  second  Son, 
and  Marv  who  married  the  other  Plaintiff,  the  Lord  Merrion.  That  Sir  Philip  in 
104"  by  Will  devi.sed  to  his  said  Son  Robert  a  Rent-charge  of  £40  per  Annum,  to  be 
issuing  out  of  the  said  Manor  ;  and  afterwards  the  said  [256]  Robert  died,  and  the 
Defendant  Dorothy  his  Relict  administred  to  the  said  Roberts  personal  Estate  ;  so 
the  Plaiiititt's  Bill  is  to  have  Distribution  of  his  personal  Estate. 

The  Defendant  Dorothy  insisted,  that  she,  as  Widow  of  her  .said  late  Husband 
Robert,  by  the  Cu-stom  of  York,  is  intitled  to  a  Moiety  of  the  .said  personal  Estate  ; 
and  by  the  late  Act  for  settling  Intestates  Estates,  the  said  Defendant  is  intitled  to 
the  other  Moiety,  and  insisted.  That  Sir  Philip  having  Issue  by  several  Venters  which 
are  yet  alive,  or  their  Representatives,  they  are  equally  intitled  witli  the  Plaintiff 
Stapleton. 

This  Court  declared  a  Distribution  of  the  said  personal  Estate,  according  to  Law, 
to  be  made  amongst  the  Plaintiff  Stapleton,  and  the  Child  of  the  Lord  Merrion,  as 
also  the  Brothers  and  Sisters  of  the  said  Robert,  as  well  those  of  the  half  Blood,  as 
those  of  the  whole  Blood,  and  their  respective  Lineal  Representatives,  who  are  to  be 
called  into  the  Account. 

And  as  to  the  Point,  whether  the  Lord  Merrion  and  his  Child  have  the  Right  to 
his  Wife's  Share  of  the  Estate,  a  Case  is  to  be  made. 

That  the  Master  to  whom  the  Account  of  the  Intestate's  personal  Estate  was  referred, 
hath  allowed  to  the  Defendant  [257]  Dorothy  the  Administratrix,  a  Moiety  of  the  said 
Estate  of  the  said  Intestate's  dying  without  Issue,  and  hath  distributed  the  other 
Moiety  amongst  tlie  Intestate's  Kindred,  Brothers  and  Sisters.  W'hereas  by  the  Custom 
of  the  Province  of  Y^ork,  she  is  not  only  to  have  a  clear  Moiety  of  the  personal  Estate 
of  her  said  Hasband  so  dying  without  Issue  after  Debts,  &c.  but  by  the  late  Statute 
for  settling  Inte.states  Estates,  slie  is  to  have  a  Moiety  of  the  other  Moiety. 

The  Plaintiff  insists,  That  there  wa.^  no  Colour  for  the  Defendant  to  have  a  Moiety 
of  the  remaining  Moiety,  the  said  Statute  leaving  the  Custom  as  it  was,  without  Addi 
tion,  Diminution  or  Inlargement  ;  but  the  Widow  was  to  have  only  a  Moiety,  and 
the  other  Moiety  to  be  distributed  amongst  the  next-  of  Kin. 

This  Court,  for  the  fiu-ther  Satisfaction,  ordered  the  Lord  Archbishop  of  the 
Province  of  Y^ork  to  certify,  when  a  Man  dies  Intestate  within  that  Province  without 
Issue,  after  his  Debts,  &c.  paid,  how  the  Residue  is  to  be  distributed  by  the  Custom 
of  the  Province. 

The  Bishop  certified.  That  in  such  Cases  as  aforesaid,  the  W'idow  of  the  Intestate, 
by  the  Custom  of  the  Province,  had  usually  allotted  to  her,  one  Moiety  of  the  clear 
personal  Estate,  and  the  other  Moiety  [258]  liath  been  distributed  amongst  the  next  of 
Kin  to  the  Intestate  ;  and  that  had  been  the  constant  Practice  of  the  Ecclesiastical 
Court  at  Y'ork. 

The  Plaintiff  insisted,  That  the  Custom  of  that  Province  is  excepted  out  of  the 
Act  of  Parliament,  and  if  it  were  within  the  Act,  it  ought  to  have  the  more  favourable 
Construction  on  their  Part,  because  it  was  made  in  Favour  of  them,  and  not  of  the 
Widow  and  Administratrix,  who,  before  the  said  Act,  usually  went  away  with  the 
whole  Estate,  unless  more  particular  Instances  prevented. 

This  Court,  declared.  They  could  not  expound  the  Act,  to  give  the  Defendant  more 
than  a  Moiety,  that  being  the  Proportion  allotted  to  her  by  the  Custom,  and  also  by 
the  Act,  if  it  had  not  been  a  Case  within  the  Custom  ;  which  Custom  is  confirmed, 
because  it  appoints  the  same  Kind  of  Distribution  with  the  Act,  and  it  would  be  a 
Strein  to  give  her  more  than  a  Moiety,  Part  by  the  Custom  and  Part  by  the  Act ;  and 
refers  to  the  Master's  Report  made  in  this  Cause. 
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[259]  Coventry  contra  Hall. 

34  Car.  2,  f.  3.30  [1682-83]. 

Bill  for  mean  Profits. 

That  Sir  Thomas  Thynn,  Father  both  of  Sir  Henry  Frederick  Tliynn,  and  Sir 
James  Thynn,  conveyed  to  Sir  Henry  Frederick,  and  the  Heirs  Males  of  his  Body, 
expectant  after  the  Decease  of  him  the  said  Sir  Thomas,  the  Manor  of  Hempsford 
and  other  Lands,  and  soon  after  died,  and  the  said  Sir  Henry  Frederick  posse.ssed  the 
said  Premisses  ;  but  Sir  James  Thynn,  pretending  the  said  Conveyance  was  defective. 
Sir  Henry  Frederick  in  Oct.  1G.50,  obtained  a  Decree,  that  the  said  Sir  Henry  Frederick 
and  the  Heirs  of  his  Body,  should  enjoy  the  said  Premisses  against  the  said  Sir  James 
Thynn  and  his  Heirs,  according  to  the  Intent  of  the  said  Settlement.  That  Sir  James 
Thynn  insisting.  That  Sir  Thomas  was  but  Tenant  for  Life,  and  not  seised  in  Fee  of 
the  Premisses,  having  suffered  Recoveries,  so  that  the  Freehold  was  in  the  said  Sir 
James,  or  some  other  for  his  Use,  by  Virtue  whereof  he  received  the  Profits  which 
Sir  Henry  Frederick  ought  to  have  received  :  That  Sir  Henry  not  being  able  to  recover 
the  .said  mean  Profits  at  Law,  by  Reason  of  the  Defect  in  the  said  Conveyance,  which 
is  now  supplied  and  settled  by  the  said  Decree  and  Act  of  Parliament ;  so  that  the  said 
Sir  Henry  hath  the  Right  to  the  said  Profits  [260]  ''md  Writings ;  so  the  Bill  is  to 
be  relieved  for  the  same,  and  to  have  an  Account  thereof. 

The  Defendant  insisted,  That  there  ought  to  be  no  Account  of  the  mean  Profits, 
the  Demand  thereof  being  very  old,  and  is  grounded  on  a  Decree  in  a  former  Cause, 
whereby  a  Defect  in  a  Conveyance,  under  which  the  Plaintiffs  Claim,  was  supplied, 
and  there  is  no  Provision  in  the  said  Decree  for  mean  Profits,  though  the  Bill  originally 
was  such,  as  this  Court  might  have  decreed  mean  Profits  ;  and  when  the  Decree  was 
made,  it  was  not  granted,  nor  any  farther  Relief  than  only  Posses.sion,  and  the  Posses- 
sion hath  been  so  unconstantly  in  any  one  Person,  that  it  is  very  difficult,  especially  after 
so  long  Time  against  an  Executor,  that  is  no  Way  privy  to  the  Account  of  the  Testator. 

The  Plaintiff  insisted,  That  though  the  Demand  on  the  Decree  is  antient,  and 
a  Prosecution  hath  been  for  the  same  ever  since,  and  the  Right  being  determined, 
the  Plaintiff  ought  to  have  an  Account  of  the  mean  Profits  as  the  Consequences  of 
that  Right ;  though  the  original  Bill  might  pray  an  Account,  and  the  Decree  be  silent 
as  to  that  Point. 

This  Court  declared,  That  considering  this  Case  as  if  there  were  no  Act  of  Parlia- 
ment, the  Plaintiff  hath  a  Right  to  [261]  demand  an  Account,  upon  an  Equity  that 
ariseth  on  the  .Marriage  Agreement,  and  Settlement  made  in  Pursuance  thereof,  not- 
withstanding the  Length  of  Time,  for  that  the  Plaintiffs,  or  their  Testator,  could  not 
come  sooner  than  when  the  Title  was  cleared  ;  and  the  Objection  raised  from  the 
Shortness  of  the  former  Decree,  is  not  material  to  j)rejudice  the  Plaintiff's  Demand, 
for  that  there  could  not  then  be  any  Decree  for  Profits,  the  said  Sir  James  pretending 
Title  as  Tenant  in  Tail,  and  that  Sir  Thomas  was  but  Tenant  for  Life;  so  now  the 
Right  being  cleared,  the  Plaintiff  ought  to  have  an  Account  of  the  mean  Profits  from 
the  Time  the  Right  accrued  ;  and  decreed  accordingly. 

The  Defendant  appealing  from  the  said  Decree  made  by  the  Lord  Chancellor  Finch. 
to  the  Lord  Keeper  North,  the  Case  was  heard  ah  integro,  and  the  Lord  Keeper 
on  hearing  the  Decree  in  1050,  and  the  Decree  of  the  Lord  Finch  read,  declared,  that 
there  was  nothing  in  the  Case  but  the  Loss  of  Time  ;  and  though  the  Decree  in  1650 
was  silent  as  to  the  mean  Profits,  yet  the  same  ought  to  be  no  Objection  to  the  Right  ; 
and  though  it  was  omitted  by  the'Decree  in  1650,  yet  it  ought  in  Justice  to  have  been 
decreed  for  the  mean  Profits,  as  well  as  for  the  Right  of  the  Title,  it  being  an  Accessary 
to  the  Decree,  and  it  ought  to  be  judged  [262]  """c  pro  tunc,  there  being  no  Bar  against 
it ;  and  confirmed  the  Decree  made  by  the  Lord  Finch. 

GlKLiNG  contra  DoM.  LowTHER  &  Al'. 

3i  Car.  2,  f.  148  [1682-83]. 

Payment  of  Debts. 

That  Sir  Thomas  Leigh  deceased,  late  Father  of  the  Defendants  John,  Thomas 
and  WooUey  Leigh,  became  indebted  to  Edmond  Girling  deceased,  in  several  Sums 
C.  1.— 22 


674  GIRLING  ?'.  DOM.  LOWTHER  2  CHAN.  EEP.  263. 


£1000  to  tlie  said  Girling,  for  the  Payment  of  £.530,  and  in  August  1669  Sir  Thomas 
made  liis  hist  Will  in  Writing,  and  thereby  devi.sed  to  the  Defendants  Sir  .Tohn  Lowther, 
■lohii  Currence  and  Edward  Badby,  Executors  of  his  said  Will,  several  Lands  and 
Tenements  for  the  Payment  of  his  Debts,  and  to  be  by  them  sold  for  that  Purpose  : 
That  the  Swan  Inn  in  St.  Martin's  Lane  being  sold,  there  ariseth  a  t^)ue.stion  touch- 
ing the  Money  raised  by  siieh  Sale,  whether  it  were  well  applied  or  not. 

The  Case  being  (viz.).  That  Sir  Thomas  Leigh,  upon  his  Marriage  with  Hannah 
[263]  Relfe,  Daughter  of  Anthony  Relfe,  whilst  lie  was  under  Age,  by  Articles,  previous 
to  tlu!  said  Marriage  with  the  said  Hannah,  agreed  to  settle  on  himself  and  the  said 
Hannah  liis  intended  Wife,  and  such  as  they  should  have  between  them.  Lands  of 
£700,  and  in  Consideration  thereof,  the  said  Anthony  Relfe  was  to  settle,  and  did  settle 
upon  tlie  said  Thomas  ancf  his  Heirs,  Lands  of  £"200  per  Annum  ;  whereupon  Sir 
Thomas  Leigh,  July  1661,  makes  a  Settlement  upon  himself  and  the  said  Hannah 
his  intended  Wife,  and  their  first,  second  and  other  Sons  in  Tail,  his  Manor  of  Addington. 
and  other  Lands  in  Addington,  and  .several  Lands  in  Com'  Surrey  and  Kent  :  That 
afterwards  in  May  16G5,  Sir  Thomas  Leigh  mortgaged  to  Mr.  Peck  for  £2000,  several 
Lands  in  Middle.sex  and  Norfolk,  and  afterwards  in  December  1665,  those  Lands 
and  the  Moiety  of  the  Swan  Inn  in  St.  ALirtins,  and  the  Reversion  thereof  were  granted 
to  Trustees  upon  several  Trusts,  which  by  Deed  15  June  1668,  appears  to  be  per- 
formed and  satisfied;  and  thereupon  on  the  same  15  June  1668,  the  said  Premisses 
were  mortgaged  to  Sir  John  Lowther  for  £"2500,  which  £"2500  was  raised  and  paid 
to  Sir  John  Lowther  out  of  the  Profits  and  by  Sale  of  the  said  Swan  Inn,  which  was 
formerly  by  voluntary  Conveyance  drawn  and  [264]  settled  by  the  said  Sir  Thomas 
Leigh  upon  the  two  Defendants  Thomas  and  WooUey  Leigh  for  natural  Love  and 
Affection  :  That  Sir  John  Lowi;her,  in  April  1679,  assigned  the  said  Mortgage  by  con- 
veying to  one  Burton  and  others,  the  Manor  of  Thorpe,  in  Surrey  and  Shoelands, 
and  other  Premisses  in  Trust  for  the  Payment  of  such  of  the  Debts  of  Sir  Thomas 
•Leigh,  as  should  any  Ways  incumber  or  disturb  the  Purchaser  of  the  Swan  Inn,  which 
said  Lands  are  sufficient  to  pay  the  Plaintiff's  Debts,  and  the  Testator's  Ingagement 
being  £1.'531,  which  Debt  is  to  be  paid  the  Plaintifl"  by  Decree  of  this  Court. 

The  Defendants  the  Leighs  insist,  That  the  Money  raised  by  the  Sale  of  the  Swan 
Inn,  altlio'  paid  to  redeem  the  other  Estate  in  Mortgage  to  Sir  John  Lowther,  ought 
not  to  be  applied  so,  that  the  Land  ought  to  be  discharged  of  the  Mortgage  Money, 
or  of  what  was  paid  to  redeem  the  same  ;  but  the  said  Lands  ought  still  to  be  a  Security 
for  the  said  Money  to  the  Use  of  the  younger  Children,  for  whose  Benefit  the  said 
Swan  Inn  was  settled  ;  and  although  the  said  Settlement  was  voluntary,  yet  the  .same, 
being  a  Provision  for  younger  Children,  ought  not  to  be  adjudged  fraudulent  as  to 
a  subsequent  Judgment  (which  the  Plaintiff's  is),  or  however  not  as  to  a  subsequent 
voluntary  Devise  of  [265]  their  Father,  under  which  only  the  Creditors  by  Bond  come 
in  ;  and  therefore  as  to  them  the  said  mortgaged  Lands  ought  to  be  charged  with  the 
said  Money,  raised  by  the  Sale  of  the  said  Swan  Inn,  with  Interest,  since  it  was  paid 
to  redeem  the  said  Estate,  precedent  to  any  Benefit  any  Creditor  by  Bond  can  have 
out  of  the  said  Lands. 

This  Court  declared.  That  the  said  voluntary  Conveyance  ought  not  to  stand  in 
the  Way  to  prevent  Satisfaction  of  a  subsequent  Judgment  for  good  Considerations, 
and  that  the  Monies  due  on  the  Plaintiff's  Judgment,  and  the  Monies  raised  by  Sale 
of  the  Swan  Inn,  was  well  applied  to  discharge  the  Mortgage  on  the  other  Estate 
whereby  the  Money  due  on  the  Judgment  with  Interest  may  be  the  more  speedily 
raised  bySale  thereof  ;  and  the  Money  raised  by  Sale  of  the  sajd  Inn,  after  the  Judg- 
ment satisfied  with  Interest,  ouglit  to  stand  secured  for  the  Benefit  of  the  younger 
Children,  and  be  raised  by  Sale  of  the  said  Estate,  and  by  Rents  and  Profits  in  the  mean 
Time  precedent  to  the  other  Creditors  not  on  Judgment ;  and  after  the  said  Judg- 
ment and  Provision  for  tlie  younger  Children  are  satisfied,  the  Residue  to  be  applied 
to  the  other  Creditors  ;  and  decreed  accordingly. 

[Observed  upon,  Beavan  v.  Earl  of  Oxford,  1856,  6  De  G.  M.  &  G.  520 ;  25  L.  J.  Ch. 
299;  2  Jur.  N.  S.  121.]  /       /       .  . 
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[266]  Comes  Arglas  con.  Henry  Muschampe. 

35  Car.  2,  f.  .524  [1683-84]. 

Relief  against  over-reaching  Bargains,  Fraud,  &c. 

That  Thomas  first  Earl  of  Arglas,  the  now  Plaintiff's  Father,  and  William  Earl  of 
Arglas,  the  Plaintiff's  Brother,  were  seised  in  Fee  of  the  Premisses  in  Question,  and 
made  divers  Settlements  thereof,  by  which,  in  case  of  Failure  of  Issue  Mule  of  the  said 
William,  the  said  Estate  should  come  to  the  Plaintiff  and  the  Heirs  iMalts  of  his  Body  : 
That  Thomas  the  Plaintiff's  F'ather  died,  leaving  Issue  Male  only  Earl  William  and  the 
Plaintiff",  and  Earl  William  is  dead,  leaving  Issue  Male  only  the  last  Earl  Thomas  the 
Plaintiff's  Nephew  ;  and  the  said  last  Earl  Thomas,  upon  his  Marriage  with  his  now 
Wife,  levied  a  Fine  and  suffered  a  Recovery,  but  not  with  intent  to  defeat  the  Remainder 
to  the  Plaintiff,  but  only  to  settle  a  Jointure  ;  and  several  Deeds  were  executed  leading 
the  Uses,  by  which  there  was  a  Remainder  in  Fee  reserved  for  the  Plaintiff',  for  Want 
of  Issue  Male  of  the  last  Earl  Thomas  ;  and  the  said  last  Earl  Thomas,  to  the  Intent 
the  Reversion  of  the  Premisses  should  come  to  the  Plaintiff'  and  the  Heirs  Male  of  his 
Body,  did  for  £300  convey  the  said  Premisses  to  the  Use  of  the  last  Earl  Thomas  for 
Life,  and  in  case  of  Failure  of  Issue  Male  of  his  Body,  to  the  Plaintiff  [267]  and  the 
Heirs  Males  of  his  Body,  with  Remainders  over  :  That  Earl  Thomas  the  Plaintiff's 
Nephew,  coming  over  into  England,  and  getting  acquaintance  with  the  Defendant 
Muschampe,  and  being  in  Want  of  Money,  the  said  Muschampe  lent  him  £100,  and  for 
Security  he  press'd  the  said  Earl  to  make  it  out  of  his  Estate  in  Ireland,  and  the  said 
Defendant  having  the  Drawing  the  Security,  brought  the  said  Earl  some  writings  ready 
to  be  executed,  of  wliich  the  said  Earl  had  no  Copies  or  Counterparts,  neither  did  he  give 
Time  to  peruse  the  same ;  and  the  said  Earl,  relying  on  the  Defendant's  Integrity, 
sealftl  the  same,  believing  the  said  Security  to  be  void  on  Payment  of  the  said  £100, 
as  the  Defendant  affirmed  it  should  ;  but  the  said  Deeds  being  made  to  settle  on  the 
Defendant  a  Rent-charge  of  £300  per  Annum,  to  his  own  Use,  which  being  done  by 
Fraud,  there  ought  to  arise  a  Trust  which  ought  to  go  and  be  enjoyed  by  the  Plaintiff' 
accorchng  to  the  aforesaid  Settlement  made  on  the  Plaintiff' ;  and  the  Plaintiff'  is  willing 
to  pay  the  Defendant  whatever  Sum  of  Money  he  hath  really  lent  or  paid  to  the  said  last 
Earl  Thomas  with  Interest. 

The  Defendant  insists.  That  the  said  last  Earl  Thomas,  by  Deed  in  1675,  for  £300 
'  and  other  Considerations,  granted  to  the  Defendant  a  [268]  Rent-charge  of  £300  per 
Annum,  without  any  Deduction  to  be  issuing  out  of  the  Estate  in  Ireland,  to  be  held 
by  the  Defendant  and  his  Heirs,  and  to  commence  at  such  of  the  Feasts  as  should  first 
happen  after  the  Death  of  the  said  last  Earl  of  Arglas,  without  Issue  Male  ;  with  Power 
to  distrain,  and  a  Proviso,  That  if  the  said  Last  Earl  should  during  his  Life-time  have, 
or  at  his  Death  leave  Issue  Male  which  do  attain  to  the  Age  of  twenty-one,  tjien  the 
said  Grant  to  be  void  ;  and  of  the  said  £300  there  was  at  one  entire  Payment  £180 
paid  to  the  said  last  Earl,  and  the  Defendant  hath  a  Receipt  for  the  said  £300,  and 
says  the  Deed  was  fairly  executed  and  made  without  any  Fraud  or  Practice  i  and 
insists,  That  the  said  Grant  of  a  Rent-charge  was  on  a  contingency  so  uncertain,  that 
£300  was  a  sufficient  Consideration  for  the  said  Grant,  which  £300  was  paid  thus 
(viz.)  £100  after  the  Agreement,  and  before  the  Conveyance  of  the  said  Rent-charge, 
and  £184  to  the  said  Earl  the  same  Day  the  Conveyance  was  executed  :  and  the  said 
Money  was  paid  as  Purchase  Money,  and  not  as  Money  lent ;  and  the  said  Earl  approved 
of  the  said  Conveyance,  though  he  had  no  Copy  ;  and  after  the  said  Defendant  s  Pur- 
chase of  the  Rent-charge,  and  since  the  Exhibiting  of  this  Bill,  the  said  Earl  Thomas 
hath  [269]  given  the  Defendant  a  general  Release  under  Hand  and  Seal,  wherein  it 
is  declared,  that  the  Bill  is  exhibited  against  the  Defendant  contrary  to  tlie  said  Earl  s 
Direction,  and  disallowed  all  further  Proceedings  thereon  against  the  Defendant. 

This  Court  upon  reading  the  said  Deeds,  and  several  Precedents  in  this  Court, 
as  well  in  the  Reigns  of  Queen  Elizabeth,  Iving  James,  King  Charles  the  Firet,  as  in 
his  now  Majesty's  Reign,  where  Relief  hath  been  given  against  over-reaching  Bargains 
and  Contracts  made  bv  voung  Heirs  ;  and  taking  into  Consideration  the  Circumstances 
of  this  Case,  it  appeared.  That  Thomas  Earl  of  Arglas,  at  the  Time  of  this  Bargain, 
was  very  young  and  of  an  easy  Nature,  and  had  forsaken  Ins  ^^  ife  and  h  riends  and  came 
to  London,  where  he  lived  in  Riot  and  Debauchery,  and  for  the  supply  of  his  Exi)ences 
therein,  was  this  Bargain  made,  wherein  it  doth  not  appear  he  took  the  Advice  ot  any 
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Friomls  or  Counsel,  but  rcliod  wholly  on  the  Defendant  :  That  the  Consideration  of 
this  Gnint  is  very  small,  being  but  one  Year's  Purchase  for  a  Rent-charge  in  Fee-simple, 
which  is  now  happened  in  Possession  ;  and  the  Over-value,  be  it  never  so  great,  is  not 
of  it  self  sufHcient  Ground  to  set  aside  a  Bargain,  or  whereupon  this  Court  can  presume 
Fravid  :  Yet  it  is  a  great  Evidence  of  Fraud,  wliere  there  [270]  '^I'c  other  Circumstances 
Concurring,  as  there  is  in  this  ('ase. 

And  wliereas  the  Defendant  insisted,  that  the  Contingency  of  tlie  Death  of  a  yoiuig 
Man  without  Issue  Male  was  so  great,  that  it  cannot  be  esteemed  an  Over-value,  sucli 
a  Reversion  not  being  worth  one  Year's  Purcliase, 

His  Lordship  declared  ;  lie  looked  upon  it  as  aii  Artifice  of  the  Defendant,  for  it 
was  easy  to  persuade  the  Earl  Thomas,  who  could  not  judge  of  his  own  Defects,  that 
the  Defendant  had  the  worst  of  the  Bargain.  Whereas  it  is  not  likely  the  Defendant 
would  have  made  it,  but  that  he  thought  Earl  Thomas  would  in  a  short  Time  destroy 
himself  by  liis  vitious  and  debauched  Course  of  Life  ;  and  his  Lordship  was  of  Opinion 
the  Defendant  had  circumvented  the  said  Earl  Thomas  in  his  Bargain,  and  concluded 
Upon  the  whole  Matter,  that  the  Plaintiff  ought  to  be  relieved  in  thisC^ourt,  and  the 
Release  made  by  Earl  Thomas  without  any  Consent,  after  the  Settlement  made  upon 
the  PlaititifY,  ought  to  be  no  Bar  thereunto  ;  but  in  as  much  as  his  Lordship  found 
by  the  Precedents,  that  in  such  Cases,  this  Court  doth  not  turn  any  Loss  upon  the 
]3efendant,  but  only  correct  the  Excess  and  Extravagancy  of  such  Bargain  ;  tlu-refore 
his  Lordship  thought  fit  the  £;500  should  be  restored  to  the  Defendant,  [271]  with 
('onsideration  for  the  same,  at  £0  per  Cent.,  and  on  Payment  thereof,  the  Defendant 
to  convey  the  said  Rent-<sharge  of  £,'iO()  per  Annum,  and  all  his  Title,  Interest  and 
Demand  in  the  Premisses  to  the  Paintiif,  and  granted  a  perpetual  injunction,  not  only 
to  stay  all  Proceedings  at  Law,  but  for  quieting  the  Plaintiff,  his  Heirs,  &c.,  in  the 
Possession  of  the  Premisses. 

Langton  contra  North  &  Al'. 

35  Car.  2,  f.  95  [l()83-84]. 

Marriage  Settlement. 

That  Sir  Robert  Gouning  deceased,  being  seised  of  Lands  and  a  great  personal 
Estate,  upon  a  Marriage  to  be  had  between  him  and  the  Defendant  Dame  Anne, 
Daughter  of  Sir  Robert  Cann,  Articles  of  Agreement  were  executed,  and  in  Pursuance^ 
of  the  Articles,  a  Settlement  of  Part  of  tlie  Premisses  was  made  upon  the  Defendant 
Dame  Anne  for  her  Jointure  ;  and  in  the  said  Settlement,  there  was  a  Covenant  on 
the  said  Sir  Robert  Gouning's  Part,  to  lay  out  as  much  Money  in  the  Purchase  of  Lands, 
as  would  amount  to  £110  per  Annum,  to  be  settled  on  the  said  Dame  Anne  for  her  Life, 
Remainder  to  the  Heirs  of  the  said  Sir  Robert  Gouning,  which  was  intended  to  be  an 
Inlargement  of  his  real  Estate,  and  to  be  for  the  Benefit  of  his  [272]  Heir  ;  but  the 
said  Defendant  Dame  Anne  refuseth,  since  the  Death  of  Sir  Robert  Gunning  her  Hus- 
band to  whom  siie  is  Administratrix,  to  execute  the  said  Covenant  in  Specie,  l)y  pur- 
chasing of  Lands  of  £110  per  Annum,  to  be  "settled  according  to  the  Covenant  as  afore- 
said, and  which  ought  to  come  to  the  Plaintiffs  as  Coheirs  of  the  said  Sir  Robert  Gouning. 

The  Defendants  insisting.  That  the  said  Covenant  was  made  in  Favour  of  the  said 
Dame  Anne  only,  and  not  for  the  Plaintiffs  the  Heirs  benefit  ;  and  the  Defendant  also 
as  Administratrix  claims  Title  to  the  mortgaged  Lands  at  Siston,  insisting,  that  tlie  same 
are  a  Chattel  Lease  for  a  long  Term  of  Years,  which  by  Assignment  came  to  Mary 
Gouning,  Sister  of  the  said  Sir  Robert,  and  that  she  afterwards  procured  a  Release  of 
the  Equity  of  Redemption  for  £950,  including  therein  the  Money  due  upon  the  said 
Mortgage  ;  and  that  she  purchased  the  Reversion  in  Fee  thereof,  in  the  Name  of  her 
Brother  Sir  Robert,  which  she  did  on  purpose  to  keep  the  lease  distinct  and  separate, 
and  that  it  ought  not  to  go  to  the  Heir,  but  to  the  Administratrix. 

But  the  Plaintiffs  insist.  That  the  said  Lease  ought  to  attend  the  Inheritance,  which 
Mary  Gouning,  to  whom  the  Plaintiffs  are  Heirs,  bought  in  for  that  Purpose,  in  the 
Name  of  the  said  Sir  Robert  her  [273]  Brother,  and  that  the  same  ought  to  come  to 
the  Plaintiffs,  as  other  the  real  Estate  of  the  said  Sir  Robert. 

This  Court  declared,  as  to  the  Lands  at  Siston,  it  was  an  Inheritance,  and  ought  to 
go  to  the  Heirs  at  Law ;  and  decreed  accordingly. 

And  as  touching  the  Covenant  for  purchasing  Lands  of  £110  per  Annum,  this  Court 
dismiss'd  the  Bill. 
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Eyre  contra  Hastings. 

35  Car.  2,  f.  590  [1683-84]. 

Relief  upon  a  Mortgage. 

That  Henry  Eyre  deceased,  the  Plaintiff's  Brother,  being  seised  of  Land.s  22  Car. 
2,  mortgaged  the  same  for  £200  to  (Jiles  Eyre  the  Plaintiff's  Son,  and  the  said  Henry 
Ej're  covenanted  to  pay  the  Mortgage  Money,  and  gave  Bond  for  Performance  of  the 
Covenants ;  and  the  said  Henry  dying  without  Issue,  and  Intestate,  the  Premisses 
descended  on  the  Plaintiff',  as  Brother  and  Heir ;  and  Administration  was  granted 
to  Dorothy  liis  Relict,  who  paid  the  Mortgage  Money,  and  Interest  then  due,  to  the 
said  Giles  Eyre  the  Mortgagee,  in  Relief  of  the  Plaintiff,  who  ought  to  enjoy  the  Pre- 
misses discharged  of  the  Mortgage  Money ;  and  the  said  Dorothy  made  her  Will,  and 
the  Defendant  Ralph  Hastings  senior  her  Executor  hath  got  the  [274]  mortgaged 
Pre'misses  assigned  to  him,  and  insists,  he  ought  to  hold  the  same  till  the  £200  and 
Interest  be  paid  him  by  the  Plaintiff'. 

That  the  Defendant  Ralph  junior,  an  Infant,  claims  the  Premisses  by  the  Will 
of  the  said  Dorothy,  who  devised  the  same  to  him. 

To  be  relieved  against  them,  and  the  Plaintiff  to  have  the  Inheritance  of  the  Pre- 
misses discharged  from  the  Payment  of  the  Mortgage  Money  and  Interest,  and  the  Bond 
delivered  up,  is  the  Bill. 

The  Defendant  Hastings  senior  insists.  That  the  said  Dorothy  paid  the  said  Mort- 
gage Money  and  Interest ;  but  not  in  Relief  of,  or  for  the  Benefit  of  the  Plaintiff',  and 
thereupon  the  Premisses  were  assigned  to  the  said  Hastings  senior,  in  Trust  for  the  said 
Dorothy,  who  had  an  equitable  Right  to  all  her  Husband's  Estate,  and  Dorothy  devised 
the  said  Premisses  to  Hastings  junior  her  Godson. 

The  Master  of  the  Rolls  decreed  the  Plaintiff  to  enjoy  the  Premisses  against  the 
Defendant. 

This  cause  was  re-heard  by  the  Lord  Keeper,  and  this  Defendant  the  Infant  insists, 
That  he  is  much  prejudiced  by  the  Decree  ;  for  that  thereby  he  is  strip'd  of  the  Estate 
in  Question,  devised  to  him  by  the  said  Dorothy's  Will,  without  Pa\-ment  of  [275]  the 
Money  and  Interest,  there  being  no  Covenant  in  the  said  Mortgage  Deed,  for  Payment 
of  the  Money  and  Interest,  or  any  Bond  ;  but  the  Plaintiff's  Counsel  insisted,  That 
Dorothy  paid  the  Mortgage  Money  and  Interest,  for  the  Plaintiff's  Benefit. 

The  Defendant  insisted,  That  Dorothy  declared  the  Mortgage  Money  and  Interest 
was  paid  in  Relief  of  the  Heir  at  Law. 

This  Court  declared.  That  in  ease  there  was  not  any  Covenant  in  the  Deed  for  Pay- 
ment of  the  Mortgage  Money  and  Interest,  the  said  Dorothy  the  Administratrix  was 
not  obliged  to  discharge  the  same. 

Massingberd  contra  Ash. 
1  35  Car.  2,  f.  466  [1683-84]. 

Executory  Devises. 

This  Court  ordered  a  Case  to  be  stated  in  this  Cause  upon  the  Deed  (only)  by  Way 
of  executory  Devise,  to  bring  the  Question  arising  into  Determination,  as  if  in  a  Will 
and  in  such  Method,  as  if  the  Trust  and  Limitations  in  the  Deed,  had  been  liuuted 
and  created  by  the  Will  :  upon  which  Case,  the  Judges  of  the  Common  Pleas  were  to 
certify  their  Opinions,  Whether  the  Remainder  of  a  residuary  Estate  of  the  two  Leases 
or  Terms  in  Question  limited  to  the  Plaintiff,  were  a  good  Devise  or  Limitation  or  not ; 
and  the  [276]  said  Judges  were  also  to  be  attended  with  another  Case  made  upon  both 
Deed  and  Will,  and  they  are  to  certify  what  the  Law  is,  in  Case  of  executory  Devise, 
•as  also  what  is  fit  to  be  decreed  in  Equity. 

The  case  on  the  Deed  onlv  bvW'av  of  executory  Devise  is  (viz.),  • 

Two  several  Terms,  one  for  500  and  the  other  for  99  Years  by  V\  ill,  dated  the  1st 
of  November  1679,  and  devised  in  these  Words  (viz.), 

That  Sir  Henry  Massingberd  andjiis  Assigns  shall  Uke  the  Rents,  Issues,  and  Profits, 
for  and  during  the  Term  of  his  Life. 

And  that  after  his  Decease,  Elizabeth  his  Wife  should  receive  the  Rents,  Issues, 
and  Profits  during  her  Life. 
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And  after  the  Decease  of  the  said  Sir  Henry  and  Elizabeth,  tlie  eldest  Son  of  the  said 
Sir  Henry,  begotten  upon  the  Body  of  the  said  Elizabeth,  shall  take  the  Profits  of  the 
said  l.,ands  till  Age,  and  then  to  have  the  whole  Term  to  him,  his  Executors  and 
Administrators. 

And  if  such  eldest  Son  happen  to  die  before  he  comes  of  Age,  tlien  the  second  Son 
of  their  two  Bodies  shall  take  the  Profits  of  the  said  Pi-emisses,  till  he  come  of  Age,  and 
then  to  have  the  whole  Term. 

And  if  such  second  Son  die  before  he  comes  of  Age,  then  the  third  Son  to  have  and 
[277]  receive  as  aforesaid,  and  if  such  Son  die  before  he  likewise  comes  of  Age,  then 
the  fourth  Son  to  have  and  receive  as  aforesaid. 

And  in  case  of  no  issue  Male  between  Sir  Henry  and  Elizabeth  living  at  the  Time 
of  the  Death  of  the  Survivor  of  them,  who  shall  live  to  their  Age  ;  and  that  there  shall 
be  one  or  more  Daughter  or  Daughters  of  the  said  Sir  Henry  and  Elizabeth,  that  tlicn 
the  said  Daughter  or  Daughters,  their  Executors  and  Administrators,  to  have  and  take 
their  several  equal  Shares  and  Proportion  of  the  said  Rents,  Issues  and  Profits,  for 
and  during  the  said  Terms  ; 

Unless  William  Massingberd  the  now  Plaintiff  should,  within  six  Months  after  the 
Death  of  the  Survivor  of  them  the  said  Sir  Henry  and  Elizabeth,  pay  such  Daughter 
or  Daughters,  or  secure  the  several  Sums  following  (viz.),  if  but  one  Daughter  £1000, 
and  if  more,  then  to  every  one  of  the  rest  £5000  a-piece  ;  and  after  the  same  paid  or 
secured,  in  case  there  shall  be  no  such  Son  or  Daughter  hving  at  the  Time  of  tlie  Death 
of  the  Survivor  of  the  said  Sir  Henry  and  Elizabeth,  or  which  should  live  to  attain 
his  or  her  Age,  then  the  Residue  of  the  said  Terms  to  go  and  be  to  Sir  William  Massing- 
berd the  now  Plaintill',  his  Executor  and  Administrators. 

[278]  "^h-  Henry  Massingberd  dies  in  Sept.  1080,  leaving  his  Wife  EUzabeth  ensient 
of  a  Son  after  born  and  named  Henry,  who  died  within  six  Weeks  after. 

Sir  Henry  and  Elizabeth  had  no  other  issue,  which  Elizabeth  is  now  the  Defendant. 
Qucere,  Whether  the  said  Devise  to  William  Massingberd  the  now  Plaintifl'  be  good. 

THE   CASE   UPON   BOxfi    DEED   AND    WILL. 

That  Sir  Henry  Massingberd  being  possessed  of  two  several  Terms,  one  for  500 
and  the  other  for  ninety-nine  Years,  by  the  Indenture  2  Nov.  1679,  made  an  Assign- 
ment thereof  to  Trustees,  upon  Trust, 

To  permit  and  suffer  him  the  said  Sir  Henry,  and  his  Assigns,  to  receive  the  Rents 

and  Profits  during  his  Life  ;  and  after  his  Deiith,  to  permit  the  Defendant  Elizabeth, 

then  Elizabeth  Rayner  his  intended  Wife,  to  receive  the  Rents  and  Profits  during 

her  Life;  then  upon  Trust  to  assign  the  Residue  of  the  said  Terms  to  such  Person 

or  Persons,  and  for  such  Estates  and  Terms,  and  in  such  manner  as  the  said  Sir  Henry 

should  by  Will  in  Writing  nominate,  Umit  and  appoint,  give,  devise,  or  dispose  thereof, 

or  any  Part  thereof ;  and  [279]  in  case  the  said  Sir  Henry  should  die  Intestate,  or  should 

not  by  his  Will  nominate,  limit,  appoint,  give,  devise,  or  dispose  of  the  same  and  every 

Part  thereof,  that  then  tlie  Trustees  should  permit  the  eldest  Son  of  the  Body  of  the 

said  Sir  Henry,  on  the  Body  of  the  said  Ehzabeth,  to  receive  the  Rents,  Issues  and 

Profits  of  the  Premisses  undisposed  of  by  the  W'ill  of  the  said  Sir  Henry,  till  he  should 

attain  his  Age,  and  should  then  assign  to  him,  his  Executors  and  Administrators, 

the  Residue  of  the  said  Terms  ;  and  in  case  the  eldest  Son  should  die  before  Age,  then 

the  Trustees  should  permit  the  second  Son  to  receive  the  Rents  and  Profits,  with  the 

like  Trust  to  assign  to  liim  at  his  Age,  and  so  to  the  third  and  fourth  Son  in  like  Manner. 

And  in  case  of  no  Issue  Male  between  them,  at  the  Time  of  the  Death  of  the  Survivor 

of  them,  the  said  Sir  Henry  and  EUzabeth,  which  should  Uve  to  attain  their  respective 

Ages,  and  tliat  there  should  be  one  or  more  Daughter  or  Daughters  between  tliem, 

that  then  the  Trustees  sliould  permit  the  said  Daughter  and  Daughters,  her  and  their 

Executor  and  Administrators,  to  take  their  several   equal  Shares  and  Proportions 

of  the  said  Rents,  Issues  and  Profits,  not  devised  or  disposed  of  by  the  Will  of  the  said 

Sir  Henry,  for  and  during  the  [280]  said  Terms,  unless  William  Massingberd  the  now 

Plaintiff,  the  eldest  Son  and  Heir  of  the  said  Sir  Henry  by  a  former  Venter,  should, 

within  six  Months  after  the  Death  of  the  Survivor  of  them,  the  said  Sir  Henry  and 

Elizabeth,  pay  unto  such  Daughter  or  Daughters,  or  secure  to  the  good  liking  of  tlie 

Trustees,  the  several  Portions  tlierein  mentioned  for  tlie  said  Daughter  or  Daughters  ; 

and  after  the  said  Portions  paid  or  secured,  or  in  case  there  should  be  neither  Son  or 

Daughter  living  at  the  Time  of  the  Death  of  the  Survivor  of  them,  the  said  Sir  Henry 
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and  Elizabeth,  or  that  should  live  to  their  respective  Ages,  that  then  the  Trustees 

should  assign  the  Residue  of  the  said  Terms  to  the  said  William  Massingberd,  his 

Executors  and  Administrators. 

Then  there  is  a  Power  of  Revocation  in  the  said  Sir  Henry,  by  Deed  or  Will  to  revoke 

and  make  void  this  present  Deed,  and  the  Estate  and  Estates,  Trust  and  Trusts  of  the 

Premisses,  or  any  Part  thereof. 

After  this  Sir  Henry  made  his  Will  in  Writing,  and  the  Defendant  Ehzabeth  his 

Lady  Executrix,  and  residuary  Legatee,  and  de\-ised  in  these  Words  (\'iz.),  '  I  do  hereby 

'  give  unto  her  all  my  Estate,  which  I  have  by  Deed  settled  upon  her,  according  to 
the  true  Meaning  and  [281]  Intent  of  the  said  Settlement :  And  also  1  give  her  all 
those  other  Lands  hereby  hereafter  settled  upon  her,  according  to  my  true  Intent 
of  my  Settlement  thereof  for  her  Life,  or  on  my  Issue  by  her ;  And  1  do  also  give 
her  all  my  Estate,  concerning  my  Interest  in  the  College  Leases,  from  John  Rutter 
of  Canterbury,  and  also  all  my  Goods  and  Chattels,  not  hereby  otherwise  disposed 
of,  I  Will  that  all  the  Copyholds  any  Ways  appertaining  to  Paston,  be  taken  to  the 
Use  of  my  Executrix,  and  also  the  Bishop's  Lease,  when  need  is,  that  it  be  renewed 
also  to  her  Use,  and  also  the  Lease  for  500  Years  of  Paston,  all  at  her  Charge,  accord- 
ing to  the  true  Intent  of  my  Settlements  upon  her,  which  I  hope  my  Son  William 
\rill  endeavour,  as  before  the  Almighty,  to  make  good  unto  her  and  hers  ;  and  if 
either  I  have  no  Issue  by  her,  or  that  they  or  their  Is.sue  all  die,  so  that  the  Succession 
be  expired ;  Then  after  my  Wife's  Decease,  I  hereby  give  (upon  my  Son's  wilful 
Neglect  or  Refusal  of  his  Duty  herein,  and  not  otherwise)  all  my  said  Lands,  not  settled 
on  him  by  his  Marriage,  to  all  the  Daughters  of  my  Daughters  Sanderson  and  Stough- 
ton,  to  be  divided  among  them.  Yet  always  provided,  that  if  my  said  Son  neither 
Neglect,  nor  refuse  any  reasonable  Duty  [282]  herein  ;  Then  my  Will  is,  that  after 
my  Wife's  Decease,  and  that  all  her  Issue  by  me  be  either  dead  or  have  their  Portions 
jiaid  them  as  is  provided.  That  then  all  my  said  Lands  settled  on  her  for  Life,  whether 
Copyhold,  Leasehold,  or  Freehold  wth  all  the  rest  unsettled,  shall  descend  and  be 
to  him  and  his  Heirs  for  ever.' 

Sir  Henry  Massingberd  left  no  Issue  living  by  that  Wife,  but  left  his  said  Wife 

ensient  of  a  Son  born  alive,  and  named  Henry,  but  he  died  about  six  Weeks  after,  to 

whom  the  Lady  is  Administratrix. 

THE  JUDGBS    OPIMOK   UPOX   BOTH  THESE   C.\SES. 

We  have  heard  the  Case  of  Massingberd  and  Ash,  referred  to  us,  argued  by  Counsel 
on  both'sides,  both  upon  the  Deed  of  Trust  and  upon  the  Will,  and  are  all  of  Opinion, 
that  the  whole  Weight  of  the  Case  rests  upon  the  Deed  of  Trust,  and  that  the  Will, 
though  it  have  some  Clauses  in  it,  wliich  if  they  were  substantive  of  themselves  would 
alter  the  Case  ;  yet  as  it  is  penned,  and  the  Clauses  all  bound  up  with  Relation  to  the 
Deed  of  Trust,  it  does  not  :  And  we  are  hkewise  of  Opinion,  That  all  the  Remainders 
and  Contingencies  in  the  Deed  of  Trust,  being  limited  and  [283]  confined  to  fall  within 
the  Compass  of  twenty-one  Years,  are  good  ;  and  that  therefore  the  Remainder  of  the 
Term  ought  to  be  decreed  to  the  Plaintiff  Sir  \Ailliani  Massingberd. 

Thomas  Jones, 
Febr.  17.  Creswell   Levinzs, 

1684.  J.  Charlton, 

T.   Street. 

The  Lord  Keeper  declared  himself  of  the  same  Opinion  with  the  Judges,  Tliat  the 
Remainder  of  the  said  Terms,  after  the  Death  of  the  said  Dame  Elizabeth,  were  good 
Remainders  in  Law,  and  that  the  Plaintiff  Sir  William  ought  to  enjoy  the  Premisses 
for  the  Remainder  of  the  said  Term  accorthngly  ;  and  decreed  the  same. 

NoDEiJ  canira  Batle. 

35  Car.  2,  f.  106  [1683-84]. 

The  Bill  not  to  be  taken  pro  confesso,  if  the  Defendant  hath  not  appeared,  but  a 

sequestration  shall  issue  out  against  him. 
The  Bill  is   that  the  Defendant  may  redeem  or  be  foreclosed  ;  and  the  Defendant 
being  served  with  a  Subpoena  refuseth  to  appear,  and  sits  out  all  Process  of  Contempt 
to  a'Serjeant  at  Arms  returned  and  cannot  be  apprehended. 
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The  PhiintiiT  prays  tlic  Bill  may  be  taken  ]>ro  confesso. 

[284]  ill's  C'Ourt  declared,  In  regard  the  Defendant  hath  not  appeared,  this  Court 
coiilil  Mot  decree  the  Bill  pro  confesso,  but  ordered  a  Sequestration  against  his  real 
and  {wrsonal  Estate,  until  he  cleared  his  Contempt. 

Moor  contra  Hart. 

35Car.  2,  f.  G0[lG83-84]. 

Letters  under  one's  Hand  shall  amount  to  a  good  Agreement  within  the 
Statute  of  Frauds  and  Perjuries. 

That  a  Treaty  of  Marriage  was  had  between  the  Plaintiff  and  Anne  his  Wife,  the 
Defendant's  Daugliter,  who  promised  to  give  with  her  £4000,  but  when  the  Defendant 
perceived  tliem  to  he  mutually  ingaged,  began  to  recede  from  his  Promise,  which  the 
Plaiutitf  finding,  a  Letter  was  wrote  to  the  Defendant  by  a  Friend  of  the  Plaintiff, 
desiring  him  to  be  plain,  and  ascertain  what  Portion  he  would  give  the  Plaintiii'  with 
his  Daughter,  and  then  the  Defendant  agreed  to  give  £L500  down,  and  £500  more  at 
his  Death,  if  she  should  have  Issue,  and  both  Sums  to  be  charged  on  his  Estate  at 
Creaton  and  Wapingham  ;  which  Agreement  was  in  Writing,  and  signed  by  the 
Defendant,  and  he  did,  in  Answer  to  the  said  fomier  Letter,  express  and  declare  as 
much  under  his  Hand  ;  and  thereupon  the  Marriage  took  Effect. 

[285]  But  the  Defendant  pretended,  he  never  made  any  such  Agreement ;  and  that 
tiic  Plaintilf  married  his  Daughter  without  his  Consent ;  but  confesseth  he  received 
a  Letter  from  one  Reeve,  a  Friend  of  the  Plaintiff,  wherein  he  desired  the  Defendant 
to  be  clear,  and  say  what  he  would  lay  down  upon  the  Nail  in  Marriage  with  his 
Daughter  to  the  Plaintiff',  and  what  he  woiUd  secure  to  be  paid  at  his  Death  ;  and  that 
he  sent  a  Letter  to  Reeve  in  Answer,  wherein  he  acknowledged  the  Plaintiff's  Deserts 
exceeded  his  Ability,  and  with  all  Plainness  acquainted  him,  he  would  give  her  £1500 
in  present  out  of  his  Estate  at  Creaton,  and  £500  more  at  his  Death,  if  she  should  have 
Issue  then  living  ;  but  that  afterwards  Mr.  Reeve  sent  a  Letter  in  Answer  to  that, 
whereby  the  Treaty  and  Proposals  were  absolutely  waived,  and  the  Defendant  never 
further  treated  ;  but  the  Marriage  was  had  without  his  Consent,  and  without  any 
Agreement  in  Writing  or  Settlement ;  and  therefore  he  insists  upon  the  Act  for  Pre- 
vention of  Frauds  and  Perjuries. 

To  which  the  Plaintiff  insists.  The  last  Letter  sent  by  Reeve  was  no  manner  of  the 
Treaty  or  Proposal  in  the  former  Letters  in  .Ian.  1G80. 

[286]  This  Court,  on  reading  the  several  Letters  sent  by  Reeve  to  the  Defendant, 
in  the  Behalf  of  the  Plaintiff,  and  the  Defendant's  Answer  thereunto,  is  fully  satisfied, 
the  Plaintilf  ujjon  his  Marriage  became  well  intitled  to  £1500  agreed,  by  the  Defendant 
under  his  own  Hand,  to  be  paid  to  the  Plaintiff  as  liis  Wife's  Portion,  out  of  his  Estate 
at  Creaton  ;  and  decreed  accordingly. 

Bradbury  con.  Ducem  Bucks. 

30  Car.  2,  L  401  [1684-85]. 
Interest  upon  Interest  decreed. 

This  Court  did  declare,  That  the  Plaintiffs  ought  to  have  Interest  for  their  Interest 
Money  from  Time  to  Time,  when  it  is  a  stated  Sum. 

Dom'  Pawlet  con.  Don'  Pawlkt. 

3GCar.  2,  f.  516  [1684-85]. 

Trust  for  Payment  of  Debts,  Maintenance  of  younger  Children,  and  raising  Portions. 

Tliis  is  upon  a  Case  stated,  viz. 

That  John  late  Lord  Pawlet,  on  Marriage  with  the  Plaintiff  the  Lady  Susanna 
his  second  Wife,  in  Consideration  of  her  Portion  settled  a  Jointure  of  £1000  per  Annum 
on  her,  and  afterwards  having  three  Children  (^^z.),  the  Defendant  the  now  Lord 
Pawlet,  and  Susanna,  and  Vere  Pawlet,  by  Deed  conveyed  Lands  to  Trustees,  [287] 
and  their  Heirs  (viz.),  to  the  Use  of  tlie  said  Lord  Pawlet  for  Life,  charged  with  Portions 
for  his  Daughters  by  the  Lady  Essex  Pawlet  his  former  Wife  ;  and  after  the  Death  of 
the  said  Lord  Pawlet,  to  the  Use  of  Francis  Pawlet  and  others,  for  500  Years,  on  Trust 
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that  they  should,  after  the  Commencement  of  the  500  Years,  out  of  the  Profits,  or  by 
Leases,  or  otlier  Lawful  Ways  out  of  the  Premisses,  allow  the  now  Defendant  Mainten- 
ance, and  also  sufficient  to  pay  all  the  late  Lord  Pawlet's  Debts,  and  Maintenance  for 
the  younger  Children  ;  and  after  that  to  raise  Money  to  pay  the  younger  Childrens 
Portions,  in  such  Manner  and  Time  as  the  said  Lord  Pawlet  should  by  any  Writing  or 
last  Will  appoint ;  and  in  Default  of  such  Limitation  or  Appointment,  the  Trustees  to 
raise  £4000  a-piece  for  every  younger  Son,  and  £4000  a-piece  for  every  Daughter  of 
the  said  Lord  Pawlet  by  the  Lady  Susanna,  to  be  paid  at  their  Ages  or  Day  of  Marriages, 
if  such  Portions  could  conveniently  be  raised,  and  if  not,  then  so  soon  after  as  the  same 
could  be  ;  with  this  further.  That  every  younger  Son  and  Daughter  should  have 
Maintenance  till  Portions  paid  ;  and  after  all  the  said  Sums  raised,  the  Remainder  of 
the  500  Years  to  be  surrendred  to  whom  the  immediate  Reversion  belonged ;  which 
is  now  the  Defendant. 

[288]  That  the  late  Lord  Pawlet  by  Will  in  1077  (published  at  the  same  Time 
when  the  said  Deed  was  executed)  gave  to  his  said  Daughters  Susanna  and  Yere 
Pawlet  £4000  for  their  respective  Portions,  to  be  paid  them  as  the  said  Deed  directed, 
and  made  the  said  Francis  Pawlet  and  the  other  Trustees  Executors. 

That  Vere  Pawlet  one  of  the  said  Daughters  died,  and  the  Plaintiff  her  Mother  took 
Administration  to  her  Estate,  and  thereby  intitles  her  self  to  the  said  Portions  of  £4000 
appointed  to  be  paid  to  the  said  Vere  at  her  Age  or  Day  of  Marriage. 

And  the  Question  now  being,  Whether  the  Plaintiff,  by  Virtue  of  such  Administra- 
tion, is  intitled  to  the  Portion  of  her  said  Daughter  Vere,  who  died  before  her  Age  or 
Day  of  Marriage,  and  the  Trustees  should  be  compelled  to  raise  the  same  out  of  the 
Trust  of  the  Term  of  500  Years,  "which  was  granted  out  of  the  Defendant,  the  now 
Lord  Pawlet,  the   Infant's   Inheritance. 

This  Court,  upon  Perusal  of  Precedents,  declared,  they  chd  not  find  that  any  of  the 
Precedents  came  up  to  this  Case,  and  conceived  there  was  a  great  Difference  between 
a  Legacy  and  a  Trust,  for  that  a  Trust  is  expounded  according  to  the  [289]  Intent  of 
the  Party,  but  a  Legacy  is  governed  by  the  Rules  of  Common  Law.  and  an  Executor 
who  is  to  have  the  Residue  in  one  Case,  is  not  of  so  great  Regard  as  the  Heir,  who  is 
to  have  the  Residue  in  the  other  :  That  this  Case,  is  of  general  Concern  to  all  Families, 
for  it  was  grown  a  Thing  of  Course,  to  charge  the  younger  Childrens  Portions  upon 
the  Heir's  Estate,  which  would  not  have  been  charged,  but  for  these  Occasions  of 
providing  for  Children.  And  in  this  Case,  the  Time  of  Payment  never  happening, 
but  becoming  impossible  by  the  Death  of  the  Child  before  the  Pr)rtion  was  payable, 
the  Plaintifi'  has  no  Right  to  demand  it  :  And  it  were  hard  for  this  Court  to  make  a 
Strain  against  the  Heir,  where  the  Consideration  fails  for  which  the  Portion  was 
given  (viz.),  the  Advancement  of  the  Children  ;  and  altho'  there  was  a  Will  in  the 
Cixse,  vet  it  refers  to  the  Deed,  and  was  made  at  the  same  Time,  so  that  it  does  not  at 
all  alter  the  Consideration  of  the  Case  ;  and  it  would  be  hard  to  decree  the  Payment 
presently,  for  that  were  to  wrong  the  Heir,  who  is  to  have  the  Proceed  of  the  Money 
beyond  the  Maintenance  until  the  Time  of  Payment  :  This  Court  saw  no  Ground  to 
take  it  from  the  Heir  at  Law,  to  give  it  to  an  Administrator  who  might  have  been  a 
Stranger  ;  and  so  dismissed  the  Plaintiff's  Bill. 

[290]  The  Precedents  used  in  this  Cause  for  the  Administrators  were,  Rowley 
contra  Lancaster,  Brown  cantra  Bruen,  Clobery  contra  Lampen. 

The  Precedent  for  the  Heir,  Gold  contra  Emery.  This  Cause  was  heard  in  Parlia- 
ment, and  the  Dismission  confirm 'd. 

[S.  C.  1  Vern.  32L    See  Bellairs  v.  Bellairs,  1874,  L.  R.  18  Eq.  515.]j 

WooDH.\LL  con.  Benson  &  al'. 

36Car.  2,  f.  314  [1684-85]. 

Settlement— Will. 

That  John  Wiriey  deceased,  being  possessed  of  divers  Manors  and  Lands  for  320 
\*ears,  the  said  Term  came  to  the  Defendants  Adams  and  Shagburgh.  in  Triist  for 
Pavment  of  Monies,  and  after  in  Trust  for  Edward  Colley,  (.Jrandson  of  John  \\irlev 
for  his  Life,  and  after  his  Decease  to  the  Plaintiff  Anne,  late  \\  ife  of  the  said  Edward 
Collev,  and  the  said  Plaintiff  Anne  to  have  £130  per  Annum  for  her  Life,  which  settle- 
ment was  made  in  Consideration  of  Marriage ;  and  after  the  Death  of  Edward  Colley, 
C.  I.— 22* 
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till'  'rnistees  were  directed  to  permit  tlie  Ilciis  Males  of  Edward,  on  the  PlaintifT 
.Viiiie  to  be  begotten,  to  receive  tlie  Residue  of  the  Profits,  and  in  Case  of  no  Issue 
\[ide  of  her,  there  is  I^rovision  for  Daugliters,  and  Limitations  over  to  tlie  said  Edward 
('i)iii'v's  Heirs  Ahik's  ;  and  it  was  also  declared,  that  in  ca.se  the  Phiintifl  Anne  should 
[291]  survive  the  said  Edward,  then  she  to  have  tlie  Moiety  of  the  Ahinor-luiuse  for 
lier  Life  ;  that  the  'J'ru.st  limited  to  the  Heirs  Males  of  Edward,  and  the  Eeinaindeis 
thereupon  depciuliiifi  are  void,  and  the  Benefit  of  the  whcjle  'I'rust  was  in  f'ldward, 
for  that  the  Trust  would  not  be  intailed. 

That  by  another  Deed  it  was  declared  by  the  said  Edward  ( '( illey  and  his  said  Trustees, 
That  in  case  the  Plaintiff  Anne  should  have  no  Issue,  she  should  have  the  whole  Manor- 
house  above  tlie  tl.'iO  per  Annum  ;  and  by  another  Deed  the  said  Iildward  C!olley, 
by  Consent  of  his  said  Trustees,  declared,  in  case  the  said  Edward  should  die,  leaving 
tiie  PlaintilT  Anne  no  Issue,  and  should  not  otherwise  dispose  of  the  Residue  of  the 
Profits  of  the  Premisses,  over  and  above  the  Rents  and  Charges  payable  as  aforesaid, 
then  his  said  Trust.ees  after  his  Death,  should,  by  Sale  or  Leases  of  the  Premisses,  pay 
all  Debts;  and  after  all  Debts  paid,  to  ]x'rmit  the  Plaintiff  to  receive  the  Residue  of 
the  Profits  for  her  Life,  and  after  her  Death,  to  jierrnit  the  right  Heirs  of  Edward 
to  receive  the  same  :  That  the  Trust  for  tlie  right  Ileiis  of  Eilwaid,  was  void  and  re-_ 
verted  ;  and  the  said  Edward  did  afterwards  declare,  that  in  case  ho  liad  no  Issue, 
h('  intended  to  leave  his  whole  Estate  to  the  PlaintiiT  Anne. 

[292] 'I'hat  the  .said  Edward,  '22  Jan.  2(5  Car.  2  [Kw.^j,  made  his  Will  in  Writing,  recit- 
ing the  Agreement  in  tlie  last  Deed  touching  Payment  of  his  Debts,  and  after  some  small 
Legacies,  devised  to  his  said  Trustees  all  the  rest  of  his  personal  Estate  in  Trust,  that 
they  should  pay  his  Debts  as  aforesaid,  and  declaring  his  Meaning  to  be,  that  his 
Executors,  after  his  Debts  paid,  shoidd  deliver  the  Overplus  to  the  Plaintiff  Anne, 
deducting  i'5  apiece  for  their  Pains  and  all  Charges  ;  That  Edward  soon  after  dying, 
the  Overplus  belonged  to  the  PlaintilT  ;  and  the  said  Trustees  possessed  the  Premisses 
:uid  the  personal  Estate,  and  the  PlaintilT  Anne  having  since  intermarried  the  PlaintilT 
Woodhall,  wliercliy  the  whole  belongs  and  remains  unto  him  in  Right  of  his  Wife, 
the  said  Trustees  ought  to  assign  to  the  said  PlaintilT  :  But  the  said  Trustees  pretend 
the  Trust  and  Term  aforesaid  doth,  after  the  PlaintilT  Anne's  Death,  belong  unto  the 
Defendant  (Jabricl  (^iber  and  Jane  his  Wife,  she  being  the  only  Sister  and  Heir  at  Law 
of  the  said  Edward  Colley  ;  That  the  Defendant  Benson,  knowing  of  the  Will  and 
Settlement  aforesaid,  purchased  the  Premisses  of  the  Defendant  Ciber  and  his  Wife, 
and  the  Trustees  assigned  to  him. 

[293]  i'he  Defendants  the  Trustees  insisted.  That  their  Names  were  used  in  the 
Marriage  Settlement  of  Edward  Colley,  upon  his  Marriage  with  the  Plaintiff  Anne, 
in  which  Settlement  was  recited  a  Conveyance  made  by  John  Wirley,  whereby  he  did 
demise  the  Trusts  therein  mcnitioned,  and  the  Premisses  in  Trust  as  to  Clark's  Farm, 
for  such  Persons  as  he  or  his  Executors  should  by  Will  or  otherwise  direct,  and  several 
other  Persons  upon  several  other  Ti'iists  ;  and  as  to  several  Parcels  of  the  said  Premis.ses, 
which  the  said  Defendant  conceived  was  the  Estate  lately  enjoyed  by  Edward  Colley, 
in  Trust  for  such  Persons  as  the  said  John  Wirley  should  direct ;  and  for  Want  of 
such  Appointment,  to  Jane  his  Daughter  for  her  Life,  and  after  to  John  Colley  her 
Son  and  lleii-  and  his  Issue  Male  ;  and  for  Want  of  such  Issue,  in  Trust  for  the  Daughters 
of  the  said  Jane  ;  and  after  the  Death  of  Jane  and  John,  Edward  was  intitled,  and  he, 
together  with  Sir  John  Wirley  the  surviving  Trustees,  upon  Edward's  marrying  with 
the  PlaintilT,  did  demise  to  the  said  Defendants  the  Trustees,  the  Manor-house,  i!v.-c., 
for  tlic  Term  of  twenty  Years,  in  Trust  to  pay  certain  Aiuuiities  therein  mentioned, 
and  to  permit  Edward  Colley  for  his  Life  to  receive  the  Profits  of  the  Residue  ;  and 
in  case  the  Marriage  took  EITei;t,  and  the  [294]  PlaintilT  Anne  survived  him,  then 
to  pay  her  £l.'SO  per  Annum  for  her  Life;  and  after  Edward's  D(uith,  to  permit  the 
Heirs  Males  of  their  two  Bodies  to  receive  the  Residue  of  the  Profits  ;  and  for  Default 
of  such  Issue  Male  there  is  Provision  for  Daughters,  and  supposes  the  Residue  of  the 
Profits  may  be  limited  to  any  Issue  Male  of  Edward  ;  and  for  Want  of  such  Issue, 
to  permit  the  Defendant  Jane,  and  Anne  since  deceased,  Sister  of  the  said  Edward, 
to  receive  the  Profits  of  the  Estate  as  the  Deed  expresses  ;  and  that  he  remembred 
no  other  Agreement  than  what  is  mentioned  in  tlie  said  Deed  ;  and  sets  forth  the 
Deed  of  21  Jan.  20  Car.  2  [1  G75J,  whereby  the  said  Defendants  the  Trustees  were  intitletl 
by  Sale  of  Leases  to  pay  Debts,  and  after  Payment  thereof  (if  the  Plaintiff  Anne  should 
be  then  living)  should  permit  her  to  receive  the  Residue  of  the  Profits  for  her  Life, 
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and  after  her  Decease  the  riglit  Heirs  of  Edward  to  receive  the  same  ;  tliat  after  the 
Time  of  executing  the  last-mentioned  Deed,  the  said  Edward  made  his  Will,  and  after 
some  Legacies  took  Notice  of  the  said  Deed  hearing  Date  the  Day  hcfore  ;  and  it  was 
declared  thereby,  that  the  Defendants  tlie  Tiiistces  should  out  of  the  Profits  pay  all 
his  Dolits  :  and  being  fearful  those  Profits  should  not  do,  did  devise  to  them  all  the  rest 
iif  liis  [295]  personal  Estate,  a!ul  made  them  Executors,  and  after  Delits  paid,  the 
Residue  to  the  PlaintilT  Anne.  Tliat  Nov.  lIlTli,  Kdward  Colley  died,  after  which 
the  said  Defendant  ]irovwl  the  Will,  and  entred  oti  the  Estate;  but  the  Defendants 
Ciller  and  Jane  his  Wife  insisted,  'Phat  the  said  I'l-fendant  .lane  being  the  only  Sister 
ami  Heir  to  Ethvartl  Colley,  are  after  his  Dehts  intitled  to  the  Premisses  for  a  long 
Term,  to  commence  after  the  J)calh  (if  the  I'laintilT  Anne,  and  have  .sold  their  Interest 
to  the  Defendant  Benson. 

Upon  reading  the  said  Deed  and  Will,  the  Lord  Keeper  North  was  of  Opinion, 
that  the  said  Term  so  as  aforesaid  created,  was  a  Term  in  Gross,  and  so  not  capable 
(if  being  intailed,  and  therefore  it  could  not  descend  to  the  Heir  of  Edward  Colley, 
hut  that  the  same  should  be  liable  to  the  Payment  of  his  Debts,  and  that  the  Plaintiff 
Anne  should  hold  the  £1.'S0  per  Annum  for  her  Life  ;  and  after  the  said  Debts  paid, 
the  PlaintilT  Anne  should  receive  the  Profits  of  the  whole  Estate  for  her  Life,  charged 
with  tlie  said  Annuity  ;  and  the  said  PlaintilTs  were  to  redeem  the  .Mortgage  to  the 
DctViulaiU  Woodward  :  15ut  as  to  the  Residue  of  the  said  Term,  after  the  Death  of 
the  I'laintilT  Anne,  and  Delits  paid,  how  the  same  should  he  dispo.sed  of,  a  Case  was 
ordered  to  be  made. 

[296]  A  Case  being  stated,  this  Cause  came  to  be  heard  thereon  before  the  Lord 
Chancellor  JefTeries,  and  all  the  former  Pleadings  being  opened,  as  also  the  Defendant 
Ciber's  Cross  Bill,  which  was  to  this  Effect  (viz.),  to  have  the  said  Term  of  820  Years 
to  attend  the  Inheritance;  and  the  Case  stated  appearing  to  be  no  otherwise  than 
before  is  set  forth. 

His  Lordship,  on  reading  the  said  Deeil  and  \\ill,  ihe  Question  being,  who  shall 
have  the  Remainder  of  the  Term  in  the  .said  Lease,  whether  the  PlaintilT  Anne  as 
i-esiduary  Legatee,  or  whether  she  shall  have  only  an  Estate  for  l,ife,  his  Lordship 
declared',  that  the  Deed  and  Will  do  make  but  one  Will,  and  by  them  there  was  no  more 
intended  to  the  PlaintilT  Anne,  than  an  E.state  for  her  Life,  and  that  she  ought  to  enjoy 
the  whole  Mansion-house  cum  pertM  during  her  Life,  and  also  the  Overplus  of  the 
Profits  of  the  Residue  of  the  said  Estate,  after  Debts  and  Legacies  jiaid  ;  and  the  De- 
fendant Benson,  who  purchased  the  Inheritance  of  Giber,  to  enjoy  the  same,  discharging 
all  Things  as  aforesaid. 

[297]   Il\'-i'  contra  Dencti. 

;]6Car.  2,  f.  799  [1084-85]. 

When  the  Mortgage  Monev  is  paid,  the  Mortgagee  and  his  Heirs  are  Trustees  for  the 

Mortgagor  and  his  Heirs.     A  Will,  and  after  that  a  Mortgage,  the  Will  is  republished, 

it's  a  good  Will  and  not  revoked. 

That  the  PlaintilT  Grace  Hall,  being  Daughter  of  William  Knight  deceased,  who 
was  Son  of  Susann.i,  one  of  the  Sisters  and  Coheirs  of  Thomas  Brulger  deceased,  which 
said  Thomas  Bridger  being  seised  in  Fee  of  Lands  in  Binstead  and  iMiddleton,  and 
having  no  Children,  made  his  Will  in  ICiO.'i,  by  which  he  gave  all  his  Land.s  in  Binstead 
to  the  said  Th.imas  Knight  (S(in  of  the  .said  William  Knight),  and  the  1  eirs  of  his 
Bodv  and  for  Want  of  such  Issue  :  then  to  the  PlaintilT  Grace,  and  the  Heirs  of  her 
Body,  with  Remainders  over;  and  by  the  same  Will  devised  one  Moiety  of  the  Lands 
in  Middleton  to  the  said  Thomas  Knight  and  the  Heirs  of  his  l?(Kly  with  the  like  He- 
mainders  over ;  and  sometime  after  the  said  Will,  the  said  Ihomas  Hndger  mortgaged 
the  said  Lands  in  Binstead  to  John  Comber  and  his  Heirs  lor  iM\  and  the  said 
Brid.'cr  repaved  the  £500.  and  had  the  Mortgage  delivered  up  and  cancelled,  but  no 
Reccmveyance  of  the  Lands  ;  and  that  the  said  Comber  after  t luit  was  but  a  Iriis  ee 
for  Bridger  the  Mortgagee,  who  in  1G82  declared,  that  the  \\  ill  he  made  in  1 003 
.'luiuld  shnid  and  be  his'^last  Will,  and  then  died  :  But  the  298]  DefeiKhmt  Dench 
having  got  the  cancelled  Deed  in  his  CustcKly,  and  the  PlaintilT  bringing  an  t-je^'tment 
under  the  Title  of  the  Will,  got  a  Verdict  for  the  Lands  in  Muldlet.m  ;  but  the  De- 
fendant at  the  Trial,  setting  up  a  Title  in  the  Defcu  ant  ..mber,  ''P"'"/.'*^  :*  *f'.  ^^ 
Mortgage  for  the  Lands  in  Binstead,  a  Verdict  passed  f(ir  (he  Defendant  ;  so  to  have 
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the  said  Mortgage  Deed  delivered  up,  and  the  Plaintiff  to  enjoy  the  Premisses  accord- 
ing to  the  said  Will,  is  tlip  Bill. 

The  Defendants,  as  ('ohoirs  at  Tjaw  to  Bridger,  insist.  That  the  Testator  Bridger 
never  intended  tliat  the  Kstate  slioukl  go  as  that  Will  direi'tcd,  in  regard  he  soon  after 
the  said  Will  mortgaged  the  same  to  Comher  ;  and  hesides,  the  Lt^gatees  and  Executors 
in  the  said  Will  were  most  of  them  dead  before  the  said  iiiidgcr,  and  the  Mortgage 
Money  was  not  paid  till  after  tlie  Estate  forfeited  ;  and  that  the  Mortgage  to  Comber 
was  an  absolute  Revocation  of  the  said  Will ;  and  upon  an  Ejectment  brought  by  the 
PlaintilT,  under  the  said  Will,  the  Defendants  obtained  a  Verdict  for  the  Lands  in 
Binst«id,  wherein  the  Validity  of  the  said  Will  was  in  Issue. 

The  Plaintiffs  insisted,  That  the  Verdict  obtained  by  the  Defendants  as  aforesaid, 
was  In'  Reason  the  Title  in  Law  was  in  Comber  the  Mortgagee,  and  not  upon  the 
[299]  Validity  of  the  Will  ;  and  that  a  Verdict  had  been  had  in  Atttrmation  of  the 
said  Will  for  other  Lands  therein  mentioned  ;  and  the  Testator  was  in  Possession 
of  the  Premisses  at  the  Time  of  his  Death. 

Tlii.i  Court  (the  Defendants  insisting  to  liave  it  tried  at  Law,  whether  a  Revocation 
of  the  said  Will  or  not)  declared,  there  was  no  Colour  to  fhrect  any  Trial  at  Law  in  this 
Case  ;  for  that  on  reading  the  Proofs,  it  plainly  appeared,  that  the  Testator  expressly 
declared,  the  said  Will  should  be  his  last  Will ;  and  tliat  upon  such  an  express  Proof, 
it  would  be  vain  to  direct  a  Trial  at  Law,  and  declared,  that  when  the  Mortgage  Money 
w;is  paid,  the  Mortgagee  and  his  Heirs,  immediately  from  that  Time,  became  Trustees 
for  the  Mortgagor  and  his  Heirs  ;  and  the  Court  having  considered  of  several  Pre- 
cedents, as  well  antient  as  modern,  which  were  full  in  the  Point  ;  that  notwithstanding 
such  Revocation,  yet  there  was  a  Republication  of  the  Will,  and  that  the  same  was  a 
liepublication  of  such  a  Nature,  that  made  the  said  Will  u  good  Will ;  and  decreed  the 
Defendant  Grace  to  enjoy  the  Premi.sses  according  to  the  said  Will. 

'J'liis  Cause  came  to  be  re-heard  before  the  Lord  Chancellor  Jefferies,  who  was  well 
satisfied  with  the  Re[)ublication,  and  declared,  that  notwith.standingthe  said  [300]  Mort- 
gage, the  Will  was  a  good  Will  and  not  revoked,  and  confirmed  the  former  Decree. 

PULLEN  contra  Serje.\NT. 
36  Car.  2,  f.  570  [1G84-85]. 

The  Bill  is  to  have  a  Discovery  of  the  Estate  of  Anne  Nurse  deceased,  and  a  Distri- 
bution to  be  made,  and  the  Plaintiffs  to  have  their  Proportions  thereof,  they  being  next 
of  Kin  to  the  said  Anne  Nurse,  viz.  the  Plaintiff'  Anne,  Wife  of  the  Plaintiff  Pullen, 
Sister  by  the  Mother's  Side  of  the  said  Testatrix  Anne  Nurse,  and  the  other  Plaintiffs 
are  of  tlie  same  Degrees  of  Consanguinity,  and  so  are  intitled  to  their  equal  Shares 
of  their  jiersonal  Estate  ;  and  the  said  Anne  Nurse  made  Anne  the  Wife  of  WiUiam 
Hodges  Executrix,  who  died  before  the  said  Anne  Nurse,  and  the  said  Anne  Nurse 
died  without  altering  of  her  Will ;  That  after  her  Death  the  Defendant  Serjeant, 
a  Relation  to  the  said  Anne  Nurse,  took  Administration  of  the  said  Anne  Nurse's 
personal  Estate. 

The  Defendant  insists.  That  he  being  only  Brother,  and  one  of  the  nearest  Relations 
to  Anne  Nurse  the  Testatri.x,  and  her  said  Executrix  dying  before  she  administred, 
with  the  Will  annexed,  and  paid  Debts  and  Legacies  and"  is  willing  to  [301]  distribute 
as  the  Court  shall  direct  ;  and  craves  the  Direction  of  the  Court,  whether  the  Plaintiffs 
bemg  of  the  half  Blood  shall  have  equal  Proportion  with  the  Defendant  and  others 
of  the  whole  Blood. 

This  Court  declared,  That  the  Plaintiffs,  who  are  of  the  half  Blood  to  the  said  Anne 
Nurse,  were  equally  intitled  to  a  Distribution  of  the  said  Estate,  and  to  an  equal  Share 
with  the  Defendant  Serjeant  and  others  who  are  of  the  whole  Blood  ;  and  decreed 
the  same  accordingly. 

Keale  contra  Sutton. 

36  Car.  2,  f.  773  [1684-85]. 

A  Prohibition  granted  for  arresting  in  the  Marshal's  Court,  for  Matters  arising  in 

Berkshire. 

The  Defendant  being  arrested  in  the  Marshal's  Ci)urt  for  Matters  arising  in  Berk- 
shire, out  of  the  Jurisdiction  of  that  Court  ;  This  Court  granted  a  Prohibition,  which 
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being  disobeyed,  an  Attachment  was  ordered  against  the  Persons  disobeying  the  same, 
and  the  Defendant  to  proceed  upon  the  saine. 

Carvill  contra  Carvill. 

SGCar.  2,  f.  142[lG84-85]. 

WiU. 

That  the  Testator  Robert  Carvill  made  his  Will  the  5th  of  June  1675,  and  thereby 
gave  the  Plaintiffs  several  Legacies,  and  also  Legacies  to  the  Defendants,  which  [302]  he 
appointed  to  be  paid  by  sale  of  Lands,  after  the  Deatli  of  his  Si.ster  Eosamund,  whom 
with  the  Defendants  he  made  Executors,  and  gave  his  said  Executors  residuum  bvnorum, 
and  in  1678  died;  and  the  said  Rosamund  is  dead. 

That  the  Defendant  Robert  Carvill,  being  the  eldest  Son  of  Henry  the  Testator's 
Brother,  is  his  Heir  at  Law,  who  insists,  That  the  Testator  made  no  such  Will,  and  that 
he  claims  the  .said  Lands  by  Descent ;  or  if  any  such  Will  was  made,  the  Testator  was 
non  compos  at  the  Making  thereof,  and  that  no  Person  was  named  in  the  said  Will 
to  sell  the  said  Lands,  and  insists  on  the  Act  again.st  Frauds  and  Perjuries,  and  avers. 
That  the  Testator  died  not  till  1680,  and  that  he  did  not  make  and  sign  that  Will  ac- 
cording to  the  said  Act,  there  being  no  Witnesses  that  have  attested  it  according  to  that 
Act  ;  and  doth  therefore  insist,  that  the  same  is  void  in  Law,  as  to  the  Devise  of  L;inds, 
and  that  the  same  are  come  to  him  as  Heir,  and  he  hath  since  recowred  the  same  at 
Law,  and  insists  also  that  the  said  Will  is  void  in  Law,  because  no  Person  is  appointed 
to  make  Sale,  and  being  but  a  voluntary  Disposition  for  Payment  of  Legacies,  and  not 
Debts,  the  Plaintiff  ought  to  have  no  Relief  to  make  the  same  good  in  Equity,  to  the 
[303]  Disinherison  of  the  Defendant,  the  Heir  at  Law. 

Put  the  Plaintiffs  insisted.  Though  the  Testator  died  after  the  said  Act,  viz.  December 
1678,  yet  the  Will  was  made  long  before  the  •24th  of  June  1677,  and  so  is  not  within  the 
Intention  of  the  said  Act ;  and  that  though  no  Person  be  in  express  Words  named  to 
sell  the  Lands,  yet  the  Sale  ought  to  be  made  by  his  Executors,  and  the  Heir  ought 
to  be  compelled  to  join  in  the  Sale. 

The  Defendant  the  Heir  insisted,  That  though  the  Will  might  be  out  of  the  Provision 
of  the  Act,  being  made  before  the  making  of  the  Act,  yet  there  is  no  good  Proof  that 
any  such  Will  was  made  or  published  by  the  Testator. 

This  Court  directed  it  to  Law  on  this  Issue, _Devisavil  vel  non  Devisavit,  and  a  Verdict 
passed  for  the  Plaintiff. 

This  Cause  coming  to  be  heard  on  the  Equity  reserved,  and  this  Court  being  satisfied 
with  the  Verdict,  which  was  (viz.).  That  the  said  Robert  Carvill.  the  Testator,  did  make 
iind  publish  such  Will,  and  thereby  devised  the  said  Lands  to  be  sold  as  aforesaid. 

[304]  This  Court,  upon  reading  the  WiU,  decreed  the  said  Lands  to  be  sold  by  the 
sai(.l  PIxecutors,  and  the  said  Legacies  to  be  paid  thereout  according  to  the  said  Will. 

Norton  conlra  Mascall. 
36Car.  2,  f.  544  [1684-85]. 
A  voluntary  Award  decreed  to  be  performed. 
The  Suit  is  to  have  a  voluntary  Award  performed,  the  Defendant  insisted,  It  being 
a  voluntary  submi.ssion  of  the  Parties,  and  the  Reference  not  directed  by  this  Court,  the 
Award  was  void  and  ought  not  to  be  performed,  and  demurred  by  the  Plaintiff's  Will. 
The  Master  of  the  Rolls  ordered  Precedents,  and  ujwn  reading  of  the  Award  declared, 
he  saw  no  Caase  to  reheve  the  Plaintift' ;  but  dismissed  the  Bill. 

This  Cause  was  re-heard  hv  the  Lord  Chancelloi-  Jefteries,  who  declared,  he  saw 
no  Cause  why  the  said  Award  should  be  impeached,  but  it  was  fit  that  the  same  should 
be  performed,  being  in  part  executed  and  assented  unto  ;  and  decreed  the  same  to  stand 
confirmed,  and  the  Defendant  to  perform  the  same. 

[353]  Attorney  Genek.^l  con.  Vernon. 

1  Jac.  2,  f.  388  [1685-86]. 

Information  against  Patentees  of  Needwood  Forest. 

■  The  Scope  of  the  Liformation  in  this  Cause  being  to  sot  aside  Letters  Patents  obt^iined 

by  the  Defendant  Vernon,  in  the  Names  of  the  Defendants  Browne  and  B<iheme, 
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in  Nature  of  a  Gniiit  or  ('t)iiti;iL-t  under  the  Seal  of  tlie  Dutclij-  of  Lancaster,  of  the 
Honour  of  Tudburj- [354]  ""c'  Forest  of  Needwood,  at  a  great  Under-value,  vvliercin 
his  late  Majei^t}-  was  surprized  ;  His  Majesty  s  Attornej-  General  by  Information 
setting  fortli,  That  his  Late  .Majesty  being  seised  in  Fee  in  Right  of  liis  Crown,  us  Parcel 
of  his  Dutchy  of  Lancaster,  of  the  said  Honour  of  Tudbury,  of  the  value  of  £2000  per 
Annum,  and  also  of  the  Benefit  of  Timber-Trees,  Woods,  &c.,  of  the  Value  of  £30,000, 
whereon  tlie  Defendants  commit  Waste;  pretending  Title  to  the  Premisses  by  Giant 
of  the  Crown  from  liis  late  Majesty ;  whereas  .such  Grant  was  unusually  obtained, 
and  by  Surprize  ;  for  that  about  Sept.  1G8.'5,  for  some  small  Sum,  and  getting  some 
Interest  in  Ground  at  Sheerness,  to  the  Value  of  about  £500,  and  endeavouiing  to 
Value  the  Ljinds  at  Sheerness  at  £3000  in  October  following  they  did  prefer  a  Petition 
for  the  said  Grant,  and  obtained  a  Reference  thereof  to  Sir  Tliomas  Chichley,  Chancellor 
of  the  Dutchy,  and  hastily  obtained  a  Report  in  November  :  and  within  two  Days 
after  the  Rep>it  a  Warrant  was  signed  for  passing  the  Grant,  though  Endeavours 
were  used  to  stop  it  by  Command  from  his  late  Majesty,  and  the  Lords  of  the  Treasury, 
the  I'Jtli  of  the  same  November,  and  partiiular  Application  made  to  the  Cliancellor 
of  tlie  Dutchy,  he  then  denying  he  knew  [355]  thereof,  and  it  was  not  known  that 
anv  Grant  was  thereof,  till  tlie  Particular  tliereof  was  found  in  a  Scrivener's  Shop 
about  a  Month  after  tlie  Passing  thereof,  contrary  to  the  Course  of  the  Dutchy,  there 
being  no  such  Grant  yet  registred  or  inrolled,  to  the  Prejuchce  of  bis  Majesty,  and  the 
Nobility  and  others  having  Dependency  tliere  ;  the  said  Defendant  having  given  un- 
true Particulars  of  the  most  Profitable  Matters  thereof,  to  the  Value  of  some  thousand 
Pounds  ;  wherefore  the  said  Grant  ought  to  be  delivered  up  to  be  cancelled. 

The  Defendant  Vernon  insisted,  That  the  Defendants  having  long  Leases  of  the 
said  Premisses  unexpired  of  a  great  yearly  Rent,  and  also  Offices  within  the  Premisses, 
upon  which  hath  been  expended  great  Sums  of  Money  in  Buildings  and  Repairs, 
whereby  his  Majesty's  autient  Rent  liath  been  much  increased  ;  and  the  Defendant 
Vernon  being  informed  of  some  Endeavours  used  to  obtain  the  Reversion  in  Fee  of 
the  said  Premisses,  he  petitioned  his  Maje.sty  in  September  1G83,  in  the  Name  of  the 
other  Defendant  Browne,  to  prevent  a  Merger  of  the  said  Leases,  and  on  the  29tli  of 
the  said  September  obtained  a  Reference  to  the  Chancellor  of  the  Dutchy  of  Lancaster, 
and  lOth  of  November  1683,  the  said  Chancellor  made  a  Report,  [356]  '»ud  tliereupon 

20  Nov.  1683,  Ids  Majesty  signed  a  Warrant,  dated  the  19th  of  tlie  same  Month, 
authorising  the  Chancellor  to  make  a  grant  of  the  Premisses  :  That  thereupon  the 
Defendant  Vernon,  by  Deed  20  Nov.  1683,  between  his  late  Majesty  of  the  one  Part 
and  himself  on  the  other,  did  sell  unto  his  Majesty  all  those  forty  Acres  in  the  Isle  of 
Sheppey,  whereon  his  Majesty's  Fort  of  Sheerness  is  built  :  That  in  Consideration 
thereof,  and  £7000  paid  by  the  Defendant  for  his  Majesty's  Use,  his  said  Majesty, 

21  Nov.  granted  unto  the  Defendants  Browne  and  Boheme,  in  Trust  for  the  Defendant 
Vernon,  all  the  said  Premisses. 

And  the  said  Defendant  Vernon  insists.  That  the  said  Patent  passed  regularly, 
and  is  effectual  in  Law,  and  ought  not  to  be  impeached,  the  Impeachment  whereof 
being  in  Derogation  of  other  his  Majesty's  Grant,  and  the  Considerations  are  equivalent 
to  the  Grant,  his  Majesty's  favour  being  an  Ingredient  thereunto,  and  the  Premisses 
mightily  over-valued  by  the  Surveyor  ;  and  the  said  Patent  was  left  with  a  Scrivener, 
whereon  to  raise  £10,000,  but  the  same  was  not  thought  a  sufficient  Security  for  such 
a  Sum  :  That  the  Defendant  Browne  for  £10,300  hath  purchased  the  said  Premisses 
of  Vernon,  and  insists  on  the  said  Grant  as  good  in  Law  ;  [357]  and  is  advised  that 
this  Courti  will  be  tender  in  examining  the  Methods  of  the  passing  the  said  Grant, 
when  it  hath  received  the  Allowance  of  the  proper  Officer,  by  having  the  Seal  affixed 
to  it.  '      ■ 

His  Majesty's  Counsel  insisted.  That  this  Suit  is  properly  brought  in  this  Court 
by  English  Bill,  to  be  relieved  against  the  said  Grant  or  Patent,  and  that  no  Scire  facias 
can  be  brought  in  the  Dutchy,  or  in  this  Court,  for  the  Reversal  thereof,  and  if  a  Bill 
or  Information  (as  this  Case  is)  should  not  be  admitted,  his  Majesty  would  be  in  a  worse 
Condition  than  any  of  his  Subjects,  considering  the  great  Over-value,  and  the  quick, 
hasty,  and  unusual  .Manner  of  passing  the  Patent,  contrary  to  all  Patents  of  that 
Nature,  it  passing  neither  by  Privy  Seal,  Privy  Signet,  or  any  immediate  Warrant, 
but  the  Chancellor  of  the  Dutchy  acted  therein  in  all  Capacities,  and  passed  the  Grant 
after  Notice  and  fresh  Pursuit  by  his  late  Majesty  for  recalling  the  same,  and  express 
Prohibition  that  no  Money  should  be  received. 
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This  Court,  assisted  with  several  Judges,  were  all  clear  of  Opinion.  That  this  Suit 
was  proper  by  English  Bill  ;  and  that  the  Patent  could  not  be  annulled  or  made  void 
by  Scire  facias,  or  otherwise  at  the  [358]  Common  Law  ;  and  the  Bill  being  to  have 
Remedy  for  his  Majesty  against  Fraud,  Surprize  and  Deceit,  which  their  Lordships 
declared  was  made  out.  and  that  the  King  was  most  grossly  deceived  and  abused  as 
to  the  Aalue  ;  and  that  therefore  his  Majesty  ought  to  be  relieved  in  this  Court,  or 
otherwise  he  would  be  remediless,  and  so  in  a  worse  Condition  than  any  of  his  Subjects 
in  a  Case  of  this  Xature  ;  and  this  Court,  with  the  said  Judges,  taking  into  Considera- 
tion the  excessive  Over-value,  which  was  offered  to  be  made  good  by  the  Surveyor, 
the  Surprize  and  Deceit,  and  the  speedy  and  unusual  passing  the  said  Grant,  and  that 
no  Money  was  paid  till  the  Grant  was  ordered  to  be  stopped,  and  Directions  for  this 
Prosecution,  which  was  before  Livery  and  Seisin. 

This  Court  declared,  and  was  full)-  satisfied.  That  in  this  Case  his  Majesty  ought 
to  be  relieved,  and  the  said  Grant  set  aside  and  made  void  :  and  decreed  the  same 
accordingly,  and  the  Inrollnient  thereof  in  the  Dutchj-  Court  vacated  :  and  the 
Defendants  to  procure  those,  in  whom  the  Estate  in  Law  is,  to  re-conve}-  unto  his 
Majesty  ;  and  the  Defendants  at  Liberty  to  applj-  to  his  Majesty  for  to  have  the  Money 
paid  back,  which  was  paid  to  Sir  Thomas  Chichley  and  Cuxton,  as  aforesaid. 

[359]  Beckford  contra  Beckford. 
1  Jac.  2,f.  196[1685-8G]. 

The  unadvanced  Children,  by  the  Custom  of  London,  to  bring  in  what  they  had  re- 
ceived into  Hotchpot  with  the  Orphanage  Tliirds,  after  the  Estate  is  divided  into 
Thirds,  and  not  with  the  whole  Estate. 

That  Eichard  Beckford,  Citizen  and  Freeman  of  London,  had  several  Children, 
and  by  his  Will  in  Writing,  after  Debts  and  Funeral  Charges  paid,  appointed  one  full 
third  Part  of  his  personal  E.state  to  the  Plaintiff  Frances  Beckford  his  Rehct,  according 
to  the  Custom  of  the  City  of  London,  and  declared  that  Frances  and  Elizabeth,  two 
of  his  Daughters,  had  been  fully  advanced  in  his  Life-time,  and  that  Mary  and  Jane, 
two  other  Daughters,  had  not,  and  directed  they  should  bring  their  Portions  they 
had  received  into  the  third  Part  of  his  personal  Estate  belonging  unto  his  unpreferred 
Children,  and  they  should  have  equal  Shares  with  his  unprefen-ed  Children. 

Now  the  Question  between  the  Plaintiff  Frances  and  the  unpreferred  Children, 
how  the  said  Estate  should  be  divided  by  the  Custom  of  London,  the  Plaintiff  Frances 
insisting,  that  the  Children  not  fully  advanced  ought  to  bring  what  they  had  received 
into  the  whole  Estate,  and  then  she  ought  to  have  one  full  third  Part  of  the  whole 
personal  Estate,  insisting.  That  every  Widow  of  a  Freeman  ought,  by  the  Custom  of 
London,  to  be  indowed  with  [360]  one  full  third  Part  of  the  whole  personal  E;state, 

This  Court  declared  the  Custom  to  be.  That  the  Testator's  two  Children,  Mary  and 
Jane,  who  were  not  fullv  advanced,  were  to  bring  what  they  had  received  into  lIotchiX)t 
with  the  Orphanage  Thirds,  after  the  E.state  is  divided  into  Thirds,  and  not  into  Hotch- 
pot with  the  whole  Estate  ;  and  decreed  accordingly. 

And  what  hath  been  received  by  any  one.  more  than  their  share  and  Legacies, 
is  to  be  repaid  as  the  Master  shall  appoint. 

Halliley  contra  Kietl.\nd. 
1  Jac.  2,  f.  566  [1685-86]. 
Mortgage. 
That  John  Park  mortgaged  Lands  to  the  Defendant  Kirtland  for  £60,  and  was 
also  indebted  to  the  Defendant  Sanderson  £50  on  Bond  :  and  the  said  Kirtland  want- 
ing his  Money  assigned  the  said  Mortgage  to  the  said  Sanderson ;  so  that  Sanderson, 
on  Payment  to  him  of  the  Money  paid  to  Kirtland,  on  the  said  Mortgage,  and  his  £50 
on  Bond  and  Interest,  is  wiUing  to  re-convey  to  the  Plaintiff,  whicli  he  refuses  to  do. 
[361]  This  Court,  in  as  much  as  the  Estate  so  ve.sted  in  the  Defendant,  as  afore- 
said, is  a  Chattel  Lease,  and  so  liable  to  Debts,  and  the  Defendant  having  an  Assign- 
ment of  the  Mortgage,  and  his  Debt  on  Bond  lieing  a  jn.st  Debt,  declared,  that  the 
Plaintiff  ought  not  to  be  let  in  to  a  Redemption  of  the  said  Mortgage  but  iiixm  Pay- 
ment of  the  said  £50  and  Interest  due  on  the  said  Bond,  as  w>>il  :.s  the  Mortgage-Money  ; 
and  decreed  accordingly. 
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Cni.TMAN  contra  WaRR. 

IJac.  2,  f.  5GG  [lC.85-8(i]. 

No  Re-hearing  after  a  Decree  signed  and  inrolled. 

This  Court  would  not  re-hear  a  Cause  after  Decree  signed  and  inrolled,  notwith- 
standing the  said  Cause  had  been  opened  since  the  Inrollnient  in  order  to  re-hearing;  ■ 
and  discharged  the  Order  for  Re-hearing. 

Jones  &  Al'  contra  Henley. 

IJac.  2,  f.  995  [1685-86]. 

Who  are  Servants  ca]iab!e  to  receive  .Legacies  by  the  general  Words  of  a  Will,  To  all 

my  .Servants,    &c. 

Sir  Robert  Henley  by  Will  gives  £100  a-piece  to  all  his  Servants,  which  Will  is  dated 
the  10th  of  November  KiSO,  and  Sir  Robert  lived  afterwards  till  the  7tli  of  August 
1681  but  made  no  Republication  of  the  said  Will  ;  and  the  Plaintifl's,  as  Servants  to 
Sir  Robert,  demand  £100  [362]  apiece  Legacy:  That  these  Servants  (viz.),  Jones, 
Gierke,  Meeke,  Scarle,  and  llanbury,  were  all  menial  Servants  before  the  10th  of 
November  KiSO,  and  so  continued  till  the  7th  of  August  1681.  That  the.se  Servants 
(viz.),  Litchfield,  Davies.  Deacon,  Booth,  Noon,  (tc,  were  all  Servants  at  the  time  ot 
his  Death,  but  were  not  in  his  Service  at  the  Time  of  Making  the  Will  ;  that  Cook 
and  Ilawkes  were  both  Servants  at  the  10th  of  November  1G80,  but  before  the  7th  of 
August  1681  were  discharged  from  his  Service  :  That  William  Harrison  was  a  menial 
Servant  the  10th  of  November  1G80,  but  died  before  the  7th  of  August  1681.  That 
Castilian  Ooddard,  &c.  were  Servants  at  large,  but  not  menial  (viz.),  as  Steward  and 
Bailiff  before  the  10th  of  November  1680,  and  so  continued  till  the  said  1G81,  but  did 
not  inhabit  in  the  House  :  That  Stranger  and  Long  were  Chairmen,  and  agreed  with 
after  the  said  1680  at  20s.  per  Week  ;  so 

The  Plaintiffs  insist,  That  such,  that  were  his  Servants  at  the  Time  of  his  Death, 
ought  to  have  the  Benefit  of  the  said  Devise. 

But  the  Defendant  insisted.  That  none  of  the  Plaintiffs  can  be  any  Ways  intitled 
to  that  I3enefit,  but  only  such  as  were  menial  Servants  before  the  Publishing  of  the 
said  Will,  and  did  so  continue  all  along  [363]  t"  he  menial  Servants,  and  live  in  the 
House  with  him  to  the  Time  of  his  Death. 

This  Court  declared,  that  none  of  the  said  Plaintiffs,  but  such  as  were  Servants 
to  the  said  Sir  Robert  before  the  making  the  said  Will,  and  did  so  continue  to  be  Ser- 
vants to  him  until  the  Time  of  his  Death,  could  have  any  pretence  to  the  said  Legacy, 
and  such  only  as  were  his  menial  Servants,  and  lived  all  along  in  the  House  with  him, 
from  before  the  10th  of  November  1680  luitil  the  7th  of  August  1681,  and  no  others; 
and  ordered  that  Jones.  Clerke,  &c.,  only,  and  no  other  of  the  Plaintiffs,  be  paid  their 
Legacy  of  £100  a-piece  by  the  said  Defendant ;  and  ordered  the  Bill,  as  to  all  the  otlrer 
Plaintiffs,  to  be  dismissed. 

[See  In  re  Marcus,  1887,  56  L.  J.  Ch.  831.] 
I 

Fenvvick  &  Al'  con.  Woodroffe  &  Al'. 

1  Jac.  2,  f.  400  [1685-86]. 
Agreement  on  Marriage  to  purchase  Lands. 

That  Doctor  Smalwood  deceased,  by  Deed  in  1672,  conveys  the  I>and  and  Premisses 
to  Trustees  and  their  Heirs,  to  the  Use  of  himself  for  Life,  Remainder  to  Thcophania 
his  Wife  for  Life,  Remainder  to  Mary  their  sole  Daughter,  and  the  Heirs  of  her  Body, 
Remainder  tn  his  own  right  Heirs,  with  a  Proviso,  That  if  his  said  Daughter  Mary  should 
then  after  [364]  marry  in  his  Life-time  without  his  Privity  and  Consent  first  had,  then 
all  and  every  the  Uses  and  Limitations  therein  mentioned  and  made  should  cease  and 
be  utterly  void  ;  That  the  said  Mary  did  intermarry  with  Sir  John  Lloyd  in  the  Doctor's 
Life-time,  with  his  Consent,  who,  upon  a  Settlement  made  on  the  said  Mary,  was  to 
have  £2000  Portion,  £1500  whereof  was  to  be  laid  out  in  Lands  for  Increase  of  Mary's 
Jointure;  and  that  she  had  Issue  by  him  the  Plaintiff  Anne;  That  Sir  John  Lloyd 
died,  and  the  said  Dame  Mary  intermarried  with  one  Hutchinson,  without  the  Consent, 
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good  Liking,  or  Privity  of  the  said  Doctor  Smahvood  her  Father;  That  in  1683,  the 
said  Doctor  Smalwood  died,  having  by  his  Will  in  1683,  made  the  Defendant  James 
Smahvood  and  others  Executors  ;  and  tliereby  devised  and  settled  his  Estate  real  and 
personal  (viz.),  according  to  his  Settlement  formerly  made,  he  gave  his  .said  Daugliter 
Dame  Mary  all  his  Lands  during  lier  Life,  if  his  Executors  should  so  think  fit ;  and 
and  in  case  they  should  not,  to  his  (iratulcliild  Anne  Love,  and  in  case  of  Failure,  to 
his  tJrandchild,  Theojjhania  JIutcliin.sou  during  her  Life ;  and  in  case  of  Failure,  to 
his  Kephew  the  Defendant  James  Smalwood  for  ever  :  And  liis  personal  Estate,  as 
Money,  Books,  Plate,  &c.,'  to  be  divided  amongst  his  said  Daughters,  Grandchildren 
and  [365]  Nephew  James  Smalwood,  at  the  Discretion  of  his  Executors ;  so  to  have 
the  said  £1500  which  rested  in  Dr.  Smalwood's  Hands,  being  Part  of  i'2()00  Portion, 
covenanted  by  Dr.  Smalwood  to  be  laid  out  in  Lands  by  the  said  Doctor  for  Increase 
of  Mary's  Jointure  aforesaid,  to  be  laid  out  according  to  the  Doctor's  Covenants,  and 
to  have  the  Benefit  of  the  .said  Settlement  in  1672,  is  the  Plaintiff's  Bill. 

The  Defendant  James  Smalwood  pleads,  and  claims  a  Eight  to  the  Estate  of  Doctor 
Smalwood  by  his  Will,  and  by  the  .said  Deed  of  1072,  the  said  Dame  Mary  having,  by 
her  Marriage  with  the  said  Hutchinson,  in  the  Doctor's  Lifetime,  without  his  Privity 
or  Consent,  broke  the  Condition  by  which  she  was  to  have  injoy'd  the  Lands  in  that 
Settlement;  and  prays  the  Judgment  of  this  Court,  the  Estate  l)ciiig  limited  to  him 
as  aforesaid  :  And  he  further  pleads  and  insists.  That  Dame  Mary  ought  not  to  have 
any  Discovery  of  the  Writings  of  the  Doctor's  Estate,  because  he  the  said  James  Smal- 
wood and  the  other  Defendant  Woodroffe  have  not  yet  consented  that  she  should 
have  any  Part  of  the  Doctor's  Estate,  which  Power  was  given  them  by  the  Doctor's 
Will,  as  aforesaid ;  and  whether  he  and  the  other  Defendant  ought  to  consent  as 
aforesaid,  submits  to  this  Court. 

[366]  But  the  Plaintiff's  insist.  That  they  admit  such  Proviso  in  the  Deed  of  1672, 
that  in  case  the  said  Dame  Mary  should  marry  in  the  Life-time  of  the  Doctor  without 
his  Privity,  Consent  and  Liking,  then  all  and  every  the  Limitations  therein  should 
cease  and  be  void  :  But  insist.  That  the  Marriage  between  Sir  John  Lloyd  and  Dame 
Mary  was  concluded  by  the  Doctor  himself,  as  appears  bj'  the  said  Articles  ;  and  that 
they  married  with  the  Doctor's  good  Liking,  Privity  and  Consent,  according  to  the 
said  Condition  ;  and  insist.  That  Dame  Mary's  second  Marriage  with  Hutchinson 
was  not  without  the  Consent,  Privity  and  good  Liking  of  the  said  Doctor,  and  insist 
also,  that  the  said  Proviso  by  Dame  Mary's  first  Marriage  was  fully  performed,  and 
the  Estates  in  and  by  the  said  Settlement  granted,  absolutely  vested  according  to  the 
Limitation  declared  and  contained,  so  as  the  said  second  Marriage  of  Dame  Mary  with 
the  said  Hutchinson,  if  it  had  been  without  such  Consent  could  not  have  devested  the 
same  ;  and  therein  crave  the  .Judgment  of  this  Court. 

This  Court  declared.  That  the  first  Marriage  of  Dame  Mary  being  by  her  Father's 
Consent,  her  second  Marriage,  though  it  had  been  without  his  Consent,  could  be  no 
Breach  of  the  Pro\nso  or  Condition  in  [367]  the  first  Settlement  ;  and  decreed  the 
Defendants,  the  Executors  of  Dr.  Smalwood,  to  account  for  all  the  personal  Estate 
of  the  said  Doctor,  and  the  Rents  and  Profits  of  the  real  Estate  ;  and  if  personal  Estate 
sufficient  after  Debts  to  pay  the  f  1500,  then  they  are  to  pay  the  same  to  the  Trustees, 
which  they  are  to  lay  out  in  a  Purcliase  of  Lands,  according  to  the  Deed  of  the  1 8  August 
1683. 

Com'  WiNCHEi^av  &  Al'  contra  Dom'  Norcloffk  &  Al'. 

1  Jac.  2,  f.  1026  [1685-86]. 
Act  of  ParUament  for  the  Settlement  of  Intestates  Estates. 

That  Katherine  late  Countess  of  Winchelsea,  the  Plaintiff  the  Earl's  late  Wife, 
had  three  Husbands  successively  (viz.).  Li.ster  her  first  Husband,  by  wiiom  she  liad 
Issue  the  Defendant  Christopher  Lister,  Sir  John  Wentworth  her  second  Husband, 
by  whom  she  had  issue  Thomas  Wentworth  .since  deceased,  and  the  Defendant  John 
\Ventworth  ;  and  the  Plaintiff'  the  Earl  her  third  Husband,  by  wliom  she  liad  ls,suc 
the  .s,ud  Lady  Katherine.  and  the  Plaintiff  the  Lady  Klizabelh  :  'J'hat  the  .said  Went- 
worth had  a'real  Estate  by  Descent  from  his  Father,  out  of  whi<'h.  after  Jiis  Fatliei's 
Death  there  was  payable  to,  or  to  the  Use  of  the  said  Thoma.s,  several  Sums  of  Money, 
for  Rents,  Fines  and  Profiits.    That  in  1684,  the  said  Thomas  [368]  died  Intestate, 
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leaving  no  Wife  or  Cliild,  but  leaving  the  Defendant  Christopher  Lister,  John  Went- 
worth,  the  Ijad\-  Katjiciiiie,  and  the  Plaintiff  the  Ladv  Elizabeth,  his  Brothers  and 
Sisters,  who  being  the  next  of  Kin  in  equal  Degree  (his  Mother  the  said  Countess  dying 
in  his  Life-time)  they,  by  Virtue  of  the  late  Act  of  Parliament  for  selling  Intestates 
Estates,  became  in  titled  to  the  Surplus  of  the  said  Thomas's  personal  Estate,  to  be 
equally  distributed  and  divided  amongst  them  (viz.),  to  each  of  them  a  fourth  Part 
thereof ;  that  before  any  Distribution  made,  the  Lady  Katberine  died  Intestate,  and 
.\dministration  of  her  Estate  was  granted  to  the  Plaintiff  the  Earl  her  Father,  who, 
by  Virtue  thereof  and  of  the  said  Act  of  Parliament,  ought  to  have  the  said  Lady 
katherine's  fourth  Part  of  the  said  personal  Estate  of  the  said  Thomas  Went  wort  li 
her  Brother  ;  and  the  Plaintiff  the  Lady  Elizabeth  ought  to  have  another  fourth  Part ; 
but  the  Defendants  pretend  that  Part  of  the  said  Thomas's  personal  Estate  was  in  his 
Life-time  invested  in  the  Purchase  of  Lands,  which  were  conveyed  to  him  and  his  Heirs, 
and  ought  to  descend  to  the  .said  John  Wentworth,  as  his  Brother  and  Heir  ;  and  the 
said  Money  ought  to  be  accounted  as  Part  of  his  personal  Estate ;  whereas  if  any  such 
Purchase  were  made,  [369]  the  same  were  without  his  Consent,  and  during  his  Minority, 
when  he  had  no  Power  to  direct  the  laying  out  thereof,  and  the  Lands  in  Equity  ought 
to  be  accounted  Part  of  liis  personal  Estate,  of  which  the  Plaintiff  seeks  to  have  their 
Shares. 

The  Defendants  insist.  That  the  Defendant  John  Wentworth  only  was  of  the  whole 
Blood,  the  rest  being  but  of  the  half  Blood  to  him  only,  and  leaving  the  Defendant 
Dame  Dorothy  his  Grandmother,  by  the  Mother's  Side  (viz.).  Mother  of  the  said 
Countess,  who  conceive.'  her  self  to  be  intitled  as  Grandmother  to  an  equal  Share  with 
any  of  bis  Brothers  and  Sisters  ;  and  insists.  That  the  said  Lady  Katherine  dying 
within  less  than  a  Year  after  the  Intestate  Thomas  Wentworth,  she  was  not  by  the 
.said  Statute  intitled  to  any  Share  of  the  said  personal  Estate,  her  supposed  Eight  being 
meerly  a  Thing  in  Possibihty  and  Expectation,  which  vanished  by  her  Death  within 
the  Year  :  And  the  Defendants  insist.  That  the  Countess,  before  her  ]\Iarriage  with 
the  Plaintiff  the  Earl  (viz.)  in  1G73,  granted  Lands  to  Trustees  for  twenty-one  Y'ears, 
if  she  so  long  lived,  in  Trust  out  of  those  Lands,  and  other  Lands  late  of  Sir  John  Went- 
worth, to  pay  her  £200  per  Annum,  till  the  .said  Thomas  was  twelve  Years  of  Age, 
for  his  JIaintenance,  and  after  till  [370]  twenty-one,  so  much  as  the  said  Trustees 
thought  fit,  and  the  Kesidue  for  the  Benefit  of  the  said  Thomas  his  Heirs  and  Assign.s  : 
That  the  said  Defendants,  with  the  Countess's  Approbation,  out  of  the  Monies  arising 
by  the  said  Trust,  made  several  Purchases  in  their  own  Names,  and  declared  the 
Trust  thereof  for  the  said  Thomas  Wentworth  and  his  Heirs  ;  and  the  Defendant 
Dame  Dorothy  made  other  Purchases  in  her  own  Name,  mth  the  said  Thomas's 
Money  which  she  received  in  Trust  for  him,  and  insists,  that  those  Monies  so  invested 
in  those  Purchases  in  the  Life-time  of  the  said  Thomas  in  Trust  are  not  nor  at  his 
Death  were  any  Part  of  his  personal  Estate,  but  the  Lands  descend  to  the  Defendant 
John  Wentworth,  as  his  Heir. 

That  Sir  John  Wentworth  died  in  1671.  and  left  a  great  personal  Estate,  which 
came  to  the  Earl  and  Countess  on  their  Marriage,  and  that  Sir  John  Wentworth  died 
Intestate  wthin  the  Province  of  Y'ork ;  the  Defendant  John  Wentworth  being  his 
younger  Son  unpreferred,  became  intitled  to  a  third  Part  of  his  Estate,  equally  with 
his  Widow,  by  the  Custom  of  that  Province ;  and  by  Force  of  the  said  Act  for 
settling  Intestates  Estates,  Thomas  and  John  became  intitled  with  her  to  the  other 
third  Part. 

[371]  The  Defendants  farther  insist.  That  the  said  Earl  is  not  nor  can  be  intitled 
to  any  Share  in  the  .said  Thomas  Wentworth's  personal  Estate ;  for  that  the  Act  of 
Parli;imcnt  is  only  authoritative  and  directive  to  the  Ordinary-  and  Administrator, 
and  there  are  no  vesting  Words  therein,  whereby  to  intitle  the  Lady  Katherine  to  a 
Share  of  the  Estate,  and  that  she  dying  before  any  Distribution,  and  within  the  twelve 
Months  allowed  to  that  Purpose,  her  Share  fell  among  her  siirvi^nng  Brothers  and 
Sisters  :  and  however  if  she  was  intitled  to  any  Part,  it  could  only  be  to  a  half  Share, 
she  being  but  of  the  half  Blood  to  the  deceased,  and  that  so  in  the  Course  of  the  Civil 
Law. 

But  the  Plaintiff  insisted.  That  though  the  Act  of  Parliament  be  only  authoritative 
and  directive  to  the  Judge,  and  yet  such  Authority  and  Direction  in  an  Act  of  Parlia- 
ment doth,  by  Judgment  and  ImpUcation  of  Law,  vest  an  Interest  in  the  ^^■ife,  Children 
and  Kindred,  for  whose  Benefit  the  Act  was  made,  as  much  as  if  it  had  been  a  Bequest 
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of  residuum  bonorum,  for  that  the  Act  appoints  all  Ordinaries  whatsoever,  on  granting 
any  Administration,  to  take  the  bond  prescriljed  thereby,  one  Clause  of  the  Condition 
whereof  is  to  pay  the  Surplus  that  shall  be  found  due  on  such  Administration,  account 
to  such  [372]  Person  or  Persons,  as  the  Judge  by  his  Decree  or  Sentence  to  that  Act 
shall  limit  and  appoint;  and  then  appoints  the  Ordinaries  and  Judges  repectively,  to 
order  and  make  just  and  equal  Distribution  of  such  Surplus  amongst  the  Wife,  Chil- 
dren or  next  of  Kin,  according  to  the  Pailes  and  Limitations  therein,  and  the  same  to 
decree  and  settle  ;  (which  is  the  very  Title  of  that  Act),  and  that  though  there  be  twelve 
Months  Time  given  for  Distribution,  yet  that  is  only  \rith  respect  to  Creditors,  and  no 
Way  hinders  the  Vesting  the  Surplus  in  such  Persons  as  are  appointed  to  have  it  immed- 
iately upon  the  Trustees  Death,  any  more  than  a  Legacy  to  be  paid  in  fnlnro  :  and  it 
is  generally  a  much  longer  Time  before  an  Intestate's  Estate  can  be  got  in  and  the 
Surplus  knov^-n  ;  and  if  the  Executors  or  Administrators  of  Persons  dying  in  the  mean 
Time  shall  lose  their  Shares,  it  will  elude  the  Intent  of  the  Act  of  Parliament,  which 
was  made  for  the  Benefit  of  the  Wife  and  Children,  and  Kindred  generally  :  And  it 
will  lie  much  in  the  Power  of  an  Administrator,  by  retarding  his  Account,  to  prevent 
another  of  his  Share  ;  nay  it  vnW  be  mischievous  to  the  Administrator,  and  those  who 
shall  claim  Distribution,  for  that  if  no  Interest  be  vested  in  any  before  an  actual  Distri- 
bution, by  Decree  or  Sentence,  [373]  then  no  Distribution  can  be  bj-  Agreement  or  Con- 
sent of  the  parties  ;  nor,  let  the  Occasions  or  Necessities  of  any  claiming  Distribution 
be  never  so  great,  can  any  Administrator  satisfy  the  Payment  of  any  Part  of  the  Estate, 
till  such  Sentence  or  Decree  made,  which  the  Law-makers  could  never  intend :  And  if 
no  Interest  be  vested  by  that  Act,  then  hath  this  Court  no  Jurisdiction  to  inter-meddle 
therewith  ;  for  that  the  Act  only  directs  the  Ecclesiastical  Judge  to  make  a  Decree  or 
Sentence  for  Distribution,  but  the  same  vesting  an  interest,  and  there  being  no  negative 
Words  that  a  Distribution  shall  be  sued  for  there  and  elsewhere,  several  Distributions 
have  been  made  in  this  Court,  as  well  in  the  Lord  Chancellor  Finch's  Time,  and  the 
Lord  Keeper  Xorth's  Time  as  since  ;  and  that  the  same  is  looked  upon  as  a  Point  settled  ; 
and  that  it  is  the  constant  Course  of  the  Ecclesiastical  Courts,  to  decree  the  Shares  of 
any  Persons  djing  before  Distribution,  to  the  Executors  or  Administrators  of  such 
Persons  so  dying,  and  not  to  the  surviving  Persons  claiming  Distribution  :  and  this 
Act  was  intended  as  the  Will  of  every  Intestate,  and  the  Wife,  Children  and  Kindred 
respectively,  to  be  as  well  intitled,  as  if  the  Intestate  had  made  a  Will  and  so  bequeathed 
the  same  amongst  them  ;  and  for  the  half  Blood  [374]  nnd  whole  Blood,  the  same 
hath  made  no  difference  between  them,  but  appointed  the  Distribution  to  be  equal; 
and  that  for  the  Monies  alleged  to  be  invested  in  Lands,  such  Purchases  do  not  alter 
the  Nature  of  the  Case,  for  that  Thomas  being  a  Minor  could  not  give  Authority  or 
Consent  for  it ;  and  he  might  have  dissented  to  it  when  at  Age,  and  dying  in  Minority, 
the  same  still  remains  Part  of  his  Personal  Estate,  and  the  Land  is  but  in  the  Nature 
of  a  Mortgage  or  additional  Security  for  it. 

This  Court  declared  they  saw  no  Cause  or  Colour  to  decree  any  Share  for  the  De- 
fendant Dame  Dorothy,  and  conceived  her  no  way  intitled  to  any  ;  but  as  to  the 
Plaintiff  the  Lord  Winchelsea,  This  Court  declared,  they  were  fully  satisfied  that  tlie 
said  Act  of  ParUament  doth  immediately,  upon  the  Death  of  an  Intestate,  and  before 
any  actual  Distribution  made,  vest  an  Interest  in  the  respective  Persons  appointed  to 
have  Distribution  of  the  Surplus  of  his  Estate,  as  much  as  if  it  had  been  bequeathed 
by  Will,  and  that  if  any  one  of  them  die  before  Distribution,  tho'  within  the  Year,  j-et 
the  Part  or  Share  of  such  Person  so  djdng  ought  to  go  over  to  the  Executors  or  Adminis- 
trators of  such  Party  so  dying,  and  not  to  the  Survivor  or  next  of  Kindred  to  the  first 
Intestate  ;  and  [375]  that'the  Lady  Katherine  was  at  her  Death  well  entitled  to  a  Share 
of  her  Brother  Thomas  Wcntworth's  Estate,  as  an  Interest  thereby  vested  in  her.  not- 
\vithstanding  she  died  \Wthin  a  Year  after  the  Intestate,  and  before  any  Distribution 
made  ;  and  that  the  Lord  Winchelsea,  as  her  Administrator,  is  now  well  intitled  there- 
to ;  and  decreed  a  Distribution,  and  the  Plaintiff  the  Lord  Winchelsea  shall  have  tlic 
Lady  Katherine's  Share  and  Proportion  of  the  said  Thomas  Wentworth's  Estate 
accordingly  ;  and  the  Plaintiff  the  Lady  Elizabeth  shall  have  a  like  Share  thereof  \rA\\ 
the  Defendant  Lister  and  John  Wentworth. 

2  Jac.  2,  fo.  315  [1686-87].  The  Question  being  whether  the  respective  Sliares  of  the 
Plaintiff  andDefendant  Lister  (the  saidLadvKathcrine  andEhzabeth.and  the  Defendant 
Lister  being  only  of  the  half  Blood  to  the  Intestate)  :  and  whether  the  Money  be  vested 
in  Lands,  or  the  Lands  themselves  should  be  accounted  Part  of  the  Personal  Estate  of 
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the  said  Thomas  Wentworth  or  not  1  His  Lordship  ordered  a  Case  to  be  made  as  to 
those  two  Points. 

The  Ca.se  being  (vi/.),  Tliat  the  said  Thomas  Wentworth  died  an  Infant  and  un- 
niarrifil.  leaving  such  Brother  of  the  whole  T51ood.  and  sucli  Brother  and  Sisters  of 
the  half  Blood  as  aforesaid,  who  were  [376]  his  next  of  Kindred  in  equal  ])egrec;  and 
that  upon  his  J)e4itli,  a  real  Estate  of  near  £2500  per  Annum  descended  to  the  Defendant 
John  Wentworth,  his  Brother  and  Heir,  and  that  above  £3000  of  the  Profits  of  that 
Estate,  received  in  the  Intestate's  Life-time  by  Dame  Dorothy  Noicliff'c  and  the  said 
Tru.stces,  which  belonged  to  him  and  his  proper  Monies,  were  by  tliem  during  his  Nonage 
and  witliout  any  chrection  or  Power  in  their  Trust,  but  of  their  own  Heads,  laid  out 
in  Purchases  in  Fee,  and  Conveyances  in  their  Names,  but  in  Trust  for  the  said  Intestate 
and  his  Heirs,  with  this  express  Clause  in  the  said  Convej'ances  (viz.),  in  case  he  at  his 
full  Age  would  accept  the  same  at  the  Kate  purchased,  the  Purchase  being  made  with 
his  Money,  and  for  his  Advantage. 

This  Court,  as  to  the  said  two  Points,  being  as.sisted  with  Judges,  declared,  that  the 
Plaintiff  and  the  Defendant  Li.ster  ought  cacli  of  them  to  have  an  ecjual  Share  with 
the  Defendant  John  Wentworth,  of  the  Surplus  of  the  personal  Estate  of  the  said 
Litcstate,  and  the  Distribution  thereof  ought  to  made  among  them  shares  and  share 
alike  ;  and  decreed  accordingly. 

[377]  And  as  to  the  other  Point  declared,  Tliat  the  Monies  laid  out  in  the  said 
Purchases  ought  to  be  taken  and  accounted  for  as  Part  of  the  said  personal  Estate,  and 
distributed  with  the  rest ;  and  decreed  a  Sale  of  the  said  purchased  Prcmi.sses,  and 
Distribution  thereof  to  be  made  as  aforesaid.     See  Max.  Eq.  '22,  c.  i. 

DOM'    MiDDLETON    con.    MiDDLETON. 

1  Jac.  2,  f.  793  [1G85-86]. 

Devisee  in  Trust  to  pay  Debts,  &c. 

That  Sir  Thomas  Middleton.  upon  his  Marriage  with  the  Plaintifl"  Dame  Charlotta 
Middlcton,  settled  a  great  part  of  his  Estate  in  Com'  Jlint  and  other  Counties  for  lier 
Jointure,  being  seised  in  Fee  of  Lands  in  several  Counties  (viz.),  Fhnt,  Denbigh  and 
Merioneth,  and  settled  all  his  Estate  on  his  first  and  other  Sons  on  her  body  in  Tail 
Male,  and  charged  the  same  with  several  Terms  of  Years,  for  raising  Portions  for 
Daughters  (viz.).  If  one  Daughter  and  no  Issue  Male,  £8000,  and  out  of  his  personal 
Estate,  intending  to  make  an  Addition  to  the  Portion  of  the  Plaintiff  Charlotta  his  only 
Child,  and  to  increase  the  Plaintiff  Dame  Charlotta's  Fortune  and  Jointiire.  made  his 
Will  in  1()78,  and  thereby  reciting,  that  whereas  upon  his  Marriage  Settlement  it  was 
provided,  That  if  he  should  have  a  Daughter  [378]  she  was  to  have  £0000  Portion,  as 
his  Will  was  ;  and  he  gave  to  his  only  Daughter  Charlotta,  in  case  she  should  have  no 
Son  living  at  his  Deatli,  £10,000  more,  as  an  addition  to  her  Portion,  to  make  her  up 
the  same  £10,000,  and  for  raising  of  the  said  Portions,  and  Payment  of  his  Debts  and 
Legacies,  he  devised  all  his  said  Lands  (except  his  Lands  limited  for  his  Wife's  Jointure 
for  her  life)  unto  Trustees  and  their  Heirs  in  Trust,  to  raise  out  of  the  Rents  and  Profits 
of  the  said  Premisses,  the  several  Sums  mentioned  for  his  Daughter's  Portion,  and 
the  Sums  of  Money  thereafter  mentioned ;  and  willed,  that  till  one-half  of  tlie  said 
Daughter's  Portion  should  be  raised,  his  Daughter  Charlotta  to  have  £100  per  Annum 
for  the  first  four  Years,  and  afterwards  £200  per  Annum  till  her  Moiety  of  her  Portion 
should  be  raised  ;  and  after  Payment  of  the  said  Portions,  Maintenance,  Debts  and 
Legacies,  he  devised  the  said  Trustees  to  stand  seised  of  all  the  said  Premisses  (except 
before  c.vcepted)  to  the  Use  of  the  Heirs  Males  of  his  Body,  with  a  Remainder  to  the 
Defendant  Sir  Richard  Middleton  his  Brother  for  Life,  witliout  Impeachment  of  Waste, 
Remainder  to  his  first  Son  and  Heirs  Males  of  his  Body,  with  other  Remainder  to  the 
Defendants  Thomas,  Richard  and  Charles  Middleton,  Remainder  to  tlie  [379]  liglit 
Heirs  of  the  said  Thomas ;  and  he  bequeathed  to  his  said  Daughter  Charlotta  the 
Plaintift'  his  Diamond  Pendants  which  his  Wife  wore  ;  and  bequeathed  to  his  Wife 
Dame  Charlotta,  after  his  Death,  one  Annuity  of  £200  per  Annum  for  her  Life,  to  be 
raised  out  of  the  Profits  of  the  .said  Premisses  ;  and  })equeathed  the  great  Silver  Candle- 
sticks to  go  according  to  his  Crandmother's  Will,  to  the  Heirs  of  His  J'amily,  with  his 
Estate  as  an  Heirloom  ;  and  bequeathed  the  Use  of  all  his  Goods,  Stock  and  Iloushold- 
stuff  to  his  Wife  the  Plaintiff  Dame  Charlotta,  for  so  long  as  she  should  live  at  Chirke 
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Castle,  and  from  thence  he  left  the  same  to  his  Eldest  Son  and  Heirs,  or  siich  as  should  be 
Heir  Male  of  his  Family,  according  to  the  Limitations  aforesaid  ;  and  his  further  Will 
was,  that  his  said  Wife  should  have  sucli  Proportion  of  the  Good.s,  Housliold-stuflF  and 
Stock,  for  stocking  and  furnishing  of  Cardigan-House  and  Demean,  heing  Part  of  her 
Jointure,  as  should  be  judged  fit  l)y  her  Trustees,  that  she  might  be  su[)plicd  with  tioods 
and  Stock  requisite  for  her  House  ;  and  left  to  whomsoever  should  be  his  Heir,  all  his 
Stable  of  Horses,  and  made  the  Phiintifi'  iJame  Charlotta  Executrix,  and  died  in  1683, 
lea\'ing  the  Plaintiff  Charlotta  his  Daughter  and  Heir. 

[380]  The  Defendant  Sir  Richard  Middleton  insisted,  That  Sir  Thomas  Middleton 
his  Brother  had,  in  Consideration  of  £184:  to  him  paid  in  IGSO,  conveyed  to  the  said 
Defendant  and  liis  Heirs,  two  Messuages,  being  £11,  10s.  per  Annum  in  Com'  Denbigh, 
and  taking  Notice  that  the  same  was  comprised  in  his  Wife's  Jointure,  declared  he 
would  leave  or  give  his  Wife  by  Will  or  otherwise,  a  sufficient  Compensation  for  the 
same,  so  that  he  should  not  be  troubled.  And  the  Defendant  insists.  That  the  £200  per 
Annum  given  her  by  the  Will,  was  intended  to  be  as  a  Compensation  ;  and  insists. 
That  Sir  Thomas  intended  his  Daughter  more  than  £10,000,  and  that  sucli  Part  of  his 
personal  Estate,  as  was  not  specifically  de^nsed  to  his  Executrix-,  wliich  was  all  he 
intended  her,  ought  to  be  applied  towards  Satisfaction  of  the  Testator's  Debts  and 
Legacies,  and  the  Plaintiff's  Portion  ;  and  the  rather,  for  that  by  the  true  Construc- 
tion of  the  Will,  the  real  Estate  is  subjected  only  supplementarily,  and  that  Part  of 
the  personal  Estate  intended  to  the  Executrix  is  specifically  devised  to  her,  the  Devise 
of  the  Goods  and  Stock  were  only  intended,  in  case  the  Plaintiff  Dame  Charlotta  should 
live  on  her  Jointure  ;  but  she  not  residing  on  her  Jointure,  he  insists,  she  is  not  in- 
titled  to  the  said  [381]  >Stock  and  Goods  ;  and  as  to  all  other  the  Goods  and  Stock, 
and  Furniture,  the  Defendant  was  well  intitled  by  the  Will,  as  Heir  Male  of  the  Family, 
according  to  the  Limitation  of  the  Will. 

The  Plaintiff  insists.  That  the  personal  Estate,  not  being  devised  for  Payment  of 
Debts,  and  Provision  being  made  for  Payment  thereof  out  of  the  real  Estate,  doth 
submit  to  the  Court,  Whether  the  personal  Estate  ought  to  be  ajiplied  for  Debts  and 
Legacies,  the  real  Estate  being  sufficient  to  do  the  same  ;  and  whether,  if  she  be  com- 
pelled to  pay  the  Debts  and  Legacies  therewith,  she  shall  not  be  reimbursed  out  of  the 
real  Estate. 

The  Questions  arising  upon  the  said  Will,  and  now  debated,  are  (viz.). 

First,  Whether  the  personal  Estate  not  specifically  devised,  ought  to  come  in  Aid 
of  the  real  Estate,  and  be  subject  to  the  Debts  and  Legacies  chargeable  thereon  t 

Secondly,  Whether  the  Plaintiff  Charlotta  ought  to  liave  any  greater  Portion  by 
the  Settlement  and  Will,  than  £10,000.  and  whether  she  ought  to  have  the  several 
yearly  •Maintenances  given  by  the  said  Deed  and  Will,  and  to  what  Time  and  Times  ; 
and  whether  the  Stable  of  Plorses  did  not  belong  unto  her,  as  being  given  to  whom- 
soever shall  be  the  Testator's  Heir,  she  being  the  Testator's  Heir. 

[382]  Thirdly,  Whether  the  Plaintiff  the  Lady  Charlotta  Middleton  ought  not, 
besides  her  Jointure,  to  have  her  Annuity  of  £200  per  Annum,  and  to  have  Furniture 
and  Stock  for  her  Jointure,  House  and  Lands,  and  to  have  the  Jewels  and  Chamber 
Plate,  and  Furniture  of  her  Chamber  as  her  Paraphernalia. 

This  Court  declared,  it  was  intended  the  Daughter  should  have  only  £10.000 
Portion  ;  and  that  such  of  the  Goods  and  Stock,  and  Houshold-stuff  at  (liirke  Castle, 
which  were  devised  to  the  Defendant  Sir  Richard  Middleton.  did  belong,  and  ought 
to  be  enjoyed  by  the  said  Sir  Richard  ;  and  that  the  personal  Estate,  not  specifically 
devised  away,  and  which  is  not  to  be  set  out  to  the  Plaintiff  the  Lady  Middleton,  pur- 
suant to  the  said  Will,  ought  to  be  applied,  and  paid  towards  Payment  of  the  Debts 
and  Legacies,  and  the  Portion  of  the  Daughter;  and  that  the  Plaintiff  the  Lady 
Middleton  (besides  her  Jointure  which  she  ought  to  enjoy  free  from  Incumbrances) 
ought  to  have  and  enjoy  the  said  Annuity  of  £200  per  Ann.  and  Arrears  given  and 
devised  to  her  by  the  said  Testator  :  and  that  she  ought  to  have  her  Paraphernalia, 
and  Proportion  "of  the  Goods,  Houshold-stuff  and  Stock  for  furnishing  and  stocking 
her  Jointure-house,  and  Demesnes  to  be  set  out  by  the  [383]  Trustees  according  to 
the  Will ;  and  the  Daughter  to  have  both  the  Maintenances  by  Will  and  Deed  of  Settle- 
ment, and  the  Stable  of  Horees,  and  all  Things  specifically  devised  to  her  by  the  Will 
and  decreed  accordingly. 
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WiiiTMORE  contra  Weld. 

1  Jac.  2,  f.  106[1685-8R]. 

Devisee  Infant  livod  to  eighteen  Years,  and  makes  his  Will  and  Exeeutois,  and  dies, 
the  Executor  shall  have  the  Legacy ;  for  that  an  Interest  was  vested  in  the  Infant. 

That  William  Whitniorc  deceased,  in  1075  by  his  Will  devised  to  the  Earl  of  Craven 
for  the  Use  of  William  Whitmore  his  Son,  the  Plaintift'  Frances  Whitmore's  late  Hus- 
band, all  the  Surplusage  of  his  jiersonal  Estate,  and  made  his  Son  William  Whitmore 
Executor,  and  the  said  Earl  of  Craven  his  Executor,  during  the  Minority  of  his  said 
Son  ;  and  the  said  William  the  Father  died,  and  left  a  personal  Estate  of  £40,000,  that 
William  the  Son,  at  his  Father's  Death,  being  but  of  the  Age  of  thirteen  Years,  the 
said  Karl  proved  his  Father's  Will,  and  possessed  all  the  personal  Estate  ;  and  the 
said  William  the  Son,  having  attained  the  Age  of  eighteen  Years,  not  having  proved 
the  said  Will,  and  being  intitled  to  the  Surplus  of  tlie  said  personal  Estate,  in  1G84 
made  his  Will,  and  thereby  devised  to  the  Plaintiff  Frances  all  his  personal  Estate, 
and  whatsoever  lay  in  his  Power  to  give,  and  made  her  [384]  his  Executrix,  and  died 
ill  U)8I,  and  the  Plaintiff  Frances  being  of  the  Age  of  eighteen  Years  proved  his  Will, 
and  is  thereby  intitled  to  the  personal  Estate  of  William  the  Father. 

Rut  the  Defendants,  one  of  them  being  Sister  of  William  tlie  Fatlier,  and  the  otliers 
the  Children  and  Grandchildren  of  the  Sisters  of  the  said  William  Whitmore  the  Father, 
pretend  the  Surplus  of  the  personal  Estate  of  William  the  Father  belongs  to  them. 

The  said  William  Whitmore  the  Father's  Will  is  in  these  Words,  (viz.)  The  Surplus 
of  my  personal  Estate,  my  Debts,  Legacies  and  Funeral  paid  and  satisfied.  I  give  to  the 
Right  Honourable  William  Earl  of  Craven,  for  the  tise  of  my  only  Son  William  Whit- 
more, and  liis  Heirs  lawfully  descended  from  his  Body  ;  and  for  the  Use  of  the  Issue 
Male,  and  Issue  Female,  descended  from  the  Bodies  of  my  Sisters,  Elizabeth  Weld 
deceased,  Margaret  Kemesh  and  Anne  Robinson,  in  Case  that  my  only  Son  William 
Whitmore  should  decease  in  his  Minority,  without  having  Issue  lawfully  descended 
from  his  Body  :  I  nominate  and  appoint  my  only  Son  William  Whitmore,  Executor 
of  my  last  Will  and  Testament.  I  nominate  and  appoint  tlie  Earl  of  Craven,  during' 
the  Minority  of  my  only  Son  [385]  William  Whitmore,  Executor  of  my  last  Will  and 
Testament. 

The  Defendant  Dame  Anne  Robinson  insists,  she  is  the  surviving  Sister  of  William 
Whitmore  the  Elder,  and  so  is  intitled  to  the  Administration  of  William  the  Elder, 
unadministred  by  William  the  Younger  ;  and  the  Defendant  Sir  John  Robinson, 
and  others  the  younger  Children  of  the  said  Dame  Anne  Robinson  insist.  That  they 
are  intitled  (by  William  the  Father's  will)  to  an  equal  Share  of  the  Surplus  of  the 
personal  Estate  of  William  the  Elder  ;  the  rather,  for  that  William  the  Elder  made 
a  Settlement  of  his  real  Estate  on  Trustees,  and  thereby  made  a  Provision  for  the 
Maintenance  of  William  the  Y'ounger,  during  his  Minority,  and  therefore  they  opposed 
the  Plaintiff  Frances,  getting  Administration  of  William  the  Elder. 

The  said  Plaintiff  Frances  Whitmore  insisted.  That  by  the  Will  of  William  the 
Elder,  there  was  no  joint  Devise  made  to  the  said  William  the  Son  and  the  Issue  Male 
and  Female  of  the  Sisters  of  William  the  Father,  but  a  several  Devise  to  William  the 
Son,  with  Remainder  to  the  Sisters  Issue  ;  and  that  the  said  William  the  Son,  having 
an  Interest  vested  in  him  by  the  Will  of  his  Father,  and  being  eighteen  Years  old  when 
he  died,  and  he  having  then  a  Power  to  have  proved  his  Father's  [386]  ^Vill,  the  Earl's 
Executorship  during  his  Minority  being  determined,  might  have  spent  or  given  away 
the  said  Estate  in  his  Life-time,  he  might  surely  give  away  the  same  by  his  Will,  which 
he  having  done  to  the  Plaintiff  Frances,  she  is  thereby  well  intitled  to  the  same  ;  and 
that  the  Remainder  over  to  Issue  Male  and  Female  of  the  Sisters,  the  Estate  being 
purely  personal,  is  absolutely  void. 

Tliis  Court  hearing  several  Precedents  quoted  declared,  That  by  the  Will  of  the 
Father  there  was  an  Interest  vested  in  William  the  Son,  and  the  Remainder  over  to 
the  Issue  Male  and  Female  of  the  Sisters  of  William  the  Elder  was  void  ;  and  that 
William  the  Son  living  to  eighteen  Years,  and  making  his  Will  as  aforesaid,  and  the 
Plaintiff  Frances  liis  Executrix,  she  is  thereby  well  intitled  to  the  Surplus  of  the  per- 
sonal Estate  ;  and  decreed  the  same  accordingly. 
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WmTLOCK  contra  Marriot. 

IJac.  2,  f.  700  [1685-86]. 

Defendant  ordered  to  pay  the  Plaintiff  £100  for  putting  in  a  scandalous  Answer. 

This  Case  being  upon  a  scandalous  Answer,  his  Lordship  declared  the  said  Answer 
to  be  very  scandalous  and  impertinent,  and  that  the  Exceptions  taken  by  the  De- 
fendant to  the  Master's  Report  were  not  only  more  scandalous  but  also  malicious  ; 
and  that  it  appearing  that  [387]  Evley,  the  Defendant's  Solicitor,  had  put  Mr.  Lynn 
a  Counsellor's  Hand  to  the  Exceptions  without  liis  Knowledge  ;  this  Court  ordered 
the  said  Ryley  to  be  taken  into  Custody  of  the  Messenger,  and  declared  the  Answer 
and  Exceptions  were  not  pertinent  to  the  (^ause,  but  meerly  to  defanie  the  Plaintiff; 
his  Lordsliip  ordered  the  Defendant  Marriot  to  pay  to  the  Plaintiff  £100  for  his  Re- 
paration and  Costs,  for  the  Abuse  and  Scandal  aforesaid  ;  and  the  said  Ryley  to  pay 
£■20  and  to  stand  committed  to  the  Prison  of  the  Fleet  till  Payment  thereof  be  made. 

Ash  contra  Rogle  and  the  De.\n  and  Chapter  of  St.  Pauls. 
1  Jac.  2,  f.  154  [1685-86]. 
Bill  to  enforce  the  Lord  of  a  Manor  to  receive  a  Petition  in  Nature  of  a  Writ  of 
false  Judgment,  to  reverse  a  common  Recovery,  demurred  to,  and  the  Demurrer 
allowed. 

This  Case  is  upon  a  Demurrer,  the  Plaintiff's  Bill  is  to  inforce  the  Defendant,  the 
Lord  of  the  Manor  of  Barnes  in  Surrey,  to  receive  the  Plaintiff's  Petition  or  Bill  in 
the  Nature  of  a  Writ  of  false  Judgment,  to  reverse  a  common  Recovery,  suffered  of 
some  Copyhold  Lands  in  the  Manor  by  Susan  Rogle  Widow,  which  the  Defendant 
Rogle  holds  under  the  said  Recovery ;  the  Bill  setting  forth,  that  Katherine  Ferrers, 
by  the  Will  of  her  Husband,  or  by  some  other  good  Conveyance,  was  seised  in  fee  of 
Free  and  Copyhold  Lands  in  Barnes,  formerly  her  said  [388]  Husband's,  in  Trust  to 
convej'  £200  a  Year  thereof  upon  William  Ferrers  her  eldest  Son,  and  the  said  Su.san 
his  then  Wife,  and  Heirs  Males  of  the  Body  of  William,  Remainder  in  Tail  to  Thomas 
Ferrers  the  Plaintiff's  Father,  .second  Son  of  Katherine,  and  the  Heirs  of  his  Body  ; 
Edward  being  obliged  by  Articles,  upon  Susan's  Marriage  with  his  Son  William,  to  settle 
Lands  of  that  Value  on  Susan,  for  her  Jointure  :  That  Katherine  on  that  Trust  in 
1642,  surrendred  the  Premis-ses,  to  the  Value  of  £100  per  Annum,  to  the  Use  of  the 
said  Wilham  and  Susan,  and  the  Heirs  of  their  two  Bodies  begotten,  Remainder  to 
the  right  Heirs  of  William  ;  which  was  a  Breach  of  the  Trust  in  Katherine,  in  limiting 
an  Estate-tail  to  Susan,  when  it  should  have  been  an  Estate  for  Life ;  That  William 
died  before  the  Admittance,  leaving  Issue  only  his  Son  William,  and  in  1652  Susan 
surrendred  to  one  Mitchell,  against  whom  the  common  Recovery  in  Question  was 
then  obtained,  wherein  one  Walter  was  Demandant,  the  .said  Mitchell  Tenant,  and 
Susan  Vouchee,  to  the  Use  of  her  self  the  said  Susan  for  Life,  the  Remainder  to  William 
Ferrers,  and  the  Heirs  of  his  Body,  the  Remainder  to  the  right  Heirs  of  the  Survivor 
of  them  the  said  Susan  and  William  her  Son  :  That  William  the  Son  died  soon  after, 
and  [389]  Su.san  died  in  1684,  and  the  Plaintiff's  Father  Thomas  being  dead  without 
Issue  Male,  in  case  the  common  Recovery  had  not  been  suffered,  the  Premisses  would 
have  come  to  the  Plaintiff,  being  the  youngest  Daughter  to  her  Father,  as  Cousin  and 
Heir  both  of  William  Ferrers  the  Father,  and  William  the  Son,  the  Premisses  being 
Borough-English,  and  so  the  Plaintiff  was  well  intitled  to  prosecute  the  Lord  of  the 
Manor^  in  the  Nature  of  a  Writ  of  false  Judgment,  to  reverse  the  said  Recovery,  wherein 
there  are  manifest  Errors  and  Defaults  ;  but  the  said  Lord  refuses  to  receive  the  .said 
Petition,  and  combines  with  the  Defendant  Rogle,  who  is  Son  and  Heir  of  the  said 
Susan,  by  a  second  Husband,  who  pretends,  that  his  Mother  Susan  surviving  her  Son 
William  Ferrers,  the  Premisses  are  descended  to  him  by  Virtue  of  the  Use  of  the  said 
Recovery,  limited  to  the  right  Heirs  of  the  Survivor  of  Susan  and  her  Son  \\'illiam  ; 
so  the  Plaintiff's  Bill  is  to  examine  the  Defects  of  the  said  Recovery. 

The  Defendants  demur,  for  that  the  Relief  sought  by  the  Bill  is  of  a  strange  and  un- 
precedented Nature,  being  to  avoid  and  reverse  a  common  Recovery  had  in  the  said 
Manor  thirty  Years  ago  ;  and  that  upon  a  bare  Suggestion  generally,  that  the  Recovery 
is  erroneous,  without  instancing  wherein,  which  may  be  said  in  any  Case. 
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[390]  Hie  Master  of«the  Rolls  declared,  that  as  to  that  Part  of  the  Bill  which  seeks 
to  impeach  or  reverse  the  said  Recovery  for  any  Errors  or  Defects  therein,  or  conifiel 
the  said  Lord  to  receive  any  Petition  for  Reversal  tiiereof,  or  any  Ways  to  impeach  the 
same  ;  This  Court  l)eing  the  proper  Court  to  supply  the  Defects  in  common  Assurances, 
and  rather  to  sn])[)ort  than  to  assist  the  avoiding  or  defeating  of  them,  and  there  being 
no  Precedents  of  such  a  Bill  as  this  is,  he  thought  not  fit  to  admit  of  this,  nor  to  introduce 
so  dangerous  a  Precedent,  whereby  a  Multitude  of  Settlements  and  Estates,  depending 
on  common  Recoveries,  suffered  in  Copyhold  Courts  for  valuable  Considerations, 
would  be  avoided  and  defeated  through  the  Negligence  or  Unskilfulne.ss  of  Clerks, 
and  therefore  conceived  the  .said  common  Recovery  ought  not  to  lie  shaken  ;  yet 
neverthi'less.  the  Case  being  new  and  great,  referred  it  to  the  Ojiinion  and  1  )eternunatioii 
of  the  Lord  Chancellor. 

His  Lordshi])  held  the  Demurrer  good,  and  ordered  it  to  .stand. 


[391]  Skinner  cmtra  Kilby. 

•2  Jac.  2,f.  72[1686-87]. 

The  Son  Devisee  of  Lands  upon  good  Behaviour,  for  his  Misbehaviour  decreed 

against  him. 

The  Bill  is  to  have  the  Benefit  of  a  Bequest  by  the  Will  of  Robert  Kilby.  The  Will 
being  (viz.),  If  my  Son  Richard  Kilby  should  behave  himself  towardly,  and  undertake 
the  i'ayment  of  my  Debts  and  Legacies,  then  he  to  have  all  my  Lands  in  Tredington  ; 
if  he  behave  himself  otherwise,  or  to  Neglect  to  pay  my  Debts  and  Legacies  as  aforesaid, 
then  he  to  have  but  5s.,  and  left  it  to  the  Direction  of  his  Executrix  Jane  Kilby,  the 
Defendant's  Mother,  and  also  Mother  of  the  said  Richard  Kilby,  the  Plaintiff's  Father. 

That  the  said  Richard  waving  the  said  Devise  made  to  him,  and  neglecting  the 
Payment  of  his  .said  Father's  Debts  and  Legacies,  the  said  .Jane  undertook  and  paid  the 
.same,  being  intitled  by  the  said  Will,  and  by  her  Will  bequeathed  to  the  .said  Defendant 
the  Premisse.s. 

This  Court,  upon  reading  the  said  Will  of  Robert  Kilby  the  Testator,  which  being 
as  is  aforesaid,  declared,  that  according  to  the  said  Will  the  said  Jane  was  well  intitled 
to  the  Premisses,  and  that  the  Defendant  ought  to  enjoy  the  same,  and  could  not 
relieve  the  Plaintiff'  but  dismissed  the  Bill. 


[392]  Nayler  contra  Strode. 

2  Jac.  2,  f.  473  [1686-87]. 

Surrender  of  a  Copyhold  by  an  Infant  of  five  Years  of  Age. 

The  Surrender  of  a  Copyhold  Estate  by  an  Infant  of  four  or  five  Years  of  Age 
allowed  of  by  this  Court ;  yet  the  Lord  of  the  Manor  insisted  he  never  heard  of  any 
Admittance  in  that  Manor  at  such  an  Age. 

Cloberry  contra  Lymonds. 

2  Jac.  2,  f.  1069  [1686-87]. 

Upon  the  buying  the  Equity  of  Redemption  of  Lands  in  Extent. 

Lands  extended  in  1  Car.  1  [1625-26],  and  held  in  Extent,  and  a  Bill  exhibited  to 
redeem,  and  being  not  redeemed  the  Bill  dismissed  in  16  Car.  1  [1640-41],  and  after- 
wards he  who  had  the  extent  by  Virtue  of  the  said  Dismission,  sold  the  .said  Premisses  to 
the  Defendant :  But  the  Plaintiff,  having  since  bought  the  Equity  of  Redemption,  seeks 
a  Redemption. 

This  Court,  notwithstanding  the  Dismission  and  Length  of  Time,  ordered  an  Account 
from  the  Time  of  the  Purchase,  but  no  Account  from  any  Time  before,  but  the  Profits 
to  go  against  the  Interest  to  that  Time.     3  Vol.  [Chan.  Rep.]  78,  &  ibid.  27  &  56. 
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[393]  Xewte  contra  FooTE. 

2  Jac.  2,f.  G95[1G8G-87J. 

Depositions  suppressed,  because  the  Solicitor's  Clerk  in  the  Cause,  did  write  as 
a  Clerk  in  the  Execution  of  the  Commission. 

Tlie  Defendant  insists,  That  the  Depositions  in  this  Cause  are  irregularly  taken 
and  ought  to  be  suppressed  ;  for  that  Mr.  .Samuel  Underwood,  who  was  Clerk  to  .Mr. 
Edward  Gibbon  Solicitor  for  the  Plaintiff  in  this  Cause,  did  write  as  Clerk  in  E.vecution 
of  the  said  Commission  under  the  said  Commissioners,  and  the  said  Underwood  con- 
fessed the  same,  and  solicited  the  Matter  ;  for  which  Reasons  the  Defendant's  Com- 
missioners refused  to  join  in  the  Execution  of  tlie  said  Commission,  it  being  of  great 
.Mischief  for  Solicitors  or  their  Clerks  to  be  privy  to  the  taking  of  Depositions  in  such 
Causes  as  they  solicit. 

This  Court  was  well  satisfied,  that  the  said  Dejiositions  were  (for  the  Reasons  afore- 
said) irregularly  taken,  and  doth  order  that  the  same  be  hereby  suppressed  ;  and  that 
the  Six  Clerk's  Certificate  for  the  regular  Taking  of  the  Depositions  be  discharged. 

[394]  Griffith  &  Al'  con.  Jones  &  Al'. 

2  Jac.  2,  f.  353  [1686-87]. 

Will. 

That  Peter  Griffith  being  seised  in  Fee  of  Lands  and  possessed  of  a  personal  Estate 
of  £20,000,  in  1681,  by  his  Will  devised  to  his  Brother  the  Plaintiff  £200,  to  the  Plaintiff 
Shonnet  Price,  and  Dorothy  Parry,  the  Daughter  of  his  Sister  Shonnet.  £150  apiece, 
itc,  and  to  the  Sons  and  Daughters  of  his  Brother  and  Sisters  (not  mentioned  by  Name 
in  his  Will)  £10,000  equally  between  them,  which  said  Legacy  doth  belong  to  the 
Plaintiffs  John  Lloyd  and  Alice  Williams,  being  the  only  Nephew  and  Neece  not  named 
in  the  Will,  and  the  Overplus  of  his  Estate  he  obliged  the  Executors  should  pay  and 
distribute  amongst  his  Brothers  and  Sisters  Children  and  Grandchildren,  and  the  rest 
of  his  poor  Kindred,  according  to  his  Executors  Discretions  ;  and  the  Plaintiff  claims 
the  Overplus  of  the  said  Estate,  as  being  all  the  Brothers  and  Sisters  Children  and  Grand- 
children of  the  Testator,  and  poor  Kindred  that  can  take  by  the  Will. 

The  Defendants,  the  Executors  insisted.  That  they  conceive  the  Distributing  and 
.Apportioning  the  said  Surplus  is  left  to  them  by  the  express  Words  of  the  Will  ;  and 
that  they  ought  to  distinguish  the  [395]  Grandchildren  of  the  Testator's  Brothers  and 
Sisters,  whose  Fathers  and  Mothers  were  dead  before  the  Testator,  anchhad  no  par- 
ticular Legacies  by  the  Will,  and  consider  the  Condition  and  Number  of  Children  of 
the  said  Kindred,  and  give  most  to  those  that  most  want ;  and  conceived  that  such  of 
the  Plaintiffs,  as  have  particular  Legacies,  ought  to  have  but  a  small  one  if  any  Part 
of  the  said  Surplus  ;  and  the  Defendants  crave  the  Directions  of  this  Court,  how  far 
the  Words  (Poor  Kindred)  shall  extend,  to  what  Degree  of  Relation. 

This  Court  decreed.  That  the  Surplus  of  the  said  Estate  be  distributed  to  and  amongst 
the  Testator's  Brothers  and  Sisters  Children  and  Grandchildren  ;  and  as  to  the  rest 
of  the  poor  Kindred,  according  to  the  Act  of  Parliament  fur  distributing  Intestates 
Estates,  and  no  further ;  and  to  be  distributed  in  such  Shares  and  Projwrtions,  as  the 
Executors  in  their  Discretions  should  think  fit  :  And  whereas  there  are  Debts  owing 
to  the  Testator's  Estate,  and  the  Debtors  poor,  but  propose  to  pay  as  far  as  they  are 
able  ; 

This  Court  decreed,  That  the  Executors  be  at  Liberty  to  compound  any  Debt  owing 
to  the  said  Estate,  if  they  should  think  fit. 

[396]  Creditors  on  Judgments  and  Bonds  decreed  to  redeem  Mortgages  towards 
Satisfaction  of  their  Debts,  fo.  843. 

Berney  contra  Pitt. 

2  Jac.  2,  f.  373  [1686]. 

The  Heir  relieved  against  a  contingent  Contract  made  in  his  Father's  Lifetime, 

bepause  it  seemed  unconscionable. 

The  Bill  is.  That  the  Plaintiff's  Father  being  only  Tenant  for  Life  of  a  real  Estate, 
which  after  his  Death  would  come  to  the  Plaintiff,  and  the  Plaintiff's  Father  allowing 
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the  Plaintiil  but  a  small  subsistence,  the  Plaintiff  borrowed  of  the  Defendant  £1000  in 
11)75,  and  entred  into  Judgment  of  £5000,  defeazanced  for  the  Payment  of  £2500, 
after  the  PlaintilT's  Father's  Death,  which  happened  in  1679. 

The  Defendant  insists,  That  he  lent  the  Plaintiff  £1000,  for  which  the  Plaintiff  gave 
Bond,  and  Warrant  of  Attorney  to  confess  Judgment  to  the  Defendant  of  £5000,  which 
was  defeazanced,  that  in  case  the  Plaintiff  should  out-hve  liis  Father,  and  in  one  month 
after  his  Father's  Death  pay  the  Defendant  £2500,  and  if  the  Plaintiil'  sliould  marry 
in  his  Father's  Life-time,  then  he  should  from  such  Marriage,  during  his  Father's 
Life,  pay  the  Defendant  Interest  for  the  £2500.  And  the  Defendant  insists.  That  if  the 
s;iid  [397]  Plaintiff  died  before  his  Father,  the  Defendant  had  lost  all  his  Money  :  This 
Cause  being  first  heard  by  ray  Lord  Finch,  9  Feb.  33  Car.  2  [1G8]],  who  then,  upon  . 
reading  the  said  Defeazance,  declared,  That  as  this  Cause  was,  he  could  not  relieve 
the  J'laintiif  otherwise  than  against  the  Penalty,  and  decreed  the  Plaintiff  to  pay  to 
the  Defendant  £2500  with  Interest. 

This  Cause  was  re-heard  by  my  Lord  Chancellor  Jefferies  ;  the  Plaintiff  insisted. 
That  he  had,  by  Order  of  this  Court,  paid  £2300  upon  the  said  Jvidgment,  and  that 
the  late  Lord  Chancellor  and  Lord  Keeper  had  frequently  relieved  against  such  fraudu- 
lent and  corrupt  Bargains,  made  by  Heirs  in  their  Father's  Life-time  ;  and  that  there 
was  not  any  real  Difference  where  the  Contract  is  for  Money  and  where  it  is  for  Goods. 

This  Court,  on  reading  the  Defeazance,  declared  it  fully  appeared,  that  these  Bar- 
gains were  corrupt  and  fraudulent,  and  tended  to  the  Destruction  of  Heirs,  sent  hither 
for  Education,  and  to  the  utter  Ruin  of  Families  ;  and  as  there  were  new  Frauds  and 
subtle  Contrivances  for  the  carrying  them  on  ;  so  the  ReHef  of  this  Court  ought  to  be 
extended  to  meet  with,  and  correct  such  corrupt  Bargains  and  unconscionable  Practices, 
and  decreed  the  former  Order  to  be  discharged,  and  the  Plaintiff  to  bo  [398]  restored 
to  what  he  hath  paid  over  and  besides  the  Principal  Money  and  Interest. 
[S.  C.  2  Vern.  14  ;  2  Ch.  Ca.  391.  See  Davis  v.  Duke  of  Marlborongh,  1819, 
2  Swans.  108,  139  (n.) ;  U'Borke  v.  BoUingbroke,  1877,  2  App.  Cas.  822.] 

DuRSTON  contra  Sandys. 

2  Jac.  2,  f.  108  [1G86-87]. 

The  Parson  relieved  against  a  Bond  given  for  Resignation. 

That  the  Defendant  being  Patron  of  the  Rectory  of  Messenden  in  Com'  Gloucester, 
and  the  former  Incumbent  having  resigned  the  same,  the  Defendant  told  the  Plaintiff, 
he  would  present  liim  to  the  said  Rectory  worth  about  £100  per  Annum,  and  the 
Plaintiff  coming  to  the  Defendant  for  the  said  Presentation,  the  Defendant  drew  a 
Pxiiid  of  £300  Penalty,  with  Condition,  That  the  Plaintiff  should  resign  the  said  Rectory 
at  any  time  within  six  Months  Notice,  which  the  Plaintiff  sealed  ;  and  thereupon 
the  Plaintiff  was  instituted  and  inducted,  and  was  ever  since  a  constant  Resident  on 
the  Place,  and  hath  been  at  Charge  of  Repairs  ;  and  the  Plaintiff  demanded  Titlies 
of  the  Defendant,  who  refuses  to  pay  the  same,  but  gave  the  Plaintiff  Notice  to  resign, 
who  resigned  the  said  Rectory  into  the  Hands  of  the  Bishop  of  Gloucester  ;  but  the 
Bishop  refused  to  accept  the  said  Resignation,  and  ordered  the  Plaintiff'  to  continue 
to  serve  the  Cure,  declaring.  That  he  would  never  Countenance  such  unjust  Practices 
of  the  Defendant,  but  ordered  his  Register  [399]  to  enter  it  as  an  Act  of  Court :  That 
the  Plaintiff'  had  tendred  his  Resignation,  and  that  the  said  Bishop  had  rejected  it : 
That  the  Defendant  arrested  the  Plaintiff'  on  the  said  Bond  for  not  Resigning  ;  so  to 
be  relieved  against  the  said  Bond  is  the  Plaintift''s  Suit. 

The  Defendant  insisted.  That  the  Plaintiff  demanded  more  than  his  just  due  for 
Tithes  :  whereupon  the  Defendant  refused  Payment ;  and  that  the  Defendant  request- 
ing the  Plaintiff  to  resign  according  to  the  Condition  of  the  said  Bond,  the  Defendant 
arrested  him,  which  he  hopes  is  just  for  liim  to  do,  and  that  this  Court  will  not  hinder 
the  Prosecution,  and  that  the  Plaintiff  hath  no  Colour  of  Relief  in  this  Court  against 
the  said  Bond  ;  and  insists.  That  the  Reason  of  his  arresting  the  Plaintiff'  on  the  said 
Bond,  was  his  Non-residence  and  litigious  Carriage  to  the  Parishioners. 

This  Court  declared.  That  such  Bonds,  taken  by  Patrons  from  their  Cleiks  to  resign 
at  Pleasure,  may  be  good  in  Law.  yet  ought  to  be  enjoined  and  damned  in  Equity, 
whensoever  they  are  used  to  any  ill  Purposes  :  And  the  Defendant  making  ill  Use 
of  the  said  Boncl,  his  Lordship  decreed.  That  a  perpetual  Injunction  be  awarded  against 
the  Defendant,  to  stay  Proceeding  at  Law  upon  the  said  Bond. 
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[400]  Knight  contra  Atkyns. 
2  Jac.  2,  f.  604  [1686-87]. 
Marriiige  Agreement  to  have  Monies  laid  out  in  Lands  for  a  Jointure  to  such  Uses, 
the  Remainder  to  the  Use  of  the  right  Heirs  of  the  Husband.     The  Money  is  not 
laid  out,  the  Husband  dies  without  Issue  ;  the  Money  decreed  to  the  Plaintiff,  being 
right  Heir. 

That  the  Plaintifl'  is  Brother  and  Heir  as  well  of  John  as  Benjamin  Knight,  and  also 
Executor  of  the  said  Benjamin  ;  and  the  said  John  Knight  being  seised  of  a  Plantation 
in  Barbadoes  of  £1000  per  Annum,  by  liis  Will  declared  his  Debts  to  be  paid,  and  gave 
several  Legacies,  and  made  his  Brotlier  Benjamin  sole  Executor,  and  gave  him  the 
Residue  of  all  his  real  and  personal  Estate,  and  the  said  Benjamin  proved  the  Will ; 
and  afterwards  a  Treaty  of  Marriage  was  between  the  said  Benjamin  and  Sir  Jonathan 
Atkyns,  on  behalf  of  Frances  the  Daughter  of  Sir  Jonathan,  upon  which  Treaty  it 
was  agreed,  that  Sir  Jonathan  should  give  the  said  Benjamin  £1500  as  a  Portion  witii 
the  said  Frances,  and  for  a  Jointure,  in  case  Frances  survived,  Benjamin  was  to  add 
£1500,  and  tiie  said  Sums  to  be  laid  out  in  a  Purchase  of  Lands,  to  be  settled  upon 
Benjaniin  and  Frances  for  Lite,  and  for  a  Jointure  for  Frances  in  Ueu  of  her  Dower, 
and  after  their  Decease  to  the  IssUe  between  them,  and  for  want  of  such  Issue,  to  the 
right  Heirs  of  the  said  Benjamin  :  and  until  such  Purchase,  the  said  respective  Sums 
of  £1500  to  be  paid  into  the  [401]  hands  of  the  Feoflees,  and  the  Increase  thereof  to 
the  Uses  aforesaid  ;  but  in  regard  such  a  Purchase  could  not  be  speedily  found  out, 
Sir  Jonathan  and  Benjanun  became  mutually  boimd  to  each  other  by  Bonds  of  £3000 
Penalty,  with  Condition  reciting.  That  there  being  suddenly  a  Marriage  to  be  had 
between  the  said  Benjamin  and  Frances,  and  for  settUng  a  future  Maintenance  ujxm 
Frances  in  case  she  survived,  and  upon  tlie  Issue  between  them  ;  If  therefore  Sir 
Jonathan,  his  Heirs,  Executors,  &c.,  should  pay,  as  a  Marriage  Portion  with  the  said 
Frances,  into  the  Hands  of  two  Feoti'ees  to  be  jointly  appointed  between  them,  £1500, 
whieii  (witli  tlie  hke  Sum  to  be  paid  by  Benjamin)  w-as  to  be  laid  out  ujx)n  good  Security, 
real  or  personal,  and  the  Increase  thereof  for  the  Uses  aforesaid  ;  and  in  case  the  whole 
was  not  provided  within  a  short  Time,  then  so  much  as  either  Party  should  deposit, 
and  the  Remainder  with  all  convenient  Speed,  then  the  said  Bonds  to  be  void  :  That 
such  Provision  was  sufficient  and  in  full  of  any  Dower  the  said  Frances  might  have 
to  Benjamin's  Estate  :  That  no  Feoffees  being  appointed,  the  £1500  still  remains 
at  Interest  in  Sir  Jonathan's  Hands  :  And  the  said  Benjamin,  for  Payment  as  well 
of  his  own  as  his  Brother  John's  Debts  and  Legacies,  and  to  [402]  oblige  his  real  and 
personal  Estate  for  Performance  of  the  Marriage  Agreement,  <M  by  Deed  in  1681 
convev  unto  Trustees  all  his  Plantations,  Houses,  &c,,  upon  Trust  to  himself  for  Life, 
and  after  his^Death  to  satisfy  the  said  Bond  of  £3000  for  Payment  of  £1500  to  Sir 
Jonathan,  for  the  future  Jiaiiitenance  of  the  said  Frances,  according  to  the  said  Mar- 
riage Agreement,  and  in  full  of  Dower,  and  to  do  all  Things  according  as  lie  by  his 
last  Will  should  direct  :  That  the  said  Benjamin  by  Will  10  Dec.  1681,  therein  reciting 
the  Condition  of  the  said  Bond,  gave  his  Wife  £1000  unpaid  of  Sir  Jonathan's  Bond, 
and  his  Trustees  to  pay  £1500,  with  £500  he  had  received  of  Sir  Jonathan  in  Part 
of  his  Wife's  Portion,  which  Sums  made  in  all  £3000,  and  was  to  be  laid  out  in  a  Purchase 
of  Lands  to  be  settled  to  the  Uses  aforesaid ;  and  made  Hulkot  and  Fowler  Executors 
in  Trust,  to  manage  for  the  Plaintiff,  whom  he  made  his  sole  Executor,  who  after- 
wards took  upon  him  the  Execution  of  the  said  Will,  and  claims  the  said  £3000  to  be 
laid  out  in  Lands,  to  be  settled  according  to  the  said  Marriage  Agreement,  which  was 
in  case  Benjamin  died  without  Issue,  the  said  Lands  so  to  be  settled  were  to  come  to 
Benjamin's  right  Heirs, and  tlie  Plaintiff  is  in.slituted  as  Heir  and  Executor  of  R-njamin. 

[403]  The"  Defendant  Pierce  confesses  the  Marriage  Agrceiueiit  and  Bonds,  as  in 
the  Bill,  and  that  the  M;irriage  between  the  said  Henry  and  Frances  took  effect,  and 
the  said  Benjamin  is  since  dead,  and  that  since  his  Death  the  said  Defendant  Pierce 
hath  married  the  said  Frances,  and  is  thereby  entitled  to  the  Benefit  of  t  lie  Bond  entred 
into  by  the  said  Benjamin  to  Sir  Jonathan,  and  the  Monies  due  thereon,  and  to  the 
third  Part  of  Benjamin's  Lands.  . 

The  Plaintiff  insists,  that  the  said  Frances  dying  without  Issue,  the  Aloney  in  bir 
John  Atkvns's  Hands  ought  now  to  be  paid  to  the  Plaintiff.  ,    ,      ^     ,        ,  rx-,i 

This  Cburt  (upon  reading  the  said  Bond  and  Condition,  and  the  Deed  and  >VilJ 
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of  Benjamin)  declared,  Tliat  by  the  Marriage  Agreement  and  Condition  of  the  Bond, 
it  was  very  clear  that  the  said  Frances  having  no  Is.sue  by  the  said  Benjamin  could 
only  have  an  Estate  for  Life,  or  the  Interest  of. the  Money  for  her  Maintenance  ;  and 
that  the  I'laiiitifl'  is  well  entitled  to  have  the  said  £30110,  paying  the  Defendant  Pierce 
Interest  for  tlie  £1500  which  the  said  Benjamin  the  TaintiU's  Testator  was  bound 
to  lay  out  ;  and  decreed  accordingly. 

[404]  KicTTLEBY  contra  Lamb. 

2  Jac.  2,  f.  10G-i[lG8G-87]. 

Monies  to  lie  laid  nut  in  Lands  for  a  Jointure  by  Marriage  Articles. 

Tiiat  on  a  Treaty  of  Marriage  between  Richard  Kettleby,  the  riaintiflf's  younger 
Brother,  and  the  Defendant  Anne,  now  Wife  of  the  Dof.endant  Atwood,  Articles  were 
entred  into  and  made  between  Thomas  Lamb,  Father  of  the  Defendant  Anne,  of  the 
first  Part,  and  the  said  Richard  Kettleby  of  the  second  Part,  and  the  PlaintiH"  and 
others,  Trustees  of  the  third  Part,  whereby  the  said  Lamb  covenanted  to  pay  £1500 
to  the  said  Trustees,  as  a  Marriage  Portion  with  the  Defendant  Anne  his  Daughter, 
and  the  said  Richard  Kettleby  covenanted  to  pay  £500  more,  which  being  £"2(I0(),  was 
agreed  to  be  laid  out  in  the  i'urchase  of  Lands,  to  be  settled  upon  the  said  Richard 
for  Life,  and  after  on  the  said  Trustees  and  their  Heirs  during  the  Life  of  Richard, 
to  preserve  the  contingent  Remainders,  and  after  to  the  Use  of  the  said  Anne  his 
Wife  during  his  Life,  for  her  Jointure,  and  after  to  their  first,  and  so  to  the  seventh 
Son  of  their  two  Bodies  and  their  Heirs  successively  ;  and  for  Want  of  such  Issue,  to 
the  Daughters  ;  and  for  Want  of  such  Issue,  to  the  right  Heirs  of  the  said  Richard 
Kettleby  for  ever ;  and  that  by  the  said  Articles  it  [405]  ^^'as  agreed,  that  before  such 
Purchase  could  be  made,  the  said  Trustees  should  place  out  at  Interest  the  said  £2000, 
and  from  Time  to  Time  to  pay  over  the  Interest  to  such  Person,  to  whom  the  Lands 
intended  to  be  purchased  are  limited,  as  if  the  same  had  been  purchased  and  settled 
accordingly ;  and  there  was  a  Proviso  in  the  Articles,  That  if  the  said  Richard  died 
before  a  Purchase  should  be  made,  leaving  no  Issue  of  his  Body  on  the  Body  of  the 
said  Anne  his  intended  Wife,  and  Anne  survived  him,  that  in  that  Case  the  £2000,  or  so 
nuu'h  thereof,  as  was  not  laid  out  in  Lands,  should  either  be  laid  out  in  the  Purchase 
of  Lands  to  be  settled  upon  the  said  Anne  for  Life,  with  Remainder  to  the  right  Heirs  of 
Ricbard,  or  else  three  Parts  thereof,  the  whole  to  be  divided  into  four  Parts  of  such  Monies 
as  should  be  paid  to  the  said  Anne,  her  Executors,  &c,,  at  her  Election,  so  as  she  made 
sucli  Election  within  six  Months  after  the  said  Richard's  Death,  otherwise  at  the  Election 
oi  Richard's  right  Heir  :  That  afterwards  the  Marriage  took  Effect,  and  £1500  of  the 
£2000,  placed  with  the  said  Lamb  by  the  Trustees,  who  paid  the  Interest  thereof  to 
the  said  Richard  Kettleby  during  his  Life,  and  before  the  Money  was  laid  out  in  a 
Purchase  Richard  died  Intestate,  leaving  Issue  one  Daughter  named  Anne,  who 
[406]  likewise  died  in  a  Month  after  the  said  Richard ;  whereupon  the  Right  of  the 
£2000,  or  Lands  to  be  purchased  therewith  after  the  Death  of  Anne  the  Wife,  accrued 
to  the  Plaintiff  Edward  Kettleby,  as  right  Heir  of  the  said  Richard  Kettleby  ;  so  to 
have  the  £2000  invested  in  Lands,  and  settled  according  to  the  said  Articles  for  the 
Benefit  of  the  Plaintiff,  is  the  Plaintiff's  Suit. 

The  Defendant  Atwood,  who  hath  married  the  said  Anne  the  Relict  of  the  said 
Richard  Kettleby,  insists.  That  the  said  Anne  his  Wife  is  Administratrix  to  Richard 
her  first  Husband,  and  the  said  Anne  her  Daughter,  and  thereby  well  intitled  to  the 
personal  Estate ;  and  that  according  to  the  Proviso  in  the  said  Articles,  the  said  Anne 
had  made  her  Election  to  have  £1500  of  the  £2000  to  be  at  her  own  DLsposing ;  and 
that  she  was  well  intitled  to  the  other  £500  as  Administratrix  to  Richard  and  Anne 
her  said  Daughter ;  and  that  the  Marriage  Articles  being  meerly  for  the  Benefit  of 
the  said  Defendant  Anne  Atwood  and  her  Issue,  and  the  PlaintiflF  no  Way  intitled 
under  the  Consideration  thereof,  there  was  no  Ground  in  Equity  to  compel  a  Perform- 
ance, so  as  to  give  the  Plaintitl'  the  Defendant's  Portion. 

This  Case  being  heard  by  the  Lord  Keeper  North,  he  declared.  That  the  £2000 
[407]  did  belong  to  the  Administratrix  of  the  said  Richard  Kettleby,  and  ought  not 
to  be  settled  upon  his  Heir,  and  dismissed  the  Plaintiff's  Bill ;  which  Dismis.sion  being 
signed  and  inrolled,  the  Plaintiff  brought  his  Bill  of  Review  against  the  said  Defendants, 
and  for  Error  assigned,  That  whereas  it  was  declared  by  the  said  Lord  North,  that 
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the  £2000  did  belong  to  the  Administratrix  of  Ricliard  Kettleby,  and  not  to  be  settled 
upon  lus  Heir  :  That  the  same  ought  to  be  decreed  to  be  laid  out  in  Land  to  be  settled 
upon  the  said  Anne  only  for  Life,  Remainder  to  the  Plaintiil',  a.s  right  Heir  of  Richard, 
and  his  right  Heirs  for  ever,  according  to  the  Uses  of  the  Articles. 

To  which  the  Defendant  pleaded  and  demurred,  insisting,  tlie  same  was  obtained 
on  good  Grounds  and  Reasons,  and  farther  insisted,  that  since  the  said  Dismission, 
and  before  the  Bill  of  Review,  the  said  Lamb  had  paid  the  said  £15(10  witli  citlii  r  Money! 
unto  the  Defendant  Atwood  in  Right  of  the  said  Anne  his  Wife,  who  was  Administratrix 
t(i  Richard  Kettleby  and  Anne  the  Daughter;  and  that  in  Consideration  thereof, 
the  .said  Defendant  Atwood  had  made  a  Settlement  equivalent  thereto  for  a  Jointure 
for  his  said  Wife,  and  the  Issue  Male  of  their  two  Bodies,  with  a  Provision  for  Daughters, 
and  that  they  had  a  Son  then  Living,  and  prayed  [408]  the  Judgment  of  this  Court 
therein. 

Which  Plea  and  Demurrer  was  argued  before  the  Lord  Chancellor  Jefferies,  which 
his  Lordship  over-ruled,  and  ordered  the  Defendant  to  answer. and  he  would  hear  the 
Cause  ab  origine  ;  at  which  Hearing,  the  Defendant  Atwood  and  his  Wife  insisted, 
That  the  Plaintiff's  Demand,  being  only  a  remote  Remainder  in  Fee,  as  right  Heir  of  the 
Husband,  was  not  so  valuable  in  Interest,  as  for  a  Court  of  Equity  to  decree  a  Purchase 
to  be  made  for  the  Sale  thereof,  and  to  take  the  Money  from  the  Wife  and  Administratrix 
to  make  that  Purchase,  when  she  ought  to  return  the  same  as  Assets  ;  or  however, 
£1500  of  the  Money  was  her  own  Portion,  and  belongs  to  her  by  her  Election  within 
six  Months  ;  and  tliough,  according  to  the  strict  Letter  of  the  Articles,  her  Husband 
Richard  Kettleby  could  not  be  said  to  die  leaving  no  Issue,  because  he  had  a  Daughter 
living  at  the  Time  of  his  Death,  yet  the  Daughter  dying  within  the  six  Months  allotted 
for  the  Wife's  Election,  in  case  he  had  died  leaving  no  Issue,  there  was  grejit  Equity 
to  extend  the  Construction  of  that  Clause  of  the  Articles,  so  far  as  to  give  her  back 
her  own  £1500  Portion. 

The  Plaintiff  insisted.  That  such  Remainders  in  Fee  have  been  considered  by  this 
Court,  and  Purchases  decreed  to  be  [409]  made  and  limited  to  such  right  Heirs  ;  and 
that  the  £2000  in  this  Case  cannot  be  Assets,  and  in  like  Cases  had  been  so  adjudged 
at  Common  Law  ;  and  in  this  Case  the  Articles  have  expressly  provided,  that  the  Monty 
shall  go  as  the  Land  ought  to  have  gone,  as  if  a  Purchase  had  been  made  therewith  ; 
and  as  for  the  Pretence  of  the  said  Defendant  Anne's  electing  £1500,  her  Power  of 
Electing  did  never  arise,  nor  can  her  Power  be  enlarged  by  this  Court,  beyond  tlie 
express  Words  of  the  Articles  ;  nor  is  there  Reason  for  it  in  this,  in  regard  the  Articles 
provided,  that  she  shall  have  a  Dower  besides ;  and  the  said  Anne,  by  Virtue  of  her 
two  Administrations,  hath  a  great  personal  Estate  besides  the  £2000  in  Question. 

This  Court  declared.  That  the  £2000  must  go  as  the  Lands  ought  to  have  gone 
in  case  a  Purchase  had  been  made;  and  yet  the  Wife  had  no  Power  to  elect  £1500, 
Part  thereof,  because  her  Husliand  died  leaving  Issue,  and  so  her  Power  of  Election 
never  arose,  nor  did  any  Circumstances  apjiear  to  his  Lordship  in  this  Cause  to  induce 
him  to  inlarge  the  Construction  of  the  Articles,  touching  such  Power  of  electing,  beyond 
the  express  Words  thereof;  and  decreed  the  said  Dismissi(jn  to  be  reversed,  and  that 
the  Defendant  Atwood  and  Anne  his  Wife  do  lay  out  the  £2000  [410]  for  jiurcliasing 
Lands  in  Possession  in  Fee-simjile,  to  be  settled  according  to  the  hittiil  of  the  Articles. 

And  as  for  the  Defendants  the  Trustees,  in  regard  they  relied  uiion  the  said  Dis- 
mission signed  and  inrolled  for  their  Indemnity,  in  paying  the  said  £2000  to  the  said 
Atwood  or  his  Wife,  they  are  indemnified  thereby. 


Paget  cmlra  Paget. 

3  Jac.  2,  f.  2  [1687-88]. 

Blanks  filled  up  after  the  Sealing  and  Execution  of  a  Deed,  yet  good. 

A  Deed  of  Revocation,  and  a  new  Settlement  made  by  that  Deed,  the'  after  tlie 
Seahng  and  Execution  of  the  said  Deed,  Blanks  were  filled  up  in  the  said  Deed,  and  the 
said  Deed  not  read  again  to  the  Party,  nor  released  and  executed,  yet  held  a  good 
Deed. 
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Smith  contra  Flsuer. 
3  Jac.  2,  f.  G41  [1G87-88]. 
Money  devised  to  one  for  Life,  witli  Limitations  over,  good. 

That  Susan  Beale  by  licr  Will  in  Writing,  after  several  Legacies  thereby  given, 
gave  all  the  rest  and  residue  of  lier  Estate  unbequeathed,  which  consisted  mostly  in 
ready  Money,  to  be  put  forth  to  Interest  by  her  Executors,  and  one  Half  of  the  Interest 
to  be  paid  to  the  Plaintiff  Anne  Cole  her  Sister,  dui-ing  her  Life,  and  the  [411]  other 
Half  of  the  Interest  unto  the  Plaintiff'  Anne  Smitli,  Daughter  of  the  said  Anne  Cole, 
and  after  her  Mother's  Decease,  to  have  all  the  Interest  during  her  Life  ;  and  if  the 
said  Anne  Smith  died  without  Issue  of  lier  Body,  then  the  Principal  of- the  Residue 
should  be  equally  divided  between  the  Defendants  Mary  Clever  and  Elizabeth  Farmer. 

The  Question  is,  whether  the  Devise  over  to  the  Defendant  Clever  and  Farmer, 
as  aforesaid,  was  a  good  Devise. 

This  Court  declared,  that  the  said  Will  was  a  good  Will  as  to  the  Limitations  over 
to  tlie  Defendants  Clever  and  Farmer ;  and  decreed  the  Executors  to  account  accord- 
ingly- 

Com'  Dorset  con.  Powle. 

3  Jac.  2,  f.  148,  599  [1687-88]. 
Separate  Maintenance. 

This  Case  is,  where  by  tlie  Deeds  and  Agreement  before  Marriage  the  Countess 
of  Dorset  had  an  absolute  Power  to  dispose  of  all  the  personal  Estate  she  hajd  at  the 
Time  of  her  Marriage  with  the  Defendant,  and  the  Proceed  thereof  ;  and  had  by  lier 
Will  and  otherwise  well  disposed  of,  and  appointed  the  same  to  the  Plaintiff' ;  and 
this  Court  ordered  the  Defendant  to  confirm  the  same  ;  but  as  to  the  Rents  and  Profits 
of  the  real  Estate,  [412]  upon  Consideration  of  the  several  Clauses  of  the  Deed  relating 
to  the  said  Estate,  and  different  penning  of  the  same  from^  the  other  Deeds  that  con- 
cerned the  aforesaid  personal  Estate,  his  Lordship  declared,  that  the  said  Countess  liad 
no  Power  to  dispose  of  the  same. 

By  Indenture  tripartite,  dated  28th  of  June,  31  Car.  2  [1679],  made  between  the  De- 
fendant Mr.  Powle  of  the  first  Part,  Sir  Thomas  Littleton  and  Charles  Brett  Esquire  of 
the  second  Part,  and  the  Countess  of  Dorset  on  the  third  Part,  reciting.  That  the  said 
Countess  was  seised  in  Fee  of  several  Manor  Lands,  Tenements  and  Hereditaments 
in  England ;  and  reciting  there  was  a  Marriage  intended  between  Mr.  Powle  and  the 
Counters,  it  was  agreed,  that  if  the  Marriage  took  Effect,  the  Countess  should  during 
the  Coverture  receive  and  dispose  to  lier  own  Use,  and  at  her  own  Will  and  Pleasure, 
of  all  the  Right  and  Title  she  had  or  claimed  in  the  said  Manor  Lands  and  Pi-emisses, 
or  in  any  other  Manors  or  Lands  of  the  Countess's  in  England,  and  of  all  the  Rents 
and  Profits  thereof,  so  as  Mr.  Powle,  his  Executors,  Administrators  and  Assigns,  were 
not  to  intermeddle,  nor  have  any  Benefit  or  Advantage  thereby  in  Law  or  Equity  ;  but 
should  join  with  the  Countess  from  Time  to  Time  in  the  Disposing  thereof,  as  she  should 
appoint ;  [413]  and  the  Defendant  Mr.  Powle  thereby  covenanted,  that  if  the  Marriage 
took  Effect,  Mr.  Powle,  his  Executors  or  Administrators,  -nnthout  the  Consent  of  the 
Countess  in  Writing,  would  not  incumber  the  Premisses,  or  receive  the  Rents  and 
Profits  to  their  own  Use  ;  but  from  Time  to  Time  would  upon  Request,  authorize  such 
Persons,  after  receiving  the  same  for  the  Countess's  separate  Use,  as  she  should  think 
fit,  so  as  she  might  have  nothing  to  do  therewith,  either  in  Law  or  Equity ;  and  that 
upon  Requ&st,  he  would  make  reasonable  Leases  of  the  Premisses,  for  such  Considera- 
tions and  Terms,  and  under  such  Covenants,  as  the  Countess  should  think  fit ;  and 
gave  such  Acquittances  for  the  Rents  as  should  be  requisite  and  convenient,  and  at  the 
Charges  of  the  Countess ;  and  her  said  Trustees  should  commence  and  prosecute  any 
Suit  necessary  for  the  Recovery  of  any  Part  of  her  Estates,  and  in  Defence  of  her  Right 
thereto ;  and  that  the  said  Countess  might  dispose  of  the  Premisses  and  receive  the 
Profits,  according  to  the  true  Intent  and  Meaning  of  the  said  Indenture  tripartite, 
without  the  interruption  of  Mr.  Powle,  his  Executors  or  any  claiming  under  him  or 
them. 

And  by  another  Indenture  tripartite,  28  June,  31  Car.  2  [1679],  between  the  Countess 
[414]  of  the  first  Part,  Sir  Thomas  Littleton  and  Mr.  Brett,  of  the  second  Part,  and  Mr. 
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Powle  of  the  third  Part,  reciting,  that  whereas  there  wa.q  a  Marriage  to  be  had  between 
Mr.  Powle  and  tlie  Countess,  and  that  by  Agreement  she  was  tohave  and  dispose  to 
lier  own  Use,  and  at  her  Pleasure,  all  her  Jewels,  Plate,  Good.s  and  Chattels,  both  real 
and  personal,  and  the  Benefit  thereof,  so  as  Mr.  Powle,  his  Executors  or  Administrators, 
were  not  to  intermeddle  therewith  ;  the  Countess  by  Mr.  Powle's  Consent,  did  make 
a  Bargain  and  Sale  to  the  said  Littleton  and  Brett,  of  all  her  Jewels,  Plate,  Houshold- 
stuff.  Money,  Goods  and  Chattels  real  and  personal,  upon  Trust  that  they  should 
dispose  of  tlie  same,  and  the  Proceed  thereof,  to  such  Persons  and  such  Uses,  as  the 
Countess  by  any  Writing  or  by  her  Will  should  appoint,  so  as  Mr.  Powle  might  not 
have  any  Power  or  Interest,  in  Law  or  Equity,  to  sell,  charge,  or  dispose  of  the  same, 
or  any  Part  thereof  ;  and  for  Want  of  such  Appointment  upon  Trust,  to  deliver  the 
same,  or  such  Part  thereof  as  should  be  undisposed  of  by  the  said  Countess,  to  her 
Executors  or  Administrators  ;  and  Mr.  Powle  by  the  last  Deed  covenanted  not  to 
hinder  the  same  ;  and  also  that  they  should  be  free  from  all  Debts  and  Ingagements 
of  the  said  Powle  :  That  Mr.  Powle  and  the  Countess  [415]  intermarried,  and  afterwards 
the  said  Counte,ss,  according  to  the  said  Agreement  and  Power,  a.s  long  as  she  lived. 
disposed  of  all  the  Rents  and  Profits  of  her  real  E.state,  and  without  Powle's  inter- 
meddling ;  That  afterwards  the  said  Trustees  dying.  Mr.  Powle,  by  Deed  with  the 
said  Countess,  transferred  the  said  Trust  to  other  Trustees  ;  and  also  covenanted  not 
to  intermeddle,  but  the  said  Premisses;  to  be  solely  in  the  Power  of  the  said  Countess  : 
And  it  was  agreed,  that  the  Receipts  of  the  Countess  should  be  sufficient  for  the  Premisses 
or  the  Proceed  thereof,  notwithstanding  the  Coverture  :  That  the  Countess,  by  lier 
self  and  the  Truste&s,  received  the  Rents  and  Profits  of  the  Premisses,  and  disposed 
thereof  without  Mr.  Powle  :  That  the  said  Countess  by  Deed  of  Appointment  in  1G8'2. 
and  by  her  Will  in  1G84  whereof  she  made  the  Plaintiff  the  Earl  of  Dorset  her  Hon 
Executor,  to  whom  she  (after  some  Bequests  and  Appointments  to  other  Persons) 
bequeathed  and  appointed  all  the  rest  of  her  personal  Estate,  and  also  gave  to  him 
all  her  Monies  and  Rents,  and  all  Arrears  of  Rents  in  her  Steward  and  Tenants  Hands, 
to  all  which  the  Plaintiff'  the  Earl  (the  said  Countess  being  dead)  is  intitled. 

The  Defendant  Powle  insists,  that  as  to  the  Rents  and  Profits  of  the  real  E.state, 
[416]  lie  claims  the  same  ;  and  that  he  was  so  far  from  not  intermeddling  therewith, 
that  he  would  not  permit  the  Stewards  to  receive  the  Rents  without  Warrant  from 
himself ;  and  that  he  passed  all  the  Accounts  thereof,  and  rectified  them  after  the 
Countess  had  signed  them. 

This  Court  declared.  There  was  an  absolute  Power  in  the  said  Countess  of  disposing 
all  her  personal  Estate,  that  she  was  possess 'd  of  at  the  Time  of  her  Marriage,  and 
the  Proceed  thereof,  and  that  she  had,  pursuant  to  such  Power,  well  disposed  of  the 
same  ;  and  decreed  the  Defendant  Powle  to  confirm  the  said  Will  and  Appointment  : 
But  as  touching  the  Rents  and  Profits  of  the  real  Estate,  upon  Consideration  of  several 
Clauses  of  the  Deed  relating  to  the  said  Estate,  and  different  penning  of  the  same  from 
the  other  Deeds  that  concerned  the  personal  Estate,  This  Court  declared,  the  said 
Countess  had  no  Power  to  di.spose  of  the  same,  and  all  the  Arrears  thereof  to  be  accounted 
for  to  the  said  Mr.  Powle. 


L417J  The  CASE  of  the  DUKE  OF  ALBEMAKLE; 
With  the  Arguments  thereon. 


Coji'  MouNTAGUE  &  At'  contm  Com'  Bath  &  Al'. 

4\V.  &M.  f.  90[lG92-9.3]. 

Revocation- — Will. 

The  plaintiffs,  after  a  Trial  at  Law  directed  out  of  this  Court,  wherein  the  Point 
in  Issue  was,  Whether  a  Settlement  was  well  made  and  executed,  and  a  Yerdict  for 
the  Defendant,  that  it  was  good  and  valid  in  Law  1  come  into  this  Court  to  seek  Relief 
upon  the  Equity  reserved  against  the  said  voluntary  Settlement,  wherein  was  a  Power 
of  Revocation  hy  Virtue  of  a  Will  afterwards  made,  the  Question  being.  Whether  in 
E(juity  the  said  Will  was  a  Revocation  of  the  Deed,  tho'  not  strictly  pursued  1 

[418]  'i'liu  Ki"  \\'=>s: 

That  Christopher,  late  Duke  of  Albemarle,  being  seised  of  several  Manors,  Lands 
and  Tenements  in  several  Counties,  having  married  the  Duke  of  Newcastle's  Daughter, 
and  being  possessed  of  a  considerable  personal  Estate,  frequently  declared.  That  he 
would  make  ample  Provision  for  the  Duchess  (who  then  had  but  £2000  per  Annum 
Annuity  settled  on  her  for  a  Jointure  by  George  Duke  of  Albemarle,  upon  her  RLirriage 
with  Duke  Christopher)  for  the  Support  of  her  Dignity  in  case  she  survived  him,  and 
that  if  he  should  have  no  Issue  Male,  he  would  leave  to  her  for  her  Life  at  least  £8000 
per  Annum  out  of  his  real  Estate ;  and  in  Pursuance  of  such  his  Resolutions,  and 
likewise  for  the  setthng  of  the  Remainder  of  his  Lands,  upon  his  dying  without  Issue, 
on  Colonel  Monk  and  others,  made  and  pubUshed  his  last  Will  in  Writing,  dated  1  July 
1G87,  whereby — 

He  gives  to  his  Wife,  Coaches.  Jewels,  Plate,  tl-c,  and  for  advancing  her  Living  and 
Support,  if  he  have  no  Issue  Male,  and  in  full  of  her  £2000  per  Annum  Rent-charge 
and  Dower,  he  gives  her  his  Lands  in  Essex,  Stafford,  Lancaster,  York,  Lincoln, 
Surrej%  Devon,  llertford,  Middlesex,  Berks  and  Southampton,  for  her  Life  ;  and  if 
she  accept  the  same,  that  she  shall  Release  the  [419]  £2000  per  Annum  within  three 
Years  after  his  Death,  or  else  that  Devise  to  be  void.  The  Remainder  of  his  Lands  in 
Berks  to  Sir  Walter  Clarges  pour  He,  and  after  in  Tail  Male  ;  Remainder  to  his  Cousin 
Henry  Monk  in  Tail  Male  ;  Remainder  to  his  own  right  Heirs. 

To  Bevile  Greenvile  (Son  to  the  Earl  of  Bath)  his  Freehold  Lands  in  Surrey  and 
Southampton,  for  Life,  and  then  in  Tail  Male  ;  Remainder  to  his  Cousin  Thomas 
Monk  pour  vie,  and  then  in  Tail  Male  :  Remainder  to  his  Cousin  Henry  Monk  in  Tail 
Male  ;  Remainder  to  his  own  right  Heirs. 

His  Lands  in  Devon  to  Colonel  Thomas  Monk  for  Life,  and  then  in  Tail  Male  ; 
Remainder  to  his  Cousin  Henry  Monk  in  Tail  Male ;  Remainder  to  his  own  right 
Heirs. 

All  his  Lands  in  Ireland  to  his  Cousin  Henry  Monk  in  Tail  Male  ;  with  Remainder 
to  his  own  right  Heirs. 

Provided,  That  if  he  have  any  Issue,  aU  Devises  of  any  Sums  of  Money  (except  for 
his  Funeral,  his  Father's  Monument,  Alms-houses  and  Legacies  to  his  Executors) 
shall  be  void  ;  and  if  he  leave  any  Issue,  the  Premisses  devised  to  Sir  Walter  Clarges, 
Mr.  Greenvile,  Thomas  and  Henry  Monk,  and  their  Issue,  shall  go  to  his  Issue  (viz.), 
to  his  Sons  successively  in  Tail  Male  ;  if  Daughters,  in  Tail  with  Remainders  to  the 
said  Persons,  as  before. 

[420]  Provided,  If  he  leave  Issue  Male,  he  deviseth  to  his  Wife,  as  an  additional 
Jointure  to  her  Rent-charge,  Lands  in  Devon  and  Essex  for  her  Life,  and  makes  the 
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Dutches.s  during  her  Life,  and  in  ca.se  of  her  Death,  the   Dutchess  of  Newcastle 
Guardians  of  the  Children  he  shall  have. 

And  in  case  it  happen,  that  Colonel  Thomas  .Monk,  or  any  Heirs  Males  of  his  Body, 
shall  live  to  come  and  be  in  Possession  of  the  Premisses  devised  to  him,  he  desires  they 
will  live  at  Potheridge,  the  antient  Seat  of  the  J'amily ;  and  desires  his  Maje.sty  to 
grant  them  the  Title  of  Baron  Monk  of  Potheridge,  that  it  may  remain  in  the  Family 
in  Memory  of  his  Father  and  himself,  and  his  Service  his  Father  had  the  Honour  to  do 
the  Crown  in  the  Restoration;  and  makes  the  Duke  of  Newcastle,  Lord  Cheney, 
Jarvis  Pierpoint,  Sir  Walter  Clarges,  Sir  Thomas  Stringer,  Henry  Pollexfen  Esq.  and 
others.  Executors. 

That  the  Duke  gave  Direction  to  Henry  Pollexfen  Esq.  to  make  his  Will,  and  when 
drawn,  was  fully  approved  of  by  the  Duke  upon  mature  Deliberation  :  Which  Will, 
being  in  three  Parts,  he  carefully  locked  up,  and  after,  leaving  two  Parts  of  his  Will  to 
two  Persons  and  kept  the  third,  he  went  to  Jamaica. 

[421]  That  the  Duke  when  in  Jamaica,  hearing  Colonel  Thomas  Monk  was  dead 
in  Holland,  sent  to  the  Earl  of  Bath,  Sir  Thomas  Stringer  and  others,  to  send  over  for 
Christopher  Monk,  the  Colonel's  eldest  Son,  to  educate  him  so  as  to  fit  him  to  bear  the 
Character  of  one  whom  he  intended  the  greate.st  Part  of  his  Estate,  if  he  died  without 
Issue. 

In  September  1688  the  Duke  sickened  in  Jamaica,  and  there  again  published  his 
said  Will,  and  declared  that,  if  he  died,  the  Box  and  Will  should  be  delivered  to  the 
Dutchess  ;  and  died  in  October  following. 

That  the  Dutchess,  at  her  Return  from  Jamaica,  found  that  the  Earl  of  Bath  set 
up  another  Will,  dated  3  August  1(175,  whereby  the  Remainder  of  the  greatest  Part  of 
the  Estate  was  given  to  the  Earl  of  Bath  and  his  Heirs  ;  and  likewise  a  Settlement  by 
Way  of  Lease  and  Release,  in  Corroberation  of  that  Will,  by  which  he  seeks  to  avoid 
and  frustrate  the  Will  of  1687.  That  the  Duke  sent  to  the'Earl  of  Bath  for  the  Will 
of  1675  (if  any  such)  to  have  it  delivered  to  him,  that  he  might  make  another  Will  : 
That  the  Will  of  1687  was  sealed  at  Sir  Robert  Clayton's  the  same  Day  after  other 
Writings  had  been  by  him  sealed  to  the  Chancellor  Jeft'eries  of  some  Lands  sold  to  him  ; 
and  that  the  Dutchess,  nor  any  of  her  [422]  Relations  ever  knew  or  heard  of  the  said 
Deeds,  till  after  the  Duke's  Death  ;  nor  known  to  Sir  Thomas  Stringer,  who  was  the 
Duke's  standing  Counsel.  And  the  Plaintiffs  farther  insist,  if  there  were  such  Deed, 
yet  it  ought  not  to  avoid  or  impeach  the  said  last  Will,  though  the  Power  of  revoking 
the  same  was  not  literally  pursued,  yet  the  same  in  Equity  ought  to  be  taken  as  a 
Revocation  ;  and  the  rather,  for  that  at  the  making  of  the  Will,  the  Duke  remained 
()wner  of  the  Estate,  and  he  looked  upon  himself  so  to  be  ;  for  that  he  had,  since  the 
.said  pretended  Deeds,  sold  some  Part  of  the  Estate  to  Chancellor  Jefferies,  without 
any  Revocation  ;  and  the  Earl  of  Bath  paid  no  valuable  Consideration  ;  and  that  she 
ought  to  be  protected  in  the  Enjoyment  of  the  personal  Estate  ;  and  the  specifick 
Legacies  devi.sed  to  her  in  the  Will  of  1687  tho'  the  Will  of  75  (if  any  such  be)  was  in- 
tended by  the  Duke,  principally  to  hinder  the  Descent  to  his  next  Heir  ;  and  the  Deeds 
(if  such  there  be)  were  for  the  same  Purpose  ;  and  that  though  the  Deed  recites,  to 
confirm  the  la.st  Will  of  75,  yet  does  in  several  Places  controul  it  and  alter  it ;  whereby, 
and  by  the  extraordinary' strange  and  unprecedented  Declarations,  Provi-soes  and 
Covenants  therein,  the  Plaintiffs  believe  the  Deeds  were  never  executed  by  the  Duke, 
or  if  .so,  that  [423]  he  was  surprised  therein  :  and  pray  Relief  in  the  Premisses. 

To  this  the  Defendant  makes  Answer,  and  sets  forth  the  Will  of  1675,  whereby  the 
greatest  Part  of  the  whole  Estate  was  given  to  the  Earl  and  his  Heirs  ;  and  sets  forth 
the  Considerations  of  his  so  doing,  as  antient  Kindred  and  Esteem  between  Duke 
George  and  the  Earl  of  Bath,  and  several  Services  and  good  Offices  that  he  had  done  the 
Family  ;  and  likewise  sets  forth,  that  being  well  satisfied  with  such  his  Disposition  of 
his  Estate,  and  finding  that  he  had  been  often  importuned  to  alter  the  same,  and  fearing 
lest  the  repeated  Practices  and  Arts,  attempted  against  such  his  Dispo[si]tion,might  some 
Time  or  other  surprise  him  into  a  Compliance,  consulted  with  Sir  William  Jones  and 
other  his  Counsel,  how  to  obviate  such  Practices,  and  to  settle  his  Estate  in  such 
Manner,  as  that  it  might  not  be  avoided,  although  for  his  Ease  he  should  at  any  lime 
seem  to  yield  to  the  Solicitations  of  bis  near  Relations  :  whereuixm  m  Anno  1681  the 
Duke  makes  a  Settlement,  wherein  he  begins  :  That  for  assuring  of  the  Honour, 
Manors,  &c..  u]X)n  a  Person  of  Honour,  &c.,  and  for  the  Cnrroberating  and  Confirming 
the  said  Will  of  75,  and  to  the  End,  that  no  pretended  last  \\  ill  should  be  set  up  by  any 
G.  I.— 23 
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Person  whatsoever,  and  for  the  natural  Aflection  [424]  that  he  l)caretli  to  the  Earl  of 
Bath,  (tc.,  grants  hy  Lease  and  l\elfa.-<('  .several  Manors,  Lands  and  Tenements,  &c., 
some  in  Possession,  and  some  in  Remainder,  upon  the  Earl  of  Bath  in  Fee,  and  so  to 
Walter  Clarges,  &c.  in  which  Deed  there  was" this  Proviso  :  That  if  the  Duke  shall,  at 
ativ  Time  during  his  Life,  he  minded  to  make  void  the  said  Indenture,  or  any  Estate 
therein  contained,  or  to  dispose  of  the  said  Honours,  Manors  and  Lands  in  any  other 
.sort,  or  to  any  other  Person  or  Per.sons.  and  his  or  their  Heirs,  or  for  any  other  Purposes, 
and  the  same  his  Mind,  Intent  and  Purpo.se,  should  signify  and  declare  in  Writing 
under  his  Hand  and  Seal  in  the  Presence  of  .six  credible  Witnesses,  (three  whereof  to  he 
J'eers  of  this  Realm)  and  should  pay  to  his  Trustees,  or  any  of  them  the  Sum  of  six 
Pence,  with  Intent  or  Purpose  to  fru.strate  or  make  void  the  said  Indentures;  That 
then  and  not  otherwise,  and  immediately  after  such  Signification,  Declaration,  and 
Payment  or  'fender  of  Payment  of  six  Pence  as  aforesaid,  the  .said  Use  and  Uses,  Estate 
and  Estates,  Trusts,  Confidence,  Intents  and  Purposes,  and  all  and  so  much  of  the 
Premisses,  whereof  the  Duke  should  make  such  Signification  or  Determination, 
should  cease,  determine  and  he  utterly  void  to  all  Intents,  Con.struction  and  Purposes 
[425]  whatsoever  ;  and  that  then,  and  from  thenceforth,  it  should  and  might  he  lawful 
for  the  Duke  hy  such  Writing,  or  any  other  Deed  or  Writing,  subscribed,  sealed  and 
testified  as  aforesaid,  to  declare  new  or  other  Use  or  U.ses,  Trust  or  Tru.sts  of  all  or  .so 
much  of  the  Premisses,  whereof  the  Duke  should  make  any  such  Signification  oi' 
Declaration,  or  otlierwise  to  dispose  of  the  Premisses,  or  any  Part  thereof  at  his  free 
Will  and  Pleasure  ;  any  Thing  in  the  Deed  to  the  contrary  notwithstanding. 

And  for  the  further  Prevention  of  the  Mischief  and  Inconveniencies  that  might 
attend  any  future  or  sudden  Surreptitious  Will,  which  might  at  any  Time  defeat  his 
recited  Will  (wliich  he  declares  to  have  made  upon  mature  Deliberation)  covenants 
f(ir  himself,  his  Heirs,  Executors  and  Administrators  (with  the  Duke  of  Newcastle  and 
his  Trustees)  that  he  would  not  revoke,  annul  or  discharge  the  said  Will,  or  any  the 
Legacies  thereby  devised,  unless  by  some  Instrument  sealed  and  executed  in  the  Pres- 
ence of  many,  and  such  Witnesses,  as  are  in  the  said  Proviso  specified,  declared  and 
described  for  credible  Witnesses  within  the  said  Proviso,  according  to  the  Intention, 
literal  Sense,  and  true  Meaning  of  the  Duke  expressed  in  the  said  Proviso. 

He  denies  the  said  Deed  was  obtained  [426]  W  Surpri.se  ;  but  that  the  Duke 
executed  the  same  in  the  Presence  of  many  credible  Witnesses  ;  and  that  the  Duke 
left  the  Deed  and  Will  in  his  Keeping. 

And  as  to  so  much  of  the  Bill,  as  requires  the  I)efendant  to  give  an  Account  of  what 
Part  of  the  said  Duke's  personal  Estate  came  to  the  Defendant's  Hands,  he  is  advised 
by  the  Rules  of  this  Honourable  Court,  that  he  is  not  compellable  to  Answer  there- 
unto ;  for  that  it  appears  by  the  Plaintiff  "s  Bill,  that  at  the  Time  of  the  exhibiting 
thereof,  tlie  Plaintifl's  were  not  intitled  to  make  such  Demand,  or  to  have  such 
Account,  it  thereby  appearing  of  their  own  shewing,  that  they  have  not  proved  the 
said  Will  of  87,  but  that  the  .same  was  and  still  is  under  Controversy  undetermined 
in  the  Prerogative  Court  ;  whereof  or  as  to  that  Part  of  the  Bill  he  demurs. 

As  to  the  Objection,  That  it  was  a  concealed  Will  and  Deed,  the  Defendants  insist, 
that  it  was  done  silently,  but  the  Duke  would  have  it  kept  secret,  that  he  might  he 
free  from  Trouble  and  Importunity. 

And  they  in.si.st.  That  as  to  the  last  Will  of  87,  That  the  Duke  advised  with  Counsel. 
to  know  whether  a  Will  made  after  the  Settlement  would  avoid  or  impeach  tlie  Settle- 
ment, was  answered  that  it  [427]  would  not,  and  that  Proviso  must  be  .strictly  pursued, 
whereupon  he  was  well  satisfied ;  and  that  the  said  Deed  ought  to  be  supported,  and 
not  set  aside  in  Equity,  being  made  upon  such  meritorious  Consideration  of  Blood, 
Merit,  &c. 

The  Plaintiffs  insist.  That  the  said  Deed  (if  any  such)  being  a  voluntary  Settlement 
only,  that  the  Will  of  87  Is  a  good  Revocation  thereof  in  a  Court  of  Equity.  So  that 
the  great  Question  was,  if  the  said  Deed  (it  bemg  found  to  be  valid  at  a  Trial  at  Law) 
is  revoked  hy  the  said  last  Will,  according  to  equitable  Intention  or  Construction, 

This  Cause  having  been  debated  and  argued  several  T'imes  by  learned  Counsel, 
and  afterwards  hy  three  Jvidges,  (viz.)  my  Lord  Chief  Justice  Holt,  the  Lord  Chief 
Justice  Treby,  and  Mr.  Baron  Powell,  it  was  agreed  by  them,  that  the  Deed  was  a  good 
Deed,  well  executed,  and  not  revoked  by  the  Will  of  1687. 

The  Lord  Chief  Justice  Treby's  Argument  in  short  was  thus : 

In  1675  the  Duke  made  his' Will,  and  declares,  in  respect  that  the  Earl  of  Bath 
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was  his  Kinsman,  and  liad  done  many  Kindnesses  to  him  and  his  Family,  the  Earl 
should  have  the  greatest  Part  of  his  Estate,  and  gives  several  Legacies  to  one 
[428]  -Monk  ;  and  then  he  makes  a  Deed  of  Settlement  in  1G81,  though  the  Limitations 
by  the  one  and  the  other  differ  ;  but  it  is  not  made  to  revoke,  but  to  confirm  the  Will 
Both  the  Will  of  1675  and  Deed  of  1681  do  agree  in  giving  the  greatest  Part  of  the 
Estate  to  the  Earl  of  Bath,  but  the  Proviso  in  the  Deed  makes  the  Dispute ;  and  then 
there  is  a  Wdl  of  1687  wherein  a  larger  Estate  is  given  to  the  Dutchess  and  Colonel 
Monk,  &c.  and  desire-s  the  Honour  of  Potheridge  may  be  established  on  the  Monks 
The  Plamtifl's  Bill  is  to  establish  the  Will  of  1G87  and  set  aside  the  Deed  of  1681  and 
Will  of  1075.  And  the  Deed  on  the  Hearing  of  the  Cause  was  directed  to  be  tried, 
and  a  Verdict  for  the  Defendant,  and  the  Plaintiff  hath  acquiesced  under  it,  and  so 
this  Deed  must  be  taken  as  a  good  Deed  and  Conveyance  without  anv  Suspicion,  for 
the  Eight  was  tried,  and  the  whole  Contents  tried,  and  if  it  were  good  at  Law,  whether 
there  be  Cause  to  set  it  aside  in  Equity  is  the  Question  ? 

He  was  of  Opinion,  That  the  Deed  was  a  good  Deed,  and  ought  not  to  be  impeached 
in  this  Court. 

The  Plaintiffs  Arguments  against  the  Deed  are: 

1.  Surprise. 

2.  Concealment. 

[429]  3.  That  the  Will  of  1687  is  a  Eevocation  in  Equity. 

4.  That  there  is  a  Tru.st. 

As  to  the  Surprise  :  He  observed,  they  did  not  make  Use  of  the  Word  Fraud  in 
gaining  the  Deed,  but  that  it  was  something  put  upon  the  Duke  for  Want  of  Delibera- 
tion. He  said,  he  was  not  satisfied  that  there  was  any  Surprise  upon  the  Duke,  for 
he  wa.s  not  languishing  at  that  Time  under  any  Sickness,  but  it  was  done  and  exe- 
cuted in  good  Company,  and  after  Dinner,  with  great  Consideration  both  before  and 
at  that  Time.  They  pretend  a  Want  of  Circumstances  in  the  Execution  ;  whereas 
Sir  William  Jones  was  advised  with  before  the  Deed  sealed,  and  present  at  the  Time 
of  the  Sealing :  Several  other  Circumstances  were  insisted  on  by  the  PlaintilTs,  but 
none  are  sufficient  to  set  aside  the  Deed.  The  Deed  of  1681  and  the  Will  of  1675  are 
not  inconsistent,  though  they  differ  in  the  Limitation  of  the  Estate  :  But  by  both  the 
greatest  Part  of  the  Estate  is  given  to  the  Earl  of  Bath.  Tho"  they  could  not  find 
Instructions  for  drawing  the  Deed,  tho'  the  Deed  was  not  found  to  be  read,  tho'  no 
Counterpart  was  sealed  ;  yet  none  of  these  by  any  of  the  Precedents  have  either  been 
singly  or  altogether  allowed  as  Causes  to  set  aside  a  Deed  in  Equity.  He  was  of  Opinion, 
that  the  Deed  doth  confirm  the  [430]  ^^'i'l  oi  1675  in  the  settling  and  assuring  the 
Estate,  Part  on  the  Dutchess,  and  Part  on  the  Earl  ;  and  as  to  particular  Limitations, 
the  Duke  might  alter  his  mind  from  the  Will,  and  do  it  according  to  the  Deed. 

The  third  Thing  they  insist  on  by  Way  of  Surprise  Ls,  That  it  was  done  contrarj- 
to  the  Duke's  Intention  :  Whereas  the  Defendants  have  proved,  that  it  was  according 
to  his  Intention,  and  the  other  Side  .say  not,  neither  before  nor  after  the  making  of  the 
Deed  ;  for  that  there  were  several  Wills  made  by  Duke  George,  and  not  a  Word  of  any 
Limitation  of  any  Estate  to  the  Earl  of  Bath.  Which  is  answered  by  the  other  Side, 
That  the  Wills  are  in  few  Words,  and  thereby  all  given  to  Duke  Christopher,  and  not 
any  Provision  made  for  any  younger  Son  or  Daughter  ;  neither  in  these  Wills,  nor  in 
the  Will  of  1675  is  there  any  Thing  given  to  the  Father  of  this  Monk. 

Another  Objection,  That  the  Duke  never  intended  any  Thing  to  Sir  Walter  Clarges, 
for  that  he  was  fallen  into  his  Displeasure,  and  what  is  given  is  a  remote  Eemainder ; 
but  there  were  Proofs  of  continued  Kindness  to  the  Earl  of  Rith.  And  the  greatest 
Proof,  that  there  was  no  Surprise,  was  the  Presence  of  Sir  William  Jones  at  the  Exe- 
cution of  the  Deed,  who  [431]  ^as  of  great  Ability  and  Integiity,  and  would  not  be 
guilty  of  a  Surprising ;  and  he  was  satisfied  that  there  was  nothing  but  fair  Dealing 
in  the  Execution  of  the  Deed. 

As  to  the  Will  of  1687,  perhaps  it  might  be  intended  not  to  give  his  Estate  to  the 
Earl,  and  that  there  was  great  Advice  taken  on  that  Will. 

But  what  was  the  Meaning  of  the  Duke  in  making  the  Will  of  1687  if  it  must 
signify  nothing  1 

The  truest  Answer  that  hath  been  given  is.  That  he  advised  whether  a  Will  would 
revoke  the  Deed,  and  when  he  understood  that  it  would  not,  but  tliat  he  had  put  all 
out  of  his  Power,  (except  by  a  strict  Eevocation)  then  he  gratified  the  continued  Im- 
portunities of  his  near  Eelations,  and  endeavours  by  that  to  render  himself  easy ;  so 
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he  conceived  the  Deed  well  executed,  and  is  pursuant  to  the  Will  of  1675,  and  cannot 
be  set  aside  on  the  Point  of  Surprise. 

The  next  Point  insisted  on  is  Concealment,  and  they  insist  on  a  Clause  in  the  Earl's 
Answer,  where  the  Duke  sent  for  the  Deed  in  Order  to  make  a  new  Settlement :  The 
Will  he  might  have  revoked  without  the  Deed  ;  but  as  the  Plaintift'  saith,  the  not 
doing  of  it  was  a  Concealment ;  and  the  Argument  is  good  if  [432]  tlie  Fact  were  true  : 
But  it's  not  so,  for  it  doth  not  appear  that  he  ever  intended  to  revoke  the  Deed  ;  and 
both  the  Will  of  75  and  the  Deed  of  81  were  delivered  into  the  Earl's  Hands  just  before 
the  Duke  went  abroad  ;  and  the  Concealment  was  not  from  the  Duke,  but  the  Dutchess  ; 
and  the  Precedents  cited  of  Clare  contra  Com'  Bedford,  and  Row  contra  Pott  come 
not  up  to  this  Case. 

The  next  Point  insisted  on  is  Revocation.  The  Will  of  1687  (say  the  Plaintiffs) 
is  a  Revocation  in  Equity,  though  there  was  not  the  Quality  or  Numlser  of  Witnesses 
described  and  limited  in  the  Pro^aso.  It's  no  Revocation,  neither  was  it  intended  so  ; 
the  Duke  wrote  a  letter  to  the  Earl,  that  he  had  done  him  no  Wrong,  and  he  left  the 
Keys  with  him,  and  imployed  the  Earl  in  selling  the  Cockpit  and  Albemarle-House. 
and  the  Duke  continued  in  the  same  Mind  to  Monk,  and  Sir  Walter  Clarges,  and  there 
seemed  no  Reason  why  he  should  not  be  of  tlie  same  Mind  as  to  the  Earl ;  and  there 
was  a  great  Provision  made  for  the  Dutchess  by  the  WUl  and  Deed,  but  not  a  Word 
of  Mr.  Monk  in  either,  but  only  in  his  last  Will.  Where  there  are  two  voluntary  Con- 
veyances, he  that  hath  the  Estate  by  Law  shall  hold  it.  Where  a  Party  shall  be  re- 
lieved where  there  is  a  Defect,  they  shall  be  relieved  where  there  [433]  is  a  Deceit  or 
Falsity ;  and  the  Precedents  are,  that  they  have  been  relieved  in  such  Cases,  where 
it  is  to  pay  Debts  or  to  provide  for  Children  ;  several  Precedents  have  been  cited,  as 
Prince  and  Green,  Ferrers  and  Tanner,  Webb  and  Webb  temp.  Eliz.  Doctor  Hamilton 
contra  Maxwellin,  1G55.  Bowman  and  Yates,  Wallis  contra  Crimes  and  Scot,  Thwayts 
contra  Deg,  Arundell  contra  Phillpott. 

As  for  the  Tru.st,  nothing  was  said  by  him  of  it,  for  it  cannot  be  presumed,  tliat 
there  was  any  resulting  Trust,  for  that  was  to  undo  what  he  had  done  before.  The 
Defendants  are  in  Possession  by  a  Verdict  upon  the  Deed,  and  there  is  no  Reason  to 
disturb  them. 

Lord  Chief  Justice  Holt :  This  Case  depends  on  a  Will  of  1675  and  a  Deed  of  1681 
and  a  Will  of  1687,  and  the  Question  is,  whether  the  Will  of  1687  doth  revoke  the  Deed 
of  1681,  it  being  not  pursuant  to  the  Power  :  He  was  of  the  same  Opinion  with  Baron 
Powell  and  Lord  Chief  Justice  Treby.  The  Deed  is  a  good  Deed,  and  so  all  the  Evi- 
dences and  Circumstances  relating  to  the  Deed  ought  to  be  taken  to  be  true,  (viz.)  that 
Sir  William  Jones  was  advised  with  in  the  Draught,  and  was  present  as  a  Witness, 
and  that  the  Will  of  1687  is  a  good  Will ;  but  not  to  be  [434]  relieved  against  the  Deed 
of  1681,  which  must  be  taken  to  be  a  good  Deed,  and  he  reduced  what  he  had  to  say 
to  four  Heads. 

1.  Of  the  Frame  and  Manner  of  the  Deed. 

2.  Whether  on  the  Evidence  the  Deed  were  unduly  obtained. 

3.  Of  the  Circumstances  and  Conditions  of  the  Persons. 

4.  Of  the  Person  of  the  Duke  himself,  and  the  Circumstances  he  was  in  when  he 
made  his  Will  of  1687,  for  whether  the  Plaintiff'  shall  be  relieved  against  the  Deed  is 
the  Question. 

As  to  the  first :  It's  said  the  Will  Oi  75,  and  the  Deed,  make  but  one  Conveyance, 
and  that  is  fetch'd  from  Law ;  for  at  Law,  a  Fine  and  Recovery,  and  Deed  to  lead  the 
Uses,  are  but  one  Conveyance.  So  as  to  the  first,  from  the  Contradictions  and  Mis- 
recitals  in  the  Deed  which  have  been  insisted  on,  there  is  no  Cause  to  relieve  against 
the  Deed. 

As  to  the  second,  on  the  Manner  of  obtaining  the  Deed,  he  said,  he  could  not  find 
any  undue  Obtaining  of  the  Deed,  but  that  Sir  William  Jones's  Hand  was  in  the  Pro- 
viso of  the  said  Deed  ;  and  that  the  Deed  was  not  executed  by  a  Surprise,  for  the  Duke's 
Counsel  was  present  at  the  Execution  of  the  Deed  ;  and  here  is  no  Fraud  [435]  to  set  it 
aside.  As  to  theCase  of  Winn  and  Bod  vile,  which  has  been  cited,  there  was  a  great 
Fraud  and  Practice  ;  but  there  is  no  Fraud  or  Circumvention  here,  but  the  Deed  is 
fairly  obtained,  and  there  is  nothing  but  a  presumptive  Evidence  against  it,  which 
ought  not  in  Equity  to  be  an  Evidence  against  the  Deed  ;  so  as  there  appears  no 
Evidence  that  the  Earl  surprised  the  Duke,  or  that  the  Duke  was  surpri.sed. 

As  to  the  third  Point,  touching  the  Circumstances  and  Conditions  of  the  Persons. 
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The  Earl  was  a  near  Relation  and  had  done  many  Kindnesses  to  the  Duke  and  his 
Family,  and  was  especially  entrusted  by  him ;  and  though  the  other  Persons  that 
claim  by  the  Will  of  1681,  may  be  of  Relation  to  liim,  yet  he  that  hath  the  best 
Title  hath  the  Right.  And  so  it  is  in  the  Case  of  Persons,  where  both  claim  under  two 
voluntary  Conveyances. 

As  to  the  fourth  and  last  Point,  touching  the  Circumstances  the  Duke  was  in  when 
the  Will  was  made.  The  Duke,  when  he  made  the  Will,  was  under  a  restraint  by 
the  Deed  of  1081,  for  his  Power  was  Executed,  and  the  Duke  had  restrained  himself. 
And  the  Court  of  Equity  hatli  no  Power  to  exanune  into  the  Reasons  and  Considera- 
tions for  doing  it  ;  and  there  may  [436]  be  Reasons  for  a  wise  Man  to  restrain  himself  ; 
for  he  may  not  know  what  Surjjrise  nmy  be  put  upon  him  ;  and  as  there  may  be 
Reason  for  it,  so  it  shall  be  presumed  there  was  good  Reason.  Further,  there  is  no 
Evidence  of  an  Intention  in  the  Duke  to  Execute  the  Power,  for  he  had  an  Opportunity 
to  have  done  it ;  and  because  a  Man  may  one  Way  dispose  of  his  Estate,  that  therefore 
he  may  do  it  any  Way,  is  strange  ;  and  if  that  may  be  done,  it  will  over-throw  all  the 
Conveyances  that  are  made. 

They  on  the  other  Side  pretend  the  Duke  had  forgotten  the  Deed.  It  was  made 
but  in  1G81,  and  well  attested  by  credible  Witnesses;  and  if  he  had  forgotten  it,  his 
Counsel  had  an  Abstract  of  the  Deed,  and  because  a  Man  had  forgot  a  Deed,  that  ought 
not  to  be  a  Cause  in  a  Court  of  Equity  to  set  that  Deed  aside,  for  Memory  may  fail,  but 
a  Deed  is  Perniiinent ;  so  there  ought  to  be  no  Relief  against  the  Earl,  and  those  that 
claim  by  the  Deed  of  1681. 

Lord  Keeper  :  There  be  three  Suits  in  this  Court  ;  the  Dutchess  her  first  Bill  is  to 
set  aside  the  Deed  of  1681,  and  the  second  BUI  by  the  Monks  much  to  the  same  EflFect, 
and  on  the  same  Evidence  ;  and  the  third  Bill  by  the  Earl,  complaining  of  the  Will  of 
1687.  On  the  hearing  of  the  Causes  the  8th  day  of  July  1691,  before  the  then  Lords 
[437]  Commissioners,  and  on  a  Trial  directed,  touching  the  Validity  of  the  said  Deed  of 
1681,  there  was  a  Verdict  for  the  Deed,  and  this  Verdict  hath  not  been  stirred.  The 
Cause  comes  now  to  be  heard  on  the  Equity  reserved  on  the  whole  Matter.  I  declare 
the  Deed  doth  stand  unrevoked  at  Law,  and  the  Defend;int  the  Earl  of  Bath  is  well 
entitled  under  that  Deed,  for  here  are  no  Creditors  nor  Purchasers,  or  any  Children 
to  be  provided  for,  and  the  Benefit  that  comes  to  the  Earl,  is  the  Essex  and  the 
Northern  Estate. 

The  Court  did  declare,  that  there  was  not  any  sufficient  Matter  in  Equity  appeared 
to  s^t  aside  the  Deed,  therefore  dismissed  the  Bill  of  the  Earl  of  Montague  and 
Christopher  Monk,  so  far  as  they  seek  Relief  to  set  aside  the  said  Deed  of  1681,  and  as 
to  the  other  Matters,  Equity  to  be  reserved. 


REPORTS  and  OASES  Taken  and  Adjudged 
in  the  COURT  OF  CHANCERY,  in  the 
Reign  of  Kings  Charles  I.,  Charles  11. , 
James  II.,  William  III.,  and  Queen  Anne. 
Vol.  III.  [1635-1710]. 


Bretton  conlra  Bretton. 

12  Car.  2  [1G60-61]. 

Devise  to  younger  Children  how  to  be  construed. 

Money  was  bequeathed  to  younger  Cliildren,  where  there  were  divers  Daughters 

and  one  Son,  who  was  the  Heir  at  Law,  and  a  fair  Inheritance,  and  yet  was  by  Birth  a 

younger  Child  :  It  was  decreed,  that  he  was  not  a  younger  Child  within  the  Devise, 

and  should  not  take  by  it,  he  being  Heir  at  Law. 

[2]  Davis  contra  Wakefield. 

Midi.  13  Car.  2  f  1  GGl].     27  Kov.     Mr.  of  the  Rolls. 

An  Injunction  into  the  Exchequer. 

A  Bill  was  exhibited  in  Cliant'ery.  and  a  Plea  allowed  to  it ;  the  Plaintiff  declines 
that,  and  brings  a  new  Bill  in  the  Exchequer  for  the  same  Matter  :  ordered.  That  the 
Plaintiff  elect  in  which  Court  he  will  proceed  ;  if  he  elect  in  the  Exchequer,  the  Bill  in 
Chancery  is  dismissed  ;  if  in  Chancery,  an  Injunction  is  awarded  to  stay  his  Proceedings 
in  the  Exchequer,  nisi  causa. 

Sir  Samuel  Jones  and  William  Jones,  Executors  to  Sir  William  Jones, 

contra  Bradshaw. 

Easter  Term,  in  Court,  13  Car.  2  [1661]. 
Payment  by  Decree  not  pleadable  at  Law,  is  to  be  allowed  by  Decree. 
Mary  Cotton  bequeathed  £500  to  one  Dormer,  and  made  the  Testator  her  Executor 
and  died  ;  and  he  sold  Lands  of  his  to  the  Plaintiff'  Sir  Samuel,  and  left  £500  of  the 
Purchase  Money  in  Sir  Samuel's  Hands,  who  gave  Bond  to  the  Testator  in  his  own 
Name  for  it  :  The  Testator  made  his  WiU,  and  the  Plaintifl's  Executors,  and  died  ;  they 
inventoried  the  £500  as  Part  of  the  Testator's  Estate  ;  afterwards  Dormer  obtained 
a  Decree  against  the  Plaintiff  for  £500  upon  this  Equity,  that  that  £500  was  left  [3]  in 
Sir  Samuers  Hands  with  Interest,  and  upon  Trust  that  he  should  pay  it  to  Dormer, 
the  Court  declaring  that  it  was  not  Assets  of  Sir  WiUiam  Jones's  Estate  :  Afterwards 
the  Defendant  Bradshaw  brought  an  Action  against  the  Plaintiffs  on  a  Bond  of  their 
Testator,  and  the  Plaintiffs  not  having  Assets  in  respect  of  the  £500  upon  Dormer's 
Decree  ;  and  that  Decree  and  Payment  upon  it  not  being  pleadable  or  to  be  given  in 
Evidence  at  Law,  thereupon  the  Plaintiffs  exhibit  their  Bill  here  against  the  Defendant, 
setting  forth  the  Case  ut  supra  :  And  the  Question  was.  Whether  the  Plaintiff's  should 
have  Allowance  for  the  Payment  of  the  £500  against  the  now  Defendant  :  And  it 
was  decreed  they  should,  and  that  the  Matter  should  go  to  an  Account,  and  the  £500 
so  paid  to  be  allowed  the  Plaintiffs  on  Account.  And  Sir  .John  Maynard  said.  That  if 
a  Man  should  sell  his  Land  and  leave  Part  of  the  Purchase  Money  in  the  Purchaser's 
Hands,  and  gives  or  appoints  tliis  Money  to  be  paid  to  a  Stranger  and  after  makes  his 

Will,  the  Stranger  shall  have  the  Money,  and  it  shall  not  be  Assets.     Vide  Hob.  265. 

no 
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[4]  Davie  conlm  Beversham  &  Ux'. 

Mich.  13  Car.  2  [IGGl].    Lord  Chancellor  and  Mr.  of  the  Rolls. 

Lands  contracted  for,  let  pass  by  Devise  of  the  Purchasers.     Vendor,  after  Contract 

for  Purchase,  stands  Trustee  for  Vendee. 

Henry  Davie  agrees  for  the  Purchase  of  certain  Copyhold  Lands  which  were  sur- 
rendred  out  of  Court  to  his  Wife,  but  before  Admittance  dies,  having  other  Copyholds  ; 
and  having  made  his  Will  after  the  said  Contract,  and  thereby  devised  to  the  Plaintiff, 
who  was  then  and  at  his  Death  his  visible  Heir,  all  his  Copyhold,  after  his  Death,  his  Wife 
being  previment  Ensient,  after  his  Death  is  delivered  of  the  Plaintiff's  Wife  ;  who  then 
becomes  the  Heir  to  the  Devisor  ;  the  Plaintiff,  taking  it  for  granted  that  the  Copyholds 
so  contracted  for,  did  not  pass  by  the  Will,  suil'ered  the  Heir  to  be  admitted  thereunto, 
and  held  the  same  of  the  Heir  for  twenty  Years,  and  paid  her  the  Rent  for  that  Time, 
and  had  agreed  so  to  do.  so  long  as  he  should  hold  them  :  But  afterwards  Differences 
arising  between  the  Heir  and  him  about  other  Matters,  the  Plaintiff  exhibited  his  Bill 
(inter  alia)  to  have  these  Copyholds  decreed  to  him ;  and  upon  the  Hearing,  it  was 
declared  by  the  Court,  That  it  was  clear  the  said  Copyholds,  so  agreed  for.  did  pass  by 
the  Will  to  the  Plaintiff,  for  that  the  [5]  Purchaser  liad  by  the  Contract  only  an  Equity 
to  recover  the  Land,  and  the  Vendor  stood  trusted  for  the  Purchaser,  and  as  he  should 
appoint,  till  a  Conveyance  executed  :  And  the  Case  of  the  Lady  Fohamb  1651,  was 
cited,  where  it  was  ruled,  that  if  upon  Articles  for  a  Purchase,  the  Purchaser  dieth  and 
deviseth  the  Lands  before  the  Conveyance  executed,  the  Lands  do  pass  in  Equity  ;  but 
in  the  principal  Case,  inasmuch  as  the  Plaintiff  had  admitted  the  Title  to  be  in  the 
Heir,  and  paid  her  Rent,  and  agreed  so  to  do,  the  Court  would  not  decree,  but  declared, 
if  the  Plaintiff  had  come  in  Time,  it  was  proper  to  decree. 

Hall  contra  Higham. 

Hill.  U  Car.  2  [1663]. 

Costs  given  in  general,  shall  be  Costs  at  Law  and  Chancery. 

The  Plaintiff's  Bill  is  to  be  relieved  against  the  Penalty  of  a  Bond  :  And  it  is  ordered 
he  shall  pay  Interest  and  Costs,  which  will  extend  unto  the  Defendant's  Costs  at  Law 
as  well  as  in  Chancery.     Vide  Report,  Trin.  1663. 

Anonymous  after  Trin. 

14  Car.  2  [1663].     Lord  Chancellor.     Upon  a  Demurrer. 

[S.C]  1  Chan.  C.  11.     ^yhe^e  it  behoveth  the  Plaintiff  to  make  Oath  of  the  Want  of 
a  Deed  and  where  not,  in  Order  to  a  Discovery. 

The  Bill  was  barely  for  Discovery  of  a  Deed  ;  the  Defendant  demurred,  for  that  tlie 
Plaintiff  had  not  made  Oath  [6]  according  to  the  Course  of  the  Court,  that  he  had  not 
the  Deed.  Serjeant  Glyn  for  the  l^laintilf  insisted.  That  the  Oath  was  not  required 
by  the  Course  of  the  Court  in  this  Case  ;  and  he  took  this  Difference,  That  when  the 
Bill  alledgeth  the  Want  of  a  Deed,  and  seeketh  to  be  relieved  upon  the  Matter  of  that 
Deed  by  a  Decree,  there  such  Oath  is  necessary  ;  but  where  the  I5ill  seeks  no  Decree, 
but  barely  to  have  the  Defendant  discover  whether  he  hath  such  Deed  or  no,  or  to  have 
the  Deed  produced  at  a  Trial,  in  tliis  Case,  the  Plaintiff  ought  not  to  be  put  to  liis  Oath  ; 
for  it  is  not  to  be  presumed  the  Plaintiff  would  exliibit  a  Bill  in  either  of  the  later  Cases. 
if  he  had  the  Deed.  Note  ;  this  Difference  was  well  approved  by  the  Lord  Chancellor, 
and  thereupon  the  Demurrer  over-ruled. 

Lady  Dackhs  contra  CiiiTE  and  Hougiiton. 

Pasch.  15  Gar.  2  [1663].    Lord  Chancellor,  Master  of  tlie  Rolls. 

Marriage  determines  an  Agreement  made  by  Baron  with  Feme  before. 

The  Plaintiff  being  a  Widow,  seised  of  a  Jointure  of  £V00  per  Annum,  and  Chute, 
the  Defendant's  Father,  made  Suit  to  marry  her,  and  she  consenting,  he  before  Marriage 
agreed  \vith  her  by  Deed  in  Writing,  That  it  should  be  lawful  for  her,  or  such  as  she 
should  [7]  appoint,  during  the  Coverture,  to  receive  and  dispose  of  the  Rents  of  her 
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Jointure  as  she  pleased.  This  Deed  was  put  into  Houghton's  Hands,  lie  being  formerly 
the  Plaintiff's  Agent :  Then  the  Plaintiff  and  Mr.  Chute  married,  he  having  first  agreed 
with  Trvistees  of  hers  to  settle  her  a  .Idinture  ;  and  they  lived  together  ten  Years,  during 
all  which  Time  Houghton  received  the  Rents  of  the  said  Jointure  of  £700  a  Year, 
and  eonstantly,  with  the  Approbation  of  the  PlaintiiT,  accounted  for  and  paid  the  same 
to  Mr.  Chute  her  Husband  ;  and  the  Plaintiff"  in  all  that  Time  never  appointed  Houghton 
to  receive  the  Rents  for  her,  nor  ever  ciaiincd  any  Benefit  ]ty  the  Agreement  left  in 
Houghton's  Hands:  But  at  the  ten  Years  End  Mr.  Ciiute  dying,  having  made  the 
Defendant  his  Son  his  E.xecutor  ;  the  PlaintiiT  exhibited  her  Hill  to  have  an  Account 
from  Houghton,  and  charged  £1000  to  be  resting  in  his  Hands,  unaccounted  for, 
that  was  received  in  Mr.  Chute  her  Husband's  Life-time,  and  she  made  Title  to  the  same 
bj'  the  said  Agreement  before  Marriage,  made  by  Mr.  Chute  with  herself.  And  upon 
hearing,  the  Cause  inter  Earl  of  Suffolk  and  Greenvill  being  cited,  and  urged  in  the 
Argument  of  the  Defendant's  Counsel,  the  Court  declared.  The  aforesaid.  Agreement 
before  Marriage  was  immediately  [8]  extinguished  by  the  Marriage,  and  that  the  Plain- 
tiff could  not  be  relieved  thereupon  ;  but  ordered  Houghton  to  account  before  a  Master, 
for  what  he  had  received  after  Mr.  Chute's  Death. 

Sir  Edw.\rd  Heath  contra  Henley  and  Wiiitwick. 

21  May,  15  Car.  2  [1GG3],  upon  a  Plea.     Lord  Chancellor  and  Justice  Windham. 

Money  received  upon  an  implied  Trust,  not  within  the  Statute  of  Limitations. 

The  Plaintiff  was  Son  and  Executor  of  the  late  Chief  Justice  Heath,  who  was  made 
Cliief  Justice  at  Oxon  during  the  Difference  lietween  the  King  and  the  Parliament, 
but  never  sat  as  Chief  Justice  in  Westminster  Hall.  And  the  Bill  was  to  have  an 
Account  of  Money  received  by  the  Defendants,  being  Prothonotaries  of  the  King's 
Bench  ;  which  was  alledged  to  belong  to  the  said  Chief  Justice,  and  which  Monies 
they  by  their  Office  ought  to  receive  for  the  Chief  Justice  by  an  implied  Trust,  Virtvte 
Officii.  The  Defendants  pleaded  the  Statute  of  Limitations  21  Jac.  and  upon  the  argu- 
ing thereof,  it  was  insisted  by  the  Plaintiff's  Counsel,  That  this  Trust  was  not  within 
the  said  Statute.  And  it  was  answered  on  the  other  Side,  That  a  Guardian  was  within 
the  Statute,  and  he  was  a  Trustee  ;  but  the  Defendants  were  ordered  to  Answer. 

[9]  Roberts  contra  Wilks  &  Al'.  i 

Pasch.  15  Car.  2  [1G63].     Lord  Chancellor. 
Injunction  into  the  Exchequer. 

The  Plaintiff  exhibited  his  Bill,  to  which  the  Defendant  put  in  an  insufficient  Answer, 
and  so  delayed  the  Plaintiff  ;  and  then  exhibited  a  Bill  in  the  Exchequer,  in  the  Nature 
of  a  cross  Suit,  and  posted  on  that  Cause  there  :  Wherefore  the  Plaintiff  here  moved 
for  an  Injunction  to  stay  Proceedings  on  the  Bill  in  the  Exchequer. 

Sir  George  Benion  contra  Stone. 

23  May,  15  Car.  2  [1663].    Lord  Chancellor,  Lord  Chief  Baron  Hale,  and 

Justice  Windham. 

A  presumptive  Trust,  whether  it  shall  affect  a  Purchaser. 

A  House  being  purchased  by  Deed  inrolled  in  Chancery,  and  £2000  paid  by  Sir 
George  Benion,  in  the  Name  of  his  Son,  then  an  Infant  of  five  Years  old  ;  Sir  George's 
Estate  being  all  exposed  to  Sale  by  the  Parliament  for  Delinquency,  this  House  was 
sold  as  Part  of  it,  by  the  Trustees  for  Sale  of  Delinquents  Estates,  to  one  who  sold  it 
to  Stone.  Stone  afterwards  gave  £500  to  Sir  George's  Son,  being  then  of  Age,  and  Sir 
George's  Wife  to  convey  the  House  to  him,  which  they  did  for  that  Consideration  ; 
and  first  made  Oath  before  a  Magistrate,  that  they  were  not  [10]  Trustees  for  Sir 
George.  Sir  George  exhibits  his  Bill  to  be  relieved  against  Stone,  and  suggests  a  Trust 
in  his  Son  and  Wife  for  him  :  And  it  was  then  insisted,  that  in  Respect  of  the  Infancy 
of  the  Son  upon  the  Purchase  made,  and  the  Father's  Payment  of  the  Purchase  Money, 
and  the  Sale  of  the  House  for  Delinquency  as  Sir  George's,  it  should  be  presumed  "a 
Trust  for  the  Father  :  My  Lord  Chancellor  inclined  to  decree  it  on  this  Point :  but 
Sir  George's  Counsel  offering  Stone  the  £500  again,  Time  was  given  to  the  Parties 
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to  consider  thereof  ;  and  if  they  did  not  agree,  the  Court  declared  they  would  advise 
with  some  Judges,  and  deliver  their  Opinion  ;  for  Hale  and  Windham  declared  it  a 
Trust,  for  which  Sir  George  was  relievable ;  but  Stone  accepting  the  Offer  of  £500, 
it  was  decreed  he  should  convey  on  Payment  of  it. 

GoDSCALL  contra  Walker  &  Wall. 

11  May,  15  Car.  2  [1130.3]. 

Consideration  of  Judgment  in  Debt,  examined  in  Chancery,  being  got  from  one 

newly  come  to  Age. 

The  Bill  was  to  be  relieved  against  several  Judgments  in  Debt  from  Sir  John  Godscall 
an  Infant ;  and  by  a  Practice  between  the  Defendants,  Walker  and  Gouldsriiitli,  and 
Wall  the  Attorney,  and  the  Infant's  Guardian,  and  drew  into  Examination  the  Reality 
of  the  Debt,  for  which  [H]  the  Judgments  were,  and  how  the  same  arose  ;  ami  ilecreed, 
that  it  be  referred  to  a  Master,  to  examine  the  real  Consideration  in  Money  or  Wares, 
for  which  the  said  Judgments  were  had  ;  and  thereupon  the  Court  declared  further 
Order  should  be  taken. 

Parry  contra  Bowen. 
26  June,  15  Car.  2  [16G3].    Lord  Chancellor. 

[S.  C]  1  Chan.  C.  23.     A  Lease  for  more  Years  than  the  Lessor  had  Power,  to  be  good 

for  so  many  as  he  had  Power. 

Resolved,  that  where  a  Person  hath  Power  to  lease  for  ten  Years,  and  he  leaseth 
for  twenty  Years,  that  the  Lease  shall  be  good  for  ten  Years  in  Equity,  and  said  to 
be  so  settled  several  Times  in  this  Court. 

Jew  contra  Thackwell. 

31  Oct.  15  Car.  2  [1663].    Lord  Chancellor. 

[S.  C]  1  Chan.  C.  31.     The  Apportionment  of  Rent  in  Equity,  where  it  cannot 

be  at  Law. 

The  Plaintiff  was  Lessee  of  divers  Lands,  whereupon  one  entire  Rent  was  reserved  ; 
afterwards  the  Inhabitants  of  the  Town,  where  Part  of  the  Lands  lay,  claim  Right 
of  Common  in  Part  of  the  Lands  so  let ;  and  upon  Trial  of  their  Right,  are  found  to 
have  Right  of  Common  there.  Now  this  being  but  a  Right  of  Common  recovered, 
was  not  an  Eviction  of  the  Land  in  Law,  because  the  Soil  was  not  recovered  ;  and  [12]  so 
no  Apportionment  of  this  Rent  could  be  at  Law  ;  and  therefore  this  Bill  was  to  have 
the  Rent  apportioned  in  Equity  :  And  Serjeant  Maynard  insisted.  That  such  Appor- 
tionment had  frequently  been  here  decreed.  But  in  this  Case  it  appeared,  that  not- 
withstanding the  Right  of  Common,  the  Lands  were  worth  the  Rent  reserved  and 
better  ;  and  therefore  the  Court  woidd  not  decree,  but  the  Bill  was  dismissed. 

WoLLSTENCROrr  contra  Long. 

6  Nov.  15  Car.  2  [1GG3].     Lord  Chancellor. 

[S.  C]  1  Chan.  C.  32.     Debts  on  Bonds  and  simple  Contract,  and  Legacies  being  charged 

on  Lands,  to  be  paid  in  equal  Proportion. 

Debtor  upon  Bonds  and  simple  Contract  makes  a  Conveyance  of  Lands  upon  Trust, 
to  sell  for  Payment  of  his  Debts  ;  It  was  declared  to  be  the  constant  Practice,  and  so 
ruled  and  decreed  here.  That  all  the  Debts  should  be  paid  in  Proportion  ;  and  that 
if  the  Lands  were  not  sufficient  to  pay,  all  the  Creditors  should  lose  in  Proportion  : 
And  so  it  is  where  Lands  are  given  to  pay  Debts  and  Legacies,  they  shall  be  paid  in 
equal  Proportion,  because  the  Land  is  made  liable  to  one  as  well  as  the  other,  by  the 
Debtor  himself ;  but  otherwise  it  is  in  Case  of  Debts  on  Judgment,  that  in  their  own 
Nature  charge  the  Lands. 

[13]  Baker  contra  Beamont.    Eodem  die. 
[S.  C]  1  Cha.  C.  32.    Habeas  Corpus. 

The  Defendant  being  brought  into  Coiut  by  Habeas  Corpus  directed  to  the  Marehal 
of  the  Marshalsea,  the  Plaiutili  informed,  That  the  Defendant  was  formerly  committed 
C,  I.— 23* 
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to  tlie  Fleet  for  Breach  of  a  Decree  of  this  Court,  by  which  he  was  to  vacate  a  Judgment 
which  he  liad  against  the  PlaintifT.  and  turned  himself  over  to  the  King's  Bench  by 
an  Habeas  Corpus,  \n  a  sign'd  Action  set  up  by  himself,  and  thereby  getting  Liberty 
to  go  abroad  had  taken  tjic  Plaintitf  in  Execution  upon  the  said  Judgment,  and  clapt 
him  in  Exon  Gaol :  And  the  Defendant  now  refusing  to  discharge  the  said  Execution, 
ordered,  Tiiat  the  Defendant  stand  committed  to  the  Fleet,  and  be  confined  to  his 
Chamber  ;  and  an  Habeas  Cor  [Ms  was  granted  to  the  Plaintiff,  whereby  to  remove 
liim,  which  the  Court  declared  should  be  made  of  as  long  Continuance  as  it  could. 


TiimvETON  versus  Collier. 

Lord  Chancellor,  Master  of  the  Rolls  [16G4]. 

[S.  C]  1  Chan.  C.  48 ;  [1]  Eq.  Ab.  24,  c.  2.     Parties  interested,  not  privy  to  an 
Agreement,  not  bound  by  the  Decree. 

The  Bill  was  to  have  a  Decree  for  an  Inclosure  upon  an  Agreement  :  It  appearing 
by  the  Bill,  that  there  were  by  the  Agreement  to  be  eighteen  [14]  Allotments,  and 
but  fifteen  Parties  to  the  Suit ;  and  so  was  objected  by  the  Defendants,  That  all  the 
Parties  to  the  Agreement  were  not  Parties  to  the  Suit ;  and  also,  that  other  Persons 
claimed  Common  in  the  Ground  to  be  inclosed,  that  were  not  Parties  either  to  the 
Agreement  or  Suit :  And  so  to  decree  that  Agreement,  would  be  to  do  a  manifest  Wrong, 
and  be  Occasion  of  Suits  and  Troubles. 

Whereunto  it  was  answered  by  the  Plaintiff',  That  tho'  there  were  eighteen  Sharers, 
some  of  the  fifteen  were  to  have  two  Shares,  so  as  they  made  up  the  eighteen,  and  that 
there  were  others  had  Common  but  by  Reason  of  Vicinage  :  But  nothing  of  tliis 
alledged  by  the  Plaintiff  appeared. 

Decreed  nevertheless.  That  the  Agreement  for  the  Inclosure  should  be  performed  ; 
and  a  Commission  then  was  awarded  to  set  out  each  Person's  Lot ;  and  the  Court  said. 
That  if  there  were  any  that  had  Interest  and  were  not  Parties  to  the  Agreement,  they 
could  not  be  bound  by  the  Decree,  and  so  at  no  Prejudice  :  And  however  that  it  should 
not  be  in  the  Power  of  one  or  two  wilful  Persons  to  oppose  a  publick  Good. 

[15]  Ward  contra  Lake. 

12  May,  16  Car.  2  [1664].     On  a  Demurrer.     Lord  Chancellor  and  Judge  Brown. 

[S.  C]  1  Chan.  C.  50.     Demurrer  to  a  Subpoena  in  Nature  of  a  Scir'  fac'. 

The  Demurrer  was  to  a  Subpoena  in  the  Nature  of  a  Scire  fac  ;  and  it  was,  because 
he  that  brought  the  Subpoena  did  not  thereby  alledge  himself  to  be  Heir  or  Executor 
to  him  in  the  Decree.  Resolved, That  there  never  was  a  Demurrer  of  this  Nature  before ; 
and  the  Subpoena  was  no  Record,  nor  any  where  filed,  and  so  not  to  be  demurred  to, 
but  the  Cause  to  be  shewn  at  the  Return  of  the  Writ  upon  the  Order  :  And  the  Order 
mentioned  him  that  brought  the  Writ  to  be  both  Heir  and  Executor  ;  and  therefore 
this  Demurrer  was  conceived  very  ridiculous  and  over-ruled  accordingly. 

Jackson  contra  Eyre. 

23  May,  16  Car.  2  [1664].     Lord  Chancellor. 

See  1  Chan.  R.  229.    No  Costs  or  Damages  on  a  Bill  of  Review. 

Upon  a  Motion,  the  Question  was,  whether  on  a  Bill  of  Review,  whereby  Money 
was  decreed  back  from  the  Defendant  to  the  Plaintiff,  which  the  Defendant  had  formerly 
gotten  from  the  Plaintiff  by  a  former  Decree,  the  Plaintiff  should  pay  Damages  for  that 
Afoney  :  And  this  having  been  formerly  moved.  Directions  were  given  to  search  for 
[16]  Precedents,  whether  Damages  had  been  given  on  a  Bill  of  Review,  and  no  Prece- 
dents were  now  produced  :  And  it  was  confidently  affirmed,  there  was  no  Precedent 
of  any  Damages  or  Costs  given  on  a  Bill  of  Review ;  and  compared  it  to  a  Judgment 
in  a  Writ  of  Error,  where  the  Judgment  is.  That  the  Party  .shall  recover  quicquid 
amisit  per  judicium  prced.  but  no  Damages  or  Costs.  And  in  this  Case  it  was  ruled 
there  should  be  none. 
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Bolton  contra  Anne. 

1 7  July,  1 6  Car.  2  [1 664].     Lord  Chancellor,  Master  of  the  Rolls. 

[S.  C]  1  Chan.  C.  55.     A  Judgment  (for  a  Matter  discharged  by  the  Act  of  Oblivion) 

vacated. 

A  Lessee  of  the  Crown  made  an  Under-lease  at  a  Rent  during  the  Usurpation  : 
The  State  avoided  the  first  Lessee's  Estate,  and  exposed  the  Crown's  Interest  to  Sale. 
The  Under-Lessee  applies  to  the  Le.ssor  for  Protection  :  He  bids  him  shift  for  himself. 
The  Under-Lessee  pays  his  Rent  to  the  Purchaser  from  the  State  for  some  Time  :  And 
after  the  Under-Lessee  purchased  his  Tenement  from  him  that  purchased  from  the  State. 
Upon  the  King's  Restoration,  the  first  Lessee  brings  Debt  against  his  Under-Lessee 
for  the  Arrears  of  Rent  from  the  Time  he  discontinued  Payment  to  him  ;  and  had 
Judgment  by  Default.  And  now  to  be  relieved  against  the  Judgment,  which  [17]  was 
by  the  Bill  alledged  to  be  by  Surprise,  though  no  Surprise  appeared.  The  Under- 
Lessee  brought  his  Bill  in  Equity,  though  no  Surprise  was  apprehended  in  obtaining 
the  Judgment.  And  decreed,  that  the  Judgment  be  vacated,  for  that  the  Rent  was 
discharged  by  the  Act  of  Oblivion,  of  which  the  Lord  Chancellor  said,  a  Court  of  Equity 
was  as  proper  an  Interpreter  as  the  Judges  at  Law. 


Justice  Tyrrel  on  a  Plea  and  Demurrer. 

Bill  after  Verdict  in  an  Action  of  the  Case,  on  Suggestion  of  a  Matter  in  Defendant's 
Knowledge,  which  the  Plaintiff  could  not  prove  at  the  Trial. 

The  Bill  was  after  a  Verdict  in  an  Action  of  the  Case ;  and  the  Equity  was.  That  the 
Defendant  had  writ  a  Letter  which  the  Plaintiff  would  not  produce  at  the  Trial,  which 
would  have  discharged  the  Action,  and  set  forth  the  Substance  of  it,  and  that  the 
Matter  lay  only  in  the  Defendant's  Cognizance,  and  so  ought  to  be  answered  ;  and 
that  the  Plaintiff's  Witnesses  were  beyond  the  Seas,  &c.  The  Plea  was  of  the  Verdict, 
and  that  the  Effect  of  the  Letter  was  given  in  Evidence  at  the  Trial,  and  the  Demurrer 
was  for  Want  of  Equity.  On  Debate  whereof  it  was  insisted,  That  there  was  not  any 
Precedent  of  a  Bill  in  the  like  Case  after  Verdict,  but  before  Verdict  it  might  be  proper 
for  a  Discovery. 

Pejrton  contra  Humphries  was  cited  for  the  Plaintiff ;  but  answered,  That  that 
was  [18]  a  Matter  discovered  after  the  Trial,  but  no  such  Matter  was  here.  And  as  to 
the  Allegation  of  the  Plaintitt''s  Witnesses  being  beyond  the  Seas,  that  the  Plaintiff" 
could  not  have  them  at  the  Trial  ;  it  was  answered.  That  upon  an  Affidavit  of  that  at 
Law,  the  Court  would  have  staid  the  Trial ;  and  this  Case  was  referred  to  Precedents. 


Proltd  contra  Combes. 

15Nov.  Car.  2. 

Account  stated  under  Hand  and  Seal,  set  aside. 

The  principal  Case  was  now  heard  at  the  Rolls  :  The  original  Bill  was  to  be  relieved 
against  an  Account  stated  between  the  Mortgagor  and  the  Heir  of  the  Mortgagee, 
under  Hand  and  Seal,  upon  Suggestion  that  it  was  agreed  upon  sealing,  that  if  there 
were  any  Mistake  in  the  Account,  the  same  should  be  reviewed  and  rectified  ;  the 
Defendant  denied  the  Agreement,  and  pleaded  the  Account  stated,  and  three  Meetings 
in  Order  to  it ;  and  the  same  perused  first  by  the  Plaintiff"  and  a  Friend  on  his  Behalf, 
and  then  fully  consented  to  and  sealed  :  Issue  was  taken  on  this  Plea,  and  the  Plea 
proved  ;  yet  it  appeared  to  the  Court  by  the  quantum  of  the  Sum,  that  the  Account 
was  made  up  of  Interest  upon  Interest,  and  the  Court  taking  the  Agreement  to  be 
proved  (howbeit  it  was  [19]  not)  decreed  the  Account  stated  to  be  set  aside,  and  the 
Parties  to  go  to  an  Account  ah  Origine. 

Observe;  the  Reason  why  the  Review  did  not  lie  was,  because  as  the  Decree  was 
drawn  up,  there  was  no  Error  in  it. 
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IIayne  cmtra  H.U'NE  &  Al.'. 

29  April,  1 7  Car.  2  [1005].     Lord  Chancellor. 

A  Kelease  after  Replication  cannot  be  read  at  Hearing,  but  is  to  be  examined 

by  a  new  Bill. 

Pending  the  Suit  after  Eeplication  and  Issue  joined,  the  Defendant  got  a  Release, 
and  at  the  Hearing  of  it  brought  a  witness  into  Court  viva  voce  to  prove  it :  It  was  in- 
sisted b}^  the  Plaintiff,  that  this  Eelease  could  not  now  be  read,  because  the  Reality 
of  it  could  not  be  tried,  for  it  might  be  fraudulent  or  by  Surprise.  Then  the  Court 
offered  a  Trial  at  Law  upon  any  such  Issue.  In  Answer  to  that  it  was  said.  That  an 
Issue  ought  to  be  tir.st  joined  in  this  Court  upon  the  Point  to  be  tried,  before  the  Court 
could  direct  a  Trial  :  After  a  serious  Consideration  in  this  Point,  at  Bench  and  Bar, 
it  was  ordered.  The  principal  Cause  should  stay,  and  a  new  Bill  to  be  exhibited  against 
the  Release,  whereupon  the  Reality  of  it  might  be  examined  and  both  Causes  to  be 
beard  together. 

[20]  Poole  contra  Pipe. 

IGGG.     Lord  Chancellor  Hyde.     18  Car.  2. 

An  antient  Award  performed  by  one  Party,  decreed. 

The  Plaintiff  had  Land  descended  to  him  from  his  Brother  who  luid  bought  it  ; 
but  the  Defendant  brought  an  Ejectment  upon  a  Lease  for  500  Years,  and  an  Award 
being  made  concerning  the  Title  under  which  the  Plaintiff  claimed  ;  and  the  Party 
that  had  the  Lease  had  not  performed,  but  kept  the  Lease,  and  it  came  to  the  I^efendant ; 
and  the  Bill  is  to  hold  the  Land.  And  decreed,  If  it  had  been  enjoyed  under  the  Award, 
14  Jac.  and  a  perpetual  Injunction  against  the  Lease. 

Deta  &  Al'  contra  Dickinson. 

19  Car.  2  [1 6G7-68].     Lord  Chancellor  Hyde. 

A  Decree  ordered  to  be  new  enrolled. 

A  Docket  and  Inrollment  of  a  Decree  lost,  and  ordered  to  be  new  inroUed. 

Owen  contra  White  &  Al'. 

6  Nov.  1667.     Justice  Moretdh  in  Court. 

A  Devise  of  Mortgages  to  the  Executors,  carries  the  Money  due  upon  them  from 
the  Heirs,  tho'  forfeited  in  Fee. 

The  Bill  was  preferred  by  the  Mortgagor  against  the  Heir  of  the  Mortgagee  and  his 
Executors,  to  whom  the  Mortgagee  had  devised  all  his  Mortgages,  that  he  might  pay 
his  Money  and  [21]  have  a  Reconveyance  ;  and  the  Defendants  interpleaded  to  whom 
he  should  pay  his  Money  ;  and  decreed.  That  the  Executors  Devisees  should  have  the 
whole  Money ;  and  the  Heir  decreed  to  join  in  this  Reconveyance,  notwithstanding 
his  Counsel  insisted  that  they  might  have  a  Proportion  of  Money,  it  not  being  devised 
to  the  Executors  and  their  Heirs  for  ever  :  But  yet  he  was  decreed  to  re-convey. 

[Anonymous.] 

10  Nov.  16G6.     Lord  Keeper  Bridgeman. 

Injunction  against  a  Parliament-Man,  upon  Affidavit  of  a  Subpoena  served. 

Upon  a  Motion  for  an  Injunction,  for  Want  of  an  Answer,  upon  Affidavit  of  a 
Subpoena  served  upon  Mr.  Otway  a  Parliament-Man,  after  deliberate  Consideration 
ujxm  the  said  Case,  did  grant  an  Injunction,  but  did  order  them  not  to  enter  an  Attach- 
ment against  them ; 

But  denied  to  grant  an  Injunction  for  quieting  Possession  of  an  Office,  though 
Affidavit  was  made  of  three  Years  quiet  Possession  before  the  Bill  exhibited. 

If  an  Infant  suffer  a  Decree  against  him  by  Consent,  he  may  at  any  Time  reverse 
it  for  that  Error  of  his  being  an  Infant ;  otherwise  if  he  be  Defendant  by  an  adversary 
Bill,  and  a  Decree  pronounced. 
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[22]  Wyndham  contra  Wyndham. 

Lord  Keeper  Bridgman,  and  Justice  Twisden. 

A  Decree  b}|,Consent  of  a  Personal  Estate  binds  a  Purchaser  for  valuable  Consideration. 

Ordered,  that  a  Decree  for  a  Lease  and  other  personal  Estate  by  Consent  shall 
bind  Purchasers  for  valuable  Consideration  ;  otherwise  (said  the  Lord  Keeper)  you 
will,  like  Gunpowder,  blow  up  the  whole  Court  of  Chancery. 

A  Trustee  hath  been  examined  as  a  Witness,  Anthony' Keck. 

MoYSER  contra  Peacock. 

Hill.  1 067.     Master  of  the  Rolls. 

Bill  for  3s.  4d.  ])er  Annum  dismist. 

A  Bill  was  to  have  ten  Groats  a  Year,  and  the  Arrearages  to  be  paid  for  a  pretended 
Rent  issuing  out  of  Defendant's  Houses,  but  dismissed  at  the  Hearing  for  Want  of 
Equity. 

Yet  the  Master  of  the  Rolls  said  and  allowed  the  Plaintiff  to  use  the  Depositions 
in  this  Cause  at  a  Trial  at  Law,  in  Case  of  the  Death  of  the  Witnesses,  tho'  the  Bill  did 
not  pray  to  perpetuate  the  Testimony. 

An  original  Bill  or  Bill  of  Revivor,  if  the  Defendant  hath  not  appeared,  but  stands 
out  all  Process  of  Contempt  to  a  Serjeant  at  Arms  returned,  no  Decree  can  be  had 
against  him  ;  or  the  Bill  [23]  taken  jyro  Confesso,  unless  he  had  appeared  and  stood 
in  Contempt  for  Want  of  an  Answer. 

No  Process  of  Contempt  is  to  be  taken  out  against  a  Defendant  foi'  Disobedience 
of  an  Order,  unless  he  be  served  with  a  Writ  of  Execution  of  that  Order,  under  the 
Seal  of  the  Court. 

Baker  contra  Kellet. 

15  Jan.  1 9  Car.  2  [1668].     Lord  Bridgman. 

Mortgagor  must  pay  what  due  on  Incumbrances,  and  not  what  Assignee  paid  for  them. 

The  Plaintiff's  Bill  is  to  discover  the  Def^dant's  Title  to  Lands  of  her  Father's, 
and  what  they  paid  to  buy  in  several  Incumbrances  chargeable  thereon,  and  to  have 
a  Reconveyance  on  Payment  of  so  much  as  they  {)aid  for  the  same.  The  Defendant 
demurred,  for  that  he  ought  not  to  take  le.ss  than  was  due  on  the  Incumbrances,  and 
therefore  demands  Judgment,  whether  he  shall  Answer  what  he  paid  ;  and  allowed, 
because  the  first  Mortgagees  were  no  Parties. 

[24]  Savage  per  Guardian  con.  Whitebread. 

20  Car.  2  [1668-69]. 

An  Infant  not  to  be  concluded  by  a  Slip  in  Counsel  mispleading. 

Sir  Thomas  Savage,  the  Plaintiff's  Father,  sold  Land  to  the  Defendant's  Ancestors, 
and  covenanted  that  they  were  free  of  Incumbrances,  and  gave  a  collateral  Security 
by  other  Lands  also,  and  the  Purchaser  having  eiitred  on  the  Security  for  Damnifica- 
tions, the  Bill  was  to  have  the  collateral  Security  reconveyed  ;  whereto  the.  Defendants 
having  set  forth  divers  Incumbrances  on  the  purchased  Lands,  and  {inter  alia)  a  Lease 
of  twenty-one  Y'ears  of  Parcel  thereof ;  the  Plaintiff'  rephed  generally ;  and  at  the 
Hearing,  a  Reconveyance  was  decreed  on  Satisfaction  of  the  Damnific<ations  :  And 
upon  the  Report,  the  Plaintiff's  excepted  against  the  Lease,  that  it  was  no  Incumbrance, 
because  they  had  proved  the  Purchaser  had  Notice  of  it  at  the  Time  of  the  Purciiase  ; 
whereto  the  Defendants  insisted,  that  the  Notice  was  not  in  Lssue  in  the  Case  :  Yet 
Lord  Keeper  Bridgman  would  not  conclude  the  Infant  by  a  Slip  of  her  Counsel  in  not 
putting  it  in  Issue  ujxm  the  Replication,  but  ordered  a  Trial,  whether  the  Purchaser 
agreed  to  take  the  Lauds  charged  with  that  Lease. 


718  ANONYMOUS  3  CHAN.  REP.  25. 

[Anonymous.] 
[25]  Hill.  20  &  21  Car.  2  [1G69]. 

A  Bill  ordered  to  be  taken  as  filed  before  a  Trial  upon  an  Action  of  Debt  on  Account, 

and  so  set  aside. 

« 

The  Bill  is  to  be  relieved  against  an  Action  brought  by  the  Defendant  against  the 
Plaintiff'  as  E.xecutor,  for  Money  due  to  the  Defendant  upon  a  Trade  between  the 
Testator  and  him  ;  and  charge.s,  that  the  Defendant  was  in  the  Testator's  Debt,  and 
prays  a  Discovery  of  the  Truth  :  The  Defendant  pleaded,  that  the  Differences  being 
referred  to  Arbitrators  by  the  Testator  and  him,  he  gave  the  Testator  an  Account, 
whereon  rested  due  £10-1,  17s.  2d.,  and  no  End  being  made,  he  had  sued  the  Plaintiff", 
the  Executor,  and  obtained  a  Verdict  for  £100  Damages  besides  Costs,  and  says  he  is 
advised  such  Bill  is  to  be  admitted  before  a  Trial,  and  not  after  a  Verdict,  and  only 
Damages  recovered,  and  that  Judgment  is  since  entered ;  But  the  Plaintiff,  on  a 
Petition,  got  an  Order,  that  the  Bill  shall  be  taken  as  filed  before  the  Trial,  and  the  Plea 
be  set  aside  ;  but  that  the  Defendant  may  plead,  answer,  or  demur  de  novo.  The 
Defendant  pleaded  the  said  Matter  again,  and  that  he  had  no  Notice  of  the  Bill,  nor 
wa.s  served  with  a  Process  till  after  the  Verdict,  nor  that  the  Bill  was  filed  before  the 
Verdict,  jet  must  Answer. 

[26]  Pitt  contra  Scarlet. 

Trin.  20  Car.  2  [1668]. 

Obligee  may  sue  in  Chancery  to  discover  Assets  before  a  Plene  Administravit  pleaded. 

The  Plaintiff  brought  a  Bill  to  be  relieved  as  Obligee  in  a  Bond,  against  the  De- 
fendant as  Executor  of  the  Obligors,  and  to  discover  Assets  for  Payment,  the  Defendant 
demurs,  for  that  the  Plaintift'  had  brought  no  Action  at  Law  against  him,  whereto  the 
Defendant  had  pleaded  Plene  Administravit. 

Booth  contra  vS.vnkv. 

Mich.  20  Car.  2  [16G8]  &  Trin.  21  Car.  2  [1669]. 

Promise  to  deliver  up  a  Bond  decreed. 

That  the  Plaintiff  was  indebted  unto  the  Defendant,  and  one  Browne  was  indebted 
to  the  Plaintiff  :  Browne  gave  a  Judgment  to  the  Defendant  for  the  Debt,  and  the 
Plaintiff  gave  Bond  to  pay  it  if  Browne  did  not ;  and  to  have  up  the  Bond,  upon  a 
Promise  of  the  Defendant's  that  if  the  Plaintiff  would  at  his  Charge  extend  Browne's 
I.,and,  he  would  deliver  up  the  Bond,  -sv^s  the  Bill  ;  the  Defendant  denied  the  Promise, 
but  upon  a  Verdict  that  he  did  make  such  Promise,  and  Proof  of  the  Extent,  the  Bond 
was  decreed  to  be  delivered  up,  altho'  Browne  failed  in  his  Verdict. 

[27]  Devering  contra  Cooper. 

13  April,  20  Car.  2  [1668]. 

A  Cause  heard  after  thirty  Years,  the  Inrollment  being  lost. 

An  Inrollment  of  a  Decree  in  10  Car.  1  [1638]  being  lost,  the  Counsel  after  so 
long  Time  ordered  to  be  re-heard. 

L.\byne  contra  Ai.LEY. 

22  Feb.  20  Car.  2  [1668]. 

A  Decree  ordered  to  be  inrolled,  if  a  Party  died  before  Easter. 

A  Decree  made  and  ordered,  that  if  the  Defendant  died  before  Easter,  yet  that  the 
Plaintiff  may  afterwards  inroU  it. 

HiLLiARD  contra  Leicester. 

Trin.  21  Car.  2  [1669].     Baron  Turner. 

Tenant  for  Life  shall  not  have  a  Discovery  upon  what  Account  a  Fine  is  levied. 

The  Plaintiff's  Wife  being  the  Daughter  of  one  Constable  and  his  Heir,  she 
married  the  Defendant's  Father,  who  is  dead,  and  the  Land  being  descended  to  her. 
she  and  the  Plaintiff  brought  a  Bill,  and  alledged  that  the  Defendant  Leicester  claimed 
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some  Estate  in  Reversion  after  her  Death,  and  had  levied  a  Fine  to  the  other  Persons, 
who  had  brought  a  Quid  Juris  Clamat  against  her,  and  therefore  prayed  a  Discovery 
of  what  Settlements  were  made,  that  he  might  know  whether  to  j)lead  an  Estate  in 
Fee  or  for  Life  to  the  Quid  Juris  Clamat,  and  [28]  to  what  Uses  and  to  what  Considera- 
tions the  Fine  was  levied  :  The  Defendant  demurred,  for  that  the  Defendant  had  not 
sufhcient  Title,  whereby  the  Court  could  make  a  Decree  as  touching  the  Fine. 

VoLL  contra  Smith. 

Midi.  21  Car.  2  [1669],  at  the  Rolls. 

A  Parol  Agreement  20s.  in  Hand  decreed. 

The  Bill  is,  that  the  Plaintifi  agreed  with  the  Defendant,  for  the  Purchase  of  a 
House  for  £290  to  be  paid,  and  paid  20s.  in  Hand,  and  tendered  the  rest  at  the  Day  ; 
and  relieved. 

Bluck  contra  GoRE. 
Pasch.  21  Car.  2  [1669]. 

A  Purchaser  claims  by  the  Bill  by  good  Assurance  and  Conveyance,  good  without 

setting  forth  what. 

The  Plaintiff  alledges  by  the  Bill,  that  M.  W.  and  K.  \V.  by  good  and  sufficient 
Conveyance  and  Assurance  in  the  Law,  had  granted  to  him  and  his  Heirs  their  third 
Parts  of  the  Premisses  in  Question,  and  prays  Relief  against  the  Defendant  who  was 
in  Possession  by  Mortgage  from  an  Ancestor  :  The  Defendant  demurred,  for  that  the 
Plaintiff  set  not  forth  what  Kind  of  Conveyance  or  Assurances  were  made  to  him,  or 
when  executed,  so  as  the  Court  might  judge  whether  the  Plaintiff  had  any  Title  ;  and 
therefore  demanded  Judgment ;  and  whether  he  should  be  called  to  any  Account 
[29]  for  any  Profits,  it  appearing  the  Plaintiff  was  never  in  Possession  ;  and  over-ruled. 

Pyne  contra  Matthew. 

Mich.  21  Car.  2,  at  the  Rolls,  Nov.  24,  1669. 

A  Diwsion  made  of  Tenancy  for  Life  or  Jointenants. 

The  Plaintiff  seised  of  three  fourth  Parts  of  the  Farm  of  Southbark  Com"  Devon' 
and  Countess  of  Bath  seised  of  the  other  Fourths,  and  she  lets  her  Parts  to  the  Defen- 
dant for  Lives  or  Years  determinable  on  Lives  ;  and  he  took  the  Profits  of  all.  A 
Division  is  decreed  to  be  made  by  Commissioners  during  the  Defendant's  Term  and 
Title. 

NoRCLlFF  contra  WORSELY. 

Mich.  21  Car.  2,  at  the  Rolls.     23  October  1669. 
Sequestration,  Settlement,  Conveyance  decreed  as  agreed,  iSrc. 

Tho.  Worsly,  the  Great  Grandfather,  21  Jac.  by  Articles  covenanted  upon  the 
Marriage  of  Tho.  liis  Son,  the  Grandfather,  to  settle  Lands  upon  Tho.  the  Grandfather 
in  Tail,  and  Tho.  the  Grandfather  dying  before  the  Great  Grandfather,  leaving  Issue 
Tho.  the  Father,  before  any  Settlement  made,  Tho.  the  Father  and  hisMotlier,  who 
was  to  have  Part  of  the  Lands  for  her  Jointure,  exliibited  a  Bill  against  Tho.  the  Great 
Grandfather  to  have  such  Settlement,  and  it  was  decreed,  20  Oct.  15  Car.  1  [1639]. 

[30]  Tho.  the  Great  Grandfather  having  conveyed  away  the  Land,  another  Bill 
was,  brought  against  liim  and  John  his  second  Son  by  Tho.  the  Father,  and  a  Decree 
made  the  18  Feb.  1651,  that  the  Conveyance  should  be  made  according  to  the  Cove- 
nant ;  and  that  they  should  account  for  the  Profits  to  him.  which  were  after  settled 
at  £2304,  14s.  4d. 

That  Tho.  the  Father  having  Issue  Tho.  the  Son,  afterwards  marned  Penelope  the 
Plaintiff's  Wife,  and  Tho.  the  Fatlier,  having  Possession  without  a  Conveyance,  and 
dving,  left  the  said  Penelope  his  then  Wife  Executrix ;  and  she  being  married  to  tlie 
Plaintiff,  he  claimed  the£2304, 14s.  4d..  and  13  July,  12  Car.  1  [1630]. obtained  a  Seques- 
tration against  the  Defendant  to  sequester  his  Lands  for  the  same;  and  had  sequestred 
the  said  intailed  Lands,  which  belonged  to  Thomas  the  Son.  an  Infant,  as  Issue  in 
Tail,  as  the  Estate  of  John,  and  disturbed  the  Tenants  :  whereas  the  PlauititT  ought 
to  have  Recourse  to  John's  peculiar  Estate:  Tho.  the  Son  moved  and  prayed  the  Order 
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for  Sequestration  niiglil  be  discliarged ;  whereupon  the  Court  declared,  the  mean  Profits 
was  a  personal  Duty  upon  the  Great  Grandfalhur,  and  John  ouglit  to  be  satisfied  by 
them,  and  not  out  of  the  Lands,  dec-reed  :  Ordered  unless  Clause;  and  upon  shewing 
Gau.se,  [31]  ordered,  tiiat  tlie  Sequestration  extend  not  to  any  of  tlie  Land  decreed  per 
Lord  Keeper  Bridgnian. 

Glanville  contra  Jennings. 

Mich.  21  Car.  [IGG'J].     Justice  Rainsford. 

A  Bond  to  a  Marriage  broker,  good. 

The  Bill  was  to  be  relieved  against  two  Bonds,  one  given  by  the  Plaintifli,  and  the 
other  by  his  Wife  to  the  Defendant;  for  tliat,  the  Defendant  told  the  PlaintifY,  That 
the  PlaintifFs  Wife  (who  was  the  Defendant's  Kinswoman)  was  a  good  Fortune,  and 
that  lie  would  lielp  her  to  the  Plaintiff  for  Wife  ;  but  that  if  lie  did  he  must  give  the 
Defendant  soiiietliing  for  his  Pains  :  Whereupon  he  sealed  a  Bond  to  tlie  Defendant 
of  £400  Penalty  to  pay  £200  absolutely.  And  then  the  Defendant  went  to  the  Woman, 
and  upon  the  same  Ground  got  another  Bond  from  her  for  the  like  Sum  :  And  that 
the  Equity  was.  That  it  was  a  Ghowse  or  Fraud,  and  that  the  Woman  had  nothing, 
nor  the  Man  had  nothing  neither. 

But  the  Defendant  proved,  that  the  Plaintiff  confessed,  tliat  he  had  £1200  with 
liis  Wife,  and  therefore  that  the  Bond  given  by  him  was  good  ;  but  the  Woman  being 
cheated,  for  that  her  Husband  had  nothing,  but  was  a  broken  Merchant,  her  Bond 
was  decreed  to  be  delivered  up. 

[32]    BORRINGTON   COn.    BORRINGTON. 

14  Nov.  21  Car.  2  [16G9],  at  the  Rolls. 
Deeds  containing  the  Title  of  others,  not  to  be  produced. 

A  Recovery  was  suffered  by  Tenant  in  Tail,  but  defective  as  to  mvich  of  the  Land 
for  Want  of  a  good  Tenant  to  the  Prwcijie,  it  being  out  on  Estates  for  Lives,  and  he, 
that  suffered  the  Recovery,  devised  the  Lands  to  the  Defendant  and  his  Heirs,  in  Trust 
to  pay  Debts  and  Portions  :  The  Bill  is  by  the  Heirs  at  Law  to  have  the  Counterparts 
of  the  Ijcase  for  Lives  in  Being  at  the  Time  of  the  Recovery,  from  the  Defendant,  to  go 
to  Law  for  the  Title.  The  Defendant  answered,  and  confessed  several  Counterparts  ; 
but  said,  He  being  a  Purchaser  hoped  he  should  not  produce  them  to  impeach  his  own 
Title,  to  enable  the  Plaintiff  to  go  to  Law  ;  and  lie  had  brought  the  Counterparts  into 
Court ;  whereupon  it  was  ordered,  that  they  be  delivered  back  to  him,  and  the  Plain- 
tiff's to  take  what  Remedy  they  can  at  Law  ;  and  if  upon  a  Trial  a  Verdict  pass  for  the 
Defendant,  then  to  bring  back  such  as  concern  the  Land  recovered. 

!  [33]  Pew  contra  Cadmore. 

2Dec.  2lCar.  2[1GG9]. 
Decree  suspended. 

The  Plaintiff  was  an  Administrator,  and  after  a  Decree  pronounced  died  before 
Entry  of  the  Order,  and  the  Entry  is  suspended  by  the  Administrator  De  bonis  non,  &c. 

Attorney  General  contra  Sir  George  Sands. 

Pasch.  21  Car.  2  [1GG9],  in  the  Exchequer. 

How  Trusts  to  be  forfeited. 

Sir  Ralph  Freeman  purchased  a  Lease  for  Years  of  several  Manors,  and  afterwards 

purchased  the  Inheritance  thereof  in  the  Name  of  Sir  George  Sands,  his  Son-in-Law, 
in  Trust  for  Sir  Ralph  and  his  Heirs  ;  and  afterwards  Sir  Ralph  made  his  Will,  by 
which  he  appointed,  that  both  Mr.  Freeman,  whom  he  made  his  Executor,  and  Sir 
George  Sands,  siuiuld  join  to  convey  Part  to  Freeman  Sands,  and  Part  to  George  Sands 
(the  two  Sons  o{  Sir  George  Sands)  and  to  thcii-  IhMrs,  and  the  Residue  to  all  tlie  .Sons 
of  Sir  (ieorge,  by  his  then  Lady  Sir  Ralph's  Daughter,  and  their  Heirs,  who  should 
be  living  at  the  Time  of  the  Death  of  Sir  Ralph,  and  then  died. 

Sir  George  had,  at  the  Time  of  Sir  Ralpli's  Death,  only  Freeman  (who  soon  after 
died  without  Issue)  and  George  Sands,  [34]  but  afterwards  Sir  George  had  another 
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Son  called  Freeman.     Mr.  .„.,., 

keyance 


r.  Freeman  the  Executor  refused  the  Executorsliip,  where- 
upon Administration  was  granted  to  Sir  George  Sands  ;  afterwards  no  Conveyance 


being  made,  either  of  the  Lease  or  of  the  Reversion  of  George  Sands,  by  Sir  George, 
who  had  both  in  Trust  for  Sir  George  according  to  the  Will,  Freeman  Sands  killed 
CJeorge  his  Brother,  and  afterwards  was  attainted  for  Murder.  Quare,  Whether  any 
of  these  Trusts,  either  of  the  Lease  for  Years,  or  the  Reversion  which  was  in  Sir  George 
in  Trust  as  aforesaid,  were  forfeited  by  this  Felony  to  the  King,  of  whom  the  Lands 
were  holden,  who  by  his  Attorney  sued  Sir  George  Sands  in  the  Equity  Side  of  the 
Exchequer,  to  answer  the  Profits  to  the  King,  supposing  the  Trust  to  be  forfeited  by 
the  Felony. 

The  Case  was  several  Times  argued  at  the  Bar ;  and  this  Term  Chief  Baron  Hale 
and  Baron  Turner,  Rainsford  being  removed  into  the  King's  Bencli,  and  Atkins  dis- 
abled by  Age,  both  argued  that  the  Trust  was  not  forfeited. 

In  their  Arguments  "twas  agreed,  that  Cestui  que  Trust  in  Fee  or  Fee-tail  forfeits 
the  same  by  Attainder  of  Treason,  and  the  Estate  to  be  executed  to  the  King  in  a  Court 
of  Review,  by  the  Statute  of  .'i.'i  II.  8,  27  H.  10. 

[35]  2.  An  Alien  Cestui  que  Trust  of  an  Estate,  tlie  Trust  belongs  to  the  King  ;  and 
the  Chief  Baron  said,  It  was  the  Opinion  of  the  Judges  in  Holland's  Case,  Trin.  L'.'i  Car.  1, 
where  the  Chief  Baron  was  of  Counsel  ;  for  an  Alien  liath  no  Capacity  to  purchase  but 
■for  the  King's  LTse. 

3.  As  to  the  King's  Debt ;  by  the  Connnon  Law  and  the  Practice  of  tliis  Court, 
which  is  Part  of  the  Common  Law,  Cestui  que  Trust  being  indebted  to  the  King,  the 
King  should  have  Execution  of  this  Trust :  For  before  the  Statutes  4  H.  7  (27  cV-  10) 
H.  7,  5,  made  in  the  Time  of  H.  G,  there  be  Precedents  in  the  Court,  that  the  Writ  of 
Extendi  facias  for  the  levying  of  the  King's  Debt  was  of  the  Debtor's  Lands,  or  any 
other  Land  of  which  any  other  Person  was  seised  to  his  Use.  And  this  was  tlie  Reason 
of  Sir  Edward  Croke's  Case,  where  the  Interest  of  the  King's  Debt  did  attach  upon  the 
Power  of  the  King's  Debtor,  to  revoke  a  settlement  by  liim  made  of  the  Estate.  Pascli. 
i  Jac.  1,  Ford's  Case  :  (Certain  Terms  were  taken  in  Trust  for  a  Recusant,  and  held 
liable  to  the  King's  Debt  of  £'20  a  month  :  So  that  where  the  King's  Debtor  hath  the 
profitable  Part  of  the  Estate,  the  King  shall  not  lose  his  Debt  by  any  Fiction. 

[36]  4.  'Twas  agreed,  that  the  Trust  of  the  Reversion  could  not  be  forfeited  for 
Felony,  which  the  Court  held  clear ;  and  cited  for  Authority,  3  Co.  Marquess  of  Win- 
chester's Case.  12  Co.  12,  5  Ed.  4,  7,  2  Cro.  513,  33  H.  8,  cap.  —  And  if  Inheritance, 
'tis  not  forfeited  for  Felony  by  Felons,  appears  by  27  H.  8,  cap.  10,  and  there  is  no  Fine 
due  to  a  Lord  as  long  as  he  hath  a  Tenant  :  And  therefore  till  the  Statute  of  19  II.  7, 
cap.  15,  the  Lord  coidd  not  seise  the  Lands  of  which  liis  Villain  was  Cestui  que  Use  ; 
and  if  it  be  demanded,  what  should  become  of  this  Trust  if  Cestui  que  Trust  die  without 
Heir  I  'tis  answered,  The  Land  shall  be  discharged  of  this  Trust,  as  if  Tenant  in  Fee  of  a 
Rent-charge  dies  without  Heir,  or  be  attainted  of  Felony,  the  Land  is  discharged. 

5.  If  a  Lease  in  Gross,  the  Trust  thereof  shall  be  forfeited  for  Felony  or  Outlawry  in 
a  personal  Action ;  as  the  Earl  of  Somerset's  Case,  in  Hob.  Daccomb's  Case.  2  Cro. 
Babington's  Case,  and  Sir  William  Raleigh's  Case.  A  Lease  for  Years,  if  it  be  of  never 
so  long  continuance,  if  it  be  assigned  in  Trust  for  J.  S.  and  his  Heirs,  yet  it  shall  go  to 
his  Executors  ;  yet  Trusts  are  ruled  according  to  the  Style  and  Course  of  Courts  of 
Equity.  A  real  Chattel  in  Law  survives  to  Husband,  [37]  but  not  the  Trust  of  such  a 
real  Chattel,  Co.  Lit.  Chapter  Remitter  :  So  if  a  Man,  who  is  Cestui  que  Trust,  binds 
himself  and  his  Heirs  in  a  Bond,  this  Trust  is  not  Assets  to  the  Heir,  tho"  since  ques- 
tioned in  Lord  Chancellor  Hyde's  Time  ;  but  clearly  the  Trust  of  a  Lease  for  Years  is 
As.sets  to  charge  an  Executor  in  Equity  :  So  a  Trust  assigned  over  to  wait  the  Inherit- 
ance, still  goes  to  the  Heirs  or  Heirs  of  the  Body,  because  kept  on  Foot  for  special  Pur- 
poses ;  and  this  hath  great  Resemblance  to  the  Case  of  Charters,  which  go  with  the 
Inheritance  to  the  Heirs  ;  but  if  granted  over,  the  Parchment  and  Wax  sliall  go  to  the 
Grantee  and  his  Executors.  4  II.  7,  10.  And  in  the  present  Case  no  Trust  of  a  Chattel 
is  forfeited  to  the  King,  because  the  Lease  for  Years  was  not  in  Freeman  who  was 
attainted  of  Felony,  nor  the  Tru.st  in  him  as  a  Chattel,  for  then  he  nuist  have  been  Exe- 
cutor or  Administrator  to  George  the  Son  :  and  how  was  it  Sir  Ralph's  Intent  the 
Lease  and  Inheritance  should  be  confounded,  and  not  kept  separate  'I  And  again, 
Freeman  could  have  his  Trust  but  as  Heir  to  George,  and  as  long  as  lie  hath  the  Inherit- 
ance in  him,  and  no  longer,  it  shall  go  to  the  Heir  as  a  nomine  fwna',  Patronage  by 
Founderage,  Charters,  itc,  and  the  Mischief  otherwise  will  be  great,  to  have  such  weighty 
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Terms,  [38]  forfeited  by  Outlawry ;  and  so  Judgment  was  given  against  the  King's 

Attorney- 

[Mews'  big.  Tit.  Griminal  Law,  B,  I,  1.     S.  C.  Hard.  488;  Freeman,  129  ;  Nels.  130. 

See  Barrow  v.   Wadkin,  1857,  24  Beav.  1  ;  Sharpy.  St.  Sauver,  1871,  L.  R.  7  Gh. 

353] 

Pary  contra  JuxoN. 
Pasch.  21  Car.  2  [16G9].    Lord  Keeper  Bridgman. 

The  Bill  was  against  the  Defendant,  the  Executor  of  the  late  Archbishop  Juxon, 
and  charged,  That  tlie  Bishop  having  the  next  Presentation  to  the  Mastership  of  St. 
Gross,  did  in  his  Life-time  direct  Sir  William  Juxon  his  Executor,  to  give  it  Doctor  Pary  ; 
and  upon  the  Hearing,  the  Lord  Keeper  chrected  a  Trial  at  the  King's  Bench  Bar, 
whether  it  were  in  Trust  in  Sir  William  Juxon  or  not.  And  at  the  Trial  in  the  King's 
Bench,  the  Judges  declared,  A  Trust  might  arise  by  Parol,  and  that  the  Executor  might 
become  Trustee  by  the  Will  of  the  Testator,  tho'  nothing  mentioned  in  the  written  ^^'ill, 
or  what  is  proved  in  the  Spiritual  Gourt ;  and  the  Verdict  there  was  found  for  Doctor 
Pary. 

Note  ;  Doctor  Pary  being  a  Member  of  the  Convocation,  had  his  Privilege  allowed 
him  in  this  Suit,  as  a  Privilege  in  Parliament.     Vide  plus  infra.     [3  Chan.  Rep.  40.] 


[39]  Nurse  contra  Guillim. 

Mich.  16G9.     Lord  Keeper  Bridgman. 

A  Plaintiff  a  good  Witness  to  prove  a  Contempt. 

Nurse  was  examined  as  Witness,  tho'  Plaintifl'  in  the  Case,  to  prove  Service  of  the 
Decree  ;  and  upon  Debate,  his  Deposition  was  allowed  toward  the  proving  the  l^e- 
fendant  in  Contempt,  and  then  ruled.  That  the  PlaintiiT's  Oath  is  sufficient  to  convict 
the  Defendant,  unless  the  Defendant  in  his  Examination  swear  clear  contrary  ;  and 
then  the  Defendant's  Oath  being  against  the  Plaintiff's  it  shall  not  convict  the  De- 
fendant ;  and  the  Defendant  in  this  Cause,  upon  Exceptions  to  the  Master's  Report,  was 
found  in  Contempt. 

Backhouse  contra  Middleton. 

Hill.  21  &  22  Car  2  [1670].     Lord  Keeper  Bridgman. 

A  Purchaser  cannot  revive. 

Backhouse  being  a  Purchaser,  exhibited  a  Bill  of  Revivor  against  tlie  Defendant, 
and  revived  the  Suit  by  Order,  and  the  Defendant  joined  in  examining  Witnesses,  and 
the  Cause  coming  to  be  heard,  the  Bill  was  dismissed,  for  that  the  Plaintiff,  as  Purchaser, 
cannot  maintain  a  Bill  of  Revivor,  for  that  there  wanted  other  Parties  at  the  Hearing. 
And  it  was  now  moved  on  an  original  Bill,  exhibited  [40]  by  the  Plaintiff",  That  he 
might  use  the  Depositions  taken  in  the  Cause  on  the  Bill  of  Revivor  :  But  upon  hearing 
of  Counsel  on  both  sides,  the  Court  denied  those  Depositions  to  be  used  in  the  new 
Cause,  because  in  Truth  there  was  no  Cause  depending  ;  for  the  Bill  of  Review,  being 
brought  by  a  Purchaser,  was  void  ;  and  so  the  Depositions  were  taken  where  there 
was  no  Bill  and  Answer  depending,  and  consequently  no  Indictment  of  Perjury  could 
be  brought  aaginst  the  Witnesses. 


Dr.  Pary  contra  Juxon. 

Husband  and  Wife  Plaintiff  in  the  Wife's  Right,  if  the  Husband  die,  may  proceed 

without  Revivor  by  the  Wife. 

It  hath  been  judged,  where  a  PlaiiUifT  and  his  Wife  in  the  Right  of  the  Wife,  ex- 
hibited a  Bill,  and  the  Husband  died,  the  Wife,  if  she  jilease,  may  proceed  -without  a 
Bill  of  Re^-ivor  :  so  adjudged  in  the  Commissioners  Time,  ex  relatione  Magistri 
Amhurst ;  and  therefore  Dr.  Pary's  Wife  went  on,  notwithstanding  the  Death  of  her 
Husband. 
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Seymour  contra  Nosworthy. 

Mich.  Hill.  1669-70.    Lord  Keeper  Bridgman. 

A  Plea  of  a  Purchaser  for  a  valuable  Consideration,  must  be  from  the  Plaintiff's 

Ancestors,  or  else  not  good. 

Defendant  pleaded  himself  a  Purchaser  for  a  valuable  Consideration  •  but  ruled 
not  a  good  Plea,  m  regard  he  did  [41]  not  plead  himself  a  Purchaser  from  some  of  the 
F  amtifi  s  Ancestors,  for  a  Purchaser  from  a  Stranger  irithout  Title  was  held  no  good 
Flea  ;  and  the  Defendant  was  therefore  ordered  to  answer. 

WlTH.\J[   C07Ura   WiTHAM. 

Hill.  22  Car.  2,  4  May,  1669.    Master  of  the  Rolls. 
An  attachment  for  Words  against  the  Court. 

The  Plaintiff  moved  to  commit  the  Defendant ;  for  that  when  the  Plaintiff  told  him 
he  came  to  serve  lum  ^vith  an  Order  from  the  Master  of  the  Rolls,  the  Defendant  -said 
The  Master  of  the  Rolls  kiss  my  Arse  ;  but  the  Master  of  the  Rolls  only  ordered  an 
Attachment  for  the  Familiarity,  but  said,  He  believed  the  Lord  Keeper  would  have 
committed  liim. 

Gl.\dwyn  contra  S.will. 

20  May,  1670,  22  Car.  2.    Lord  Keeper  Bridgman  and  Justice  Wylde. 

Purchasers  after  a  Man  found  a  Bankrupt,  shall  not  in  Equity  discover  any  Thing  to 

weaken  their  Estate. 

The  Plaintiffs  and  Defendants  are  all  Creditors  of  one  Steer  a  Bankrupt,  who  was  a 
Lead-Merchant,  and  was  found  a  Bankrupt  the  19  Jan.  18  Car.  2  [1G67]  by  the  Commia- 
sioners.andthe  Commissioners  assigned  the  Estate  to  the  Plaintiffs  and  others.in  October 
19  Gar.  2  [1667].  but  the  Defendants  being  in  Possession,  the  Plaintiff's  brought  Action  of 
Ejectment,  [42]  wherein  the  Deeds  (Debts)  were  dated  in  February  and  March  after 
Steer  was  found  a  Bankrupt.  The  Plaintiffs  in  the  Action  became  Nonsuit,  for  the 
Defendants  had  Verdicts  and  Judgments ;  so  that  in  Effect  Steer  was  no  Bankrupt 
in  those  Conveyances,  which  made  the  Plaintiffs  bring  a  new  Bill,  to  discover  whether 
the  Defendant  did  not  know,  at  the  Time  of  the  Deeds,  that  Steer  was  a  Bankrupt,  and 
the  Fraud  of  obtaining  them,  and  to  have  new  Trials  and  a  Commission  to  perpetuate 
their  Witnesses  Testimony  :  the  Defendants  plead  their  Deeds  and  Verdicts,  and  that 
Steer  was  really  indebted  to  them  at  the  Times  thereof,  and  demanded  Judgment, 
whether  they  shall  discover  any  thing  to  weaken  their  Estates,  or  whether  the  Plaintiffs 
shall  examine  against  them  as  Purchasers  ;  and  upon  long  Debate  allowed.  That  the 
Plaintiffs  may  at  any  Time  bring  any  new  Action. 

Barker  contra  East. 

20  May  1670,  22  Car.  2.     Lord  Keeper  Bridgman  and  Justice  Wylde. 

One  Coroner  only  Returns  a  Jury.     Q.  If  Ground  for  a  new  Trial. 

The  Defendant  brought  an  Action  of  Trover  in  Easter  Term  1668  and  the  Record 
being  brought  down,  the  Wife  withdrew  it,  and  to  prevent  a  Challenge  tlic  next  Term, 
suggested  upon  the  [43]  Roll,  That  one  Gladwyn,  who  was  Cestui  que  Trust  to  the 
Defendant,  and  a  Creditor  to  Steer  the  Bankrupt,  to  whom  the  Defendant  was  As.<igncc. 
was  Sheriff  ;  whereupon  a  Venire  was  awarded  to  the  Coroners,  who  all  used  to  return 
the  Writs  ;  but  Wilkinson,  one  of  the  Coroners,  being  newly  come  to  the  Office,  did 
not  join  in  the  Return  of  the  Jury,  the  Defendant  got  a  Verdict  ex  parte,  supposing 
both  Coroners  had  returned  both  Venire  and  Distringas ;  whereas  Wilkinson  alone 
returned  the  Jury  of  indifferent  Persons,  tho'  he  promised  not  to  return  the  Writs 
alone,  but  to  take  Fletcher's  Advice,  who  had  appointed  a  Meeting  ;  yet  Wilkinson, 
before  the  Time  appointed,  returned  the  Jurj' ;  and  Fletcher  perceiving  it,  refused 
to  sign  the  Writs.     And  the  Plaintiff,  perceiving  the  Defendants  could  not  have  gone 
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And  tlirrcforp  liring  ;i  Bill  and  .seek  to  discover  nothing  criminal,  but  to  have  a  new 
Trial,  their  Witiies.ses  being  beyond  Seas,  or  in  Places  remote.  The  Defendants  demur, 
for  that.  Wilkiii.soii's  pretended  Misdemeanour  [44]  is  examinable  in  tlie  Court  where 
the  Action  was  brought,  and  nut  elsewhere;  and  that  no  Equity  was  sliewn  to  induce 
a  new  Trial ;  and  allowed. 

Yeavely  conlra  Yeavei.y. 
Lord  Keeper  Bridgman.     Lunce  19  Maii,  Anno  Hegni  Car.  2,  vicesimo  secundo  [1670]. 

Inter  Jacobum  Yeavely,  Quer.  &  Ric'um  Yeavely  &  Al'  Def. 

This  Cause  being  this  Day  heard  and  debated  upon  a  Bill  of  Review,  brought  by 
the  said  Plaintirt'  to  review  and  reverse  a  Decree  heretofore  made  in  two  Causes,  one 
wherein  Katherine  Yeavely,  the  Relict  of  Thomas  Yeavely  then  deceased,  an  Attorney, 
was  I'hiintitf,  against  Anthony  Yeavely,  the  Plaintifi's  Father,  and  Heir  at  Law  to 
the  .said  Thomas  Yeavely  deceased.  Defendant  ;  and  in  tlie  other  whereof  the  .said 
Anthony  Ye;ively,  the  now  Plaintifi's  Father,  was  JMaintiff'  against  the  said  Thomas 
Yeavely  the  Attorney  :  And  the  Scope  of  this  Bill  l)eing,  1'hat  the  said  Thomas  Yeavely, 
the  Plaintiff's  Uncle  deceased,  being  seised  in  Fee  of  sevei'al  Lands  and  Tenements  in  the 
Bill  mentioned,  of  the  Valueof  £200  per  Annum,  1  Car.  primi  [1625-26],  dying  .so  seised, 
leaving  the  said  Anthony  Yeavely,  his  Cousin  ;  [45]  and  Katherine,  the  Relict  of  the 
said  Thomas,  the  Plaintiff's  great  Uncle,  together  with  the  Assistance  of  one  Thomas 
Yeavely  the  Attorney,  did  set  on  Foot  a  Will  supposed  to  be  made  by  the  said  Thomas 
the  great  Uncle,  seventeen  Years  before  his  Death,  whereby  the  Premisses  in  Question 
were  settled  on  the  said  Katherine  for  Life,  the  Remainder  on  the  said  Thomas  the 
Attorney,  and  the  Heirs  Male  of  his  Body,  Remainder  over  to  other  Per.sons,  and  that 
the  said  Katherine,  and  Thomas  the  Attorney,  brought  their  Bill  in  this  Court  against 
the  said  Anthony,  the  Heir  of  the  said  Testator,  to  have  the  Deeds  from  liim  touching 
the  Premisses  ;  and  the  said  Anthony  exhibited  his  Cross  Bill  against  tlieui,  suggesting 
his  Title  as  Heir  at  Law,  and  praying  Examination  of  Evidences,  in  which  Cause  several 
Proceedings  being  had,  and  at  last  a  Submission  of  Parties,  by  the  then  Lord  Keeper 
Coventry,  being  proposed  thereupon.  Li  Michaelmas  Term  1638  one  Moiety  of  tlie 
Premisses  was  decreed  to  Thomas  the  Attorney  and  his  Heirs,  and  the  other  Moiety 
to  Anthony  and  his  Heirs,  unless  a  Tenure  in  Capife  by  Knights  Service  appeared 
by  the  end  of  the  Term  ;  in  which  Case  two  third  Parts  was  to  go  to  Anthony  and  liis 
Heirs,  and  the  other  Part  to  Thomas  and  his  Heirs:  And  14th  Dec.  1638  tho'  the 
[46]  Tenure  was  in.sisted  upon,  yet  a  Decree  passed  for  the  ISloieties  ;  and  yet  the  Plain- 
tiff's Father  petitioning  against  the  signing  and  inroUing  the  Decree,  the  same  was 
stayed  during  the  Life  of  the  Lord  Coventry ;  and  the  said  Katherine  and  Anthony 
died  before  the  said  Decree  was  signed  and  inrolled  :  But  the  same  was  afterwards, 
by  Order  of  the  Lord  Keeper  Finch,  signed  and  inrolled ;  and  that  the  Premisses  decreed 
to  Thomas  the  Attorney  are  since,  by  liis  Death  or  otherwise,  descended  or  come  to  the 
Defendants  the  Yeavelys  and  German  Buckstone,  the  said  Buekstone  pretending 
Title  by  Fine  levied  in  Mich.  Term  1653.  And  that  the  Plaintiff  did,  shortly  after  the 
Attainment  of  his  Age  of  twenty-one  Years,  make  his  Entry  and  claim  into  and  upcm 
the  Premisses,  and  hath  now  brought  his  Bill  of  Review ;  and  for  Error  contained  in 
the  Decree  set  forth,  (amongst  other  Tilings)  That  tlie  Bill,  on  which  the  Decree  was 
founded,  is  only  for  Evidences  touching  the  Premisses  in  (Question,  and  not  for  the 
Lands,  and  charged  the  Lands  to  be  intailed  ;  and  yet  the  Decree  doth  decree  the 
Lands  themselves,  and  an  Estate  in  Fee-simple  :  And  for  further  Error  doth  charge. 
That  the  Plaintiff  Katlierine  died  before  the  hearing  of  the  Cause,  and  Anthony  the 
Defendant,  under  whom  the  Plaintiff  [47]  claims,  died  before  the  Decree  was  signed 
and  inrolled,  and  no  Bill  of  Re\nvor  exhibited  ;  and  therefore  to  have  the  said  Decree 
reviewed  and  reversed,  is  the  Scope  of  the  Bill.  And  the  Counsel  for  the  Defendant 
in  this  Bill  of  Review,  admitting  the  Plaintiff's  Entry  and  Claim  ;  and  that  albeit 
the  Plaintiff's  Father  were  dead  before  the  Decree  was  signed  and  inrolled,  which 
nevertheless  was  not  admitted,  yet  that  the  Plaintiffs  ought  not  to  luive  any  Relief, 
nor  the  Decree  reversed  ;  the  .same  being  made  by  Submi.ssion  of  Parties  to  tJie  Lord 
Coventry,  who  after  hearing  licitli  sides,  the  31st  of  Octob.  1638  decreed.  That  if 
Anthony,  the  Plaintiff's  Father,  should  make  appear  a  Tenure  in  Cajrile  before  the  End 
of  that  Term,  then  the  Lands  in  Question  to  be  divided  into  three  Parts  ;  the  Plaintiff's 
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Father  was  to  have  two  Parts,  and  Thomas  Yeavely,  the  Attorney,  one  third  Part ; 
but  if  such  Tenure  should  not  bo  made  appear,  then  tlie  hand  to  he  divided  Ijy  Moieties' 
and  the  Plaintiff's  Father  was  to  be  discharged  of  the  Costs  :  And  thoufjli  the  I'laintiff's 
P'ather,  the  said  14th  of  December  1G38  still  insisted  upon  the  Tenure,  yet  the  Decree 
passed  for  Moieties  :  .And  a  Division  was  afterwards  made  1>\-  Sir  J^itji  1 1  Pich.  then 
one  of  the  Masters  of  this  Court,  as  appears  by  his  Report  of  tlie'l  '.tth  of  March  [48]  1638, 
and  the  Decree  not  being  yet  compleated,  and  Anthony  the  Plaintiff's  Father  endeavour- 
ing to  wave  his  submission,  upon  Pretence  that  he  "had  sold  a  great  Part  of  the  Pre- 
misses to  Ashenhurst  and  Bretland,  another  Reference  was  made  to  Sir  Robert  Rich. 
to  examine,  whether  the  Purchaser  came  in  pendente  life,  who  certified  the  said  Pur- 
chases to  be  pendente  lite,  and  that  they  ought  to  be  bound  by  the  Decree  :  Wliich 
Certifiaate  the  Lord  Coventry  declared  to  be  ju.st,  and  13th  December  1G39  ordered 
the  Decree  to  pass,  both  against  the  Plaintiff's  Father  and  against  Ashenhurst  and 
Bretland,  without  further  Motion,  unless  Cause  were  shewed  to  the  contrary,  the  first 
Day  of  the  next  Term ;  before  which  Time  the  Lord  Coventry  died.  And  8th  Fcl)r. 
1G39,  no  Cause  being  shewed,  tho'  Notice  given,  the  Decree  pa.ssed  in  the  Time  of  the 
Lord  Finch,  and  was  then  .signed  and  inrolled,  and  both  Parties  have  sold  away  all  or 
most  Part  of  the  Lands  divided  to  them  :  But  the  Plaintiff's  Counsel  in.sisting.  That 
his  Father  died  in  January  before  the  signing  and  iurolHng  the  Decree,  and  that  the 
Decree  was  therein,  as  well  as  for  other  Matters,  erroneous  ;  upon  Debate  thereof,  and 
hearing  what  was  alledged  on  either  side,  his  Lordship  declared.  That  he  would  not 
reverse  the  said  Decree,  other  [49]  than  as  to  the  Signing  and  Inrolling  thereof.  And 
if  the  same  shall  be  so  far  reversed,  the  Defendants  must  be  left  to  a  new  Bill  or  Bills 
of  Revivor,  as  they  shall  be  advised,  to  enforce  a  Performance  of  the  Decree.  And 
upon  reading  the  Proofs,  touching  the  Time  of  the  Death  of  the  Plaintiff's  Father, 
the  same  appeared  very  doubtful :  It  was  therefore  ordered,  That  the  said  Parties  do 
proceed  to  a  Trial  on  this  Point  at  Law,  Whether  the  said  Anthony,  the  Sth  of  Febi-uary 
1639,  the  Time  of  signing  and  inrolling  the  Decree,  was  dead  or  not  1  Which  Trial 
is  to  be  had  at  the  next  Assizes  to  be  holden  for  the  County  of  Darby  ;  for  whic:h  Purpose 
the  said  Defendants  are  to  appear  gratis,  naming  an  Attorney,  and  accept  a  Declaration, 
and  plead  to  Issue ;  and  tlie  Sheriff'  of  the  County  was  to  attend  the  Prothonotary 
with  the  Books  of  Freeholders,  who  is  to  return  forty-eight  Persons,  out  of  which  each 
is  to  strike  out  twelve,  and  the  remaining  Twenty-four  to  be  impanel'd  as  an  indifferent 
Jury  to  try  the  said  Issue  :  And  after  the  Trial  had,  the  Parties  are  to  resort  back  to 
this  Court  for  such  further  Orders  as  shall  be  just.  And  at  the  Trial  either  Party 
is  at  Liberty  to  make  use  of  the  Depositions  taken  in  this  Court,  of  sucli  Witnesses 
as  are  either  dead,  or  being  sick,  or  beyond  Seas,  cannot  be  brought  to  [50]  t'i<^  Trial ; 
and  in  case  the  Parties  do  differ  upon  the  Issue,  then  Sir.  Mo.  Brampton.  Knt.  &c. 
is  to  direct  the  .same.  A  Verdict  was  afterwards  found,  that  the  Plaintiff's  Father 
was  dead  before  the  Decree  inrolled  ;  and  a  new  Trial  directed,  Mich.  1G70.    Vide  fol. 

B.\GG  amtra  Forster. 
22  May,  Car.  2. 

Bill  for  performing  Marriage  Agreement ;  Plea  to  part,  and  Demurrer  to 

part,  and  both  allowed. 
The  Bill  being.  That  James  Bushel  was  seised  of  the  Premisses  in  the  Bill,  a  Treaty 
was  had  in  August  1648  for  a  Marriage  between  him  and  Dorcas,  the  Plaintiff's  Mother  ; 
and  before  the  Marriage,  August  31,  1G48,  became  bound  to  Francis  Goodwin  and 
Francis  Holloway,  Trustees  nominated  by  Dorcas,  in  £1000,  that  if  he  conveyed  and 
assured  the  .said' Lands  and  Premisses  to  them  and  their  Heirs  within  two  Months 
after  ;  or  else  if  he  and  his  Heirs  purchased  so  much  other  Lands,  as  amounted  to  £100 
per  Annum  ultra  Reprises,  within  three  Months,  and  make  the  like  Conveyances 
thereof,  then  the  Bond  to  be  void.  And  that  afterwards  the  Marriage  took  Effect ; 
but  James  did  not,  as  the  Plaintiff  can  any  Ways  discover,  at  any  Time  convey  the 
Premisses,  or  purchase  other  Lands  :  But  yet,  after  the  Time  mentioned  in  the  Con- 
dition of  the  Bond,  by  Indenture  dated  26th  Novemb.  [51]  1G48,  in  Consideration 
of  the  Love  he  bore  tis  the  said  Dorcas,  and  other  Considerations  therein  exjiressed, 
covenanted  with  the  said  Goodwyn,  That  he  and  his  Heirs,  and  all  others,  beuig  then 
seised  of  the  said  Premisses,  should  from  thence  stand  seised  to  the  Use  of  himself  for 
Life,  without  Impeachment  of  Waste,  and  afterwards  to  Dorcas  for  Life,  and  after 
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to  the  first  and  tenth  Sons,  and  their  Heirs  Males,  and  after  of  his  own  right  Heirs  : 
And  that  after  the  Bond  of  Conveyance,  James  had  Issue  by  the  said  Dorcas  a  Son, 
which  died  witliout  Issue  ;  and  afterwards  James  died  without  other  Issue,  and  Dorcas 
afterwards  married  tlie  Plaintiff  Bagg's  Father,  and  they  had  issue  the  Plaintiff',  their 
only  Son  and  Heir ;  and  about  two  Years  since  Dorcas  died,  and  the  Plaintiff  ought, 
according  to  the  Agreement  made  upon  tlie  said  Marriage,  to  enjoy  the  Premisses 
to  him  and  his  Heirs,  in  regard  James  died  in  Dorcas's  Life-time  without  Issue,  and 
he  is  Heir  of  Dorcas,  and  therefore  ought  to  have  an  Execution  of  the  said  Marriage- 
Agreement,  according  to  the  Condition  of  the  said  Bond  ;  and  that  the  Defendants, 
in  whom  the  Estate  in  Point  of  Law  is,  may  convey  to  him  accf)rdingly,  is  the  Scope 
of  the  Bill  :  Whereto  the  Defendant  Forster,  as  to  two  third  Parts  of  the  said  Premisses, 
hath  pleaded,  [52]  That  he  is  a  Purchaser  for  a  good  and  valuable  Consideration,  without 
Notice  of  the  said  Bond  ;  and  he  and  his  Wife,  who  are  iutitled,  as  she  is  Heir  at  Law, 
and  to  the  other  Part  of  the  Premisses,  have  demurred  ;  for  that  it  appears  of  the 
Plaintiff's  own  shewing,  that  the  Bond  being  entred  into  1648,  twenty-two  Years 
since  to  Goodwyn  and  HoUoway,  Trustees  for  the  Plaintiff's  Mother,  that  James  in 
November  following,  by  Indenture  between  him  and  the  said  Goodwyn,  made  a  Settle- 
ment of  the  same  Premisses  to  liimself  for  Life,  and  after  to  the  Plaintiff's  Mother 
for  Life,  and  after  to  their  first  and  other  Sons  in  Tail,  with  Remainder  to  his  own 
right  Heirs;  and  that  there  is  no  Issue  of  James  and  the  Plaintiff's  Mother  living, 
but  the  Plaintiff  a  meer  Stranger  to  James,  and  a  Child  of  Dorcas  by  another  Husband  : 
Which  Conveyance,  being  so  accepted  as  advised,  ought  reasonably  to  be  intended 
a  Performance  of  the  said  pretended  Agreement,  and  Condition  of  the  pretended  Bond 
and  Agreement,  at  least  that  the  Plaintiff  shall  have  no  Eelief  in  Equity  ;  and  for  that 
Goodwyn  the  pretended  Obligee  in  the  Bond,  nor  the  Executors  nor  Administrators 
of  James  Bushel,  for  ought  appears  by  the  Bill,  are  made  Parties  either  as  Plaintiffs 
or  as  Defendants  thereto ;  and  for  that  no  Title  in  Equity  [53]  appears  in  the  Bill  for 
the  Plaintiff,  therefore  they  demur  thereto.  Upon  Debate  whereof,  and  hearing 
what  could  be  alledged  on  either  side  ;  it  is  ordered,  That  the  said  Plea  be  allowed, 
but  the  Plaintiff  may  reply  thereunto  as  he  shall  be  advised  :  And  as  touching  the  said 
Demurrer,  the  Court  being  assisted  with  Mr.  Justice  Wylde  adjudged  the  same  to 
be  good  and  sufficient ;  and  the  Plaintiff  is  to  pay  to  the  Defendant  the  ordinary  C'o.st 
of  allowing  a  Demurrer,  but  with  this  Proviso  nevertheless,  that  the  Plaintiff  may 
be  at  Liberty  to  amend  his  Bill,  or  to  bring  in  any  new  Bill  upon  the  said  Marriage- 
Agreement,  as  he  should  be  advised. 

Moor  contra  MORGAN. 

Trin.  1670.     22  Car.  2.     Lord  Keeper  Bridgman. 

Customs  in  Ireland  not  allowed  here. 

The  Bill,  as  Executrix  to  Sir  Anthony  Morgan,  is  to  have  a  Statute  out  of  the  De- 
fendant's Hands  for  £8000,  which  the  Defendant  kept,  being  his  Relict :  The  Defendant 
pleads.  That  the  Statute  was  entred  into  in  Ireland,  and  the  Money  defeazanced  to  be 
paid  there,  and  that  the  Statute  was  there,  and  being  an  Irish  Debt,  and  Sir  Anthony 
dying  without  Issue,  the  Defendant,  as  his  Relict,  by  the  Custom  of  Ireland  is  intitled 
to  a  Moiety  of  it  :  Which  Custom  cannot  be  determined  [54]  in  this  Court,  as  advised, 
and  that  she  had  exhibited  her  Bill  in  Ireland  to  have  the  same  :  But  the  Plea  was  over- 
ruled. 

Butler  &  Al'  contra  Coote  &  Al'. 
26  Oct.  1670.     22  Car.  2.     Lord  Keeper  Bridgman. 

Executors  must  not  pay  their  own  Legacies  first,  if  not  enough  to  pay  all ;  for 
all  must  be  in  Proportion. 

The  Plaintiffs,  as  Legatees,  came  to  have  an  Account  of  the  Testator's  Estate,  the 
Defendants  being  Executors  ;  and  the  Defendants  submit  to  the  Court,  whether  they 
may  not  pay  their  Legacies  in  the  first  place,  and  then  there  will  want  Assets  to  pay  the 
Plaintiffs.  Ordered,  That  after  Debts  paid,  all  Legacies  to  be  paid  in  Proportion  with 
Damages,  so  far  as  the  Estate  will  extend  :  And  not  like  the  Case  at  Common  Law, 
where  the  Executors  pay  their  own  Debts  and  Legacies  first,  or  him  that  first  sues 
his  whole  Legacy  before  others. 
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Rawlins  cmitra  Rawlins. 

8  Dec.  1670.     22  Car.  2.    Mr.  Justice  Tirrel. 

A  Defendant  after  a  Verdict  in  Trover  must  not  Answer  upon  what  Giound 

the  Jury  went. 

A  Bill  was  to  be  relieved  after  an  Action  of  Trover  brought  for  Bonds,  the 
PlaintiiT  had  cancelled,  tried,  and  Judgment  had  thereupon  ;  for  that  the  Penalties 
of  some  were  recovered,  and  [55]  others  were  paid,  to  which  the  Verdict  and  Judgment 
were  pleaded  and  allowed  ;  and  IG  Jan.  1670,  confirmed  by  the  Lord  Keeper  Bridgman  ; 
only  the  Defendants  must  answer,  Whether  they  know  what  the  Jury  gave  their 
Verdicts  upon,  the  Penalties  or  Money  paid,  and  no  further  to  proceed  if  they  do  not 
know  and  con.sent ;  but  afterwards  ordered  13  Decemb.  1670,  22  Car.  2,  by  Ju.stice 
Arthur,  that  the  last  Order  be  discharged,  and  the  Plaintiff"  may  reply. 

Peat  contra  Allex. 
An  antient  Mortgagee  demurs  to  the  Redeemer's  Bill,  &c. 

The  Bill  was,  that  the  Plaintiffs  Great  Great  Grandfather  devised  a  Lease  to  the 
Plaintiff's  Great  Grandfather  and  his  Heirs,  with  a  Proviso  to  be  void,  unless  he  paid 
Alice,  Katherine,  and  Elizabeth  three  Daughters.  £40  a-piece  at  their  Marriage  ;  and 
in  Default  of  Payment,  devised  the  House  to  the  Daughters  and  their  Heirs. 

The  Plaintiff's  Great  Grandfather  being  seised  of  a  Close  worth  £20  per  Annum, 
in  1602  died,  and  Margaret  his  Relict  and  Nicholas  his  Son,  the  Plaintiff's  Grandfather 
sold  the  House  to  Gouning  in  Fee,  and  for  Security  against  the  Legacies,  6  Nov.  1602, 
devised  the  Close  for  500  Years,  upon  Proviso  that  if  [56]  Margaret  and  Nicholas 
or  his  Heirs  paid  the  Legacies,  to  be  void  ?  The  Plaintiff's  Grandfather  paid  one  £40 
to  Alice,  and  before  the  other  is  due,  Katherine  and  Elizabeth  died,  leaving  a  Son  two 
Years  old,  and  Katherine  a  Daughter,  the  Plaintiff's  Mother,  four  Years  old  ;  and 
Margaret  leaving  only  an  Estate  for  Life,  and  had  no  personal  Estate  ;  the  Close  was 
forfeited  for  Non-payment  of  the  other  two  forty  Pounds,  and  Gouning  entred  in  161.'), 
and  ever  since  enjoyed,  and  in  1626  the  Close  came  to  the  Defendant's  Uncle,  who  had 
Notice  of  the  ilortgage,  who  about  1653  settled  it  on  the  Defendants. 

That  the  Plaintiff's  Uncle  died  within  Age  without  Issue.andKatherine  the  Plaintiff's 
Mother,  his  Sister  and  Heir,  continued  Covert  till  1662,  and  the  Bill  is  to  redeem, 
and  to  have  an  Account  of  the  Profits  since  the  Plaintiff's  Uncle's  Death.  The 
Defendant  pleaded,  answered  and  demurred,  and  by  Plea  set  forth  a  Purchase  1656, 
for  £240  by  the  Defendant's  Uncle,  of  the  Close  from  Gouning,  for  the  Remainder  of 
the  500  Years,  and  by  Answer  denied  Notice  of  the  Mortgage. 

And  demurred,  for  that  the  Close  had  been  injoyed  sixty  years  under  the  Lease  ; 
and  upon  the  Antiquity  he  ought  not  to  [57]  account.  Arguments  were  two,  why  old 
Mortgages  ought  not  to  be  redeemed. 

1.  Because  the  Parties  will  be  involved  in  long  Accounts  ;  but  the  Bill  prays  Account 
out  of  the  Defendant's  Receipts. 

2.  A  Power  of  Claim  ;  which  in  this  Case  was  not,  for  there  was  Infancy  and 

Coverture  till  1662.  ,    ,     t,      ..      r 

And  therefore  the  Plaintiff  is  to  reply  to  tlie  Plea  and  Answer,  and  the  Benefit  of 
the  Demurrer  is  saved  till  the  hearing. 

G.ASCOIGNE  contra  Stit. 

20  May,  22  Car.  2,  1670.     Lord  Keeper  Bridgman. 

A  Lease  sold  by  the  Sheriff,  upon  Execution  of  a  Judgment,  the  Vendee  must  account 

for  the  Over-value. 
The  Bill  was  to  have  a  Judgment  vacated  ;  whereupon  a  Lease  was  extcndtd  and 
.sold  bv  the  Sheriff  to  one  Parker,  in  Trust  for  the  Defendant,  the  Conusee  of  the  Judg- 
ment," and  to  have  the  Bill  of  Sale  set  aside,  and  an  account  for  the  Profits  smce  the 
Sale  and  Writ  of  Restitution  of  the  Possession,  the  Lease  being  alledgcd  to  be  of  far 

greater  Value  than  extended  at.  .  ,     ,     t^   ,       r  t-     ■.       c. 

The  Defendant  demurred,  for  that  it  is  inconsistent  with  the  Rules  of  Equitv,  after 
a  Judgment  executed  by  Seizure  of  a  Chattel  Lease  duly  appraised  and  sold  by  the 
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[58]  ^liPi'ift",  to  dii5po.<isess  a  roal  ruicluisci-  of  wliat  lie  hath  purchased  for  vahiable 
Consulerations,  upon  a  bare  Pretence,  that  it  is  of  greater  Vahie  tlian  it  was  appraised 
and  sold  bv  the  Sheritf,  who  is  no  Party,  nor  any  OflVr  by  the  Bill  to  reimburse  the 
I'urchaser  what  he  is  really  out:  Also  the  Defendant  by  Answer  denies  tampering 
with  the  Sherif}"  to  have  the  Lease  sold  at  an  Under-value  :  Whereupon  it  was  ordered, 
That  the  Plaintiff  reply  to  the  Answer  notwithstanding  the  Demurrer,  and  proceed 
to  Ex.iniination  of  Witnesse.s  and  hearing  the  Cause,  but  no  Costs  allowed.  And  upon 
the  hearing  before  the  Lord  Keeper  Bridgman,  5  February  1671,  a  Decree  was  made 
to  account  and  re-convey. 

Hanbury  contra  Walker  &  Al'. 

Lord  Bridgman  and  Justice  Wylde.     Veneris  die  Decembr.     22  Car.  2  [1670]. 

Inter  Joh'em  Hanbury  Ar'  &  Annam  Mariam  infant'  per  pradict'  Joh'em  Hanbury 

Ar\  &  prox'  Amic,  quer',  Theophilum  VValker  &  al'  Defendentes. 

Guardian  in  Socage,  &c. 

The  Matter  upon  the  Plaintiffs  Bill,  and  Demurrer  thereunto  put  in  by  the  Defendant, 
coming  this  present  Day  [59]  to  be  argued  before  the  Right  Honourable  the  Lord  Keeper 
of  the  Great  Seal  of  England,  assisted  by  Mr.  Justice  Wylde,  in  the  Presence  of  the 
Counsel  le<irned  on  both  Sides  :  The  Scope  of  the  Plaintiff's  Bill  being,  as  Grandfather 
and  next  Friend  of  the  said  Infant,  to  call  the  Defendant  to  account  for  her  personal 
Estate,  and  the  Rents  and  Profits  of  her  real  Estate  :  The  said  Plaintiffs,  by  their  Bill, 
charged  the  Estate  real  to  be  about  £500  per  Annum,  and  her  personal  Estate  to  be 
worth  £5000,  and  that  the  Defendant  Theophilus  Walker,  who  claims  to  be  Guardian 
to  her  the  said  Infant,  as  great  Uncle  on  the  Mother's  Side,  is  a  Bachelor  that  failed 
in  his  Estate,  and  is  become  Journeyman  to  anotlier  ;  and  is  a  Person  disaffected  to 
the  Discipline  of  the  Church  of  England,  and  doth  conceal  the  Plaintiff,  the  Infant, 
from  her  said  Grandfather  and  his  Wife ;  and  endeavours  to  instruct  her  in  his  own 
Courses  to  the  Dislike  of  that  Discipline  ;  so  that  the  Defendant  W'alker  is  not  a  fit 
Person  to  have  the  Education  of  the  said  Infant,  or  the  Management  of  her  Estate  ; 
and  the  Infant  is  in  Danger  to  suffer  much,  both  in  her  Estate  and  Education,  by  the 
Defendant,  as  she  is  like  to  do  by  Joseph  Hawksworth  her  former  Guardian  :  Where- 
upon the  said  Defendant,  for  Demurrer,  saith.  That  he,  by  the  [60]  I-iaw  of  the  Land, 
hatli  the  Right,  both  to  the  Guardianship  of  the  Infant,  during  her  Minority,  he  being 
the  next  of  Kin  by  the  Mother's  Side,  who  hath  no  Benefit  by  the  Death  of  the  said 
Anna  Maria  ;  and  that  the  said  John  Hanbury  having  no  Right,  either  to  the  Ward- 
ship or  to  the  Infant's  personal  Estate,  he  cannot  give  the  Defendant  a  Discharge  ; 
and  therefore  the  Defendant  conceives  he  ought  not  to  be  compelled  to  give  any  Account 
to  him  of  the  said  Infant's  Estate.  Upon  the  Debate  of  the  Matter,  and  hearing  what 
was  alledged  on  eitlier  Side,  his  Lordship  declared.  That  this  Court  ought  to  take  Care 
of  Infants  and  their  Education,  and  of  their  Estates,  and  to  see  the  same  preserved 
and  secured  for  them :  And  conceiving  the  Plaintiff,  the  Grandfather  of  the  Infant, 
to  be  a  good  Prochein  Amy,  the  Defendant  being  charged  to  be  a  mean  and  insolvent 
Person,  doth  think  fit,  and  so  order.  That  the  Defendant  Walker  shall  answer  to  so 
much  of  the  Plaintiffs  Bill  as  demands  an  Account  of  the  said  Infant's  Estate,  and  where 
the  said  Infant  is,  and  how  she  is  bred,  without  Costs  ;  but  this  is  to  be  without  Pre- 
judice to  the  legal  Interest  the  Defendant  hath  to  the  Custody  of  the  Infant  and  the 
Management  of  her  Estate ;  and  the  Defendant  may  proceed  in  the  Management  of 
[61]  the  Infant's  Estate,  for  the  Benefit  of  the  Infant  as  before.  And  24  February 
1670,  the  Defendant  having  answered  and  confessed.  That  he  had  given  over  his  Trade, 
and  had  a  Salary  from  another,  and  that  the  Infant's  Estate  was  £300  a  Year. 

The  Court  ordered  him  to  account  yearly,  but  saw  no  Cause,  till  a  Default  in  him, 
to  make  him  give  Security. 

Hunt  &  Uxor  contra  Jones. 

Trin.  aut  Mich.  1670.    Per  Lord  Keeper. 

Civil  Law  shall  determine  Administration  between  Mother  and  Child,  before  Equity 

will  decree  long  Leases. 

The  Bill  was  to  have  a  long  Lease  assigned,  which  came  to  the  Plaintiff  by  Virtue 
of  an  Administration  of  her  former  Husband,  but  there  were  Children  of  the  Intestate  ; 
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and  it  was  referred  to  the  Civil  Law  to  determine  tlie  Administration  before  a  Decree  • 
For  tlie  Stat,  of  H.  8  is,  That  Administration  be  granted  to  the  Wife  or  Cliild  •  and 
the  \Vile  ha\ing  it,  send  back  to  see  if  the  Civil  Law  doth  not  proportion  the  Admin'istrar 
tion. 

Read  contra  Howet. 

Hill.  1670.     Per  Lord  Keeper  Bridgman  and  Justice  Wylde. 

But  where  no  Issue,  a  long  Lease  decreed  to  the  Wife,  against  her  Husband's  Kindred. 

The  Case  was,  Joseph  Wain-n  made  a  Lease  to  Trustees,  to  the  Use  of  Edmund 
the  Son  ;  which  Edmund  had  [62]  Issue,  Edmund,  Joseph,  and  Jane  ;  the  Lease  came 
to  young  Edmund,  who  had  married'  Read's  Wife  (her  former  Husband  being  dead), 
and  he  died  without  Issue,  and  she  is  Administratrix.  The  Bill  was  to  luive  the 
Trustees  assign  to  her,  and  is  against  the  Heirs  of  Edmund,  and  young  Edmund  having 
left  no  Issue,  it  was  decreed  accordingly. 

Mapx'U  contra  Lee. 

Mich.  1670.     Lord  Keeper  and  Judges,  Cliief  Baron  Hale  &  A!'. 

[S.  C]  1  Chan.  Ca.  161.     Incumbrance  prior,  mesne,  and  puisne,  lies  in  prior,  and 

shall  hold  till  satisfied  both. 

The  Bill  was  to  be  let  into  Drake's  Estate  after  prior  Incumbrances  to  the  Defendant 
satisfied:  but  Defendant  pleaded.  That  there  were  prior  Incumbrances  of  all  the 
Plaintiffs  claimed  to  the  Defendant,  and  that  the  Defendant  had  a  puisne  Incumbrance 
to  the  Plaintiff  of  Part  of  a  Statute  for  collateral  Security :  And  the  Question  was, 
whether  the  Defendant  should  hold  all,  both  to  satisfy  the  prior  Incumbrance,  and 
what  was  his  own  Security,  or  only  to  satisfy  his  own  Money  1  and  he  hanng  a 
Statute  extended,  it  was  by  all  adjudged  for  the  Defendant,  on  a  Demurrer. 

[63]  CuixuM  contra  Dove. 

19  Mali,  22  Car.  2  [1670]. 

Report. 

Money,  after  a  Decree  inroUed  certified  due  to  the  Executor  of  the  Plaintiff :  and 
upon  Exceptions  to  the  Report,  they  being  no  Party  in  Court,  disallowed  :  But  these 
Precedents  did  not  satisfy ;  and  thereupon  the  Bill  is  dismissed,  unless  Cause. 

TiLLEY  contra  Egerton. 

27  Octob.  22  Car.  2  [1670].    Lord  Chancellor,  Lord  Chief  Justice  Bridgman. 

See  Vol.  1,  [Chan.  Rep.]  181,  S.  C.  Mortgagor  agrees  to  convoy  his  Equity  of  Re- 
demption ;  but  yet  before  the  Agreement  executed  or  Money  paid,  the  Heir  to  have 
the  Money,  and  not  Administratrix. 

Nic.  Tilley,  the  Defendant's  Father,  being  seised  in  Fee  of  a  Messuage,  &c.,  in  Com' 
South'ton,  by  Deed  m  1642,  mortgaged  it  to  Egerton  in  Fee,  for  Security  of  £150 
with  Interest;  afterwards,  in  the  Presence  of  Egerton,  the  Plaintiff"  purchased  the 
Premisses  of  Nicholas  Tilley,  and  paid  him  Part  of  the  Purchase  Money  in  Hand,  and 
gave  Security  for  the  Residue;  and  in  1651,  the  Plaintiff'  did  agree  with  Egerton  for 
the  Redemption  and  Purchase  of  the  Premisses  ;  and  that  in  Satisfaction  thereof,  the 
Plaintiff  should  pay  him  £6  for  ten  Years,  and  then  £120  at  the  ten  Years  End.  the 
Premisses  to  be  conveyed  to  the  Plaintiff,  and  the  Deeds  to  be  deHvered  up  to  him  ; 
and  upon  the  said  [64]  Agreement,  the  Deeil  of  Mortgage,  and  other  tiie  Writings 
concerning  the  Premisses,  were  delivered  u]),  by  the  mutual  Consent  of  the  Plaintiff 
and  John  Egerton,  to  Joseph  Collier  an  Attorney,  to  draw  the  Agreement  into  Writing, 
to  the  End  it  might  be  sealed  l)y  the  Plaintiff  and  John  Egerton  :  But  before  the 
-Agreement  was  drawn  into  VA'riting,  John  Egerton,  1653,  died,  leaving  the  Defendant 
his  Heir ;  and  Juhan  his  Wife,  the  other  Defendant,  took  forth  Letters  of  Administra- 
tion ;  the  Heir  and  Administratrix  contested  by  their  Answer,  whose  should  be  the 
Money,  the  Bill  being  for  an  Interpleader ;  and  it  was  decreed  for  the  Heir.  Vide 
St.  John,  Executor  to  Grobham,  against  Wareliall  and  Others,  touching  the  same 
Point,  decreed  16  March,  11  Car.  2  [1659]. 
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DoLiVLVN  cont.  Pritman. 

1670.     Master  of  the  Rolls. 

No  Interest  allowed  in  Chancery  for  Book-Debts.  Executor  not  bound  to  pay 
Legacies,  without  Security  to  refund,  if  not  sufficient  to  pay  all.  Attachment 
against  a  Witness  if  he  will  not  appear ;  and  suppres.s  his  Deposition,  if  examined 
on  the  other  Side. 

Lands  being  tlevised  by  Mr.  Houghton  to  pay  his  Debts,  the  Plaintiffs  were  the 
Creditors,  who  brought  their  Bill  against  the  Heir  and  Executor  to  have  the  Lands 
sold,  and  had  a  Decree  for  tlie  same  :  And  now  the  Creditors,  by  Book  and  simple 
Contract,  moved  to  have  Interest  for  their  Debts  allowed  by  the  Ma.ster,  which  had 
been  standing  out  twelve  [65]  Years,  there  being  Estate  enough  to  pay  all  :  But  the 
Court  denied  it,  saying,  Shoj>keepers  sold  at  a  Price  accordingly,  when  they  were  not 
paid  in  ready  Money ;  but  the  Order  was  not  entered. 

An  Executor  is  not  bound  to  pay  Legacies,  without  Security  to  refund,  in  case 
there  be  not  sufficient  to  pay  Debts  and  all  Legacies.     Per.  Anth.  Keck. 

If  a  Witness  will  not  appear  and  be  examined  upon  the  Return  of  a  Sid)poena,  the 
Party  may  take  an  Attachment  against  such  Witness  ;  and  if  examined  on  the  other 
Side  suppress  his  Deposition. 

Lloyd  Bar'  contra  Powis. 

19  June  1G71.     Lord  Keeper. 

A  Bill  of  Revivor  against  a  Defendant  as  Heir,  dismissed  with  C'osts,  cannot  be 
Costs  of  the  original  Suit. 

The  Plaintiff  had  brought  a  Bill  against  the  Defendant's  Father  for  Lands,  and 
revived  it  against  the  Defendant  as  Heir,  and  afterwards  dismissed  it  with  Costs  : 
And  the  Question  was.  Whether  the  Defendant  should  have  the  Costs  expended  by 
his  Father  before  the  Revivor  1  And  ruled  he  could  not,  for  they  were  dead  with  the 
Person. 

[S.  C.  Dick.  IG;  Nels.  147.] 

[66]  Wright  contra  Dorset. 

24Jun.  1G71.     Lord  Keeper  Bridgman. 

No  Revivor  against  Jointenants. 

Lord  Keeper  declared,  That  if  Jointenants  or  Tenants  in  Common  exhibited  a  Bill, 
and  any  of  them  died  pending  the  Suit,  there  need  no  Revivor. 

Cook  contra  Delebere. 

'21  Julii,  1671.     Lord  Keeper  Bridgman. 

Certiorari  Bill. 

The  Plaintiff  brought  a  Certiorari  Bill  ;  the  Defendant  pleaded  a  Decree  in  the 
.Mayor's  Court,  and  an  Inrollment.  which  was  said  to  be  only  pronuncial ;  and  it  was 
referred  to  a  Master  to  certify,  whether  it  was  before  the  Bill. 

CuTTs  contra  Pickering. 

4  Mali,  1671,  23  Car.  2.     Bar'  Turner. 

A  Solicitor  ordered  to  be  examined  against  his  Client. 

The  Defendant  claimed  an  E.stute  liy  a  Will  for  ninety  Years,  and  after  the  Word 
Years  was  a  Razure,  where  was  thought  to  have  been  written  if  he  so  long  live  :  And 
the  Question  was  to  know  how  to  find  out  this  Fraud  and  Alteration,  and  for  that 
End  the  Plaintiffs  had  exhibited  Interrogatories  to  examine  Mr.  Joseph  Baker,  the 
Defendant's  Solicitor  upon  ;  and  Mr.  Baker  demurred,  for  that  he  [67]  knew  nothing, 
but  as  he  was  Solicitor  for  the  Defendant,  and  as  tru.sted  by  him  ;  and  demanded 
Judgment,  whether  he  should  be  examined  against  his  Client  1  And  the  Demurrer 
coming  now  to  be  heard,  it  was  over-ruled  ;  and  afterward  the  Defendant  appealed  to 
the  Lord  Keeper,  wlio,  on  the  8th  of  May,  confirmed  the  Order. 
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Sir  Ralph  Bovey  contra  SKn>wiTH. 

Pasch.  1671,  23  Car.  2.     Lord  Keeper,  Wykle,  Rainsford,  Twisden  and  Wyndham. 
See  2  Vol.  U2  [Boeve  v.  Skipwith].    [S.  C]  1  Chan.  Ca.  201. 

The  same  Case,  as  the  Security  upon  Drake's  Estate  ante  [Boeve  v.  Skiptvith,  2 
Chan.  Rep.  Ii2],  but  Skipwith  had  but  a  Judgment  and  not  extended,  and  therefore 
could  reach  but  a  Moiety  of  what  was  in  the  prior  Incumbrance,  and  not  in  Skipwith's 
Security. 

But  this  Case  was  harder,  for  Skipwith's  original  Title  was  but  to  Part  of  the 
Lands,  and  then  he  bought  in  precedent  Incumbrances  of  all  precedent  to  Bovey.  who 
was  before  Skipwith  ;  and  yet  Ski])with  must  hold  all  till  satisfied  all  due  to  him" before 
Bovey  came  in.  By  the  Opinion  of  the  Lord  Keeper  Rainsford  and  Wykle  (Twisden 
and  Wyndham  not  concurring). 

And  the  whole  Bar  being  of  their  Opinion,  the  Inconvenience  and  Mischief  of 
[68]  the  Case  being  much  pressed  by  .Mr.  Keck,  who  offered.  That  the  first  Incum- 
brance should  protect  what  Skipwith  had  a  Title  to  originally  agaiast  Sir  Ralph,  to 
satisfy  what  was  due  to  him;  but  over-ruled  ut  ante,  upon  the  Precedent  of  Marsh 
and  Lee  :  And  afterwards  Skipwith's  original  Security  was  recovered  at  Law  against 
him  by  the  Heir  of  Drake  ;  so  that  he  had  no  Title  to  buy  the  precedent  Estates. 

HiGGiNs  Except.  Town  of  South.\mpton  Respons. 

26  Janurii,  1671.     Lord  Keeper,  Wylde,  and  Wyndham. 

Charitable  Uses  charged  on  Lands  in  Capite. 

John  Mill  (whose  Heir  the  Exceptant  had  married)  in  1036  devised  £37  per  Annum 
to  charitable  Uses,  to  be  issuing  out  of  his  Manor  of  Welston  ;  whereupon  a  Decree 
was  made  and  Exceptions  {M  aV)  that  the  Manor  was  held  in  Capite ;  and  so  but 
two  Parts  to  be  charged,  which  would  not  satisfy  the  Bequest. 

Qucere,  Whether  more  than  two  Parts  of  Lands  held  in  Capite,  may  be  charged  by 
the  Statute  -13  Eliz. 

And  upon  a  long  Argument,  after  several  Cases  cited,  as  Mountague's  in  Cur. 
Ward.,  one  in  Jac.  Temp.,  and  Aiscough's  in  Croke,  1302,  14  Car.  1  [1638-39],  and 
others  ;  the  whole  Court  was  clear  of  Opinion,  That  the  whole  were  chargeable  ; 
for  that  the  [69]  Statute  is  an  enabling  Statute,  and  the  Testator  had  only  mistaken 
the  Conveyance ;  for  had  it  been  by  a  Grant  it  had  been  good,  and  being  by  Will,  they 
conceived  the  Statute  did  make  good  the  Act  of  the  Devisor. 


Pheas.\nt  contra  Pheasant. 

21  Julii,  1671.     Lord  Keeper  Bridgman. 

Dower. 

The  Plaintiff  is  Relict  of  Judge  Pheasant,  who  had  brought  a  Writ  of  Dower  of 
Lands,  and  recovered  a  third  Part  of  a  Pepper-Corn,  the  Lands  being  purchased  by  the 

■     "         '  ''  .    •    --.  .A.-    ')eth'sTime, 

Pepper-Corn-R~ent  assigned  to  the  Trustees,  and  the  Bill  is  to  have  her  Dower  in 


Judge,  and  an  Assignment  of  a  Lease  for  1000  Years,  made  in  Queen  Elizabeth '^ 
at  a  Pepper-Corn-Rent  assigned  to  the  Trustees,  and  the  Bill  is  to  have  her  Dc 
Equity,  setting  forth  the  Judgment  in  Dower  ;  but  that  the  Defendant  sets  up  the 
Lease,"  which  was  intended  to  wait  on  the  Inheritance  :  for  that  Po.<session  never 
went  with  it ;  and  that  the  Judge  received  the  Profits  all  along.  To  which  tlie  De- 
fendant answered.  That  the  Judge  by  his  Will  directed  the  Lease  should  l>e  ke|)t 
separate  from  the  Inheritance,  to  prevent  iniuinbrance  or  Dower,  or  both  as  they 
believed  ;  and  demurred,  that  she  ought  not  to  be  relieved  :  Whereui)on  Cases  were 
cited,  as  if  the  Inheritance  had  [70]  esciieated,  and  that  the  Chancery  ought  not  to 
relieve  the  Trust  :  And  Box  and  Lane,  and  Bennet's  Case,  and  Robinson  and  Fletcher  s 
Case  in  1653  where  a  Wife  brought  a  Writ  of  Dower  against  the  Heir,  and  a  Convey- 
ance was  set  up  to  a  younger  Brother  ;  and  the  Court  ordered  the  Deed  to  be  given  in 
Evidence,  but  would  advise  :  And  after  several  Arguments  before  Ch.  Justice  Hale 
and  Vaughan,  this  Case  was  amiaibly  composed,  so  no  Judgment  given  in  the  Point. 
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Stucklky  contra  Cook. 

24  Julii,  1671.    Lord  Keeper  Bridgman. 

£20  promis'd  a  Wife  to  procure  a  Release  from  her  Husband,  the  Money  being  paid  is 

Nudum  pactum. 

The  Bill  was.  That  the  Plaintiff  bought  of  the  Defendant  a  Close  for  £1100,  and 
paid  Part  and  secured  the  rest ;  and  tliat  the  Defendant  promised  the  Plaintiff's  Wife, 
That  if  she  could  procure  a  Release  of  the  Money  from  the  Plaintiff,  he  would  give 
her  £20,  and  that  a  I-felease  was  made,  but  that  the  Defendant  denied  to  pay  the  £20, 
and  the  Plaintiff  had  no  Witness,  and  to  be  relieved  was  the  Bill.  The  Defendant 
demurred.  That  it  was  no  Consideration,  for  that  the  Debt  was  released  by  Law,  by 
Payment  and  Security  ;  and  allowed. 

Tlie  Lord  Keeper  declared  it  nudum  pactum ;  for  that  the  Release  was  no  more 
[71]  than  by  Law  and  Conscience  ought  to  have  been  done. 

PUREFOY  contra  JoNES. 
16  October  1671.     Lord  Keeper  Bridgman. 
No  Injunction  to  quiet  Possession  of  an  Office  in  another  Court. 

Lord  Keeper  declared  he  would  grant  no  Injunction  to  quiet  Possession  of  an  Office 
in  another  Court. 

Knigut  contra  Bee. 

12  Oct.  1671.     Lord  Keeper  Bridgman. 

Bona  Notabilia  a  good  Plea. 

The  Plaintiff,  as  Executor  or  Administrator,  out  of  an  inferior  Diocese,  came  to  be 
relieved  for  a  Debt ;  the  Defendant  pleaded.  That  there  was  bona  notahilia,  so  that  the 
Plaintiff  could  give  no  Discharge,  and  allowed  ex  parte  :  But  my  Lord  Keeper  declared 
he  was  not  satisfied  of  the  Law  ;  but  there  being  no  Body  for  the  Plaintiff  he  would 
not  defend  it.  And  2d  of  November  following  it  was  re-heard  before  Judge  Archer, 
who  again  allowed  it. 

[72]  DiGBY  contra  Cornwallis. 
4r  Dec.  1671.    Lord  Keeper  Bridgman. 

Executor  may  be  sued  both  in  Chancery  for  an  Account,  and  also  proceeded  against 
in  the  Prerogative,  and  enforce  an  inventory. 

Cestui  que  Trust  of  a  personal  Estate  may  sue  in  Chancery  to  have  an  Account 
against  the  Executor  or  Administrator,  and  at  the  same  Time  sue  in  the  Prerogative 
Court  to  enforce  Executor  or  Administrator  to  bring  in  an  Inventory. 

Tredcroft  contra  White. 

Mich.  &  Hill.  1671.     Lord  Keeper  Bridgman. 

Gratuities  not  to  be  proved. 

Ruled,  that  for  Gratuities  given  by  a  Steward,  as  in  Marquess  of  Winchester  and 

Withers's  Case,  no  Proof  to  be  of  Payment,  but  allowed  upon  the  Party's  Examination 

that  he  gave  them,  and  he  not  to  be  examined  to  the  Particulars,  nor  to  whom  given. 

Quaere- 

And  also  in  this  Case,  Part  of  the  Decretal  Order  (as  it  was  signed  and  inrolled)  was 
left  out  of  the  Entring  Book  in  the  Register's  Office,  which  directed  an  Allowance  to 
the  Defendant :  And  in  respect  of  the  said  Omission  in  the  Order,  the  Master  made  no 
such  Allowance,  but  upon  Exceptions  to  the  Report  the  Allowance  was  made. 

[73]  Yeavely  contra  Yeavely. 
30  Feb.  1671.     Lord  Keeper  Bridgman,  Lord  Chief  Justice  Hale,  Justice  Wylde,  and 

Baron  Wyndham. 

A  Decree  not  to  be  enrolled  after  the  Plaintiff's  Death. 
The  Case  appeared  upon  the  Order  in  fol.  ,  and  a  Verdict  is  for  the  Plaintiff. 

That  his  Father  was  dead  before  the  Signing  and  Inrolling  the  Decree  :  and  it  coming 
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to  hearing  11  Nov.  1G71,  before  the  Lord  Keeper,  and  Chief  Justices  Vaughan  and  Hale, 
before  any  Determination  of  the  Cause,  they  would  be  satisfied  with  Precedents  where 
a  Decree  signed  and  inrolled  after  the  Death  of  the  Party  hath  been,  for  that  Cause 
only  of  the  Death  of  the  Party  before  Signing  and  Inrolling,  reversed. 

And  this  Day  they  produced  for  Precedents,  viz.  Frere  PlaintiiV  again.st  Kwre  De- 
fendant, which  was  heard  20  Januarii,  9  Car.  1  [1634],  where  the  Defendant  Ewre 
would  have  had  the  Administration  of  Frere  to  sign  and  inrol  a  Decree  pronounced  in 
Frere's  Life-time ;  and  upon  a  Reference  to  the  Six  Clerks,  they  certified  they  could 
not  by  the  Course  of  the  Court. 

[74]  13  April,  20  Gar.  2  [1GG8].  An  Inrollment  of  a  Decree  in  10  Car.  1  being  lost, 
tiie  Cause,  after  so  long  time,  ordered  to  be  re-heard. 

22  Febr.  20  Car.  2  [1668].  A  Decree  made,  and  ordered,  That  if  the  Defendant  died 
before  Easter,  yet  that  the  Plaintiff  may  afterwards  inrol  it. 

2  Dec.  21  Car.  2  [16G9].  The  Plaintiff  an  Administrator  ;  and  after  a  Decree 
pronounced  died  before  Entry  of  the  Order,  and  the  Entry  is  suspended  by  the 
Administrator  de  bonis  non,  &c. 

19  Maii,  22  Car.  2  [1670].  Money,  after  a  Decree  inrolled,  certified  due  to  the  Exe- 
cutor of  the  Plaintifl'  ;  and  upon  Exceptions  to  the  Report,  they  being  no  Parties  in 
Court,  disallowed  :  But  these  Precedents  did  not  satisfy,  and  thereupon  the  Bill  is 
dismissed,  unless  Cause. 

Rich  contra  Sydenham. 

23  Maii  1671.     Lord  Keeper  Bridgman. 

An  unconscionable  Security  for  a  small  Sum  should  not  be  helped  in  Equity  to  any 

Tiling  to  attach  upon. 

The  Plaintiff  lent  Sydenham  and  Stidulph  £200,  and  they  gave  him  a  Judgment  of 
£1000  to  pay  £800  within  three  Months  after  either  of  their  Fathers  died,  or  they  were 
married  :  Stidulph's  Father  died,  and  Sydenham  married  [75]  a  Coheir  of  Porter,  who 
had  a  good  Estate,  but  it  was  in  Trustees  Names  in  Point  of  Law,  and  the  Plaintiff's 
Bill  was  to  subject  that  Estate  to  his  Judgment :  But  it  was  held  no  equitable  Considera- 
tion, and  therefore  his  Bill  was  dismissed. 

Williams  contra  Smith. 

Hill.  1671.     Lord  Keeper. 

Relief  against  Securities  got  from  young  Heirs. 

Bill  to  be  relieved  against  several  Securities  got  from  young  Mr.  Williams  presently 
after  he  came  of  Age  :  Wherein  were  cited. 

In  Lord  Coventry's  Time  grounded  on  a  Precedent  in  Lord  Elsemere's  Time 
(Miller  and  Carter's  Case),  where  an  Account  was  directed  to  make  appear  what  was 
paid  upon  Security  so  got. 

Godscall  and  Walker  the  same  ;  also  Walter  and  Somers  the  same. 

But  here  Smith  had  a  Recognizance  and  a  Mortgage,  and  a  Bond  for  different 
Sums  ;  and  there  appearing  no  Surprise  on  Williams  when  the  Mortgage  was  made, 
and  nothing  appearing  but  that  he  was  a  sensible  Man,  the  Money  on  the  Mortgage  is 
decreed  with  Interest ;  but  on  Payment  thereof.  Smith  to  assign,  and  not  to  enable 
himself  to  recover  the  Money  on  the  Bond  of  Recognizance  by  the  Mortgage. 

Morgan  Plaint! IT,  Pindar  Defendant. 

[76]  9  Car.  1  [1633-34].  Per  Lord  Coventry ;  an  Award  examined,  tho'  executed 
by  several  Releases. 

Cooper  contra  ,  in  1671  or  1672. 

An  Award  set  aside. 

A  Butcher  of  Croydon  Defendant,  and  the  Plaintiff  call'd  him  a  Bankrupt,  and  a 
Reference  was  made  to  Arbitrators,  who  awarded  £495  Damages  upon  the  Plaintiff's 
Bill  :  It  was  ordered.  That  notwithstanding  the  Award,  a  Trial  sliould  be  had,  what 
the  Defendant  was  damnified  :  and  he  had  a  Verdict  but  for  £10,  And  the  Plaintiff  was 
relieved  against  the  Award. 

[S.  C.  1  Eq.  Ca.  Abr.  50.    See  Earl  v.  Stacker,  1691,  2  Vern.  251.] 
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Chambers  contra  Greeniiili,. 
i)  Julii,  1 G72.     Lord  Keeper  Bridgman. 

A  Denuurer  was  to  a  Bill  of  Review,  exhibited  on  new  Matter;  tor  that  it  ought 
not  to  be  admitted  where  the  Matter  was  of  the  Knowledge  of  the  Defendant  at  the 
Time  of  the  Answer  and  Hearing,  the'  there  was  then  no  Proof  of  it ;  But  afterward 
the  Proof  came  to  light.  And  herein  was  cited  Colt  &  Colt,  where  the  Defendant  sets 
forth  Deeds  that  made  a  Title  jier  Answer,  but  were  lost  afterwards,  and  a  Decree 
against  them  :  But  coming  to  [77]  light  afterwards,  the  Bill  of  Review  was  admitted. 
JJut  the  Lord  Keeper  said,  this  Case  was  not  like  the  other  ;  and  so  in  Efi'ect 
dismissed  the  Bill,  but  then  gave  Time  to  produce  Precedents. 

Strickland  contra  Lock. 
12  Julii,  1672.    Master  of  the  Rolls. 
Plea  of  a  former  Decree  over-ruled. 

The  Case  is,  a  Lease  was  made  in  M'A'2  to  Trustees,  in  Trust  to  raise  several  Sums, 
and  the  Overplus  to  go  to  the  Heir  of  the  Lessor  :  The  PlaintitFs  Brother,  Son  and  Heir 
and  Nephew  of  the  Lessor,  exhibited  a  Bill  per  (Juardian  in  10G3,  to  have  an  Account 
of  the  Profits  against  the  Lessees,  and  dies  ;  and  the  Plaintiii'  per  Guardian  revives  the 
Suit :  And  the  Account  is  settled  ;  and  the  Plaintiff  at  nineteen  Years  old,  and  his 
Guardian  take  £93  Surplus  of  the  Profits  from  the  Lessees  pursuant  to  the  Decree. 

The  Plaintiff  coming  of  Age  takes  Administration  of  his  Brother,  and  exlubits  a 
Bill  original,  without  taking  Notice  of  the  former  Suit  :  And  the  Defendant,  surviv- 
ing Trustee,  pleaded  the  former  Decree  and  Payment  in  Bar  ;  and  the  Question  was 
at  arguing,  Whether  the  Plaintiff,  having  had  an  Account  as  Heir,  shall  have  it  again 
as  Administrator  1  and  the  Plea  over-ruled.- 

[78]  Porter  contra  Hubbart. 
I  Hill.  1072.     Lord  Chancellor,  Vaughan,  and  Rainsford. 

Assignee  not  to  be  in  a  better  Condition  than  the  Mortgagee. 

A  Cause  re-heard  after  almost  four  Years  Prosecution,  after  hearing  ;  and  it  being 
touching  Redemption  of  a  Mortgage,  how  Interest  should  be  abated  and  an  Account 
stated,  the  Case  was. 

That  the  Plaintiff's  Father  Mortgaged  the  Manor  of  Alfarthing,  1G36,  for  £5000  to 
Dawes,  who  entred  in  1641,  no  Interest  being  then  paid  ;  and  he  injoyed  it  till  1649, 
and  then  the  Executor  of  the  Mortgagee  assigned  it  to  the  Defendant's  Father  for 
£7000,  Part  of  a  Debt  owing  by  Dawes,  that  was  a  Farmer  of  the  Customs. 

The  Defendant's  Father  injoyed  till  1663,  and  charged  the  Lands  with  above  £5000, 
And  in  1667  the  Plaintiff  brought  a  Bill  to  redeem,  which  was  heard  in  IGGi)  by  Justice 
Rainsford,  and  a  Redemption  decreed,  and  Interest  from  1642  to  48  to  be  moderated 
to  £4  per  cent.,  and  Profits  to  be  accounted  for. 

The  Defendant  appealed  to  the  Lord  Keeper  Bridgman,  who,  as.sisted  with  Moreton, 
Tyrrel,  and  Wylde,  ordered  Interest  to  be  set  against  the  certain  Profits,  from  1641 
to  49,  the  Defendant's  Father's  Purchase,  but  casual  Profits  to  be  accounted  for. 

[79]  And  what  the  Interest  of  the  £5000  came  to  before  1G41,  to  be  taken  as  Prin- 
cipal in  1649  at  the  Assignment ;  and  Interest  to  be  computed  from  that  Time  for  the 
£5000,  and  Interest  then  due. 

The  Plaintifl",  after  four  Years  Proceedings  upon  this  Order  appealed  to  my  Lord 
Shaftsbury,  vt  sujyra. 

Who  upon  the  Hearing  declared.  That  no  Assignee  of  a  Mortgage  should  be  in  a 
better  Condition  than  the  Mortgagee ;  and  ruled  Interest  to  be  paid  but  for  the  first 
£5000  from  the  Beginning  ;  tho'  Precedents  were  cited,  viz. 

Warder  and  Sayer,  Mich.  13  Car.  2  [IGGlJ,  by  Ma.ster  of  the  Rolls.  Hamond  and 
Conningsby,  Mich.  18  Car.  2  [1666],  Lord' Chancellor,  and  Master  of  the  Rolls. 
Smith  and  Pemberton,  East,  17  Car.  2  [1665],  Lord  Chancellor,  as  express  in 
the  Case. 

But  it  is  otherwise  if  the  Mortgagor  came  into  the  Assignment. 
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And  as  to  the  Abatement  of  Interest,  it  was  alledged,  That  an  Ordinance  about 
1653  gave  Power  to  abate  Interest  for  the  troublesome  Times  between  42  and  48  as 
the  Circumstances  required  :  And  Precedents  were  cited,  viz. 

Mansell  and  Jenkins,  22  Julii,  21  Car.  Master  of  tiie  Rolls. 

[80]  Upon  a  Mortgage  in  1634,  and  then  a  Redemption  decreed,  and  Interest 
mitigated  to  £4  per  cent,  from  42  to  48,  but  there  both  Parties  were  in  the  King's 
Service,  and  the  Lands  sequestred  for  the  Mortgagee's  Delinquency,  .so  that  no  Profit 
was  made  of  the  Land. 

Lord  Cobham  and  Lord  Ross,  15  Julii,  and  1  Julii,  15  Car.  2. 

The  Lord  Chancellor  Clarendon  and  Master  of  the  Rolls  ;  to  redeem  a  Mortgage 
made  in  December  1642,  where  it  was  so  mitigated,  that  there  the  Mortgagee  proniised 
to  enter,  and  agreed  so  to  do,  but  did  not,  whereby  the  Lands  were  sequestred. 

Lord  Cornwalhs  and  Miller,  1G68,  made  upon  the  Precedent  of  Mansell  and  Jenkins, 
and  without  Opposition,  being  upon  an  Extent  and  for  a  Tailor's  Bill. 

And  the  Case  of  the  Earl  of  Derby,  &c..,  where  Interest  was  quite  taken  away. 

J3nt  these  where  upon  the  Reason,  that  the  Rents  of  the  Lands  were  lo.st,  or  but 
little  could  be  made  :  But  in  this  Case  of  Porter's,  the  Lands  yielded  as  much  all  that 
Time  as  at  any  other,  and  the  Mortgagee  in  Possession  in  1641,  so  that  there  was  no 
Loss  by  the  Land  more  than  Taxes. 

[81]  But  Mr.  Porter's  Father  was  in  the  King's  Army,  being  a  Bed-Chamber-Man, 
and  was  a  Sufferer  in  his  Person  ;  and  therefore  Interest  was  mtxlerated  to  £6  per 
cent,  from  1642,  not  only  to  48,  but  from  thence  to  £5,  and  so  until  this  Time. 

But  Qucere,  By  what  Power  could  it  be  moderated  from  1648  to  1651  contrary 
to  the  Law,  and  never  one  Precedent  in  it  ?     Vide  ante. 

But  Mr.  Keck  argued,  That  it  ought  to  be  but  at  £6  from  1636,  for  that  by  the  Act 
made  1660  or  1661  to  settle  it  at  £6,  it  looked  back  to  all  Contracts  before  that  Time  ; 
and  that  it  was  the  Constant  Practice  in  the  Exchequer  ;  and  that  he  was  overruled 
in  it  by  the  Lord  Chief  Baron  Hale,  who  drew  that  Act,  and  said  that  it  was  the  Inten- 
tion of  it. 

And  tlie  Lord  Chief  Justice  Vaughan  argued  for  the  total  taking  away  the  Interest 
between  1642  and  48,  for  that  most  Men  then  buried  their  Money,  and  so  made  no 
Interest  of  it. 

But  then  a  Man  might  have  taken  it  up  as  Occasio;n  served,  when  as  lent  upon  a 
Mortgage,  he  could  not  have  it  when  he  would.  Arid  these  rules  being  given,  on 
Account  was  directed  both  of  casual  and  accidental  Profits  from  1641. 


[82]  Young  contra  Cooke. 

9  Apr.  1673.     Lord  Chancellor  Ashley  and  Justice  Atkins. 

Relief  on  an  Award. 

Upon  a  Demurrer  to  a  Bill,  to  be  relieved  against  an  Award-Bond  for  excessive 
Damages  given  ;  and  ordered.  That  the  Defendant  should  answer,  but  the  Benefit 
of  the  Demurrer  saved  to  the  hearing  :  LTpon  which  the  Cases  of  Morgan  ccmtra  I'indar, 
and  Cooper  contra  the  Butcher  of  Croydon,  were  cited. 

SfflTH  contra  H anbury. 

16  Octob.  1673.    Justice  Ellis. 

Dower  on  an  Equity  of  Redemption. 

The  Plaintiff  bought  the  Equity  of  Redemption  of  a  Mortgage  in  Fee,  and  upon 
an  Account  directed  of  Profits  taken  under  the  Mortgage,  by  an  Order  on  hearing, 
26  November  1670,  it  was  also  ordered. 

That  the  Master  examine,  whether  the  Wife  of  the  Mortgagee  did  recover  Dower 
out  of  the  Premisses,  and  what  Satisfaction  was  made  for  that  Dower,  and  certify  how 
he  finds  the  same. 

The  Master  stated  the  Matter  specially,  That  the  Wife  recovered  Dower,  and  it 
was  paid,  the  Sheriff  having  set  it  out. 

[83]  And  then  the  Question  was,  Whetlier  this  should  go  to  discliarge  tlie  Mort- 
gage 1    And  she  having  recovered  by  Law,  and  received  it  without  Opposition  of  the 
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Mortgapior  or  his  Heirs,  it  was  ruled.  That  it  should  not  go  towards  Discharge  of  tlie 
Mortgage,  tho'  the  Heir  of  the  Mortgagee  did  not  prevent  her  Dower. 

And  it  was  said,  That  the  Ileir  of  the  Mortgagor  might  recover  it  of  the  Doweress  : 
But  quare,  whether  tlie  Statute  bars  it  or  not  'i 

But  note  ;  in  this  Case,  she  was  a  Party  to  tlic  Bill,  but  not  brouglit  to  hearing. 

Sherman  contra  Cox. 

Lord  Keeper  Finch.     24  Octob.  1G74.     26  Car.  2. 

Equity  of  Redemption  barr'd. 

Robins  mortgaged  his  Estate. 

Aug.  5,  to  Smith  for  ninety-nine  Years, 

Nov.  5,  to  Partridge  for  forty  Years, 

1G54  and  55,  to  Sherman  the  Plaintiff's  Husband  for  £1500,  and  afterwards  to  one 
Browning  :  Browning  buys  in  the  two  first  Mortgages. 

1G(J4.  Sherman  the  Plaintiff,  Administrator  durante  Minoritate,  exhibits  a  Bill 
against  Robins  and  Browning,  and  sets  forth  a  Title  to  discover  Defendants  Title  and 
redeem,  and  the  Defendants  answer  ;  but  [84]  no  further  Proceedings  were  by  tlic 
Plaintitf ;  Browning  has  Notice  of  the  Plaintiff's  Title. 

l()ti(;.   Browning  exhibits  a  Bill  against  Robins  alone,  to  redeem  or  be  precluded. 

16(57.  lie  obtained  a  Decree,  and  the  Account  stated  of  what  was  due  by  a  Report : 
And  afterwards  Robins  got  a  Reference,  and  the  Time  set  to  pay  the  Money  or  be 
barred. 

All  this  Time  Robins  was  in  Possession. 

1667.  After  Preclusion  of  the  Defendants,  Cox  bought  Browning's  Interest. 

1669.  The  Plaintiff"  brings  a  Bill  to  redeem. 

The  Defendant  pleads  his  Purchase  and  the  Equity  of  Redemption  barred. 

Qucere,  Whether  Browning  should  have  made  the  now  Plaintiff  Party  to  the  Bill 
to  preclude,  and  whether  the  Plaintiff  ought  to  be  let  in  to  redeem  1 

Lord  Keeper  declared. 

The  Case  was  to  be  judged  by  comparing  them  on  both  sides,  and  so  to  chuse  the 
least  Inconvenience. 

1.  He  said  it  was  extream  mischievous  to  the  Mortgagee  to  make  all  Parties,  that 
had  Interest,  Parties  ;  for  so  every  Mortgagee,  in  case  of  often  Mortgages,  was  con- 
tinually a  Bailiff,  and  his  Work  never  at  an  End. 

[85]  2.  But  said.  That  he  would  be  helped  at  last  in  having  his  Principal,  Interest 
and  Cost:  For  he  may  come  in  as  to  the  first,  second,  third,  fourth,  &c..  Mortgages. 
But  in  the  other  case,  if  the  Plaintiff'  should  not  be  relieved,  it  would  be  an  irreparable 
Loss  and  Ruin  ;  and  therefore  thought  Trouble  and  Pains  less  prejudicial  than  Ruin 
and  Total  Loss. 

So  over-ruled  the  Plea. 

But  declared.  That  the  Account  stated,  and  Report  per  Decree,  should  bind,  unless 
the  Plaintiff  should  prove  a  great  Collusion ;  and  declared.  He  would  consider  of  a 
Way  to  make  Men  take  Care  to  redeem  Mortgages,  either  by  making  it  a  Rule, 

1.  That  Interest  upon  Interest  should  be  allowed,  &c.,  Or, 

2.  By  taking  away  the  Rule,  that  Mortgagees  should  answer  for  what  they  shoidd 
or  might  receive  without  their  wilful  Default :  And  he  ordered,  That  the  Mortgagee's 
Account  upon  Oath  should  bind,  unless  disproved  by  two  Witnesses. 

In  arguing  this  Case  were  cited  divers  Cases  about  1672. 

Roscarrick  and  Barton  ;  where  Barton  liad  a  Decree  for  Preclusion  of  an  Equity 
of  Redemption  of  a  Mortgage  of  a  dry  [86]  Reversion  made  in  1648,  after  a  Woman's 
Death,  who  lived  till  1668,  and  Roscarrick's  Bill  was  to  redeem  as  Issue  in  Tail. 

And  upon  the  Plea,  the  Question  was.  Whether  the  Plaintiff,  as  Issue  in  Tail,  should 
have  been  Party  to  the  Decree  that  precluded  the  Equity  1  And  resolved  he  need  not, 
for  that  Barton  could  not  have  forced  him  to  redeem,  for  the  Mortgagor  might  have 
Issue  ;  and  so  tlie  Plaintiff  had  no  Title  till  the  Mortgagor  died. 

At  the  Rolls. 

Lord  Ilollis.  Where  it  was  declared  the  third,  &c.,  Mortgagee,  that  had  bouglit 
in  the  first  Mortgage  to  bar  Equity,  was  not  obliged  to  make  the  second  Mortgagee 
Party  to  that  Bill  and  Decree. 
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Edwards  contra  Allex. 

19Jun.  1675.     Lord  Finch. 

Estate  for  Life  in  a  De\-ise. 

A  Devise  to  such  of  the  Children  of  A,  viz.  B,  C,  and  D  :is  shall  he  hving  at  the 
Death  of  E. 

Is  but  an  Estate  for  Life  to  the  Cliildren. 

But  adjudged,  That  in  that  Case,  the  Word  Cliildren  extended  to  Grandchildren. 

[87]  Taylor  and  Hodges,  4  Car.  1  [1628-29],  was  cited,  where  a  Devise  to  four 
Sons  was  adjudged,  That  the  three  younger  had  but  an  Estate  for  Life,  and  the  elder 
being  Heir,  the  Inheritance  belongs  to  him. 

Ellard  Plaintiff  and  Warren  Defendant. 

Term.  Mich.  1681. 

Sequestration. 

A  Decree  against  the  Defendant  for  £500,  was  prosecuted,  to  a  Sequestration,  and 
the  Sequestrators  in  Possession  of  Lands  of  the  Defendant,  which  the  Defendant  held 
for  a  Term  ;  and  upon  Motion  ordered,  That  the  Commissioners  of  Sequestration  do 
sell  the  Term  towards  Satisfaction  of  the  Decree. 

Harvey  contra  Harvey. 
Sequestration. 

A  Decree  against  the  Defendant,  and  a  Sequestration  upon  it,  and  the  Sequestrators 
in  Possession  of  a  great  House  in  St.  James's  Square,  which  was  the  Defendant's  for 
Life  :  And  upon  Motion  ordered.  That  the  Master  allow  a  Tenant  for  the  House,  and 
the  Sequestrators  to  make  a  Lease,  and  the  Tenant  to  enjoy. 

[88]  Countess  of  Suffolk  against  Harding  &  Ux'. 

Jun.  1635. 

Value  of  Lands  charged  with  a  Eent,  no  Cause  for  a  Bill  of  Keview. 

Upon  a  Bill  of  Eeview,  the  Defendant  had  a  Decree  for  £1800,  and  £200  per  Annum 
out  of  a  Manor,  which  the  now  Plaintiff  pretends  not  to  be  worth  £50  per  Annum, 
and  to  charge  the  Countess  with  the  Rent  and  Arrear,  who  was  no  Party  to  the  Grant 
of  the  Rent-charge,  and  therefore  brought  a  Bill  of  Eeview. 

Answ.  That  the  Value  was  no  new  Matter,  and  that  it  was  not  excepted  to  in  the 
former  Suit,  and  therefore  now  remediless ;  as  in  the  Case  of  an  Executor,  who  if 
he  do  not  plead  at  first,  that  he  hath  not  Assets,  shall  not  afterwards,  when  the  Debt 
is  decreed  against  him,  be  admitted  to  plead  not  Assets.  Ordered,  That  if  the  Countess 
give  not  Security  to  perform  the  Order  of  the  Court,  the  Bill  be  dismissed. 

Greexhill  against  Church. 

11  Feb.  1635. 

EeUef  on  an  Award. 

The  Bill  was  to  be  reUeved  against  an  Award  submitted  to  by  the  Parties,  and 
Bonds  given  to  perform  it.  Court  declared.  They  would  neither  confirm  nor  over- 
throw such  Awards,  unless  [89]  Circumvention  "or  Corruption  were  proved.  But 
otherwise  if  the  Award  was  made  by  Order  of  Court. 

Nichols  against  Chamberlain. 

21  May  1646.     Before  Commissioners. 

A  Debt  due  from  an  Executor  to  a  Testator,  Assets  in  Equity  to  pay  Legacies. 

Chamberlain  was  indebted  to  Aiskew  £1000,  and  Aiskew  makes  his  Will,  and 
deviseth  divers  Legacies,  and  makes  Chamberlain  his  Executor,  and  dies.     The  PlaintiH', 
a  Legatee  of  Aiskew.  demands  his  Legacy,  and  Chamberlain  denies  to  pay  it,  and  saith 
C.  I.— 24 
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he  hath  no  Assets,  pretending  the  Debt  he  owed  to  be  released  by  his  being  Executor, 
and  .so  not  liable  to  pay  Legacies  :  And  it  was  ordered.  That  it  was  Assets.  And  upon 
an  Appeal  to  the  House  of  Lords,  it  was  referred  to  Baron  Trevor,  Judge  Pheasant, 
and  RoUe,  who  certified  it  to  be  a  Charge  in  Equity. 


E.\Ri,  OF  Suffolk  contra  Sir  Richard  Green vii.i.  &  U.\'. 

16  Jun.  17  Car.  1  [1G41].    Lord  Keeper,  Justice  Hutton,  and  Whitlock. 

The  Defendant,  the  Lady  Greenvill,  whilst  she  had  a  Decree  against  the  Plaintiff 
for  £600  per  Annum  ;  against  which  Decree  the  Plaintiff"  prayed  to  be  discharged, 
in  respect  of  a  Deed  of  [90]  Assignment  of  the  Benefit  of  that  Decree,  made  by  the 
Lady  before  her  JLarriage,  unto  one  Cutford,  upon  a  verbal  Agreement,  between  the 
Defendants  before  their  Marriage  that  she  should  have  the  Power  and  sole  Dispose 
thereof,  which  Cutford  and  the  Lady  had  released  to  the  Plaintiff';  and  the  Plaintiff' 
not  having  the  Deed  to  produce,  and  alledging  the  Defendant  Sir  Richard  had  gotten 
it  and  concealed  it ;  and  the  Defendant  denying  it,  ordered.  That  the  Defendants  and 
Cutford  be  examined  upon  Interrogatories  for  Discovery  of  the  Deed  or  a  Copy  thereof  ; 
and  accordingly  were  examined,  and  the  Matter  not  being  at  all  clear'd  thereby,  nor 
what  was  the  Contents  of  the  Deed,  more  than  at  the  former  Hearing,  the  Court 
maturely  considered  the  Points  in  Question  ;  and  conferring  now  together,  were 
unanimou.sly  of  Opinion,  That  there  was  neither  sufficient  Matter  nor  Proof,  at  last 
Hearing  or  now,  to  bar  the  Defendant  Sir  Richard  of  the  said  Decree,  or  reheve  the 
Plaintifl" ;  and  that  the  Arrears  of  the  £()00  per  Annum  decreed  to  the  Lady,  being 
in  its  own  Nature  a  Thing  in  Action,  and  so  to  be  come  by  meerly  by  the  Process  of  the 
Court,  cannot  in  Law  be  assigned  over  ;  so  that  the  Assignment  to  Cutford  (if  proved) 
was  void  in  Law,  and  being  so  ought  not  to  be  mentioned  against  the  [91]  Rule  of  Law 
in  a  Court  of  Equity,  no  Consideration  appearing  to  Support  the  same,  which  should 
make  it  better  in  Equity  than  at  Law.  The  said  Sir  Richard's  verbal  Agreement,  in 
Consideration  of  the  said  Marriage,  being  in  Subver.sion  of  the  Grounds  of  Law  and 
Right  of  Marriage  ;  and  that  unless  the  Agreement  had  been  transacted  by  a  legal 
Assurance,  and  good  in  Law,  it  was  not  fit  for  a  Court  of  Equity  to  give  any  such  Power 
to  a  Feme  Covert  as  the  Lady  pretended  to.  And  whereas  Things  in  Action,  tho' 
not  assignable,  were  sometimes  turned  over  by  Letter  of  Attorney,  all  the  Court  de- 
clared, That  if  it  had  been  so,  yet  presently  by  the  Marriage  the  Letter  of  Attorney 
had  determined  ;  and  that  all  Covenants,  Promises  and  Agreements,  made  by  Sir 
Richard  to  his  Lady,  before  Marriage,  touching  her  Disposal  of  her  Estate,  were  ex- 
tinguished by  the  Marriage  :  And  that  if  Cutford  had  an  effectual  Letter  of  Attorney, 
and  the  same  had  Continuance,  he  could  not  in  his  own  Name  release  to  the  Plaintiff  : 
And  therefore  that  being  void,  he  remained  a  Party  interested,  and  ought  not  by  his 
own  Oath,  being  but  a  single  Witness  (none  but  he  Swearing  to  the  Contents  of  the 
said  Deed),  to  be  admitted  a  Witness  for  that  Purpose,  there  being  also  other  Exceptions 
against  him,  in  [92]  respect  of  former  and  continued  Differences  between  Sir  Richard 
and  him  :  And  the  Court  held  it  very  dangerous  to  admit  the  Contents  and  Sufficiencies 
of  Deeds  to  be  proved  by  Testimony  of  Witnesses,  the  Construction  of  Deeds  being 
the  Office  of  the  Court ;  and  the  Fact  touching  Execution  pertained  only  to  the  Proof 
of  Witnesses ;  and  so  the  Bill  was  dismissed,  and  Sir  Richard  at  Liberty  to  prosecute 
the  Decree  against  the  Earl. 


Offley  contra  Jenney  .\nd  Baker. 
19  Octob.  1G47. 

The  Plaintiff  and  Offley,  Jenney  the  Defendant's  Son,  an  Infant  of  five  Years  old, 
are  Executors  of  Sir  John  OfHey,  and  the  Plaintiff  exhibits  his  Bill  to  be  relieved  for 
a  Debt ;  and  a  Demurrer  thereto,  because  the  Infant  Executor  was  no  Party  :  And 
the  Bill  being  amended,  another  Demurrer  was.  That  the  Infant  did  not  charge  in 
the  Bill  by  his  Guardian  ;  and  the  Father  not  being  thought  fit  to  be  Guardian,  the 
antientest  Six-Clerk  is  ordered  to  be  Guardian. 

All  Executors  must  sue  and  be  sued. 


3  CHAN.  EEP.  93.  SMITH  V.  ATTERBY  739 

[93]  SinxH  contra  Atterby. 
24  Car.  1,  1649. 

A  De^-isetli  Lands  to  hi.s  Wife  for  Life,  and  after  to  his  eldest  Son,  witli  Condition; 
That  if  his  Wife  should  be  with  Child,  £80  should  be  paid  by  the  eldest  Son  and  Heir 
at  Law  to  the  Child  after  the  Mother's  Death.  The  Wife  had  a  Child  ;  and  after  the 
.Mother  and  eldest  Son  convey  away  the  Land  to  a  Purchaser  ;  and  upon  Notice 
proved  of  the  Will,  a  Decree  was  made  for  the  Daughter  for  her  Money  devised,  and 
declared.  It  was  a  Trust  devised  to  go  with  the  Lands  ;  and  yet  this  Will  was  void  in 
Law  as  to  the  Legacy,  seeing  he  who  was  to  have  the  Benefit  of  the  Breach  of  the 
Condition,  was  the  Party  (as  the  Heir)  which  should  pay  the  Legacy. 

The  Ground  of  the  Statute  of  Wills,  which  is  32  H.  8,  cap.  1,  is  for  the  good  of 
Children  and  Posterity  :  In  this  Case  there  were  no  Children,  but  the  nearest  of 
Posterity. 

[94]  Robinson  contra  Fletcher. 

1653.     Lords  Commissioners. 

A  Deed  decreed  not  to  be  given  in  Evidence  to  bar  a  Title  of  Dower. 

The  Plaintiff,  formerly  the  Wife  of  one  Fletcher,  who  had,  before  his  Marriage, 
been  questioned  for  Treason,  and  thereupon  made  a  Deed  to  his  younger  Son  of  his 
Lands,  and  then  marries  the  Plaintiff  ;  and  being  acquitted  afterwards  dies,  and  the 
Plaintiff  brings  a  Writ  of  Dower  against  the  Heir,  whereupon  the  .said  Conveyance 
is  given  in  Evidence  to  bar  her  :  And  thereupon  she  brings  a  Bill  in  this  Court,  and 
it  is  decreed,  That  that  Deed  shall  not  be  given  in  Evidence. 

E.\RL  OF  Carlisle  contra  Goble  &  Ux'  and  Othek.s,  Executors  of  Ajidrews. 
Hill.  1659.     Lords  Commissioners,  Widdrington,  Tyrril,  and  Fountaine. 

The  Plaintiff  mortgaged  Lands  to  Andrews  in  Fee  for  £1000,  and  covenanted  and 
gave  Bond  to  pay  the  Money,  and  forfeited  the  same.  Andrews  dies,  leaving  Goble's 
Wife  his  Heir  at  Law  :  Goble  and  his  Wife  exhibited  a  Bill  against  the  Plaintiff  to  have 
the  .Money  paid,  or  that  the  Plaintiff  be  foreclosed  of  the  Redemption.  It  was  decreed 
on  that  Bill,  [95]  That  if  tlie  Plaintiff  the  Earl  did  not  pay  them  the  Money  by  a  Day, 
that  then  he  should  be  foreclosed,  and  the  Land  be  held  absolute  against  him.  After- 
wards the  now  Plaintiff,  discovering  that  Andrews  the  Mortgagee  had  made  a  Will 
and  an  Executor,  which  was  lately  proved,  and  had  thereby  given  the  Mortgage  Money 
to  his  Executor,  exliibited  this  Bill  against  the  Defendants  (the  Time  given  for  Payment 
of  the  .Money  being  past)  setting  forth  the  Matter  !//  supra  ;  and  that  the  Executor 
is  no  Party  to  the  Decree,  nor  was  it  then  known  that  there  was  either  Will  or  Executor, 
and  so  to  be  relieved  against  that  Decree,  and  to  be  directed  to  which  to  pay  the  Money. 
and  have  the  Bond  up,  was  this  Bill  ;  which  was  an  original  Bill,  and  not  a  Bill  of  Review. 
To  the  Bill  the  Defendants  pleaded  the  Decree  ;  and  on  hearing  the  Plea,  it  was  argued. 
That  it  is  a  Case  of  extraordinary  Consequence,  and  if  the  Executor  have  the  Right  by 
Bond,  Covenant  and  Will,  the  Court  cannot  take  it  from  him  ;  and  if  the  Heir  had 
the  Land,  the  Plaintiff  was  liable  to  the  E.xecutor  for  the  Money  upon  the  Bond  and 
Covenant,  and  so  to  a  double  Payment,  which  was  hard  :  And  the  Court  was  of  Opinion, 
That  in  this  Case  no  Bill  of  Review  would  lie  ;  for  that  the  Executor  was  no  Party  to 
tlie  first  Bill  :  [96]  And  was  also  of  Opinion,  That  in  this  Case  the  Plaintiff  could  not 
have  his  Land  again,  for  that  it  was  forfeited  since  the  Decree  ;  and  if  the  Executor  had 
the  Right  to  the  Mortgage  Money,  he  might  by  Bill  obtain  a  Decree  against  the  Heir 
for  the  Land  ;  or  if  it  were  sold  "for  the  Price  of  it,  yet  the  Court  would  not  put  the 
Executor  to  take  that  Course,  for  that  he  had  a  Remedy  at  Law  for  the  Bond  and 
Covenant,  which  the  Court  could  not  hinder  him  of.  Ordered,  That  the  Heir  should 
answer  without  Prejudice  to  his  Plea  :  Afterwards  at  another  Day  the  Plaintiff  moved 
to  be  admitted  to  a  Bill  of  Review.  Ordered  that  the  Heir  bring  the  Deed  ot  .Mortgage 
into  Court,  and  that  the  Bond  be  also  brought  in,  and  that  the  Heir  should  sell  tl>e  I-ind 
and  bring  in  the  Money,  there  to  remain  whilst  the  Executor  and  Heir  interpleaded 
for  the  same, 
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[97]  IIatrkd  contra  Devaux  and  Colladen. 

lG5y.     Gonuiiissiouers  Widdrington,  Tyirel,  and  Fountaiue. 

A  Defendant  injoined  not  to  plead  the  Statute  of  Limitations. 

Tiie  Plaintiff,  being  left  to  his  Action  of  ihe  Case  at  Law,  moved,  That  inasmuch 
as  the  Bill  here  was  exhibited  within  the  Time  limited  by  the  Statute  of  Limitations, 
and  that  pending  the  same,  the  Time  was  elapsed,  the  Defendant  might  be  ordered 
not  to  plead  the  Statute  at  Law. 

Maynard  for  the  Defendant.  The  Bill  is  only  to  examine  Witnesses,  to  preserve 
their  Testimony,  and  not  to  be  relieved  ;  and  this  Court  cannot  controul  an  Act  of 
Parliament ;  and  the  Plaintiff  ought  to  have  lodged  Ids  Original  in  Time,  as  he  might. 

Fountaine.  If  he  had  done  so,  the  Defendant  would  have  brought  it  on  by  Proviso 
before  it  was  ready  ;  and  it  was  the  Practice  of  this  Court  in  like  Cases  to  injoin  the 
Defendant  from  pleading  the  Statute,  and  cited  a  Case  between  Chambers  and  Abdy, 
which  he  said  was  soon  after  the  Statute  was  made. 

Widdrington.  It  was  a  Doubt  in  Doctor  and  Student,  wliether  the  Chancery 
could  relieve  against  a  Statute  Law. 

[98]  Jioskins  for  the  Plaintiff.  It  was  the  Lord  Coventry's  Rule  in  like  Cases, 
That  if  the  Defendants  would  not  consent  to  waive  that  Plea  at  Law,  lie  would  retain 
the  Cause  in  tliis  Coiut,  and  decree  it  here  :  ordered.  That  tlie  Court  be  attended 
with  Precedents.  And  upon  Sight  of  Precedents,  ordered  a  Case  to  be  made,  and  the 
Court  would  advise  with  the  Judges  thereupon. 


[99]  CASES     in     CHANCEEY,     Decreed    by 
WILLIAM   COWPER   LORD    KEEPER; 

and  now  Lord  Chfincellor  of  Great  Britain. 


Crosby  con.  Jonathan  Middleton,  Collison  &•  Al'. 
A  Bill  in  Equity  to  be  relieved  against  an  Accident  or  Fraud  in  the  Writer  of  a  Bond, 
who  left  out  one  of  the  intended  Obligors  Names  ;  who  yet  afterwards  liad  proposed 
better  Security,  the  other  Obligor  being  broke  and  run  away. 

A  Bond  for  £o  was  sealed  and  delivered  by  the  Defendant  Jonathan  and  liis  Brother 
Thomas,  for  whom  he  was  to  be  bound  ;  but  Collison,  who  drew  the  Bond,  left  out 
Jonathan's  Name  :  Thomas  and  the  Plaintiff  had  several  Dealings  together  for  many 
Years  afterwards,  till  Thomas  [100]  broke  and  went  to  Jamaica  in  a  Ship,  whereof  the 
Plaintiff  was  Part-owner,  and  after  that  sold  liis  Part  to  one  Raycoks  in  May  1700. 
Mr.  W.  being  come  to  the  Defendant  Jonathan,  and  having  folded  down  the  Bond 
shewed  liim  the  Condition,  with  his  Hand  and  Seal,  and  demanded  the  iloney  or  fresh 
Seoirity  ;  which  he  agreed  to,  and  propos'd  Mr.  Raycoks,  who  demanding  a  Sight 
of  the  I3ond  found  the  Mistake,  and  dissuaded  tlie  Defendant  from  entring  into  new 
Bonds  :  Mr.  Bird  the  Lawyer  advising  him  that  the  Bond  was  void  against  liim  ;  where- 
upon the  Plaintiff  exhibits  liis  Bill  to  be  relieved  against  the  Fraud  in  Collison,  and  to 
have  a  Performance  of  the  Defendant  and  Jonathan's  last  Agreement.  And  Mr. 
Vernon  for  the  Plaintiff  insisted,  They  were  proper  in  a  Court  of  Equity  to  be  help'd 
against  an  Accident  or  Fraud  :  To  which  the  Lord  Keeper  agreed.  Mr.  Dobbins 
for  the  Defendant,  That  the  Party  was  never  bound,  had  committed  no  Fraud  ;  but 
on  the  contrary  was  circumvented  into  the  last  Agreement :  For  had  he  known  that 
his  Name  was  not  in  the  Bond,  he  never  would  have  treated  :  Urged  the  Presumption, 
That  it  was  paid,  and  the  Staleness  of  the  Demand.  If  a  man  made  a  voluntary  Deed 
or  Gift  in  Writing  wliich  is  not  effectual,  tliis  Court  [101]  ^"H  not  assist,  and  they  have 
not  proved  the  Allegation,  that  they  had  refused  to  lend  Thomas  the  Money,  unless 
the  Defendant  would  become  bound  for  it,  nor  any  Treaty  thereon,  nor  Money  lent, 
nor  Contract  proved,  nor  Bond  nor  Evidence,  nor  any  Demand  nor  Interest  paid  in 
forty-nine  Years  ;  and  that  would  be  a  sufficient  Time  to  ground  a  Presumption  of 
Payment,  even  at  a  Nisi  priits,  if  the  Parties  had  been  able,  and  we  prove  Dealings  of 
Thomas  with  the  Plaintiff"  almost  ever  since. 

Lord  Keeper  the  Defence  will  not  prevail,  for  his  Hand  and  Seal  is  sufficient  Evidence, 
and  the  Omission  of  his  Name  in  the  Bond  a  sufficient  Accident  for  Equity  to  relieve 
against.  I  must  decree  it  against  }ou  upon  the  first  Agreement,  for  forty-nine  Years 
is  not  a  sufficient  Time  to  ground  a  Presumption  of  Payment  in  Equity,  as  you  would 
have  it ;  but  you  may  take  an  Issue  and  try  Payment  or  Non-Payment  next  Assises. 
Issue  accordingly. 

[102]  Sir  Charles  Orby  &  Al'  contra  Lord  Mohun. 
Lord  Chief  Justice  Trevor's  Argument  to  the  Question,  arising  upon  a  Settle- 
ment by  Lease  and  Release  of  C.  Earl  of  M. 

In  this  Case  the  Lord  Keeper  desired  the  Assistance  of  the  two  Justices  :  And  the 
Lord  Chief  Justice  Trevor  first  begun,  and  said,  The  Question  in  this  Case  does  arise 
upon  the  Settlement  of  Charles  Earl  of  Macclesfield,  who  by  Lease  and  Release  of  the 
23d  and  24th  Apr.  8.3,  settled  all  his  Lands  in  Cheshire  on  Sir  Henrv  Hobart  and  R. 
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Mason  Esq.  and  their  ili'irs.tntlif'  Intent  tliat  a  ccininiuM  Kpcnveiy  should  be  siiU'cnHl  to 
the  Use  of  liiniself  for  Life  ;  Remainder  to  Charles  Lord  Brandon  his  first  Son  for  Life  ; 
Keinainder  to  Fittnn  his  second  Son  for  Life  ;  l-teniainder  to  their  Ivespective  Issues 
Male  ;  Remainder  for  ninety-nine  Years  to  the  Trustees,  for  raising  £12,000,  to  be  dis- 
posed of,  as  Earl  Charles  should  by  Writing  or  Will  appoint  :  And  there  is  a  Power  in 
the  Settlement,  whereon  the  Question  arises,  whereby  it  is  reserved  to  Earl  Charles, 
Lord  Charles  and  Fitton,  severally,  as  they  shall  come  into  Possession,  to  make  Leases 
for  three  Lives  or  twenty-one  Years,  or  any  other  Number  of  Years,  determinable  on 
three  Lives,  in  this  Manner  :  First,  of  all  or  any  of  the  Lands  antiently  and  accustom- 
ably  demis'd,  whereof  fines  have  been  [103]  usually  taken,  reserving  the  antient, 
usual  and  accustomablc  Rents  or  more.  Secondly,  Of  all  the  other  Lands,  reserving 
the  must  imj)roved  Rents  tliat  can  be  got,  and  that  the  Tenants  should  .seal  and  execute 
Counterparts  of  their  Leases.  It  happened,  that  there  was  no  Recovery  suffered, 
but  there  is  a  Clause  in  the  Settlement.  j)roviding.  That  till  a  Recovery  had,  the  Trustees 
against  whom  it  was  to  be.  shall  stand  seised  of  all  the  said  Estates,  in  such  Manner 
as  the  Recoverers  might  be,  after  such  Recovery  had. 

Earl  Charles  afterwards  devised  by  his  Will,  That  the  Sum  of  £8000  should  be  paid 
to  the  Lady  Gerrard,  and  £4000  to  his  Son  Fitton,  immediately  after  his  Death,  and 
directed  the  same  to  be  raised  and  paid  pursuant  to  the  said  Trust,  and  soon  after  died  ; 
and  so  the  Estate  came  to  Lord  Charles  Brandon,  who  being  also  intitled  to  the  Remainder 
in  P'ee,  as  being  Heir  to  his  Father  (to  whom  and  his  Heirs  such  Remainder  was  limited 
by  the  Settlement),  devised  the  said  Remainder  to  my  Lord  Mohun.  and  died  after- 
wards without  Issue  ;  and  so  the  Estate  came  to  Fitton,  Earl  of  Macclesfield,  for  Life, 
who  made  two  Leases  thereof,  one  Lea.se  of  the  Estate  not  antiently  and  accustomably 
let.  reserving  thereon  the  [104]  best  improved  Rents  ;  the  other  bearing  Date  21 
December  1702,  wherein,  taking  Notice  of  the  Power  in  the  whole,  and  as  to  both 
Parts  of  the  Power,  and  that  pursuant  thereunto,  and  to  execute  the  said  Power,  he 
demised  all  the  Lands  in  the  said  Settlement  to  Sir  Charles  Orby  and  Mr.  Orby,  severally 
and  not  jointly,  reserving  the  several  antient  and  accustomable  Rents,  and  does  not 
specify  what  those  Rents  are. 

I  am  to  give  my  Opinion  herein,  and  to  that  End  must  take  Notice,  That  there 
were  two  Points  insisted  upon  by  the  Counsel  for  the  Plaintifl's  :  First,  As  to  the  £4000 
(for  my  Lady  Gerrard  made  Lord  Charles  her  Executor,  and  he  made  the  Lord  Mohun 
his  Executor,  so  the  £8000  is  not  in  Dispute),  and  the  Question  is  touching  Interest  ; 
and  I  think  upon  the  Power  Earl  Charles  had  of  the  £1 2,000,  it  ought  to  carry  Interest, 
for  the  Land  was  charged,  the  Term  vested,  and  the  Trustees  might  mortgage  or  sell 
to  raise  it.  and  it  was  to  be  paid  at  the  Time  appointed,  and  he  has  appointed  immediately 
after  his  Death  :  The  Term  is  in  the  Nature  of  a  Mortgage,  and  though  not  mortgaged, 
nor  any  Sale  made,  yet  it  is  not  material,  for  it  was  payable  at  the  Time  of  his  Death, 
and  so  must  carry  Interest  from  that  Time  it  was  due,  and  [105]  remains  in  their  Hands 
as  a  Mortgage  ;  for  it  would  be  only  a  Transferring  to  put  it  into  other  Hands  :  But 
I  conceive  a  Deduction  of  Interest  must  be  made  for  the  Time  that  Fitton  had  the 
Estate  in  his  own  Hands  ;  for  he  must  not  have  Interest,  because  he  received  the  profits 
himself,  out  of  which  it  was  to  be  paid. 

2dly,  Touching  the  Leases,  and  which  is  the  main  Question,  Whether  they  be  well 
made  in  Pursuance  of  the  Power  in  the  Settlement  1  And  as  to  the  first  of  the  Leases 
I  shall  not  speak  much,  because  it  seems  to  be  given  up  by  the  Counsel  for  the  Plaintiff, 
and  that  a  Reservation  at  the  most  improved  Rent  is  so  uncertain,  that  they  will  not 
at  the  Bar  contend  for  it,  for  that  Reason.  As  to  the  other  Lease,  in  Case  a  Recovery 
had  been  suffered,  and  thereby  a  Power  had  come  to  him  according  to  the  Settlement, 
whether  the  Lease  would  be  good  at  Law  ?  That's  the  Question  before  us.  And  Sir 
Charles  Orby's  Counsel  lay  down,  as  a  Foundation  that  they  go  upon,  That  altho' 
it  be  a  Lease  by  one  Deed  of  all  the  Lands  that  were  antiently  and  accustomably  demised, 
and  also  of  all  the  other  Lands  that  were  not  ;  that  is  to  say,  a  Demise  of  all  the  Lands 
within  the  Power,  if  that  should  be  construed  as  one  Lease,  and  one  entire  Reservation, 
it  must  be  void  as  to  the  [106]  Remainder-Man  ;  yet  the  Rent  issuing  out  of  all  must 
be  apportioned,  and  so  it  would  be  in  Nature  of  several  Leases  in-  Construction  of  Law, 
because  reddendo  singula  singulis,  the  antient,  usual  and  accustomed  Rents  shall  be 
construed  to  be  reserved,  for  the  Lands  antiently  and  accustomably  let  ;  and  no  Rent 
being  reserved  for  the  Lands  not  anciently  demi.sed,  'tis  void  as  to  them.  Now  I  am 
of  Opinion,  'tis  void  as  against  the  Remainder-Man  for  all  the  Lands;  and  it  is  to  be 
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considered,  in  what  Manner  the  Rents  are  reserved  :  The  words  of  the  Lease  are. 
Reserving  therefore  the  several  antieiit,  respective  and  accustomable  Rents,  and  the 
Word  (therefore)  goes  to  all  the  Lands  :  for  the  Case  cited  out  of  .3  Cro.  .340,  Tanfield 
and  Rogers,  and  Winters  Case  in  Dyer,  308,  which  is  the  same  in  Eft'ect,  wliere  the 
Demise  was  of  all  the  demesne  Lands  and  Sale  of  the  Manor,  ac  etiam  totum  Manerium 
de  Chanfield  ac  omnium  Terr  d-  Tenement  eid.  maner  spedan'  habendum  the  said 
Site  and  Demesnes,  and  also  the  said  Manor  and  Premisses,  reserving  or  yielding  for 
the  said  Site  and  Demesnes,  one  Sum,  and  for  the  Residue  another  Sum.  does  not 
come  up  to  this  Case,  or  this  Case  does  !iot  come  up  to  it ;  for  reserving  therefore  is 
for  the  whole  :  But  say  they,  it  afterwards  comes,  and  says.  What  several  and  respective 
antient  and  accustomable  [107]  Rents  are  payable  :  That  might  do,  if  it  might  be  con- 
strued payable  out  of  Part,  when  reserved  out  of  the  whole.  But  in  Knight's  Case, 
in  the  5th  Rep.  it  is  resolved.  That  what  comes  after  the  Reservation  shall  not  sever 
it :  And  it  was  in  that  case  ruled.  That  what  was  after  the  Viz.  was  but  a  Description 
of  the  Value.  I  mention  this  nnly,  because  I  am  doubtful  whether  it  can  make  it 
several,  as  this  Case  is  ;  but  I  deliver  no  Opinion  for  that  upon  it,  because  I  go  upon 
another  Reason,  and  taking  it  to  be  a  several  Reservation,  I  am  of  Opinion  it's  a  void 
Lease. 

In  the  first  place.  I  consider  the  Reservation  of  the  Rent  in  general  Terms,  without 
ascertaining  any  Rent  ;  and  it  has  been  argued  at  the  Bar.  That  it  is  a  good  Reservation, 
because  it  is  certain  by  Reference  or  Relation  to  a  Certainty,  Certum  est  id  quod  cerium 
reddi  j.otest.  Now  1  agree,  the  Argument  will  hold  to  some  Purposes,  and  such  a  Lease 
may  be  good  when  it  is  made  by  Tenant  in  Fee-simple,  because  by  making  out  tlie 
antient  Rent,  he  may  recover  the  same,  and  may  distrain,  and  avow,  and  aver  for 
the  antient  Rent ;  but  as  such  a  Lease  may  be  good,  when  it  is  made  by  Tenant  in 
Fee-simple,  so  it  may  in  like  Manner  be  good,  and  the  Reservation  thereupon  void, 
if  such  Tenant  in  Fee  [108]  cannot  set  forth  the  antient  Rent  ;  or  if  he  can  set  it  forth, 
yet  it  will  be  void,  if  he  caiuiot  prove  what  the  antient  Rent  is  ;  for  he  must  make  out, 
that  it  is  the  antient  Rent  :  Now  here  this  Lease  was  not  made  by  him  who  was  Master 
of  the  whole  Estate,  and  therefore  will  differ  very  much  from  what  may  be  made  by 
Tenant  in  Fee  ;  for  in  case  of  Tenant  in  Fee,  the  Lease  will  be  good,  and  the  Reservation 
good  or  void  according  to  the  Proofs  he  can  make  of  the  antient  Rent  :  But  in  this 
Case  before  us,  there  must  be  such  a  Reservation  as  may  or  shall  be,  and  is  effectual 
to  all  Intents  and  Purposes,  and  must  not  be  by  any  Means  uncertain  ;  and  by  this 
Lease  the  Remainder-Man  possibly  may  or  may  not  be  able  to  ascertain  and  prove 
what  is  the  antient  Rent,  and  aver  that  such  a  Sum  as  he  avows  for,  is  the  antient 
Rent  reserved  ;  so  that  he  is  under  a  Necessity  of  doing  all  these  things,  and  if  lie  fails 
in  any  one  of  these,  he  cannot  recover  his  Rent ;  and  it  may  not  be  in  his  Power  so  to 
do,  for  it  depends  upon  Evidence,  which  is  uncertain,  and  upon  Matter  of  Fact,  which 
is  also  uncertain  ;  and  it  may  be  the  Rents  antiently  reserved  were  not  the  same  Rents 
at  all  Times,  but  sometimes  greater,  and  at  other  Times  lesser  Rents  reserved  ;  and  this 
Power  is  over  [109]  Lands  where  Fines  have  been  taken,  and  consecjuently  the  lient 
must  be  more  or  less  according  to  the  Cireatncss  or  Smallness  of  the  Fines;  and  no 
Doubt  on  the  Trial,  the  Tenant  may  shew  that  another  Rent,  than  what  the  Remainder- 
Man  avows  for,  was  antiently  reserved,  ami  so  Nonsuit  him  upon  the  Evidence  as  often 
as  he  shall  think  fit  to  contest  it  whereby  he  may  come  to  lose  his  Rent.  And  tins  is 
the  first  Reason  I  go  upon,  That  because  of  the  Generality  of  the  Uncertainty  of  such 
Reservation  of  the  Rent,  this  Lease  cannot  be  good  against  the  Remainder-Man. 

My  Lord  Mohun's  Counsel  cited  for  their  first  Authority,  the  Case  in  Cro.  Car. 
Owen  and  Aprees,  which  is  very  imperfectly  reported  there  ;  for  which  Reason  Mr. 
Attorney  General  got  a  Copy  of  the  Record.  1  have  seen  the  Record,  and  the  Reason 
t'iven  in  the  Book  seems  to  be  a  Mistake,  for  it  is  said  to  be  a  Lease  of  three  Manors, 
usuallv  let  at  £32  yearlv  :  but  whereon  the  Bishop  reserved  the  usual  and  accu.stonied 
vearlv  Rents,  and  the  Rents  and  Services  at  the  Days  and  Times  usually  accustomed  : 
and  because  he  doth  not  shew  anv  Rent  in  certain,  the  Lease  is  held  void.  Now  that 
was  not  the  only  Reason,  for  my  Lord  Chief  Justice  Vaughan  in  Thredneedle  and 
[110]  Lynas's  Case,  which  is  in  the  3  Keb.  380.  mentions  another  Reason,  that  is.  That 
whereas  there  were  three  Manors  usually  let,  the  Lease  was  but  of  two;  for  there  s 
an  Exception  of  one  of  them  by  the  Record  it  self ;  it  should  seem  to  me  they  went 
on  both  these  Reasons  :  The  Case  in  Truth  was  upon  a  Lease  of  two  Manors,  excepting 
the  third  under  the  antient  and  accustomable  Rent,  not  specifying  any  :  Now  the  three 
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Manors  had  been  usually  let  at  £32  yearly;  therefore  taking  both  these  Reasons  to- 
gether, the  Lease  was  certainly  void,  because  there  never  was  any  antient  Kent  for  two, 
but  for  three  Ahmors  ;  for  if  there  had  been  £32  for  two,  that  had  undoubtedly  been 
good  :  And  because  I  conceive  they  did  not  go  in  that  Case  upon  any  of  these  Reasons 
singly,  I  think  that  Case  can  be  no  Autliority,  nor  is  it  of  any  W'eight  with  ine  for  my 
Opinion  herein. 

The  Counsel  on  the  other  Side  cited  the  Case  of  Lewson  and  Piggot,  which  was 
made  on  a  Power  reserved  by  a  Settlement  by  Mr.  Venablcs  of  Cheshire,  to  make  Leases 
of  Lands  antiently  demised,  reserving  12d.  for  eveiy  Cbesliire  Acre;  and  thereupon 
a  Lease  was  made  by  him  of  all  the  Lands  antiently  dcmi.sed,  reserving  all  the  Rent 
intended  to  be  [111]  reserved.  The  Cause  comes  to  b^  tried  in  the  Kings  Bench,  where 
the  Tenant  who  was  Plaintilf  recovered,  notwithstanding  the  Reservation  was  in  such 
general  Terms  :  And  the  Lord  Chief  Justice  Holt,  and  Lord  Chief  Justice  Treby  agreed 
it  was  a  good  Lease  ;  and  gave  their  Opinions  accordingly  :  But  that  does  not  come 
up  to  tliis  Case,  for  the  Reservation  by  the  Power  intended  may  be  ascertained,  at  least 
twelve  Pence  for  every  Cheshire  Acre  :  'Tis  known  what  is  a  Cheshire  Acre,  and  by 
Admeasurement  may  be  at  all  Times  ascertained,  and  depends  not  upon  uncertain 
Evidence.  There  is  another  Thing  in  my  Opinion  in  this  Case,  which  carries  a  great 
deal  of  Weight  with  me.  and  that  is,  tho'  this  be  but  one  Deed,  it  must  be  construed,  as 
the  Plaintiff's  Counsel  would  have  it  to  be,  several  distinct  Leases  under  such  distinct 
Rents,  as  formerly  all  the  antient  demised  Lands  were  usually  set  at,  severally  under 
several  and  distinct  Rents  ;  And  it  must  be  considered.  That  this  is  a  great  Estate,  & 
non  constat  how  many  Manors  are  contained  therein  ;  so  that  there  the  Remainder-Man 
(for  1  must  have  Recourse  to  my  former  Argument)  must  upon  this  Avowry  aver 
what  Lands  were  particularly  demised  upon  that  Lease,  or  otherwise  his  Avowry  will 
not  serve  him  ;  for  if  he  should  avow  for  [112]  more  or  less,  either  of  these  two  Mis- 
takes will  destroy  it,  because  it  is  a  several  Lease  ;  so  that  it  seems  to  be  at  a  mighty 
great  Uncertainty,  and  to  be  a  Lease  and  Reservation  directly  contrary  to  what  the 
Power  meant  and  intended,  and  not  in  any  Wise  made  for  the  Advantage  of  the  Re- 
mainder-Man ;  as  the  Power  by  providing.  That  a  Counterpart  should  be  sealed  by 
the  Tenant,  seems  to  intend  ;  by  that  it  must  be  inferred,  that  it  was  so  provided  to 
the  End  that  the  Remainder- ^Ian  should  know  what  certain  Rent  was  reserved, 
and  that  upon  what  certain  Lands  in  each  Demise  :  Now  this  Deed  may  amount  to 
twenty  several  Leases,  and  here  is  but  one  Counterpart  for  all  :  so  that  he  cannot  by 
any  ]\lanner  of  Probability,  nay  it  may  be  impossible  for  him,  to  make  out  the  several 
Rents  and  Lands.  For  first,  he  must  liave  all  the  antient  Leases,  which  cannot  be 
presvuned  ;  for  when  the  Leases  are  expired,  the  Counterparts  are  usually  given  up 
and  not  regarded,  and  so  may  be  lost ;  and  therefore  the  Remainder-Man  would  be 
put  to  infinite  Uncertainty  and  Inconveniences;  and  it  cannot  be  presumed,  that  by 
the  Settlement  it  was  intended  that  he  should  be  Hable  to  any  such  Obstacle  ;  but  on 
the  contrary,  that  he  should  not  meet  -n-ith  any  of  them  ;  and  therefore  it  prudently 
[113]  foresaw  the  Inconvenience,  and  provided  a  Remedy  against  it,  that  there  should 
be  a  Certainty  by  Counterparts  of  every  several  Lease  ;  and  in  such  Case  he  would 
be  enabled  to  come  at  his  Rent ;  but  here  is  no  more  than  one  Counterpart  for  twenty 
several  Leases,  and  not  one  Rent  for  anj'  of  them  ascertained,  so  that  he  had  as  good 
have  none,  and  it  can  be  of  no  Account  at  all  to  him. 

One  Thing  more  I  must  take  Notice  of  that  has  been  offered,  and  that  is.  say  the 
Plaintiff's  Counsel,  This  Lease,  had  there  been  a  particular  Rent  reserved,  would  not 
avoid  any  of  the  Inconveniences  I  mentioned,  nor  serve  the  Remainder-Man's  Purpose ; 
for  tho'  there  be  an  antient  Rent  reserved  in  certain,  he  must  aver  it  is  the  antient 
Rent :  But  I  think  that  the  Remainder-Man  need  only  aver.  That  it  is  the  antient 
Rent  or  more,  and  that's  enough  for  him  to  aver  in  that  Case.  But  I  must  only  shew 
that  there  is  a  vast  Difference,  where  a  particular  Rent  in  certain  is  reserved  and  where 
not ;  for  in  this  Case  he  must  not  only  aver  the  antient  Rent,  but  also  prove  it  to  be 
so  ;  and  if  the  Tenant  should  prove  another  antient  Rent,  that  won't  make  the  Lease 
void,  but  bar  the  Plaintiff  in  Avowry  :  But  in  case  of  a  particular  Reservation,  he  must 
truly  aver  the  same  to  be  the  antient  [114]  Rent,  yet  when  he  shews  the  particular 
Rent  under  the  Tenant's  own  Hand,  'tis  incumbent  on  the  Tenant  to  prove  that  it  was 
not  the  ancient  Rent :  And  if  he  should  not  so  prove,  it  will  be  presumed  for  the 
Plaintiff  ;  and  if  he  sliould.  the  Consequence  will  he.  That  he  will  thereby  avoid  the 
Lease,  which  is  absurd  to  think  that  any  Tenant  will  endeavour,  when  it  is  made  for 
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his  Benefit ;  and  if  not  the  Rent,  yet  the  Land  in  that  Case  will  be  recovered ;  but 
in  tliis  Case  neither  ;  so  that  there  is  a  great  Difference  between  those  two  Gases,  in 
one  he  mast  not  only  aver,  that  it  is  the  aiitient  Kent,  but  must  also  prove  it  so  ;  in 
the  other  he  need  only  aver  it  to  be  the  aiitient  Rent  or  more,  and  shew  the  Counter 
part ;  and  the  Tenant,  if  he  will,  must  make  the  Proof  (for  it  lies  on  him)  to  the  contrary, 
wliich  if  he  should,  w-ould  avoid  his  own  Lease  ;  and  so  it  is  every  Way  better  for  the 
Remainder-Man  to  have  a  particular  Demise  and  a  particular  Reservation.  Upon 
the  whole,  I  tliink  this  Lease  is  not  agreeable  to  the  Intention  of  the  Settlement,  and 
so  cannot  be  good  at  Law. 

Holt  Chief  Justice  :  The  Case  has  been  truly  stated  and  opened  at  large  by  my 
Brother  Trevor,  and  I  agree  the  Point  as  to  thelnterest  of  the  £4000  to  be  paid  [115]  from 
the  Time  of  the  Death  of  the  Testator,  for  the  Money  is  then  due,  'tis  tlien  the  Charge 
commences,  and  he  that  takes  the  Profit  must  pay  the  Interest ;  and  there  ought  to 
be  a  Deduction  for  Interest  for  all  the  Time  that  Fitton  injoyed  the  Lands  because  he 
had  the  Profits  that  should  have  paid  himself  the  Interest ;  and  therefore  he  must 
take  it  by  Way  of  Retainer.  As  to  the  Lea.se  ;  I  am  of  Opinion  that  it  is  a  good  Lease 
for  all  the  Lands  antientlv  and  accustomably  demised  ;  for  the  rest,  the  Counsel  of 
the  Plaintiff  do  not  contend  :  The  Case  is  upon  a  Settlement  made,  wherein  there  is 
a  Power  for  the  Tenant  for  Life  to  make  Leases  of  the  Lands  antiently  letten  upon  Fines 
taken,  reserving  the  antient  and  aecustomable  Rent,  and  a  Lease  of  these  Lands  is 
made  in  the  very  Words  of  the  Settlement. 

And  first,  I  will  consider,  whether  a  Lease  made  by  such  a  Power  be  good,  reserving 
or  rendring  Rent  in  tliis  Manner  ;  and  in  Order  thereunto,  I  wll, 

Secondly  (tho'  it  does  not  go  directly  to  the  Matter  in  Dispute),  but  for  the  Good 
of  Posterity,  and  which  may  give  more  Light  hereafter,  explain  what  is  meant  by  these 
Words  in  a  Settlement  or  Lease,  Antient  and  Aecustomable  Rent. 

Thirdly,  I  ^vill  consider  where  Lands  antiently  demised  severally,  and  where 
[116]  Lands  not  antiently  demised  severally  are  altogether  compiled  in  one  Deed, 
wliether  that  be  not  as  well  as  if  they  had  been  demised  by  several  Deeds  '? 

And  First,  considering  the  Power,  'tis  thereby  said,  Yielding  the  antient  and  aecus- 
tomable Rent  ;  and  it  is  not  denied,  but  that  the  Power  is  certain  :  Now  will  any- 
one say.  That  a  Reservation  pursuing  the  very  Words  is  not  as  certain  ?  If  not,  I  am 
sure  the  Power  must  be  void  ;  and  if  it  be  not  vmcertain  in  the  Power,  I  am  sure  it 
must  be  so  in  the  Reservation  ;  for  the  same  Words  must  have  the  Sense  in  both,  and 
general  Words,  tho'  they  do  not  refer  to  any  certain  Particular,  are  sufficient :  And 
so  is  the  Case  of  Ameredith,  cited  in  the  Abbot  of  Strata  Marcella's  Case,  9  Rep.  29  b, 
and  is  indeed  the  very  Case  to  Point.  King  Henry  8.  being  seised  in  Fee  of  the  Manor 
of  Stephenam,  and  Hundred  of  Cartridge  in  the  County  of  Devon,  late  Parcel  of  the  Pos- 
sessions of  Margaret  Countess  of  S.  did  (inV  aV)  grant  the  same  to  his  Queen  Katherine 
for  Life  ;  and  by  another  Patent  granted  to  her  for  Life  in  the  said  Manor  and  Hundred 
Catalla/eZon.(nft,  etc..  Fines.  &c.,  of  Royal  Offices,  &c..  Annum,  diem  &  vastum,  itc,  with 
many  other  Royal  Privileges  and  Exemptions  to  Queen  Katherine  ;  and  afterwards 
the  same  came  by  Descent  to  [117]  Queen  Mary,  who  in  the  first  Year  of  her  Reign 
by  her  Letters  Patent  granted  the  same  Manor  and  Hundred  to  the  Earl  of  HiuUingdon 
and  his  Wife  ;  and  that  they  within  the  said  Manor  should  have  tot,  talia.  lanla.  eaJem 
&  hujusm^odi  libertates,  privilegia.  Franchedaa,  Jurisdiction',  <&c.,  quot,  qualia,  quanta, 
&c.,  qucB  prced'  Comitissa  Sarum  aut  aliquis  vel  aliqui  prcemissa  atit  aliquam  inde 
parcellam  ante  habentes,  possidenles.  aut  seisiti  inde  existentes  tinquam  habuerunt, 
tenuerunt  aut  gavisi  fuerunt,  &c.,  infra  prwrnixsa.  dc.,  rafione  rel  prateitu  alicujus 
Chartce Doni  seu  concessionis, sen  aliquarumlilerarum  Patent ium,kc..m  Tail. Remainder 
over  in  Fee  :  And  the  Question  was.  If  the  Patentee  should  have  all  the  Franchises, 
&c.,  which  were  granted  as  aforesaid  to  Queen  Katherine  :  And  there  was  the  same 
Objection,  That  the  Reference  was  general  and  too  uncertain  :  But  the  whole  Court 
of  Exchequer  resolved  it  was  certain  by  Reference  to  the  Charter  of  Queen  Katherine, 
tho'  it  does  not  refer  to  the  Charter,  but  by  general  Words  prout  aliquis  seu  aliqui.  &c.. 
and  that  such  general  Reference  was  as  much  in  Law,  as  if  the  Charters  had  been  all 
recited  therein.  Now  if  such  a  Grant  w;xs  good  in  the  Queen's  Case,  much  more  shall 
it  he  in  the  Case  between  Subject  and  Subject,  and  it  woidd  be  a  great  deal  harder 
[118]  to  construe  it  void  in  this,  than  the  other. 

I'dlv,  It  is  a  good  Lease  for  this  Reason,  That  by  this  Reservation,  the  Rents  are 
certain  as  they  can  be ;  and  'tis  not  the  reserving  a  Sum  certain  that  makes  the  same 
G.  I.— 24* 
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certain,  for  even  upon  a  certain  Sum,  or  particular  Rent  reserved,  it  nui.-<t  be  averr'd 
to  be  antient  and  aecustoniable  Rent  or  more  ;  it  is  not  wbat  is  reserved  on't  as  to 
the  Sum,  that  is  requisite,  l)Ut  that  it  be  the  antient  Rent  or  more  ;  so  that  the  bare 
Reservation  of  a  Sum  only,  does  not  make  it  good  in  Whitlock's  Case,  in  the  8  Rep. 
69  b,  there  is  the  Pleading  ;  and  tho'  he  may  take  his  Remedy  by  Debt  or  Avowiy, 
yet  'tis  plain  in  Avowry  the  Tenant  must  aver,  what  is  tlie  antient  Rent,  unless  the 
Defendant  will  take  upon  liim  to  aver  the  same,  so  that  there  will  be  no  such  hazard 
as  is  presumed  :  and  therefore  I  am  of  Opinion  a  Reservation  by  such  general  Words 
is  good.  My  Loril  Chief  Justice  Trevor  agrees  with  me.  That  if  it  had  been  made  by 
Tenant  in  Fee-simple,  such  a  Lease  witli  such  a  Reservation  might  be  good  ;  if  in  one 
Case,  I  don't  see  why  it  should  not  in  the  other  :  Rut  take  it,  that  he  must  aver  that 
Sum,  that  he  declares  for,  to  be  the  antient  Rent.  Sir  John  Molyn's  Case  in  tlie  6 
Rep.  0,  A'C,  is  a  Case  in  Point ;  for  [119]  there  tenendum  de  nobis,  dc,  ]ier  serritia  inde 
dehita  &  de  jure  mnsueta,  must  be  made  l)y  Averment,  as  in  this  Case ;  there  is  an 
Objection  made,  That  it  will  be  troublesome  and  inconvenient  to  him  in  Remainder  ; 
I  don't  see  how,  and  if  it  were,  he  ought  to  take  tlie  Estate  as  'tis  intended  him  :  But 
it  is  said,  he  will  or  may  be  at  a  great  Loss  to  find  out  and  prove  what  was  the  antient 
Rent :  I  would  know  who  can  do  it  better  than  he  to  whom  all  the  Counterparts, 
Rent-Roils,  and  Evidences  of  the  whole  Estate  must  come  together  with  the  Land  : 
All  the  writings  are  of  Course  in  his  Hands,  so  that  the  Trouble,  if  any  there  be,  cannot 
signify  any  Thing ;  no  Body  can  know  so  well  as  himself ;  and  if  he  will  distrain  he 
must  aver,  and  may  easily  give  Evidence  what  was  the  antient  and  accustomable 
Rents.  I  take  the  Reason  of  Owen  and  Aprees's  Case  in  1  Cro.  to  be  clearly  with  me  : 
'Tis  not  intelligibly  reported  by  Mr.  Justice  Croke ;  but  that  was  not  his  fault,  for  it 
is  mistaken  in  the  Transcribing  only,  because  he  wrote  a  very  ill  Hand  :  Mr.  Attorney 
has  got  a  copy  of  the  Record  ;  and  the  Case  was  this  :  There  were  four  Manors  usually 
let  at  £32  yearly,  and  the  Bishop  leases  three  of  them,  rendring  the  antient  Rent : 
Now  that  was  nothing,  and  so  not  good,  for  [120]  no  such  antient  Rent  had  been  reserved 
for  the  three  Manors  as  £32,  and  it  could  not  be  help'd  by  Apportionment ;  but  it 
had  been  good  by  reserving  it  in  this  Manner,  that  is  to  say,  Rendring  the  antient  and 
accustomable  Rent,  usually  reserved  for  the  said  three  Manors,  and  also  for  the  fourth, 
and  that  is  tliis  very  Case  before  us.  It  is  argued,  That  such  a  Lease  cannot  be  made, 
so  as  to  take  effect,  by  any  but  the  Tenant  in  Fee  :  Now  pray  see  the  difference ;  this 
is  the  same  in  Effect,  being  made  by  a  Power  derived  from  him  that  has  the  Fee,  and 
the  Lessee  is  in  mediately,  though  not  immediately,  which  will  make  no  Difference 
here  from  him  that  has  the  Fee  :  And  that  it  is  the  express  Resolution  of  Whitlock's 
Case,  in  the  8  Rep.  71  a,  for  the  Power  is  reserved  to  the  Tenant  for  Life,  and  none 
other  who  in  case  the  Settlement  had  not  been  made,  would  have  been  the  Tenant 
in  Fee;  and  the  Power  reserved  to  him  savours  strongly  of  that  he  would  have  had 
with  it,  the  Fee. 

'Tis  Jis  if  Charles  Earl  of  Macclesfield  had  made  it  before  the  Settlement,  or  if  he 
had  made  it  after  the  Settlement,  when  he  was  in  the  sarne  Plight  in  all  Respects,  as 
Fitton  was  when  he  made  it ;  That  would  have  been  the  same  Thing  ;  for  being  made 
only  Tenant  for  Life,  who  was  [121]  invested  with  the  Fee  ;  'tis  the  very  same  Thing 
to  all  Intents  in  this  Case,  and  as  good  as  if  it  had  been  made  by  him  that  was  immediate 
Tenant  in  Fee-simple  in  Possession. 

Now  there  remains  only  to  shew  how  this  antient  Rent  must  be  ascertained,  and 
what  was  meant  by  those  words,  Antient  and  accustomable  Rent  in  this  Settlement  ; 
and  I  take  it,  that's  the  Rent,  and  shall  be  at  all  Times  so  understood,  that  was  reserved 
at  the  Creation  of  the  Power,  where  a  Lease  was  then  in  Being,  or  that  was  last  before 
that  Time  reserved,  where  no  Lease  was  then  in  being  :  for  he  that  creates  the  Power, 
intends  no  more  thin  that  the  Lessor  and  Lessee  shall  not  be  able  to  put  the  Estate  in 
a  worse  Condition,  but  keep  it  in  the  same  Plight  and  Condition  at  least,  as  it  was 
in  when  so  settled.  Now  suppose  antiently  there  had  been  Variety  of  Rents  reserved  ; 
as  for  Instance,  10s.  before  for  many  Years  antiently  reserved,  and  20s.  some  few  Years 
before  the  Settlement ;  and  at  the  time  thereof  the  Lands  were  not  in  Lease  ;  in  that 
Case  the  20s.,  and  not  the  10s.,  though  a  much  antienter  Rent,  shall  be  the  antient  Rent ; 
for  the  Length  of  Time  in  that  Case  is  material :  And  for  this  I  depend  upon  a  Case 
of  undoubted  Authority,  and  [122]  which  can  never  be  shaken,  and  that  is  the  Case 
of  .Morice  and  Antrobus  in  the  Exchequer;  'tis  in  Hardres  325,  and  was  reported  at 
large  by  my  Brother  Cheshire]at  the'Bar,  and  was  the  Case  of  Morice  and  Atwood.    The 
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petty  Canons  of  St.  Paul's  made  a  Lease,  the  13  Car.  2  [1661-62],  for  twenty-one  Years, 
of  the  Rectory  of  St.  Gregory'.*,  to  the  Plaintiff  and  hi.s  Wife,  rendring  £40  per  Annum 
and  a  Couple  of  Capon.s,  the  antient  Rent  had  been  first  £25,  then  £37,  then  £38.  and  last 
of  all  £40,  and  the  Capons  :  and  there  my  Lord  Chief  Justice  Hale  (to  whose  Authority 
I  lean)  held  the  Lease  to  be  void,  though  it  was  a  greater  yearly  Rent  than  any  of  the 
antient  Rents,  except  the  last :  And  consequently,  as  he  also  declared  in  that  Case, 
the  usual  and  accustomed  Rent  was  that  reserved  upon  the  last  Lea.se ;  and  so  must 
the  Statute  of  Eliz.  be  expounded  on  the  Word  accustomed  ;  so  that  the  Antient  Rent 
in  this  Case  is  not  to  be  taken  in  respect  of  Time  past,  but  of  the  Time  to  come.  I 
doubt  whether  I  express  myself  .«o  well  to  be  understood,  but  I  would  say  the  Lease 
that  was  then,  or  last  before  in  Being  at  the  Time  of  such  Settlement,  the  Rent  thereon 
reserv'd  is  the  antient  Rent,  in  respect  of  any  Lease  to  be  made  pursuant  thereunto  ; 
as  if  a  Lease  was  made  four  Years  ago  at  £4.  [123]  and  another  be  made  now  reserving 
the  antient  and  accu.stomed  Rent ;  that  Lease  at  £4  in  respect  of  this  Lease,  which 
was  then  a  future  Act  to  be  done,  is  antient,  and  the  Rent  thereof  is  old  Rent,  in  respect 
of  the  new  Lease.  I  will  suppose  a  Variety  of  Reservations  at  several  Times  of  Rent, 
as  10s.  forty  Years  ago,  and  20s.  twenty  Y'ears  ago  ;  yet  the  last  Reservation  of  the  20.'-. 
must  be  the  antient  Rent,  otherwise  this  Power  cannot  be  executed  :  And  therefore 
ex  necessitate  you  must  bring  it  to  some  Certainty,  as  I  have  done,  to  know  what  must 
be  intended  by  these  Words  antient,  usual,  and  accustomed  Rent :  And  for  that  1 
depend  on  the  Case  of  Morice  and  Antrobus  in  Hard,  as  a  Case  in  Point ;  and  the  Reason 
of  the  Law  is  with  me,  and  'twill  be  no  Answer  to  say.  That  ex  necessitate  such  a 
Construction  was  made  there,  because  it  was  an  Ecclesiastical  Case  ;  and  a  Dean  and 
Chapter,  once  reserving  a  greater  Rent  than  formerly,  can  never  diminish  again  ; 
but  Tenant  in  Fee-simple  may  make  Leases  at  50s.  and  afterwards  at  10s.  and  then 
makes  a  Settlement  as  in  this  Case  :  What  then,  shall  the  IDs.  or  the  50s.  be  the  antient 
Rent  ?  And  I  hold  that  the  10s.  shall  be,  for  majus  and  minus  will  [124]  not  be  any 
Alteration  of  the  Case,  nor  do  vary  it  one  Way  or  other ;  as  in  the  Case  of  Dean 
and  Chapter,  who  can  increase  but  not  diminish,  which  is  not  the  Case  of  Tenant  in 
Fee,  and  what  he  might  have  done  at  the  Time  of  the  Settlement  made,  and  which  he 
then  thought  was  a  Rent  sufficient,  should,  upon  a  Power  reserved  to  him  of  his  antient 
Estate,  be  the  Measure  of  his  Intention  ;  and  without  a  Certainty  the  Power  can't 
be  executed,  even  by  reserving  a  Sum  in  Particular.  And  so  having  dispatched  this 
second  Point,  which  is  not  a  'Thing  which  comes  now  directly  in  Question.  1  give  this 
my  Opinion  for  a  future  Good,  and  to  be  remembred,  That  upon  any  Settlement, 
where  a  Power  is  reserved  to  the  Tenant  for  Life  to  make  Leases  of  the  Lands  in  that 
Settlement,  which  were  antiently  and  accustomably  demised,  and  whereof  Fines  have 
been  taken  at  the  antient,  usual  and  accustomable  Rent,  for  three  Lives  or  one  and 
twenty  Y'^ears,  or  any  other  Number  of  Years  determinable  on  three  Lives,  that  Rent 
must  be  the  Sum  (and  no  other)  that  was  then  or  last  before  reserved  upon  a  Lease 
of  the  same  Lands  in  Being,  or  expired  last  before  the  Time  of  the  Settlement  made. 

Tlie  third  Point  is.  That  all  the  Lands  in  the  Settlement  are  demised  by  one  Deed, 
[125]  whereas  the  Intent  of  the  Settlement  was.  That  several  Leases  should  be  made 
of  the  several  Manors  and  Farms,  and  so  several  Deeds  and  Counterparts  to  be  sealed 
by  the  several  Tenants  :  But  now  as  they  are  huddled  up  altogether  in  one,  they  make 
but  one  Lease.  To  this  I  answer.  That  if  the  Reservation  be  several,  notwithstanding 
they  being  compiled  in  one  Deed,  that  can  be  in  no  Sort  a  Diminution  of  the  Power  ; 
for  .suppose  four  several  Farms  at  four  several  Rents  ;  as  for  Example,  one  antiently 
let  at  40s.,  another  at  20s.,  another  at  .so  much,  and  the  other  at  another  Rent,  and  all 
compiled  in  one  Deed,  reserving  the  several  Rents  antiently  reserved  for  them  :  Can 
any  one  say  it  is  but  one  Lease  and  one  Reservation,  or  that  it  is  not  pursuant  to  the 
Power  ?  Surely  it  is  a  good  Kxecuting  of  that  Power,  and  one  Counterpart  is  as  good 
and  effectual  as  twenty  Counterparts.  The  Intent  of  the  Settlement  was,  Tliat  the 
Reservation  should  be  so  certain,  that  he  to  whom  the  Rent  was  to  come,  might  know 
how  and  for  what  he  should  declare,  habendum  the  four  farms  at  four  Rents  severally 
and  respectivelv,  &c.,  for  ninety-nine  Years,  if  A,  B,  or  C  shall  so  long  live  :  That  is 
a  good  Reservation  within  the  Intent  of  the  Settlement  :  so  is  the  Authority  of  Knight's 
Case  in  the  5  Rep.  54.  Winter's  Case  in  Dyer,  308-9,  [126]  and  the  Case  of  Tanfield 
and  Rogers,  Bro.  340,  express.  That  several  Reservations  may  be  in  one  and  the  same 
Deed  ;  and  that  the  Reservation  here  is  such  a  several  Reservation,  and  consequently 
the  Lease  good;  for  that  which  was  not  antiently  demised  will  not  hurt  the  other. 
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but  must  fall  to  the  ground  :  Lands  antiently  demised,  and  Lands  not  so  demised, 
arc  letten  in  one  Lease,  reserving  the  antient  Rent  for  those  that  were  antiently  demised, 
is  a  good  Lease  and  Reservation,  and  for  the  other  Lands  is  void ;  and  the  contrary 
Opinion  is  contrary  to  all  the  Rules  of  Law  ;  the  putting  of  them  in  one  Lease  will 
not  be  material  to  object,  for  by  one  Counterpart  he  may  see  what  are  the  several 
Rents  reserved  out  of  each  farm  or  Manor  :  But  you'll  say  'tis  reserving  therefore 
in  joint  Words,  Demise  all  in  one  Word ;  the  Words  are  Demise,  Lease  and  to  Farm 
let,  &c.,  Reserving  therefore,  with  Submission,  not-ndthstanding  the  Words  are  never 
so  joint,  yet  they  shall  be  taken  severally  where  they  have  a  distinct  Subject  Matter 
to  work  upon  :  The  Power  is  for  several  Sorts  of  Lands  or  Estates,  some  demiseable 
antiently,  the  others  not.     5  Rep.   7,  Justice  Wyndham's  Case,  there  was  a  Demise 
to  A  for  ten  Years  of  Blackacre,  and  a  Demise  to  B  for  twenty  Years  of  Whiteacre, 
and  afterwards  [127]  a  Demise  by  Indenture  to  a  tliird  Person,  to  commence  after 
the  Determination  of  the  said  several  Demises  ;  wliich  last  Demise  being  of  both  Lands, 
and  that  to  A  expiring  ten  Years  before  the  other  to  B,  it  was  held,  That  the  joint 
Words  in  the  last  Lease  should  have  a  several  and  respective  Construction,  and  reddendo 
singula  singulis,  by  the  last  Lease,  the  Term  of  ten  Years  in  Blackacre  should  commence 
immediately  after  the  Lease  to  A  expired,  and  in  Whiteacre,  after  the  Lease  to  B 
expired,  should  commence  ;  that  is.  in  one  ten  Years  before  the  other  ;  and  so  it  must 
of  Consequence  and  to  all  Intents  be  a  several  Demise  by  joint  Words  in  one  and  the 
same  Deed  of  several  Lands  :  In  the  like  Manner,  in  tliis  Case  the  Lands  are  several, 
and  the  Demise  must  be  several  by  tliis  Deed,  because  we  must,  to  make  a  right  Con- 
struction, look  back  to  liis  several  Power,  and  it  will  be  very  hard  to  construe  this  to 
be  a  void  Deed  of  Demise,  where  it  may  be  construed  to  be  a  good  one  :  And  the  Words 
here  are  as  express  as  can  be  to  make  it  several ;  he  says,  severally  and  distinctly, 
and  so  he  demises  them,  and  means  to  do  it  according  to  liis  Power,  and  no  otherwise. 
These  Words  have  been  slighted  at  the  Bar,  but  they  ought  not  to  be  rejected  ;  for  they 
are  very  material  :  This  Lease  he  [128]  makes  in  Pursuance  of  his  Power,  it  would  be 
a  strange  and  hard  Construction  to  say.  That  according  to  his  Power  he  did  demise 
these  Lands  jointly,  when  in  express  Terms  he  says.  That  according  to  his  Power  he 
demised  them  severally,  as  he  ought  to  have  done.    5  Rep.  18,  Slingby's  Case  is  express. 
That  several  Words  are  void,  where  they  would  work  on  a  joint  Interest,  and  joint  Words 
are  void  where  they  would  work  on  a  several  Interest ;  but  severally  in  a  Covenant 
that  be  joint  and  several  and  work  severally  ;  and  plainer  Words  cannot  be  spoken 
than  in  tliis  Case,  for  he  says,  several  Claims  for  Years.     It  has  been  said.  That  a  Power 
of  tliis  Nature  ought  not  to  be  taken  favourably,  it  being  in  Prejudice  of  the  Remainder- 
Man  :  I  confess  I  know  not  why  ;  for  if  he,  that  would  have  otherwise  been  Tenant 
in  Fee,  became  Tenant  for  Life  by  such  a  Settlement,  whereby  that  Power  is  reserved 
to  him,  that  would  have  descended  with  the  Fee.  it  ought  to  be  taken  beneficially  for 
him,  and  that  Power  has  a  Relish  of  the  antient  Fee.     6  Rep.  17  b,  Sir  Edward  Cleer's 
Case,  that  very  improper  Words  might  serve  to  execute  such  Powers.     Clement  Har- 
wood  seised  of  three  Acres  of  Land  of  equal  Value  in  Capite.  made  a  Feoffment  in  Fee 
of  two  of  them,  to  the  Use  of  his  Wife  for  Life,  for  her  Jointure,  and  afterwards  made 
a  Feoffment  by  Deed  of  the  third  [129]  Acre  to  the  Use  of  such  Person,  &c.,  and  for 
such  Estate,  &c.,  as  he  should  limit  and  appoint  by  his  last  Will  in  Writing,  and  accord- 
ingly devised  it  to  a  third  Person  in  Fee  ;  and  though  it  could  not  be  good  as  a  Devise, 
but  utterly  void,  inasmuch  as  he  had  conveyed  two  Parts  before  by  Act  executed, 
yet  it  was  held  a  good  Execution  of  his  Power,  because  it  ought  to  have  a  favourable 
Construction  ;  and  therefore  ex  necessitate  the  Judges  there  had  Recourse  to  hjs  Power, 
that  it  should  pass  by  Way  of  Limitation  of  the  Use,  even  though  he  took  no  manner 
of  Notice  thereof  by  his  Will,  but  de\'ised  the  third  Part  generally  in  Fee  ;  so  here  this 
Lease  cannot  be  good  by  a  joint  Demise  of  all  the  Lands  in  the  Settlement,  and  may 
be  good  by  a  several  Demise  of  the  several  Sorts  of  Lands  or  Estates  therein  :  It  should 
be  construed  to  be  a  several  Demise,  though  it  had  been  demised  joint,  as  it  is  not, 
and  so  make  it  a  good  Execution  of  the  Power,  and  consequently  a  good  Lease,  vt  res 
magis  valeat  quam  pereat.     In  the  like  manner  in  the  Case  in  Hob.  312,  the  Devise 
which  was  void,  as  an  absolute  Disposition  of  the  Estate,  was  construed  a  good  Revoca- 
tion in  Execution  of  the  Power,  though  no  Notice  taken  of  the  Settlement  therein, 
because  such  Power  must  always  be   construed   favourably,  and  with  a  beneficial 
[130]  Intent  of  the  Party  to  whom  it  is  reserved,  in  Consideration  of  the  Estate  he 
has  parted  withal ;  and  so  is  Scrope's  Case,  10  Rep.  1-13  b.    A  Covenant  to  stand 
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seised  to  other  Uses  than  were  in  the  .Settlement,  adjudged  a  good  Revocation  of  the 
Uses  in  that  Settlement,  though  not  express'd  ;  and  the  true  Reason  is,  because  such 
a  Power  must  at  all  Times  have  a  beneficial  Construction  for  him  who  is  to  have  it ; 
indeed  he  must  pursue  Circumstances  and  the  Form  prescribed  as  such  a  Resei-vation, 
Counterpart,  &-c.,  but  need  not  take  Notice  even  of  his  Power  ;  and  if  he  should  make 
a  Lease  without  mentioning  of  it,  and  seemingly  as  Proprietor,  that  shall  be  construed, 
as  if  it  had  been  done  by  Virtue  and  in  Pursuance  of  liis  Power,  if  it  could  by  no  Means 
be  done  by  Virtue  thereof,  and  so  are  all  tlie  Authorities  :  So  that  I  conceive  that  there 
is  nothing  omitted  that  is  requisite  to  make  a  good  and  effectual  Lease  according  to 
the  Settlement,  and  I  tliink  it  to  be  such,  and  ought  to  he  construed  several. 

Lord  Chancellor  Cowper.  The  Case  has  been  stated  clearly  and  distinctly  by  my 
Lord  Chief  Justice  Trevor  :  And  as  to  the  first  Point,  I  concur  readily  with  both  the 
Opinions  that  their  Lordships  have  delivered  ;  because  the  Creation  of  [131]  the  Term, 
from  the  Death  of  the  (ild  Earl  Charles,  is  in  the  Natvu'e  of  a  Mortgage,  and  so  there 
must  be  consequently  Interest  for  the  Mortgage  Money  from  the  Time  it  was  payable 
and  due,  which  was  at  the  Death  of  the  old  Earl  Charles,  and  young  Earl  ('harles 
was  in  the  Nature  of  a  Mortgagor  ;  and  the  Estate  being  charged  when  it  came  to  him 
with  the  Money,  he  was  bound  only  as  Tenant  for  Life  to  keep  down  the  Interest,  as  is 
the  Common  Rule  of  Equity  ;  if  he  redeems,  he  is  to  pay  but  one  third  of  the  Principal, 
and  he  in  Remainder  the  other  two  tliirds  ;  that  is  the  course  of  Equity  :  Then  when 
Earl  Fitton  came  into  Possession  he  was  not  to  pay  Interest  to  liimself,  and  so  no  Interest 
after  that  till  the  Time  of  liis  Death,  at  which  Time  the  Interest  will  again  revive. 

Second  Point.  The  second  Lease,  reserving  for  the  new  Lands  the  most  improved 
Rents,  is  luider  an  absolute  uncontrovertible  Uncertainty,  and  of  no  Value  to  the 
Parties.  The  great  Point  is  upon  the  other  Lease,  which  is  made  as  well  of  the  Lands 
antiently  and  not  antiently  demiseable,  both  which  are  demised  in  one  Lea.se  :  And 
I  must  own,  with  Submission  to  better  Judgment,  That  in  tliis  Point  I  differ  in  Opinion 
with  my  Lord  Cliief  Justice  Holt,  and  am  of  the  same  [132]  Opinion  with  my  Lord 
Chief  Justice  Trevor.  I  took  Time  formerly  to  consider  of  it,  when  I  was  Counsel 
and  attended  at  tlie  Bar,  and  because  it  was  a  Case  primw  imfiressionis,  I  made  a  parti- 
cular Observation  on  the  Arguments  at  Bar  on  both  Sides  ;  and  I  am  now  of  the  same 
Opinion  I  was  then,  and  shall  dehver  it  accordingly,  making  Use  of  my  old  Notes  : 
But  I  must  premise  a  few  Tilings  in  Order  to  come  at  the  Point  in  Question  :  And 
first.  It  is  agreed  by  both  my  Lords  Chief  Justices,  to  be  a  Question  merely  at  Common 
Law,  and  not  to  have  a  different  Determination  in  this  Court  from  what  it  would 
receive  at  the  Courts  below  ;  and  it  is  here  now  in  the  same  Manner,  as  if  there  had 
been  a  special  Verdict  here  before  me,  where  Equity  can't  aid  ;  nor  will  it  help  this 
Lease,  it  not  being  compleatly  executed  in  all  Respects ;  I  speak  tliis,  because  the  Counsel 
for  the  Plaintiff"  seemed  to  direct  some  thing  this  Way,  as  if  in  Case  any  Thing  were 
wanting  it  might  be  relieved  ;  and  I  am  clearly  of  Opinion,  That  it  being  a  voluntary 
Execution  of  a  Power,  not  done  upon  a  valuable  Consideration,  'tis  not  a  Matter  by 
any  Means  proper  to  go  before  a  Master  upon,  but  must  stand  or  fall  as  it  can  ;  for  if 
it  be  good,  it  must  be  decreed  good,  if  bad,  it  must  be  decreed  liad,  [133]  though  never 
so  inconvenient  to  the  Remainder-Man,  or  the  Lessee ;  and  so  it  is  in  the  same  Condition 
as  if  a  Recovery  had  been  suffered. 

'2dly,  As  to  the  Reservation,  the  Question  is  not,  if  it  be  void  between  the  Lessor 
and  Lessee  ;  and  it  was  argued  very  fallaciously  at  the  Bar  for  Want  of  Making  tlus 
Distinction  or  Difference,  where  niade  between  Party  and  Party  may  be  gooj,  but 
to  bind  the  Interest  of  a  third  Person  or  not  is  the  Question,  and  whether  within  the 
Execution  of  the  Power  :  Now  by  the  Limitations  to  the  Power,  it  is  plain,  tliey  were 
for  the  Benefit  of  the  Remainder-Man  :  I  will  easily  grant.  That  when  he  m  Reniainder 
for  Life  came  into  Possession,  he  might  lease  as  he  pleased  ;  and  as  to  him  the  Reserva- 
tion is  not  void,  because  it  may  happen  to  be  recovered,  but  as  to  the  Remainder-ftlan 
it  is  void,  because  it  may  not  happen  to  be  recovered  ;  so  you  see  by  this  Distinction 
it  is  not  void,  for  Uncertainty  absolutely,  but  yet  it  is  not  absolutely  and  perfectly 
certain  :  Some  tilings  are  in  their  Nature  uncertain,  some  accidental  ;  and  to  argue, 
That  if  a  Thing,  as  this  Rent  is,  be  not  uncertain,  then  'tis  certain  :  and  if  certain, 
it  is  then  good  to  bind  the  Remainder-Man  ;  this  is  not  fair  Arguing  ;  the  first  won  t 
follow,  for  there  is  a  wide  Medium  between  not  absolutely  uncertain  and  [134]  certain, 
for  future  events  mav  alter  the  Case  here  ;  so  it  is  not  absolutely  uncertain  or  certain  ; 
as  if  he  can  be  able  or  so  lucky  as  to  pitch  upon  the  Sum  that  was  the  antient  Kent 
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if  he  can  also  prove  it  to  he  so  :  Anil  if  it  shall  happen,  that  the  other  shall  not  be  able 
to  prove  that  any  other  Sum  was  the  antient  Rent,  then  these  three  [lt"s]  being  so 
luckilv  with  him,  it  may  be  a  good  Lea«e,  and  he  may  recover  his  Rent ;  but  if  the  con- 
trary to  any  one  of  these  [If'sJ  happen,  he  can't  be  certain  ;  on  the  contrary  he  must  fail, 
and  the  Lease  is  bad,  so  as  to  he  absolutely  void  for  Uncertainty,  yet  not  so  as  absolutely 
uncertain,  and  the  Remainder-Man,  for  whose  Sake  the  Limitations  are  intended, 
is  no  Party.  Now  it  is  not  only  capable  and  po.ssible  never  to  be  reduced  to  a  Certainty, 
for  the  RemainderMan  may  meet  with  Difficulties  insuperable,  and  if  any  LIncertainty 
in  it,  the  Lease  will  be  void  as  to  liira  :  And  to  prevent  any  such  Uncertainty,  there 
may  be  reserved  the  antient  Rent  or  more,  and  that's  alternative,  and  then  the  Lease 
will  be  good  according  to  the  Settlement.  'Tis  said,  the  antient  Rent  is  certain  by 
referring  to  the  last  Rent,  at  or  next  before  the  Time  of  the  Settlement,  where  no  Lease 
was  in  Being  :  1  do  not  agree  to  that,  with  Submission  to  the  greater  Judgment : 
[135]  Suppose  it  leased  once  at  a  greater  and  twice  at  a  lessei-  Rent,  I  take  the  Rent 
iii  tlie  former  Ijcases  to  be  the  antient  Rents,  for  the  last  might  be  made  by  him  that 
had  the  Fee,  who  is  not  bound  to  reserve  the  antient  Rent,  but  may  let  it  for  nothing 
if  he  pleases  ;  here  are  Lands  antiently  demised,  whereof  Fines  have  been  taken, 
so  that  here  is  a  flat  impossibihty  to  make  the  Distinction,  because  the  Lands  have 
been  let  in  all  Probability  for  more  or  less,  as  the  Fines  have  been  higher  or  lower. 

The  tliiid  Thing  I  premise  is  this.  That  the  Reservation  and  Deed,  being  to  be  made 
upoti  a  Restraint  of  the  Power,  must  be  taken  strictly  against  Tenant  for  Life  ;  because 
of  the  limited  Acts  he  is  to  pursue,  and  liberally  for  the  Remainder-Man,  because  that 
Restraint  was  intended  for  his  Benefit ;  and  there  are  Multitudes  of   Authorities  in 
the  Books,  That  such  a  limited  Power  must  be  taken  strictly  against  the  Tenant  for 
liife  ;  because  tho'  the  Power  be  for  the  Benefit  of  Tenant  for  Life,  yet  the  Restraints 
are  put   upon   him  for  the  Benefit   of    the  Remainder-Man  ;   and   if   we  should  go 
on  both  the  reasons  together,  it  must  still  be  taken  for  the  Benefit  of  him  in  Re- 
mainder :  And  for  this  i  insist  on  the  reverse  of  the  Reason  in  Mountjoy's  Case,  5 
Rep.  ;i  b.     That  was  an  Estate-tail  created  by  [136]  Parliament,  and  he  had  a  narrower 
Power  by  the  Act  than  the  Law  wou'd  have  given  him  as  Tenant  in  Tail  ;  therefore 
that  must  have  a  reasonable  Construction  according  to  the  Meaning  of  the  Act  :    Vice 
versa,  here  the  Power  of  Tenant  for  Life  is  by  Way  of  inlarging  the  Estate,  and  being 
in  Augmentation  of  it  must  be  taken  strictly,  and  so  must  it  be  taken  according  to 
natural  Reason  :  Now  according  to  that,  this  can't  be  a  good  Lease  to  bind  the  Free- 
hold and  Inheritance  of  the  Remainder-Man  ;  for  in  Construction  of  Deeds,  the  true 
genuine  sense  and  Meaning  of  the  Parties  must  be  attended,  so  we  must  consider  each 
Part  of  the  Power  in  the  Deed  :  And  in  respect  of  Rent,  the  Rent  reserved  must  be  in 
as  good  Condition,  as  the  antient  persons,  that  held  the  Estate,  injoyed  the  same  ;  it 
was  not  intended  that  general  Words,  especially  that  those  mentioned  in  the  Settlement, 
should   be   verbatim  turned   into  a   Reservation  in  the  Leases,   but  provided  for  a 
Certainty  to  Ije  had  in  every  Reservation  of  what  Rent  should  be  reserved,  and  that 
to  be  particular,  that  he  in  Remainder  might  have  a  Remedy  upon  his  Action,  for  a 
Rent  reserved  certain,  and  in  Terms  as  formerly  had  been  used  to  be  reserved  for  the 
Land  ;  or  at  least  so  as  it  might  be  reduced  to  a  certain  Rent,  by  [137]  referring  to  a 
Certainty  :  And  this  is  the  plain  and  honest  Meaning  of  the  Parties,  and  not  to  involve 
the  Remainder-Man  in  perpetual  Controversy  and  Uncertainty,  as  in  this  Ca.se  he  is 
obno.xious  to  :   'Tis  that  the  antient  and  accustomable  Rents  be  reserved  ;  there  Will 
be  a  certain  Sum  reserved,  and  here  it  is  disputable  what  is  the  antient  Rents,  and  "tis 
said  (or  more)  so  that  it  may  be  ascertained  without  Dispute  ;  and  it  was  intended, 
that  a  certain  Sum  be  reserved  where  the  Rents  were  even  indisputable,  for  a  certain 
Sum  in  all  Cases  must  be  reserved,  and  the  contrary  would  produce  Inconvenience  ; 
for  always  a  certain  Rent  was  antiently  reserved,  and  so  it  was  intended  by  having  the 
Counterparts  ;  and  I  rely  upon  it  in  this  Case,  that  he  is  under  greater  Disadvantages 
than  any  Freeholder  formerly  had  been  ;  for  let  us  consider  what  it  is,  that  by  allowing 
this  Lease  to  be  good,  the  Reversioner  must  prove  ;  he  must  prove  the  Lands  he  avows 
for  to  be  within  the  describing  Words  of  the  Lease,  and  that  the  Lessor  was  in  possession, 
which  he  can't  do  here,  because  it  is  promiscuous  and  can't  be  known  what  Lands  for 
what  Rent ;  but  if  there  had  been  a  Counterpart,  the  Lessee  would  be  forced  to  say 
the  Lessor  was  in  Possession,  and  so  the  Lea.se  would  be  a  Conclusion,  [138]  "t  least  an 
Evidence  of  the  Rent  :  But  here  he  must  prove  such  a  Sum  as  he  declares  for,  and 
neither  more  or  less  was  the  antient  Rent,  or  the  Tenant  will  baffle  him  as  often  a*  he 
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pleases  ;  the  Rent  reserved  here  is  neither  like,  nor  the  same  Reservations  and  Rents, 
IIS  used  antieiitly  to  be  reserved  ;  and  to  argue,  That  though  an  express  particular  Sum 
liad  been  reserved,  the  Tenant  might  put  it  uixm  him  to  prove  that  it  was  the  Rent 
antiently  reserved,  or  more  ;  and  so  he  in  Remainder  must  prove  what  was  the  antient 
Rent,  although  a  certain  Sum  had  been  reserved  :  That  is  not  to  be  argued,  it  is  a 
liarsli  supposition.  That  a  Ahin  should  go  about  to  destroy  his  own  Lea.se,  that  he  holds 
under,  for  so  it  would  be,  otherwise  he  can  never  avoid  Payment  in  an  Action  oi  Debt 
for  the  Rent ;  and  if  in  such  Action  he  should  deny  it  to  be  the  antient  Rent,  the  J^essor 
or  he  in  Remainder  might  bring  his  Ejectment,  and  upon  shewing  the  Denial  upon 
Record  would  recover  the  Land  and  put  him  out.  Now  this  Case  here  varies,  for  the 
Tenant  may  baffle  the  Lessor  twenty  Times  over,  and  yet  keep  the  Lands  in  Despight 
of  his  Teeth  ;  But  if  the  antient  Rent  had  been  reserved,  there  woidd  have  been  no 
such  Danger,  and  the  Remainder  as  well  as  the  Lease  had  been  good  ;  but  now  he  may 
[139]  sliift  here,  as  often  as  he  can  shew  there  was  any  other  Rent  anciently  reserved ; 
so  that  I  must  be  of  Opinion,  That  this  Reservation  in  the  Manner  here  reserved,  is 
reserving  a  worse  Rent  than  used  anciently  to  be  reserved,  and  that  the  Restrain  in  the 
Settlement  means.  That  he  in  the  Remainder  shall  have  the  same  in  all  material  (Quali- 
ties as  well  as  the  Quantity  of  the  Rent,  and  a  Remedy  to  attain  to  the  Certainty  and 
recover  the  Rent  as  well  as  the  former  Freeholders  could.  There  are  many  Cases  to 
this  Point  put  in  Mountjoy's  Case  in  the  5  Rep.,  and  I  take  them  all  to  be  very  good 
Authoiities,  because  being  put  by  the-  Counsel  at  Bar,  they  were  denied  to  be  Law,  as 
a  Reservation  of  Rent  to  be  paid  at  two  Days,  where  anciently  it  had  been  payable  at 
four,  not  good  ;  if  Silver,  where  anciently  it  had  been  in  gold,  and  many  others  there 
put  were  denied  by  the  whole  Court. 

4thly,  That  this  Lease  as  against  tlie  Lessor  is  not  void,  but  against  the  Remainder- 
Man  it  is  void,  because  not  so  beneficial  as  usual,  and  a  verj'  minute  difference  will  .serve 
to  avoid  it.  which  might  have  been  prevented  in  Pursuance  to  the  Settlement  by  reserv- 
ing more  than  the  ancient  Rent  ;  but  here  is  none  ;  and  if  there  be,  it  must  have  all 
the  beneficial  [140]  Qhialities  of  the  Rent  anciently  reserv'd  ;  and  those  ought  to  be 
reserv'd  and  observed,  as  Mountjoy's  Case  in  the  5  R«p.  says.  And  there  several 
Cases  for  Want  of  that  denied  to  be  Law,  as  Silver  for  Gold,  or  two  Rents  or  two  Manors 
conjoined,  a  Part  of  the  Manor  for  an  apportionable  Share  or  Part  of  the  Rent  ;  as  if 
twenty  Acres  had  been  set  for  £20  each  Acre  of  equal  value,  it  is  not  a  good  Lease,  if 
ten  of  those  that  were  even  be  let  at  the  Rent  of  £15,  such  a  Lease  would  be  void  ;  in  the 
Case  before  us  it  is  much  stronger,  becau.se  the  original  Parties  to  the  original  IViwer 
have  laid  a  Stress  on  this  very  Thing,  as  if  they  foresaw  and  woidd  jirevent  it  ;  for  the 
Lessee  by  that  shall  execute  and  sign  a  Counterpart  of  this  Lease  :  But  the  Deed  here 
signifies  nothing,  it  is  a  Shadow,  and  being  particular  of  the  Manors,  as  they  were 
anciently  set  distinct,  the  Tenant  may  deny  he  held  any  particular  Parcels,  he  may 
say.  These  and  these  Lands  are  not  contained  in  any  Box  as  I  may  c<dl  it.  of  several  Leases, 
and  insist  upon  any  Rent  he  pleases,  in  twenty  several  Actions  brought  by  the  Re- 
•  mainder-Man,  and  may  nonsuit  him  on  the  Evidence  in  ever}-  one  of  them  ;  and  he  is 
estopped  to  say  nothing  ;  but  Signing  and  Sealing  it  was  intended,  that  several  Leases 
should  be  made,  and  several  Counterparts,  and  [141]  several  Rents  certain,  and  that 
to  Uncertainty,  for  which  the  Settlement  provided  ;  And  all  which  the  Parties  foresaw. 
Another  Reason,  or  rather  Observation,  which  may  serve  to  answer  what  my  Lord 
Chief  Justice  Holt  said.  That  if  the  Settlement  were  certain,  the  Deed  was  as  ceitain. 
and  that  the  general  Words  in  the  Power  are  good  for  a  Reservation  :  But  a  true  Way 
to  execute  a  Power  like  this,  is  not  to  do  it  in  the  general  Words  of  the  Power  :  In  all 
Cases  they  must  reduce  the  Rent  to  a  Certainty  by  i)articular  express  Words  :  Sui)i)ose 
(as  I  have  seen  in  some  Deeds)  that  there  was  a  Proviso,  That  in  every  Lease  there 
should  be  inserted  such  Covenants,  as  are  usual  to  1k'  inserted  in  Leases  in  that  County 
where  the  Lands  lie,  etc.,  and  a  Lease  should  be  made  with  a  Provi.^o  in  the  very  Words  of 
the  Deeds  :  That  would  not  be  good,  nor  could  it  be  aided  by  any  Sjjccial  Verdict,  finding 
the  Covenants  usually,  &c.  And  the  Words  (or  more)  alter  it  ixtreaudy.  and  the  Lessor 
must  lay  hold  on  both  the  ancient  Rent  or  more  :  Whereby  it  is  denoted.  That  in 
Obedience  to  it,  he  must  do  it  one  Way  or  other  ;  but  still  it  must  be  certain. 

A  third  Observation  or  Argument  which  I  make  is.  Admitting  the  Sum  reserved 
not  necessary  to  be  a  certain  Sum,  sure  it  [142]  i""st  refer  to  an  absolute  Certainty  ; 
as  in  the  Case  of  Levison.  there  was  an  ai)solute  mathematical  Certainty,  than 
which  nothing  can  be  more  certain  :   And   in   the  Case  of  Levison  and  Pigot,  the 
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very  Power  prnvidps  it  should  1)0  .'io,  at  least  12d.  for  over}'  Glieshire  Acre;  so 
that  it  must  refer  at  least  to  something  certain  ;  But  this  refers  to  nothing  that  is 
so  ;  on  the  contrary,  to  a  Thing  that  is  fluctuating,  Custom  and  U.sage ;  the  which 
nothing  is  more  uncertain  than  Anti(|uity  and  Custom  :  It  is  certain  at  the  Time 
of  an  old  Lease  there  was  a  Hent  existing,  and  it  was  then  known  certainly  what  it 
was  :  But  to  make  this  good,  it  must  now  also  he  known  what  it  is,  but  may  be  it  is 
unattainable  by  human  knowledge  :  As  to  the  Thing  in  (j)nestion,  there  is  Certainty 
absolute  and  natural  ;  but  we  mean  useful  Certainty  lor  the  Benefit  of  Property,  and 
in  that  Respect  referring  to  (hi.stom  and  Usage  is  uncertain  :  And  therefore  certum  est 
quod  certum  reddi  jmtest  is  fitted  to  maintain,  that  whatever  in  it  self  is  once  certain, 
must  be  ever  certain,  will  not  be  granted;  for  it  may  or  may  not  be  certain  according 
to  future  events,  and  much  less  to  bind  a  third  Person :  And  it  is  contradicted  by 
Owen  and  Aprec's  Case,  1  Cro.  94.  Supposing  it  had  been  referring  to  a  Lease  or 
Leases,  between  such  a  [143]  one  and  such  a  one,  that  also  liad  been  void  between  the 
Lessee  and  Ilemaindcr-Man,  because  the  Reversioner  might  lose  the  Lease  ;  and  so 
there  is  not  any  K([uivalent,  to  which  he  may  at  all  Times  resort  to  be  ascertained  as  in 
Pigot's  (,'ase  ;  therefore  it  is  not  a  good  Reservation  where  it  is  not  certain  in  it  self, 
but  refers  to  ancient  Custom  and  Usage.  There  is  as  to  Nature  an  Uncertainty,  and 
an  Uncertainty  as  to  the  Understanding  ;  as  for  saying,  That  a  Verdict  would  have 
a.scertained  it,  that  woidd  be  aiding  the  Defect,  and  to  go  before  a  Ma.ster  or  Jury  to 
find;  and  what  were  the  ancient  Rents,  is  supjilying  a  Defect,  which  has  been  made 
in  executing  a  Power  against  Common  Right  ;  this  is  truly  not  an  absolute  but  a 
conditional  Reservation,  good  between  the  Lessor  and  Lessee,  but  not  to  bind  the 
Remainder-Man.  Tlie  Condition  is,  I  let  these  Lauds  absolutely,  and  if  an  ancient  Rent 
can  be  found,  and  you  the  Remainder-Man  can  prove  it,  then  1  reserve  it  to  you  :  But 
if  there  be  none,  and  if  there  be,  and  you  cannot  prove  it,  you  are  to  have  none. 

There  is  another  Uncertainty,  which  1  don't  need  to  help  on,  and  this  is  in  tlie  Thing 
demised,  and  tliat  runs  to  A])ree's  Case  :  Where  Lands  are  demised  liy  sufHcient  Des- 
cription, the  Lessee  can't  go  [144]  back,  unless  he  forfeit  the  Lease  :  But  here  they  are 
so  demised.  That  tho'  the  ancient  Rent  had  been  reserved,  yet  the  Tenant  may  say, 
the  Lands  are  more  or  le.ss  ;  but  if  they  had  been  distinctly  demised,  and  he  sliould  say 
so  in  Pleading,  he  would  forfeit  his  Lease  ;  but  here  is  no  Light  at  all  for  the  Lessor  to 
go  by,  tho'  he  finds  the  certain  Rent ;  so  that  it  is  only  a  bare  Possibility,  that  by  the 
Help  of  great  Charges,  good  Fortune,  and  the  hulustry  of  himself,  he  may  come  at 
his  Rent,  if  he  can  ascertain  the  very  Lands  anciently  demised  and  their  respective  Rents; 
or  if  either  the  Lands  be  mistaken  or  the  Rent,  he  is  still  to  seek  foi-  it.  Lands  leased 
for  the  Rent  reserv'd  anciently  on  these  Lands,  and  there  be  less  Lands  in  the  Lease 
than  anciently  were  let,  that  is  not  a  good  Lease;  but  if  less  or  fewer  Lands  than  anciently 
were  let,  be  demised  for  the  same  Rent  in  certain,  that  had  been  well. 

In  the  third  place,  if  there  had  been  a  Recovery,  and  a  Lease  of  tlie  divers  Land 
in  the  Recovery,  it  would  be  bad,  and  the  same  Exception  would  hold  ;  but  the  ancient 
Rent  being  a  Sum  of  Money,  you  might  reserve  more  than  the  ancient  Rent :  And  so* 
it  appears,  That  altho'  I  had  reserv'd  by  the  Words  ancient  and  accustomable  Rent, 
that  would  be  good  :  So  [145]  that  Certum  est  quod  Cerium  reddi  potest  will  not  do  in 
this  Case ;  if  you  can  maintain  the  Reservation  on  the  Lease,  yet  the  Lease  is  not  in 
Severalty  as  formerly  the  Lands  were  demised  ;  and  therefore  it  will  be  that  Case  in 
Point ;  or  if  you  would  make  it  a  several  Lease,  yet  here  are  more  Lands,  and  then  it 
will  be  stronger  against  you  than  if  there  had  been  less.  O,  but  say  you,  it  is  the  ancient 
Rent  is  reserved  only  for  the  Lands  anciently  demised,  and  not  for  the  other  Lands  ; 
that  won't  follow,  for  the  same  Lands  are  not  demised  in  the  same  several  Lease ;  the 
Words  are  severally,  and  not  .jointly  of  all  the  Lands  in  the  Settlement,  reciting  tlie 
Messuages,  Tenements  and  Hereditaments  in  several  Manors  in  the  County  of  Chester, 
and  all  and  singular  the  Lands  comprised  in  the  recited  Power,  haheruhim  for  ninety- 
nine  Years,  if  Sir  Charles  Orby,  &c.,  shall  so  long  hve,  and  yielding  and  paying  therefore 
yearly  the  ancient  and  accustomable  Rents  u.sually  reserved  and  payable;  (not  said 
heretofore)  in  the  leasing  Part,  only  there  is  a  Severalty,  for  the  Lease  is  several,  and  not 
joint  of  all  the  Lands  in  the  County  of  Chester,  &c.,  and  also  of  all  the  other  Estate  : 
It  is  a  Severance,  but  it  is  the  minutest  that  can  be  seVeral ;  suppose  of  four  Fields 
and  four  Messuages  severally,  where  usually  [146]  two  Fields  and  two  Messuages  were 
let ;  that  would  not  be  good,  for  it  must  be  a  Severance  of  all  the  Things  demised  ; 
And  I  take  the  Words  to  be  such,  yet  the  Lands  are  not  usually  perhaps  let  by  RLinors, 
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&c.,  and  the  Reservation,  &c.,  yet  has  Relation  to  Usage  or  Custom  in  the  demising 
Part:  Nor  is  it  said  as  anciently  demised  ;  and  the  Construction,  that  is  endcavour'd 
to  be  put  upon  it  would  carry  the  Reservation  to  be  several,  further  than  any  Case 
has  as  yet  done  ;  The  Lands  pass  by  this  Deed  all  during  the  Life  of  tlie  Lessor,  and  there- 
fore is  one  Reservation  singly  of  all  the  Rents  for  all  the  Lands  :  These  Manors  reserving 
therefore  several  Rents,  will  not  be  f^ood  for  a  Demise  of  them  where  they  were  usually 
let  single  or  together;  and  the  Calling  them  respective,  ancient  and' accustomable 
Rents,  is  denoting  what  they  were,  not  what  they  were  reserved  and  used.  Dyer,  309  ; 
Hob.  303 ;  and  Moor,  20L  It  is  true,  the  several  ancient  Rents  are  reserv'd,  but  not 
for  the  several  ancient  Tenants  ;  and  (respective)  only  denotes,  but  does  not  reserve  : 
Therefore  I  am  of  opinion  the  Demise,  tho'  several  and  not  joint,  yet  cannot  be  made 
any  other  Severalty  than  the  Demise  ;  and  that  won't  do  the  Plaintiff's  Turn,  for  that 
will  be  for  all  the  Lands ;  and  that  will  be  Owen  [147]  and  Apree's  Case,  and  so  let 
in  a  Manor  never  let  before ;  here  are  more  Lands  than  anciently  let :  You  won't  say, 
that  the  Rent  was  not  reserv'd  as  well  for  the  Lands  not  anciently  demised,  for  the  Lands 
did  pass  as  much  as  to  their  reJdilus.  it  is  for  all  that  is  leased  ;  and  that  Part  that  was 
not  anciently  demised,  being  it  must  be  apportioned,  for  there  is  no  Covenant  for  the 
Lessee  to  pay  the  ancient  Rent  for  the  old  Lands,  in  Case  the  other  should  be  evicted ; 
therefore  agreeable  to  Common  Right,  against  which  the  Power  is  made,  and  to  what 
was  then  intended  by  the  Settlement,  the  Lease  not  being  severally,  much  less  singly  : 
The  general  Course  has  been  in  executing  of  these  Powers  to  make  the  Deeds  or  Leases 
in  particular  Terms,  and  not  according  to  the  general  Words  thereof  :  And  now  since 
that  when  these  powers  have  been  perhaps,  and  J  believe,  much  ancienter  than  the 
Statutes  for  enabling  Ecclesiastical  Persons  ;  this  was  the  first  Attempt  that  ever 
was  made  to  delegate  the  Power  generally,  as  I  may  say,  that  was  jiarticularly  to  be 
executed  in  the  same  Manner  as  they  were  done  before ;  and  for  that  it  would  be  fatal 
to  all  Remainder-Men,  because  the  Tenant  for  Life  might  upon  a  sudden  at  any  Time 
make  a  Disposition  of  the  whole  Estate  in  this  [148]  nncertain  Maimer  ;  and  being  a 
new  Invention  in  Derogation  of  the  Common  Law,  and  tending  to  introduce  Perjury, 
Forgery  and  Fraud,  the  Courts  of  Equity  won't  aid  it  by  any  Means  ;  it  is  to  be  utterly 
exploded  like  the  Attempt  of  Justice  Richill  mention'd  in  Littleton.  I  am  of  Ojunion, 
it  is  not  a  good  Lease,  so  as  to  bind  the  Remainder-Man.  And  accordingly  decreed. 
Sir  John  Hobart  should  be  Trustee  for  the  Uses  in  the  Settlement,  permit  liis  Name  to 
be  used,  and  decreed  an  Account  for  the  Mortgaged  Estate ;  and  if  the  Party  sets  up 
a  Title  to  the  Inheritance  and  Mortgage,  he  must  account  for  the  whole  Profit  as  the 
Counsel  for  the  Defendant  insisted  on  :  But  the  Lord  Keeper  decreed  only  an  Account, 
and  if  the  Account  were  delay'd,  that  a  Receiver  be  appointed ;  refus'd  to  speed  the 
Report  upon  the  face  of  the  Decree,  because  it  is  presum'd  all  Persons  will  obey.  Then 
it  was  mov'd,  that  for  the  sum  of  £8000,  de-vis'd  by  old  Earl  Charles  to  Lady  Cerrard, 
and  by  her  devis'd  to  j'oung  Earl  Charles,  who  devis'd  the  same  to  the  Defendants, 
Interest  might  be  discounted  for  the  same  by  the  Plaintiff',  as  Administrator  to  Earl 
Fitton,  for  the  Time  Earl  Fitton  enjoyed  the  Estate.  But  to  this  the  Keeper  answered, 
that  Earl  Charles  the  younger  [149]  having  the  Fee-simple  in  Reversion,  and  the  Fee 
being  fallen  now  into  the  Party  who  was  to  have  that  Money,  shall  he  not  have  it  out 
of  the  Estate  1  For  it  is  not  personally  due  on  Earl  Fitton ;  it  is  too  hard  to  give 
Interest  for  it  to  you  that  have  the  Fee,  the  same  being  a  personal  Demand  of  Atwood. 
Thomas's  Case  in  the  House  of  Lords  was  the  same ;  she  recovered  her  Portion  after 
the  Fee  had  fallen  in  to  her  :  The  Keeper  said.  That  was  because  of  Fraud  in  the  Trustees, 
it  may  be,  and  sa  would  not  decree  any  Interest  for  it,  but  that  all  writings,  except  such 
as  concern'd  the  mortgag'd  Estate,  to  be  deUver'd  up,  and  those  wlien  the  Possession 
comes  to  the  Defendant  by  Brent  Administrator  of  Charlote';  And  decreed  costs  for  the 
£4000  only,  as  Mortgagees  usually  have, 

[150]  Mich.  6  Annse  Reginjr  [1707]  in  Cane'. 
Attorney  Generai,  at  the  Relation  of  the  Master  and  Fellows  of  Sidney  College  in 

Cambridge,  amlra  ■ B.\INI«  and  Mary  his  Wife.  Heir  of  Doctor  Johnson. 

A  Will  written  bv  the  Testator  himself  had  no  Witnesses,  though  a  Codicil  referring 
thereto  had  four  Witnesses,  yet  held  no  good  Will,  for  Freehold  kinds,  &i: 
Doctor  Johnson  seized  of  several  Freehold  and  Copyhold  Lands,  and  po.<sessed 
hkewise  of  divers  Leasehold  Lands,  surrenders  the  Copyhold  to  the  Use  of  his  last  Will, 
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and  aftor  makes  hi.s  Will  in  Writing,  whereby  lie  devises  all  liis  F,.statc  both  Freehold, 
Copyhold  and  Leasehold  to  Trustees,  their  Executors,  &c.,  in  Trust  for  the  Maintaining 
and  Providing  for  several  poor  Scholars  of  that  College,  and  for  divers  other  Charities 
in  his  Will  particularly  expressed  and  directed  :  This  Will  was  written  with  his  own 
Hand,  but  had  no  Witnesses  to  it ;  he  afterwards  makes  a  Codicil,  wherein  he  recites  and 
[151]  takes  Notice  of  the  Will  ;  and  this  Codicil  was  sub,scribed  by  four  Witnesses, 
and  duly  executed,  and  soon  after  dies  ;  and  now  tliis  Bill  was  brought  to  have  the 
Trustees  take  upon  them  the  Trusts,  and  to  have  a  specifick  Performance  thereof ; 
and  it  was  urged  in  su])port  of  the  Charities,  that  for  the  Copyhold  there  was  no  Question 
but  the  Will  was  sufficient,  because  they  did  not  pass  by  the  Will,  but  by  the  .Surrender  ; 
for  as  Copyhold  they  could  not  pass  by  the  Will ;  and  for  the  Leasehold  Lands  they  being 
but  Chattels  are  Part  of  the  Personal  Estate,  and  not  within  the  Statute  of  Frauds 
and  Perjuries,  but  remain  at  the  Common  Law  ;  and  for  them  the  Will  is  efl'ectual 
likewise;  and  for  the  Freehold,  tho'  the  Will  be  not  effectual,  as  a  Will,  to  pass  them 
within  the  Statute  of  Frauds  and  Perjuries,  for  want  of  conforming  to  the  Circumstances 
required  by  the  Statute,  yet  it  is  good  as  an  Appointment  to  charitable  Uses  within  the 
Statute  of  4.'i  El.  And  it  was  compared  to  11  Co.  Magdalen  College  Case,  where  Want 
of  Livery  or  Attornment  shall  be  suppUed,  being  but  Circumstances  concurring  to  perfect 
the  Grant  and  Intent  of  the  Disposer  of  Lands  ;  but  where  there  is  a  Defect  of  Power, 
there  the  Statute  for  Confirmation  of  Grants  will  not  [152]  supply  that,  as  by  a  Feme 
Covert,  or  Infant ;  so  if  Tenant  by  Knight's  Service  de\dse  the  Whole,  there  is  a  Defect 
of  Power  for  a  third  Part,  tho'  Collison's  Case  in  Hob.  and  Moore  before  32  and  34 
H.  8  [1541-43],  seems  contrary.  Mr.  How  hkewisesaid,  that  43  EHz.  co-operating  with 
tho  Will  makes  it  good  as  an  Appointment,  and  cited  2  Eoll.  Rep.  318,  and  that  that 
Statute  controls  the  Statute  of  Westm.  2,  de  donis  condUionalibus,  and  cited  a  Case  inter 
Dcy  and  Thwaites  at  the  Rolls  about  twenty  Years  ago. 

Sir  Thomas  Powis  for  the  Defendant  urged,  that  the  Will,  not  being  executed  as 
the  Statute  of  Frauds  and  Perjuries  directs,  would  not  be  good  to  pass  the  Freehold 
Lands,  and  the  Taking  Notice  of  the  Will  in  the  Codicil  cant  mend  it,  for  that,  for 
ought  appears,  it  might  be  e.xecuted  in  another  Room,  and  the  Witnesses  to  that  see 
or  know  nothing  of  the  Will  ;  and  Collison's  Case  of  the  Infant  comes  full  up  to  tliis 
Case,  tho'  the  principal  Case  there  does  not,  and  so  does  the  Case  of  Socage  Lands  (as 
1  think  it  was  put  of  Socage  Lands),  and  tho'  43  El.  makes  void  the  Statute  de  donis,  so 
that  if  Tenant  in  Tail  devises  his  Lands  to  a  Charity,  this  shall  be  good  as  an  Appoint- 
ment, though  not  [153]  'is  a  Devise  within  that  Statute  of  Frauds  and  Perjuries,  which 
being  a  subsequent  Statute  to  that  of  43  Eliz.  over-rules  it.  and  says,  that  no  Devise 
or  Bequest  of  Lands  shall  be  good  without  such  Publication  and  Circumstances  as 
the  Act  requires  ;  and  tliis  Statute  was  made  to  prevent  Mens  Disinheriting  their 
Heirs,  though  it  were  for  a  Charity,  unless  the  .Solemnity  and  Circvimstances  lequired 
thereby  were  pursued,  and  that  it  ought  not  to  operate  as  a  Disposition  or  Appoint- 
ment against  the  Statute. 

Vernon  on  the  same  .Side  agreed,  that  43  Eliz.  i-epealed  the  Statute  de  donis,  being 
subsequent  to  it,  and  as  that  did,  so  must  29  Car.  2,  repeal  43  Eliz.  being  subsequent 
to  it ;  for  that  disables  Persons  from  giving  away  their  Lands  without  such  and  such 
Circumstances,  or  to  cancel  or  revoke  a  Will  without  such  solemn  Ceremonies,  and 
says,  any  Law,  Custom,  or  Usage  to  the  contrary,  which  binds  more  strongly. 

Pauncefort  on  the  same  Side  and  to  the  same  Effect,  that  43  Eliz.  should  give  place 
to  29  Car.  tliis  being  subsequent,  and  made  to  prevent  Perjuries  and  other  Mischiefs 
by  disinheriting  Heirs. 

Dobbins  in  Reply  for  the  Plaintiff,  that  the  Will  is  not  to  be  void  by  29  Car.  2.  but 
only  the  Devise,  that  shall  be  void  as  [154]  a  Devise,  but  yet  it  may  be  good  as  an  Ap- 
pointment :  Neither  is  the  whole  Will  to  be  void,  but  only  the  Devise  of  Lands,  where 
the  Statute  is  not  pursued  :  -And  he  insisted  farther,  that  the  Codicil  taking  Notice 
of  the  Will,  and  being  duly  executed,  that  makes  the  Will  good  also,  if  it  was  affixed 
to  the  W' ill :  and  the  Laying  it  in  another  Place  signifies  nothing,  nor  is  to  be  regarded, 
for  it  should  relate  to  the  Will,  tho'  he  had  it  personally  in  his  Custody. 

The  Attorney  General  cited  Collison's  Case,  wliich  he  said  they  had  not  answered  : 
that  it  was  good  as  an  Appointment;  and  he  said  the  Statute"  of  29  Car.  2  might 
operate  upon  former  Statutes  for  Wills,  but  could  not  when  they  were  no  Wills,  but 
Appointments  only. 

The  Lord  Chancellor  held  tliis  a  very  good  Distinction,  and  said  it  was  found  out 
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to  support  Charity  before  29  Car.  2,  but  now  upon  that  Statute  can  this,  not  being 
good  as  a  Will,  operate  and  be  good  as  an  Appointment  ?  He  agreed  the  Court  would 
tavour  Charities,  but  he  could  not  give  a  Loose  to  break  in  upon  the  Statute,  and  make 
Wills,  wliich  are  often  made  in  extremis,  to  be  good  against  the  Heir,  when  there  was 
a  Statute  to  prevent  them  ;  and  the  Statute  never  intended  to  disinherit  the  Heir 
upon  [155]  such  a  Distinction  ;  and  as  upon  the  Statute  de  donis.  a  Will  by  Tenant 
in  Tail  can't  be  good  as  a  Will,  but  yet  by  43  Eliz.  shall  be  good  as  an  Appointment: 
So  now  this  Statute  of  29  Car.  2.  says,  it  shall  be  void  to  all  Intents  and  Purposes,  if 
the  Circumstances  required  by  that  Statute  are  not  pursued  ;  ergo  it  cannot  be  gocxl 
as  an  Appointment ;  but  it  being  a  favourable  Case  on  the  one  Side,  and  a  Charity 
on  the  other,  he  would  consider  farther  of  it,  and  would  confer  with  the  Judges  in  it. 

Hill.  6  Annse  Reginte  [1708]  in  Cane'. 

Hyde  contra  Hyde. 

A  Will  in  lime  Sheeis  scaled,  &c.,  by  the  Testator,  who  intending  a  new  Will  signed  a 
Draught  tiiereof,  and  then  tears  off  eight  Seals  from  the  former,  yet  held  good  for 
the  Real  Estate,  and  the  other  for  the  Personal. 

A  Man  makes  his  Will  in  Writing,  and  thereby  gives  all  his  Real  and  Personal  Estate 
to  his  Wife,  her  Heirs,  Executors,  ke.,  in  Trust  to  pay  his  Debts  and  Legacies,  and  he 
devises  several  Legacies  to  his  Children  and  other  Persons,  and  concludes,  in  Witness 
whereof  I  have  to  tliis  my  last  Will  and  Testament,  containing  nine  Sheets  of  Paper, 
and  to  a  Duplicate  thereof,  to  be  left  in  the  Hands  of  such  a  one,  set  m}'  Seal  in  the 
[1561  Presence  of  three  Witnesses,  who  all  subscribed  their  Names  in  due  Form  of  Law. 
Afterwards  the  Testator  being  minded  to  add  other  Trustees  to  his  Wife,  and  make 
some  little  Alterations  in  his  Will,  sends  for  a  Scrivener,  and  gives  him  Directions  to 
prepare  a  Draught  of  Instructions  for  another  Will,  which  the  Scrivener  did  accord- 
ingly, and  brings  the  Paper  of  Instructions  to  the  Testator,  which  he  read  over  and 
approved  very  well,  and  sets  liis  Hand  to  it,  and  being  at  a  Tavern,  thinking  he  now 
had  made  a  new  Will,  he  pulls  out  of  his  Pocket  the  first  Will,  and  tears  ort  the  Seals 
from  the  first  eight  Sheets,  which  the  Scrivener  seeing  ask'd  liim,  What  he  was  doing  ! 
Why  (says  he)  I  am  cancelling  my  first  Will  :  Pray  (says  the  Scrivener)  hold  your 
Hand,  the  other  Will  is  not  perfected,  it  will  not  pass  your  Real  Estate  for  Want  of 
being  subscribed  and  executed  pursuant  to  the  Statute  of  Frauds  and  Perjuries  :  Say 
you  so  (says  the  Testator)  I  am  sorry  for  that ;  and  immediately  desisted  from  tearing 
off  any  more  of  the  Seals,  and  in  some  short  Time  after  dies,  witliout  having  done  any 
further  Act  to  perfect  the  second  Will,  or  cancel  the  first.  After  his  De;ith,  on  .Applica- 
tion to  the  Spiritual  Court  by  the  Wife,  who  was  made  Executrix  of  this  [157]  last 
Will,  they  sentenced  it  a  good  Will  as  to  tlie  Personal  Estate,  and  admitted  her  to  prove 
it :  And  now  tliis  Bill  was  brought  by  the  Legatees  against  the  Wife  and  other  Trustees 
to  have  a  specifick  Performance  of  the  Trust  in  the  first  Will,  and  tliat  the  Estate  might 
be  sold  pursuant  to  the  Directions  of  that  Will,  and  their  Legacies  be  paid  them  :  It 
was  insisted,  that  that  Will  was  revoked  by  making  the  other,  and  that  the  other, 
tho'  there  were  the  same  Legacies  given  out  of  the  Lands  thereby  devised  to  be  sold, 
was  not  sufficient  to  pass  the  Real  Estate,  or  make  any  Charge  upon  it,  for  Want  of 
the  Circumstances  required  by  the  Statute  of  Frauds  and  Perjuries. 

Sir  Joseph  Jekyll  urged,  that  the  last  Sheet  of  the  first  \A'ill  was  avoided  by  the 
Tearing  off  the  Seals  from  the  eight  first  Sheets  ;  for  when  in  the  last  Sheets  he  refei-s  t  he 
Execution  of  it,  as  his  Will,  to  his  Sealing  of  every  Sheet,  as  the  Signal  or  Testimonial 
of  its  being  his  last  Will  ;  if  any  of  these  Signals  fail  or  are  destroy  d,  the  whole  Wdl 
becomes  void  ;  and  here  he  has  torn  off  eight  of  the  Seals  :  besides  the  Statute  of 
Frauds  and  Perjuries  having  four  Wr.rds,  viz.  Burning.  Cancelling,  Tearing  or  ( )bliter- 
ating  and  that  by  anv  of  these  the  first  Will  is  to  be  avoided,  here  are  two  of  [158]  those 
Act^  for  here  is  Tearing  and  Cancelling,  and  so  the  first  Will  is  defe^ited  and  avoided. 

Mr.  Cowper  on  the  other  Side  insisted,  that  tho'  the  original  Will  shall  by  this  Act 
be  supposed  to  be  cancelled,  yet  here  being  no  Animus  Cancellandi  or  Revocandi.  and 
that  as  soon  as  he  was  told  of  it.  he  desisted  and  went  no  farther,  that  tlie  Duplicate 
thereof,  which  he  took  Notice  of  in  liis  Will,  remaining  intire  and  undefac'd  i^n  the 
Hands  of  the  Party,  to  whom  it  was  deliver'd.  shall  be  sufficient  to  pass  the  Real  Estate. 

Mr.  Williams  on  the  same  Side  insisted,  that  it  should  be  only  a  Revix-ation  ]rro 
tanlo.  for  so  much  as  the  Seals  were  tore  off  from,  and  no  more,  and  that  for  tlie  last 
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Shcft  it  slioukl  remain  a  gdocl  \\"ill ;  for  a  Man  may  revoke  Part  of  liis  Will  if  he  pleases, 
and  vt't  the  Rest  stand  good  :  And  Mr.  Clilbert  said,  that  Sealing  of  all  tlu^  Sheets  was 
not  essentially  necessary  to  tlie  Perfection  of  the  Will,  but  only  to  the  last  Sheet,  and 
that  it  remains  intire  and  ahsohitely  jjerfect  and  executed,  and  that  he  had  not  any 
Intention  of  cancelling  the  Will  ;  for  that  when  he  was  told  of  the  Consequence  he 
desisted,  and  the  last  Sheet  was  only  essential  for  the  Making  the  Will  remain  intire, 
and  therefore  can't  be  said  to  be  cancell'd,  but  [159]  shall  be  good  and  essential  to  all 
Intents  and  Purposes,  the  essential  Part  wliich  makes  a  Will  still  remaining. 

Serjeant  Hooper  cited  a  Case  in  C.  B.  since  the  Revolution,  where  a  Man  made 
his  Will  in  due  Form,  and  after  made  another  Will,  whereby  he  revok'd  the  first  Will, 
but  the  last  Will  had  but  two  Witnesses,  and  it  was  adjudged  no  Revocation  ;  for  that 
Statute  was  made  on  Purpose  to  take  away  all  Constructions  of  a  Man's  Intentions, 
where  the  Form  of  the  Statute  was  not  exactly  piu-sued  :  But  my  Lord  Chancellor 
wonder'd  how.  that  could  come  to  be  the  Question,  and  thought  he  was  Tiiistaken, 
since  the  Stat\ite  is  express,  that  no  Will  shall  be  revoked  by  a  subsequent  Will,  unless 
such  subsequent  Will  be  signed  and  attested  by  three  or  more  Witnesses  ;  and  in  the 
principal  Case  he  decreed  this  Tearing  oft'  the  eight  .Sheets  the  Seals  to  be  no  Cancelling 
of  liis  first  Will,  not  being  done  Animo  canceUandl ;  as  soon  as  he  was  told  of  it  that 
the  other  would  not  be  sufficient  to  pass  liis  Real  Estate,  he  immediately  desisted,  and 
left  the  last  Sheet  intire  and  uncancelled  ;  and  took  tliis  Dift'erence,  that  for  the  whole 
Personal  Estate  this  Making  of  the  second  Will  was  a  sufficient  Revocation  of  the  first 
in  toto,  and  that  it  should  not  be  taken  [160]  to  ''?  a  good  Will  as  to  Part  of  the  Personal 
Estate,  and  no  Will  or  Revocation  as  to  the  other  Part  of  the  Personal  Estate,  for  his 
Intention  should  not  be  taken  by  Halves  ;  and  since  the  Spiritual  Court  has  sentenced 
it  a  good  Will  of  the  Personal  Estate,  it  must  be  good  for  the  Whole,  and  such  Legatees 
of  the  Personalties  in  the  first  Will  as  are  left  out  in  the  second  must  lose  their  Legacies, 
but  for  those  that  had  Legacies  bv  the  first  Will  chargeable  upon  the  Real  Estate,  if 
the  same  Legacies  were  devised  to  them  by  the  second  Will,  that  they  should  still  continue 
chargeable  on  the  Real  Estate,  and  should  be  raised  out  of  it  :  And  so  he  said  it  would 
be,  whether  tlieir  Legacies  were  increased  or  diminished,  they  being  by  the  second 
Will  made  chargeable  upon,  and  to  be  raised  out  of  the  Real  Estate  likewise,  which 
tho'  it  was  not  sufficient  to  charge  the  Real  Estate  in  it  self,  yet  since  the  Real  Estate 
remained  well  devised  by  tlie  first  Will,  they  should  be  still  secured  by  that  Real  Estate, 
for  they  were  not  out  of  Lands  like  a  Rent,  but  only  secured  by  Land,  which  he  said 
was  well  devised,  but  for  other  new  absolute  personal  Legacies  devised  by  the  last  \A'jll, 
they  should  be  chargeable  only  upon  the  Personal  Estate,  and  should  have  the  Pre- 
ference to  be  first  paid  [161]  out  of  the  Personal  Estate  before  the  other  Legacies  in 
the  first  Will  upon  the  Real  Estate,  because  they  liad  their  several  Funds  out  of  which 
they  were  to  be  paid,  the  personal  Legacies  in  the  last  Will  out  of  the  Personal  Estate, 
which  was  well  devised  by  that  Will :  and  the  Legacies  charged  upon,  or  secured  upon 
the  Real  Estate,  which  was  well  devised  by  the  first  Will,  out  of  the  Real  Estate  ;  and 
all  agreed.  That  the  second  Will,  tho'  not  sealed  and  sidjscribed,  as  the  Statute  of  Frauds 
and  Perjuries  directs  :  yet  it  is  good  for  the  Personal  Estate,  it  being  casus  omissus  out 
of  the  Statute,  and  then  it  was  good  at  Common  Law. 

[Mews'  Dig.  Will.  IV,  A.  1.     S.  C.  1  Eq.  Ca.  Abr.  409.     See  Dancer  v.  Crabh,  1873. 

L.  R.  3  P.  et  D.  104.] 

Pasch.  7  Annte  Reginse  [1708]  in  Cane'. 
Wallis  contn-a  E\'ERARd. 
Bill  upon  three  Demands  dismissed  as  to  two.  and  rcliev'd  for  the  other,  where  Bond 
and  other  Debts  had  been  paid  by  an  Administratrix  for  the  Honour  of  the  Family, 
and  other  Allowances  made  to  her. 

Plaintiff,  as  Administratrix  to  her  Husband,  brought  a  Bill  upon  three  Demands  ; 
the  first  for  £500,  which  she  paid  upon  Bond-Debts  of  her  Husband's  over  and  above 
his  Assets  ;  the  second  for  £120,  due  by  the  Defendant  upon  a  Note  ;  the  Third  for 
her  Dower  or  Thirds  out  of  the  Real  Elstate.  The  Case  was  shortly  thus  :  [162]  The 
Plaintiff's  Intestate  upon  Purchasing  an  Estate  in  Fee,  wanting  Money  to  complcat 
the  Purchase,  borrowed  of  several  Persons  £.500,  and  gave  Bonds  for  Re-payment  with 
Interest :  But  before  these  Bonds  were  satisfied,  died  intestate,  lea^-ing  the  Plaintiff, 
his  Widow,  and  one  John  Everard  his  Son,  a  Minor  of  about  two  or  three  Years  old  : 
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The  Plaintiff  took  out  Letters  of  Administration  to  her  Husband,  and  exhibited  an 
Inventory  in  the  Spiritual  Court  of  his  Personal  Estate,  which  falling  much  short 
to  pay  his  Debts,  the  Plaintiff  for  the  Honour  of  the  Family,  and  to  prevent  the 
Creditors  suing  the  Infant,  paid  those  Bond-Debts,  intending  to  have  them  allowed  out 
of  the  Real  Estate  when  the  Infant  came  of  Age.  The  Plaintiff  likewise,  as  Guardian 
to  her  Son,  enter'd  upon  the  Real  Estate,  and  received  the  Rents  and  Profits  thereof 
for  about  sixteen  Year.s,  when  he  died,  still  under  Age ;  and  the  E.state  thereupon 
descended  to  the  Defendant  as  Cousin  and  Heir  at  Law,  against  whom  she  now  brought 
this  Bill,  to  have  a  Satisfaction  out  of  the  Real  Estate,  for  what  she  paid  over  and  above 
her  Husband's  Assets;  and  for  the  £120  which  she  had  brought  to  the  Account  of 
her  Husband's  Personal  Assets,  and  for  her  Dowry:  As  to  the  Dower,  the  Bill  was 
dismissed  without  much  Difficulty,  because  [163]  she  had  her  Remedy  at  Law  ;  and 
as  to  the  £120,  it  was  denied  to  be  due ;  and  if  so,  then  since  she  ought  to  be  discharg'd 
of  so  much  of  her  Husband's  Assets,  tho'  brought  to  Account  in  the  Inventory,  the 
Bill  was  dismissed  as  to  that  likewise ;  but  as  to  the  first  Point,  it  was  insisted  for  the 
Plaintiff,  That  she  stood  in  the  Place  of  the  Creditors  ;  and  as  they  for  want  of  Personal 
Assets  might  have  fallen  upon  the  Real  Estate  for  Satisfaction  of  their  Bonds  ;  so  now 
she  having  paid  them  stood  in  their  Place,  and  had  the  same  Equity  as  they  would 
have  had.  For  the  Defendants  it  was  in.sisted,  That  the  Plaintiff's  Bill  ought  to  be 
dismissed  hkewise  as  to  this  Part,  being  very  extraordinary ;  for  upon  Payment 
she  might  have  taken  an  Assignment  of  the  Bonds :  as  is  usual  in  such  Cases,  and 
have  sued  them  in  the  Creditors  Names  at  Law. 

2dly,  It  was  said,  That  she  received  the  Rents  and  Profits  as  Guardian  to  her  Son 
for  sixteen  Years,  and  now  would  sink  all  that  and  burden  the  Real  Estate  with  the 
whole  Debts. 

3dly,  That  the  Creditors  themselves  could  have  no  Effect  of  their  Bonds  till  tlic 
Infant  had  come  of  Age,  by  Reason,  if  they  sued  him,  the  Parol  would  have  demurred 
till  his  full  Age ;  and  therefore  she  was  not  at  all  obliged  to  pay  those  [164]  Bonds ; 
and  so  it  was  paid  in  her  own  Wrong. 

Thereupon  the  Plaintiff's  Counsel  urged,  that  the  Estate  was  not  worth  above 
£33  per  Annum,  and  that  her  Dower  of  it  came  to  £11  per  Annum,  and  that  she  ought 
to  be  allowed  £14  per  Annum  at  least  for  the  Maintenance  of  licr  Son,  and  then  the 
Residue  which  she  received  would  not  near  amount  to  satisfy  what  she  had  paid  ; 
and  though  the  Parol  would  have  demurred  till  the  Infant's  full  Age  in  Strictness  of 
Law,  yet  it  was  for  the  Honour  of  the  Family  to  have  those  Debts  satisfied  sooner, 
and  therefore  she  ought  to  be  allowed  them. 

My  Lord  Chancellor  said  the  parol  Demurrer  was  no  Discharge  of  the  Debt,  it 
was  only  a  Composition  of  the  Infant,  that  he  should  not  be  harrassed  with  Suits  before 
he  was  of  Age  to  know  how  to  defend  them,  and  that  the  Debt  was  nevertheless  sub- 
sisting ;  and  decreed  an  Account  to  be  taken  of  the  Personal  Assets  of  the  Husband, 
and  to  see  how  it  had  been  applied,  and  how  far  it  fell  short,  and  likewise  an  Account 
of  what  the  Plaintiff  had  received  of  the  Rents  and  Profits  of  the  Real  Estate,  allowing 
her  upon  the  Account  what  was  reasonable  for  the  Maintenance  of  the  Infant,  and 
what  she  had  paid  on  the  Bonds  for  the  Honour  [165]  "f  the  Family,  and  then  to  resort 
back  to  the  Court,  and  for  Ck)sts,  &c.,  to  stand  revived  'till  an  Account  taken,  tho'  the 
Defendant  urged  this  Account  might  be  at  the  Peril  of  Costs  on  the  Plaintiff  s  Side. 

Pasch.  7  Anna;  Regina;  [1708]  in  Cane'. 
Strickland  contra  Hiidson,  Mason  &  Vx\ 
Legacies  devis'd  to  three  Chikb-cn  decreed  to  be  paid  to  the  Father  on  his  Entring 
into  Recognizance  with  one  S.     One  of  the  Children  dies  ;  the  Father  dus  insolvent  : 
the  Recognisance  is  sued  against  S,  who  as  A's  Representative,  brings  Ins  Bill  against 
the  other  two  Children  to  have  Allowance  for  their  Maintenance,  &c. 
The  Case  was.  that  one  John  Lodge  having  one  Son  and  the  two  Defendants  his 
Daughters,  their  Uncle  bv  Will  gave  them  £50  apiece,  and  if  any  of  them  died,  their 
Share  to  go  to  the  Survivors  and  Survivor  equally,  and  limited  no  lime  either  for 
Payment  of  these  Legacies,  or  within  what  Time  the  Death  of  any  should  mtiUe  the 
Survivors,  and  died  ;  the  Children  being  all  under  Age.  their  Father,  as  next  I-riend 
and  Guardian,  brought  his  Bill  in  this  Court  against  the  Uncles  Executors  to  have 
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the  Portions  paid  him  upon  giving  Secnrity,  which  was  decreed  accordingly;  and 
thereupon  he  and  tlie  now  Fhuiitirt'  Strickland  entcr'd  into  a  Recognizance  before 
a  Master  of  this  Court  <if  I'.'iOO  Penalty.  [166]  t'le  Condition  whereof  (after  reciting 
the  Decree,  and  that  the  Children,  hy  Reason  of  their  being  under  Age,  were  not 
capable  of  giving  Discharges  for  their  Legacies)  was,  that  if  the  Conusors  or  either 
of  them  should  pay  the  said  £50  apiece  to  the  Childnn  at  their  respective  Ages  of 
twenty-one  Years,  then  the  said  Recognizance  to  be  void  :  'Phe  Father  after  i)uts  out  the 
Son  Apprentice,  but,  as  was  prov'd,  gave  no  Money  with  him  ;  the  Son  lived  nine 
or  Ten  Years  after  he  came  out  of  his  Time,  and  then  died  intestate  ;  the  Defendant,^ 
intermarried,  and  some  Time  after  the  Father  died  insolvent,  without  ever  having 
paid  the  Portions  or  the  Interests  thereof,  and  the  Recognizance  being  now  put  in 
Suit  against  the  Plaintiff,  the  other  Conusor,  he  brought  this  Bill  to  be  relieved,  and 
insisted,  that  the  Father  being  dead  he  now  .stood  in  his  Place,  and  ought  to  have  the 
same  Equity  against  the  Defendant  as  the  Father  would  have  had  ;  that  the  Father 
had  maintain'd  the  Defendants  for  several  Years  in  their  Minority  ;  that  neither  they 
before,  nor  their  Husbands  after  Marriage  had  ever  demanded  of  the  J".ather  their 
Legacies,  and  therefore  no  Interest  ought  to  be  paid  for  them  ;  and  for  the  I'rincipal, 
that  it  ought  to  go  towards  Satisfaction  of  their  Board  [167]  •'"'il  Maintenance,  and  in 
I'artieular  for  a  Year's  Board  after  Marriage,  and  when  their  Husbands  were  obliged 
by  Law  to  maintain  them  ;  and  for  the  Son's  Legacy,  it  did  not  belong  to  them,  but 
to  his  Representatives ;  for  tho'  no  Time  was  limited  when  these  Legacies  were  to  be 
paid,  yet  the  Law  would  supply  a  Time,  and  give  it  them  when  they  were  capable  of 
having  any  Benefit  by  it,  or  were  in  such  Circumstances  as  to  require  it ;  and  the 
Son  being  put  out  Apprentice,  and  his  living  so  long  after  he  came  out  of  his  Time, 
his  Legacy  was  vested  in  him,  and  ought  not  to  survive,  but  to  go  to  his  Representatives. 

For  the  Defendants  it  was  answered  and  proved.  That  they  did  all  the  Work  of 
the  House  as  their  Father's  Servants,  and  that  he  kept  no  other,  and  their  Service  was 
more  worth  than  the  Interest  of  their  Legacies  ;  and  therefore  no  Deduction  ought 
to  be  upon  that  Account ;  that  the  Father  was  bound  by  the  Laws  of  Nature  and  of 
the  Land  to  maintain  his  Children  in  their  Minority,  and  their  Portions  given  them 
by  a  Stranger  ought  not  to  be  lessen 'd  upon  that  Account ;  that  for  the  Year's  Board 
after  Marriage,  it  was  by  express  Agreement,  and  was  all  they  were  to  have  from  their 
Father  ;  and  for  their  Brother's  Legacy,  admitting  it  [168]  'I'd  vest  in  him,  and  so 
lielonged  to  his  Representatives,  yet  it  being  by  the  Will  to  the  Survivois  generally 
without  any  Times  limited,  whenever  he  died,  his  Representatives  would  be  but  Trustees 
in  Equity  for  them. 

Cur'.  Yovi  need  not  urge  this  last  Point ;  for  it  was  expressly  limited  by  the  Con- 
dition of  the  Recognizance  to  be  paid  at  twenty-one  Years  of  Age,  which  he  attain'd  to, 
and  so  it  belongs  to  his  Representatives,  and  it  is  not  now  upon  the  Foot  of  the  Will, 
but  of  the  Recognizance  ;  as  to  the  other  Legacies  they  must  be  paid  with  Interest 
and  Costs,  for  their  not  demanding  them  was  no  Discharge  of  them,  for  they  were 
Tender  of  troubling  their  Father,  but  ought  not  therefore  to  be  Losers  ;  and  he  said, 
that  for  this  Rea.son  the  Master  of  the  Rolls,  who  had  longer  Experience  than  himself, 
would  never  allow  a  Child's  Legacy  to  be  paid  to  the  Father  or  Mother  upon  any 
Security  whatever,  by  Reason  of  the  Strife  and  Dispute  it  might  occasion  in  a  Family  ; 
and  for  the  Maintenance  of  them  in  their  Minority,  the  Father  was  bound  to  do  it, 
and  their  Portions  given  by  a  Stranger  are  nothing  to  him  more  than  if  they  had  not 
any  ;  and  for  the  Interest  of  them,  their  Service  was  more  worth,  and  therefore  they 
arc  to  have  the  Interest;  [169]  but  for  the  Year's  Board  after  Marriage  the  Plaintiff 
must  be  allowed,  the  Proof  not  being  full  as  to  the  Agreement. 

Term.  Trin.  7  Annse  Reg'  [1708]  in  Cane'. 

Litton  Strode  alias  Litton  con.  Lady  Falkland  &  Al'. 

Divers  Settlements  on  Marriage,  &c.,  by  the  Ancestor.     Qucere  how  far  controlable 

by  a  subsequent  Will  made  by  the  Heir,  and  such  Wills  expounded. 

The  Case  was  this  ;  Sir  Rowland  Litton  had  Issue  by  Judith,  his  first  Wife,  William, 
afterwards  Sir  William  Litton,  Rowland,  and  Anne  who  was  married  to  Sir  George 
Strode,  and  Mary  who  was  married  to  Sir  Francis  Rus.sel  ;  and  had  Issue  by  Rebecca, 
his  second  Wife,  the  present  Countess  of  Falkland;  and  on  the  20th  of  February, 
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IGG;"),  by  Indenture  and  Fine  on  tlie  Marriage  of  William,  his  eldest  Son,  with  Mary 
Harrison,  settles  his  E.state  in  Ilertfordsliiie,  in  this  Manner,  viz.  As  to  Part,  to  tlie 
Use  of  William  for  Life,  Kemainder  to  Mary  his  Wife  for  Life  for  her  Jointure,  Re- 
mainder to  William  in  Special  and  (Jencral  Tail,  Eemainder  to  Sir  Rowland  in  Fee; 
and  as  to  the  other  Part,  to  Sir  Rowland  for  Life,  Remainder  to  William  for  Life,  then  to 
Trustees  during  [170]  lii*^  life,  to  support  the  Remainders  to  his  first  and  others  Sons  in 
Tail  Male  by  any  other  Woman,  Remainder  to  Sir  Rowland  in  Tail  Male,  Remainder 
to  the  right  Heirs  of  Sir  Rowland  ;  and  as  to  the  Residue,  to  the  Use  of  Sir  Rowland 
during  his  Life,  Remainder  to  William  in  Special  Tail  Male,  Remainder  to  Sir  Rowland  in 
Tail  Male,  Remainder  to  the  right  Heirs  of  Sir  Rowland  :  And  afterwards  by  Indenture 
and  Fine  for  barring  the  several  Estates  Tail,  limited  in  Remainder  to  Sir  Rowland  by  the 
preceding  Deed,  he  settles  and  conveys  all  tho.se  Lands  to  the  Use  of  himself  for  Life, 
and  after  his  Death,  and  after  the  respective  Uses  and  Estates  precedent  to  the  E.states 
Tail  therein  limited  to  Sir  Rowland  sluaild  determine,  to  the  Use  of  Sir  Francis  Russell 
and  Sir  Nicholas  Strode  and  their  1  leirs,  in  Trust  to  permit  Rowland  Litton,  his  3-ounger 
Son,  to  take  the  Profits  during  his  Life,  and  after  in  Trust  for  his  first  and  other  Sons 
in  Tail  Male  successively  ;  then  in  'I'rust  for  such  Persons  and  Estates  as  Sir  Rowland 
should  by  Deed  or  Will  appoint,  and  in  Default  thereof  in  Trii.st  for  the  right  Heirs  of 
Sir  Rowland  :  And  afterwards  by  Lease  and  Release  Sir  Rowland  conveys  Lands  in 
Hertfordshire  and  Bedfordshire  to  Sir  Francis  Russel  and  Sir  Nicholas  Strode  and 
[171]  their  Heirs,  to  the  U.ses  and  Trusts  following,  viz.  as  to  those  in  Hertfordshire, 
to  the  Use  of  Sir  Rowland  for  Life,  then  in  Trust  to  and  for  the  Use  of  Rowland  the 
Son  for  ninety-nine  Years,  if  he  should  .so  long  live,  then  to  Trustees  during  his  Life, 
then  in  Trust,  and  for  the  Use  of  Rowland's  first  and  other  Sons  in  Tail  Male.  Remainder 
to  the  right  Heir  of  Sir  Rowland  ;  and  as  to  those  in  Bedfordshire,  to  the  Use  of  Sir 
Rowland  for  Life,  Remainder  to  Rowland,  &c.  (as  the  other),  then  in  Trust  to  and  for 
the  Use  of  the  right  Heirs  of  Sir  Rowland.  Rowland  the  Son  dies  without  Issue  in  the 
Life  of  Sir  Rowland,  who  after,  in  1  (i71,  died  likewise  :  Then  William,  now  Sir  William 
Litton,  by  Will  in  Writing,  devises  I'ait  of  the  Lands  comprised  in  the  Settlement  of 
G5  to  Daine  Philippa,  his  Wife,  for  her  Life  ;  and  then  comes  this  Clause,  And  all  other 
my  Lands,  Tenements  and  Hereditaments  (out  of  Settlement)  I  give  and  devise 
to  Litton  Strode  (the  now  Plaintiff),  Son  of  Sir  George  Strode,  and  his  Heirs,  upon 
Condition,  that  if  I  leave  any  Daughters  by  my  Wife,  or  that  she  be  mseint  at  my 
Death,  and  after  deliver'd  of  any  Daughter  or  Daughters,  that  he  shall  pay  four 
thou.sand  Pounds  to  such  Daughter  or  Daughters  ;  and  also  upon  this  express  Con- 
dition that  he  shall  change  [172]  his  Name  from  Strode  to  Litton,  and  write  his  Sur- 
name Litton  to  all  Deeds,  etc.,  and  if  he  does  not,  etc.,  then  to  go  over  to  the  Lady 
Russell  and  her  Heirs  ;  and  makes  him  and  Dame  Philippa  his  Executors  and  residuary 
Legatees  :  After  making  this  Will  Sir  William  forecloses  the  Equity  of  Redemj)tion  of 
several  Mortgages,  and  purchases  several  other  Lands  of  Inheritance,  and  was  also  at 
the  Time  of  making  his  Will  .seiz'd  of  divers  Copyhold  Lands  not  surrender'd  to  the  Use 
of  his  Will  ;  afterwards  Sir  William  adds  two  Codicils,  which  he  wills  should  be  an- 
nexed to  his  Will,  and  thereby  gives  some  particular  Legacies  to  other  Persons,  and 
both  Codicils  had  three  Witnesses  a-piece,  but  were  not  annexed  to  his  Will,  that  being 
in  the  Country,  and  the  next  Dav  Sir  William  dies  without  Issue  ;  and  now  the  Plaintiff 
Litton,  alias  Strode,  brought  this  Bill  to  have  a  Discovery  of  the  Deed  and  Writings, 
and  to  have  the  Lands,  whereof  the  Uses  were  determin'd,  as  given  to  him  by  Sir  \\  illiam 
Litton's  Will,  and  an  Account  of  the  Profits,  and  that  the  Will  might  be  e.>;tal)lished 
and  jwoved  by  Witnesses  in  per/iduam  rei  memoriam;  and  what  Lands  passed  by  tins 
Will  was  the  principal  Point  in  (^)ue.stion. 

The  Court  agreed  in  this  Case,  that  [173]  there  was  no  Part  of  tlie  Estate  so  settled, 
but  that  it  would  take  Effect  in  Possession  after  Sir  William's  Death,  if  he  died  without 
a  Son,  as  in  Fact  he  did. 

It  was  argued  for  the  Defendant  by  Sir  Thomas  Powis,  that  the  Condition  being 
only,  that  the  Plaintiff  should  change  his  Name,  and  not  that  he  and  his  Heirs  sliould 
do  it,  the  Personal  Estate,  which  was  more  than  £20,000,  was  a  sufficient  Considera- 
tion :'  and  as  to  the  Words  themselves.  And  all  other  my  Lands,  Tenements,  and  Here- 
ditaments (out  of  Settlement),  it  is  verv  plain  they  are  Words  of  Description  what 
Lands  he  intended  should  pass,  and  to  take  in  any  that  were  in  Settlement  """"'^  D« 
totally  to  extinguish  and  reject  those  Words,  which  are  repeated  three  Times  in  the  \\  ill 
to  shew  his  great  Care  not  to  break  in  upon  any  Settlement,  and  therefore  are  not  to 
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be  looked  ujxjn  as  unwary  accidental  Expressions  ;  and  said  he  believed  it  was  a  super- 
stitious Notion,  that  a  great  many  People  had  entertained,  that  a  Man  could  not  dispose 
of  an  Estate  which  came  from  his  Ancestors,  l)ut  ouglit  to  let  it  go  to  his  Heirs  as  it 
came  to  him,  tho'  Ijands  of  his  own  Acquiring  he  might  do  what  he  would  with  them  ; 
and  this  .seems  to  l)e  the  Tntention  of  this  Will,  that  he  would  not  meddle  with  any  of 
the  Lands  [174]  which  were  settled  by  his  Father,  and  came  to  him  by  Conveyance  from 
his  Father  ;  for  the  Words  are  to  be  taken  to  distinguish  the  Lands,  and  not  the  E.state 
in  the  Lands,  and  the  Words  operate  upon  both,  viz.  Those  he  had  out  of  Settlement 
were  to  pass,  and  those  in  Settlement  not  to  pass  ;  as  to  the  £4000,  which  is  made  Part 
of  the  Condition  of  the  Plaintifi''s  Taking,  'twas  very  fit  that  when  Sir  William  gave 
away  so  great  an  Estate,  that  he  should  charge  it  witli  a  fortune  for  his  Daughters,  if  he 
had  any  ;  and  this  was  more  proper  for  her  than  the  Land  it  self  ;  for  if  slie  died  before 
she  came  of  Age  to  settle  it,  it  would  have  gone  away  from  her  Husband  (so  he  would 
have  nothing  with  her)  to  Sir  William's  three  Sisters,  as  Heirs  of  Sir  Rowland,  tho' 
the  Lady  Falkland  were  but  of  the  half  Blood,  because  there  was  no  possessio  fratris 
in  Sir  William,  he  liaving  Possession  of  the  Estates-Tail  only  ;  and  the  Words  out  of 
Settlement  are  very  material,  for  if  they  had  not  been  in  Settlement  at  all.  or  as  the 
other  Side  would  have  them  to  be  useless  Words  and  of  no  Force  at  all,  because  of  the 
old  Remainder  in  Fee,  they  would  have  gone  to  the  Heirs  of  Sir  William  only,  but  the 
Settlement  being  still  in  Force,  which  he  would  not  disturb,  they  will  go  as  they 
[175]  ought  to  have  done  :  As  to  the  Case  of  Cooke  and  Gerard,  1  Saund.,  he  said,  there 
he  had  iio  other  Lands  but  what  were  settled  or  devised. 

Sir  Joseph  Jekyll  on  the  same  Side  said,  the  Words  were  to  be  taken,  all  his  Lands 
not  comprised  in  any  Settlement  of  that  Family,  and  not  all  that  he  had  a  Power  to 
dispose  of,  which  would  be  very  impertinent ;  for,  if  he  devises  all,  he  devises  all  that 
he  has  a  Power  to  devise,  and  then  to  say  all  that  he  had  a  Power  to  dispose  of  is  imper- 
tinent; besides  these  Lands,  which  weie  about  £2000  per  Annum,  were  actually  in 
Settlement  at  the  Time  of  making  the  Will ;  for  he  was  then  Tenant  for  Life,  Re- 
mainder to  himself  in  Tail  Male  by  Mary.  Remainder  to  himself  in  Tail  Male  general  ; 
and  therefore  the  Reversion  which  he  had  would  not  make  it  good,  for  that  took  EfiPect 
only  at  his  Death,  and  the  Words  are  to  be  taken  as  they  were  meant  at  the  Time  of 
Speaking  them,  and  not  to  wait  and  expect  till  his  Death  for  a  Construction  :  As  to 
the  Mortgages,  he  said  they  passed  as  Part  of  his  personal  Estate  to  the  Residuary 
Legatees,  and  not  to  the  Devisee  ;  and  as  to  the  Case  cited  by  Brother  Prat  of  Tenants 
in  Common,  no  doubt  but  Tenants  in  Common  may  devise,  though  Jointenants  cannot, 
and  the  only  [176]  Question  there  was,  whether  the  Partition  after  was  not  a  Revoca- 
tion %  Then  they  would  have  Evidence  read  to  prove  what  was  the  Testator's  Intention 
by  these  Words,  which  was  opposed  by  the  other  Side  ;  viz.  Sir  Edward  Northey,  who 
cited  5  Co.  Lord  Cheyney's  Case,  -i  Co.  Vernon's  Case,  and  Cro.  Jac.  144,  Molineux's 
Case  :  and  said  there  could  be  no  Averment  out  of  the  Will  since  the  Statute  of  Frauds 
and  Perjuries.  Sergeant  Prat,  that  no  parol  Declaration  out  of  the  Will  should  be 
admitted,  and  .said  he  never  knew  it  in  any  Case,  unless  .sometimes  in  this  Court,  to 
prevent  a  resulting  Trust,  but  not  where  there  was  a  plain  express  written  Will,  as  here. 
Sergeant  How  cited  Bertie  and  Lord  Falkland's  Case,  in  Lord  Keeper  Wright's  Time, 
to  that  Purpose  ;  and  Dobins  said,  then  a  Nurse,  an  Apothecary,  Children,  and  every 
Body  that  attended  a  sick  Body,  and  would  catch  at  every  Thing  that  drops  from  him 
at  every  broken  saying  or  Expression,  would  be  the  Witnesses.  But  the  Court,  with 
the  Assistance  of  the  Ma.ster  of  the  Rolls,  Lord  Chief  Justice  Trevor  and  Justice  Tracy 
agreed,  that  where  the  Words  stand  in  cequilibrio,  and  are  so  doubtful,  that  they  may 
be  taken  one  Way  or  other,  there  'tis  proper  to  have  Evidence  read  to  explain  them, 
and  we  will  consider  [177]  ^ww  far  it  shall  be  allowed,  and  how  far  not,  after  'tis  read  : 
And  this  is  not  like  the  Case  of  Evidence  to  a  Jury,  who  are  easily  biass'd  by  it,  which 
this  Court  is  not  :  And  the  Distinction  in  Cheney's  Case  well  warrants  the  Reading 
of  Evidence,  where  the  Litent  of  the  Testator  is  doubtful ;  as  there,  where  a  Man  had 
two  Sons  named  John,  &c.,  which,  my  Lord  Chancellor  said,  differed  not  from  this 
Case,  where  the  Words  hang  in  equal  Balance,  what  Settlement  he  intended  :  Then 
Proof  being  made,  it  appeared  by  several  Expressions  of  the  Testator,  That  he  never 
would  infringe  his  Father's  Settlement,  and  that  his  Father  was  a  wise  Man,  and  settled 
his  Estate  as  he  would  have  it  go,  and  therefore  he  would  not  break  into  any  of  those 
Settlements. 

After  wliich  the  Counsel  for  the  Defendant  went  on,  and  Serjeant  Parker  said, 
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It  must  be  intended  such  Lands  as  were  not  comprised  in  any  Settlement,  or  such  as 
were  ;  and  yet  tlie  Etl'ect  of  tliem  was  quite  at  an  end  l)y  Determination  of  tlie  particular 
Estates  ;  and  it  was  intended  not  to  liurt  those  ;  for  where  the  Uses  were  continuing 
he  could  not  de%'ise  away.  1  .Saund.  170.  And  he  observed,  tliat  in  other  Places  of 
liis  Will,  where  he  devised  Rent-charges  the  Words  were  general  [out  of  all  his  .Manors, 
Lands,  &c.],  [178]  without  saying  [out  of  SettlenientJ  :  And  here  'tis  not  limited  to  him 
and  the  Heirs  .Male  of  liis  Body,  but  to  Him  and  liis  Heirs  ;  so  that  if  he  should  have 
only  Daughters,  it  would  go  immediately  out  of  his  Name  again  :  Besides  if  Sir  William 
Litton  had  a  Son  after  making  his  Will,  as  there  was  the  same  Probability  for  a  Son  as 
a  Daughter,  that  Son  would  have  all  the  Estate  so  settled  in  Tail ;  and  yet  the  now 
Plaintiif  must  have  changed  his  Name,  though  he  could  have  only  had  what  was  not 
settled  :  And  Cro.  Car.  Rose  v.  Berkley,  was  cited  to  shew,  That  admitting  the  Words 
to  be  in  (xquilihrio,  yet  there  were  two  Things  to  turn  the  Balance  on  their  Side  :  First, 
That  they  were  Heir  at  Law,  and  therefore  to  be  favoured.  Secondly,  Nothing  of  what 
the  Witnesses  deposed  tends  to  the  .Application  of  the  Words,  but  only  that  he  would 
not  alter  the  Settlement,  because  my  Lady  Falkland  was  as  much  his  Father's  Child 
as  the  others. 

Jennings  on  the  same  Side.  As  to  the  Preamble  of  his  Will,  viz.  And  as  for  my 
Temporal  Estate,  (fcc,  they  are  words  of  Course,  and  the  Drawer  of  the  Will  no  very 
skilful  Person.  As  to  the  Codicils,  he  said,  they  not  being  annexed  to  the  Will  could 
not  amount  to  a  new  Publication  of  the  Will ;  and  therefore  the  [179]  Freehold  Land 
purchased  after  making  the  Will,  could  not  pass  by  it  ;  neither  did  the  Mortgages 
pass  to  the  Devisees,  but  being  only  a  Security  for  Money  are  to  be  reckoned  Part  of 
the  Personal  Estate,  and  so  to  belong  to  the  residuary  Legatees. 

Lechmore  on  the  same  Side  said,  The  words  out  of  Settlement  were  introduced  for 
the  Sake  of  the  Heir  at  Law,  as  well  as  the  Words  of  the  Devise  were  for  the  Devisee. 

Sir  Siynon  Harcaurt  on  the  same  Side.  Suppose  the  Words  had  been,  All  my  Lands 
under  Settlement,  then  no  Doubt  they  have  contended.  That  all  he  had  Power  to  give 
should  have  passed.  As  to  the  Copyhold,  this  Court  won't  supply  the  Defect  of  a 
Surrender,  for  a  Devisee  to  disinherit  the  Heir  at  Law.  As  to  the  Mortgages,  That  they 
should  pass  as  real  Estate,  he  said,  was  a  strange  Doctrine  in  this  Court,  when  they  were 
not  foreclosed  nor  released  at  the  Time  of  making  the  Will ;  and  though  they  were  so 
after,  yet  then  'twas  in  Nature  of  a  new  Purchase,  and  a  new  Right,  and  will  not  pass 
without  a  new  Publication. 

Cowper  on  the  same  Side.  He  spoke  only  of  the  Evidence  that  proved.  That  Sir 
William  would  not  break  in  upon  his  Father's  Settlement,  tho'  he  was  told,  my  [180]  I-^idj 
Falkland  would  come  in  an  equal  Sharer  with  lier  Sisters  ;  and  that  he  had  so  declared 
before  the  Will,  at  the  time  of  the  Will  made,  and  after  to  the  very  Time  of  liis  Death. 

Williams. — Suppose  he  had  leased  some  Lands,  and  had  others  in  Possession,  and 
then  devises  all  his  Lands  out  of  Lease  ;  surely  those  in  Lease  would  not  have  passed, 
no  more  will  the  Lands  here  which  are  in  Settlement ;  tho'  it  had  been  a  Grant  with 
such  Words,  wloich  is  a  much  stronger  Case  :  .\s  to  the  Codicils,  they  cannot  amount 
to  a  Republication,  because  not  affixed  to  the  Will.  1  Rol.  Abr.  (il7.  As  to  the  Mort- 
gages, he  said.  If  they  released  the  Equity  of  Redemption  after  th»  Will,  that  would  have 
been  so  far  from  passing  them  by  it,  that  it  woukl  have  been  a  Revocation  of  the  Will, 
the  Release  being  to  him  and  hisHeirs  ;  and  when  he  begins  [all  the  Messuages,  Lands, 
&c.],  which  are  Things  of  an  inferior  Nature  to  Manors,  &l:,  no  Manors  can  pass.  1'  Co. 
Archbishop  of  Canterbury's  Case. 

Mr.  i/oM'.— Whether  there  is  any  Use  that  is  still  executory  and  not  executed,  they 
are  said  to  be  in  Settlement,  and  th'e  antient  way  of  executing  Remainders  upon  Fines 
sur  Grant  &  Render  was  by  Scire  facias.  24  Ed.  :W,  Co.  Lit.  1 84  a.  And  here  a  great 
Part  of  the  Estate  was  by  [181]  Indenture  of  £7'-'.  limited  to  the  Trustees  and  their 
Heirs,  and  therefore  'twas  in  Settlement  and  executory. 

The  other  Side,  who  had  argued  first  (tho'  by  Mistake  1  have  inserted  them  last), 
viz.  Sir  James  Selbv,  Serjeant  Prat,  Sir  Edward  Northey,  Serjeant  Hooper,  Serjeant 
How,  Dobins  and  Brvdges,  who  all  insisted  chiefly.  That  the  Remainder  of  all  being 
limited  to  Sir  Rowland  and  his  Heirs,  'twas  the  okl  U.se  and  the  old  Revereion,  and  no 
new  Estate  ;  and  therefore  it  was  never  in  Settlement,  but  out  of  Settlement  at  making 
the  Will,  aii'd  cited  Pvbus  and  Mitford's  Case,  and  Fenwick  and  Mitford's  Case,  2  ^  ent. 
28G,  1  Lev.  212.  That  lie  had  given  his  Wife  Part  of  the  Lands  comprised  in  the 
Settlement ;  and  then  says.  All  other  my  Lands,  &c.,  out  of  Settlement  ;  which  must 
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be  intended  all  that  lie  had  Power  to  give  ;  that  otherwise  the  Estate,  that  would  be 
coming  to  the  Plaintiil',  would  not  be  a  sufficient  Consideration  for  changing  liis  Name, 
and  taking  that  of  Litton  ujaon  him,  which  was  intended  shoukl  be  continued  in  the 
same  Grandeur  and  Dignity,  as  it  had  been  formerly  in  >Sir  William  s  Family  ;  and  being 
charged  with  £4000  to  Daughters,  if  any  should  be,  would  have  reduced  it  to  little  or 
nothing,  if  the  other  Lands  should  not  pass; 

[182]  -dly.  That  the  making  of  Codicils,  and  directing  they  should  be  annexed 
to  his  Will,  would  amount  to  a  new  Publication  of  his  Will,  though  it  was  not  in  Fact 
annexed  ;  because  he  therein  took  Notice  of  his  Will  ;  and  then  the  new  purchased 
Lands  woukl  pass. 

;3dly.  That  the  legal  Estate  of  the  Mortgages  passed  by  the  Will,  and  when  the  Equit  \- 
of  Redemption  was  afterwards  released,  foreclosed  or  extinguished,  that  made  the 
Devise  absolute,  and  goes  in  Favour  of  the  Devisee  ;  and  the  rather,  because  when 
he  had  it  in  his  P(jwer  to  have  them  Land  or  make  them  Money,  he  chose  to  continue 
them  as  Land,  and  had  the  legal  Estate  in  him  to  devise. 

4thly,  That  this  Court  would  supply  the  Defect  of  a  Surrender  of  the  Copyhold, 
being  for  the  Advantage  of  a  Grandchild,  as  they  have  frequently  done  for  a  Cliild. 

The  Court  gave  no  Opinion,  but  said.  They  would  take  Time  till  next  Term,  and  then 
they  would  give  their  Opinions  :  But  they  took  Notice,  that  by  the  Deed  of  £72,  all  the 
Estates  are  limited  to  Sir  Francis  Russel  and  Sir  Nicholas  Strode,  and  their  Heirs  in 
Trust,  to  permit  Rowland  the  Son  to  take  the  Profits  during  his  Life,  <S:c.,  and  after 
in  Trust  for  Sir  Rowland  and  his  Heirs  ;  and  therefore  it  could  not  be  the  old  Use 
in  Sir  Rowland,  but  a  new  Use  or  [183]  Trust ;  and  if  the  Trust  to  the  right  Heirs  of 
Sir  Rowland  be  kept  in  the  Trustees,  then  'tis  not  out  of  Settlement  :  But  if  this  Court 
should  look  upon  the  Cestui  que  Trust  as  executed,  then  'twill  be  in  Sir  William,  and 
by  Consequence  out  of  Settlement :  But  what  construction  these  Words  shall  have, 
is  the  Question,  &c.  And  the  Court  took  time  to  consider  of  this  Case  till  Trinity  Term  ; 
when  on  Wednesday  the  17th  of  June,  they  all  unanimously,  viz.  Tracy,  Trevor,  Master 
of  the  Rolls,  and  my  Lord  Chancellor,  gave  their  Opinions  for  the  Plaintiil'.  First, 
Mr.  Justice  Tracy  put  the  Case  at  large,  before  he  entered  upon  the  main  and  general 
Question  ;  he  argued.  That  the  Depositions  read  in  this  Case  ought  not  to  be  received, 
or  to  have  any  Weight  or  Influence  in  this  Case ;  and  said,  This  differed  not  from  the 
principal  Point  of  my  Lord  Cheney's  Case,  5  Co.,  and  took  a  Difference  between  a  void 
Devise  and  a  doubtful  and  uncertain  one  ;  as  if  J.  S.  has  several  Sons,  and  a  Devise  is 
made  to  one  of  the  Sons  of  J.  S.  this  is  entirely  void,  and  can  never  be  made  good  ; 
but  if  it  be  only  doubtful  and  uncertain,  it  must  receive  its  Construction  from  the  Words 
of  the  Will  it  self,  and  no  parol  Proof  or  Declaration  ought  to  be  admitted  out  of  the 
Will  to  ascertain  it  ;  for  then  Marriage  Settlements  or  Purchases  may  be  defeated  to 
[184]  twenty  Yeai-s  after  they  arc  made  by  such  Parol  Proof  started  up  :  But  where  a 
Man  has  two  Sons  named  John,  and  devises  to  his  Son  John,  without  saying  which 
of  them  he  means,  'tis  very  consistent  with  thfe  Words  of  the  Will*  to  admit  of  Proof 
to  explain  which  of  them  he  intended,  and  the  Words  in  the  Will  are  not  at  all  altered 
by  it.  And  now,  since  the  Statute  of  Frauds  and  Perjuries,  this  is  stronger ;  because 
by  tliat  Statute,  all  WiJIs  are  to  be  in  Writing,  itc.  As  to  the  main  and  general  Question 
of  the  Case,  he  held,  'That  not  only  those  Lands  of  his  own  Purchase,  but  likewise  all 
other  Lands  in  any  of  the  Settlements,  the  Uses  whereof  were  to  determine  upon  his 
Death,  or  his  dying  without  Issue,  would  pass  by  this  to  the  Plaintiff ;  for  they  were 
comprised  in  the  Settlement ;  yet  the  Uses  of  them  being  determined  upon  his  Death, 
they  cannot  be  said  to  be  in  Settlement ;  as  if  a  Man  makes  a  Settlement  of  all  his  Lands 
in  such  a  County,  except  such  and  such  particular  Lands  ;  surely  those  Lands  that  are 
excepted  are  not  in  Settlement,  tho'  they  are  comprised  or  mentioned  in  the  Deed  of 
Settlement :  And  if  he  had  intended  to  have  given  the  Plaintiff  only  the  Lands  of  his 
own  Purchase,  he  would  have  expressed  it  so  ;  and  the  Defendants  do  admit  these  Lands, 
that  [185]  were  limited  to  Rowland  the  Son,  passed  by  the  Will,  he  being  dead  without 
Issue. 

2dly.  Because  the  Inheritance,  or  Trust  of  the  Inheritance  of  all  those  Lands,  resulted 
by  Law  to  Sir  Rowland,  as  Part  of  his  old  Estate,  and  the  Limitation  of  it  to  the  right 
Heirs  of  Sir  Rowland  was  only  clausula  dericalis,  and  signified  nothing,  and  s'aid. 
There  was  no  more  Reason  why  the  Reversion  of  those  which  he  had  as  Tenant  in  Tail, 
after  Possibility  of  Issue  extinct,  should  pass,  than  those  which  he  had  as  Tenant  in 
Tail,  wliich  determined  likewise  upon  liis  Death  without  Issue  :  And  his  Intent  liere 
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seems  clear,  That  he  thought  he  should  die  without  Issue ;  and  cited  Aley.  28,  1  Lev. 
212,  which,  he  said,  was  the  Case  almo.st  in  terminis,  and  1  Leon.  25L  Bennet  v. 
French,  and  2  Vent.  285.  As  to  the  Objection,  That  he  could  not  devise  those  that 
were  in  Settlement ;  and  therefore  the  Words  [out  of  Settlement]  if  they  did  not 
exclude  those  that  were  in  Settlement,  would  be  void,  he  said,  The  Authorities  cited 
were  a  sufficient  Answer  to  it. 

Sdly,  His  Intent  appears  to  pass  all  those  Lands,  by  his  devising  Annuities  to  his 
Wife  out  of  all  his  Estate,  because  he  doubted  whether" son^e  Part  of  his  Estate  might 
not  be  so  settled,  that  it  could  not  pass  by  the  Will,  and  consequently  the  [186]  Annuities 
not  take  place  out  of  them,  and  therefore  he  charged  his  whole  E.stalc  with  those 
Annuities. 

4thly,  The  Circumstances  of  this  Will  prove  his  Intent  to  pass  them,  as  Ijy  increasing 
his  Wife's  Jointure,  continuing  his  Name  and  Blood,  wliicli  could  not  be  intended 
without  supporting  it  to  that  Grandeur,  Dignity  and  Honour  he  liimself  liad  lived  in  ; 
and  that  it  was  not  limited  to  the  Heirs  Male  of  the  Plaintiff,  was  the  Unadvisedness 
of  the  Attorney  that  drew  it  to  omit,  for  no  Doubt  it  was  in  the  Intention  of  the 
Testator  :  Besides,  his  devising  Part  of  the  Lands  settled  to  his  Wife,  and  then  saying 
afterwards,  And  all  other  my  Lands,  i^c,  shews  that  he  intended  all  the  other  Lands 
which  he  had  in  his  Power  to  devise  :  His  Giving  the  £4000  to  any  after-born  Daughter, 
and  making  no  Provision  for  any  after-born  Son.  who  would  only  have  the  new  pur- 
chased Lands,  kc.  and  no  loose  Words  shall  overthrow  a  Will.  Hob.  G5.  As  to  the 
Mortgages,  he  held,  they  did  not  pass  to  the  Plaintiff  by  the  Will,  they  being  in  Equity 
only  Securities  for  Money,  and  were  Part  of  his  personal  Estate  ;  and  wlien  the  Equity 
was  afterwards  purchased  in,  'twas  then  as  a  new  Acquisition,  a  new  Purchase  in  Fee, 
and  did  not  pass  by  the  Will  made  before  :  As  to  the  [187]  new  purcliased  Lands,  he 
held,  they  did  not  pass  by  the  Will,  nor  can  the  Codicils  amount  to  a  new  Publication 
of  the  Will,  not  being  annexed  to  it,  and  being  made  quite  to  another  Purpose,  2  Rol. 
Abr.  617,  618.  As  to  the  Copyhold,  he  thought  in  this  Case  the  Court  would  not 
supply  the  Want  of  a  Surrender  to  the  Use  of  his  Will,  and  that  therefore  they  should 
descend  to  the  Heirs  at  Law. 

Trevor  agreed  with  him  in  omnibus  ;  he  said,  As  to  the  particular  Estates,  those 
Lands  indeed  were  in  Settlement,  but  as  to  the  Inheritance,  it  could  not  be  said  to  be 
in  Settlement,  that  being  the  old  Reversion  and  Inheritance  which  he  had  before  ; 
and  tho'  it  was  limited  to  him  and  his  Heirs,  yet  it  would  have  gone  to  tliem  witliout 
any  such  Limitation  ;  and  he  did  not  injoy  it  by  Virtue  of  the  Settlement,  but  as  the 
old  Estate  and  Inheritance  which  he  had  in  him  before.  As  to  the  Mortgages,  tho' 
the  legal  Estate  passed  by  the  Will,  yet  they  being  in  Equity  only  Chattels,  and  looked 
upon  as  Part  of  his  personal  Estate,  the  Devisee  would  be  but  Trustee  of  them  for  the 
Girls.  As  to  the  Copyhold,  he  said.  This  Court  had  helped  no  further  than  for  a  Son, 
a  Wife,  or  a  Creditor,  and  therefore  they  should  not  pass.  Master  of  the  Rolls  accord. 
Lord  Chancellor  [188]  accord.  First,  As  to  the  Copyhold,  he  said.  As  this  Case  was 
circumstanced,  it  would  be  more  Equity  for  this  Court  not  to  supply  the  ^^ant  of  a 
Surrender  than  to  supply  ;  for  Equity  consists  in  Equality,  and  it  would  be  very  un- 
equal for  the  Plaintiff  to  run  away  with  all,  and  the  Heirs  at  Law  to  have  nothing, 
when  the  Law  it  self  has  thrown  a  Part  to  them  ;  and  'twould  be  then  no  Equity  to 
take  it  from  them,  tho'  rather  than  a  Wife  should  want  a  Maintenance,  a  Child  a  Pro- 
vision, or  a  Creditor  go  without  his  Debt,  this  Court  will  supply  the  Want  in  some 
Cases. 

2dly,  He  held,  That  the  new  purchased  Lands  did  not  pass  by  the  Will,  the  Codicils 
made  after  not  being  annexed  to  the  Will,  and  therefore  could  not  amount  to  a  new 
Publication  of  it. 

3dly,  As  to  the  Mortgages,  they  being  luit  Chattels  and  Securities  only  for  Money 
at  making  the  Will,  and  so  no  "inchoation  for  passing  them,  tho'  the  Equity  of 
Redemption  be  after  bought  in  or  foreclosed  ;  yet  they  cannot  pass,  that  being  a 
Revocation  p-o  tanto  :  As  to  the  main  Point  he  took  several  Distinctions. 

First,  As  to  the  Lands  which  he  had  of  his  own  Purchase,  there  was  no  Doubt  but 
thev  passed. 

Secondly,  As  to  the  Lands  which  were  [189]  settled  upon  the  Son,  there  was  no 
Doubt  likewise  but  they  passed,  the  Uses  of  them  being  all  determined,  and  the  Inherit- 
ance settled  and  vested  in  Sir  William. 

Thirdlv,  As  to  those  whereof  he  was  Tenant  in  Tail.  i<;.-c.,  they  likewise  passed,  and 
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so  did  also  those  wlicreof  he  was  Tenant  in  Tail,  and  the  Uses  determined.  As  to  Mr. 
Vernon's  Ohjection,  That  suppose  he  liad  devised  all  his  Lands  in  Settlement,  then 
without  Question  all  these  Lands  would  have  passed  :  And  now  tho'  he  devises  all  out 
of  Settlement,  yet  they  would  have  contended  to  liave  them  pass  likewise,  and  so  the 
Words  [out  of  Settlement]  to  signify  nothing  at  all.  As  to  this  he  said,  It  is  true  the 
liands  themselves  could  not  he  in  Settlement  and  out  of  Settlement  at  the  same  Time, 
neither  do  the  Lands  themselves  pass  at  all  ;  for  ponderous  Land  or  terra  firma  remains 
where  it  did  :  And  it  is  an  Impropriety  of  Speech,  I  give  the  Estate  of  all  my  Lands  in 
Settlement,  or  I  give  the  Estate  of  all  my  Land  that  are  out  of  Settlement.  And  he 
allowed  the  Argumi>nts  on  the  other  Side  had  their  Weight  in  them,  which  made  him 
for  some  Time  doiilit  with  himself  of  tlie  Case  ;  l)Ut  at  last  he  thought  the  Argument 
on  the  other  Side  out-weigh'd  them,  and  .so  a  Decree  passed  for  the  Plaintih',  as  to 
the  main  Point,  and  for  the  Rest  for  the  Defendants,  [190]  who  had  brought  a  Bill 
for  that  Purpose. 

Note:  'J'he  18th  Day  of  February,  1708-9,  this  Case  was  heard  in  the  House  of 
Lords,  and  the  Decree  was  confirmed  upon  an  Appeal  thereon  brought. 

Corbet  con.  Maydewel. 

13  Jan.  1710,  in  Cane.'. 

Bill  to  charge  Mortgage-Money  on  Personal  Estate  and  discharge  the  Real  Estate 

devised. 

Thomas  Maydewel,  before  his  Marriage  with  Margaret  his  Wife,  conveys  his  Estate 
to  the  Use  of  him  and  his  Heirs  till  the  Marriage  ;  and  after,  as  to  the  Lands  in  North- 
amptonshire, to  himself  for  Life,  Remainder  to  the  Trustees  and  their  Heirs  during 
his  Life,  to  preserve  Contingent  Uses  ;  and  after  his  Decease,  to  her  for  Jointure  ; 
and  after  her  Decease,  to  her  first,  second,  third,  fourth,  fifth,  and  every  other  Son 
and  Sons  on  her  Body,  severally  in  Tail  Male  ;  Remainder  to  the  Heirs  of  his  Body, 
Remainder  to  his  right  Heirs  :  And  as  to  his  Lands  in  Leicestershire  to  himself  for 
Life,  Remainder  to  Trustees  and  their  Heirs  for  his  Life,  to  preserve  Contingent  Uses  ; 
and  after  his  Decease,  to  Trustees,  their  Executors,  Administrators  and  Assigns  for 
500  Years  from  tlience  next  ensuing,  upon  the  Trusts  and  Provisoes  after-named  ; 
and  after  the  [191]  Expiration  or  other  Determination  of  the  Term,  to  him  and  to  the 
Heirs  Male  of  his  Body  on  her.  Reversion  to  his  right  Heirs  ;  and  the  Term  declared 
to  be  upon  Trust,  that  in  Case  he  shall  happen  to  die  without  Issue  Male  of  his  Body 
on  her  Body  ;  or  that  the  Male  Issue  between  them  shall  happen  to  die  without  Issue 
Male  of  their  Bodies,  before  they  or  some  of  them  respectively  attain  their  several  Ages 
of  twenty-one  Years,  and  there  shall  be  Issue  one  or  more  Daughter  or  Daughters 
of  his  Body  on  her  Body  begotten,  either  in  or  after  his  Life-time,  which  shall  be  un- 
married or  not  provided  for,  as  herein  is  mention'd  at  the  Time  of  his  Decease,  that 
then  the  said  Daughter  or  Daughters  respectively  shall  have  the  respective  Portion  and 
Portions  herein  after  expressed,  viz.  If  there  shall  be  but  one  such  Daughter,  to  have 
£•2000,  and  if  there  be  two  or  more  such  Daughters,  then  such  Daughters  shall  have 
among  tliem  equally  £2000,  the  said  Portion  or  Portions  of  the  said  Daughter  and 
Daughters  to  be  respectively  payable,  and  paid  at  their  respective  Ages  of  eighteen 
\cars,  or  Days  of  Marriage,  which  shall  first  happen,  or  as  soon  after  as  the  same  can 
conveniently  be  raised  :  And  in  Case  the  said  Portion  or  Portions  of  the  said  Daughter 
or  Daughters  shall  not  be  paid,  according  [192]  to  the  Purpose  and  Intent  of  these 
Presents,  that  then  the  Trustees,  or  the  Survivors  of  them,  their  Executors,  Adminis- 
trators and  Assigns,  shall  and  may  out  of  the  Rents,  Issues  and  Profits  of  the  Premisses 
so  limited  to  them,  or  by  Lease,  Mortgage  or  Sale  thereof,  or  of  all  or  of  any  Part  of 
the  said  Term  of  500  Years,  as  to  them  in  their  Discretion  shall  seem  meet,  raise,  make 
up,  and  pay  the  said  Portion  and  Portions  unto  the  said  Daughter  or  Daughters; 
and  in  the  mean  Time,  until  the  said  Portion  or  Portions  shall  respectively  become 
payable  as  aforesaid,  the  Trustees,  their  Executors,  Administrators  and  Assigns,  shall 
out  of  the  Rents,  Issues  and  Profits  of  the  Premisses  to  them  limited,  raise  convenient 
.Maintenance  for  such  Daughter  or  Daughters,  not  exceeding  £30  per  Annum  apiece  ; 
and  if  there  be  more  than  three,  not  exceeding  £20  per  Annum  a-piece,  and  shall  permit 
such  Person  or  Persons,  to  whom  the  Freehold  and  Inheritance  of  the  Premisses,  imme- 
diately expectant  on  the  said  Term  of  500  Years,  shall  for  the  Time  being  appertain, 
to  receive  and  take  the  Overplus  of  the  Rents  and  Profits  of  the  Premisses,  until  the 
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said  Portion  or  Portions  of  the  said  Daiigliter  or  Daughters  shall  be  paid  according 
to  the  Intent  of  these  Presents  ;  and  after  [193]  the  said  Portions  and  Maintenances 
shall  be  raised,  then  the  Premisses,  or  so  much  thereof  as  shall  remain  unsold,  shall 
go  with  and  attend  the  Reversion  and  Inheritance  ;  and  be  for  the  Benefit  of  that 
Person  or  Persons,  to  whom  the  Reversion  and  Inheritance,  immediately  expectant 
on  the  said  Term  of  500  Years,  shall  for  the  Time  being  appertain,  according  to  the 
Uses  and  Estates  herein  before  limited  :  Provided  always,  that  if  he  in  liis  Life-time, 
or  if  after  his  Decease  the  Person  or  Persons,  to  whom  the  Reversion  and  Inheritance 
expectant  on  the  said  Term  of  500  Years,  according  to  the  Uses  and  Estates  herein 
before  limited,  shall  for  the  Time  being  appertain,  do  or  shall  well  and  truly  pay,  or 
cause  to  be  paid,  or  to  the  good  Liking  of  the  Trustees,  their  Executors,  Administrators 
or  Assigns,  sufficiently  secure  to  pay  to  tlie  said  Daughter  or  Daughters  of  him  on  her 
Body,  which  shall  be  unmarried  at  the  Time  of  his  Decease,  the  said  Portion  and 
Portions  and  yearly  .Sums  of  Money  for  the  Maintenances,  here  before  limited  to  be 
charged,  or  intended  to  be  charged  or  raised  for  the  said  Daughter  (jr  Daughters 
respectively,  according  to  the  true  Intent  and  Meaning  of  these  Presents  ;  or  if  there 
shall  be  no  Issue  Female  of  his  Body  on  her,  or  if  the  Issue  Female  shall  all  of  [194]  them 
happen  to  die  before  any  of  them  attain  the  Age  of  eighteen  Years  ;  or  if  the  Issue 
Male  between  him  and  her,  or  any  of  them,  shall  live  to  attain  the  Age  of  twenty-one 
Years,  or  leave  Issue  Male,  lawfully  begotten,  behind  them,  that  then  in  sueli  and  in 
every  or  any  of  these  Cases,  and  at  all  Times  from  thenceforth,  the  said  Estate  and  Term 
of  500  Years  shall  cease,  determine  and  be  void,  any  Thing  herein  contained  to  the 
contrary  notwithstanding. 

Margaret  the  Wife  died  fifteen  Months  after  Marriage  without  Issue  Male,  leaving 
one  Daughter,  who  is  now  twenty-eight  Years  old,  and  to  whom  the  Fatlier,  the  said 
Thomas  Maydewell,  for  seven  Years  before  her  Intermarriage  with  Mr.  Corbet,  the 
Plaintiff,  paid  the  Maintenance  of  £30  per  Ann.  Mr.  Maydewell,  some  few  Years 
after  Margaret's  Death,  married  another  Wife,  by  whom  he  has  several  Children. 

Upon  tliis  Case,  Mr.  Vernon,  Mr.  Dobins  and  Mr.  Williams,  being  clearly  of  Opinion, 
That  the  Portion  ought  to  be  raised  with  Interest  from  eighteen  ;  a  Bill  was  brought 
for  that  Purpose. 

Mr.  Maydewell  admits  in  his  Answer,  That  he  placed  his  Daughter  with  her  Grand- 
mother EUzabeth  CoHins  ;  and  that  he  paid  her  for  about  seven  Years,  the  Mainten- 
ance of  £30  per  Annum,  and  took  [195]  Receipts  for  the  .same,  for  so  much  due  at  such 
a  Time.  Elizabetli  Collins,  the  Grandmother,  in  her  Depositions  declares,  That  her 
Granddaughter  married  Mr.  Corbet  by  her  Consent,  Advice  and  Direction  ;  and  her 
Reasons  for  her  so  doing  were.  That  several  advantageous  Offers  liad  been  made  from 
Time  to  Time  to  her  Father  in  the  Way  of  Marriage,  but  he  never  could  be  prevailed 
upon  to  consent  to  any  Match  whatever,  notwithstanding  his  Daughter  behaved  licr 
self  very  dutifuUj'  to  him.  Several  Letters  from  Mr.  Maydewell  to  one  Mr.  Orleljar 
were  produced,  and  prov'd  at  the  Hearing,  wherein  he  says.  That  he  constantly  paid 
his  Daughter  the  £30  per  Annum,  due  to  her  by  her  Mother's  Marriage-Settlement; 

December  the  8th,  1709,  the  Case  came  to  be  heard  before  my  Lord  Chaucelloi-, 
and  the  Plaintiff's  Counsel  insisting  upon  tlie  Case  of  Staniforth  and  Staniforth.  where 
the  Words  were.  That  if  it  should  happen  that  the  Father  and  Mother  depart  this  Life 
leaving  no  Issue  Male,  then  to  Trustees  for  200  Years  from  the  Decease  of  the  Survivor 
of  them,  to  raise  Portions  for  Daughters,  without  limiting  any  Time  for  Payment; 
his  Lordship  said,  The  Word  [And]  might  be  construed  disjunctively  in  that  Case, 
but  in  this  here  being  a  Condition  precedent  to  the  Vesting  [196]  of  the  Portion,  it 
must  be  perform'd  by  the  Father's  dying  before  it  could  be  raised ;  tliat  being,  as  he 
thought,  a  substantial  provident  Part  of  the  Settlement ;  and  therefore  would  have 
cUsmiss'd  the  Bill,  had  not  Mr.  Vernon  prevailed  on  liis  Lordship  to  be  attended  with 
Precedents. 

And  a  Case  in  2  Jones  201,  Pasch.  34.  Car.  2  [1683],  reported  there  by  the  Name  of 
Greaves  and  Mattison,  was  produc'd,  it  was  in  the  King's  Bench  for  the  Resolution 
of  the  Court :  Sir  Edward  Greaves  tlic  Plaintiff  conveys  his  Estate  to  the  Use  of  himself 
for  Life,  Remainder  to  the  first  and  other  Sons  of  his  Body  on  his  Wife  in  Tail  Male  ; 
and  for  want  of  such  Issue,  to  Trustees  for  forty  Years,  Reversion  to  his  Heirs.  The 
Term  was  declar'd  to  be  in  Trust,  That  in  Case  it  should  happen  the  said  Sir  Edward 
to  decease  without  Issue  Male  of  his  Body  begotten  on  his  Wife,  and  in  case  there  shall 
be  but  one  Daughter,  that  then  the  Trustees,  their  Executors,  Administrators  and 
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Assigns,  shall  out  of  the  Kcnts,  Issius  and  Pr(jfit,s  of  the  Land,  hy  demising,  letting  or 
setting  the  same,  raise  £5000  to  be  paid  to  the  .said  Daughter  at  tlie  Day  of  her  Marriage 
or  her  Age  of  twentv-oiio  Year.'!,  which  should  first  happen,  together  with  tjie  Yearly 
Sum  of  £150  for  her  Maintenance  and  Education,  until  her  Marriage  or  Age  [197]  :it"''P- 
said;  and  in  ('asethcresiiail  be  more  Daughters,  then  £(1000  to  be  ef|ual]y  divided  among 
them,  I'art  and  I'art  alike,  and  to  be  paid  them  respectively,  when  they  shall  accomplish 
thi'ir  respective  Ages  of  twenty-one  Years  or  Days  of  Marriage,  which  shall  first  happen, 
tdgether  with  the  yearly  Sum  of  £'200  for  the  J\baintenance  and  Education  of  such 
J)augliters,  until  they  shall  respectively  attain  to  their  several  Ages,  or  be  mairicd 
(first  ha])peni!ig),  a  respective,  equal  and  proportionable  f'art  of  the  said  £200  allowed 
for  her  Maintenance  to  cease  :  And  in  Case  any  of  the  said  Daughters  shall  happen  to 
decease  before  her  or  their  respective  Ages  of  twenty-one  Years  or  Days  of  Marriage ; 
then  the  Portion  of  the  said  Daughter  or  Daughters,  so  deceasing,  to  be  equally  paid 
and  divided  to  and  amongst  the  other  Daughters,  and  to  be  paid  unto  them  at  their 
respective  Ages  of  twenty-one  Years  or  Days  of  i^Iarriage.  which  shall  first  happen. 
Sir  Edward's  Wife  died,  leaving  two  Daughters  but  no  Issue  Male ;  one  of  them  died 
about  seven  Years  old  ;  the  other,  without  his  Privity,  married  the  Defendant,  a 
.louineyman  Mercer  ;  whereupon  the  Father  brought  an  Action  of  Trespass  for 
marrying  his  Daughter,  and  had  a  Verdict ;  but  in  Order  to  settle  the  Portion,  it  was 
referred  to  Justice  Raymond  (the  [198]  Father  dying  in  the  Mean  Time)  to  hear  Counsel 
on  both  sides  upon  the  Case  ;  And  it  depending  Four  Terms,  each  Side  being  strongly 
of  their  own  Opinion,  after  Debate  at  Bar  and  Bench,  it  was  resolved  by  the  Lord  Chief 
Justice  Pemberton,  Mr.  Justice  Dolben,  and  Mr.  Justice  Raymond,  that  she  should 
have  £G000,  and  that  because,  first  the  Interest  and  Right  of  the  Portion  was  vested  in 
the  Daughters  by  the  Death  of  their  Mother  without  Issue  Male,  and  should  not  attend 
the  Death  of  the  Father.  Secondly,  That  then  the  Trustees  might  sell  their  Interest 
in  the  Term  to  raise  the  Maintenance  or  pay  the  Portion,  if  any  Daughter  attained  her 
Age  or  was  married  in  his  Life-time ;  for  perhaps  he  might  marry  (as  Sir  Edward  had 
done)  another  Wife,  and  not  take  due  Care  of  them,  or  live  so  long,  that  they  would  not 
have  their  Portions  in  convenient  Time.  And  3dly,  The  Interest  having  thus  vested 
in  the  two  Daugliters  by  Express  Words,  they  were  to  have  £0000  between  them,  and 
by  the  Death  of  one  the  Survivor  was  entitled  to  the  whole. 

Jones  Justice,  tho'  he  agreed  the  Term  might  be  sold  in  his  Life-time,  differed  ; 
for  first,  it  vests  not  absolutely  but  contingently  during  his  Life ;  the  Words  being  in 
case  he  decease  without  Issue  Male.  [199]  Secondly,  As  it  is  to  be  raised  out  of  the 
Rents,  Issues,  and  Profits,  which  cannot  be  during  his  Life,  for  the  Words  Demising, 
Letting  and  Setting  are  intended  when  they  can  take  the  Rents,  Issues  and  Profits, 
which  cannot  be  during  his  Life  :  And  it  shall  be  presumed  tlie  Father  will  take  Care 
of  them,  unless  that  Care  be  expressly  transferred  to  Trustees  ;  otherwise  it  will 
incourage  Disobedience,  and  be  a  means  to  ruin  them  by  Matches. 

The  ('ase  of  Heyter  and  Jones  decreed  by  the  Lords  Commissioners,  14  Nov.  10  W.  3, 
and  afterwards  affirmed  by  their  Lordships  upon  a  Re-hearing ;  and  afterwards 
affirmed  upon  an  Appeal  to  the  House  of  Lords.  Lands  were  settled  upon  the 
Marriage  of  the  Plaintiff's  Mother  and  Father  for  their  Lives  ;  and  afterwards  in  Trust, 
that  the  Trustees,  after  the  Decease  of  the  Plaintiff's  Father  and  Mother,  sliould,  out 
of  the  Rents  and  Profits  of  the  Premisses,  or  by  Fines,  raise  £4000  for  the  Portions 
of  all  the  Children  of  that  Marriage  (except  the  Eldest  Son)  to  be  paid  at  their  ages  of 
twenty-one  Years,  unless  the  next  Heir  should,  within  one  Year  after  the  said  Portion 
become  payable,  pay  or  secure  the  same  :  The  Father  dies,  leaving  Issue  a  Son  and 
several  other  Children.  Decreed,  that  Dorothy  Pleyter,  one  of  the  younger  Children, 
was  [200]  intitled  to  her  Portion  of  £4000,  with  Interest  for  the  same  from  her  Age  of 
twenty-one  Y'ears,  though  she  attained  that  Age  ten  Years  before  the  Mother's 
Death.  'Tis  true,  in  this  Case  the  Defendant  obtained  a  Deed  from  the  Plaintiff  by 
Surprise,  to  pay  Interest  for  the  Portion  :  But  the  Bill  being  to  have  Relief  against  that 
Deed,  the  Cause  was  decreed  upon  the  Merits,  with  respect  to  the  Settlement  only. 

Also  the  Case  of  Gerrard  and  Gerrard,  decreed  by  my  Lord  Keeper  Wright,  2  Annse, 
upon  the  Marriage  of  Sir  Charles  Gerrard  with  Honora  his  Wife,  Daughter  of  my  Lord 
Seymour  :  Lands  were  settled  to  the  Use  of  himself  for  Life  ;  Remainder  to  his  Wife 
for  Life  ;  Remainder  to  Trustees  for  200  Y^ears,  upon  Tru.st,  Tliat  if  Sir  Charles  Gerrard 
should  die,  leaving  only  one  Daughter  by  this  Marriage,  then  for  the  raising  £5000  for 
her  Portion,  to  be  paid  at  her  Age  of  twenty-one  Y'ears  or  Day  of  Marriage,  which  should 
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first  happen,  after  the  Decease  of  the  said  Sir  Charles  and  Honora.  or  within  .«ix  Months 
after  the  said  Days  or  Times  respectively,  provided  that  if  Sir  Charles,  or  anv  other 
Per.son  to  whom  the  Inheritance  of  the  Premi.sses  should  come,  should  pay  the  said 
Portion  to  such  Daughter  at  the  Time  aforesaid,  or  give  good  Security  to  be  apjjroved 
of  by  the  Trustees,  they  sliould  [201]  surrender  the  Term.  Sir  Charles  dies,  leaving  the 
Plaintirt'  Elizabeth  his  only  Child  ;  and  tho'  in  this  Case,  by  express  Words  of  the  Deed 
of  Settlement,  the  Portidii  is  nut  appointed  to  be  paid  till  her  ])av  (jf  .Mari-iage  or  Age  of 
twenty-one  Years,  which  should  fir.st  happen  after  tlie  decease  of  lier  I'ather  and  Mot  her ; 
which  was  provident,  because  the  same  P^state  with  tlic  Mother's  Jointure;  yet  tlie  ( 'ourt 
decreed  the  Portion  and  Interest  from  the  Time  in  the  Bill  in  the  Motlier's  Life-time. 

Staniforth  and  Staniforth,  decreed  at  Powis  House  by  tlie  Ma.ster  of  the  Kolls,  13 
March,  tertio  of  the  Queen.  Lands  were  settled  upon  liis  Marriage  with  Christian,  to 
the  Use  of  the  .said  Jonathan  Staniforth  for  Life  ;  Remainder  to  Christoplier  for  Life ; 
Remainder  to  the  Heirs  Male  of  Jonathan  and  Christian  :  And  if  it  should  happen 
that  the  said  Jonathan  and  Christian  depart  this  Life,  leaving  no  Issue  Male,  then 
to  Trustees  for  200  Years,  from  the  Decea.se  of  the  Survivor  of  the  .said  Jonathan 
and  Christian,  for  raising  Portions  for  Daughters.  Jonathan  <lies  without  Jssue  .Male 
leaving  one  Daughter  ;  and  by  the  express  Words  of  the  Settlement,  the  Term  securing 
the  Plaintiff  Christian's  Portion  is  not  to  arise  till  aftei'  the  Death  of  the  Survivor  of 
Jonathan  and  Christian  :  Yet  the  Court  decreed  the  Portion  to  be  [202]  raised  and  paid 
in  the  Life-time  of  Christian,  wliose  Jointure  covered  the  Estate,  with  Interest  from 
filing  the  Bill,  though  there  was  no  express  Time  limited  for  the  payment  thereof,  and 
therefore  should  the  rather  be  intended  at  the  Death  of  the  Survivor. 

December  the  8th  1709.  The  Cause  came  to  be  heard  before  my  Lord  Chancellor, 
and  the  Plaintiff's  Counsel  insisting  upon  the  Case  of  Staniforth  and  Staniforth,  where 
the  Words  were.  That  if  it  should  happen  that  the  Father  and  Mother  depart  this  Life, 
leaving  no  Issue  Male,  then  the  Trustees  for  200  Years,  from  the  Decea.se  of  the  Survivor 
of  them,  to  raise  Portions  for  Daughters,  without  limiting  any  Time  for  Payment ; 
his  Lordship  said.  The  Word  [And]  might  be  construed  disjunctively  in  that  Ca.se, 
but  in  this,  here  being  a  Condition  precedent  to  the  vesting  of  the  Portion,  it  must  be 
performed  by  the  Father's  dying  before  it  can  be  raised,  that  being,  as  he  thought, 
a  substantial  provident  Part  of  the  Settlement. 

1.3  June  1710.  His  Lordship,  without  further  Argument,  pronounced  his  Decree 
to  this  Effect,  viz.  This  is  one  of  those  ill-penned  Settlements,  where  the  Conveyancer, 
not  for  W^ant  of  Skill,  but  by  an  ill  made  Use  of  a  Multiplicity  of  Words,  [203]  runs  into 
those  Blunders  which  occasion  Trouble  to  this  Court  :  My  Opinion  therefore  in  this 
Case  will  be  cleared  uji,  by  leaving  out  those  Words  which  are  immaterial  :  But  first, 
to  distinguish  from  the  precedents,  Heyter  and  Jones  is  impertinent,  and  Counsel  ought 
to  advise  their  Clients  better  than  to  trouble  the  Court  with  Cases  which  signify  nothing 
at  all  to  the  Purpose  ;  for  there  a  Man  came  to  be  relieved  against  his  own  deliberate 
Agreement,  after  an  Abatement  for  Interest,  which  was  payable  by  the  Deed.  In 
Gerrard  and  Gerrard,  the  Words,  after  the  Death  of  the  Father  and  Mother,  were 
justly  rejected,  in  order  to  rai.se  the  Portion  at  a  Time,  when  for  Conveniency  and  to 
promote  a  proper  Match  for  the  Daughter  in  Marriage,  which  is  tlie  natural  and  true 
Use  of  it,  the  same  ought  to  be  raised.  As  to  the  other  two,  if  it  had  been  res  integra, 
I  should  not  have  gone  so  great  a  Length  ;  but  since  this  Court  and  the  Judges  at 
Common  Law  have  thought  fit  to  allow  it,  I  will  consider  the  Reasons  and  distinguish 
them  from  the  Case  before  me.  To  begin  a  notloribus,  which  is  tlie  clearest  Method 
of  ReaiBoning,  First,  Where  a  Term  is  vested,  as  in  this  Case,  and  the  Portion  is  payable 
at  a  Day  certain,  there,  tho'  the  Term  be  to  arise  after  the  Father's  Death,  the  Portion 
shall  arise  in  his  [204]  Life-time.  Secondly,  Where  the  Term  and  the  Portion  are  both 
to  arise  upon  a  Contingency,  as  in  the  case  of  Staniforth  and  Staniforth,  there,  because 
a  total  Failure  of  Lssue  Male  between  the  Parties  is  all  that  was  Contingent  in  the  Case 
(for  it  is  certain  all  Flesh  must  die),  the  Portion  shall  be  raised  in  the  Life-time  of  the 
Father  oi-  Mother,  at  the  Day  of  Payment,  which  in  that  Case  was  the  Age  of  eighteen, 
or  Day  of  Marriage,  in  regard  the  '^Term  must  certainly  vest,  and  can  never  be  defeated 
by  leaving  of  Issue  Male.  Thirdly,  Which  is  much  the  stronger  and  comes  nearest 
this  Case,  where  the  Term  is  vested  and  tho  Portion  contingent,  as  in  Greaves  and 
Mattison's  Case,  there  the  Failure  of  Issue  Male  between  the  Parties  shall  tantamount 
the  Decease  of  the  Father  without  Issue  Male  of  the  Body  of  liis  Wife,  and  the  Portion 
be  raised  even  in  his  Life-time,  because  payable  at  a  Day  certain,  and  especially  since 
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it  is  directed  by  the  Deed  in  that  Case,  to  be  raised  by  Sale  thereof :  These  Concessions 
I  liave  made,  l)Pcaiise  I  find  it  to  have  been  tlie  current  Motion.s  of  hite,  but  I  tliink  it 
of  a  hard  Digestion  ;  and  tho'  in  tliis  Case  I  agree  the  Plaintif!"s  liave  a  very  colourable 
Demand,  yet  I  cannot  make  any  Decree  for  them,  because  leaving  out  the  suporflnous 
Words,  and  putting  in  those  which  the  Conveyancer  [205]  ought  to  have  inserted, 
it  will  appear  to  be  much  .stronger  than  any  of  the  former  Cases,  and  stands  thus,  viz. 
Ill  Case  the  Father  shall  hai)pen  to  die  without  Issue  Male  of  (he  Body  of  his  Wife, 
and  tliero  shall  be  a  Daughter  begotten  between  them,  which  shall  be  unmarried  or 
unpi'ovided  for  at  the  Time  of  his  Decease,  she  is  to  take  by  this  Description,  or  else  she 
cannot  have  this  Portion  :  Now  tho'  the  Plaintifl's  Wife  cannot  be  then  uinnarried, 
vet  she  may  be  provided  for  in  his  Life-time  ;  which  remains  .still  contingent,  because 
no  Body  can  yet  say  she  will  be  unprovided  for  at  the  time  of  his  Decease  :  But  the 
Deed  goes  further  and  .says  [Then]  (that  is,  at  the  time  of  his  Decease)  the  said  Daughter 
shall  have  £20C)0  paid  for  her  Portion  ;  and  in  the  mean  Time  (that  is,  from  Failure 
of  Issue  Male  till  payable)  the  Trustees  shall,  out  of  the  Rents,  Issues,  and  Profits  raise 
£30  jier  Anmun  for  her  Maintenance,  which  must  be  after  the  Father's  Death  ;  for 
though  these  Words  [Profits,  &c.]  may  be  construed  by  Sale  or  Mortgage  where  they 
stand  alone  in  a  Deed,  yet  being  here  put  in  Contradistinction  to  Mortgage  or  Sale, 
they  must  be  understood  of  annual  Profits  only  ;  and  that  cannot  be  unless,  you  will 
1ft  the  Maintenances  run  in  upon  his  E.state  for  Life  ;  so  that  it  is  plain  in  the  Proviso, 
[206]  if  he  in  his  Life-time  pay,  or  sufficiently  secure  to  be  paid  to  such  Daughter  as 
shall  be  uinnarried  ;  there  is  vitiuvi  Clerici  by  leaving  out  these  Words  (or  not  provided 
for)  at  the  Time  of  his  Decease,  and  if  they  be  inserted,  all  Parts  of  the  Deed  will  consist, 
and  this  plain  and  natural  Construction  will  arise  thereupon,  that  the  Father  at  any 
Time  during  his  Life,  by  i)aying  her  £2000,  shall  defeat  the  Term.  And  therefore  he 
dismiss'd  the  Bill  without  Costs. 

Hawes  con.  Warnee  &  Al'. 

In  Michaelmas  Term  1703,  Thomas  and  Anne,  two  of  the  Children  of  Thomas 
Hawes,  who  was  the  only  Son  of  Nathaniel  Hawes,  late  Treasurer  of  Christ-Church 
Hospital,  and  Citizen  of  London,  brouglit  their  Bill  in  this  Court  against  Anne  Warner, 
Widow,  only  Daughter  of  the  said  Nathaniel,  and  her  four  Children,  Anne,  Elizabeth, 
Mary  and  Edmund  Warner,  and  against  Nathaniel  Hawes,  Son  of  the  said  Thomas, 
as  Heir,  and  others  as  Executors  of  the  Will  of  the  said  Nathaniel  the  Grandfather, 
setting  forth.  That  the  said  Thomas,  the  Father  of  the  PlaintifTs,  died  in  the  Life-time 
of  their  late  Grandfather,  leaving  Issue  Nathaniel  Hawes  and  the  .said  Plaintifl's  Thomas 
and  Anne  ;  [207]  'I'ld  tliat  the  said  Defendant  Ainie,  Daughter  of  the  said  Nathaniel, 
having  inter-married  with  one  Edmund  Warner,  had  Issue  by  him  the  said  four  Infants 
Defendants. 

That  the  said  Nathaniel  the  Grandfather  became  indebted  to  his  said  Son  Thomas, 
on  Account  of  Profits  received  out  of  an  Estate  of  the  said  Son  at  Walmire  in  Yorkshire, 
and  otherwise,  to  the  amount  of  £2200  and  upwards  ;  and  that  he  gave  with  his  said 
Daughter  a  very  considerable  Marriage-Portion,  and  was  bound  for  his  Son-in-law 
Ednuuid  Warner  to  the  amount  of  £3000,  besides  which,  the  said  Edmund  was  indebted 
to  him  in  £500  by  Note  under  his  Hand,  and  also  in  £905,  19s.  Gd.  paid  upon  his  Account; 
and  that  the  said  Edmund  died  in  the  Life-time  of  the  said  Nathaniel,  and  the  said  Debt 
remains  unpaid. 

That  the  said  Nathaniel  being  seized  in  Fee  of  Divers  Messuages  in  Thames-street, 
mortgaged  the  same  for  £1000,  and  by  the  Mortgage-Deeds  covenanted  to  pay  the  said 
Sum  :  And  afterwards,  viz.  21  July  1G99,  made  his  Will,  and  thereby  devised  one  of 
the  said  Messuages  to  his  Grandson  Nathaniel  Hawes  and  his  Heirs,  and  another  to 
his  Grandson  Thomas  Hawes  and  his  Heirs,  and  another  to  Anne  Warner  his  Grand- 
.daughter  for  Life,  [208]  Remainder  to  the  said  Thomas  and  his  Heirs,  and  gave  several 
pecuniary  Legacies  to  his  Daughter  Anne  Warner,  Widow,  and  to  his  Grandchildren 
by  her  ;  and  also  to  his  Daughter-in-law  Elizabeth  Hawes,  the  Widow  of  his  Son  Thomas, 
and  to  his  Grandaughters  by  her,  with  some  other  small  Legacies,  amounting  in  the 
Whole  to  £5800,  which  Sum  he  by  his  said  Will  calculated  to  be  the  Residuuvi  of  his 
Personal  Estate  (his  debts  and  Funeral  Expences  being  first  thereout  paid) ;  and  by  his 
said  Will  did  also  declare.  That  in  Case  his  said  Estate  should  by  Losses  or  otherwise 
fall  short  of  his  Estimate,  a  proportionable  Abatement  should  be  made  to  the  several 
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Legatees  of  the  several  Legacies  thereby  given  :  And  in  Case  his  said  Kstate,  at  the  Time 
of  his  Death,  should  exceed  the  said  Estimate  of  £5800,  he  did  give  the  Suiplus  (what- 
ever it  should  prove)  to  and  amongst  all  his  Grandcliildren,  Share  and  Share  alike  : 
And  in  the  said  Will  is  a  Proviso,  That  the  several  Devises  of  his  Real  Estate,  and  tlie 
several  Legacies  and  Sums  of  Money  to  his  Daughter-in-law,  Mrs.  Hawes,  and  his 
(Jrandchildren  by  her,  were  u|)on  Condition,  That  she  within  three  Montlis  after  his 
Decease,  and  her  Children,  when  of  Age,  should  release  to  his  Executors  all  Monies, 
Parts,  Shares,  Claims  and  [209]  Demands  whatsoever,  which  they  or  any  of  theni 
cfUlld  claim  out  of  his  personal  Estate,  or  be  intitlod  to  by  Virtue  of  the  Custom  of  London 
or  otherwise,  or  which  they  could  claim  or  demand  in  IJight  of  his  Son  Thomas  deceased, 
or  in  Reference  to  his  the  said  Thomas  the  Son's,  or  the  said  Nathaniel  the  Testator's 
Estate;  and  in  Case  they  did  make  such  Claim,  &c.,  then  he  devised  over  the  same 
Messuages  and  other  their  Legacies  to  the  Children  of  his  Daughter  Warner,  Share  and 
Share  alike.  And  the  End  of  the  Bill  was  to  have  the  .said  £1600  remaining  due  upon 
the  said  Mortgage,  paid  out  of  the  Personal  Estate,  and  that  the  mortgaged  Premisses 
so  devised  to  the  Plaintiffs,  as  aforesaid,  might  be  discharg'd  thereof. 

The  Defendants  by  their  Answer  confe.ssed  the  substance  of  what  was  alledg'd 
by  the  Plaintiffs  in  their  Bill,  but  urged,  that  the  Testator's  Intent  was.  That  the  Legatees 
of  the  mortgaged  Messuages  shoukl  abate  in  Proportion  with  the  pecuniary  Legatees, 
and  that  the  Will  did  so  devise. 

And  7  Februarii,  1704,  the  Cause  was  heard  by  the  Lord  Keeper  Wright,  at  which 
Time  it  was  insisted  on  Behalf  of  the  Plaintiffs, 

1.  That  the  Money  due  on  the  mortgaged  Premisses  being  a  Debt  of  the  [210]  Testa- 
tor's (there  being  a  Covenant  in  the  mortgaged  Deed  for  him  to  pay  it),  tliis,  as  well 
as  other  Debts  of  the  Testator,  ought  to  be  paid  out  of  the  Persona  lEstate  ;  and  this 
was  more  plain  from  the  Words  of  the  Will,  which  directs.  That  the  Testator's  Debts 
and  Funerals  should  be  paid  in  the  first  place  out  of  the  Personal  Estate  :  And  that 
the  Testator's  being  uncertain  in  the  Calculation  of  his  Estate  was  not  strange,  con- 
sidering, that  at  the  Time  of  making  his  Will  he  was  ingaged  in  a  Partnersliip-Trade, 
depending  upon  long,  confused  and  intricate  Accounts,  wliich  had  not  been  made 
up  in  sixteen  Years  Time. 

2.  That  altho'  the  Will  directs  the  Legatees  should  abate  in  Proportion,  yet  it  does 
not  direct.  That  the  Devisees  of  the  Real  Estate  should  make  any  Abatement.  And 
that  there  is  a  known  Difference  between  a  Devisee  and  a  Legatee,  the  former  being 
of  a  Real  Estate,  but  the  latter  only  of  Personal  Tilings  ;  and  that  the  Difference  seems 
to  be  accordingly  well  known  to  the  Testator,  and  to  be  taken  Notice  of  in  the  Words 
of  the  Will  :  for  the  Real  Estate  is  thereby  specifically  devised,  and  so  ought  not  to 
be  contributory  to  any  Deficiency  of  the  Personal  Estate,  wliich  is  expressly  charged 
with  the  Payment  of  liis  Debts.  And  as  this  Case  is,  it  is  much  the  stronger,  because 
here  [211]  is  a  good  and  valuable  Consideration  for  the  Devisees  to  have  the  Real  Estate  ; 
for  that  the  Testator  w-as  indebted  to  his  Son  (their  Father)  in  £2200,  for  Rents  received 
of  his  said  Son's  own  proper  Estate  (left  him  by  a  Relation)  during  his  Minority,  besides 
£1015,  5s.  2d.  as  appears  by  Accounts  under  his  own  Hand,  received  for  Dividends 
of  East-India  Stock,  the  Trust  whereof  is  declared  under  the  Testator's  own  Hand 
and  Seal,  and  this  in  Time  after  the  Making  of  the  said  Will,  and  that  these  Demands 
are  very  near  equivalent  to  the  Real  Estate. 

To  which  it  was  answer'd  on  Behalf  of  the  Defendants, 

1.  That  it  seems  apparently  the  Intent  of  the  Testator  throughout  his  said  Will, 
That  in  Case  his  Personal  Estate  should  prove  so  deficient,  as  not  to  make  good  the 
particular  Legacies  thereby  devised,  every  Legatee  should  abate  in  Proportion  ;  and 
that  the  mortgaged  Premisses  should  bear  their  own  Burden  :  And  if  he  had  intended 
that  they  should  have  been  exonerated,  he  would  have  provided  so  by  liis  Will  when 
he  devised  those  Premisses. 

2.  That  it  is  not  likely  he  could  mean,  That  the  Mortgage  should  be  paid  out  of 
the  Personal  Estate,  because  he  calculates  that  to  he  £5860,  which  is  very  near  what 
his  said  Estate  amounts  unto  ;  and  [212]  it  would  have  been  more,  if  the  Interest 
of  the  £1600  from  the  Testator's  Death  had  not  been  paid  out  of  it ;  and  that  it  appears. 
the  Testator  made  his  Will  from  a  Calculation  of  liis  Estate. 

3.  That  the  Houses  devised  are  £300  per  Ann.  and  tho'  the  Devisees  thereof  pay 
the  £1600  charged  thereon  out  of  the  same,  yet  they  will  have  near  twice  as  much 
as  any  of  the  other  Legatees  :  And  therefore, "that  the  Testator's  Will  would  be  best 

C.  I.— 25 
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fulrillod  bv  letting  the  Houses  bear  the  Mortgage,  which  is  their  own  Burden,  and  the 
Personal  Estate  be  applied  to  pay  the  Legacies ;  by  wliich  means  they  will  be  all  paid 
unto  a  very  small  Matter. 

But  the  Court  decreed.  That  the  £1000,  and  all  the  Interest  thereof,  due  on  the  said 
Mortgage,  should  be  paid  out  of  the  Testator's  Personal  Estate. 

And  t  iiat  the  Plaiiiti  Us,  if  they  will  have  the  benefit  of  their  Legacies,  must  severally 
release  their  claim  of  the  East-India  Stock  and  the  Prdduce  thereof,  and  the  Account 
for  the  Walmire  Estate,  according  to  the  Intention  of  the  Will. 

And  that  tlie  Legatees  sliould  abate  in  Proj)ortion,  in  Case  the  Personal  Estate 
should  fall  short,  and  that  the  Executors  should  account  before  a  Master  touching 
the  said  Personal  Estate,  the  East-India  [213]  Stock  and  Produce  to  be  taken  as  Part 
thereof ;  and  that  the  Plaintiffs  and  Defendants  should  both  have  their  Costs  of  Suit 
out  of  the  Personal  Estate. 

Hereupon  the  Master  reported.  That  the  Personal  Estate  fell  short  to  pay  the 
Legacies  £17.32,  12s.  2d.  and  charged  the  Devisees  of  the  Real  Estate  to  contribute 
by  a  Pound-Rate,  together  with  the  pecuniary  Legatees,  to  make  good  the  Deficiency 
of  the  Personal  Estate. 

To  which  Report  the  Plaintift's  excepted,  for  that  the  Real  Estate  was  not  to  con- 
tribute or  bear  any  Part  of  the  Deficiency  of  the  Personal  Estate  :  Wliich  Exception 
being  argued  before  the  Lord  Chancellor  Cowper  was  allowed  ;  and  the  Court  declared, 
That  that  Part  of  the  Decree,  which  says  the  £1600  should  be  paid  out  of  the  Personal 
Estate,  could  not  be  alter'd  but  by  a  Re-hearing  or  an  Appeal. 

After  which  the  Defendants  got  an  Order  for  a  Re-nearing  ;  but  on  the  Plaintiff's 
Motion,  shewing  the  long  Acquiescence  under  the  Decree,  viz.  three  Years,  and  apparent 
Delays  in  the  Cause,  the  Order  for  re-hearing  was  discliarged. 

And  afterwards  on  an  Appeal,  the  Decree  of  this  Court  was  affirmed  in  the  House 
of  Lords,  March  7,  1707-8, 

[214]  De  Term.  Paschfe,  1688,  in  Cane'. 

S.iUNDERS  contra  Charlis  Ballard. 

Of  Jointenants  or  Tenants  in  Common  by  Devise. 

A  devised  £200  to  be  laid  out  in  a  Purchase  of  Lands,  and  settled  upon  M  and  the 
Heirs  of  her  Body  ;  and  if  M  die  wdthout  Issue,  that  then  the  Children  of  J.  S.  shall 
have  it  (or  Words  to  that  Effect)  so  that  it  did  not  appear  by  the  Will,  whether  the 
Testator  intended  that  the  Cliildren  sliould  have  the  Land  as  Joint-tenants  or  Tenants 
in  Common.  M  died  without  Issue  ;  the  Trustees  afterwards  purchase  Land  with 
the  £200,  and  settle  it  on  C  and  D,  the  two  tlien  living  Children  of  J.  S.  and  their  Heirs  : 
C  hath  Issue  and  dies.  The  Court  would  not  help  the  Issue  of  C  against  D,  who  had 
claim'd  all  by  Survivorship  :  for  my  Lord  said,  he  would  not  make  it  a  Breach  of  Trust 
in  the  Trustees,  that  they  did  make  this  a  joint  Purchase,  there  being  nothing  in  the 
Will  to  direct  them  otherwise  :  But  if  the  Money  had  remained  in  their  Hands,  he 
seem'd  to  be  of  Opinion,  That  the  Children  of  C  should  have  had  a  Moiety  ;  for  where 
Money  is  given  to  two  (being  Personal  Estate)  it  shall  be  several  to  them. 

[215]  Thompson  contra  Baskervill. 
Parties  in  Suits  on  Mortgages. 

The  Plaintiff's  Cause  was  heard  before  the  Master  of  the  Rolls  ;  and  the  Master 
of  the  Rolls  ordered,  That  (for  Want  of  proper  Parties  (viz.),  for  that  the  Mortgagor 
was  not  made  a  Party,  the  Plaintiff  being  a  second  Mortgagee,  and  contesting  the 
Validity  of  the  first  Mortgage,  pretended  to  be  made  unto  the  Defendant,  and  to  have 
an  Account  if  a  true  one,  &c.)  the  Plaintiff  should  pay  five  Marks  Costs,  and  make  tlie 
Mortgagor  a  Party.  The  Plaintiff  sets  down  his  Cause  as  an  Original  Cause,  and  not 
by  Way  of  Appeal,  having  indeed  amended  liis  Bill,  but  never  served  the  Mortgagor 
with  Process,  which  he  pretended  he  could  not  do,  because  the  Mortgagor  was  beyond 
Sea,  but  that  they  left  a  Subpoena  at  the  last  Place  of  his  abode  (viz.),  the  King's  Bench 
(where  he  liadbeen  a  prisoner,  but  escaped).  But  the  Court  would  not  hear  the  Cause  ; 
for  the  Plaintiff  ought  to  have  the  Mortgagor "s"" Answer,  or  run  out  all  the  Process  of 
Contempt  to  a  Sequestration,  before  he  can  hear  his  Cause  against  the  Defendant. 
For  no  Contempt  can  be  without  Service  of  the  Subpoena.     Vide  ante,  23. 
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[216]   GWEVERS   con.    THE   EaKL   OF   D.ANBY  &  ALj 

Bill  by  other  Creditors  after  a  Decree,  &c. 

Lands  were  settled  by  the  Parliament  for  the  Payment  of  Mr.  Cooke's  Debts  of 
Norfolk.  The  Trustees  brought  one  Bill  against  the  Administrators  of  Cooke,  to 
discover  the  Personal  Estate,  &c.  And  the  Administrators,  who  were  Administrators 
as  Creditors  to  Cooke,  with  three  or  four  of  the  Creditors,  bring  a  Bill  against  the 
Trustees  :  And  it  was  decreed,  that  they  shall  sell,  &(:,  and  that  all  Creditors  may  come 
m  by  a  Time,  contributing  to  the  Charges,  &e.,  and  now  the  Plaintiffs,  as  other  Creditors, 
exhibit  their  Bill  against  the  Administrators  and  against  the  Trustees,  to  discover 
the  Personal  Estate,  and  to  have  the  Lands  sold,  &c.  The  Defendants  objected,  That 
the  Plaintiffs  ought  not  to  have  exhibited  a  new  Bill,  but  by  Motion  to  the  Court 
come  in  as  Creditors  upon  the  former  Bill  exhibited  by  the  Administrators.  But 
the  Court  over-ruled  it,  and  .said,  this  Bill  was  well  brought,  because  it  calleth  the 
Administrators  themselves  to  an  Account,  which  could  not  be  upon  the  former  BiJls. 

[217]  E.\RL  OF  Pembroke  con.  Bowden  &  Al',  Creditors  of  the  late  Earl 

of  P.  &  ecmtra. 
Q.  If  Money  agreed  to  be  laid  out  in  a  Purchase  be  Assets  t 

The  late  Earl  of  Pembroke  seiz'd  in  Fee  of  Lands,  demised  them  for  1 00  Years  at  a 
Pepper-Corn  Rent,  and  takes  back  a  Lease,  with  a  Proviso  to  be  void  if  he  paid  not 
such  an  annual  Sum  to  J.  S.  and  £1000  to  J.  D.  (or  to  that  Effect)  :  And  the  Creditors 
of  the  said  Earl  contended  to  make  the  Surplusage  of  this  Term  (it  being  worth  more 
than  the  £1000),  and  the  Annuity  payable  out  of  it,  Assets  to  pay  his  Debts  ;  and  the 
Earl  as  Heir  pretends,  that  it  ought  to  go  to  him,  and  that  it  is  but  as  if  the  deceased 
Earl  had  mortgaged  it,  and  the  same  had  been  forfeited :  For  then  the  Court  agreed, 
That  the  Heir  paying  the  Money  should  have  had  it :  And  it  was  urged  for  him,  That 
the  Intent  of  this  Conveyance  was  the  same  as  a  Mortgage,  tho'  it  was  so  contrived 
by  Counsel,  that  there  is  indeed  a  Term  in  the  Testator  :  And  the  Lord  Chancellor  cited 

a  Case  between  WTiitticke  and in  my  Lord  Hale  his  Time  in  B.  E.  where  J.  S. 

before  and  in  Consideration  of  his  Marriage  with  J.  D.  enter'd  into  Articles  of  Agree- 
ment under  Hand  and  Seal,  to  lodge  £100  in  the  Hands  [218]  of  J.  N.  to  belaid  out 
upon  Lands  for  the  Life  of  the  Wife,  for  her  Jointure,  with  other  Ecmainders  ;  which 
said  £100  was  so  lodged  in  his  Hands  ;  and  before  any  Lands  bought,  J.  S.  dies,  and 
a  Creditor  of  J.  S.  sues  his  Wife,  who  had  taken  out  Administration  to  him  ;  and 
upon  a  special  Verdict  finding  as  aforesaid,  the  £100  was  adjudged  not  to  be  Assets 
in  Law  :  And  my  Lord  said,  That  in  Honywood's  Case,  here  in  Chancery,  he  had 
decreed  either  the  same  or  the  like  Point,  and  then  brought  the  Eecord  of  that  Case 
into  the  Court.  For  the  Intent  being,  that  the  £100  should  be  vested  in  Land,  it  was 
to  be  no  longer  looked  upon  to  be  the  Personal  Estate  of  J.  S.,  and  therefore  he  seemed 
to  doubt  here,  whether  this  Term,  were  so  much  as  Assets  in  Law,  for  that  it  was  the 
plain  Intent,  That  the  Inheritance  should  not  be  eharg'd  for  any  Intent,  but  to  secure 
such  Monies  ;  and  it  might  have  been  done  by  Way  of  Mortgage,  so  that  then  the 
Creditors  could  have  had  no  Pretence  to  charge  it  with  Debts  ;  and  it  would  be  very 
hard,  and  might  prove  of  dangerous  Consequence  upon  this  Way  of  Settlements,  by 
Demise  and  Re-demise  to  make  any  other  Construction,  and  which  was  surely  never 
thought  of  in  the  Contrivance  of  the  Counsel,  at  his  Advising  such  a  Manner  of 
Conveyance. 

[219]  But  the  Court  advised  (being  assisted  by  Lutwich  and  Powell)  till  next  Term. 

Nota  :  It  seems  to  me,  that  in  the  Case  of  Marriage-Money,  by  Force  of  the  Agree- 
ment, and  lodging  the  Money  in  a  tlurd  Person's  Hand  (viz.  J.  N.'s),  the  Property 
of  the  £100  was  in  J.  N.  not  in  J.  S.  upon  such  Trusts  as  agreed,  and  so  could  not  be 
Assets  in  Law  nor  yet  in  Equity,  because  it  was  for  Special  Trusts  to  be  directed  by  the 
express  Agreement. 

It  was  also  said  and  agreed'in  the  Debate  of  tlie  Principal  Case,  That  where  a  Man 
purchases  an  Estate,  upon  whicli  there  are  Mortgages  for  Years,  and  he  takes  the 
Terms  to  himself,  and  the  Inheritance  to  others  in  Trust  for  himself,  and  dies  indebted  : 
the  Terms  shall  be  Assets,  albeit  that  it  be  expressly  declared,  that  the  Terms  shall 
wait  upon  the  Inheritance;  for  this  Court  will  not  take  away  that  which  is  Assets  in 
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Law,  tlio'  it  will  many  Times  enlarge  and  make  tliat  Assets  in  Equity  wliicli  is  not 
Assets  in  Law,  in  Favour  of  Creditors  :  But  where  the  Inheritance  is  in  tlie  Piircliaser, 
and  the  Terms  jiurchased  in  Trustees  Names  to  attend  on  tlie  Inlieritance,  those  Terms 
shall  never  he  made  Assets  in  Equity. 

Qiiwre,  Whether  in  the  first  (Jase  where  tin;  Term  is  in  tlie  PLirchaser,  tVc.,  wliether 
tlie  Lands  shall  go  to  the  Heir  or  [220]  Executor,  there  heing  no  Dehts  i  And  it  seems 
to  me  the  Heir  shall  have  it,  being  to  attend  on  the  Inheritance :  But  P]quity  will 
favour  Creditors  more  than  Executors. 

And  if  a  Copyhold  of  Iidieritance  not  surrendred  to  the  Use  of  his  Will,  be  devised 
to  be  sold  for  Payment  of  his  Dehts.  the  Creditors  shall  enforce  the  Heir  in  Chancery  to 
sell  it ;  and  as  1  understood,  Mr.  Serj.  ]'hihps  said,  it  had  been  adjudg'd  so  :  And  so 
'tis  in  the  Case  of  Charitable  Uses. 

Nota  :  It  was  also  said  and  agreed,  That  where  a  Man  articles  for  the  Sale  of  Land 
under  Hand  and  Seal,  and  without  any  farther  Execution  thereof,  they  by  mutual 
Consent  go  off  of  the  Bargain  (by  Releasing  each  other  or  cancelling  the  Articles,  &c.), 
and  then  the  Bargainor  die,s  indebted ;  this  shall  not  be  Assets  :  So  if  Part  of  the 
Money  was  paid,  and  the  Bargainor  repays  it,  and  they  agree  to  go  of}'  as  aforesaid, 
and  then  the  Bargainor  dies  :  But  if  the  Bargainor  dies.  Part  of  the  Money  having 
been  paid  him,  and  no  Conveyance  made  to  the  Bargainee ;  as  the  Bargainee  hath  a 
Remedy  in  Equity  to  compel  the  Heir  of  the  Bargainor  to  make  the  Conveyance  upon 
paying  the  Residue  of  the  Money  ;  so  tlie  Creditors  can  force  the  Heir  to  convey,  and 
the  Bargainee  to  pay  the  Money  as  the  Testator's  Personal  [221]  Estate  ;  and  it  shall 
be  Assets  to  them  in  Law  and  in  Equity,  when  paid.  But  Qucere,  Whether,  when 
there  be  no  Debts,  and  Part  of  the  Money  paid  as  aforesaid,  the  Executors  shall  force 
the  Heir  to  sell,  and  shall  have  the  Money  ?  Or,  Whether  he  and  the  Bargainee  may 
not  agree  to  go  off  the  Bargain  1  For  tho'  the  Ancestor  (having  both  his  Executors 
as  well  as  Heirs  in  him)  might  undo  the  Bargain,  though  executed  in  Part,  whicli  may 
perhaps,  as  it  were,  amount  to  a  Re-purchasing  of  it ;  yet  there  is  a  distinct  Interest 
betwixt  the  Heir  and  Executors  after  the  Testator's  Decease:  So  that  the  Testator  having 
done  an  Act,  whereliy  lie  intends  to  deprive  the  Heir  and  make  it  a  Personal  Estate,  the 
Heir  can't  prevent  it  after. 

But  note  also  in  this  Principal  Case,  the  Earl  having  agreed  to  sell  Lands  for  £5000 
by  Articles  seal'd,  etc.,  and  a  Mortgage  being  given  up  to  the  Earl  by  tlie  Bargainee 
for  £3000  in  Part  of  Payment,  the  Court  seemed  pretty  clear,  that  the  other  £2000 
should  be  Assets,  albeit  that  the  Bargainee  did  offer  in  his  Answer  to  take  the  said 
£3000,  and  release  the  Bargain,  if  the  Coiirt  pleased  ;  or  to  that  Eft'ect. 

[222]  Executors  of  Pampi.yn  con.  J.  S. 

Leases,  &c.,  mortgaged. 

The  Plaintiffs  exhibited  an  Inventory  amounting  to  £1)00,  whereof  £000  was  in 
Leases.  The  Defendant  reeover'd  against  the  Plaintiff'  £200  owing  to  the  Defendant 
by  the  Plaintiffs  upon  the  Plea  of  Plene  administravil ;  and  then  the  Plaintiffs  ex- 
hibited this  Bill,  pretending  that  the  Leases  were  mortgaged  for  more  than  they  were 
worth  :  But  their  Bill  was  dismissed,  for  it  did  not  appear  by  any  Proofs  (if  by  the 
Bill)  that  the  other  £300  was  administred,  or  that  the  Verdict  was  given  upon  the 
Account  of  the  Value  of  the  Leases  :  Neither  (as  far  as  I  could  observe)  did  it  appear, 
that  the  Plaintiff'  had  Notice  of  the  Leases  being  in  Mortgage  when  the  Verdict  was 
given ;  which  seems  necessary  to  me  to  be  done  ;  for  it  was  said  at  the  Bar,  and  not 
(that  I  observ'd)  denied,  that  the  Plaintiffs,  notwithstanding  their  Inventory,  were 
not  estopp'd  to  shew  those  Mortgages,  and  then  only  the  Sur])lusage  could  be  Assets 
in  Law.  And  besides,  Pamplyn  had  given  the  Executors  other  Freehold  Lands  of 
£800  Value,  to  be  sold  for  the  Payment  of  his  Debts,  which  was  Assets  in  Equity  at 
least :  But  the  Lord  Chancellor  seem'd  to  rely  only  on  the  first  Matters. 

[223]  Sanders  contra  Page. 

The  Husband  and  Wife,  seized  in  Fee  in  the  Right  of  the  Wife,  levied  a  Fine  to  A 
and  B,  &c.,  to  the  Use  of  A  and  B  for  1000  Years ;  and  after  to  the  Use  of  the  Wife 
and  her  Heirs,  and  declared  the  Trust  of  the  Term  to  he  for  the  Husband  during  his 
Life,  and  after  for  the  Wife  and  the  Heirs  of  her  Bodv,  with  Remainders  over  :  and 
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after  the  Husband  and  the  Wife  join  in  a  Fine  stir  concessit  to  J.  S.  for  twenty-one 
Years,  rendring  £110  Rent  per  Annum  to  the  Baron  for  his  Life,  and  after  to  the  Wife 
and  lier  Heirs,  and  after  tlie  Wife  dies,  and  after  her  Husband  die.s  intestate.  Sanders 
takes  out  Administration  to  the  Husband,  and  Page  to  the  Wife  (being  also  Heir  to  her), 
and  the  Phuntiff  sues  to  have  this  Term  for  1000  Years,  upon  Pretence,  that  if  it  had 
been  a  Term  in  the  Wife,  in  Law,  her  Husband  should  have  had  it  by  Survivor,  or 
at  least  the  Rent  during  the  Residue  of  the  twenty-one  Years,  but  the  Bill  was  dis- 
missed :  For  tho'  it  be  true,  that  if  a  Woman  be  Cestui/  que  Trust  of  a  Term  (as  the 
Case  of  Sir  Eklward  Turner  against  his  Mother  was),  and  then  marries  without  any 
Agreement  by  the  Husband  before  Marriage,  that  the  Trust  shall  be  to  her  separate 
Use,  and  tliat  [224]  the  Husliand  shall  not  intermeddle  therewith  ;  }-et  if  the  Husband, 
after  Marriage,  dispose  of  the  Term  for  a  valuable  Consideration,  it  shall  be  good  in 
Equity,  as  well  as  if  she  had  the  Term  in  her  self,  and  married.  &:c.  And  the  Judgment, 
that  was  given  by  the  Lord  Nottingham  to  the  contrary,  was  said  by  himself  to  have 
been  upon  a  Mistake ;  for  that  the  Wife  having  married  a  former  Husband,  that 
Husband  and  she,  before  the  Marriage,  did  make  such  Agreement  ;  but  when  she 
married  with  Sir  Edw.  Turner,  no  such  Provision  was  made.  But  the  Lord  Nottingham 
thinking  that  such  Provision  had  been  in  his  Case,  decreed  the  Sale  void  :  And  it  was 
reversed,  as  it  seems,  by  his  own  Approbation  in  the  House  of  Lords  :  But  here  is  no 
such  Thing,  but  the  Husband  is  agreeing  to  the  Trust  for  the  Term,  and  therefore 
shall  not  have  it  by  Survivor  ;  nor  could  he  have  disposed  of  it  without  her  being 
examined  in  Chancery,  or  by  joining  with  her  in  a  Fine  ;  and  if  he  could  not  dispose 
of  the  Term  itself,  or  any  Part  thereof  bj'  himself,  the  Rent  liere  reserved  shall  not 
go  to  his  Executors  upon  the  mere  Reservation  :  But  if  the  Covenant  had  been  to  pay 
him  and  his  Executors  and  Administrators  the  Rent,  perhaps  he  might  have  it  upon 
the  Contract,  tho'  not  as  a  Rent. 


KEP0ET8  and  C^VSES  AroiR'd  and  Decreed 
in  the  COURT  OF  CHANCERY,  in  the 
Reigns  of  King  Charles  1.,  King  Charles  II., 
and  King  AYilliam  III.  [1625-1693} 


Easter  Term,  1  Car.  1  [1025]. 

Okeh.\m  versux  Hall. 

Lord  Coventry. 

The  Defendant  stood  in  Contempt  for  not  answering  tlie  Plaintiff's  Bill,  and  there- 
upon a  Sequestration  was  granted,  and  the  Sequestrators  were  ordered  to  pay  the 
Rents  to  the  Plaintiff  towards  the  Duty  demanded  by  his  Bill  ;  and  at  the  same  time 
that  the  Sequestration  was  granted,  it  was  likewise  decreed,  [2]  that  the  Bill  should 
be  taken  pro  Confesso,  unless  the  Defendant  shewed  Cause  witliin  a  certain  Time  limited 
for  that  Purpose  by  the  Court.  But  this  must  be  understood  (as  the  Practice  then 
was)  where  the  Defendant  had  appeared  ;  for  if  he  did  not  appear  at  all,  but  stood 
out  all  Contempts  to  a  Serjeant  at  Arms,  no  Decree  can  be  had  against  him,  or  the 
Bill  taken  pro  Confesso,  for  that  must  be  after  an  Appearance,  and  when  he  stands 
on  Contempt  for  want  of  an  Answer. 

Jackson  versus  Barrow. 

Lord  Coventry,  Pasch.  2  Car.  1  [1626]. 

The  Plaintiff  being  an  Assignee  of  an  Extent,  exhibited  his  Bill  against  the  De- 
fendant who  was  Tenant  of  the  Lands,  to  enforce  iiim  to  attorn  Tenant  to  liim,  and  to 
pay  the  Arrears  of  Rent  which  were  in  liis  Hands,  and  to  deliver  unto  him  a  true  Note 
in  Writing  of  the  Date  of  the  Deed,  and  for  what  Term  of  Years  he  had  it  in  Lease, 
and  under  what  Rent  reserved,  but  not  any  of  the  Covenants  or  Conditions  contained 
therein.  As  to  the  Arrears  of  Rent,  the  Court  desired  to  see  Precedents  before  the 
Decree  was  made,  and  thereupon  a  Precedent  was  [3]  produced  in  point  between  Shute 
and  Mallery,  5  Jac.  1  [1607-8],  and  in  the  principal  Case  a  Decree  was  made  accordingly. 

Perriman  versus  Gorges. 

3  Car.  1,  Lord  Coventry  [1627-28]. 

Tlie  Father,  in  Consideration  of  Money  borrowed  of  the  Plaintiff,  did  promise 
to  surrender  certain  Copyhold  Lands  to  him  for  and  during  the  Term  of  two  Lives 
in  Reversion,  to  commence  after  an  Estate  for  Life  then  in  being,  and  he  sent  a  Note 
under  his  Hand  to  the  Steward  of  the  Court  for  that  purpose  ;  But  before  the  Plaintiff 
was  admitted,  the  Father  died  :  The  Defendant  being  his  Heir  at  Law.  was  desired 
to  make  the  Surrender,  that  the  Plaintiff  might  be  admitted  ;  wliich  he  promised 
to  do,  and  took  a  farther  Sum  of  Money  of  the  Plaintiff  for  that  purpose  ;  but  before 
the  same  was  done,  he  sold  the  Reversion  of  the  said  Copyhold  Estate  for  a  valuable 
Consideration  :  And  yet  the  Plaintiff  was  relieved,  for  the  Defendant  was  decreed 
to  surrender  according  to  the  Agreement  of  the  Father  in  his  Life-time. 
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[4]  Markall  versus  Hyde  Mil.  &  Alios. 
Pasc.  .3  Car.  1  [1627],  Lord  Coventry. 


One  Green  being  seized  of  a  Manor  to  wliicli  the  Advowson  of  the  Rectory  was 
appendant,  did,  in  Consideration  of  £50  grant  the  next  Avoidance  of  the  Church  to 
one  Stockman,  Ills  Son-in-Law,  and  afterwards  by  Deed  enroH'd  he  sold  the  said  Advow- 
son to  one  Pool  and  his  Heirs  for  the  Sum  of  £100  and  covenanted  that  it  was  free 
from  Incumbrances,  except  the  Grant  of  the  next  Avoidance  as  aforesaid. 

Afterwards  Pool  granted  the  Advowson  to  the  PlaintiiT  Markall  and  liis  Heirs  ; 
but  the  Defendant  Hyde  had  before  that  time  purchased  of  Green  the  aforesaid  Manor 
to  wliich  tliis  Advowson  was  appendant ;  but  the  Advowson  was  not  mentioned  in 
the  Purchase-Deed,  only  the  Manor  cum  Pertinentiis  :  There  was  a  Schedule  annexed 
to  the  Deed  to  this  Efi'ect  (Viz.),  One  Grant  of  the  Advowson  dated,  <S:c.  (naming  a 
Date  long  before  the  Date  of  the  Deed  to  Pool)  excepted  :  And  in  the  Fine  levied  by 
Green  to  Hyde,  the  Advowson  was  specially  named. 

The  Defendant  by  liis  Answer  set  forth.  That  he  had  contracted  with  Green  [5]  both 
for  the  Manor  and  the  Advowson,  and  it  was  proved  that  he  did  know  both  of  the 
Grant  of  the  next  Avoidance  to  Stockman,  and  of  the  Grant  of  the  Advowson  to  Pool. 
And  now  tlie  Grant  of  the  next  Avoidance  being  by  several  mesne  Assignments  come 
to  the  Defendant  Steward,  and  the  Church  being  void  by  the  Death  of  the  Incumbent, 
and  Steward  intending  to  be  presented,  the  Defendant  Hyde  affirmed,  that  the  Right 
of  Presentation  was  in  liim  by  the  Purchase  of  the  Manor  and  the  Advowson  ;  and 
Steward  unwilling  to  contend  the  Right,  was  perswaded  not  to  insist  on  his  own 
Title,  but  to  accept  of  a  Presentation  from  the  Defendant  Hyde,  wliich  was  done 
accordingly  ;  and  afterwards  Steward  was  instituted  and  inducted,  and  so  the  Church 
became  full  of  him. 

Pool  not  kno\nng  but  that  Steward  the  Incumbent  was  presented  by  Vertue  of  the 
Grant  of  the  next  Avoidance  as  aforesaid,  did  sell  the  Fee-Simple  of  the  said  Advowson 
to  the  Plaintifi  Markhall  and  his  Heirs,  who  exhibited  liis  Bill  against  tlie  Defendants  , 
to  be  relieved  against  the  Usurpation  of  Hyde,  and  to  prevent  any  Title  that  might 
be  made  thereby  when  the  Church  should  become  void  of  Steward  ;  and  it  was 
de-[6]-creed.  That  no  Benefit  should  be  had  by  this  Usurpation,  so  as  to  defeat  the 
Plaintiff's  Title,  neither  shoidd  it  be  given  in  Evidence  against  liiui  at  a  Trval  at  Law; 
but  that  the  Plaintiff  standing  upon  the  Validity  of  his  Grant  of  the  Advowson,  and 
the  Defendant  Hyde  insisting  upon  the  Strength  of  liis  Conveyance  of  the  Manor, 
and  also  of  the  Advowson,  the  Right  should  be  tried  at  Law  as  if  no  such  Usurpation 
had  been,  -n-ithout  Prejudice  to  the  Title  on  either  Side  ;  and  a  Tryal  was  ordered 
accordingly. 

NoRGATE  versus  Ponder. 
Pasc.  3  Car.  1  [1627J,  Lord  Coventry. 

An  Award  was  obtained  by  Fraud,  by  which  the  Arbitrators  did  award,  Tliat  one 
of  the  Parties  to  the  Submission  should  seal  and  deliver  a  Bond  to  the  other  after 
general  Releases  first  given  :  All  which  was  done  pursuant  to  the  Award,  and  upon 
a  Bill  to  be  relieved  it  was  decreed.  That  the  Bond  to  stand  to  the  Award,  and  the 
Arbitration  it  self,  and  the  Releases  and  the  other  Bond  executed  by  the  Parties,  should 
be  brought  into  Court  and  cancelled. 

[7]  Nelson  versus  Nelson. 
4  Car.  1  [1628-29],  Lord  Coventry. 

The  Defendant  being  Tenant  of  the  Manor  of  II.  was  empl.ned  by  the  Plaintiff 
to  purchase  the  same  for  him.  which  he  the  said  Defendant  agreed  to  do  ;  but.  contrary 
to  the  said  Agreement,  he  purcha.-;cd  the  same  in  liis  own  Name,  but  was  afterwards 
perswaded  to  let  the  Plaintiff  itito  the  Purchase,  which  was  done  by  Deed  mutually 
executed  between  them  :  but  in  that  Deed  there  were  several  Omissions  of  many 
Things  comprised  in  the  Purchase-Deed,  and  thereupon  the  Plaintiff  exhibited  his 
Bill  for  Relief  against  the  said  Omissions,  and  accordingly  it  was  decreed. 
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Lucas  versus  Joseph  Pennington,  William  Pennington,  Wright 

AND  Noble. 

Lord  Coventry,  5  Car.  1  [lG-i9-3U]. 

The  Father  of  Wright  the  Defendant  being  Tenant  of  a  Copyhold  Estate,  held  of 
Joseph  Pennington  as  Lord  of  the  Manor,  mortgaged  the  same  to  Lucas  the  Plaintiff's 
Father,  upon  Condition  to  be  void  upon  Payment  of  a  Sum  of  Money,  which  not  being 
paid  [8]  on  the  Day,  Lucas  the  Father  entered,  and  devised  the  same  to  the  PlaintilV, 
and  died  seised  :  After  whose  Death  the  Plaintiff  enjoyed  it,  and  the  Lord  demand- 
ing a  Fine,  he  consented  that  the  Lord  should  have  the  Profits  for  a  certain  Time  in 
Satisfaction  of  the  Fine,  who  enjoyed  the  same  accordingl)-.  But  he  having  i-eceivcd 
out  of  the  Profits  more  than  the  Fine  amoinited  imto,  refused  to  deliver  the  Possession 
to  the  Plaintiff,  pretending  that  the  Estate  was  forfeited,  in  regard  that  Lucas  the 
Plaintiff's  Father  was  never  admitted,  and  had  not  paid  any  Fine  ;  and  William 
Pennington,  whilst  his  Father  Joseph  was  in  Possession  under  the  aforesaid  Agree- 
ment to  take  Profits  in  Satisfaction  of  the  Fine,  procured  Wright  tlie  Defendant  to 
execute  a  Release  to  liim,  but  without  any  Consideration  expressed,  and  then  he  con- 
veyed the  Premisses  to  liis  Father,  who  conveyed  the  same  to  Noble,  another  of  the 
Defendants,  and  all  this  without  any  Consideration. 

Upon  a  Bill  exhibited,  the  Defendant  Wright  answered.  That  the  Mortgage  was 
at  first  unduly  obtained  from  his  Father  upon  his  Death-bed,  and  a  greater  Sum  was 
expressed  than  was  really  borrowed,  and  that  ncjtwithstanding  the  said  Fraud,  the 
whole  Money  was  really  [9]  tender'd  at  the  Day,  and  no  body  was  there  to  receive 
it.  But  Wright  the  Father  having  made  no  Entry  into  his  Estate  again  after  the 
Tender,  and  Wright  the  Son  having  executed  a  Release  to  William  Pennington  :  the 
Court  held.  That  tho'  such  Release  had  extinguished  his  Entry,  yet  the  same  should 
enure  to  the  Benefit  of  him  who  had  the  fornjer  Right,  in  Trust  only  and  for  the  Use 
of  the  Plaintiff",  and  decreed  the  Possession  to  him  accordingly  against  the  Defendants, 
and  all  claiming  under  them  ;  and  likewise  that  Joseph  Pennington,  the  Lord  of  the 
Manor,  should  accompt  for  the  Profits  since  his  Entry,  deducting  only  bis  Fine. 

MoYi.E  versus  DoM.  Roberts. 

Lord  Coventry,  5  Car.  1  [1029-30]. 

About  18  Years  before  the  Bill  filed,  Moyle  the  Father  became  bound  with  one 
Rosecarrock  in  a  Bond  of  £200  conditioned  for  the  Payment  of  £100  to  the  Lord  Roberts 
the  Defendant  at  a  certain  Day  long  since  past.  Afterwards  the  Defendant  purchased 
Lands  of  the  said  Rosecarrock  to  the  Value  of  £500  which  Purchase  was  made  about 
four  Years  before  Rosecarrock's  Death.  After  his  Death,  the  Plaintiff  took  out 
[10]  Administration  to  him,  and  being  sued  upon  this  Bond,  exhibited  his  Bill  for 
Relief  ;  and  in  regard  of  the  Antiquity  of  the  Bond,  and  for  that  Rosecarrock  himself 
was  never  sued  in  his  Life-time,  it  was  presumed  that  the  Defendant  did  deduct  the 
Debt  out  of  the  I\irchase-Money,  and  notwithstanding  there  were  no  Proofs  made  of 
the  Payment  of  the  Money,  the  Court  decreed  that  the  Defendant  should  be  restrained 
from  proceeding  at  Law  on  the  Bond. 

[See  Kingv.  Baldwin,  1817,  2  Johns.  Rep.  (U.S.A.)  588.] 

Fleetwood  versus  Charnock. 
Lord  Coventry. 
The  Plaintiff  and  Defendant  were  jointly  bound  for  a  third  Person,  who  died  leaving 
no  Estate ;  the  Plaintiff  was  sued  and  paid  the  Debt,  and  brought  his  Bill  against  the 
Defendant  for  Contribution,  who  was  decreed  to  pay  his  proportionable  Part. 

Gawle  versus  Lake  Mh.'. 
Lord  Coventry. 
The  Bill  was  to  establish  certain  Customs  of  Tything  within  a  particular  Parish, 
the  Plaintiff  alledging  that  there  were  such  Customs,  and  setting  them  forth  at  large 
in  his  Bill. 

The  Defendant  by  his  Answer  denied  the  Customs,  and  alledged  that  it  was  [H]  not 
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proper  for  .a  Court  of  Equity  to  determine  whether  there  were  any  such  Customs  or 
not,  that  the  Bill  was  in  nature  of  a  Prohibition  at  Common  Law,  and  in  a  Case  where 
such  Prohibition  had  never  been  granted,  or  the  Custom  tried,  and  therefore  the  Bill 
was  dismissed. 

GiFFOKU  versus  Gifford. 
Lord  Coventry,  5  Car.  1  [1629-30]. 

Gifford  the  Father  being  possessed  of  a  Lease  for  Years  (taken  in  the  Name  of 
another  Person  in  Trust  for  himself,  but  determinable  upon  his  own  Life,  and  the  Life 
of  his  Wife),  did  afterwards  purchase  the  Inheritance ;  and  upon  the  Marriage  of  his 
Son  with  the  now  Complainant,  he  settled  an  Annuity  of  £50  per  Annum  upon  her, 
to  be  issuing  out  of  the  Premisses  during  the  Lives  of  him  the  said  Gifford  and  his  Wife, 
in  case  the  said  Complainant  should  survive  her  Husband,  and  conveyed  the  Inheritance 
to  the  Defendant,  and  died  ;  his  Son  died,  the  Widow  of  Gifford  the  Father  still 
living  :  And  now  the  Son's  Widow  exhibited  her  BUI  against  the  Defendant  to  have  tlie 
Annuity  decreed  to  her,  and  the  Arrears  ever  since  the  Husband's  Death,  and  [12]  like- 
wise against  the  Person  in  whose  Xame  the  Lease  was  taken,  who  to  avoid  the  Annuity 
had  assigned  his  Interest  to  the  said  Defendant,  who  claim 'd  the  Lands  by  Vertue  of  a 
Grant  from  Gifford  his  Father,  and  the  same  was  produced  not  cancelled  ;  but  it  was 
decreed.  That  neither  the  said  Grant  or  Lease  ought  to  prejudice  the  Plaintiff,  but  that 
she  should  have  the  Annuities  and  the  Arrears,  and  that  the  Lands  should  be  hable  to 
a  Distress  for  the  same. 

Moor  &  Aui  versus  Com.  Huntington. 
Lord  Coventry,  G  Car.  1  [16.30-31]. 

The  Defendant  being  Lord  of  several  Manors,  did  refuse  to  hold  Courts,  and  grant 
Admittances,  &c.  whereupon  the  Copyhold  Tenants  exhibited  their  Bill  to  be  relieved, 
and  it  was  decreed,  That  the  Defendant  and  his  Heirs  should,  from  Time  to  Time  as 
Occasion  should  require,  procure  Courts  to  be  held  for  the  said  Manors,  and  suffer  the 
Plaintiffs  and  their  Heirs  to  make  Surrenders  to  such  Persons,  and  for  such  Uses,  as 
the  Copyholders  should  limit  and  direct,  and  that  the  Surrendrees  should  be  admitted 
accordingly. 

[13]  Fi-OYER  versus  Str.\chley. 
Lord  Coventry,  assisted  by  all  the  Judges,  7  Car.  1  [1631-32]. 

The  Plaintiff  exhibited  his  Bill,  to  be  quieted  in  the  Possession  of  certain  Lands 
which  he  had  purchased  of  the  Daughter  of  one  Pyke,  he  being  now  about  20  Years 
after  his  said  Purchase  disturbed  by  one  Stephen  Pyke,  who  pretended  a  Title  as  Heir 
at  Law  to  Pyke,  and  born  of  the  .same  Father  and  Mother  with  the  Daughter,  which 
was  proved  by  several  Witnesses,  and  thereupon  he  had  recovered  some  Verdicts  at 
Law  ;  but  the  Place  where  he  was  pretended  to  be  born  was  a  mean  House,  and  but 
seven  Miles  distant  from  the  Dwelling-house  of  his  Mother  :  And  forasmuch  as  those 
Verdicts  were  grounded  on  Depositions  formerly  taken  in  this  Court,  where  the  Record 
of  the  Bill  and  AiLswer  could  not  be  found,  and  the  Witnesses  which  were  produced 
at  the  Tryal  were  of  indifferent  Credit ;  and  because  on  the  Death  of  the  Father  an 
Office  was  found,  whereby  the  Daughter  was  returned  Heir,  and  no  Claim  was  made 
by  the  Son  for  several  Years  after,  and  for  that  several  Persons,  as  the  Lord  Chief 
Justice  Popham,  and  others,  claimed  under  the  Title  of  the  [14]  Daughter :  And  at  the 
last  Tryal  of  her  Title,  the  Jury  were  substantial  and  credible  Persons,  and  declared, 
that  for  20  Years  and  upwards  the  Daughter  was  reputed  the  right  Heir,  therefore  the 
Possession  was  decreed  to  the  Plaintiff'. 

Spyer  versus  Spyer. 
Lord  Coventry,  7  Car.  1  [1631-32]. 
The  Bill  was  to  make  Partition,  and  settle  Boundaries,  between  Lands  wliich  were 
Freehold,  and  other  Lands  held  in  Borow-English.     The  Defendant  appearing,  it  was 
ordered  that  a  Commission  should  be  directed  to  certain  Persons,  as  well  to  take  the 
Defendant's  Answer,  as  also  to  set  forth  the  Meets  and  Bounds,  and  to  retoru  Terrars 
and  Boundaries,  which  was  done  accordingly,  and  by  Consent  of  the  Parties  the 
Court  decreed  the  Boundaries,  and  that  the  same  should  be  ratified  and  confirmed  to 
all  Intents  and  Pur]X)ses,  as  if  tlie  same  had  been  judicially  pronounced,  uiwn  a  full 
Hearing  in  Court. 
C.  I.— 25* 
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[15]  Tnter  Theophilum  Dom.  Suffolk,  &  RirH.vRnuM  Greenvill  Mil.  &  Bar. 

&  Marum  Ux.  ejus,  Def. 

Lord  Keeper,  Justice  Hutton,  Justice  Whitlock,  20  Julii,  7  Car.l  [1G31]. 

The  Defcmiaiit  the  Lady  Greenvill,  whilst  sole,  had  a  Decree  against  the  Earl  of 
Suffolk  for  £000  per  Annum,  against  which  Decree  the  Earl  prayed  to  he  relieved,  in 
regard  there  was  a  verhal  Agreement  between  Sir  Richard  Greenvill  and  the  said  Lady 
before  Marriage,  that  she  should  have  the  sole  Disposal  of  the  said  £000  per  Annum  : 
That  accordingly,  before  the  said  Marriage,  slie  by  Deed  assigned  the  Benefit  of  that 
J)eeree  to  one  ('utford,  and  that  afterwards  she  and  Cutford  released  the  same  to  the 
said  Earl  :  but  not  having  the  .said  Deeds  to  produce,  and  alledging  that  Sir  Richard 
Greenvill  had  got  and  cancelled  the  same,  which  he  denied,  it  was  ordered  that  he  and 
Cutford  should  be  examined  upon  Interrogatories  to  discover  the  said  Deeds,  or  C'opies 
thereof  ;  and  accordingly  they  were  examined  :  But  the  Matter  being  not  cleared  by 
such  Examination,  or  what  were  the  Contents  of  such  Deeds,  the  Court  were  all  of 
Opinion,  that  [16]  there  was  no  sufficient  Proof  to  bar  Sir  Richard  Greenvill  from  the 
Benefit  of  the  said  Decree,  for  that  the  Arrears  of  the  said  £(J00  per  Annum  being  in 
its  own  Nature  a  Thing  of  Action,  and  so  to  be  meerly  recover'd  by  the  Process  of  this 
Court,  cannot  in  Law  be  assigned  over  to  another.  So  that  if  the  Assignment  to  Cut- 
ford had  been  proved  (as  it  was  not),  it  would  have  been  a  void  Assignment  in  Law, 
and  ought  not  to  be  supported  in  a  Court  of  Equity,  especially  where  no  Consideration 
appears  to  make  it  better  in  Equity  than  it  is  at  Law. 

They  were  all  of  Opinion,  that  the  verbal  Agreement  of  Sir  Richard  (ireenvill,  in 
Consideration  of  the  said  Marriage,  was  to  subvert  both  the  Grounds  of  Law,  and  the 
Right  which  was  vested  in  him  by  the  Inter-marriage  ;  and  therefore  if  such  Agreement 
is  not  settled  by  some  legal  Assurance  to  make  it  binding  in  Law,  it  is  not  fit  to  be 
maintained  in  a  Court  of  Equity,  in  order  to  give  a  Feme  Covert  such  a  Power  as  is  now 
pretended. 

'Tis  true.  Things  in  Action  are  sometimes  turned  over  by  a  Letter  of  Attorney  ; 
but  if  it  had  been  so  in  this  Case,  yet  presently  by  the  Inter-marriage  the  Letter  of 
Attorney  had  been  revoked  [17]  and  determined,  and  all  Covenants,  Promises  and  Agree- 
ments, made  by  the  Husband  to  his  Wife  before  Marriage,  relating  to  the  Disposal 
of  his  Estate,  would  be  extinguished  by  the  Marriage  ;  and  therefure  if  Cutford  had 
an  effectual  Letter  of  Attorney  executed  to  him,  and  the  same  could  be  produced,  yet 
he  could  not  in  his  own  Name  seal  such  a  Release  to  the  Plaintiff  as  he  had  done  ;  the 
Contents  whereof  appearing  only  on  his  single  Testimony,  he  ought  not  to  be  admitted 
as  a  Witness,  for  he  was  a  Party  interested,  and  might  justly  be  suspected  of  Partiality, 
because  of  former  and  continued  Differences  between  him  and  Sir  Richard  Greenvill  : 
And  therefore  the  Court  held  it  dangerous  to  admit  the  Sufficiency  of  a  Deed  to  be 
proved  by  the  single  Oath  of  such  a  Witness,  especially  since  the  Construction  of  Deeds 
was  the  proper  Office  of  the  Court  of  Chancery,  but  the  Fact  relating  to  the  executing 
such  Deeds  was  proved  by  Witnesses  :  So  the  Bill  was  dismissed,  and  Sir  Richard 
({reenvill  had  Liberty  to  prosecute  the  said  Decree  against  the  Plaintiff. 

[18]  Maynard  &  Al.  versus  Dom.  Middleton. 
Lord  Coventry,  8  Car.  1  [1632-33]. 

There  being  several  Differences  arising  between  the  Plaintiff  and  Defendant,  and 
they  having  petitioned  the  King  therein.  His  Majesty  recommended  it  to  the  Lord 
Keeper  to  compose  the  same,  who  having  heard  what  was  alledged  on  both  Sides, 
made  a  Writing  in  nature  of  an  Award,  and  decreed  the  same  without  Bill  or  Answer  : 
and  in  the  decreeing  Part  it  was  mentioned,  that  upon  Reference  from  His  Majesty, 
and  upon  the  Submission  of  the  Parties,  it  was  ordered  and  decreed.  That  all  the  said 
Parties,  their  Heirs,  Executors  and  Administrators,  should  justly  observe  and  perform 
all  and  singular  the  Articles,  Clauses  and  Things  therein  mentioned,  according  to 
the  true  Intent  and  Meaning  of  the  said  Order  and  Decree.  And  in  some  Places  before 
the  decreeing  Part  'tis  only  said,  that  it  was  ordered  so  and  so  ;  in  other  Places,  'tis 
ordered  and  declared  ;  and  in  other  Places,  'tis  ordered,  adjudged  and  declared  :  But 
not  long  afterwards  the  Parties  agreeing,  did  petition  the  Court  to  decree  it ;  which 
was  done  accordingly. 
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[19]  Vendall  &  Al.  versus  Harvey. 
Lord  Coventry,  8  Car.  1  [1032-33]. 

On  the  same  Day  in  which  the  Plaintili's  Cause  was  to  be  heard,  his  Counsel,  as  they 
were  going  to  the  Bar,  were  served  with  an  Injunction  out  of  the  Exchequer,  and  the 
Court  being  acquainted  therewith,  the  Defendant  was  ordered  to  attend,  wlio  was 
so  far  from  denying  the  Service  of  the  Injunction,  that  he  owned  it  was  done  by  his 
Direction.  Thereupon  the  Court  appointed  two  Orders  made  by  the  Lord  Cliancellor 
Ellesmere  to  be  read,  by  which  it  appeared,  that  an  Officer  of  the  Custom-liouse  being 
served  with  a  Subpoena  to  answer  a  Bill,  he  refused,  and  procured  an  Injunction  out 
of  the  Exchequer  to  stay  the  Suit  ;  hut  it  was  ordered,  that  the  Plaintiff  should  and 
might  proceed  in  the  Suit,  notwithstanding  such  Injunction,  and  the  Party  was  com- 
mitted for  serving  the  same,  the  Court  taking  it  to  be  a  great  Derogation  to  their 
Authority  :  And  therefore  the  Court  asked  the  Defendant,  If  he  would  waive  his 
Injunction,  and  proceed  in  the  Cause  1  To  which  he  answered.  That  he  desired  Counsel 
might  be  assigned  to  him  :  Which  was  done  [20]  accordingly,  and  another  Day  was 
appointed  for  Counsel  to  be  heard  on  both  Sides  ;  at  which  Day  the  Defendant  insisted, 
that  it  was  not  in  his  Power  to  waive  the  Injunction,  and  thereupon  the  Court  ex- 
amined him  on  Interrogatories,  how  it  was  that  he  had  not  Power  in  his  own  Suit, 
he  coming  in  on  a  Contempt,  and  ordered  the  Plaintiff's  Counsel  to  open  the  Cause  ; 
which  was  done  :  And  the  Defendant  still  insisting  in  the  Injunction,  the  Court  decreed, 
That  they  would  not  suffer  it ;  for  if  it  was  pretended  that  the  Defendant  being  a  Re- 
ceiver, ought  to  be  sued  in  his  proper  Court,  and  not  elsewhere,  that  had  been  over- 
ruled by  many  Precedents  upon  great  Deliberation  in  the  time  of  Sir  Nicholas  Bacon, 
Sir  Thomas  Bromley,  the  Lord  Ellesmere,  and  other  Chancellors  and  Keepers  of  the 
Great  Seal  :  And  in  the  present  Lord  Keeper  Coventry's  time,  one  Clerke  was  ruled 
to  answer  after  he  had  pleaded  the  Privilege  of  the  Exchequer,  and  did  answer  accord- 
ingly ;  and  this  Order  was  made  upon  Conference  with  Sir  John  Walter  Chief  Baron, 
and  the  rest  of  the  Barons  of  the  Exchequer  :  And  the  Court  declared,  That  if  the 
Privilege  of  the  Exchequer  was  to  be  allowed  where  the  Suit  was  against  an  Accomptant 
only,  yet  [21]  there  was  no  Colour  of  allowing  it  where  the  Suit  was  against  another 
Person  not  privileged,  as  in  this  Case.  . 

And  whereas  it  was  objected,  That  the  Exchequer  had  the  Priority  of  Suit  in  this 
Cause  ;  it  was  answered.  That  did  not  appear,  and  that  the  Plaintiffs  here  were  Strangers 
to  any  Suit  in  the  Exchequer  ;  and  there  were  many  Precedents,  where  the  Defendant 
in  one  Court  of  Equity  hath  been  admitted  to  a  cross  Suit  in  another  Court  of  Equity, 
without  expecting  the  Event  of  the  first  Suit  ;  for  if  the  Plaintiti'  in  the  first  Suit  should 
discontinue  or  be  dismissed,  the  Defendant  hath  no  Help  there  but  by  a  cross  Suit, 
and  the  Court  of  Exchequer  hath  allowed  new  Suits  to  be  brought  there  concerning 
iMatters  which  have  been  judicially  determined  here  :  And  this  Court  hath  done  the 
like  by  the  Exchequer.  And  as  to  the  Objection  of  the  Inconveniency,  to  have  the  same 
Matters,  and  between  the  same  Parties  or  others,  to  depend  in  several  Courts  at  the 
same  time,  because  the  Courts  might  differ  in  Opinion,  and  the  Judgments  clash  ; 
it  was  answered.  That  where  any  Matter  of  Difficulty  ariseth  in  a  Cause  which  hath 
been  heard  in  the  Exchequer,  and  afterwards  came  into  this  Court,  that  the  Chancery 
[22]  calleth  some  of  the  Barons  to  assist,  and  the  Court  declared  that  Privilege  doth 
not  hold,  unless  all  tlie  Defendants  were  privileged  ;  nor  then  neither  ;  for  as  this 
Court  doth  not  hinder  the  Proceedings  in  the  Exchequer,  so  that  Court  is  not  to  obstruct 
the  Proceedings  liere  by  any  Injunction.  Therefore  the  Plaintilf  shall  be  at  Liberty 
to  proceed  ;  and  the  Defendant's  Counsel  were  enjoined  by  this  Court  not  to  move  in 
the  Exchequer,  or  to  do  any  thing  to  hinder  tlie  Proceedings  here,  for  which  Purpose 
the  Plaintiff  may  take  an  Injunction.  And  as  concerning  the  Ccmtempt  of  the 
Defendant,  and  the  Punishment  thereof,  the  Court  advised  farther,  and  ordered  him 
to  attend  de  Die  in  Diem. 

Meechftt  versus  Bradshaw. 

Lord  Coventry,  9  Car.  1  [1G33-34]. 

The  Plaintiff  was  bound  for  the  Defendant  in  several  Sums  of  Money,  and  in  order 

to  indemnify  him,  the  Defendant  by  Letter  of  Attorney  assigned  to  him  several  Def)ts, 

and  covenanted  not  to  release  the  same,  or  any  Part  thereof  :  Afterwards  the  Defendant 

being  a  Tradesman  became  a  Bankrupt,  andthe  rest  of  his  Creditors  came  in  [23]  ^'nJ 


780  FORD  1'.  STOBRIDOK  NELSON,  24. 

compounded,  and  were  paid  out  of  the  Residue  of  his  Estate,  not  assigned  to  the  Plaintiff 
by  the  Letter  of  Attorney  as  aforesaid. 

Afterwards  the  Defendant  intending  to  receive  some  of  the  Money  which  he  had 
assigned  to  the  Plaintiff  before  he  had  committed  any  Act  of  Bankruptcy,  and  com- 
bining with  some  of  the  Creditors  who  had  compounded  to  share  the  Money  which  he 
had  assigned  to  the  Plaintiff,  he  exhibited  his  Bill  to  be  relieved,  and  to  have  the  Letters 
of  Attorney  confirmed  :  and  the  Court  being  satisfied  that  the  Assignment  was  made 
bona  fide,  and  before  any  Act  of  Bankruptcy,  did  decree.  That  the  Creditors  who  had 
compounded  ought  not  to  claim  or  have  any  Share  of  the  Money  or  Debts  assigned, 
and  that  the  Letters  of  Attorney  should  be  confirmed  to  the  Plaintiff  against  the 
Defendant,  and  all  claiming  under  him. 

[24]  Ford  versus  Stobridge. 
Lord  Coventry. 

The  Plaintiff  was  bound  as  Surety  for  the  Defendant,  and  the  Debt  was  recovered 
against  him,  and  he  having  no  Counter-bond,  brought  his  Bill  to  recover  the  Debt  and 
Damages  against  the  Defendant,  which  was  decreed  accordingly.     Quod  nota. 

Marston  versus  Marston. 
Lord  Coventry,  8  Car.  1  [1632-33]. 

The  Father  both  of  the  Plaintiff  and  the  Defendant  being  seized  of  a  Copyhold  Estate, 
surrender'd  the  same  to  the  Use  of  his  Will,  and  devised  it  to  the  Defendant,  who  was 
his  eldest  Son,  paying  his  Debts,  and  so  much  Money  to  the  Plaintiff  his  Sister  for  her 
Portion  when  of  Age ;  but  if  he  failed  to  pay  the  Portion,  then  she  was  to  have  as  much 
of  the  Copyhold  Estate  as  did  amount  to  tlie  Value  of  her  Portion.  She  afterwards 
came  of  Age,  and  the  Defendant  refused  to  pay  the  Portion.  Whereupon  the  Homage 
allotted  to  her  as  much  of  the  said  Copyhold  Lands  as  they  adjudged  to  be  the  Vakie  of 
her  Portion  ;  but  the  Defendant  lieing  admitted,  refused  to  surrender  the  [25]  same. 
Thereupon  the  Plaintiff  exhibited  her  Bill,  to  have  her  Portion,  or  the  said  Allotment, 
decreed  to  her,  and  the  Court  gave  Day  for  Payment  of  the  Portion  ;  and  if  he  failed, 
then  he  was.decrf;.  d  lC  surrender  the  Allotment  to  the  Uses  declared  in  the  Will. 

Mauter  &  Ux.  versus  Fotherby. 

Lord  Coventry,  10  Car.  1  [1634-35]. 

Legacies  were  devised  to  be  paid  to  Children  when  they  came  to  their  several  Ages 
of  21  Years  :  Some  of  them  who  were  of  Age  applied  to  this  Court  for  their  Legacies  ; 
but  the  Court  being  not  satisfied  whether  the  Estate  woidd  be  sufficient  to  discharge 
all  the  Legacies  to  all  the  Children,  some  of  them  having  not  then  attained  their  Ages 
of  21  Years,  did  decree,  That  those  Legateejs  who  were  of  Age,  should  receive  their 
respective  Legacies,  but  that  they  shoidd  make  Retribution  respectively  out  of  the 
same,  if  the  Court  should  think  fit.  So  that  the  younger  Children  who  were  not  of 
Age,  and  who  were  to  be  paid  last,  might  have  a  proportionable  Part  and  Share,  in 
case  the  Estate  should  not  be  sufficient  to  answer  the  full  of  every  Legatee's  Part. 

[26]  HuTCHiNGs  versus  Strode. 
Lord  Coventry,  10  Car.  1  [1634-35]. 
Sir  Thomas  Phillips  being  seized  (inter  alia)  of  several  Parcels  of  Land,  for  which  the 
Plaintiff  seeks  ReUef ,  did  Anno  1 9  Jac.  [1621-22]  lease  the  same  to  certain  Persons  for  500 
Years,  and  afterwards,  viz.  Anno  22  Jac.  [1624-25]  grant  the  same  by  Copy  of  Court- 
Roll  to  the  Plaintiff,  who  was  admitted  and  paid  a  Fine,  and  held  the  same  for  Lives. 
Afterwards  Strode  the  Defendant  purchased  the  Manor-house  and  the  Demesnes, 
and  got  the  Leiise  assigned  to  Persons  in  Trust  for  himself,  and  then  claimed  these 
Lands  as  Parcel  of  the  Demesnes,  alledging  that  the  Copyhold  Estate  was  destroyed  ; 
and  the  Plaintiff'  claiming  them  as  ancient  Copyhold,  the  Court  was  of  Opinion,  That 
his  Grant  being  before  the  Defendant  Strode's  Purchase,  ought  not  to  be  prejudiced 
by  the  Lease,  especially  if  the  same  were  ancient  Copyhold  Lands,  and  not  Parcel  of  the 
Demesnes  :  However  directed  a  Tryal  at  Law,  whether  the  Lands  were  Copyhold  or 
not,  and  the  Lease  not  to  be  given  in  Evidence  at  the  said  Trval,  and  tliere  was  a  Verdict 
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that  tlie  Lands  were  not  Copyhold.  But  it  appearing  to  the  Court  that  the  Lands 
[27]  liiid  been  ancient  Copyhold  Lands;  and  for  that  8ir  Tho.  Phillips,  in  a  Survey 
of  the  iLanor,  had  mentioned  the  same  as  Parcel  of  the  Copyhold  of  tlie  said  Manor"; 
and  for  that  the  Plaintiff  had  for  several  Years  enjoyed  tlie  Lands  quietly  as  Copyliold, 
notwithstanding  the  said  Lease ;  and  it  also  appearing  that  the  Plaintiff's  Estate  was 
known  to  the  Defendant  at  the  time  lie  j)urchased  the  Demesnes,  and  tliat  he  bought 
it  but  as  an  Estate  in  Eeversion  :  Therefore  the  Plaintiff  was  decreed  to  lir)ld  it  accord- 
ing to  his  Grant,  and  the  Defendant  was  ordered,  notwithstanding  the  Verdict,  to  pay 
good  Costs  both  here  and  at  Law. 

Lake  versus  Pkigeon. 

Lord  Coventry,  9  Car.  1  [1 633-34]. 

The  Defendant  being  Register  to  tlie  Bishop  of  Lincoln,  did  for  a  Sum  of  Money 
grant  the  Deputation  thereof  to  tlie  Plaintiff  for  a  certain  Term  of  Years,  who  erjoj'ed 
the  same  for  some  time,  but  was  turned  out  before  the  Term  expired  ;  and  the  De- 
fendant having  got  the  Agi^eement  in  Writing,  refu.sed  to  dehver  it  to  the  Plaintifl", 
so  that  he  could  have  no  Remedy  at  Law.  and  therefore  exhibited  [28]  his  Bill  for  Relief 
here.  To  which  the  Defendant  demurr'd.  and  for  Cause  set  forth  the  Statute  5  &  6 
Ed.  6,  prohibiting  the  sale  of  any  Office  of  Justice,  or  the  Deputation  thereof,  and  averred 
tliat  the  Office  of  Regi.ster  concerned  the  Administration  of  Justice  :  And  for  that  the 
Plaintiff  by  his  Bill  had  confessed  that  he  had  given  Money,  or  contracted  for  it, 
contrary  to  the  Meaning  of  the  Statute ;  therefore  he  was  disabled  to  execute  the 
same,  and  the  Demurrer  was  held  good. 

CJWYNN    versus    EDMONDS. 

Lord  Keeper  Coventry. 
Rowland  Owen  being  seized  in  Fee  of  the  Premisses  in  Question,  made  a  Lease  there- 
of to  the  Defendant  Edmonds  for  21  Y'ears,  and  afterwards  gi-antcd  tlie  Reversion  to 
the  Plaintiff  Gwynn.  The  Term  expired,  but  Edmonds  refused  to  deliver  the  I\)ssession, 
alledging  that  before  Rowland  Owen  had  any  Estate  or  Interest  in  the  Premisses,  one 
Owen  ap  John  was  seized  thereof  in  I'\'e.  and  made  a  Lease  to  the  said  P^dmonds  for 
21  Y''ears,  and  afterwards  granted  the  Reversion  to  one  Griffith  Edmonds.  Brother  to 
the  Defendant,  who  released  his  Eight  to  the  Defendant,  and  affirmed  [29]  that  the 
first  Lease  made  by  Rowland  Owen  was  only  to  prevent  Suits  at  Law  which  might 
arise,  for  that  after  the  said  Release  Griffith  Edmonds  had  delivered  the  Deed,  (viz.) 
the  Grant  of  the  Reversion,  to  the  said  Rowland  Owen,  who  was  Heir  at  Law  to  Owen 
ap  John  the  Grantor,  and  that  the  Acceptance  of  the  Lease  from  Rowland  Owen  ought 
only  to  be  an  E.stoppel  during  the  Term.  But  it  appearing  to  the  Court,  that  Griffith 
Edmonds  the  Grantee  of  the  Reversion,  and  under  whom  the  Defendant  claimed  by 
Vertue  of  the  said  Release,  had  made  a  Feoffment  of  the  Premisses  to  the  Plaintiff 
Gwynn,  Anno  7  Jac.  [1G09-10]  which  was  executed  by  Livery  and  Seisin,  and  to  wliich 
the"  Defendant  Edmonds  was  a  witness,  and  for  that  the  Defendant's  Title  by  the 
Release  was  never  set  on  Foot  until  the  Lease  was  expired  :  Therefore  the  Possession 
was  decreed  to  Gwynn  and  his  Heirs,  according  to  the  Grant  of  the  Eeversion  to 
him  by  Rowland  Owen  as  aforesaid. 

[30]  MoRras,  L.\mbicth  &  M.vrgery  Ux.  versus  Darston. 
Lord  Keeper  Coventry,  11  Car.  1  fH)35-36]. 

One  Curtis,  the  Father  of  Margery  now  the  Wife  of  the  Plaintiff  Lambeth,  and 
who  married  one  Price  her  first  Husband,  did  (in  Consideration  of  the  said  Marriage, 
and  of  a  Sum  of  Monev  paid  unto  him  by  Price  the  Husband)  settle  certain  Lands 
on  the  said  Price  and  Margery  his  ^Vife  for  Life,  Remainder  upon  the  Heirs  of  their 
two  Bodies  lawfully  to  be  begotten,  Remainder  to  tlie  right  Heirs  of  the  said  Price 
for  ever. 

Price  afterwards  settles  the  said  Lands  upon  the  Defendant  Darston  and  his  Heirs 
in  Trust  and  for  the  TLse  of  himself  for  Life,  Remainder  to  the  Heirs  of  his  Body  :  and 
for  want  of  such  Issue,  to  Margerv  and  the  Heirs  of  her  Body  ;  and  for  want  of  such 
Issue,  to  the  Plaintiff  Morris  and  the  Heirs  .Males  of  his  Body,  with  several  Remaind.is 
over  to  other  Persons. 
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Price  (lied  witlioiit  Issue,  and  iMaigery  afterwards  married  witli  the  otlier  I'laiiitift" 
Lambeth,  wlio  exliibited  liis  Bill  to  have  the  Premisses  reconveyed  to  him  and  his  Wife 
aecordinfi  to  the  Uses  [31]  limited  in  the  last  Deed,  and  at  the  Hearing  his  Counsel 
insisted,  that  the  Limitation  in  that  Deed  (viz.),  to  Darston  tlie  Trustee  and  his  Heirs, 
with  a  Remainder  to  the  Heirs  of  the  Body  of  Price,  was  inserted  only  tlirough  the 
Ignorance  of  the  Writer  ;  for  if  those  Words  had  been  omitted  (as  they  oiiglit),  then 
the  PlaintifT  Margery  would  have  an  Estate  Tail,  as  was  intended  by  tlie  .said  Price  her 
first  Husband,  otherwise  she  liad  but  an  Estate  for  Life,  which  she  had  before  by  the 
Settlement  of  her  Father. 

But  the  Defendant's  Counsel  insisted,  that  tlie  Clause  was  inserted  by  Price,  on 
purpose  to  bar  his  Widow  from  doing  any  Act  to  prejudice  those  in  Kcmainder  ;  and 
for  that  Price  was  likely  to  have  no  Issue  by  Margery,  and  did  afterwards  die  without 
Issue,  it  was  decreed  that  she  should  have  the  Lands  for  Life,  Eemainder  to  her  Issue 
if  she  should  have  any  ;  and  that  if  the  I'laintifl'  Lambeth  shoidd  liave  any  Issue  liy 
her  whieli  should  die,  then  he  to  be  Tenant  by  the  Curtesy,  and  hold  tlie  same  during 
his  Life  :  And  a  Conveyance  was  directed  to  be  drawn  for  that  Purpose,  and  to  bar 
Margery  to  prejudice  the  Estates  in  Remainder. 

[32]  LlPPiAT  versus  Nevile. 
Lord  Keeper  Coventry,  and  Justice  Hutton. 

The  Father  made  a  Settlement  of  a  Manor,  reserving  only  an  Estate  to  himself  for 
liife.  Remainder  in  Tail,  to  his  Son  the  Defendant;  and  afterwards  he  married  a  second 
\\"\ic,  and  settled  part  of  the  said  Manor  on  her,  and  then  died,  liis  Wife  surviving,  who 
enjoyed  it  for  the  greatest  part  of  her  Life.  During  wliicli  'J'ime  she  granted  several 
Cnj)yhold  Estates  to  tlie  Tenants,  who  enjoyed  the  same  under  such  (Jrants  ;  and 
among  the  rast  she  granted  a  Copyhold  Estate  to  one  Smith  for  his  Life,  and  after 
his  Death  she  granted  the  Reversion  to  the  Plaintiff  Lippiat.  But  not  long  before 
her  Death,  the  Defendant,  who  was  Tenant  in  Tail,  brought  an  Ejectment  against 
her,  but  confirmed  the  Estates  which  she  had  granted  to  the  Tenants  by  signing  their 
Copies. 

Upon  the  Death  of  the  said  Smith,  who  was  one  of  the  said  Copyhold  Tenants, 
the  aforesaid  Lippiat,  who  had  the  Grant  of  the  Reversion,  desired  to  be  admitted  ; 
but  the  Defendant,  being  Lord  of  the  Manor,  refused  it :  Whereupon  he  exhibited  liis 
Bill  to  he  re-[33]-lieved.  And  in  regard  Smith  had  enjoyed  it  all  his  Life-time,  and  for 
that  the  Defendant  had  confirmed  the  Estates  of  the  other  Tenants,  the  Court  decreed 
that  the  Plaintiff  should  be  admitted,  and  hold  his  Estate  likewise  according  to  the 
Grant  made  by  the  Widow. 

CosiN  versus  YouNG,  Fuller,  &  Al. 
Lord  Keeper  Coventry. 

The  Plaintiff  Cosin  delivered  several  Sums  of  Money  to  one  Young,  to  put  out 
at  Interest  for  liis  Use,  who  informed  the  Plaintiff',  that  he  had  put  the  Money  out 
accordingly,  and  had  got  the  Securities  in  his  Posssession.  when  in  truth  he  had  pur- 
chased Copyhold  Lands  in  his  own  Name  with  the  Money  ;  to  which  lie  was  admitted, 
and  afterwards  surrender'd  the  same  to  the  Use  of  him.self  for  Life  ;  and  after  his 
Decease,  to  the  Use  of  the  Defendant  Fuller,  who  was  his  Sister's  Son,  and  to  several 
other  of  his  Nephews. 

Afterwards  when  this  Practice  was  discovered.  Young  enter'd  into  a  Statute  to 
Cosin  the  Plaintiff,  conditioned  to  surrender  all  his  Copyhold  Estates  to  him.  and 
accordingly  did  surrender  the  same  ;  but  before  the  Plaintift'  was  admitted,  Yotnig 
the  Surrenderor  died.  And  in  [34]  regard  Fuller  was  presented  to  be  his  next  Heir, 
Cosin  the  Plaintiff  was  denied  to  be  admitted  :  Whereupon  he  preferred  his  Bill  to  be 
relieved,  and  the  Fraud  plainly  appearing,  and  that  all  Young's  Estate  would  not 
satisfy  the  Plaintiff,  and  for  that  Young  did  declare  a  little  before  he  died,  that  his 
Nephews  the  Fullers,  being  then  Infants,  should  surrender  when  they  came  of  Age, 
the  Court  decreed  the  Plaintifl'  to  hold  the  Lands  till  that  time,  and  that  the  Defendants 
•hould  surrender  to  him  when  they  came  of  Age. 
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Gird  versus  Togood. 

Lord  Keeper  Coventry. 

Anno  13  Jac.  1  [1015-16]  Lands  were  mortgaged,  and  the  Mortgage  being  long 
since  forfeited,  the  Plaintiff,  as  Executor  to  the  Mortgagor,  did  in  the  Year  1043  bring 
a  Bill  to  redeem  :  but  after  so  long  a  Time,  and  the  Lands  being  settled  on  the  Son 
of  the  Mortgagee  upon  his  Marriage,  the  Court  would  give  no  Relief,  but  decreed  the 
Defendant  to  hold  the  same  :  And  for  that  there  were  some  Lives  expired  since  the 
Mortgage,  so  that  the  Estate  was  of  better  Value  than  when  first  mortgaged,  the  Court 
ordered  the  Defendant  to  pay  [35]  some  Money  for  the  same  :  And  for  that  the  Executor 
was  directed  by  the  Will  of  the  Mortgagor  to  pay  the  Surplus-Money  (after  the  principal 
Debt  and  Interest  was  satisfied)  to  such  Uses  as  therein  mentioned,  lie  was  decreed 
to  pay  the  same  accordingly,  and  that  the  Defendant  should  hold  the  Lands  against 
him,  but  not  against  the  Heir,  because  he  was  no  Party  to  the  Bill. 

Jones  versus  Baugh. 

Lord  Keeper  Coventry. 

The  Plaintiff  was  possessed  of  a  Lease  for  Years,  and  made  a  voluntary  Conveyance 
thereof  to  the  Defendant,  in  Trust  for  himself,  his  Wife  and  Cliildren  ;  the  Wife  died 
leaving  Children,  and  the  Plaintiff  being  much  in  Debt,  and  having  no  Estate  to  pay 
the  same  besides  tliis  Lease,  exhibited  his  Bill  to  compel  the  Defendant  to  join  in  a  Sale 
of  the  Interest  thereof  to  raise  Money  for  Payment  of  his  Debts,  and  for  his  Mainten- 
ance ;  and  withall  consenting  that  a  reasonable  Part  thereof  should  be  deducted,  and 
remain  in  the  Hands  of  the  Defendant  for  the  Portions  of  the  Children  suitable  to 
their  Mother's  Fortune  ;  which  was  decreed  accordingly,  and  the  Master  to  [36]  as- 
certain the  Portions,  and  the  Defendant  was  discharged  of  the  Trust  save  only  as  to 
the  Children. 

Wentworth  Mil.  versus  Y'oung  Mil. 

Lord  Keeper  Coventry.  14  Car.  1  [1038-39]. 
The  Plaintiff  married  the  Defendant's  Daughter,  with  whom  he  had  £1500  in 
Marriage  ;  and  his  Wife  afterwards  dying,  and  leaving  Issue  two  Daughters,  he 
entred  into  Articles  with  the  Defendant,  That  as  well  the  £1500  which  he  had  in 
Portion  with  his  Wife,  as  £1500  more  which  he  gave  out  of  liis  own  Estate,  should  be 
secured  for  them  by  a  Purchase  of  Lands,  or  Leases  of  Lands,  and  paid  unto  them  at 
their  Ages  of  21  Y'ears,  or  Marriage.  The  Court  was  of  Opinion,  That  if  the  Money 
had  been  laid  out  in  Lands  pursuant  to  the  Articles,  and  the  Children  had  died  before 
the  time  of  Payment,  the  Lands  would  liave  gone  to  their  Heir  ;  but  since  it  was  in 
Money,  and  if  they  both  should  die  before  it  became  payable,  that  it  should  go  to  the 
Father,  and  to  liis  Executors  or  Administrators. 

[37]  Sherbourn  versus  Houghton. 

14  Car.  1  [1038-39]. 

The  Bill  was  to  be  relieved  upon  a  Trust :  The  Defendant  pleaded  the  .Jurisdiction 
of  the  Dutchv,  but  was  ordered  to  answer. 

So  where  the  Bill  was  for  a  personal  Thing,  and  the  Defendant  pleaded  the  Juris- 
diction of  the  County  Palatine,  it  was  referred  tr)  Mr.  Page,  to  search  Precedent.*,  and 
certify  the  Court  ;  who  reported  upon  View  of  Precedents,  That  the  Jurisdiction  of 
the  County  Palatine  had  been  allowed  between  Parties  dwelling  in  the  same,  and  for 
Lands  there,  and  for  Matters  lix'al  :  and  in  the  Argument  of  the  principal  Case,  the 
4th  Institutes  was  cited  in  a  Case  between  Sir  John  Egerton  and  the  Earl  of  Derby. 
concerning  the  Jurisdiction  of  the  County  Palatine  of  Chester,  and  upon  a  long  Debate 
the  Plea  was  over-ruled,  hrter  Halfe  I^-  Daniell,  14  Car.  1  [1038-39].  See  Hob. 
Rep.  77. 

[38]   WlLLOfGHBY    versus   COM.    RlTL.VND. 

15  Car.  1  [1039-40]. 

The  Earl  of  Rutland  bequeathed  £500  to  the  Plaintiff,  to  be  paid  unto  her  at  the  Age 
of  -11  Years  or  Day  of  Marriage  ;  but  before  either,  the  Defendant  paid  the  Siud  £o00 
to  iter  Father,  upon  condition  he  would  make  it  £1000,  which  he  covenanted  to  do  : 
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And  afterwards  by  his  Will  he  devised  unto  his  said  Daugliter  £1000  to  be  paid  unto 
her  at  the  respective  Times  as  aforesaid,  and  died  without  mentioning  that  lie  devised 
the  said  £1000  in  pursuance  of  the  aforesaid  Covenant.  And  now  after  her  Father's 
Death  she  exhibited  her  Bill  against  the  Defendant  fur  the  £500  but  it  was  dismissed. 

Newell  &  Ux.  versus  Ward  &  BiiicarrMORE. 
12  Gar.  1  [1G3G-37]. 

One  Ward  being  seised  of  an  Estate  in  Fee,  devised  £20  to  the  Plaintiff's  Wife,  to 
be  paid  unto  her  at  her  Age  of  21  Years  ;  and  devised  the  said  Lands  unto  William 
Ward  and  his  Wife  for  Life,  upon  condition  that  the  said  William,  liis  Executors, 
Administrators,  or  Assigns,  should  pay  all  liis  Debts  and  [39]  Legacies  :  And  after  tlie 
Decease  of  the  said  William  Ward  and  his  Wife,  and  the  Survivor  of  them,  then  he 
devised  the  Inheritance  to  their  Son  Edmond  Ward,  and  the  Heirs  of  his  Body,  with 
several  Remainders  over,  and  made  the  said  William  Ward  his  Executor,  and  died. 
Afterwards  he  and  liis  Wife,  and  Son,  join  in  a  Conveyance  of  these  Lands  to  the 
Defendant  Brightmore ;  then  William  \\'ard  died,  leaving  no  personal  Estate.  And 
now  the  Plaintiff  being  of  Age,  and  married  to  Newell,  she  and  lier  Husband  exhibited 
a  Bill,  against  the  Widow  of  William  Ward,  and  against  the  Purchaser  Brightmore 
for  her  Legacy,  alledging  that  the  said  purchased  Lands  ought  in  Equity  to  be  liable 
to  the  Payment  thereof  during  the  Life  of  the  Widow,  who  confessed  the  Will  and  the 
Sale  to  tlie  other  Defendant  Brightmore,  but  that  her  Husband  left  no  Assets,  and 
that  she  was  neither  Executrix  or  Administratrix. 

The  other  Defendant  Briglitmore  insisted,  that  the  Lands  were  not  liable  to  pay 
tliis  Legacy,  because  by  the  Limitation  over  to  Edmond  Ward,  and  the  Heirs  of 
liis  Body,  after  the  Death  of  his  Father  and  Mother,  the  Condition  in  the  Will  was 
destroyed ;  and  therefore  that  a  Purchaser's  Estate  was  neither  [40]  liable  in  Law  or 
Equity  to  pay  tlie  Debts  and  Legacies,  tlio'  he  had  Notice  thereof. 

But  the  Court  was  of  Opinion,  that  the  Lands  were  liable  in  Equity,  and  therefore 
the  Purchaser  was  decreed  to  pay  the  same  witli  Damages  and  Costs  ;  and  when  paid, 
he  was  to  take  his  Remedy  against  the  other  Defendant  the  Widow  for  the  Profits 
received,  wliich  the  Court  declared  were  likewise  liable  to  pay  this  Legacy,  and  she  was 
decreed  to  pay  the  same  to  the  Purchaser,  for  wliich  purpose  he  was  to  have  the  Benefit 
of  tliis  Decree. 

Joyce  versus  Osborne. 

The  Father  of  the  Defendant  was  seised  of  a  Rectory  impropriate,  and,  as  he  appre- 
hended, of  the  Perpetual  Donation  of  the  Vicaridge  ;  the  Endowment  whereof  was 
very  small,  and  the  Vicaridge-House  being  very  much  in  decay,  he  conveyed  another 
House  and  Lands  to  Trustees  and  their  Heirs,  for  the  better  Maintenance  of  the  Vicars, 
&c.,  and  conceiving  the  Vicaridge  to  be  Donative,  did  in  tlie  said  Conveyance  appoint 
how  the  Vicars  should  be  qualified,  and  directed  the  Trustees  and  their  Heirs  to  make 
a  Lease  of  the  said  House  and  [41]  Lands  for  80  Years  to  the  Incumbent  for  the  Time 
being,  if  he  should  so  long  live  ;  which  was  accordingly  done,  and  his  Appointment 
observed  for  some  time. 

But  the  Donor  being  mi.staken  in  his  Title,  for  the  Vicaridge  was  Presentative, 
and  not  Donative,  and  by  this  Means  the  Right  of  Presentation  being  fallen  to  the 
King  by  Lapse.the  Plaintiff  was  presented  under  that  Title  :  But  the  Defendant  excepted 
against  him  in  regard  he  was  not  qualified  according  to  the  Appointment  in  the  Deed, 
and  thereupon  the  Trustees  refused  to  make  a  Lease  unto  him  of  the  said  House  and 
Lands  ;  whereupon  he  exhibited  his  Bill  to  be  relieved. 

The  Court  declared.  That  the  Qualification  required  by  the  Deed  was  occasioned 
through  the  Ignorance  of  the  Donor,  who  thought  the  Vicaridge  to  be  Donative  : 
but  that  the  Benefit  of  the  Gift,  and  the  Arrears  thereof  ever  since  the  Plaintiff  had 
been  incumbent,  ought  to  redound  to  him  :  For  in  Cases  of  Charitable  Uses,  the  Charity 
is  not  to  be  set  aside  for  want  of  everj'  Circumstance  appointed  liy  the  Donor ;  if  it 
should,  a  great  many  Cliarities  Avould  fail. 

Now  in  this  Case  it  was  appointed. That  none  should  enjoythis  House  and  [42]  Lands 
but  such  as  came  into  the  Vicaridge  by  tlie  Donation  of  the  Defendant's  Father  and 
his  1  [eirs  :  In  which  lie  was  mi.staken.  for  the  Vicaridge  was  Pre.sentative,  and  if  so, 
'tis  impossible  that  any  one  should  enjoy  this  Charity,  there  being  other  Circumstances 
limited  by  this  Grant  (viz.).  That  the  Vicar  for  theTime  being  was  to  have  no  other 
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Benefice,  aiifl  they  were  obliged  to  Residence,  otherwise  they  were  not  to  enjoy  this 
Charity.  The  Plaintiff  was  decreed  to  hold  it  under  those  Conditions,  and  the  Trustees 
were  to  make  a  Lease  to  him  accordingly. 

And  whereas  the  Defendant  intended  to  proceed  against  the  Plaintiff  to  remove 
him  by  a  Quare  ivipedit,  the  Court  declared.  That  the  Plaintiff  should  have  the  Benefit 
of  the  Decree  no  longer  than  he  could  maintain  his  Title  to  the  Vicaridge. 

Maggeridge  versus  Grey. 

Lord  Keeper  Littleton,  17  Car.  1  [1G41-42]. 

The  Plaintiff's  Husband  had  left  a  consideral)le  Sum  of  Money,  which  he  directed 
to  be  paid  to  certain  Persons,  in  order  to  buy  Lands  for  the  Endowment  of  an  Hosj)ital : 
But  the  Persons  to  whom  it  was  to  be  paid  refusing  [43]  to  undertake  the  Trust,  the 
Court  ordered  other  Trustees  to  perform  the  same  ;  and  that  several  Persons  of  Quality 
might  elect  poor  People  qualified  according  to  the  Will  of  the  Donor,  to  be  placed  in 
the  Hospital  ;  and  that  the  Trustees  should  have  Power  to  displace  and  remove  such 
who  did  not  conform  themselves  to  the  Rules  of  the  Hospital,  tho'  there  was  no  such 
Provision  in  the  Donation. 

JIartin  &  Ux.  versus  Brockett. 
Lord  Keeper  Littleton,  17  Car.  1  [1641-42]. 
The  Defendant  was  to  pay  the  Plaintiff's  Wife  £300  after  his  Death  ;  he  sold  his 
Estate,  and  the  Plaintiff  and  his  Wife  preferred  a  Bill  to  have  the  Money  secured  to 
them  after  the  Defendant's  Death  ;  and  the  Court  decreed  that  the  Money  should  be 
retained  in  the  Purchaser's  Hands,  and  to  be  paid  as  aforesaid,  and  that  he  should  be 
protected  against  the  Defendant  for  the  same. 

[44]  NicHOLUS  verstis  Chamberlaine. 

Chamberlaine  being  indebted  to  one  Ascue  in  £1000,  the  said  Ascue  made  his  Will, 
by  which  he  devised  several  Legacies  to  Persons  therein  named,  and  made  Chamber- 
laine his  Debtor  sole  Executor. 

The  Plaintiff  Nicholls,  who  was  one  of  the  Legatees,  demands  his  Legacy  ;  whicli 
Chamberlaine  denied  to  pay,  insisting  that  he  had  not  Assets,  for  that  the  Debt  he  owed 
to  Ascue  was  released  by  his  being  made  Executor,  and  so  not  liable  to  pay  the  Legacies 
given  by  his  Will. 

But  it  was  decreed  to  be  Assets,  and  upon  an  Appeal  to  the  Lords  in  Parliament, 
it  was  referred  to  Baron  Trevor,  Justice  Phesant  and  Rolls,  who  certified  that  it  was 
Assets  in  Equity  ;  and  so  the  Decree  was  confirmed. 

Offley  versus  Jenney  &  Baker. 

The  Plaintiff  Ofiley,  and  one  Jenney  the  Defendant's  Son,  being  an  Infant  of  five 
Years  old,  were  Executors  of  Sir  John  Ofiiey,  and  the  Plaintiff  exhibited  his  Bill  to 
be  relieved  for  a  Debt.  To  which  the  Defendant  de-[45]-murr'd,  because  the  Infant 
Executor  was  not  made  a  Party  ;  and  the  Bill  being  amended,  the  Defendant  demurr  d 
again,  for  that  the  Infant  did  not  sue  by  his  Guardian  ;  and  the  Father  benig  not 
thought  proper  to  be  Guardian,  he  being  Defendant,  the  eldest  Six-Clerk  was  appointed 
for  that  Purpose. 

Morton  versus  Kinjlan  &  Popi-ewelu 
Anno  1649. 

Morton  the  Plaintiff's  Father  died  intestate,  leaving  a  very  good  personal  Estate. 
The  Widow  being  about  to  marry  one  Kinman  they  came  to  an  Agreement  by  Articles, 
That  he  should  take  out  Administration  to  the  Goods  and  Chattels  of  the  said  Intestate 
Morton,  and  should  enter  into  a  Statute  to  pay  the  Plaintiff,  who  was  the  Son  of  Morton, 
so  much  yearly  until  he  should  come  of  Age  :  and  accordingly  he  did  enter  into  a  Matute, 
and  did  administer,  and  with  the  said  personal  Estate  he  purchased  Lands  in  I'ee, 
and  many  Years  afterwards  died,  leaving  the  Defendant  Kinman  an  Infant  Ins  Son 
and  Heir':  But  he  died  without  anv  personal  Rotate,  and  much  indebted  to  tiie  laintiH. 
having  neglected  to  pay  the  yearly  Payment  accordingto  the  -;^^''-^^'"-.t46]-"'e''t  -'to-vsa.d 
and  for  that  the  real  Estate  could  not  be  extended  during  the  Minority  of  the  Delendant, 
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the  Court  decreed  against  liim  and  Poplewell  and  Guardian,  That  the  Plaintiff  should 
hold  it  till  he  was  satisfied  of  his  Debt  and  Arrears. 

Hunt  versus  C.\re\v  and  his  Son. 
Lords  Commissioners,  Anno  lf)40. 

The  Fatlrer  lieinfc  seised  of  an  Estate  for  Life,  Remainder  in  Tail  to  his  Son  ;  and 
the  Plaintiff  thinking  the  Father  had  the  Inheritance,  applied  himself  to  the  Son  for 
his  Assistance  in  procuring  a  Lease  from  the  Father,  determinable  upon  Lives,  offering 
i"4()0  Fine,  and  a  small  yearly  Rent:  Whereupon  the  Son  informing  the  Plaintiff, 
that  his  Father  had  a  Power  to  make  such  Lease,  procur'd  the  same  of  him,  and  the 
Son  received  £'.'500  of  the  Money. 

Afterwards  the  Plaintiff'  being  informed  that  the  Father  had  only  an  Estate  for 
Life,  desired  the  Son  to  confirm  the  Lease,  which  he  refused ;  and  thereupon  a  Pill 
was  exhibited  again.st  the  Father  and  Son  to  compel  him. 

The  Father  by  his  Answer  sets  forth.  That  his  Son  wrote  to  him  that  he  had  very 
urgent  (Jccasion  for  Money  to  pay  [47]  bis  Parliament-Composition,  and  earnestly 
desired  him  to  consent  to  the  making  the  Lease  ;  and  thereupon  he  granted  the  same, 
which  was  brought  to  him  engrossed  before  he  had  seen  the  Draught,  and  thereupon 
he  sealed  the  same,  believing  that  he  had  Power  so  to  do  without  his  Son  ;  but  saith 
that  they  were  both  circumvented  in  the  Value,  for  that  it  was  worth  above  £200  more 
than  was  given  by  the  Plaintiff',  and  that  he  had  ordered  his  Son  £300  of  the  Money. 

The  Son,  by  his  Answer,  confessed  that  the  Plaintiff'  came  to  him  about  the  Lease, 
which  he  was  willing  to  procure  of  his  Father,  because  he  wanted  Money  to  pay  his 
Composition,  but  that  he  treated  in  Behalf  of  his  Father  ;  for  the  Plaintiff'  would  not 
give  the  Simi  which  he  demanded  ;  therefore  as  to  that  he  left  liim  wholly  to  his  Father, 
and  that  he  always  told  him  he  would  not  join  in  the  Lease,  and  denied  that  he  ever 
declared  that  his  Father  had  Power  alone  to  grant  the  Lea.se,  or  that  it  was  made  by 
his  Consent,  or  that  he  ever  saw  it  or  a  Counterpart  ;  neither  did  he  know  upon  what 
Consideration,  or  for  what  Term  it  was  granted,  but  confessed  he  sent  to  his  Father, 
and  acquainted  him  that  less  was  offered  than  [48]  what  the  Lea.se  was  really  worth  ; 
but  desired  him  to  use  some  Means  to  procure  Money  for  his  Composition  ;  and  con- 
fessed that  he  had  received  £300  from  him.  not  as  part  of  the  Purchase-Money  for  the 
Lca.se,  but  only  as  so  much  directed  to  be  paid  to  him  from  his  Father,  and  that  the 
Bargain  was  worth  £200  more  than  was  given  ;  and  the  other  Defendant  said  that 
he  was  offered  £L50  more. 

But  the  Court  ordered,  That  since  the  Plaintiff  was  not  acquainted  that  the  Father 
had  exceeded  his  Power,  and  he  relying  on  the  Affirmation  of  the  Son  (who  had  most 
of  the  Money),  that  the  Lease  would  be  good  without  his  joining,  by  which  he  was 
deceived  ;  that  therefore  both  should  join  at  their  own  t^osts  to  make  an  Assurance, 
and  confirm  the  Lease  to  the  Plaintiff  during  the  Estate  thereby  granted. 

Merrick  &  Ux.  versus  H.\rvey  Mil. 
Lords  Commissioners,  Anno  1649. 

The  Plaintiff  married  a  Widow,  and  there  being  several  Accompts  depending 
between  her  former  Husband  and  the  Defendant,  who  was  much  indebted  to  him, 
the  Accompt  was  stated,  and  on  the  2d  of  November,  1639,  the  [49]  Defendant  gave 
Bond,  with  Sureties,  for  the  Payment  of  the  Money  due  on  the  Ballance. 

Two  Days  afterwards  (some  Things  being  forgotten)  a  farther  Accompt  was  adjusted 
between  them,  and  then  General  Releases  were  given  to  each  other,  which  was  not 
intended  to  release  the  Bond  :  and  it  appearing  so  to  the  Court  by  several  Circum- 
stances, it  was  decreed  that  the  said  Release  should  be  set  aside,  and  no  Advantage 
taken  of  it  as  to  the  Bond. 

HUNGERFORD   t^rsUS   AuSTEN. 

Lords  Commissioners,  Anno  1 650. 

The  Defendant  was  Lord  of  a  Manor,  and  tlie  Plaintiff  was  a  Copyhold  Tenant 
thereof ;  and  it  was  agreed  between  them,  that  the  DefendaTit  should  grant  a  Licence 
to  the  Plaintiff  to  let  the  said  Copyhold  Estate  for  as  long  a  Time  and  in  as  large  manner 
as  had  been  formerly  granted  to  his  Father  or  Mother,  and  £300  was  paid  for  the  same 


KELSON,  50.  THOMAS  V.  JONES  787 

to  the  Defendant  :  But  he  denjing  the  Agreement,  and  refusing  to  grant  such  Licence, 
the  Plaintifi  exhibited  his  Bill  to  compel  him  ;  and  having  proved  the  Agreement,  and 
the  Defendant  confessing  that  he  granted  a  [50]  Licence  to  the  Plaintiff's  Mother  to  let 
i  t  for  60  Years,  the  Court  did  decree  that  he  slujuld  grant  the  like  Licence  now. 

Thomas  versus  Jones. 
Lords  Commissioners,  Ajino  1 653. 

The  Defendant  being  a  Prisoner  in  the  King's-Bench.  refused  to  answer  ;  where- 
upon it  was  prayed,  that  the  Bill  might  be  taken  pro  Confesso,  if  he  did  not  answer  by  a 
Day  :  But  the  Court  was  of  Opinion,  That  the  Bill  could  not  be  taken  pro  Confesso, 
unless  the  Defendant  was  in  the  Prison  of  the  Court.  Whereupon  he  was  removed  by 
Habeas  Corpus  into  the  Fleet,  and  having  a  Day  given  him  to  answer,  and  he  still 
refusing,  the  Bill  was  taken  j/ro  Confesso,  and  he  was  ordered  to  be  kept  close  Prisoner. 

[51]  Moor  &  Al.  versus  Lady  Somersct. 
Lords  Commissioners. 

The  Plaintifi  having  exhibited  his  Bill  for  Matters  arising  within  the  County  of 
Chester,  the  Defendant  pleaded  to  the  Jurisdiction  of  this  Court  ;  setting  forth,  That 
the  Coiuity  of  Chester  had  been  Time  out  of  Mind  a  County  Palatine  ;  That  the  Privi- 
leges thereof  had  been  established  by  the  Laws  and  Statutes  of  this  Realm  :  'I'hat  there 
was  a  Chief  Officer  there  called  The  Chamberlain  of  Chester,  who  was  Judge  of  the 
Exchequer  Court  of  Chester,  being  a  Court  of  Equity,  &c.  That  all  Pleas  of  Lands  and 
Tenements,  and  all  Contracts,  Causes  and  Matters  arising  within  the  said  County 
Palatine,  were  pleadable,  and  ought  to  be  pleaded  and  determined  in  the  said  County, 
and  not  elsewhere  ;  and  that  if  any  such  Causes  were  pleaded  and  adjudged  out  of  tlie 
said  County,  the  said  Judgments  were  void,  and  of  no  Effect,  except  in  Cases  of  Error, 
&c.  And  that  no  Inhabitant  of  the  said  County  ought  to  be  compelled  by  any  Process 
to  appear  and  answer  to  any  Matter  or  Thing,  except  as  aforesaid.  And  the  Defendant 
averred.  That  he  and  the  Plaintiff,  at  the  exhibiting  of  the  [52]  Bill,  were  Inhabitants 
of  the  County  of  Chester  :  And  forasmuch  as  he  prayed  by  his  Bill  to  have  Relief  touch- 
ing the  Possession  of  a  Moiety  of  a  Manor  and  certain  Lands  therein  mentioned,  lying 
in  the  said  County,  wherein  the  Plaintiff  claimed  a  Title  with  the  Defendant  as  Co- 
parceners, and  that  all  the  Matters  in  the  Bill  concerned  the  Title  and  Possession  of  the 
said  Manor  and  Lands  ;  the  Plea  was  allowed,  and  the  Plaintiffs  Bill  dismissed. 

Earl  of  Carlisle  versus  Gober  &  Ux. 
Lords  Commissioners  Widdrington,  Tyrrill,  and  Foimtaine,  Anno  1 659. 

The  Plaintifi  mortgaged  his  Lands  in  Fee  to  one  Andrews,  to  be  void  upon  Payment 
of  £100  and  Interest  on  a  certain  Day,  and  he  covenanted  to  pay  the  Money,  and  gave 
Bond  for  Performance  of  Covenants. 

The  Money  was  not  paid  ;  Andrews  the  Mortgagee  died  ;  the  Wife  of  Gober,  the 
now  Defendant,  was  his  Heir  at  Law  ;  and  she  and  her  Husband  having  formerly 
exhibited  a  Bill  against  the  now  Plaintiff,  to  have  the  Money  paid  at  a  certain  Day,  or 
the  Plaintiff  to  be  foreclosed  of  the  Eqtiity  of  Redemption  ;  it  was  thereupon  decreed 
accordingly. 

[53]  Afterwards  the  now  Plaintiff  discovering  that  Andrews  the  Mortgagee  liad 
made  a  Will,  and  an  Executor  ;  which  Will  was  proved,  and  the  Mortgage-Money 
given  to  the  Executor  ;  he  exhibited  a  Bill  of  Review  against  the  now  Defendants 
(and  before  the  Time  given  by  the  former  Bill,  for  the  Payment  of  the  Money  was 
lapsed),  setting  forth  al!  this  .\iatter,  and  that  the  Executor  was  not  party  or  privy  to 
the  former  Decree,  nor  was  it  then  known  that  there  was  either  Will  or  Executor,  and 
80  prayed  to  be  relieved  against  the  Decree,  and  that  the  Court  would  direct  to  whom 
the  Money  should  be  paid,  and  that  the  Bond  might  be  delivered  up,  &c. 

The  Defendants  plead  the  former  Decree,  and  on  arguing  the  Plea,  the  Court  held 
it  to  be  an  extraordinary  C;xse  ;  and  that  if  the  Execiuor  had  the  Riglit  both  by  the 
Covenant  in  the  Mortgage,  and  bv  the  Bond  and  Will,  the  Court  could  not  take  it  from 
him  ;  and  that  if  the  Heir  of  the  Mortgagee  should  have  the  mortgaged  I-;inils  by 
Vertue  of  the  Decree,  the  now  Plaintifi"  would  be  likewise  liable  to  the  Executor  for  the 
Money  upon  the  Bond  and  Covenant,  and  so  to  double  Payment,  which  would  be  very 
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liard  ;  and  that  a  Bill  of  [54]  Review  would  ikjI  lie  in  tliis  Case,  because  that  must 
always  be  between  the  same  Parties  to  the  Original  Bill.  Now  the  Executor  was  no 
Party  to  that  Bill  :  and  as  to  the  mortgaged  Lands,  the  same  being  forfeited  since  tlie 
Decree,  the  Plaintiil  could  not  have  theni  again  ;  and  if  the  Executor  had  anj-  Right 
to  the  Money,  he  might  obtiiin  a  Decree  against  the  Heir  of  the  Mortgagee  for  the  Land, 
or  for  the  Price  of  it,  if  it  was  sold  ;  yet  the  Court  would  not  put  the  Executor  to  take 
that  Course,  because  he  had  a  Remedy  at  Law  upon  the  Bond  and  Covenant,  which 
the  Court  could  not  hinder  him  to  prosecute. 

However,  it  was  ordered.  That  the  Heir  of  the  Mortgagee  should  answer  without 
Prejudice  to  liis  Plea  of  the  Decree  as  aforesaid  ;  and  that  he  should  bring  the  Mortgage- 
Deed  and  Bond  into  Court ;  and  that  he  should  sell  the  Land,  and  bring  the  Money 
likewise  into  Court,  there  to  remain  whilst  he  and  the  Executor  interpleaded  for  the 
same. 

[55]  Hampson  versus  Lady  Sydenham. 
Lords  Commissioners,  Anno  1G5L 

The  Plaintiff  being  Guardian  to  an  Infant,  lent  Sir  John  Sydenham  Money,  who 
was  likewise  under  Age  ;  and  Sir  John  and  others  enter'd  into  a  Bond  for  the  Repay- 
ment of  the  Money  :  And  afterwards  he  died  under  Age,  the  Money  not  being  paid, 
having  before  his  Deatli  made  his  Will,  and  the  Defendant  his  Lady  Executrix  ;  and  by 
his  said  Will  he  appointed  that  his  Executrix  should  out  of  his  personal  Estate  pay  all 
his  Debts,  and  particularly  those  to  which  he  had  set  liis  Hand,  ami  left  sufficient  Assets 
to  pay  the  same. 

The  Executrix  proved  the  Will,  and  possessed  lier  self  of  the  said  personal  Estate, 
and  refusing  to  pay  the  Money  due  on  tlfis  Bond,  the  Plaintiff  exhibited  his  Bill  to 
discover  Assets,  and  to  compel  the  Payment  of  the  M(mey. 

The  Defendant  by  her  Answer  confessed  Assets,  but  pleaded  the  Nonage  of  her 
Husband  when  he  enter'd  into  the  Bond,  and  insisted  that  she  for  that  Reason  was  not 
liable  to  pay  the  said  Debt.  But  it  was  decreed,  TJiat  tho'  her  Husband  was  under 
Age,  yet  he  had  Power  by  Law  to  make  a  Will  of  his  [56]  personal  Estate  ;  and  having 
by  his  said  Will  appointed  that  his  Debts  should  l>e  j)aid,  therefore  in  Equity  they 
ought  to  be  jiaid  pursuant  to  the  Will,  notwithstanding  the  Minority  of  the  Obligor. 

Matthews  versus  Thomas  &  Al. 
Lords  Commissioners,  Anno  1649. 

A  Debt  was  owing  to  the  Testator,  who  by  Will  made  the  Defendants  liis  Executors, 
and  devised  the  Debt  to  the  Plaintiff.  The  said  Executors  proved  the  Will,  and  re- 
leased the  Debt ;  and  thereupon  the  Plaintiff  exhibited  his  Bill  against  the  Executors, 
and  against  the  Debtor,  to  be  relieved  against  their  Release,  charging  tliem  witli 
Practice,  &c.  The  Defendants  pleaded  this  Release,  and  upon  arguing  it,  the  Plea  was 
allowed,  and  the  Bill  dismissed. 

[57]  Anno  L3  Car.  2  [16G1-G2]. 

Needler  versus  Barbara  &  Robert  Wright. 

Lord  Clarendon,  assisted  by  the  Lord  Chief  Justice  Hyde. 

Charles  Wright  being  seised  in  Fee  of  an  Estate  expectant  upon  the  Determination 
of  the  Life  of  Dorothy  Wright,  did  in  1636,  for  a  valuable  Consideration,  demise  the 
same  to  one  Blemell  for  51  Years,  to  commence  after  the  Death  of  the  said  Dorothy, 
rendering  Rent,  <tc. 

Blemell  surrendered  the  said  Lease;  and  afterwards  the  said  Charles  Wright, 
in  Consideration  of  £25  demised  the  Premisses  to  one  Lawrence  for  (11  Years,  to  com- 
mence as  aforesaid,  and  covenanted  that  he  was  seised  in  Fee,  that  he  had  Power  to 
make  Leases,  and  that  he  would  make  any  further  Assurance  ;  and  confessed  Judgment 
for  the  Performance  of  Covenants,  and  also  made  Oath  that  he  was  seised  in  Fee,  &c. 

The  Interest  of  this  Lease  by  several  mesne  Assignments  came  to  the  Plaintiff 
Needier,  and  Dorothy  Wright  being  dead,  tlie  Plaintiff  assigned  the  Lease  to  ano- 
[58]-ther  in  Trust  to  attend  the  Inheritance,  and  by  a  Fine  and  Recoveiy,  and  also  by 
Deed  enrolled,  he  purchased  the  Reversion  and  Inheritance  of  the  Premisses,  and  being 
in  Possession  laid  out  i'lOOU  and  upwards  in  Building,  and  enjoyed  the  same  till  the 
Deatli  of  Charles  Wright. 
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After  whose  Death,  Barbara  and  Robert  Wright  claim  the  Lands  bv  Vertue  of 
an  old  dormant  Entail  precedent  to  any  of  the  said  I'Istates,  Barbara  daiining  only  an 
Estate  for  Life,  and  Robert  the  Irdieritance,  by  Vertue  of  a  Deed  and  Fine  by  which 
it  was  entailed  on  him. 

The  Plaintiff  exhibited  his  Bill  to  have  the  Validity  of  this  Deed  examined,  alledging 
it  to  be  voluntary  ;  and  thereupon  a  Tryal  at  Law  was  directed.  Whether  fraudulent 
or  not  i  And  no  Fraud  being  proved,  a  Verdict  passed  for  the  Defendant ;  and  there- 
upon the  Court  would  give  no  Relief,  nor  the  Defendant  any  Costs. 


[59]  HoLLowELL,  Kirk,  &  Merry,  versus  Abney,  Abney,  &  Kendall. 

AnnoL3Car.  2[1661-G2]. 

Kendall  contracted  with  Merry  to  sell  him  certain  Lands  in  Leicestershire  ;  after- 
wards Abney  the  F'ather,  who  lived  near  the  Lands,  purchased  the  same  of  Kendall, 
in  Behalf  of  Abney  his  Son,  a  Merchant  in  London,  and  had  a  ('onveyance  from  Kendall 
to  Abney  the  Son  and  his  Heirs. 

The  Plaintiff  Merry  exhibited  his  Bill  to  be  relieved  upon  his  Contract  with  Kendall, 
■  and  against  the  Conveyance  to  Abney,  and  charged  Notice  of  this  Contract  to  both 
the  Abneys. 

Abney  the  Son  pleaded.  That  he  was  a  Purchaser  bona  fide  for  a  valuable  Considera- 
tion, without  any  Notice  of  Kendall's  Contract  with  Merry,  and  without  any  Trust  for 
his  Father. 

The  Court  declared.  That  in  this  Case  Notice  to  the  Father  was  Notice  to  the  Son, 
and  shoidd  affect  him  tho'  a  Purchaser  ;  for  Notice  of  a  dormant  Incumbrance  to  a 
Party  who  purehaseth  for  another,  shall  affect  the  Purchaser  himself ;  and  decreed 
that  Abney  should  convey  to  Merry  the  Plaintiff,  it  appearing  that  liis  Father  had 
Notice  of  the  Contract  before  he  purchased  for  his  Son. 

[60]  Venables  versus  Foyle. 
Anno  13  Car.  2  [1661-62]. 

Mrs.  Venables  being  Tenant  to  Winchester  College  of  the  Rectory  of  Andover,  and 

indebted  to  the  Defendant  Foyle  in  £700,  agreed  with  him  that  he  should  j)ay  £400 
more  to  the  College,  and  that  she  would  surrender  her  Lease,  and  take  a  now  one  in 
his  Name.  And  it  was  also  agreed,  that  she  should  for  the  first  Year  of  the  said  Lease 
hold  the  Premisses,  and  pay  the  College  Rent ;  and  that  if  she  in  that  Year  did  pay 
Mr.  Foyle  £1100  and  Interest,  then  he  should  assign  the  new  Lease  to  her. 

The  £400  was  paid,  and  the  new  Lease  taken  in  Mr.  F'oyle's  Name.  The  first  Year 
expired,  and  Mrs.  Venables  neither  paid  the  Money  to  Mr.  F^oyle,  or  the  Rent  to  the 
College  ;  but  at  the  End  of  three  Years  slie  permitted  him  to  enter  ui)on  part  of  the 
Rectory  and  Tythes,  and  to  enjoy  tlie  same. 

Afterwards  he  exhibited  his  Bill  against  her,  either  to  pay  the  Money,  or  be  fore- 
closed of  the  Equity  of  Redemption.  She  put  in  her  Answer,  by  which  it  appeared 
that  her  Intent  was,  that  the  PlaintiiT  should  satisfy  himself  by  the  Perception  of  the 
Profits,  and  not  to  pay  him  in  Specie.  Thereupon  [61]  Mr.  Foyle  the  PlaintiiT,  upon  an 
Aocompt  stated  of  what  was  really  due  to  him,  and  in  (Consideration  of  the  Payment 
thereof  by  her  Son  Nicholas  Venables,  did  assign  the  said  Lease  to  him.  In  which 
Deed  of  Assignment  the  Suit  between  him  and  Mrs.  Venables  was  recited,  and  that 
his  Interest  in  the  Lease  was  oidy  a  forfeited  .Mortgage  ;  and  the  .Assignee  Nicholas 
Venables  covenanted  to  indempnifie  Mr.  Foyle  against  his  Mother,  A-c. 

This  being  the  Case,  she  now  exhibited  her  Bill  against  her  Son  and  Mr.  Foyle  to  be 
relieved,  setting  forth,  that  the  Estate  to  him  was  but  a  Mortgage,  and  therefore  tliat 
upon  Payment  of  the  Money  she  ought  to  redeem  against  both. 

Nicholas  the  Son  pleaded  several  Outlawries,  so  she  coidd  not  proceed  against 
him.  And  Mr.  Foyle  answered,  that  he  had  assigned  his  Interest  to  the  Son  upon 
Payment  of  what  was  really  due  to  him,  and  no  more  ;  so  that  the  Case  was  thus 
(viz.) :  A  Mortgage  being  forfeited,  the  Mortgagee  assigns  his  Interest  to  another  upon 
Payment  of  the  Money  ;  tho'  it  was  insisted  for  the  PlaintiiT,  that  this  was  a  Breach 
of  Trust  ill  Mr.  Foyle.  And  the  Court  was  of  Ojiinion,  that  .Mr.  Foyle  should  accompt 
[62]  for  all  the  Profits,  both  before  and  after  his  Assignment  to  Venables  the  Son,  and 
pay  himself  in  the  first  Place,  and  the  Surplus  to  the  Plaintiff  ;  and  that  he  should 
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convey  and  prfx;iire  all  Persons  claiminf;  under  him  to  convey  the  Lease  to  the  Plaintiff, 
free  from  Inrumbraiii'es  done  or  committed  by  him  or  them. 

Afterwards  Mr.  Foyle,  being  not  able  to  perform  this  Decree,  exhibited  another 
Hill  against  Mrs.  Venables  and  her  Son  Nicholas,  setting  forth  a  Fraud  and  Practice 
between  them,  and  that  he  was  willing  to  accompt  to  the  time  of  the  Assignment, 
but  not  afterwards,  and  to  comply  with  the  Decree  as  far  as  he  was  able,  and  prayed 
that  Nicholas  might  be  compelled  to  accompt  from  the  Time  of  the  Assignment  to 
him.  and  to  convey,  &c. 

Then  Nicholas  exhibited  another  Bill  against  his  Mother,  claiming  the  Original 
Lease  by  a  Title  paramount  to  her  ;  and  it  appearing  that  he  had  such  a  Title,  Mr. 
Foyle  was  discharged  against  him. 

[S.  C.  1  Chan.  Eep.  17S  :  1  Chan.  fas.  2.) 

[63]  BitCTTON  versus  Bkbiton. 

The  Testator  bequeathed  Money  to  younger  Children,  and  afterwards  died  and 
left  several  Daughters  and  one  Son,  who  was  Heir  at  Law,  and  who  had  a  fair  Inheri- 
tance from  his  Father,  and  was  by  Birth  younger  than  the  Daughters,  who  claimed  a" 
Share  of  the  Money  by  Virtue  of  the  Devise  :  But  it  was  decreed.  That  lie  was  not 
to  he  comprehended  under  the  Name  of  a  younger  Child  within  the  Intent  and  iMeaning 
of  the  Will,  and  therefore  should  not  take  by  it  as  such,  he  being  Heir  at  Law  as 
aforesaid. 

Mevnell  versus  Garraw.w. 

Lord  Clarendon,  assisted  by  Sir  Orlando  Bridgman.     Anno  14  Car.  2  [1G()2-G3]. 

One  Wingate,  in  the  Year  1G52,  mortgaged  a  Lease  to  one,  and  in  the  next  Year, 
viz.  1 053,  he  mortgaged  tlie  same  Lease  to  Meynell  the  Plaintiff,  and  both  the  Mortgages 
being  forfeited,  the  Defendant  Mr.  Garraway,  Anno  KiuG,  purchased  the  Inheritance, 
and  having  Notice  of  the  first  Mortgage,  he  discharged  the  same  out  of  the  Purchase- 
Money  :  But  before  he  had  discharged  [64]  that  Mortgage,  and  had  got  it  assigned 
in  Trust  to  attend  the  Inheritance,  he  had  Notice  of  the  second  Mortgage  ;  and  the 
Money  being  demanded  of  him,  and  he  refusing  to  pay  it,  Meynell  exhibited  his  Bill, 
to  discover  whether  Garraway  was  a  Purchaser  bona  fide  for  a  valuable  Consideration, 
and  that  he  might  satisfy  this  second  Mortgage  upon  assigning  the  Interest  to  him. 

And  it  being  referred  to  a  Tryal  at  Law,  Whether  a  valuable  Ctjnsideration  was 
really  paid  1  as  also.  Whether  the  Purchaser  had  Notice  of  the  last  Mortgage  before 
he  bought  the  Inheritance,  and  when  he  had  such  Notice  1  And  there  being  a  Verdict, 
that  he  luid  Notice  before  the  first  Mortgagee  had  executed  the  Assignment,  but  that 
he  had  paid  Wingate  for  the  Inheritance  before  he  had  Notice  of  the  second  Mortgage, 
the  Plaintiff's  Bill  was  dismissed. 

Sir  William  Denny  Bar.  versus  Filmer. 
Lord  Chancellor  Hyde,  and  Lord  Ch.  Just.  Bridgman.     Anno  U  Car.  2  [1G62-G3]. 

Bill  of  Review  to  reverse  a  Decree,  and  the  Error  assigned  was.  That  the  Decree 
was  founded  upon  a  Bill  taken  pro  Confesso,  when  the  Defendants  to  that  Bill  were 
not  brought  in  upon  any  Contempt. 

[65]  There  was  a  Demurrer  to  this  Bill  of  Review,  and  in  arguing  the  same  it  was 
insisted,  That  the  Decree  was  regular  ;  for  tho'  the  Defendants  were  not  brought  in 
upon  any  Process  of  Contempt,  yet  they  appeared  by  their  Clerk  upon  Service  of  a 
Subpoena,  and  afterwards  moved  the  Court  for  a  longer  Time  to  put  in  their  Answer 
than  of  Course  they  could  have  :  W^hich  Time  was  granted.  And  this  was  compared 
to  a  Judgment  at  Law  by  a  Default,  where  after  the  Defendant  hath  once  appeared, 
and  afterwards  makes  Default,  Judgment  shall  be  enter'd  against  him. 

But  on  the  other  Side  it  was  insisted.  That  the  Decree  was  erroneous,  and  not  war- 
ranted by  any  Precedent,  because  the  Defendants  were  not  brought  into  Court  upon 
any  Process  of  Contempt ;  neither  was  any  Day  assigned  to  answer  before  the  Bill 
was  taken  pro  Confesso  :  And  this  was  alledged  to  be  tTie  constant  Course  and  Rule  of 
the  Court. 

Thereupon  it  was  ordered,  That  the  Defendants  should  answer  by  a  certain  Day, 
and  the  Benefit  of  this  Demurrer  should  be  saved  to  them  till  the  hearing  the  Cause ; 
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which  was  afterwards  heard  by  Sir  Harbottle  Grimstone,  Master  of  the  Rolls,  who  upon 
long  Debate  was  of  Opinion,  that  the  Decree  was  erro-[66]-neous ;  but  appointed 
Precedents  to  be  searched. 

And  afterwards  the  Cause  coming  to  be  heard  by  my  Lord  Chancellor,  assisted  by 
the  Chief  Ju.stice  Bridgman,  they  were  of  Opinion,  That  because  the  Defendants 
appeared  to  the  Subpoena  to  answer,  and  craved  a  farther  Day  and  had  it,  and  still 
stood  out  all  Contempts,  and  could  not  be  taken,  that  the  Decree  was  well  grounded, 
and  ordered  the  Bill  of  Review  to  be  dismissed. 

Edgworth  versus  Davis. 
Lord  Chancellor  Hyde,  and  Mr.  Justice  Brown,  Anno  14  Car.  2  [16G2-C3]. 

The  Bill  was  to  have  an  Account  of  the  Profits  of  Lands,  whii^h  the  Defendant  had 
received  upon  a  Tru,>*t  for  the  Plaintifl'  during  his  Minority,  and  for  Money  received 
upon  Bond,  and  for  Writings. 

The  Defendant  pleaded.  That  the  Lands  lay  in  Cheshire,  within  the  County  Palatine 
of  Chester,  and  in  Leicestershire  and  Lancashire,  within  the  Dutchy  of  Lanc;ister  ;  and 
that  he  lived  in  the  County  Palatine  of  Chester,  and  not  within  the  Jurisdiction  of  this 
Court. 

This  Plea  having  been  formerly  argued  before  the  Judges  in  the  Absence  [67]  of 
the  Lord  Chancellor,  they  ordered  Precedents  to  be  produced,  which  was  done  as 
followeth  : 

//■.  Fame  rer.  Smith,  12  Eliz.  [1669-70].  A  Plea  that  Lands  lay  within  the  Dutchy 
of  Lancaster,  and  over-ruled. 

ff.  Smith  rer.  Delves,  7  Nov.  Anno  2  Jac.  1  [1606].  The  Bill  being  to  produce 
Writings  and  Evidences,  the  Defendant  pleaded.  That  the  Lands  which  those  W'ritings 
concerned  lay  in  Cheshire,  and  that  the  Parties  lived  there  ;  and  concluded,  that  the 
Matter  was  not  within  the  Juri.sdiction  of  this  Court  :  But  the  Suit  being  not  for  the 
Land  it  self,  but  for  the  Writings,  the  Plea  was  held  idle,  and  over-ruled. 

ff.  Sherborn  rer.  Haughton,  3  Maii.  14  Car.  1  [1638].  The  Bill  was  to  be  relievet! 
upon  a  Trust.  The  Defendant  pleaded  the  Jurisdiction  of  the  Dutchy  :  Ordered  to 
answer. 

ff.  Hales  rer.  Daniel,  24  Oct.  5  Car.  1  [1629].  The  Bill  being  to  discover  a  personal 
Estate,  and  the  Defendant  pleading  the  Jurisdiction  of  the  County  Palatine,  it  was 
referred  by  my  Lord  Coventry  to  Mr.  Page  to  search  Precedents,  and  make  [68]  his 
Report  to  the  Court,  who  certified.  That  the  Jurisdiction  of  the  Counties  I'alatine 
was  allowed  between  Parties  dwelling  within  the  same,  and  for  Lands  there,  and  for 
all  local  Matters. 

And  in  the  Argument  of  the  principal  Case,  the  4th  Institutes  was  cited.  Sir  John 
Egerton  rer.  Earl  of  Derby  ;  and  Hob.  77.  (Jwen  rer.  Hall ;  and  after  a  long  Debate, 
the  Plea  was  over-ruled,  but  without  Costs. 

BiNiON  Mil.  versus  Stone. 

Lord  Chancellor,  Lord  Chief  Baron  Hale,  and  Mr.  Justice  Wyndham, 
14  Car.  2  [1062-63]. 

Sir  George  Binion  purchased  a  House  for  £2000  in  the  Name  of  his  Sou,  an  Infant 
of  five  Years  old,  and  the  same  was  conveyed  to  his  Son  by  a  Deed  ejixolled. 

All  the  Estate  of  Sir  George  being  exiwsed  to  Sale  by  the  Parliament  for  his  Delin- 
quency, this  House  was  sold  as  part  of  his  Estate  to  one  Stone,  who,  after  Sir  Get)rge's 
Son  came  of  Age,  gave  him  and  his  Motlier  £500  to  make  a  farther  Conveyance  of  the 
House  to  him  ;  which  they  did,  having  both  made  Oath,  That  they  were  not  Trustees 
for  Sir  George. 

[69]  i^ir  Oeorge  afterwards  exhibits  his  Bill  to  be  relieved  against  Stone,  and  suggests 
a  Trust  in  his  Wife  and  his  Son  for  himself  ;  and  it  was  insisted,  That  it  should  be  pre- 
sumed as  such  a  Trust,  in  respect  of  the  Infancy  of  the  Son  when  the  Purchase  was 
made  by  the  Father  ;  and  that  the  Money  was  paid  by  him  ;  and  that  the  Sale  of  the 
House  was  in  his  Right,  and  for  his  Delinquency  ;  and  so  the  Ivord  Chancellor  euclined 
to  decree  it.  But  an  Offer  being  made  to  rep;iy  Stone  the  £500,  Time  was  given  to 
the  Parties  to  consider  of  it  ;  and  if  they  did  not  agree,  the  Court  declared  they  would 
advise  with  some  Judges  about  it ;  for  Hale  and  Wyndham  held  it  to  be  a  Trust  upon 
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which  Sir  George  niiglit  be  relieved ;  and  tliercupou  Stone  accepting  the  £500  he  was 
decreed  to  reconvey. 

TiiEW  versus  Thircknell. 

Tlie  Plaintiff  was  Lessee  of  several  T,aiids,  out  of  which  an  entire  Kent  was  reserved. 

.Afterwards  the  lidiabitants  of  the  Parish  where  Part  of  the  Lands  lay  claimed  a  Kif^ht 
of  Common  in  that  Part,  and  upon  a  Tryal  at  Law  it  was  found  that  they  had  such 
Kight. 

[70]  ^'ow  this  being  only  a  Eight  of  Common  which  was  recovered,  it  was  no  Evic- 
tion in  Law  of  the  Land  it  self,  and  so  no  Ai^portionment  of  the  Rent  could  be  made 
at  Law  :  Therefore  a  Bill  was  brought  to  have  the  Apportionment  made  in  Equity. 
And  Serjeant  Maynard  insisted,  that  sucli  Apportionment  had  been  frequently  decreed 
here.  But  in  this  Case  it  appearing,  tliat  tho'  the  Riglit  of  Common  was  recovered, 
the  Lands  were  still  worth  the  Rent  reserved,  and  more  ;  The  Court  would  decree  no 
Apportionment,  but  ordered  the  Bill  to  be  dismissed. 

Smith  versus  Hanbury. 

Anno  24  Car.  2  [1672-73]. 

The  Plaintiff  brought  the  Equity  of  Redemption  of  a  Mortgage  in  and  upon  an 
Accompt  directed  to  be  taken  of  the  Profits  under  the  Mortgage,  it  was  decreed.  That 
the  ^L^ster  should  examine  whether  the  Wife  of  the  Mortgagee  recovered  her  Dovv-er  out 
of  the  Lands,  it  being  a  Mortgage  in  Fee,  and  her  Husband  died  seised,  and  what  Satis- 
faction was  made  for  her  Dower  1  And  the  Master  certified,  That  the  Wife  had  recovered 
her  Dower,  and  that  it  was  set  out  by  the  Sheriff ;  and  the  Question  was,  Whether 
it  should  [71]  go  towards  Satisfaction  of  the  Mortgage  1  And  it  was  ruled  it  should 
not. 

Sherm.\n  versus  Cox. 

Anno  24  Car.  2  [1672-73]. 

One  Robins  mortgaged  his  Estate  in  August  1650,  to  Smith  for  99  Years  ;  and  in 
November  following  to  Partridge  for  40  Years ;  and  four  Years  afterwards  to  the 
Plaintiff  Sherman's  Husband  for  a  Term  of  Y'ears,  to  secure  the  Payment  of  £1500, 
and  last  of  all  to  one  Browning,  who  bought  in  the  two  first  Mortgages. 

In  the  Year  1664,  the  Plaintiff  Sherman  exhibited  Ids  Bill  against  Robins  the 
Mortgagor,  and  against  Browning,  to  set  forth  and  discover  their  Title,  and  that  the 
Plaintiff'  might  redeem.  The  Defendants  put  in  their  Answer,  but  there  was  no  farther 
proceedings  in  that  Cause. 

Two  Y'ears  afterwards  Browning  exhibited  his  Bill  against  Robins  alone,  that  lie 
would  pay  the  Money,  or  tliat  he  ndght  be  foreclosed  of  the  Equity  of  Redemption  ; 
Which  was  decreed  accordingly,  and  an  Accompt  stated  of  what  was  due  for  Principal 
and  Interest,  and  a  Time  set  to  pay  the  Money,  or  be  foreclosed.  The  Money  was  not 
paid  at  the  Time. 

[72]  After  Robins  was  foreclosed,  the  Defendant  Cox  bought  Browning's  Title  ; 
and  two  Years  afterwards  the  Plaintiff"  Sherman  brought  a  new  Bill  against  Cox  to 
redeem,  who  pleaded  his  Purchase,  and  the  Equitj'  of  Redemption  foreclosed. 

And  the  Question  was.  Whether  Browning  should  have  made  the  now  Plaintiff 
Sherman  a  Party  to  his  Bill  as  well  as  Robins  (which  he  had  not  done),  and  therefore 
should  he  now  be  let  in  to  redeem  ? 

The  Lord  Keeper  Finch  declared,  the  Case  was  to  be  judged  by  Circumstances,  and 
by  comparing  tlie  Mischiefs  on  both  Sides,  and  so  to  choose  the  least. 

That  it  would  be  very  mischievous  to  the  Mortgagee  to  make  every  one  who  had 
any  Interest  Parties  to  his  Bill ;  for  if  so,  then  every  Mortgagee  would  be  in  the  Nature 
of  a  Bailiff',  or  a  Steward,  and  his  Business  would  never  be  done,  for  there  might  be 
several  Mortgagees.  'Tis  true,  he  would  be  helped  at  last,  having  his  Principal,  Interest, 
and  Costs,  tho'  lie  miglit  be  at  some  Trouble  and  Pains  in  getting  it  ;  but  if  the  Plaintiff 
should  not  be  relieved,  his  Loss  would  be  irreparable  :  Therefore  he  thought  Trouble 
and  Pains  [73]  less  than  Ruin  and  total  Loss,  and  so  over-ruled  the  Plea  ;  but  declared, 
that  the  Accompt  stated  by  the  Decree  should  bind,  unless  some  Collusion  was  proved  ; 
and  declared,  he  would  consider  of  some  Method  to  make  Men  take  care  to  redeem 
their  Mortgages,  by  ordering  that  Interest  upon  Interest  should  be  allow 'd  ;  or  by 
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taking  away  the  Rule,  That  Mortgagees  should  answer  for  what  they  might  receive 
without  their  wilful  Default ;  or  by  ordering,  that  the  Accompt  of  a  Mortgagee  upon 
Oath  should  bind,  unless  disproved  by  two  Witnesses. 

[S.  C.  3  Chan.  Rep.  83.] 

Edw.\rds  versvs  Allen. 
•24  Car.  2  [1672-73]. 

A  Devise  in  Remainder  to  such  of  the  Children  of  A.  B.  C.  D.  as  are  or  shall  he  living 
at  the  Death  of  the  Testator  ;  this  is  but  an  Estate  for  Life  in  the  Children,  and  adjudged 
by  the  Lord  Chancellor  Finch,  that  in  this  Case  the  Word  Children  extends  to  Grand- 
children. 

There  was  a  Case  cited  4  Car.  1  [1628-29]  between  Taylor  and  Hodge.s,  where  a 
De\'ise  to  four  Sons  was  adjudged,  that  the  three  youngest  had  Init  an  Estate  for  Life, 
and  that  the  Inheritance  was  in  the  eldest,  being  Heir  at  I^aw. 

[74]  Sir  Samuel  Jones,  and  Wii.ll^m  Jones,  Executors  of  Sir  William  Jones, 

versus  Br.U)shaw. 

Anno  1601. 

JLary  Cotton  bequeathed  £500  to  one  Dormer,  and  made  Sir  William  Jones  her 
Executor,  and  died. 

Sir  WiUiam  the  Executor  sold  Lands  to  Sir  Samuel  Jones,  and  left  £500  of  the 
Purchase-Money  in  his  Hands,  who  gave  Bond  for  it  to  Sir  \A"illiain  Jones  in  his  own 
Name. 

Afterwards  Sir  WiUiam  Jones  made  the  Plaintiff's  his  Executors,  and  died.  Tliey 
inventoried  this  £500  as  part  of  Sir  William's  Estate,  and  Mr.  Dormer  the  Legatee 
having  exhibited  a  Bill  against  them,  obtained  a  Decree  for  the  £500.  suggesting  that 
it  was  left  in  the  Purchaser's  Hands,  with  an  Intent,  and  upon  Trust,  that  he  should 
pay  it  to  Dormer  :  And  the  Court  declared  it  was  not  Assets  of  Sir  William  Jones's 
Estate. 

Then  Bradshaw  the  now  Defendant  brought  an  Action  of  Debt  against  the  now 
Plaintiffs  as  Executors  of  Sir  William  Jones  upon  a  Bond  of  their  Testator  ;  and  they 
having  not  Assets  after  the  Payment  of  the  £500  to  Dormer,  and  that  Decree  and 
Payment  not  being  pleadable  to  the  Action,  or  to  be  given  [75]  in  Evidence  at  Law, 
they  exhibited  their  Bill  against  Bradshaw.  setting  forth  the  Ca.sp  as  before  mentioned  ; 
and  the  Question  was.  Whether  the  Plaintiff's  .should  have  Allowance  for  tlie  I'ayment 
of  the  £500  against  the  now  Defendant  ]  And  it  was  decreed  they  should,  and  that 
the  Matter  should  go  to  an  Accompt.  And  it  was  the  Opinion  of  Sir  John  >h>ynard. 
That  if  a  Man  should  sell  his  Lands,  and  leave  part  of  the  Purchase-Money  in  the  Hands 
of  the  Vendee,  and  then  gives  or  appoints  Money  to  be  paid  to  a  Stranger ;  he  shall 
have  it,  and  it  shall  not  be  Assets.     Vid.  Hob.  Rep.  205. 

He.\th  versus  Henley  &  Whitwick. 
21  Mali,  15  Car.  2  [1063]. 

The  Plaintiff  was  Son  and  Heir,  and  also  Executor  of  the  late  Qiief  Justice  Heath, 
who  was  made  Chief  Justice  at  Oxford  during  the  Time  of  the  Civil  Wars,  but  never 
sate  as  Chief  Justice  in  Westminster-Hall ;  and  the  Bill  was  to  have  an  Accompt  of 
Money  received  by  the  Defendants  as  Prothonotaries  of  the  King's-Bench,  and  which, 
bv  Vertue  of  their  Office,  thev  ought  to  receive  for  the  Use  of  the  said  Chief  Justice. 

[76]  The  Defendants  pleaded  the  Statute  of  Limitations.  21  Jac.  cap.  0,  and  upon 
arguing  this  Plea  it  was  insisted  by  the  Plaintiff's  Counsel,  That  this  being  an  implied 
Trust  Virliite  Officii,  was  not  within  the  said  Statute,  tho'  a  Guardian  is,  and  he  is  a 
Trustee  ;  and  therefore  it  was  ordered  that  the  Defendants  should  answer. 

Daire  versus  Beversham. 

Mich.  13  Car.  2.  [1001]. 

Henry  Daire  agreed  for  the  Purchase  of  Copyhold  Lands,  which  were  surrendcr'd 

out  of  Court  to  his  Use  :  hut  he  died  before  Admittance,  having  other  Copyhold  Lands, 

and  also  having  made  his  Will  after  the  said  Agreement,  and  thereby  devised  to  the 
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Plaintiff  and  his  Heirs  all  his  Cop\-hold  Lands,  he  being  at  that  Time  his  Heir  at  Law  : 
but  his  Wife  being  with  Child,  was  afterwards  delivered  of  a  Daughter,  now  the  Wife 
of  the  Defendant  Beversham. 

The  Plaintiff  taking  it  for  Law,  That  the  Copyhold  Land  for  which  Henry  Daire 
had  contracted,  and  to  which  he  never  was  admitted,  did  not  pass  by  his  Will  ;  he 
suffered  the  Daughter  to  be  admitted,  and  slie  held  the  same  for  20  Years,  and  the 
Plaintiff  paid  Rent  [77]  for  that  Time,  and  agreed  so  to  do  as  long  as  he  should  hold 
the  Lands. 

Afterwards  Differences  arising  between  him  and  her,  the  Plaintiff  exhibited  his 
Bill  to  have  these  Copyhold  Lands  decreed  to  him  ;  and  upon  hearing  the  Cause,  it 
was  declared  by  the  Court,  That  it  was  clear  the  Copyhold  Lands  for  which  the  Testator 
had  agreed,  and  which  were  surrendered  to  him  out  of  Court,  did  pass  by  his  Will, 
tho'  he  died  before  Admittance,  for  that  the  Purchaser  had  an  Equity  by  the  Contract 
to  recover  the  same;  and  the  Vendor  stood  entrusted  for  him  till  a  legal  Conveyance 
was  executed  ;  and  cited  the  Lady  Foliambs  Case  in  1051,  wherein  it  was  ruled,  TJiat 
if  .Articles  arc  signed  for  a  Purchase,  and  then  the  l-'urchaser  deviseth  the  Lands,  and 
dieth  before  any  other  Conveyance  is  executed,  the  Lands  do  pass  in  Equity. 

But  in  the  principal  Case  no  Decree  was  made,  because  the  I'laintiff'  had  admitted 
the  Title  to  l)e  in  the  Defendant  as  Heir  at  Law,  and  paid  his  Eent  for  many  Years  ; 
but  declared,  if  he  had  come  in  time,  it  was  proper  for  a  Decree. 

[78]  Clerke  versus  Lord  Anglesey. 
A  Legacy  was  devised  to  a  Feme  then  under  coverture,  and  the  Husband  alone 
without  his  Wife  exhibited  a  Bill  to  recover  it  ;  and  because  she  was  not  a  Party,  the 
Defendant  demurred,  and  ruled  good  :   For  of  Things  meerly  in  Action  belonging 
to  a  Wife,  as  a  Bond,  she  ought  to  be  joined. 

But  'tis  otherwise  in  case  of  Rent  accruing  to  the  Husband  in  the  Right  of  his 
Wife  after  Marriage. 

[S.  C.  1  Chan.  Cas.  41,  suh  nom.  Clark  v.  Lord  Angier.] 

Anonymus. 
Trin.  U  Car.  2  [1G62]. 

The  Bill  was  only  for  the  Discovery  of  a  Deed ;  to  which  the  Defendant  demurred, 
because  the  Plaintiff  had  not  made  Oath,  according  to  the  Course  of  the  Court,  that 
he  had  not  the  Deed. 

But  Serjeant  Glynn  insisted  for  the  Plaintiff'.  That  the  Course  of  the  Court  did  not 
reipiire  such  Oath  in  this  Case,  because  the  Bill  is  barely  for  a  Discovery,  and  not  to 
be  reliev'd  as  to  the  Deed.  For  where  the  Bill  alledgeth  the  Want  of  a  Deed,  and  seeketh 
Relief  upon  the  Matter  contained  in  the  Deed,  in  such  Case  'tis  necessary  that  the  Plain- 
tiff should  [79]  make  Oath  that  he  hath  it  not.  But  where  the  Plaintiff  by  bis  Bill 
seeketh  only  for  a  Discovery  of  a  Deed,  and  no  Decree  upon  the  Matter  therein  con- 
tained, but  that  he  may  produce  it  at  a  Tryal,  or  the  like  ;  in  such  Case  he  ought  not 
to  be  put  to  his  Oath,  for  'tis  not  to  be  presumed  he  would  exhibit  a  Bill  if  he  had  the 
Deed  to  produce.     And  this  Difference  was  now  allowed,  and  the  Demurrer  over-ruled. 

Anonymus. 
Anno  16  Car.  2  [1664-65]. 

The  Bill  was  to  have  a  Decree  for  an  Enclosure,  upon  an  Agreement  made  by  the 
Parties  for  that  Purpose;  but  there  lieing  eighteen  Shares,  and  but  fifteen  Parties 
to  the  Suit,  it  was  objected.  That  all  the  Parties  to  the  Agreement  were  not  made  Parties 
to  the  Suit ;  and  also  that  other  Persons  claimed  a  Eight  of  Common  in  the  Soil  now 
to  be  enclosed,  who  were  neither  Parties  to  the  Suit  or  Agreement,  and  therefore  to 
decree  that  Agreement  would  be  to  do  manifest  \Yrong,  and  occasion  many  Suits 
and  Quarrels. 

To  which  it  was  answered.  That  tho'  there  were  eighteen  Shares,  and  but  fifteen 
Parties,  yet  some  of  those  Parties  were  to  have  two  Shares,  and  that  [80]  there  was 
one  had  Common,  but  it  was  by  reason  of  Vicinage. 

Whereupon  it  was  decreed.  That  the  Agreement  for  the  Enclosure  should  be  per- 
formed ;  and  a  Commission  was  awarded  to  set  out  the  Share  of  each  Person.  And 
the  Court  declared,  That  if  there  were  any  who  were  not  Parties,  and  who  had  any 
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Interest,  they  could  not  be  bound  by  this  Decree  and  so  be  at  no  prejudice ;  but  that 
it  should  not  be  in  the  Power  of  two  or  three  obstinate  Persons  to  oppose  and  hinder 
a  publick  Good. 

Stukeley  versus  CoOKE. 

The  PlaintiflF  sets  forth,  That  the  Defendant  bought  Cloth  of  him  to  the  Value 
of  £1 100,  and  paid  part  of  the  Money,  and  gave  Security  for  the  rest ;  and  that  the  Defen- 
dant promised  the  Plaintiff's  Wife,  if  she  could  procure  a  Eelease  from  her  Husliand, 
that  he  would  give  her  £20.  And  that  he  did  give  a  Release,  but  the  Defendant  denied 
to  pay  the  £20,  and  the  Plaintiff'  had  no  Witness  to  prove  the  Promise. 

The  Defendant  demurred  for  want  of  Consideiation  to  the  Promise,  because  by 
Payment  of  part,  and  securing  the  [81]  rest,  the  Debt  was  released  liy  Law  :  but  the 
actual  Release  was  no  more  than  what  by  Law  and  Conscience  ought  to  be,  and  there- 
fore it  was  Nudum  Pactum,  and  without  any  Consideration  to  make  any  such  Promise. 

[S.  C.  3  Chan.  Rep.  70.] 

CuTTS  versus  Pickering. 

4Maii,  23Car.  2[1671]. 
The  Defendant  claimed  an  Estate  by  a  Will  for  90  Years  absolutely,  but  after  the 
Word  Years  there  was  a  Rasure  supposed  to  be  written  [if  he  so  long  live].  The  (Question 
was.  How  to  Find  out  this  P'raud  and  Alteration  of  the  Will  ?  And  for  that  I'urpose 
thePlaintiilt  had  exliibited  interrogatories,  to  examine  Mr.  Joshua  Baker,  the  Defendant's 
Solicitor,  on  Oath  ;  and  Mr.  Baker  demurred,  for  that  he  knew  nothing  but  as  he  was 
Solicitor  for  the  Defendant,  and  as  trusted  by  him,  and  demanded  Judgment  whether 
he  should  be  examined  against  his  Client ;  but  the  Demurrer  was  over-ruled,  and  upon 
an  Appeal  to  the  Lord  Keeper  the  Order  was  confirmed. 

[S.  C.  3  Chan.  Rep.  66.] 

[82]  Lady  Griffin  versus  Boynton. 
Pasc.  13  Car.  2  [1661]. 

The  Plaintiff  having  only  a  Copy  of  a  Deed  of  Feoffment  under  which  she  claimed 
the  Land,  the  Original  being  lost!!  and  the  Defendant  having  a  Counter-part,  the 
Plaintiff  desired  by  her  Bill  that  the  Copy  might  be  compared  with  the  Counter-part, 
and  if  it  agreed,  that  the  same  might  be  allowed  in  Pleading  as  a  good  Deed,  sealed  and 
delivered  ;  which  was  accordingly  granted,  and  it  was  referred  to  a  Master  to  settle  the 
same. 

So  where  a  Plaintiff  claimed  Lands  by  a  VTiW,  which  was  proved  ;  but  the  original 
was  taken  out  of  tlie  Prerogative-Office, 'so  that  the  Plaintiff  could  have  no  Remedy 
at  Law,  and  therefore  he  praved  the  Aid  of  this  Court ;  and  it  was  decreed,  That  the 
Copv  of  the  Probate  of  the  Will  out  of  the  Register's  Book  in  the  Prerogative-Office 
should  be  admitted  in  Evidence  at  Law  at  any  Tryal,  which  should  be  had  concerning 
the  Title  of  the  said  Lands,  as  the  true  Original  Will.  Tliis  was  decreed  in  the  same 
Y'ear,  (viz.)  13  Car.  2,  inter  Dom.  Gorges  versus  Foster. 

[83]  Halford  versus  Br.^dshaw. 
The  Bill  was  to  be  relieved  against  a  Statute,  and  upon  hearing  the  cause  an  Account 
was  directed,  and  after  several  Proceedings  and  interlocutory  Orders,  the  Matter  was 
referred  to  Mr.  Ambrose  Phillips  by  Consent  of  all  Parties,  and  his  Award  to  be  con- 
clusive. Mr.  Phillips  made  an  Award,  which  was  confirmed  nisi  Causa.  At  the  Day 
appointed  several  Reasons  were  offered  against  confirming  it,  and  amongst  the  rest 
for  that  Exceptions  were  taken  to  it  :  But  the  Court  declared.  That  the  Parties  having 
bound  themselves  by  Consent,  they  would  not  look  back  into  the  Award,  and  thereupon 
it  was  confirmed  by  the  Lord  Chancellor. 

J.\CKSON  versus  DiGRY. 

Upon  a  Motion,  the  Question  was  upon  a  Bill  of  Review,  by  which  ^[oney  was 

decreed  back  from  the  Defendant  to  the  Plaintiff,  which  he  had  gotten  from  him  by 

a  former  Decree,  Whether  the  Party  should  pay  Damages  or  not '!     Upon  a  former 

Motion  in  this  Case,  the  Court  directed  to  search  Pre-[84]-cedents,  and  none  were 
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found  where  any  Damages  or  Costs  were  given  on  a  Bill  of  Review.  And  this  was 
compared  to  Cases  where  Judgments  have  been  reversed  upon  a  Writ  of  Error  (viz.), 
That  the  Party  sliall  he  restored  to  all  that  he  liad  lost  per  Ju/lkium  prcd\  Init  no 
Damages  or  Costs,  and  so  it  was  decreed. 

GoDSCALL  versus  Walker  &  Wall. 

The  Bill  was  to  be  relieved  against  several  Judgments  in  Debt,  obtained  from  Sir 
John  Godscall  an  Infant,  by  Practice  between  the  Defendant  Walker  a  Goldsmitli, 
and  Wall  an  Attorney,  and  the  Guardian  of  the  Infant,  and  it  was  referred  to  a  Master 
to  examine  the  real  Consideration  either  in  Money  or  (!oods,  for  which  the  said  Judg- 
ments wore  had,  and  to  make  his  Report,  that  fartlicr  Order  might  be  taken  therein. 

[85]  Viscountess  Cranborne  versus  Delmahoy. 

A  Bill  of  Rev'ew  to  reverse  a  Decree  matle  in  May  1G55,  in  wliich  cause  the  Dutchess 
of  Hamilton,  the  Defendant's  late  Wife,  when  Sole,  was  Plaintiff,  and  the  now  Plaintiff 
the  Lord  Cranbonie  and  his  Lady  were  Defendants. 

The  Errors  assigned  were,  1.  That  the  Dutchess  was  a  Feme  Covert  at  the  Time  of 
the  Dew-ee  made  ;  for  it  appeared  by  Delmahoy  s  Answer  in  tliis  Court  to  another  Bill, 
That  after  the  Bill  exliibitetl  bj-  the  Dutchess,  and  before  the  hearing  that  Cause,  she 
and  the  Defendant  intermarried,  and  so  there  was  no  Cause  in  Court  for  tlie  Foundation 
of  such  a  Decree,  it  being  abated  by  the  Marriage. 

The  2d  Error  :  That  the  Dutchess's  Father  being  seised  in  Fee  of  a  Trust  Estate 
in  the  Priory  of  Guilford,  and  of  other  Lands  in  England,  he  conveyed  the  same  to  the 
Dutchess  and  her  Heirs  by  Deed  in  nature  of  a  Feoffment,  which  was  not  executed  by 
Livery  and  Seisin,  and  therefore  was  void  at  Law,  and  not  to  be  supported  in  a  Court 
of  Equity  to  disinherit  the  now  Plaintiff,  who  [86]  together  with  the  Dutchess  were 
Daughters  and  Coheirs  of  their  said  Father. 

To  this  Bill  the  Defendant  demurred,  and  for  Cause  shewed,  That  it  did  not  appear 
by  the  Bill  but  that  the  Decree  was  well  grounded  ;  for  the  first  Error  assigned  was 
not  Matter  appearing  in  the  Body  of  the  Decree,  but  quite  out  of  it,  and  Dehors  ;  neither 
was  it  proper  for  any  other  Person  than  the  Defendant  to  take  Advantage  of  it ;  besides 
it  was  only  Matter  in  Abatement,  and  did  not  concern  the  Right ;  and  after  a  Decree 
was  made  in  Point  of  Right,  any  Matter  that  might  be  pleaded  in  Abatement,  was  not 
such  an  Error  as  to  ground  a  Bill  of  Review  :  And  the  Court  was  of  that  Opinion. 

As  to  the  2d  Error  assigned  ;  Since  the  Father  was  seised  of  a  Trust,  the  Deed, 
the'  it  was  in  nature  of  a  Feoffment,  might  pass  that  Trust,  tlio'  not  executed  by  Livery  ; 
and  it  was  sufficient  to  declare  the  same,  which,  as  the  Law  then  stood,  might  be  declared 
by  Parole. 

It  was  tlien  insisted,  that  the  Defendant  miglit  answer  the  Bill ;  and  after  a  long 
Debate,  the  Court  declared.  That  since  the  Cause  was  now  as  entirely  before  them  as 
it  could  be  upon  an  An-[87]-swer,  there  being  no  other  Matter  possible  to  be  discovered 
or  set  forth,  it  was  not  fit  for  the  Defendant  to  answer  ;  and  so  the  Demurrer  was 
allowed. 

Parry  I'crsus  Bowen. 

Resolved,  that  where  a  Person  hath  Power  to  lease  for  10  Years  only,  and  he  maketh 
a  Lease  for  20  Years,  that  such  Lease  shall  be  good  in  Equity  for  10  Years  ;  and  so 
it  hath  been  settled  several  times  in  this  Court. 

Borre  versus  Vande. 

A  Factor  had  stolen  the  Customs  of  several  Goods,  and  the  Bill  was,  to  have  an 
Accompt,  and  to  discover,  whether  he  paid  those  Customs  or  not. 

The  Defendant  by  his  Answer  insisted,  That  he  was  not  bound  to  answer  that 
part  of  the  Bill,  because  the  Plaintiff  who  was  the  Merchant  was  not  entitled  to  those 
Customs,  nor  lind  any  Advantage  thereby,  whether  the  same  were  paid  or  not. 

And  it  being  referred  to  the  Master,  whether  this  was  a  sufficient  Answer  or  not, 
he  certified  it  was  not :  And  Exceptions  being  taken  to  his  Report,  [88]  the  Cause 
was  heard,  and  it  was  insisted,  That  it  would  be  of  very  ill  Consequence,  and  an  En- 
couragement to  luijust  Factors,  if  the  Court  should  give  any  Opinion  for  them  in  a 
Matter  of  Fraud  as  tliis  was.    But  it  was  said  for  the  Defendant,  That  by  the  Law 
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and  Course  of  Merchants,  the  Factors  were  to  have  the  Benefit  of  Customs  stolen, 
because  they  were  liable  to  tlie  Penalties  if  discovered,  and  not  the  Merchants. 

But  the  Court  declared.  That  could  not  be  a  Law  or  Custom  amongst  Merchants 
wliicli  was  grounded  on  a  Fraud,  and  so  ordered  the  Defendant  to  answer. 
[S.  C.  .stih.  nom.  Hun  v.  Vandall,  1  Chan.  Cas.  30.J 

Raynhs  versus  Lewis. 
The  Bill  was  brouglit  by  a  Feme  Covert  against  lier  Husband,  to  be   relieved 
concerning  a  separate  Maintenance  agreed   to  be  paid  to  her  by  her  Husband.     The 
Defendant  demurred,  for  that  she  sued  without  her  Husband  ;  but  for  the  Reason 
aforesaid  the  Demurrer  was  over-ruled. 

[S.  C.  1  Chan.  Cas.  35.] 

[89]  Churchill  versus  Grover  &  Al. 
Anno  15  Car.  2  [lfiG.3-64]. 

The  Mortgagor  confessed  a  Judgment  to  the  Plaintiff,  and  had  likewise  acknow- 
ledged a  Statute  to  the  Defendant,  which  was  precedent  either  to  the  Mortgage  or 
Judgnaent. 

Thereupon  the  Plaintiff,  who  was  the  Judgment  Creditor,  exhibited  his  Bill  against 
the  Mortgagor  and  the  Cognizee  of  the  Statute,  to  have  a  Discovery  of  what  was  due 
on  the  Statute,  and  that  upon  Payment  of  the  Money  it  might  be  set  aside. 

The  Cognizee  pleaded,  That  he  had  extended  the  Land  ;  and  there  being  £3000 
really  due  to  him,  the  Cognizee,  in  Consideration  of  so  much  Money  received,  had  made 
an  absolute  Conveyance  of  part  of  the  extended  Lands  to  him,  and  that  his  Debt  being 
satisfied  by  that  Conveyance,  he  had  assigned  the  rest  of  the  extended  Lands  to  the 
Cognizor,  and  so  he  became  a  Purchaser  of  the  Lands  for  a  valuable  Consideration, 
without  any  Notice  of  the  Plaintiff's  Title.  He  also  pleaded,  That  tlie  Cognizor  was 
in  Execution  at  the  Plaintiff's  Judgment,  and  therefore  he  could  not  extend  his  Lands, 
neither  were  they  [90]  liable  to  his  Debt  during  tlie  Life  of  the  Cognizor. 

And  upon  arguing  tliis  Plea,  it  was  insisted  on  the  Part  of  the  Plaintiff  as  to  the 
first  Point,  That  it  did  not  appear  the  Defendant  was  a  Purchaser,  there  being  no  Money 
paid  upon  executing  the  Conveyance,  the  Consideration  whereof  was  the  Money  due 
on  the  Statute,  and  that  was  no  Purchase  ;  and  that  it  was  common  Equitv  for  him 
who  had  any  subsequent  Judgment  to  be  relieved  against  any  precedent  Statute  upon 
Payment  of  what  was  justly  due  ;  and  that  therefore  the  Accompt  made  up  between 
the  Cognizor  and  Cognizee  on  the  pretended  Purchase  ought  not  to  affect  the  Plaintiff, 
so  that  the  Defendant's  Purchase  being  subsequent  to  the  Plaintiff's  Security,  ouglit 
not  to  be  aided  by  the  Statute,  and  the  Plaintiff's  Judgment  being  on  Record,  the 
Defendant  was  bound  to  take  Notice  of  it  at  his  Peril,  and  therefore  ought,  upon  Pay- 
ment of  the  Statute,  to  yield  the  Possession  to  the  Plaintiff. 

But  on  the  other  Side  it  was  insisted.  That  the  Defendant  was  a  Purchaser  ;  and 
that  tho'  no  Money  was  advanced  on  the  Purchase,  yet  the  Consideration  of  his  assigning 
some  part  of  the  ex-[91]-tended  Lands  to  the  Cognizor  was  as  good  and  valuable  as 
Money. 

That  it  was  the  constant  Justice  of  this  Court,  That  if  a  Purchaser  bona  fide  bouglit 
in  an  elder  Statute  or  Judgment,  and  there  were  intermediate  Judgments  between 
that  and  the  Purchase,  of  which  he  had  no  Notice,  that  in  such  Case  the  precedent 
Statute  or  .Judgment  should  protect  the  Purchaser  against  all  those  intermediate 
Judgments. 

That  tho'  the  Plaintiff's  Judgment  was  on  Record,  and  a  Purchaser  bound  to  take 
Notice  thereof,  because  it  charges  the  I.,and  at  Law  ;  yet  in  Equity,  where  the  Cognizee 
of  a  Statute  or  Judgment  comes  for  the  Assistance  of  this  Court  to  extend  liis  Judg- 
ment against  a  Purchaser,  lie  must  prove  that  the  Purchaser  liad  express  Notice  of 
the  Judgment,  otherwise  lie  shall  not  be  relieved  ;  and  upon  this  Point  the  Plea  was 
allowed  to  be  good. 

As  to  the  other  Point,  That  the  Cognizor  being  in  Execution  on  the  Judgment  at 
the  Suit  of  the  Plaintiff,  and  so  the  Lands  not  to  be  extended  during  his  Life  ;  it  was 
argued,  That  was  no  good  Exception  in  Equity,  for  that  the  Bill  was  to  discover  In- 
cumbrances, and  the  Plaintiff  could  have  no  such  Discovery  after  the  Cognizor's  Death, 
and  there  [92]-fore  ought  to  have  it  now,  And  it  hath  been  ruled  here.  That  such  a 


70S  RANDALL  V.   RICHARDS  NELSON,  93. 

Bill  will  lie,  nolwilhstaiuliiig  the  Debtor  is  in  Execution  at  the  Suit  of  the  Plaintiff  ; 
but  yet  the  Court  incUned,  that  this  Part  of  the  Plea  was  likewise  good. 

[S.  C.  1  Chan.  Cas.  35.] 

Tv.VXDALL   versus   RlCIl.VRDS. 

A  Witness  having  committed  a  Mistake  in  his  E.xaminatiun  before  Commissioners, 
applied  himself  to  them  to  rectify  it ;  who  told  him,  That  the  Commission  was  returned 
to  London,  and  he  coming  there,  made  Oath  of  it,  and  that  he  was  surprised  by  a  hasty 
Examination  :  But  the  Commission  not  being  opened  it  was  returned  back  to  the 
Commissioners,  with  a  Special  Commission  to  open  it,  and  permit  the  Witness  to  rectify 
his  Mistake.  And  afterwards  the  Special  Commission  being  executed  and  returned, 
a  Motion  was  made  to  suppress  the  Depositions,  because  unduly  taken,  and  that  no 
such  Special  Commission  ought  to  have  been.  Wheretipon  it  was  referred  to  the  Master 
of  the  Rolls  to  examine  into  it,  who  called  to  his  Assistance  the  Six  Clerks,  and  they 
were  all  of  Opinion,  That  no  such  Commission  had  ever  been,  or  ought  to  be  now 
granted  ■  [93]  so  the  Depositions  and  the  Special  Commission  were  suppressed. 

[S.  C.  1  Ch.  Cas.  25.] 

Scott  versus  Eeyner. 

Anno  IG  Car.  2  [1664-65]. 

An  action  was  brought  at  Law  by  an  Administratrix  to  her  late  Husband,  upon 
a  single  Bill,  for  the  Payment  of  Money  due  to  him.  The  Defendant  in  that  action 
exhibits  his  Bill,  suggesting  that  in  truth  the  Husband  was  not  dead,  but  concealed 
himself,  and  pending  this  Suit,  the  Administratrix  got  Judgment  at  Law,  But  the 
Court  granted  an  Injunction,  and  directed  an  Issue  at  Law,  to  try  whether  the  Husband 
was  dead  or  not. 

[S.  C.  1  Ch.  Cas.  50.] 

Freak  I'ersus  Horsey. 
Lord  Chancellor,  and  Mr.  Justice  Brown. 

The  Heir  of  the  Mortgagee  exhibited  a  Bill  to  have  the  Mortgagor  pay  the  Money. 
or  to  be  decreed  to  make  a  farther  Assurance,  and  also  to  be  foreclosed  of  the  Equity 
of  Redemption. 

The  Defendant  demurred  to  the  Bill,  because  the  Executor  of  the  Mortgagee  was 
not  made  a  Party  ;  for  probably  he  might  have  a  Title  to  the  Mortgage-Mo-[94]-ney,  and 
the  Demurrer  was  for  that  Reason  allowed. 

[S.  C.  1  Ch.  Cas.  51.] 

Kingston  &  Al.  versus  Manwaring. 

The  Plaintiffs  were  the  Children  of  the  Defendant's  Sister  ;  and  the  said  Defendant 
being  an  Infant,  his  Mother  took  Care  of  his  Estate  during  his  Minority,  and  as  Guardian 
to  him  ;  and  upon  a  Bill  exhibited  by  the  Plaintiff's  to  discover  a  Deed,  the  Question 
was.  Whether  the  Defendant's  Father  had  settled  the  Lands  now  in  Demand  on  the 
Plaintiff's  Mother  'i  The  Proof  was.  That  about  two  Years  before  her  Marriage  he  had 
put  her  in  the  Possession  of  these  Lands  ;  and  had  articled  upon  her  said  Marriage, 
That  the  same  should  be  settled  on  her  and  her  Heirs  :  To  which  Articles,  the  Defendant 
then  an  Infant  was  a  Witness.  But  there  was  not  any  other  Proof  of  such  Deed  of 
Settlement,  yet  the  Court  decreed  for  the  Plaintiff  ;  but  it  was  conceived  a  hard  Case 
for  the  Court  to  decree  an  Equity  upon  a  Deed,  which  had  no  other  Proof. 

[S.  C.  1  Chan.  Cas.  47.] 

[95]  Betton  versus  Ann. 

Anno  16  Car.  2  [1664-65]. 

A  Lease  was  granted  by  the  Crown  to  one  who  made  an  Under-Lease  to  another 
in  the  Time  of  the  Usurpation,  rendering  Rent,  &c.  Afterwards  the  Interest  which 
the  Crown  had  in  the  Lands  was  exposed  to  Sale,  and  the  Title  by  which  the  first  Lessee 
held  it  was  defeated,  and  by  Consequence  the  Under-Lease  was  in  Danger  ;  therefore 
he  who  had  that  Interest  apphes  himself  to  his  Lessor  to  be  protected,  which  he  refused. 
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The  Estate  was  afterwards  sold  by  the  Usurpers,  and  the  Under-Lessee  paid  the  Rent 
to  Ae  Purchaser,  and  afterwards  purchased  the  Lands  himself  of  that  verv  Purchaser 

\\hen  the  Kmg  was  restored,  the  first  Lessee  who  hold  under  the  Crown  brought 
an  Action  of  Debt  against  this  Under-Lessee,  for  all  tlie  Arrears  of  Rent  ever  sine"  he 
had  discontinued  the  Payment  tliereof  to  him,  and  had.  Judgment  by  Defadt 

And  now  the  PlaintifJ,  who  was  tlie  Under-Lessee,  exhibited  a  Bill  to  be  relieved 
against  that  Judgment,  which  (as  he  alledge<l)  was  obtained  bv  Surprise  •  And  tho' 
that  did  not  appear,  yet  the  Judgment  was  vacated,  because  the  Rent  [flR]  was  dis- 
charged by  the  Act  of  OWivion  ;  of  whicl,  the  Chancellor  said,  A  Court  o  Equity  was 
as  proper  a  Judge  as  the  Courts  at  Law.  ^    i-j-  «««» 

[S.  C.  3  Chan.  Rep.  1 G.] 

Glover  versus  Partington. 

Anno  IGCar.  2[16G4-65]. 

John  Glover,  the  Plaintiff's  Father,  for  securing  £50  per  Annum  to  Anne,  his 
Mother-m-Law,  during  her  Life,  in  lieu  of  so  much  which  was  charged  on  other  Lands 


Assigns,  paid  Anne  £50  per  Annum  during  her  Life,  then  the  Surrender  to  be  void. 

Thomas  Rolt  was  admitted,  and  afterwards  the  said  Glover  failing  to  pay  the  £50 
per  Annum,  Rolt  surrender'd  the  Premisses,  to  the  L^se  of  Anne  for  Life,  Remainder 
to  himself  and  his  Heirs,  but  in  Trust  for  her  and  her  Heirs. 

Rolt  the  Trustee  died  ;  the  Lands  descended  to  his  Heirs  (viz.).  Children  and  Grand- 
children, some  of  them  Infants,  and  one  of  them  a  Lunatick. 

[97]  Afterwards  Anne  devised,  That  the  Arrears  of  the  £50  per  Annum  should  be 
paid  to  her  Executors  ;  and  having  made  the  Defendant  Partington  her  Executrix,  and 
declared  that  the  Children  and  Grandchildren  of  Rolt  should  permit  her  said  Exe- 
cutrix to  receive  the  Rents  and  Profits  of  the  Lands  towards  the  Payment  of  certain 
Legacies  she  had  bequeathed  ;  and  that  if  the  Plaintiff,  who  was  the"  Heir  of  the  said 
Glover,  should  within  three  Years  after  her  Decease  pay  unto  her  said  Executrix  all 
the  Arrears  of  the  said  £50  per  Annum,  then  they  should  surrender  to  him  and  liis 
Heirs ;  and  remitted  £100  of  the  principal  Debt,  and  the  Interest  of  the  whole,  in 
case  he  paid  the  rest  within  that  Time ;  but  if  he  failed,  then  the  Premisses  should 
be  surrender'd  to  her  said  Executrix,  and  the  Arrears  being  paid,  then  slie  was  to 
pay  the  Sui'plus  to  the  Plaintiff,  and  to  surrender  to  him  ;  and  soon  afterwards  died. 

After  whose  Death,  the  Plaintiff  exhibited  a  Bill  against  the  Executrix,  and  against 
the  Children  and  Grandchildren  of  Rolt,  to  have  a  Discovery  of  what  was  paid,  and 
that  upon  Payment  of  the  Arrears  (excepting  £100  and  the  Interest),  the  Lands  might 
be  surrender'd  to  him. 

[98]  But  it  was  decreed.  That  if  he  would  redeem,  he  should  pay  all  the  Arrears 
and  Interest,  and  that  upon  Payment  thereof  the  Lands  should  be  surrender'd. 

This  Cause  was  afterwards  reheard  ujjon  the  Point  of  Interest ;  for  as  to  the  Pay- 
ment of  the  £100,  'tis  true  the  Bill  came  in  six  Months  after  the  Dcatli  of  Anne,  and 
a  long  time  within  the  three  Years  in  which  it  was  appointed  to  be  paid  :  But  by  reason 
of  the  Infancy  and  Lunacy  of  the  Defendants,  and  other  Accidents,  the  Cause  depende<i 
for  many  Years  ;  and  it  was  not  safe  to  go  to  a  Hearing  to  obtain  a  Surrender  wthout 
their  being  made  Parties,  and  for  this  Reason  he  suffered  the  three  Years  long  since 
to  lapse. 

But  all  this  was  not  held  a  sufficient  Reason  to  retard  the  Payment  of  the  £100, 
because  the  Remittance  of  it  being  a  Voluntary  and  Conditional  Gift  to  the  Plaintiff, 
he  ought  to  have  performed  tlic  Condition  by  the  Payment  of  the  rest  of  the  Money. 
if  he  would  have  any  Benefit  of  the  Gift ;  and  if  the  Lands  could  not  be  surrender'd 
to  him  at  the  Time"  he  paid  tho  Money  in  Performance  of  the  Condition,  he  should 
have  sought  for  a  Surrender  afterwards,  when  it  might  have  been  lawfully  made. 

[99]  Then  as  to  the  Matter  of  Interest,  the  Counsel  insisted.  That  was  strongest 
for  the  Plaintiff  ;  for  the  Will  appointed.  That  the  Arrears  being  paid,  the  Lands  should 
be  surrender'd  to  him.  Now  certainly  some  Benefit  was  intended  for  him  by  this 
Appointment;  but  it  would  be  none  if  he  should  pay  all  the  Arrears  and  Interest; 
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for  in  such  Case  the  Lands  must  be  surrender'd,  whether  the  Will  had  made  any  such 
Appiiiiitment  or  not. 

But  notwithstanding  this  Reason,  the  Decree  was  confirmed.  Serjeant  Fountaine, 
Mr.  Ciiiireliill,  Mr.  Keek,  and  Mr.  Solicitor  Finch,  for  the  Defeiid.uits. 

Afterwards  there  was  a  ]3ill  of  Review  brought  by  the  PlaintiH'  to  reverse  tliis 
Decree;  to  which  Partington  the  Executrix  demurred,  and  insisted  there  was  no 
Error  in  it. 

And  till'  Denuirrer  being  argued  before  the  Lord  t'hanccllor,  assisted  by  Baron 
Itainsford,  it  was  insisted,  That  this  was  a  Bill  of  Review  of  a  vei y  strange  Nature, 
because  the  Plaintifl"  who  liad  a  Decree  in  his  favour  (viz.),  that  the  Lands  should  be 
surrender'd  to  him,  complained  that  he  had  not  enough  decreed,  when  in  Truth  a 
Bill  of  Review  lay  properly  for  him  against  whom  the  Decree  or  Dismis.sion  was  pro- 
nounced ;  [100]  and  after  long  Debate,  the  Demurrer  was  allowed. 

[S.  C.  1  Chan.  Cas.  5L] 

Prowde  versus  Combes. 
AnnoieCar.  2[lG64-65]. 

There  was  an  Accompt  stated  between  the  Mortgagor  and  the  Heir  of  the  Mort- 
gagee, and  it  was  under  Hand  and  Seal  ;  and  a  Bill  was  now  brought  to  be  relieved, 
suggesting,  that  upon  the  Sealing  to  the  said  Accompt,  it  was  agreed  between  the 
said  Parties,  Tiiat  if  there  was  any  Mistake,  it  should  be  rectified. 

The  Defendant  denied  the  Agreement,  and  pleaded  the  Accompt  stated,  and 
set  forth  the  several  Meetings  in  order  to  it ;  and  that  it  was  perused  by  the  Plaintifi' 
and  a  Friend  before  it  was  sealed,  and  by  him  approved,  and  he  consented  to  it :  But 
it  appearing  to  the  Court  upon  the  Hearing,  that  the  Accompt  was  made  up  of  Interest 
upon  Interest,  they  set  it  aside,  and  ordered  the  Parties  to  go  to  a  new  Accompt  ah 
Origlne. 

[S.  C.  suh  nom.  Combs  v.  Proud,  1  Chan.  Cas.  54.] 

[101]  Rand  versus  Cartwright. 

Anno  16  Car.  2  [16fi4-C5]. 

A  man  made  a  voluntary  Grant  of  his  Lands,  and  afterwards  he  mortgaged  the 
same  Lands.  Upon  a  Tryal  at  Law  against  the  Mortgagee,  the  first  Deed  was  found 
fraudulent ;  and  afterwards  he  to  whom  that  Deed  was  given  exhibits  his  Bill,  to 
redeeni  upon  Payment  of  the  Money  to  the  Mortgagee,  and  it  was  decreed  ;  That  tho' 
the  first  Deed  was  fraudulent,  because,  quoad  the  Mortgage-Money,  and  pro  tanto. 
it  was  voluntary,  yet  it  was  good  as  to  the  Equity  of  Redemption,  and  would  pass 
it ;  for  a  voluntary  Deed  is  good  against  the  Party  who  made  it.  and  against  his  Heir, 
the'  not  against  a  Mortgagee. 

[S.  C.  1  Chan.  Cas.  59.] 

K1NNER.SLEY  versus  Paisueit. 
Anno  16  Car.  2  [1664-65]. 

The  Plaintiffs  were  Legatees,  but  their  Legacies  were  not  to  be  paid  until  they 
attain  their  respective  Ages  of  21  Years;  and  because  they  had  no  Maintenance  in 
the  mean  time,  they  exhibit  their  Bill  by  their  Guardian,  setting  forth  this  Matter, 
and  praying  that  the  Executor  might  allow  them  Maintenance. 

[102]  The  said  Executor  demurred,  for  that  the  Plaintili's  were  under  Age,  and 
their  Legacies  not  yet  due,  and  so  had  no  Cause  of  Suit ;  but  the  Demurrer  was  over- 
ruled. 

[S.  C.  sub  nom.  Rennesy  v.  Parrot,  1  Chan.  Cas.  60.] 

WooLLETT  versus  Roberts. 

Anno  16  Car.  2  [1664-65]. 

At  the  He<iring  this  Cause,  the  now  Plaintiff  offered  to  give  in  Evidence  a  Bill, 
formerly  exhibited  against  him  by  the  now  Defendant.  It  was  objected.  That  the 
Bill  ought  not  to  be  given  in  Evidence,  unless  the  Plaintiff'  could  prove  that  it  was 
exhibited  by  the  Order,  Direction,  and  Privity  of  the  Defendant ;  for  any  Man  may 
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file  a  Bill  in  the  Name  of  another :  And  the  Court  was  of  Opinion,  That  it  should 
not  be  read,  unless  it  was  so  proved. 

[S.  C.  1  Chan.  Cas.  64.] 

Drake  versus  The  Mayor  of  Exon. 

Anno  16  Car.  2  [1664-65]. 

The  Lessor  made  a  Lease  for  Years,  and  covenanted  with  the  Lessee  and  his  Assigns, 
that  he  would  renew  the  Lease.  The  Lessee  became  a  Bankrupt,  and  afterwards 
the  Commissioners  of  Bankrupts  assigned  this  Covenant  to  the  Plaintift',  who  brought 
his  Bill  against  the  Lessor  to  have  the  Be-[103]-nefit  thereof,  and  that  ho  might  be 
compelled  to  renew  the  Lease.  The  Case  was  referred  to  Justice  Wyndham  and  Baron 
Turner,  and  they  certified  that  the  Plaintiff  ought  not  to  be  reUeved  :  and  so  he  was 
dismissed.  But  Serjeant  Newdigate  told  Mr.  Keck,  who  was  of  Counsel  for  the 
Defendant,  That  it  had  been  ruled  in  this  Court,  That  Commissioners  of  Bankrupts 
might  assign  an  Equity  of  Redemption  of  a  Mortgage  :  But  this  may  be  a  Question, 
because  the  Statutes  of  Bankruptcy  do  enable  them  to  assign  the  Benefit  of  Conditioiis 
which  are  to  be  performed,  but  not  Conditions  which  are  forfeited. 

[S.  C.  1  Chan.  Cas.  71.] 

Love  versus  Baker  &  Al. 
Anno  16  Car.  2  [1664-65]. 

Both  the  Defendants  brought  a  joint  Action  at  Leghorne  against  the  Plaintiff, 
and  had  there  arrested  his  Goods ;  and  the  Defendant  Baker  being  now  here,  and  the 
other  at  Leghorne,  and  a  Bill  being  filed  against  them,  Baker  put  in  liis  Answer,  and 
it  was  ordered,  That  a  Subpoena  being  left  with  him,  should  be  good  Service  on  the 
other  Defendant  who  was  at  Leghorne,  and  thereupon  an  Attachment  for  want  of 
Answer,  and  so  an  Injunction  to  stay  Proceedings  at  Leghorne. 

[104]  Now  the  Defendants  moved  to  dissolve  that  Injunction,  and  insisted  that 
it  was  a  new  Case  :  And  the  Lord  Chancellor  being  of  Opinion  that  it  might  be  a 
dangerous  Case  to  stay  Proceedings  there ;  it  was  answered.  That  all  Parties  might 
have  Justice,  and  be  fully  heard  in  this  Court,  but  that  the  Plaintifl'  would  be  without 
Remedy  if  Distresses  proceed  at  Leghorne,  and  the  Defendants  should  get  the  Pos- 
session of  all  his  Goods  there. 

Thereupon  the  Court  declared,  they  would  advise  with  the  Judges ;  and  after- 
wards declared,  that  they  were  of  Opinion,  that  the  Injunction  ought  to  be  dissolved  : 
But  all  the  Barons  were  of  another  Opinion.  And  as  to  the  Objection,  That  an  In- 
junction did  not  he  to  Foreign  Jurisdictions,  nor  out  of  the  King's  Dominions  ;  it 
was  answered,  That  the  Injunction  was  not  to  the  Courts  there,  but  to  the  Party  who 
was  the  King's  Subject. 

[Mews'  Dig.  Shipping,  A,  XXVI,  1,  d.    S.  C.  1  Chan.  Cas.  67  ;  2  Freeman,  125. 
Held  over-ruled,  Portarlington  v.  Soulby,  1834,  3  My.  &  K.  104.] 

[105]  Hayn  versus  Hayn  &  Al. 
Anno  17  Car.  2  [1665-66]. 
Pending  the  Suit,  and  after  Replication,  and  before  Issue  joined,  the  Defendant 
got  a  Release  from  the  Plaintiff',  and  at  the  Hearing  brought  a  Witness  to  prove  it. 

It  was  insisted  for  the  Plaintiff-,  That  this  Release  could  not  be  produced  m  Lvidence, 
because  the  Reality  of  it  could  not  be  tried,  for  it  might  be  fraudulent,  or  obtained  by 

The  Court  off"ering  a  Tryal  at  Law  upon  any  such  Issue,  it  was  objected.  That  an 
Issue  ought  to  be  first  joined  in  this  Court  upon  a  Point  to  be  tried  here,  before  the  Court 
coidd  direct  a  Trval  at  Law.  j      j  *i    ». 

After  Consideration  upon  this  Point,  both  at  the  Bar  and  Bench,  it  was  ordered  that 
the  principal  Cause  sliould  stay,  and  that  a  new  Bill  should  be  exhibited  against  the 
Release,  so  that  the  Truth  of  it  might  be  examined,  and  both  Causes  to  be  heard  together. 

[3  Chan.  Rep.  19.] 
0.  I.— 26 
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[106]  Stephens  versus  Baily. 
Anno  17  Car.  2[16G5-66]. 

Lessee  for  another  Man's  Life  contracts  with  the  Phiintiti'  fur  a  .Sum  of  Money  to 
convey  an  Estate  to  him,  but  dies  before  the  Conveyance  was  perfected. 

The  Defendant,  being  tlie  Heir  of  the  Lessee  pur  auter  Vie,  enters,  and  holds  the 
Land  as  Special  Occu{)aiit  ;  and  a  Bill  being  brought  against  him  to  perfect  the  Assur- 
ance, he  demurred  to  it.  and  it  was  insisted  for  him.  That  he  was  in  possession  as  an 
Occupant,  and  so  was  not  privy  to  his  Father  who  made  the  Contract. 

Maynard  on  the  other  Side  argued.  That  an  Occupant  is  liable  to  an  Action  of  Waste, 
and  that  was  the  Dean  of  Worcester's  Case  ;  and  that  an  Occupant  was  bound  by  this 
Agreement  in  Equity  :  That  the  Plaintiff,  who  was  out  of  his  Money,  ought  to  have 
Relief  :  That  where  a  Man  contracts  for  the  Purchase  of  Lands,  and  dies  before  the 
Assurance  is  executed,  the  Heir  of  the  Vendor  stands  trusted  for  the  Purchaser,  and  is 
compellable  in  this  C'ourt  to  execute  the  Estate  to  him,  and  that  Trusts  here  are  of 
another  Nature  than  Uses  are  at  Common  Law  :  That  a  Covenant  doth  [107]  not 
bind  an  Occupant  at  Law,  because  the  Estate  which  he  possesseth  by  the  Occupancy 
is  not  A.ssets  in  Law  ;  but  here  it  is  a  Tru.st  :  That  if  a  Copyholder  takes  Money,  and 
covenants  to  convey,  his  Heir  is  not  bound  at  Law,  yet  this  Court  will  compel  him. 

So  in  this  Case,  the  Lands  are  bound  bv  the  Agreement  in  whose  Hands  soever  thev 
fall. 

Mr.  Finch  for  the  Defendant  insisted,  That  this  was  not  like  the  Case  of  a  Copyholder  ; 
for  the  Lord  is  bound  to  admit  the  Heir,  and  then  he  is  in  by  Descent,  and  he  may  have 
an  Ejectment  before  Admittance :  'Tis  more  like  the  Case  of  one  seised  in  Fee,  who 
contracts  to  sell,  and  dies  before  any  Assurance,  and  without  Heir,  so  that  his  Lands 
escheat  to  the  Lord  :  This  Court  will  not  compel  that  Lord  to  convey  to  the  Vendee. 
But  Maynard  said.  The  Reason  was,  because  by  such  Conveyance  the  Lord  would  lose 
his  ancient  Services  which  were  due  before  the  Lands  escheated. 

To  which  it  was  replied.  That  this  did  not  seem  to  be  a  tolerable  Reason,  because 
the  Lord  might  make  such  a  Conveyance  reserving  the  ancient  Services.  But  it  being 
referred  to  Justice  Tyrrill,  he  certified,  That  having  advi-[108]-sed  with  the  Judges, 
he  was  of  Opinion  that  the  Defendant  ought  to  answer  ;  and  so  it  was  ordered. 

Hamden  versus  Brewer. 
Anno  18  Car.  2  [16GG-67]. 

Richard  Hamden  made  the  Plaintiff  and  his  Widow  Joint  Executors  of  his  Will,  but 
upon  this  Condition,  That  if  his  Widow  married,  her  Executorship  should  cease,  and  then 
the  Plaintifl'  should  be  sole  Executor. 

A  Bill  was  exhibited  by  the  Executors,  and  an  Answer  put  it,  and  several  inter- 
locutory Orders  made,  and  amongst  the  rest,  an  Order  by  Consent,  to  refer  the  whole 
Matter  in  Difference  to  the  Arbitration  of  another  Person.  Then  the  Widow  died 
[1  Married,  see  1  Chan.  Rep.  77],  and  now  the  Question  was.  Whether  there  could  be 
any  farther  Proceedings  on  this  Bill,  or  whether  there  must  be  a  Bill  of  Revivor  1  And 
it  being  referred  to  the  Chief  Justice  Bridgman  upon  this  Point,  he  was  of  Opinion, 
That  there  must  be  a  Bill  of  Revivor.  Serjeant  Fountaine  opposed  it ;  but  notwith- 
standing a  Bill  of  Revivor  was  brought,  and  it  was  to  revive  all  the  former  Proceedings, 
and  particularly  that  Order  made  by  Consent. 

[109]  To  this  Bill  the  Defendant  demurred,  for  that  it  sought  to  revive  the  Order 
made  by  Consent,  to  which  the  Woman  was  a  Party,  and  she  being  married  since  her 
Executorship,  her  Consent  was  determined ;  and  upon  Debate,  the  Demurrer  was 
allowed. 

[S.  C.   1  Chan.  Cas.   77.] 

Crisp  &  Ax.  versus  Spranger  &  Wistwood. 
Anno  19  Car.  2  [1667-68]. 
The  Plaintiffs  being  Infants,  exhibited  their  Bill  against  the  Defendants  as  Executors 
in  Trust  for  them,  and  it  was  to  have  an  Accompt  of  the  Profits  of  the  Estate  with  which 
they  were  entrusted.     The  Case  was  thus  : 

The  Defendant  Westwood,  both  at  the  time  of  the  Death  of  the  Plaintiff's  Testatrix, 
and  long  before,  had  employed  a  Farm,  part  of  her  Estate,  for  her  Use  and  Benefit 
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in  fatting  Cattle.  After  her  Death,  he  used  the  Farm  as  before,  and  fatted  Cattle, 
and  sent  them  to  Spranger,  the  other  Executor,  to  sell  ;  which  he  did,  and  laid  out  the 
Money  in  lean  Cattle,  which  he  sent  back  to  Westwood,  who  received  them,  and.fatted 
them  on  the  said  Farm,  and  afterwards  sold  them  at  several  Markets.  [HO]  Westwood 
became  insolvent,  and  it  was  now  endeavoured  to  charge  Spranger  with  the  Money 
which  he  had  actually  received  for  the  fat  Cattle,  and  for  which  he  had  given  .several 
Receipts,  upon  this  Rule,  That  every  Trustee  ought  to  be  charged  with  his  own  Receipts  ; 
and  thereupon  it  was  decreed.  That  each  Executor  should  be  charged  for  what  he  had 
respectively  received  :  This  was  by  the  .Master  of  the  Rolls. 

Serjeant  Maynard  not  satisfied  with  this  Decree,  said.  It  was  no  Derastavit  for  one 
Executor  to  pay  or  deliver  over  the  Testator's  Estate  to  another  Executor,  because 
each  hath  a  Title  to  the  whole  ;  and  here  was  nothing  done  by  Spranger  but  what  was 
for  the  Benefit  of  the  Estate.  That  he  ought  not  to  be  charged  with  the  Money  for  the 
fat  Stock,  when  he  had  returned  it  to  the  Estate  in  lean,  but  that  the  other  Executor 
ought  to  be  answerable  for  the  whole. 

Afterwards  this  Cause  was  re-heard  before  the  Lord  Chancellor,  the  Master  of  the 
Rolls  being  present ;  and  Serjeant  Maynard  insisted.  That  Spranger  being  not  liable 
at  Law,  ought  not  to  be  so  in  Equity  :  That  if  this  Decree  should  stand,  no  Trusteee 
could  be  safe  :  That  the  Farm  was  in  Westwood's  Ma-[lll]-nagement  when  the  Testatrix 
died,  and  after  her  Deatli  continued  still  in  him  who  was  a  near  Relation  both  to  her  and 
the  Children.  'Tis  true.  Spranger  acted  as  an  Executor,  but  he  is  not  to  be  charged, 
because  there  is  no  Breach  of  Trust  ;  and  an  Executor  is  a  Trustee,  as  well  to  disjwse 
as  to  receive  ;  and  that  he  did  not  break  his  Trust  in  selling  fat  Cattle,  since  he  laid 
out  the  Money  upon  the  lean  Stock  to  be  fatted  on  the  same  Land,  which  were  actually 
delivered  to  Westwood,  and  taken  into  his  Possession. 

Serjeant  Fountaine  on  the  other  Side  argued.  That  Spranger  did  suspect  West- 
wood's  Sufficiency,  and  therefore  ought  to  have  kept  the  Money,  and  not  bought  lean 
Cattle  for  him  :  That  if  two  Trustees  give  Receipts,  they  shall  be  both  charged,  tho' 
they  did  not  actually  receive  the  Money.  See  Towly  ver.  Chaloner,  Cro.  312,  contra. 
As  to  the  fat  Cattle,  the  Value  of  them  before  they  were  sold,  and  the  Money  afterwards, 
was  Assets  in  Spranger's  Hands  to  charge  him  by  any  Creditors  to  whom  he  was  liable, 
and  this  by  receiving  the  Money  for  which  they  were  sold  ;  and  the  Executors  are  not 
bound  to  manage  the  Farm  as  in  the  Life-time  of  the  Testatrix,  but  upon  the  first 
Op-[112]-portunity  to  turn  the  Stock  into  .Money. 

Lord  Chancellor. — Since  the  Farm  was  in  Westwood's  Possession  when  the  Testatrix 
died,  if  the  Cattle  had  afterwards  died,  or  had  not  been  sold.  Spranger  had  not  been 
chargeable.  It  must  certainly  be  good  Husbandry  for  the  Executors  to  sell  the  fat 
Cattle,  and  to  buy  lean  ;  and  Spranger  hath  committed  no  Fault  in  what  he  did. 

As  to  the  Allegation,  That  where  the  Receipts  can  be  distinguished,  each  Trustee 
is  to  be  charged  with  .so  much  as  he  received  ;  it  is  very  true  :  But  Spranger  ought  not 
to  be  charged  with  his  Receipts,  because  he  laid  out  the  Money  for  Stock  to  be  fatted  on 
the  same  Farm,  which  was  afterwards  disposed  by  Westwood  ;  and  did  so  order,  and 
declare  and  explain  the  former  Decree  made  in  this  Cause  accordingly. 

[113]  Miller  &  Ux.  versus  Kendrick  &  Vylbtt. 
Anno  19  Car.  2  [1667-C8]. 

William  Kendrick,  seised  of  Lands  in  Fee  worth  £90  per  Annum,  settled  the  same 
to  the  Use  of  Thomas,  his  eldest  Son,  for  Life,  Remainder  to  Trustees  for  9G  Years, 
if  Thomas  should  so  long  live,  to  preserve  contingent  Remainders  ;  Remainder  to 
Martha,  the  Wife  of  Thomas,  for  Life,  for  her  Jointure  ;  Remainder  of  these  and  all 
other  his  Lands,  of  wliich  Thomas  was  Tenant  for  Life,  to  the  first  Son  of  Thomas 
in  Tail  Male,  with  divers  Remainders  over  :  In  which  Settlement,  there  was  a  Power 
for  Thomas  at  any  Time  during  his  Life,  by  any  Writing,  &c.,  to  limit  and  appoint 
the  said  Lands  of  £90  per  Annum  to  any  other  Wife,  that  Thomas  should  have,  for  Life, 
or  to  any  of  his  younger  Child  or  Children,  or  to  any  other  Person  for  their  Use,  so 
as  such  Appointment  be  made  to  commence  after  the  Death  of  Martha,  and  for  the  Life 
or  Lives  only  of  such  Child  or  Children,  and  for  their  Maintenance. 

Thomas  had  Issue  Martha,  now  the  Wife  of  the  Plaintiff  Miller,  and  another 
Daughter,  and  one  Son,  the  Defendant  Kendrick;  and  having  no  other  [114]  Way 
to  make  Provision  for  his  Daughters,  he  in  May  1657,  for  the  natural  Love  and  Affection 
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which  he  bore  to  them,  and  for  their  Education  and  Maintenance,  grants,  bargains 
and  sells  these  Lands  to  Vylett,  to  Have  and  to  hold  to  him  and  his  Assigns  for  the  Lives 
of  his  said  Daughter  Martha  and  her  Sister,  &'c.,to  commence  after  the  Death  of  Thomas, 
and  Martha  his  Wife  ;  whereas  the  Power  given  to  him  was,  That  he  might  limit 
it  to  them,  to  commence  after  the  Life  of  Martha  his  Wife  only. 

And  now  the  Plaintiff  suggests,  that  she  had  no  other  Provision  but  what  she 
had  under  tliis  Deed,  and  that  her  Father  apprehended  he  had  well  pursued  the  Power 
which  he  had  to  make  Provision  for  her,  but  that  the  Defendant  taking  Advantage 
that  it  was  not  literally  ])ursued  :  Whereas  it  was  in  Substance  pursued,  and  the  Estate 
granted  to  Vylett  was  not  more,  but  less,  than  Thomas  had  Power  to  grant,  for  he 
had  Power  to  grant  it  to  commence  after  the  Death  of  Martha  his  Wife,  and  he  had 
granted  it  to  commence  after  his  own  Life,  and  the  Life  of  Martha  ;  and  this  Mistake 
did  happen,  by  reason  that  in  the  Settlement  the  Lands  were  limited  to  Thomas  for 
Life,  Remainder  to  Trustees  for  a  Jointure  for  Martha  ;  and  it  was  charged  [115]  iu 
the  Bill,  That  in  Equity  that  Mistake  ought  to  be  rectified,  otherwise  there  would  be 
no  Provision  for  the  younger  Children. 

The  Defendant  Kendrick  demurred,  for  that  the  Deed  of  Settlement  and  Deed 
to  Vylett  were  both  voluntary  ;  and  it  appearing  by  the  Bill,  that  the  Deed  to  Vylett 
was  void  in  Law,  being  defective  in  the  Execution  of  the  Power,  it  ought  not  to  be 
supplied  in  Equity  ;  for  if  such  Defects  should  be  helped  here,  it  would  be  in  vain 
to  employ  Men  of  Skill  to  draw  Conveyances  and  Settlements,  for  any  ^L^n  might  do 
it.  Tis  true,  if  the  Deed  had  not  been  voluntary,  but  in  Consideration  of  ^loney 
really  paid,  it  might  have  been  otherwise  :  Besides,  this  did  not  seem  to  be  a  Mistake, 
but  designedly  done  ;  for  if  the  Estate  had  been  made  to  commence  upon  the  Death 
of  Martha,  then  Thomas  himself  would  have  lost  his  Estate  for  Life. 

The  Court  was  of  Opinion,  That  the  Law  being  against  the  Plaintiff,  Equity  would 
not  help,  but  ordered  to  search  Precedents  ;  and  thereupon  a  Precedent  was  produced 
for  the  Plaintiff,  6  Julii,  40  Eliz.  [1698]  Price  and  his  Wife  against  Green  (viz.)  The 
Father  being  seised  in  Fee,  settled  the  Lands  by  a  Cove-[116]-nant  to  stand  seised  to 
the  Use  of  himself.  Remainder  to  liis  eldest  Son  in  Tail,  reserving  a  Power  to  himself 
to  make  Leases  of  part  of  it  for  40  Years  ;  who  accordingly  made  a  Lease  for  the  Benefit 
of  a  younger  Cliild,  which  came  by  Assignment  to  the  Plaintiff,  and  which  the  eldest 
Son  would  have  avoided,  because  the  Power  was  not  well  raised  by  a  Covenant  to 
stand  seised.  But  it  appearing  to  the  Court,  that  the  eldest  Son  was  greatly  advanced 
by  the  Father,  and  that  the  Conveyance  which  was  by  Covenant  to  stand  seised,  was 
intended  to  be  by  Livery  ;  and  being  advised,  that  it  would  be  as  well  by  Covenant 
to  stand  seised,  the  Court  did  decree,  That  the  Plaintiff'  should  hold  till  the  Defendant 
evicted  him  by  Law  ;  and  did  decree  likewise.  That  the  Defendant  should  admit  the 
Power  to  make  the  Lease  good  in  Law,  if  he  did  not  prove  an  Entail  paramount  that 
Settlement. 

[117]  Baker  versus  Helllit. 

Anno  19  Car.  2  [1667-68]. 

The  Heir  of  the  Mortgagor  exhibited  his  Bill  against  the  Assignee  of  the  Mortgage, 
setting  forth.  That  he  had  bought  in  several  Incumbrances  for  a  very  small  Considera- 
tion, and  would  now  subject  tiie  Lands  for  the  Payment  of  more  than  he  had  really 
advanced  :  Therefore  he  prayed.  That  the  Defendant,  who  was  an  Attorney,  might 
set  forth  what  he  had  justly  paid  to  buy  in  those  Incumbrances,  and  that  the  Plaintiff 
might  be  relieved,  &c. 

The  Defendant  for  Answer  sets  forth.  That  he  did  not  desire  more  than  what  was 
really  due  :  But  as  to  that  part  of  the  Bill  wliich  sought  a  Discovery  of  what  he  had 
really  paid,  he  demurred,  and  insisted.  That  he  ought  not  to  answer  ;  for  if  he  bought 
in  tlie  Incumbrances  for  less  than  was  due,  there  was  no  Reason  the  Plaintiff  should 
have  any  Benefit  of  the  Bargain  ;  and  upon  Debate,  the  Demurrer  was  allowed. 

[118]  Hakding  versus  Nelthkope. 
Anno  19  Car.  2  [1667-68]. 
The  Defendant  purchased  several  Lands  charged  with  a  Rent  of  £40  per  Annum, 
and  sold  part  thereof  for  a  valuable  Consideration  to  the  Plaintiff  ;  and  covenanted. 
That  the  same  were  free  from  all  Incumbrances  done  or  committed  by  him. 
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Afterwards  the  Grantee  of  the  Rent  distrained  on  these  Lands  for  the  Arrearages 
of  the  Rent.  Now  tho'  tliis  was  not  an  Incumbrance  within  his  Covenant,  yet  the 
Plaintiff  exhibited  his  Bill  to  be  relieved,  for  that  the  Vendor  knowing  tlie  "incum- 
brance, and  concealing  it.  he  by  Fraud  brought  the  Plaintiff  to  purchase,  and  therefore 
he  ought  to  indemnify  liim  against  this  Incumbrance.  The  Lord  Keeper  inclined 
to  relieve  him,  because  the  Vendor  did  know  the  Lands  were  charged  with  the  Rent, 
and  it  was  a  Fraud  to  sell  them  without  discovering  that  Incumbrance  :  Like  the  Case 
in  Croke,  where  a  counterfeit  Stone  was  sold  for  a  Jewel,  knowing  it  to  be  counterfeit ; 
it  was  held  that  an  Action  of  Debt  would  lie.  And  now  in  the  principal  Case,  a  Tryal 
at  Law  was  directed  to  try,  whe-[119]-ther  the  Vendor  did  know  that  the  Lands  were 
charged  with  the  Rent  when  he  sold  them  ;  so  that  if  it  was  found  that  he  did  know  it, 
the  Court  seemed  to  incline  that  lie  ought  to  be  relieved,  because  he  was  drawn  in  by 
a  Fraud  to  make  the  Purchase. 

H.4\NTRY  versus  Trollop. 

Anno  19  Car.  2  [1667-68]. 

The  Defendant  pleaded  to  the  Bill ;  which  Plea,  upon  hearing  the  Cause,  was  over- 
ruled, and  the  Defendant  was  ordered  to  perfect  her  Answer  upon  Interrogatories  : 
And  afterwards  upon  a  Motion  it  was  ordered.  That  she  should  have  a  Copy  of  the 
Interrogatories,  and  answer  by  the  Advice  of  Counsel.  And  tho'  on  the  other  Side 
it  was  insisted,  That  this  was  against  the  Course  of  the  Court,  for  any  Person  who  was 
to  be  examined  on  Interrogatories,  to  answer  by  Advice  of  Counsel ;  yet  upon  Debate 
the  Matter  was  settled.  That  she  should  have  a  Copy  of  the  Interrogatories,  and  answer 
by  Adwe  of  Counsel ;  and  so  it  hath  been  practised  in  like  Gases  since. 

[120]  D.\ECY  versus  Darcy. 
Anno  20  Car.  2  [1668-69]. 

The  Plaintiff  was  eldest  Son  by  a  second  Venter,  and  had  a  Rent-charge  of  £200 
well  settled  on  liim  :  and  the  Defendant  was  the  eldest  Son  by  the  first  Venter.  The 
Bill  was  to  be  relieved  for  tliis  Rent-charge  of  £200  per  Annum,  for  which  there  was 
half  a  Year  then  in  Arrear ;  suggesting.  That  the  Defendant  did  not  keep  any  Stock 
upon  the  Ground,  but  converted  the  same  into  Tillage,  so  that  there  was  not  sufficient 
for  the  Plaintiff  to  distrain,  and  that  he  was  without  Remedy,  but  in  Equity,  and  there- 
fore prayed  a  Decree  against  the  Defendant  for  the  Arrears  and  growing  Payments. 
To  which  the  Defendant  demurred,  for  that  the  Lands  being  only  charged  with  the 
Rent  at  Law,  there  was  no  Equity  to  charge  the  Person  of  the  Defendant.  But  because 
it  was  further  alledged  in  the  i5ill.  That  there  was  a  legal  Defect  in  the  Assurance, 
which  ought  to  be  made  good  in  Equity,  it  being  made  upon  a  good  consideration ; 
therefore  the  Demurrer  was  over-ruled. 

Then  the  Defendant  answered,  and  denied  that  he  always  converted  the  Lands 
to  Tillage,  or  that  the  same  were  [121]  not  open  to  a  Distress  ;  but  said,  That  there 
had  been  often  a  Stock  worth  £2-50  upon  the  same. 

Upon  hearing  the  Cause,  the  only  Equity  insisted  on  was,  That  the^  Defendant 
employed  all  the  Lands  to  Tillage,  and  kept  no  Cattle  on  the  same.  The  Court  would 
be  attended  mth  Precedents. 

If.  One  Precedent,  20  Jan.  1666,  between  Seymour,  Boreman,  and  Yate;  (viz.) 
Thomas  Yate  the  Father,  John  Yate  the  Son,  and  Francis  the  Grandson.  The  Bill 
w;is  grounded  on  an  Agreement  upon  the  Marriage  of  John  Yate,  with  Francis  his  first 
Wife,  by  a  Tripartite  Indenture,  15  Cor.  1  [1 639-40],  by  which  Thomas  was  made  Tenatit 
for  Life,  Remainder  in  Tad  to  John,  who  had  Issue  by  thac  Marriage  the  Defendant,  liis 
eldest  Son.  The  said  John  did  afterwards,  upon  the  Marriage  with  Elizabeth  his 
second  Wife,  and  Mother  of  Francis  the  then  PlaintiiT,  covenant  co  levy  a  Fine,  to  the 
Intent  that  Elizabeth  might,  after  the  Death  of  Thomas  and  the  said  John,  have  and 
receive  £150  per  Annum  out  of  the  Lands  for  her  Life ;  and  if  he  should  have  Heirs 
Males,  then  those  Heirs  Males  should  have  another  £150  out  of  the  Lands  [122]  during 
the  Life  of  Ehzabetli ;  and  after  her  Decease,  the  Heirs  Males  of  his  Body  and  ot 
Elizabeth  should  have  £.'500  per  Annum,  with  a  Clause  of  Distress  and  a  Covenant  to 
make  further  Assurance.  ^,-    ,     ,       ,,  ,       n-  i  * 

John  died  in  the  Life-time  of  Thomas,  Iiis  Father ;  then  Ehzabeth  sold  her  Right 
to  the  £150  to  the  Plaintiff  Boreman  ;  then  Thomas  died,  and  the  Lands  descended  to 
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the  Defendant  .as  Heir  to  the  Grandfather,  being  the  eldest  Son  of  Jolin  l)y  the  first 
Venter,  and  he  had  all  the  Deeds,  and  refused  to  pay  the  lients,  pretending  the  Lands 
were  not  sufficient,  and  that  the  Limitation  was  defective  in  Law  ;  and  that  the  Lands 
lay  intermixt  with  others,  and  the  Boundaries  confused,  so  that  the  Plaintiff'  could  not 
distrain  :  Therefore  prayed  Kehef,  and  to  discover  and  set  forth  the  Boundaries  and 
the  Rents  arrear,  and  that  the  same  might  be  decreed,  i-c. 

The  Defendant  in  his  Answer  set  forth,  That  the  proper  Remedy  was  at  Law,  and 
that  Boreman  had  not  a  good  Title,  because  the  Grantee  for  Life  did  not  attorn,  and  so 
the  conveyance  of  the  Rent  to  him  from  Elizabeth  was  not  good. 

[123]  ^11  the  first  Hearing,  a  Commission  was  directed  to  settle  the  Boundaries  ;  and 
the  Commissioners  certified.  That  it  was  done,  and  that  the  present  Rent  was  but  £70 
per  Annum.  On  the  second  Hearing  the  Point  was.  That  tho'  the  Limitation  of  £150 
per  Annum  was  defective  in  Law;  for  Francis  being  not  named  in  the  Limitation, 
that  being  to  the  Heirs  Males,  and  he  was  not  Heir  Male,  for  John  his  Father  had  a 
Son  by  another  Venter,  the  now  Defendant ;  yet  the  Court  was  of  Opinion,  That  by 
the  true  Meaning  of  the  Marriage  Agreement,  the  Plaintiff'  Francis  is  a  Pei.son  well 
de-scribed  to  take  the  Rent,  and  yet  to  be  relieved,  and  the  Rent  to  be  paid  to  the 
Plaintiff'  during  the  Life  of  Ehzabeth. 

The  Difference  between  these  Cases  was  (viz.).  In  the  principal  Case,  the  Rent  was 
well  limited  to  the  Plaintiff  Darcy  in  Point  of  Law,  by  the  Name  of  the  Son  of  the 
second  Venter,  and  he  might  distrain  ;  but  in  Boreman's  Case,  h'e  had  not  any  Remedy 
at  Law  for  want  of  an  Attornment,  and  by  reason  tlie  Lands  lay  intermixt :  Nor  liad 
Francis,  the  other  Plaintiff  any  Remedy  at  Law,  because  he  was  not  Heir  Male  to  his 
Father,  but  the  Defendant  by  another  Venter  was  his  Heir  Male ;  yet  they  were 
relieved. 

[124]  Another  Precedent,  22  Junii  1644,  Terrers  ver.  Noby.  ff.  An  Annuity  was 
devised,  and  by  the  same  Will  the  Lands  were  devised  to  another  ;  this  being  a  Rent- 
Seek,  and  without  Seisin,  and  no  Power  of  Distress,  and  the  Devisee  of  the  Lands 
having  promised  to  pay  the  Annuity,  the  Court  did  decree  him  to  give  Seisin  of  the 
Rent. 

And  now  in  the  principal  Case  it  was  in.sisted  for  the  Plaintiff,  That  here  was  a 
Defect  of  Distre.?,?,  and  that  the  arrears  of  £200  per  Annum  were  now  £1000  and  the 
Land  but  £200  per  Annum  ;  But  the  Court  declared.  That  unless  there  was  a  Fraud 
to  hinder  the  Plaintiff  from  distraining,  they  could  not  give  Relief  here ;  and  that  it 
should  be  referred  to  a  Tryal  at  Law,  whether  there  was  any  Fraud  or  not ;  and  a 
Tryal  was  thereupon  directed. 

[125]  Se.\I5oiirn  versus  Chilston. 
Anno  20  Car.  2  [1668-69]. 

The  Plaintiff's  Father  and  Mother  in  their  own  Right  were  seised  in  Fee  of  the 
Lands  in  Question,  in  which  one  Price  had  an  Estate  for  Life ;  and  in  the  Year  1 643, 
they  covenanted  to  levy  a  Fine  thereof  to  the  Use  of  the  Father  and  Mother  for  Life, 
and  to  the  longest  Liver  of  them,  Remainder  to  their  first  Son  (viz.  the  Plaintiff),  in 
Tail-Male,  with  several  Remainders  over  :  The  Father  survived,  and  then  (as  the  Bill 
suggests)  forged  another  Deed,  declaring  the  Uses  of  the  Fine  to  be  to  the  Father  and 
Mother,  and  to  the  Survivor  of  them,  and  to  his  or  her  Heirs,  under  which  Deed  the 
Defendant  purchased  the  Lands  of  the  Father,  who  is  since  dead ;  and  Price,  the 
Tenant  for  Life,  being  still  Hving,  the  Plaintiff  exhibited  liis  Bill,  to  perpetuate  the 
lestiraony  of  his  Witnesses  to  prove  the  true,  and  to  disprove  the  forged  Deed. 

The  Defendant  demurred  to  the  Bill,  for  that  he  was  a  real  Purchaser  under  the 
pretended  Deed,  believing  it  was  a  true  and  real  Deed ;  and  tliereforc  inasmuch  as  it 
was  to  draw  under  Examination  a  Matter  of  Forgery  against  a  [126]  dead  Person  wlio 
could  not  answer  for  himself,  and  to  get  Aid  to  impeach  a  real  Purchaser  ;  the  De- 
fendant did  insist  upon  it,  that  he  ought  not  to  answer,  nor  the  Plaintiff  be  permitted 
to  proceed  any  farther. 

And  upon  Debate  it  appearing,  that  the  Tenant  for  Life  was  still  Hving.  so  that  the 
Plaintiff  could  not  try  his  Title  at  Law  ;  and  that  this  Court  is  obliged  in  Justice  to 
preserve  a  Title  at  Law,  which  by  such  Impediment  could  not  at  present  be  tried,  the 
Demurrer  was  over-ruled. 
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Langton  versus  Ashley. 
Anno  20  Car.  2[16G8-69]. 

Ashley  became  a  Purchaser  from  a  Person  who  had  conveyed  the  purchased  Lands 
to  one  Tracy,  in  Trust  for  the  Payment  of  all  his  Debts,  and  had  a  conveyance  both 
from  the  Person  liimself,  and  from  the  Trustee  Tracy. 

The  Plaintiff  being  one  of  the  Creditors,  exhibits  "his  Bill  against  Ashley,  as  being  a 
Purchaser  under  that  Trust  to  pay  Debts,  &c. 

It  was  insisted  for  Ashley,  That  the  ('onveyance  to  Tracy  being  general  [127]  (viz.). 
for  Payment  of  all  his  Debts,  who  made  the  Conveyance,  and  none  of  liis  Creditors 
b(ung  Parties  to  it,  that  it  was  revocable  at  liis  Pleasure,  and  merely  voluntary ;  and 
that  it  had  been  so  adjudged  by  the  Lord  Keeper  Coventry,  that  such  Conveyances 
are  ambulatory  ;  and  that  if  a  Man  make  a  Conveyance  to  another  in  Trust,  to  "pay  all 
his  Debts  mentioned  in  a  Schedule,  and  all  other  his  Debts,  that  as' to  all  the  Debts, 
bc^^ides  those  mentioned  in  the  Schedule,  such  Conveyance  is  fraudulent  against  a 
Purchaser. 

But  for  the  Plaintiff  it  was  insisted.  That  if  the  Deed  to  Tracy  was  revocable  by 
the  Party  that  made  it,  yet  Ashley  purchasing  under  that  Conveyance,  had  now  con- 
firmed it. 

Pitt  versus  Scarlett. 
Anno  21  Car.  2  [1669-70]. 

The  Plaintiff  brought  a  Bill  against  the  Defendant,  as  Executor  of  the  Obligor,  to 
discover  Assets,  and  to  compel  the  Payment  of  tlie  Debt. 

The  Defendant  denuu-rcd,  for  that  the  Plaintiff  had  brought  an  Action  against  him 
at  Law ;  to  which  the  Defendant  had  pleaded  J'lenr  Administra-[l2S]-i'i/-  J^nt  the 
Demurrer  was  overruled,  and  the  Defeijdant  ordered  to  answer  without  Payment 
of  Costs. 


Booth  versus  Sanctry. 
Anno  21  Car.  2  [1669-70]. 

The  Plaintiff  was  indebted  to  the  Defendant  by  "Bond,  and  one  Brown  was  indebted 
to  the  Plaintiff ;  Brown  gave  a  Judgment  to  the  Defendant  for  the  Debt  which  was 
owing  to  him  by  the  Plaintiff,  and  the  former  Bond  was  deUvercd  up,  and  a  new  Bond 
given  by  the  Plaintiff,  I'liat  he  would  pay  the  Money,  if  Brown  did  not.  Afterwards 
the  Defendant  promised  the  Plaintiff,  That  if  at  his  own  Charge  In;  would  extend 
Brown's  Lands,- he  would  deliver  up  the  new  Bond  ;  and  it  being  jjroved  that  he  did 
make  such  a  Promise,  and  that  he  did  at  liis  own  Charge  extend  the  Lands,  the  Bond 
was  ordered  to  be  delivered  up,  tho'  the  P^xtcnt  would  not  satisfy  the  Debt ;  and  Brown 
became  insolvent. 

[129]  Clanvill  Krstts  Jennings. 
Anno  21  Car.  2  [1669-70]. 

The  Bill  was  to  be  relieved  against  two  Bonds,  one  given  by  the  Plaintiff,  and  another 
by  his  Wife;  the  Defendant  telling  tlie  Plaintiff,  That  his  Wife  (who  was  his  Kins- 
woman) was  a  good  Fortune,  and  that  he  would  help  her  to  the  Plaintiff  for  a  Wife. 
for  which  he  must  give  him  something  for  his  Pains  :  Wbevcupoii  the  PlaiiuilT  gave 
him  a  Bond  of  £400  with  a  condition  to  pay  £200  on  a  certain  Day  ;  and  .-ifterwards 
the  Defendant  went  to  the  Woman,  and  got  another  Bond  from  her  of  the  same  Penalty, 
aud  upon  the  same  Terms  :  and  the  Equity  was.  That  this  was  a  Cheat,  for  neither 
Husband  or  Wife  had  any  Fortime. 

But  the  Defendant  proved,  that  the  Plaintiff  had  £1200  with  his  Wife,  and  there- 
fore insisted,  that  the  Bond  given  by  him  was  good ;  biU  the  Woman  being  cheated  : 
for  that  her  Husband  bad  no  Estate,  but  was  a  broken  Merchant,  her  Bond  was  ordered 
to  be  delivered  up,  and  cancelled. 
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[130]  Attorney  General  versus  Sir  George  Sands. 

In  tlie  Exchequer,  Anno  21  Car.  2  [1669-70]. 

Sir  Riilph  Freeman  purchased  a  Lease  for  Years  of  several  Manors,  and  afterwards 
purchased  tlie  Inheritance  in  the  Name  of  Sir  George  Sands,  who  was  his  Son-in-Law, 
in  Trust  for  Sir  Ralpli  and  liis  Heirs.  Sir  Ralph  by  Will  apjuiintcd.  That  Mr.  Freeman, 
whom  he  made  his  Executor,  and  Sir  George  Sands,  should  join  in  a  f'onveyance  of 
Part  of  the  Estate  to  Freeman  Sands,  and  other  Part  to  George  Sands,  the  two  Sons  of 
Sir  George  Sands,  and  to  their  Heirs,  the  Residue  to  all  and  every  of  the  Sons  of  Sir 
George  by  his  then  Wife,  and  to  their  Heirs  who  should  be  living  at  the  Time  of  the 
Death  of  the  Testator  ;  at  whose  Death,  Sir  George  had  two  Sons  then  living,  viz. 
Freeman  and  George  Sands,  but  afterwards  he  had  another  Son  named  Freeman 
Sands. 

Mr.  Freeman  the  Executor  renounced,  and  afterwards  Administration  was  granted 
to  Sir  George  Sands,  no  Conveyance  being  made  either  of  the  Lease  or  the  Inheritance 
to  George  Sands  the  Son,  by  his  Father  Sir  George,  who  had  both  the  Term  and  In- 
heritance in  [131]  Trust  for  his  said  Son  by  the  Will  of  his  Grandfather  as  aforesaid. 

Freeman  Sands  killed  George  his  Brother,  and  was  afterwards  attainted,  and  exe- 
cuted for  the  said  Murder. 

The  Question  was,  Whether  either  of  these  Trusts,  either  of  the  Lease  or  the  In- 
heritance, were  forfeited  by  this  Attainder  of  Felony,  to  the  King,  of  whom  the  Lands 
were  held,  who  by  his  Attorney  sued  .Sir  George  in  the  Exchequer  on  the  Equity-side 
to  answer  the  Profits,  supposing  the  Trusts  to  be  forfeited  by  the  Felony. 

The  Case  was  several  Times  argued  at  the  Bar,  and  at  the  Bench  by  Hale  Chief 
Baron,  and  by  Baron  Turner  ;  Rainsford  being  removed  into  the  King's-Bench,  and 
Atkyns  disabled  by  Age  ;  and  both  argued,  that  this  Trust  was  not  forfeited.  They 
both  agreed,  That  Cestui  que  Trust  in  Fee  or  in  Tail  forfeits  the  same  by  an  Attainder 
in  Treason,  and  that  the  Estate  was  executed  in  the  King  by  the  Statutes  27  H.  8, 
vap.  10,  and  33  H.  8. 

That  an  Alien  who  is  Cestui  que  Trust  of  any  Estate,  such  Trust  belongs  to  the  King  : 
And  the  Chief  Baron  said.  That  it  was  the  Opinion  of  the  Judges  in  Holland's  Case, 
in  which  he  was  of  Counsel  Anno  23  Car.  1  [1647-48],  that  an  Alien  [132]  hath  no 
Capacity  to  purchase  but  for  the  King's  Use 

As  to  the  King's  Debt,  both  by  the  Common  Law,  and  by  the  Practice  of  this  Court 
which  is  part  of  that  Law,  Cestui  que  Trust,  being  indebted  to  the  King,  he  shall  have 
Execution  of  this  Trust ;  for  before  the  Statutes  4  H.  7,  c.  1 7,  and  1 9  H.  7,  c.  5,  there  are 
many  Precedents  in  the  Reign  of  K.  Henry  the  Sixth,  that  the  Writ  ni  Extendi  facias, 
for  levying  the  King's  Debt,  was  not  only  on  the  Lands  of  the  Debtor,  InU  of  any  other 
Person  whatsoever  who  was  seised  to  his  Use  ;  and  the  Interest  of  the  King's  Debt 
did  attach  upon  the  Power  which  his  Debtor  had  to  revoke  a  Settlement  which  he 
had  made  of  his  Estate.  Pasc.  4  Jac.  [1600],  Ford's  Case:  A  Sectu-ity- taken  in  Trust 
for  a  Recusant,  is  liable  to  the  King's  Debt  of  £20  per  Month  :  So  that  where  the  King's 
Debtor  hath  the  profitable  Part  of  the  EsUite,  the  King  shall  not  lose  his  Debt  by  any 
Fiction  of  Law. 

It  was  also  agreed.  That  the  Trust  of  the  Inheritance  could  not  be  forfeited  for 
Felony  :  And  this  the  Court  held  clear,  and  cited  3  Rep.  Marquiss  of  Winchester's 
Case;   12  Rep.  12;     5  Ed.  4,  2  ;  2  Cro.  513. 

[133]  That  if  an  Inheritance  is  forfeited  for  Felony,  it  must  escheat  to  the  Lord  for 
want  of  a  Tenant.  But  here  can  be  no  such  want,  because  the  Cestui  que  Trust  is 
Tenant;  and  therefore  till  the  Statute  19  H.  7,  cap.  15,  the  Lord  could  not  seise  the 
Lands  of  which  the  Villain  was  Cestui  que  Use. 

Now  if  it  should  be  demanded.  What  will  become  of  this  Trust  if  Cestui  que  Trust 
die  wthout  Heir  1  'Tis  answered,  That  in  such  Case  the  Lands  will  be  discharged  of 
the  Trust  :  As  if  Tenant  in  Fee  of  a  Rent  die  without  Heir,  or  is  attainted  of  Felony, 
the  Land  is  discharged  of  the  Rent. 

'Tis  true,  a  Lease  in  gross,  the  Trust  thereof  shall  be  forfeited  for  Felony,  or  upon 
an  Outlawry  in  a  personal  Action,  but  not  a  Lease  to  attend  the  Inheritance.  Earl 
of  Somerset's  Case;  Hob.  Dacomb's  Case;  2  Cro.  Babington's  Case;  Sir  Walter 
Rawleigh's  Case. 

A  Lease  for  Years,  if  'tis  of  never  so  long  Continuance,  and  assigned  in  Trust  for 
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J.  S.  and  his  Heirs,  yet  it  shall  go  to  his  Executors ;  lor  Trusts  are  ruled  according 
to  the  Course  of  Courts  of  Equity. 

A  real  Chattel  vested  in  the  Wife  survives  to  her  Husband,  but  not  the  Trust  of 
such  a  real  Chattel.     Co.  Lit.  69. 

[134]  So  if  Cestui  que  Trust  binds  himself  and  his  Heirs  in  a  Bond,  this  Trust  is  not 
Assets  in  his  Heir,  tho'  this  hath  been  questioned  in  my  Lord  Hyde's  Time  ;  but  clearly 
the  Trust  of  a  Lease  for  Years  is  Assets  to  charge  an  Executor  in  Equity  ;  but  a  Trust 
of  a  Term  to  attend  tho  Inheritance  goes  to  the  Heir,  and  not  to  the  Executor,  for  'tis 
only  a  Shadow  kept  on  foot  to  answer  some  Purposes,  and  hath  a  great  Resemblance 
to  the  Case  of  Charters  and  Deeds  which  go  with  the  Inheritance  to  the  Heir  ;  but  if 
granted  over,  the  Parchment  and  Wax  shall  go  to  the  Grantee  and  liis  Executors. 
4  H.  7,  10. 

In  the  principal  Case,  the  Trust  of  the  Lease  is  not  forfeited  to  the  King,  because 
the  Lease  it  self  was  never  in  Freeman  Sands,  who  was  attainted  of  the  Felony,  nor 
the  Trust  in  him  as  a  Chattel  ;  for  in  such  Case  he  must  be  either  Executor  or  Ad- 
ministrator to  George  his  Brother  ;  and  it  was  never  the  Intent  of  the  Testator  that 
the  Lease  and  the  Inheritance  should  be  confounded,  but  kept  separate. 

Besides. Freeman  could  not  have  the  Trust  but  as  Heir  to  George,  and  as  long  as 
he  had  the  Inheritance  in  him,  and  no  longer.     Judgment  against  the  King's  Attorney. 

[Mews'  Dig.  Criminal  Law,  B,  I,  1 .  S.  C.  3  Ch.  Rep,  33  ;  Hard.  488  ;  Freeman,  129. 
See  Barrow  v.  Wadkin,  1857,  24  Beav.  1  ;  Sharp  v.  St.  Sauver,  1871,  L.  R. 
7  Ch.  353.] 

[135]  PoREY  versus  JuxON. 
Anno21Car.  2[lG69-70]. 

The  Bill  was  against  the  Defendiint  Sir  William  Juxon,  as  Executor  of  the  late 
Archbishop  of  that  Name  ;  and  sets  forth.  That  he  had  the  next  presentation  to  the 
Mastership  of  St.  Crosse,  and  that  in  his  Life-time  he  did  direct  Sir  William  to  give  it 
to  Dr.  Porey. 

Upon  the  Hearing,  the  Lord  Keeper  directed  a  Tryal  at  Law,  Whether  this  was  a 
Trust  in  Sir  William  Juxon  the  Executor  or  not  1  And  at  the  Trval  the  Court  de- 
clared. That  a  Trust  might  arise  by  Parole,  or  that  the  Executor  might  be  a  Trustee 
by  the  Will  of  the  Testator,  tho'  it  was  not  mentioned  in  the  written  Will  :  And  a 
Verdict  was  found  for  Dr.  Porey. 

Seymour  versus  Nosworthy. 

Anno  21  Car.  2  [1669-70]. 

The  Defendant  pleaded.  That  he  was  a  purchaser  for  a  valuable  Consideration  : 

But  this  was  ruled  to  be  no  good  Plea,  because  he  did  not  plead  the  Purchase  niade 

from  one  of  the  Plaintiff's  Ancestors  ;  for  a  Purchase  [136]  from  a  Stranger  who  might 

have  no  Title,  was  heldMio  good  Plea  ;  and  the  Defendant  was  ordered  to  answer. 

DOLBEN  &  Al.  versus  PrittbiaN. 
Anno  21  Car.  2  [1669-70]. 
Lands  being  devised  by  Mr.  Houghton  for  the  PaymeiU  of  his  Debts,  the  Creditors 
exhibit  their  Bill  against  the  Heir  and  Executor  to  have  the  Lands  sold,  and  had  a 
Decree  for  that  Purpose.  And  now  the  Creditors  by  Book  and  by  Simple  Contract 
move  to  have  Interest  for  their  Debts,  which  had  been  proved  before^  the  Master, 
and  to  be  standing  out  above  twelve  Years,  alledging  that  there  was  sufficient  to  pay 
all.  But  it  was  denied  by  the  Court,  for  that  Shopkeepers  sold  their  Goods  at  a  Price 
accordingly,  when  they  were  not  paid  in  ready  Money. 

[137]  Day  versus  Hester. 
Anno  22  Car.  2  [1670-71]. 
The  Bill  was  to  have  an  Accompt  of  a  Partnership  ;  to  which  the  Defendant  con- 
sented, upon  Condition,  the  Plaintiff  would  seal  the  Indenture  of  Partnership,  and 

pav  £330.  ,  .     •„      1   1    T  J     * 

"  The  Matter  was  referred  to  Sir  Justinian  Lawin,  to  see  the  PlauUiff  seal  the  Indenture 

and  to  state  the  Accompt.  ,       ,     ir 

Afterwards  he  made  his  Report,  That  the  Parties  had  submitted  to  refer  the  Matters 
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in  Dillereuce  to  Arbitrators,  and  if  they  could  not  agree,  then  to  an  Umpire  ;  who, 
instead  of  taking  care  to  settle  the  Indenture  and  the  Accompt,  did  award.  That  the 
Partnership  should  he  dissolved,  and  that  the  Defendant  should  pay  back  the  £330. 
And  the  Master  having  grounded  his  Report  upon  this  Award  of  the  Umpire,  the  De- 
fendant excepted  to  it,  as  grounded  upon  an  Extrajudicial  Award  of  Tilings  not  in 
Ditference,  and  contrary  to  the  Bill  and  Answer,  and  Order  of  the  Court;  for  which 
Reason  he  excepted  likewise  against  the  Award,  and  the  Exceptions  were  allowed. 

[138]  WiaxHALL  versus  Carter. 
Anno  22  Car.  2  [1G70-71]. 

This  was  a  Bill  of  Revivor,  where  the  principal  Cause  was  heard,  and  an  Issue 
directed  to  be  tried,  and  afterwards  one  of  the  Plaintiffs  died  before  the  Tryal  ;  yet  it 
went  on,  and  a  Verdict  against  the  Defendant. 

Now  the  Plaintiff  in  the  Bill  of  Revivor  prayed  to  have  all  the  Proceedings  revived, 
and  the  Benefit  of  the  Verdict. 

The  Defendant  by  his  Answer  sets  forth,  That  the  Plaintiff's  Witnesses  were 
examined  in  the  first  Cause  twice  to  the  same  Thing,  which  was  irregular  ;  and  that 
a  Witness  examined  in  the  Cause  in  this  Court,  and  at  the  Tryal,  swore  Matters  varying 
from  what  he  had  sworn  in  this  Court,  and  so  prayed  he  might  have  a  new  Tryal. 

The  Plaintiff  replied,  That  she  was  Executrix  to  her  Husband,  and  was  entitled 
to  the  Bill  of  Revivor,  and  did  demur  to  so  much  of  the  Answer  as  did  set  forth  the 
pretended  Irregularity  in  the  Examination  of  the  Witnesses  in  the  Original  Cause  : 
And  as  to  the  Variation  of  the  Evidence  Viva  voce  at  the  Tryal,  and  what  had  been 
deposed  here,  she  insisted.  That  it  ought  not  to  [139]  he  set  forth  in  an  Answer  to  a 
Bill  of  Revivor ;  and  upon  hearing  Counsel  on  both  Sides,  the  Demurrer  was  allowed. 

HoLCOMB  versus  Rivis. 
Anno  22  Car.  2  [1670-71]. 

The  Defendant  and  one  Collins  were  Factors  for  the  Plaintiff  in  Spain  before  the 
Year  1G54,  and  in  that  Year  they  sent  him  an  Accompt  to  London,  in  which  they 
charged  themselves  with  several  of  the  Plaintiff's  Goods  remaining  there  in  Specie. 
Afterwards  (viz.  in  the  Year  1656),  there  happen"d  to  be  an  Embargo  on  English 
Ships  and  Goods  which  were  in  Spain,  and  all  those  Goods  were  seised,  and  the  De- 
fendants imprisoned.  And  now  (Collins  being  dead)  a  Bill  was  exhibited  against 
the  Defendant,  being  the  other  surviving  Factor,  to  have  an  Accompt  of  those  Goods  ; 
to  wliich  Bill,  the  Executrix  of  the  dead  Man  was  not  made  a  Party. 

It  was  insisted  for  the  Defendant,  That  by  reason  of  the  said  Seisure  and  Imprison- 
ment he  could  not  accompt,  having  lost  liis  Books  in  the  Seisure,  and  never  seen  them 
since  ;  and  that  he  had  been  twice  in  England  with  the  [140]  Executrix  of  Collins 
since  the  Embargo,  and  that  she  was  made  no  Party ;  and  that  in  this  length  of  Time 
it  would  be  hard  to  draw  him  into  an  Original  Accompt. 

The  Court  declared  and  resolved  for  Law,  That  tho'  amongst  Merchants  Jus  accre- 
scendi  hath  no  Place,  yet  the  surviving  Factor  is  to  accompt  for  what  was  made  or 
received  by  liimself  or  Co-factor  ;  and  yet  it  was  agreed  in  this  Case,  that  an  Accompt 
lies  against  the  Executrix  of  the  dead  Factor  :  And  it  was  ordered.  That  since  there 
was  no  Exception  to  the  Accompt  which  was  sent  thither,  nor  any  till  after  the  Seisure, 
that  therefore  the  Defendant  should  only  accompt  for,  and  satisfy,  what  had  been 
made  by  Sale  of  the  Goods  in  the  former  Accompt  before  the  Seisure,  and  that  he 
should  not  be  charged  for  more  than  what  upon  his  own  Oath  he  should  declare  to 
have  made. 

[S.  C.  sub  nom.  Hohtcomb  v.  Rivers,  1  Chan.  Cas.  127.] 

[141]  Gladwin  &  Al.  versus  Savill. 

Anno  22  Car.  2  [1670-71]. 

The  Plaintiffs  and  the  Defendant  were  all  Creditors  of  one  Steer,  who  was  a  Lead- 
Merchant,  and  who  on  19  Jan.  18  Car.  2  [1667],  was  declared  a  Bankrupt ;  and  the 
Commissioners  assigned  his  Estate  to  the  Plaintiff  and  others  in  the  Month  of  October 
Anno  19  Car.  2  [1667]. 
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The  Defendant  was  tlien  in  Possession  of  this  Estate,  and  refusing  to  deliver  it 
to  the  Assignees,  they  brought  their  Ejectment. 

Now  tho'  the  Deed  under  which  the  Defendant  held  the  Landswas  dated  in  February, 
after  Steer  was  declared  a  Bankrupt,  yet  the  Plaintiffs  were  non-suit.  Then  they 
brought  a  Bill,  to  discover  whether  the  Defendant  did  not  know  at  the  Time  of  execut- 
ing his  Deed,  that  Steer  had  committed  an  Act  of  Bankruptcy,  and  so  to  set  forth 
the  Fraud  of  obtaining  the  Deed,  and  to  have  a  new  Tryal. 

The  Defendant  pleaded  his  Deed,  and  that  Steer  was  really  indebted  to  him  at 
the  Time  it  was  executed,  and  demanded  Judgment,  whether  he  should  [142]  discover 
any  thing  to  weaken  his  Title  1    And  upon  long  Debate  the  Plea  was  allowed. 

Butler  versus  Coot. 
Anno  22  Car.  2  [1670-71]. 

The  Plaintiii's  being  Legatees,  exlaibit  their  Bill  against  the  Defendants,  who  were 
Executors,  to  have  an  Account  of  the  Testator's  Estate,  and  that  their  Legacies  might 
be  paid. 

The  Defendants  submit  to  the  Judgment  of  the  Court,  whether  they  may  not 
retain  their  own  Legacies  in  the  first  Place  ;  and  if  so,  there  will  not  be  sufficient  Assets 
to  pay  the  Plaintiffs  Legacies.  But  it  was  decreed.  That  after  Debts  are  discharged, 
all  Legacies  shall  be  paid  in  Proportion  so  far  as  the  Estate  will  extend^  and  not  like 
the  Case  at  Common  Law,  wliere  Executors  may  retain  their  own  Legacies,  or  pay 
him  who  first  gets  Judgment. 

[143]  Gascoigne  versus  Sturt. 
Anno  22  Car.  2  [1670-71]. 

The  Bill  was  to  have  a  Judgment  vacated,  by  Vertue  whereof  a  Lease  was  extended. 
and  sold  by  the  Sherifi'  to  one  Parker  in  Trust  for  the  Defendant,  who  had  obtained 
the  Judgment,  and  that  the  same,  together  with  the  Bill  of  Sale  made  by  the  Sheriff, 
might  be  set  aside,  and  an  Accompt  of  the  Profits  since  the  Sale,  and  likewise  that  the 
Possession  may  be  restored,  it  being  alledged,  that  the  Lease  was  of  a  far  greater  Value 
than  what  was  really  due  on  the  Judgment. 

The  Defendant  demurred  to  the  Bill,  for  that  'tis  not  consistent  with  the  Eules 
of  Equity,  after  Judgment  executed  by  Seisure  of  a  ChattelJ.,ease  dvily  appraised, 
and  sold  by  the  Sheriff,  to  dispossess  a  Purcliaser  for  a  valuable  Consideration,  but 
upon  a  bare  Pretence,  That  the  Lease  is  of  greater  Value  than  what  was  due  upon  the 
Judgment,  and  than  what  it  was  appraised  and  sold  for  by  the  Sheriff,  who  is  an  in- 
different Party  ;  neither  did  the  Plaintiff'  offer  by  his  Bill  to  reimburse  the  Defendant 
what  he  really  paid  for  the  Purchase  :  And  [144]  the  Defendant  denied  by  his  Answer, 
that  he  used  any  indirect  Means  with  the  Sheriff"  to  have  the  Lease  sold  at  an  under 
Value. 

But  it  was  ordered.  That  the  Plaintiff'  should  reply  to  the  Answer  notwithstanding 
the  Demurrer,  and  proceed  to  examine  Witnesses,  and  hear  the  Cause  ;  so  the  Demurrer 
was  over-ruled,  but  without  Costs  :  And  upon  the  Hearing,  the  Defendant  was  decreed 
to  accompt,  and  to  reconvey. 

John  H.vnbury,  next  friend  of  Anna-Maria    Hanbury,  PlaintifT, 
ver.  Theophilum  W.\lker,  Defendant. 

Anno  22  Car.  2  [1070-71]. 

The  Plaintiff  as  Grandfatlier,  and  next  Friend  of  the  infant  Mary  Hanbury, 
exhibited  his  Bill  to  call  the  Defendant  to  an  Accompt,  as  well  for  the  personal  Estate, 
as  for  the  Rents  and  Profits  of  the  real  Estate  of  the  said  Infant,  suggesting  that  the 
personal  Estate  was  of  the  Value  of  £5000,  and  the  real  Estate  £500,  and  that  the 
Defendant,  who  claimed  the  Guardianship  at  Law  as  Great-Uncle  by  the  Mother's 
Side,  was  a  Batchelor,  and  that  he  failed  in  liis  Estate,  and  became  a  Journey-[145]  im>n 
to  another,  and  that  he  was  a  Person  disaffected  to  the  Doctrine  and  Discipline  of  the 
established  Church,  and  did  conceal  the  Infant  from  the  Plaintiff  and  his  Wife,  and 
endeavoured  to  instruct  her  in  a  separate  Way  from  the  Church,  and  therefore  was 
not  a  fit  Person  to  educate  her,  or  to  have  the  Care  of  herEstate. 

The  Defendant  demurred,  for  that  by  the  Law  he  hath  a  Right  to  the  Guardianship 
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of  the  Infant  during  her  Minority,  he  being  the  next  fif  Kin  by  the  Mother's  Side,  who 
can  have  no  Benefit  by  the  Death  of  the  said  Infant ;  and  that  the  Plaintiff'  having 
no  manner  of  Right  to  the  Guardianship,  or  to  the  said  Infant's  Estate,  cannot  give 
the  Defendant  a  Diseharge  ;  and  therefore  he  ought  not  to  be  compelled  to  give  any 
Accompt  to  him  of  the  said  Infant's  Estate. 

But  it  was  ordered.  That  the  Defendant  shall  answer  to  so  much  of  the  Plaintiff's 
Bill  as  demands  an  Aeeompt  of  the  Infant's  Estate,  and  where  she  is,  and  how  she  is 
educated,  but  without  t'osts  ;  and  this  is  to  be  wthout  Prejudice  to  the  legal  Riglit 
of  the  Defendant,  both  as  to  the  Custody  of  the  Infant,  and  the  Management  of  her 
Estate  ;  but  that  he  may  proceed  to  take  [146]  Care  of  the  said  Estate  for  her  Benefit  : 
And  afterwards  the  Defendant  having  answered,  the  Court  ordered  him  to  accompt 
yearly,  but  saw  no  Cause  to  make  him  give  Security,  till  there  was  a  plain  and  apparent 
Fault  in  his  Management  of  his  Estate. 

HiGGiNS  wrsus  Town  of  Southampton. 
Anno  22  Car.  2  [1G70-71]. 

The  Plaintid  was  Heir  at  Law" to  John  Mills,  who  in  the  Year  IC^G,  devised  £37 
per  Aimum  to  Charitable  Uses,  to  be  issuing  out  of  his  Manor  of  Wolston  ;  and  a  Decree 
was  made  for  that  Purpose,  to  which  the  Plaintiff  excepted,  for  that  the  Manor  was 
held  in  Capite,  and  so  the  Testator  could  charge  only  two  Parts  in  three  by  his  Will, 
which  would  not  amount  to  £37  per  Annum. 

Afer  a  long  Argument,  and  many  Cases  cited  (viz.),  Montague's  Case  in  the  Court 
of  Wards,  and  Gro.  Car.  Ascough's  Case  ;  the  Court  was  of  Opinion,  That  the  whole 
was  chargeable  by  the  Will,  and  that  by  Vertue  of  the  Stat.  43  Eliz.  Of  Charitable  Uses, 
which  was  an  enabling  Statute,  and  that  the  Testator  liad  only  mistaken  the  Manner 
[147]  of  the  Conveyance,  for  if  he  had  done  it  by  Grant,  it  had  been  good  for  the  wlK)le  ; 
and  being  by  Will,  the  Statute  made  it  a  good  Appointment  for  the  whole  in  like  manner. 

Lloyd  Mil.  versus  Lord  Powys. 
Anno  22  Car.  2  [1671]. 

The  Plaintif?  exhibited  a  Bill  against  the  Father  of  the  now  Defendant,  and  revived 
it  against  the  Defendant  as  his  Son  and  Heir,  wliich  was  afterwards  dismissed  with 
Costs  :  And  the  Question  was.  Whether  the  Defendant  should  have  the  Costs  expended 
by  his  Father  in  the  Suit,  before  the  Proceedings  were  revived  1  And  it  was  ruled. 
That  he  could  not,  for  they  were  dead  with  the  Person. 

[S.C.Dick.  IG;  3Rep.  Ch.  65.] 

[148]  Wilson  versus  B.vrton  &  Al. 
Anno  23  Car.  2  [1671-72]. 

The  Plaintiff  being  Impropriator  of  a  Rectory,  sued  the  Defendants  in  the  Spiritual 
Court  for  detaining  his  Tythes,  and  thereupon  they  obtained  a  Prohibition,  and  the 
Plaintiff  declared  ;  and  the  Cause  being  at  issue  to  be  tried  at  York  Assizes,  the  Parties 
agreed  to  refer  it,  and  enter'd  into  Bonds  of  £200  Penalty  to  stand  to  an  Award.  After- 
wards the  Plaintiff  countermanded  the  Reference,  and  thereupon  the  Bond  was  put 
in  Suit  against  him  ;  and  now  he  exhibited  his  Bill,  to  be  relieved  against  the  said  Bond 
and  Penalty. 

It  was  insisted  for  the  Defendant,  That  no  Relief  could  be  had  in  this  Cause,  because 
it  was  a  wilful  Breach  of  the  Plaintiff,  and  not  like  the  Case  of  a  Failure  to  pay  Money 
on  the  Day,  because  Payment  of  the  Money  at  another  Day,  with  Damages  in  the  mean 
time,  makes  a  Recompence  for  the  Failure  ;  but  here  the  Plaintiff,  by  his  wilful  Revoca- 
tion, hath  sulimitted  to  pay  the  Penalty  wliich  he  had  bound  himself  to  pay. 

[149]  But  Sir  John  Churchill  insisted  for  the  Plaintiff,  That  this  Court  liad  relieved 
in  the  like  Gases.  Whereupon  the  Master  of  the  Rolls  granted  an  Injunction  against 
the  Penalty,  and  directed  a  Tryal  to  try  what  the  Defendants  were  damnified  by  the 
Countermand. 

Strickland  iwsus  L.\ske. 
Anno  2-1  Car.  2  [1672-73].         • 

A  Lease  was  made  in  the  Year  1640,  to  several  Persons  in  Trust,  to  raise  Money 
for  several  Uses,  &c.,  and  the  Overplus  to  be  to  the  Heir  of  the  Lessor. 
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The  Plaintifi,  as  Nephew  and  Heir  of  the  Lessor,  exliibited  his  Bill  by  his  Guardian 
in  the  Year  1663,  to  have  an  Accompt  of  the  Profits,  and  died  ;  and  the  now  Plaintiff, 
being  his  Brother,  revives  the  Suit  by  his  Guardian  ;  and  the  Accompt  was  settled, 
and  there  being  £93  Surplus  in  the  Hands  of  the  Defendants,  the  same  was  decreed 
to  be  paid  unto  him,  being  then  about  the  Age  of  19  Years,  wliich  Money  was  paid 
accordingly. 

Afterwards,  when  the  nowPlaintiff  came  of  Age,  he  administer'd  to  hi.s  [150]  Brother, 
and  exhibited  anOriginal  Bill  against  the  Lessor,  without  takingNotice  of  the  frjrnierSuit. 

The  Defendants  plead  the  Decree,  and  Payment  of  the  £93  in  Bar  of  this  Bill  ;  but 
it  was  over-ruled,  by  which  it  appears.  That  tho'  the  Plaintifi  had  an  Accompt  as  Heir, 
yet  he  might  have  it  again  as  Administrator. 

Porter  versus  Hubert. 
Anno  24  Car.  2  [1672-73]. 

The  Plaintiff's  Father,  in  the  Year  1636,  mortgaged  the  Manor  of  Alfarthing  to 
one  Dawes  for  £5000.  The  Mortgagee  enter'd  in  the  Year  1041,  no  Interest  being 
paid  in  those  five  Years,  and  he  enjoyed  it  till  the  Year  1649,  and  then  died. 

After  whose  Death,  his  Executors  assigned  the  Mortgage  to  tlie  Defendant's  Father, 
who  enjoyed  the  Lands  till  the  Y'ear  1663,  and  he  having  charged  the  same  vfiih  £5600, 
died. 

In  the  Y'ear  1667,  the  Plaintiff  brought  a  Bill  to  redeem  ;  the  Cause  was  heard 
two  Y'^ears  afterwards,  and  a  Redemption  decreed,  and  the  Interest  from  1642  to  1648 
to  be  moderated  at  £4  per  Cent.,  and  the  Defendant  to  accompt  for  the  Profits. 

[151]  From  this  Decree  made  by  the  Master  of  the  Rolls,  the  Defendant  appealed 
to  the  Lord  Keeper  Bridgman,  who  being  assisted  by  Justice  Moreton,  Tyrrell,  and 
Wild,  ordered  the  Interest  to  be  set  against  the  certain  Profits,  but  the  Defendant  to 
accompt  for  the  casual  Profits  ;  and  that  the  Interest  of  the  £5000  from  1641  to  1649, 
should  be  made  Principal,  at  which  Time  the  Assignment  was  made,  and  Interest  to 
be  computed  for  the  whole  from  that  Time. 

The  Plaintiff  acquiesced  under  this  Decree  four  Years,  and  then  appealed  to  the 
Lord  Chancellor  Sliaftsbury,  who  upon  hearing  the  Cavise  declared,  That  no  Assignee 
of  a  Mortgage  should  be  in  a  better  Condition  than  the  Mortgagee  himself,  and  ruled 
Interest  to  be  paid  only  for  the  £5000  from  the  Time  it  was  lent. 

And  as  to  the  Abatement  of  the  Interest,  it  was  alledged,  That  there  was  an  Ordin- 
ance made  in  the  Y'ear  1653,  which  gave  Power  to  the  Court  to  abate  Interest  in  those 
troublesome  Times,  between  the  Y'ears  1642  and  1648,  as  the  Circumstances  of  the 
Case  should  require. 

But  Mr.  Keck  argued.  That  it  ouglit  to  be  at  £6  per  Cent,  from  1636,  the  Time  the 
Money  was  lent,  for  that  [152]  the  Act  made  in  the  Year  1660,  to  settle  Interest  at 
£6  per  Cent,  look'd  back  to  all  Contracts  made  before  that  Time  ;  and  that  it  was  the 
constant  Practice  in  the  Exchequer  to  allow  that  Interest,  he  being  over-ruled  in  it 
himself,  when  he  insisted  on  an  Abatement,  by  the  Lord  Chief  Baron  Hale,  who  drew 
that  Act. 

But  the  Lord  Chief  Justice  Yaughan  argued  for  the  total  taking  away  all  Interest 
between  1642  and  1648,  because  most  Men  buried  their  Money  in  tlmse  Days,  and 
made  no  Interest  of  it ;  and  the  Reason  was,  because  they  might  command  it  as  Occasion 
served,  which  if  lent  upon  a  Mortgage  they  could  not  do. 

The  Court  directed  an  Accompt,  both  of  Casual  and  Accidental  Profits,  from  the 
Year  1641. 

Anno  1689. 

[153]  Cooper  rersus  Cooper. 
February  1,  at  the  Rolls. 
John  Cooper,  the  Grandfather  of  the  Complainant,  made  a  Mortgage  of  Lands  in 
Fee  to  one  Hatfeild ;  the  Mortgagor  Cooper  had  two  Sons,  John  and  Edmond,  and 
he  devised  the  Equity  of  Redemption  to  his  yotmgcst  Son  Edmond,  and  his  Heirs, 
and  soon  after  died.  Edmond  entered  into  the  mortgaged  Lands,  and  enjoyed  the 
same  two  Years,  and  then  he  died,  leaving  a  Son  an  Infant.  After  the  Death  of  Edmond, 
his  elder  Brother  John  entered  on  these  Lands,  and  having  Occasion  for  Money,  he 
joined  with  the  Mortgagee  in  an  .Assignment  of  the  Mortgage  to  another  Person,  of 
whom  he  borrowed  a  farther  Sum.  and  which  the  .\ssignee  advanced,  having  no  Notice 
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of  the  Will  of  John  Cooper.  Afterwards  the  Heir  of  Edmond  came  of  Age,  and  then 
he  exhibited  a  Bill,  to  he  let  into  the  Equity  of  Redemption  upon  the  Foot  of  the  first 
Mortgage,  and  that  the  [154]  Assignee  might  discompt  for  the  Profits  upon  that  Foot. 

Hutchins,  of  Counsel  for  the  Complainant,  insisted,  That  the  Assignee  could  be 
in  no  better  Condition  than  tlie  Mortgagee  ;  and  that  if  there  had  been  twenty  Assign- 
ments for  more  Money,  if  the  Mortgagor,  or  he  who  legally  represents  him,  had  not 
joined,  he  shall  not  be  barred,  but  ouglit  to  be  relieved. 

Sir  Charles  Porter,  for  the  Defendant,  insi-sted.  That  he  wa.s  a  Purchaser  for  a 
valuable  Consideration  without  Notice  of  this  Incumbrance  i)y  the  Will,  and  that  he 
had  a  good  Title,  having  taken  an  Assignment  from  the  Mortgagee,  wherein  the  visible 
Heir  of  the  Mortgagor  was  a  Party  ;  and  therefore  if  the  Complainant  would  redeem, 
lie  ought  to  pay  the  whole  principal  Sum,  and  Interest. 

But  the  Court  was  of  Opinion,  That  the  Complainant's  Title  was  not  barred  by  this 
Assignment :  However,  it  was  referred  to  the  Master  to  make  a  Case  of  it ;  and  after- 
ward it  was  argued  chiefly  upon  the  Points  before  mentioned,  and  decreed.  That  the 
Plaintiff  should  be  let  into  the  Equityof  Redemption  upon  the  Foot  of  the  firstMortgage. 

[155]  Joyce's  Case. 
Anno  1689,  at  the  Rolls. 

The  Father  having  a  Son  and  a  Daughter,  made  a  Will,  and  devised  in  these  Words 
following  (viz.), 

And  as  for  my  worldly  Estate  with  which  God  hath  blessed  me,  I  give  my  Daughter 
Ten  Pounds,  to  be  paid  by  my  Executor  ;  and  I  give  her  Ten  Pounds  a- Year  during 
her  Life,  to  be  paid  liy  Quarterly  Payments  :  And  all  the  Rest  of  my  real  and  personal 
Estate  I  give  to  my  Son,  &e. 

The  Defendant  had  imbezil'd  the  personal  Estate,  and  was  gone  into  White-Frier.?  : 
And  now  the  Complainant  exhibited  a  Bill,  to  charge  the  real  Estate  with  the  Payment 
of  this  Annuity  of  Ten  Pounds  a-Year. 

Philips  for  the  Complainant  argued,  That  the  real  Estate  ought  to  be  cliarged 
in  Equity  wifli  the  Payment  thereof,  because  the  Testator  having  the  Prospect  of  his 
whole  Estate  before  him,  did  out  of  it  devise  this  Annuity  to  be  paid  to  his  Daughter  Ijy 
express  Words,  and  that  by  the  Words  following  (viz.),  All  the  Rest  of  my  real  and 
personal  Estate  [156]  1  give  to  my  Son,  &c.,  it  must  be  reasonably  adjudged,  that  he 
intended  his  real  Estate  should  be  charged  with  this  Annuity,  for  the  Words,  All  the 
Rest  of  my  real  Estate,  &c.,  must  import  All  the  Rest  after  the  Annuity  satisfied,  and 
can  have  no  other  Construction. 

The  Court  doubted  of  this  Matter,  but  said.  It  was  reasonable  the  Defendant  should 
give  Security  to  perform  the  Will  :  Which  the  Complainant  haA-ing  not  prayed  in  her 
Bill,  neither  did  she  set  forth,  that  the  Defendant  was  in  a  privileged  Place,  or  that 
there  was  not  a  sufficient  personal  Estate  for  the  Payment  of  this  Annuity,  she  pray'd 
she  might  amend  her  Bill  as  to  these  Matters,  and  that  she  might  have  a  Decree  for 
what  was  now  due ;  which  was  ordered  accordingly. 

[157]  Hillary  Term,   1  Willielmi  [1690]. 

Wright  versus  Carew. 

In  Court. 

The  Complainant  was  a  servant  to  the  Defendant's  Testator  fourteen  years,  and 
having  received  no  Wages,  he  now  exhibited  a  Bill  against  the  Executor  to  discover 
Assets. 

The  Defendant  pleaded  the  Statute  of  Limitations ;  to  which  the  Complainant 
repUed,  and  the  Defendant  joined  Issue ;  and  upon  hearing  the  Cause, 

Sir  Fr.  Winnington  for  the  Complainant  insisted.  That  the  Plea  being  foreign  to 
the  Bill,  and  the  Complainant  liaving  rephed,  and  the  Defendant  joined  Issue  upon 
an  erroneous  Plea,  the  Bill  must  be  taken  as  true,  and  stand  good. 

Then  the  Counsel  for  the  Defendant  asked  him,  ^^'hat  Decree  he  would  have  upon 
such  a  Bill,  which  was  exhibited  for  £75,  upon  an  Accompt  stated,  and  yet  no  Accompt 
was  proved  in  the  cause. 

Curia.  The  Complainant  alledged,  That  he  was  the  Testator's  Servant  fourteen 
Years,  for  which  lie  might  bring  a  Quantum  meruit  against  the  Executor,  [158]  "nd 
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recover  Damages  at  law.  And  tho'  it  is  usual  to  prefer  Bills  to  discover  i\ssets  before 
they  begin  at  Law,  that  if  any  are  discovered,  the  Plaintiff  might  produce  the  Answer 
in  Evidence  at  the  Tryal  at  Law;  yet  in  this  Case,  he  having  proved  no  Sum  certain 
due,  nor  any  demand,  the  Bill  must  be  dismissed  with  Costs,  and  so  it  was  order'd. 

BkRRI.STE   versus   BERRISTE. 

Hillary  Term,  1  Will.  [1G90]. 

William  Berriste  being  possessed  of  a  great  personal  Estate,  and  being  likewise 
seised  of  a  real  Estate,  had  two  Children,  William  and  Mile-s  Berriste ;  and  the  Father 
by  his  Will  appointed,  That  his  Executors  should  see  his  Children  educated,  they  being 
both  Infants  ;  and  he  gave  them  an  allowance  not  exceeding  £15  a-Year  for  the  eldest, 
and  £10  a-Year  for  the  youngest,  until  they  came  of  Age,  and  soon  after  died. 

Thomas  Berriste,  the  Brother  of  the  Te-stator.  afterwards  agreed  with  the  E.xecutors 
to  diet  and  educate  the  Children  of  hi.'^  Brother  William  at  a  lower  rate  ;  and  thereupon 
they  were  placed  wth  him,  and  continued  there  three  Years,  and  then  Thf)mas  died. 

[159]  After  whose  Death.  Mary  Berriste,  his  Widow  and  Executrix,  exhibited  a 
Bill  against  the  Executors  of  William  Berriste,  wherein  she  prays  an  Allowance  of 
£75  for  the  three  Y^ears  Diet  and  Schooling,  &c.,  of  the  said  Iniants. 

The  Defendants  by  their  Answer  confess  the  Allegations  in  the  Bill ;  but  farther 
say.  That  Thomas  Berriste,  the  Complainant's  late  Husband,  and  whose  Executrix 
she  now  is,  was  in  his  Life-time  indebted  to  William  Berriste.  his  Brother,  and  whose 
Executors  they  are,  in  £50  upon  simple  Contract,  which  was  not  yet  paid,  and  which 
they  say  ought  now  to  be  discompted  by  the  said  Complainant  Mary,  his  Executrix,  and 
that  they  ought  not  to  allow  her  so  much  as  the  will  appoint,?  for  the  Education  of 
the  Children,  because  her  Testator  had  agreed  to  diet  and  bring  them  up  at  a  lower 
Rate.     All  which  being  proved  in  the  Cause, 

The  Court  decreed,  and  said.  That  the  Executrix  should  be  allowed  what  the  Father 
had  allotted  for  the  Maintenance  of  his  Children,  if  there  had  not  been  an  Agreement 
proved,  that  her  Testator  woidd  educate  them  at  a  lower  Rate,  and  then  the  Surplus 
shall  go  and  be  for  the  Benefit  of  the  Infants  ;  and  that  the  Executrix  ought  to 
di.scompt  [160]  the  £50,  altho'  it  was  a  debt  upon  simple  Contract  owing  by  her  late 
Husband  the  Testator,  and  the  Payment  or  Discompt  thereof  shall  be  no  Devastavit 
in  her,  if  there  should  happen  to  be  any  Debts  or  Bonds  owing  by  her  Husband  which 
should  afterwards  be  put  in  Suit  against  her,  because  the  Discompt  was  made  for  the 
necessary  Support  of  the  Infants,  and  that  if  it  should  be  otherwise  construed  at  Law 
(viz.),  that  'tis  a  Devastavit,  this  Court  will  protect  her  against  Judgment  recovered 
there  upon  such  Construction. 

Watkins  versus  Steetons. 
Hillary  Term,  1  Will.  [1690]. 

John  Gore  being  seised  in  Fee  of  the  White-Lyon  Inn  in  Temple-Street  in  Bristol, 
had  two  Daughters  (\nz.),  Hannah  married  to  the  Complainant,  and  EUzabeth  to  the 
Defendant  Steeven.s.  The  said  John  (Jore  after  his  Marriage,  and  after  the  Birth  of 
his  said  Daughters,  made  a  voluntary  Conveyance  of  the  said  House,  by  which  he 
settled  the  same  upon  them  equally.  Some  time  afterwards  he  mortgaged  the  House 
to  Steevens  the  Father  for  a  Term  of  Y'eiirs  to  secure  the  Payment  of  £700.  But  having 
Notice  of  the  said  volun-[161]-tary  Conveyance,  the  Mortgagee  took  collateral  Security 
to  indempnify  him  ;  and  having  made  his  Will,  and  liis  Son  Steevens,  the  now  De- 
fendant, Executor  thereof,  he  died.  /Vfter  whose  Death,  the  said  John  Gore  the 
Mortgagor,  upon  the  Marriage  of  his  youngest  Daughter  Elizabeth  with  the  Defendant 
Steevens,  the  Son  of  the  Mortgagee  (and  in  whom  the  Term  was  now  vested  as  Executor 
to  liis  Father),  settles  the  Equity  of  Redemption  thereof  upon  the  Defendant  Steevens 
and  the  Issue  by  that  Marriage.  And  now  the  Question  was,  Whether  this  voluntary 
Conveyance  upon  Notice  shall  be  good  against  the  Defendant,  who  was  a  Purchaser 
for  a  valuable  Consideration,  a.s  the  Counsel  on  both  Sides  agreed  Marriage  to  be  1 

Serjeant  Hutchins  for  the  Defendant  insisted.  That  a  voluntary  Conveyance  is  a 
fraudulent  Conveyance  against  a  Purchaser  for  a  valuable  Consideration,  and  there- 
fore Notice  or  no  Notice  is  not  material  in  such  Case  :  And  the  Court  seemed  to  incline 
to  that  Opinion,  but  persuaded  the  Parties  to  agree,  being  near  Relations,  and  made 
no  Decree. 
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[162]  Anontjius. 
Nota  :  A  Mortgage  in  Fee  was  forfeited,  and  afterwards  tlie  Mortgagee  died  :  and 
now  the  Question  was,  Wlietlier  the  Money  due  on  the  Mortgage  shall  go  to  his  Heir, 
or  Executor  ?  And  it  was  decreed.  That  if  there  are  not  Assets  sufficient  to  pay  the 
Testator's  Debts  and  Legacies,  it  shall  go  to  his  Executor  ;  but  where  there  is  a  personal 
Estate  sufficient  for  the  I'urposes  aforesaid,  it  shall  go  to  the  Heir.  And  this  is  now 
the  constant  IVactioe.  liaviTig  fieen  often  so  decreed  since  that  Time. 

I  Ai.FORD  versus  Earle. 

Lords  Commissioners,  Hillary  Term,  1()89. 

Joseph  Jackson  tlie  Elder  being  possessed  of  a  Term  for  99  Years,  if  John  Jackson 
should  so  long  live,  to  commence  after  the  Death  of  Philip  Jackson,  devLsed  his  Interest 
thereof  to  his  Daughter  Sarah,  in  these  Words  (viz.), 

And  for  my  Interest  in  Barton  Regis,  in  which  I  have  Liberty  by  my  Lease  to 
change  mv  brother  John  Jackson's  Life  for  Nothing  at  any  Time  these  nine  Months, 
I  do  give  unto  my  Daughter  Sarah,  and  do  [163]  desire  that  her  Life  may  be  put  in  for 
my  Brother  John  Jackson's. 

The  Testator  in  the  same  Will  directs.  That  the  Surplus  of  his  Estate,  after  Debts 
and  Legacies  paid,  should  be  divided  amongst  several  Persons  whom  he  made  residuary 
Legatees,  of  which  the  Defendant  Earl  was  one,  who  was  also  the  surviving  Executor. 

About  a  Year  after  the  making  the  said  Will,  the  aforesaid  Joseph  Jackson  surren- 
der'd  the  said  Term  (having  Libeity  by  his  Lease  so  to  do),  and  renewed  it  again  in  his 
own  Name  for  99  Years,  if  Joseph  Jackson  should  so  long  live ;  but  did  not  revoke  his 
Will,  nor  alter  any  of  the  Legacies,  only  he  added  several  Codicils  to  it,  and  died. 

The  Question  now  before  the  Court  was.  Whether  the  De\ise  of  this  Term  to  Sarah, 
who  married  the  Plaintiff"  Alford,  stands  revoked  at  Law  by  the  Surrender  of  the  old 
Lease ;  and  if  .so,  then  whether  the  annexing  the  Codicils  to  his  Will  doth  amount  to  a 
new  l^ublic^Ttion  thereof,  and  so  shall  be  supported  in  Equity  ?  And  it  was  decreed,  that 
tho'  the  surrender  of  the  Lea.se  was  a  Revocation  of  the  Devise  of  the  Term  granted  by 
that  Lease  in  Law,  yet  the  annexing  of  the  Codicils  did  amount  [164]  to  a  new  Publica- 
tion of  that  Will,  and  it  was  decreed  for  the  Plaintiff'  Sarah  accordingly.  See  Beckford 
and  Parncott's  Case,  Cro.  Eliz.  433.  The  same  reported  by  Sir  Francis  Moor,  fol. 
404,  RoU.  Tit.  Devise,  618. 

Bladen  versus  Earl  of  Pembroke. 
Lords  Commissioners,  Michaelmas  Term,  Anno  1690. 

The  late  Earl  of  Pembroke,  upon  his  I\Iarriage,  raised  a  Term  of  Years  out  of  part 
of  liis  Estate,  which  he  settled  upon  Trustees  during  his  own  Life  ;  and  afterwards, 
that  his  Lady  should  receive  the  Rents  and  Profits  thereof  during  her  Life  ;  and  that 
after  her  Death,  the  same  should  remain  to  the  said  Trustees  under  the  yearly  Rent 
of  a  Pepper-Corn,  upon  Trust  to  attend  the  Inheritance,  &:c. 

■  The  said  Earl  did  likewise  raise  another  Term  of  Years  out  of  another  Part  of  his 
Estate  by  Demise  and  Re-demise  ;  and  this  was  to  .secure  £1 300  and  £1 .500  per  Annum, 
to  be  paid  according  to  certain  Marriage-Articles,  and  afterwards  died. 

There  were,  at  the  Time  of  his  Death,  many  Debts  due  and  owing  by  him  on 
[165]  Bonds,  and  more  upon  simple  Contracts  :  And  now,  upon  a  Bill  exhibited  by 
the  said  Creditors,  the  Question  was,  Whether  the  Remainder  of  those  Terms  shall 
be  Assets  in  the  Hands  of  his  Executors  to  pay  the  said  Debts  1 

The  Counsel  for  the  Creditors  insisted.  That  the  Remainder  of  both  the  said  Terms 
shall  be  Assets,  and  subject  in  Equity  to  pay  the  Debts,  and  subject  likewi.se  at 
IkIw  for  the  same  Purpose  ;  and  that  the  legal  Estate  of  both  the  Terms  for  Years  was 
vested  in  the  Executors  of  the  Earl,  notwithstanding  one  of  them  was  aflfected  with  a 
Trust  to  attend  the  Inheritance. 

Those  who  argued  on  the  other  Side  said.  That  even  the  Courts  at  Law  take  Notice 
of  Trusts  ;  and  to  that  Purpose,  there  was  a  famous  Case  before  the  Lord  Ch.  J.  Hale, 
between  Lawrence  and  Beverly,  which  was  thus  : 

ff.  Upon  a  .special  Verdict  (viz.),  one  Mrs.  Care  had  £1000  Portion,  which  was 
given  to  her  by  her  Father,  and  which  was  then  in  her  Brother's  Hands,  with  whom 
Mr.  Beverly  treated,  in  order  to  marry  his  said  Sister ;  and  thereupon  the  Brother 
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covenanted  with  Mr.  Beverly,  That  in  a  short  Time  after  the  Marriage  should  take 
Effect,  he  would  pay  unto  the  said  Mr.  Beverly,  [166]  his  E.vecutors  or  Administrators, 
the  said  £1000  to  the  Intent  the  same  should  be  laid  out  in  a  Purchase  of  Lands, 
&c.,  and  settled  upon  his  Sister  for  Life,  and  afterward  upon  the  Issue  of  that 
Marriage. 

The  Marriage  took  Effect ;  the  £1000  was  not  laid  out  in  a  Purchase  ;  Mr.  Beverly 
owed  several  Debts  ;  and  having  made  a  Purchase,  and  his  Wife  Executri.v,  he  died 
without  paying  his  Debts. 

His  Widow  the  Executri.x  afterwards  received  this  £1000.  and  the  Creditors  of  her 
late  Husband  Beverly  brought  Actions  against  her  as  Executrix  to  him  ;  All  which 
Matter  being  found  specially,  the  Question  was.  Whether  the  Money  was  Assets  in  her 
Hands  to  satisfy  her  Husliand's  Debts  1  And  upon  arguing  this  special  Verdict,  it 
was  adjudged  not  to  be  Assets  ;  because  tho'  she  received  the  Money,  yet  it  was  neither 
in  her  own  Right,  or  as  Executrix  to  her  Husband,  but  upon  a  Trust,  That  it  should 
be  laid  out  in  a  Purchase  of  Lands,  and  she  herself  was  to  have  the  Property  and  Use 
of  those  Lands  when  bought. 

And  as  to  the  principal  Case,  the  Residue  of  those  Terms  is  not  vested  in  the  Executor, 
but  shall  go  to  the  Heir,  [167]  quatenus  Heir,  after  the  Trust  is  satisfied. 

If  any  man  who  is  seised  in  Fee  make  a  Lease,  rendring  Rent ;  'tis  true,  this  Rent 
is  a  Chattel,  but  it  being  extracted  out  of  the  Freehold,  it  shall  go  to  the  Heir  of  the 
Lessor  after  his  Death,  and  not  to  the  Executor. 

So  if  a  Copyholder  in  Fee  makes  a  Lease  for  Years  of  his  Copyhold  with  Licence 
from  the  Lord,  the  Term  is  not  hable  to  an  Execution  by  a  Fieri  facias  for  his  Debts, 
because  the  Copyhold  Lands  themselves  are  in  no  sort  liable. 

'Tis  true,  where  a  Lease  was  made  for  99  Years,  if  three  Persons  therein  named 
should  so  long  live,  and  afterwards  the  Lessee  Mortgaged  this  Lease,  and  then  made  a 
Will,  and  devised  it  for  the  Payment  of  his  Debts,  and  died  :  In  this  Case  his  Creditors 
were  let  in,  and  the  Reason  was,  because  by  his  Will  he  had  subjected  the  Equity  of 
Redemption  to  the  Payment  of  his  Debts. 

And  they  made  a  great  Difference,  where  the  Equity  of  Redemption  is  upon  a  Mort- 
gage in  Fee,  and  where  'tis  upon  a  Mortgage  of  a  Chattel-Lease  or  Term  ;  for  in  the 
first  Case  (viz.),  where  the  Equity  of  Redemption  is  upon  a  Mortgage  in  Fee,  there  a 
Bond-[168]-Creditor  shall  never  be  let  in,  because,  after  the  Debt  is  paid,  the  Lands  are 
vested  in  the  Heir  :  but  'tis  otherwise  where  a  Term  is  mortgaged ;  for  the  Equity  of 
Redemption  of  a  Term  for  Years  comes  to  the  Executor,  and  in  such  Case  a  Bond- 
Creditor  shall  be  let  in,  because  if  the  Term  it  self  should  be  reconveyed,  it  would  be 
Assets  in  his  Hands. 

It  was  argued  likewise  in  this  Case,  That  nothing  shall  be  Assets  but  a  Term  in 
Gross ;  and  That  a  Term  raised  upon  Trusts  for  any  particular  Purposes,  as  to  make 
Provision  for  Daughters,  or  younger  Children,  or  the  like,  after  such  Trusts  are  satis- 
fied ;  and  supposing  the  Words,  to  attend  the  Inheritance,  are  omitted,  yet  it  shall 
not  continue  or  be  stretched  farther  than  the  Parties  intended  it,  whose  Meaning  must 
be.  That  after  the  Annuities  are  satisfied,  or  the  Trusts  performed,  that  the  Term 
should  then  sink  into  the  Inheritance,  and  not  be  kept  on  foot  to  be  made  liable  to  their 
Debts. 

But  whatsoever  may  be  done  with  a  Term,  settled  in  Trustees  after  the  Trust  is 
satisfied,  the  Reason  cannot  be  the  same  where  a  Term  never  was  in  Trustees,  as  in  this 
Case  it  was  not ;  for  by  the  Re-demise,  the  Term  demised  [169]  was  vested  in  the  Ejirl 
himself,  subject  to  the  Performance  of  the  Agreements  therein  mentioned,  and  when 
those  are  satisfied,  it  must  of  Course  sink  into  the  Inheritance,  and  can  never  be  Assets 
in  the  Executors,  and  made  liable  to  Debts,  and  the  Demise  can  never  afterwards 
stand  by  it  self  :  For  that  and  the  Re-demise  are  but  one  Convevance  in  the  Law,  and 
such  a  Conveyance  is  better  than  a  Grant  of  a  Rent-Charge,  because  all  subsequent 
Grants  stand  upon  an  equal  Bottom  with  the  first ;  and  therefore  if  the  last  Grantee 
make  the  first  Distress,  he  will  be  first  satisfied  :  Therefore  this  Conveyance  was  found 
out  for  the  Benefit  of  the  Person  who  is  to  have  the  Rent-Charge. 

The  Court  was  of  Opinion,  That  the  Remainder  of  those  Terms  were  not  Assets  in 
the  Hands  of  the  Executors  of  the  Earl,  for  the  Rea.sons  insisted  on  by  the  Counsel 
before  mentioned,  and  so  decreed  accordingly. 
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[170]  Kari,  of  Salisbury  versus  Bknnet. 
I/inls  Comiiiissioners,  Mich.  Term,  IfiOl. 

Simon  Bennet,  by  Will,  devised  £20,000  to  his  Daughter,  so  as  she  married  after 
the  Age  of  Ifi,  and  with  the  Consent  of  the  Trustees  named  in  the  said  Will  ;  but  if 
she  married  before  slie  was  16,  or  without  the  Consent  of  the  Trustees,  then  he  devised 
to  her  £10,000  and  no  more,  and  that  the  other  £10,000  should  go  into  the  Bulk  of 
his  Personal  Estate,  and  be  laid  out  in  the  Purchase  of  Lands,  and  settled  as  he  had 
directed. 

The  Earl  of  Salisbury  married  the  Daughter  before  she  was  1 6  Years  old,  but  with 
the  Consent  of  the  Trustees  :  And  it  was  proved  in  this  Cause,  that  Mr.  Bennet  tlie 
Testator  had  in  his  Life-time  made  some  Overtures  of  marrying  this  Daughter  to  the 
said  Earl ;  and  thereupon  the  Court  decreed,  That  the  Earl  should  have  the  Portion 
(viz.),  £20,000. 

There  was  an  Appeal  brought  from  this  Decree  to  the  House  of  Peers,  and  there 
it  was  confirmed. 

[171]  A  <'/",  That  in  arguing  this  Case,  this  Diflerence  was  taken  and  allowed  both 
at  Bench  and  at  the  Bar  (viz.).  That  where  there  is  a  Devise  of  £1000  to  a  Daughter, 
if  she  married  with  the  Consent  of  Trustees  named  in  the  Will,  and  if  she  did  not  marry 
with  their  Consent,  then  she  should  have  but  £500.  this  is  only  in  Terrorem.  And 
tho'  she  should  afterwards  marry  without  such  Consent,  yet  she  shall  have  the  whole 
£1000. 

But  where  the  Devise  is  of  £1000  if  she  marry  with  Consent  as  aforesaid  ;  and  if 
she  doth  not,  then  the  £1000  is  devised  over  to  another  Person  ;  in  such  Case,  if  .she 
marry  without  the  Consent,  the  Devise  over  is  good,  and  she  can  never  be  relieved  : 
And  this  was  Fry  and  Porter's  Case.  Nota  the  Difference,  for  there  was  no  Devise 
over  of  the  £10,000  to  any  particular  Person  in  the  principal  Case,  but  only  that  it 
should  sink  into  the  Bulk  of  his  personal  Estate. 

[172]  Anonymus. 

One  Mr.  Denton  by  Will  made  his  Wife  Executrix  and  Residuary  Legatee,  and  died  : 
His  Widow  afterwards  married  Mr.  Battersby,  who  in  like  manner  made  a  Will,  and 
made  her  Executrix  thereof,  and  also  Residuary  Legatee,  and  then  he  died.  After 
the  Death  of  her  second  Husband,  she  being  then  a  Widow,  she  made  her  Will,  and 
devised  several  Legacies  to  Trustees  for  the  Use  of  particular  Persons  named  in  her 
said  Will,  and  made  an  Executrix,  to  which  Will  she  afterwards  annexed  a  Codicil 
in  these  Words  : 

//".  Memorandum,  I  do  farther  devise  to  my  Executrix,  and  to  A  and  B  (who 
were  now  Plaintiff's),  all  my  Houshold-Goods,  Bonds,  Bills,  Ships  at  Sea,  Book-Debts 
and  Accompts,  not  before  devised,  and  which  were  mine  as  Executrix  to  Mr.  Denton, 
my  first  Husband  ;  all  which  shall  be  equally  divided  amongst,  and  not  to  be  taken 
by,  my  Trustees  in  my  Will. 

The  Testatrix  died,  and  her  Executrix  refused  to  administer,  for  that  the  Question 
was.  To  whom  the  Administration  should  be  granted  ? 

[173]  And  the  Court  decreed,  That  it  should  be  granted  to  the  next  of  Kin  to  the 
Executrix,  and  not  to  those  who  were  next  of  Kin  to  Mr.  Denton,  her  first  Husband  ; 
and  so  it  should  have  been  if  his  Widow  had  died  before  Probate  of  his  Will,  and  that 
the  Plaintiffs  should  have  whatever  remained  of  the  first  Husband's  Estate,  for  who- 
ever takes  an  Administration  to  that,  are  but  Trustees  for  them. 

Armstrong's  Case. 
Michaelmas  Term,  Anno  1691. 

George  Armstrong  being  possessed  of  a  Chattel-Lease,  died  Intestate,  leaving  a 
Widow  and  one  Child  ;  the  Widow  took  out  Administration  in  the  Bishop's  Court 
at  Exeter,  which  she  ought  not  to  have  done,  bec<iuse  the  Intestate  had  Buna  notahilia, 
and  for  that  Reason  she  should  have  administer'd  in  the  Prerogative  Court. 

But  by  Vertue  of  this  Administration  she  entered  upon  the  Lands  so  leased  to  the 
Intestate,  and  paid  some  of  his  Debts  by  the  Perception  of  the  Profits  ;  and  afterwards 
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slie  mortgaged  the  said  Term  to  raise  Money  to  pay  one  of  his  Bond-Creditors,  and 
then  she  died  Intestate. 

[174]  The  Question  was,  Who  should  redeem,  either  the  Admini.strator  of  the 
Wife,  or  the  Administrator  De  Bonis  non.  &c.,  of  her  Husband,  the  first  Intestate  ? 
For  such  an  Administration  was  granted,  becaii.se  tho'  the  Wife  had  a  Right  to 
administer,  yet  she  took  out  a  wrongful  Administration. 

And  the  Court  decreed.  That  the  Administrator  De  Bonis  non  should  redeem, 
but  that  he  should  allow  what  the  wrongful  Administratrix  had  paid  in  Discharge 
of  the  just  Debts  of  her  Husband  the  Intestate. 

Sir  Thomas  Clarge's  Case. 

iMich.  Term,  Anno  1691. 

The  old  Duke  of  Albemarle  devised  his  Jewels  and  Plate  to  his  Wife  for  her  Life, 
and  afterwards  to  his  Son  Christopher.  Now  tho'  this  was  a  plain  Devise  of  a  Chattel 
Personal,  with  a  Remainder,  which  cannot  be  by  the  Rules  of  Law  ;  yet  the  Master 
of  the  Rolls  held,  this  should  be  intended  a  Devise  of  the  Use  of  Jewels,  in  order  to 
support  the  Will  and  Intention  of  the  Testator,  and  so  decreed. 

[175]  Webb  versus  Sutton. 
Mich.  Term,  Anno  1691. 

Doctor  Sutton  being  seised  in  Fee  of  an  Advowson  in  Gross,  did  make  a  Mortgage 
thereof  in  Fee,  for  securing  the  Repayment  of  £200  to  the  Mortgagee,  which  Mortgage 
afterwards  became  forfeited. 

The  Doctor  having  Children  by  several  Venters,  granted  the  next  Avoidance  to 
Trustees  for  the  Benefit  of  his  Wife  ;  and  afterwards  made  a  Will,  and  devised  to  his 
Daughter  Arabella  £500,  to  be  paid  within  12  Months  after  his  Decease,  and  Interest 
in  the  mean  time  :  And  then  he  devised  the  said  Advowson  to  his  Son  Theodosius, 
and  his  Heirs,  upon  Condition  that  he  gave  a  Bond  to  liLs  Sister  Arabella,  to  pay  her 
this  Legacy  of  £500  according  to  his  Will. 

Theodosius  died  in  the  Life-time  of  his  Father  Dr.  Sutton  ;  then  the  Doctor  died  ; 
and  afterwards  Webb,  the  now  Plaintiff,  married  Arabella,  and  ujion  the  next  Avoid- 
ance he  was  presented  by  the  Mother.  And  now  he  exhibited  a  Bill  against  the  Heir 
at  Law,  upon  whom  the  Inheritance  descended  after  [176]  the  Death  of  Dr.  Sutton„ 
for  this  £500,  which  he  had  devised  to  his  Daughter  as  aforesaid.  And  it  being  made 
a  Case  for  the  Opinion  of  the  Court, 

Serjeant  Phillips  argued  for  the  Defendant,  That  the  Advowson  ought  not  to  be 
charged  in  his  Hands  as  Heir,  because  it  was  Dr.  Sutton's  Intention  only  to  charge 
it  ;  and  Theodosius  dying  in  his  Life-time,  it  must  be  then  undisposed,  because  the 
Party  was  dead  who  had  a  Power  either  to  leave  it  as  a  Charge  upon  the  Advowson, 
or  to  charge  his  own  Person  by  a  Bond  for  the  Payment  of  it. 

If  Dr.  Sutton  the  Father  intended  that  the  Advowson  should  be  charged  with 
the  Payment  of  this  £500.  the  Mother  might  hkewise  intend,  that  the  Grant  of  the 
next  Presentation  to  the  Husband  of  the  Legatee  should  be  a  Discharge  thereof. 

But  Mr.  Vernon,  who  argued  for  the  Plaintiff,  said,  That  could  never  be  intended, 
because  the  Legatee  was  to  have  the  Money  twelve  Months  after  Dr.  Sutton's  Death, 
and  Interest  for  it  till  paid.  That  the  Doctor  having  no  other  Estate,  he  must  neces- 
sarily intend  this  as  a  Charge  on  the  Estate  which  he  had  ;  so  that  his  .Meaning  must 
be,  that  the  Advowson  should  be  sold,  and  that  [177]  his  Daugliter  shall  have  the 
£500  out  of  the  Money  arising  by  such  Sale,  without  any  Prejudice  bj-  tj^e  Presenta- 
tion of  her  Mother  upon  the  next  Avoidance,  and  if  this  was  not  his  Intention,  she 
could  never  have  it. 

The  Court  was  of  Opinion,  That  this  was  a  good  equitable  Charge  subsisting,  not- 
withstanding the  Death  of  Theodosius  ;  for  if  he  had  been  living,  and  had  refused 
to  give  Bond  for  the  Payment  of  the  £500  as  directed  by  the  Will,  the  Advowson  should 
be  chargeable. 

Then  the  Question  will  be.  Whether  the  Presentation  of  the  Mother,  who  presented 
the  Plaintiff',  the  Husband  of  the  Legatee,  shall  not  be  intended  as  a  Discharge  of  this 
Legacy  '?  (which  the  Lord  Commissioner  Hutcbiiis  said  was  no  Simony).  But  there 
being  nothing  of  this  in  Proof,  the  Court  delivered  no  Opinion  as  to  that  Matter,  but 


820  THE  CREDITORS  OF  THE  LADY  CHOLMLEY  NELSON,  178. 

ordered  that  the  Cause  should  come  before  tliciu  ui>uu  Proofs,  it  seeminn;  unn:itural 
that  the  Daughter  sliould  run  away  with  the  whole  Estate,  and  therefore  they  ordered 
that  the  Ahjther  who  presented  should  be  examined,  and  said,  that  she  was  a  good 
Witness  in  this  Case ;  as,  Where  an  Heir  is  sued,  an  Executor  shall  be  a  good  Witness 
to  prove  the  Debt  paid  out  of  the  personal  Estate. 

[178]  And  as  to  Intentions  to  charge  Land,  the  Lord  Commissioner  Hutchins  cited 
these  cases  (viz.),  one  Pelham's  Case  of  Grey's-lnn,  which  w:is  thus  : 

ff.  A  Man  seised  in  Fee,  devised  his  Lands  to  George  Pelham,  and  the  Heirs  of  his 
Botiv,  and  in  the  same  Will  desired  the  said  Mr.  Pelham  to  pay  all  his  (the  said  Testator's) 
Debts.  The  Lord  Chancellor  Jefferies  decreed  the  Lands  should  stand  charged  with 
the  Payment  of  the  Debts,  tho'  it  was  but  a  kind  of  a  Devise  for  that  Purpose  after  an 
Estate  Tail  :  and  upon  an  Appeal,  this  Decree  was  affirmed  in  the  House  of  Peers. 

Now  tho'  it  was  held  equitable.  That  a  desire  to  pay  just  Debts  should  extend  to 
charge  the  Testator's  Lands  ;  yet  a  Desire  to  paya  Money  Legacy  was  not.  allowed 
to  be  a  good  Charge  upon  tlie  Land  for  the  Payment  of  the  Legacy  :  And  for  that, 
he  cited  one  Clowsley's  Case,  which  was  a  Devise  to  A  of  £300,  who  was  likewise  Heir 
at  Law  to  the  Testator ;  and  in  the  same  Will,  he  desired  her  to  pay  £200  to  his  other 
Daughters. 

A  died  in  the  Life-time  of  the  Testator  ;  then  he  died,  and  after  his  Death  the  Lega- 
tees exliibit  a  Bill  against  the  [179]  Heir  :  To  which,  Serjeant  Hutchins  being  then 
of  Counsel  for  the  Defendant  demurred,  and  he  said.  When  Maynard,  Keck,  and 
Kawlinson,  were  Commissioners,  the}'  all  held  the  Demurrer  to  be  good,  because  this 
was  not  any  Charge  upon  the  Land. 

The  Case  of  the  Creditors  of  the  Lady  Ciiolmley. 
Michaelmas  Term,  Anno  1G91. 

The  Bill  was,  to  liave  an  Accompt  of  several  Jewels  which  were  valued  at  £1800. 

The  Defendant,  in  her  Answer,  set  forth  the  Number  and  Quantity  of  the  Jewels, 
but  claimed  them  as  her  Paraphanalia. 

Upon  hearing  the  Cause  at  Powys-House,  before  the  Lords  Commissioners  Kawlinson 
and  Hutchins,  it  was  alledged  by  the  Counsel  for  the  Creditors  against  the  Lady,  That 
her  Husband  being  a  Citizen  of  London,  she  was  now  barred  by  the  Custom,  of  all 
manner  of  Right  to  any  Paraplianalia  :  Whereupon  it  was  directed  to  the  Lord  ALayor 
.  and  Court  of  Aldermen  to  certify  the  Custom,  Whether  she  was  barred  or  not  I  Who 
certified.  That  the  Custom  was,  for  a  Citizen's  Widow  to  retain  some  part  of  [180]  her 
Jewels  as  Paraphanalia.  but  not  the  whole. 

But  Sir  W illiarn  Williams,  who  was  of  Coiuisel  for  the  Lad}',  argued.  That  the 
Paraphanalia  were  so  appropriated  to  her  Person,  that  they  could  not  be  disposed 
by  the  last  Will  and  Testament  of  her  Hvisband,  as  in  this  Case  ;  but  it  must  be  by  some 
Act  executed,  and  which  was  to  take  Effect  in  his  Life-time,  and  if  there  was  no  such 
Disposition,  then  they  were  a  Gift  in  Law  to  the  Wife  ;  for  if  a  Husband  in  his  Life- 
time will  permit  his  Wife  to  wear  Jewels  which  are  proper  for  her  Person  and  Condition, 
'tis  an  implicit  Gift  to  her  by  Law,  and  they  shall  not  afterwards  be  taken  from  her 
by  any  of  his  Creditors. 

On  the  other  Side  it  was  insisted,  That  the  Defendant,  the  Lady  Cholmley,  had 
a  Jointure  settled  on  her  before  Marriage,  which  she  accepted  in  full  Satisfaction  and 
Discharge  of  her  Thirds  at  Common  Law,  wliich  she  might  at  any  Time  claim  out  of 
the  real  or  personal  Estate  of  her  Husband,  or  for  or  by  reason  of  any  Custom,  or  other- 
wise howsoever,  by  which  Agreement  she  is  now  barred  :  For  tho'  the  Paraphanalia 
are  no  part  of  her  Thirds,  yet  they  are  incident  to  the  Thirds  ;  and  if  she  is  [181]  barred 
from  the  Principal,  'tis  reasonable  she  should  be  likewise  barred  from  the  Incidents. 

The  Court  made  no  Decree,  but  took  Time  to  consider.  Whether  she  was  totally 
barred  1  And  recommended  it  to  the  Lady,  to  consider  in  the  mean  time  what  Jewels 
she  had  most  Inclination  to  keep,  and  that  she  should  not  be  unreasonable  in  her 
Choice. 

Underwood  versus  Mordant  Mil. 

Mich.  Term,  Anno  1G9I. 

Ralph  Suckling  of  Des  Commones,  by  Articles  of  Agreement  before  Marriage, 
contracted  and  sold  to  the  Plaintiff  Underwood  all  his  Houshold-Goods,  Plate,  &c., 
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which  he  then  had  in  Trust  for  his  Wife,  if  she  sliould  happen  to  survive  him,  with 
whom  he  had  £1000  Portion  ;  but  there  was  no  Schedule  to  those  Articles. 

The  said  Suckling  became  indebted  to  several  Persons,  and  particularly  to  Sir 
Jolm  Mordant,  by  Judgment. 

After  the  Death  of  Suckling,  the  Plaintiff  Underwood  a.ssigned  the  Goods  to  his 
Widow,  for  her  sole  and  proper  U.se  and  Benefit :  And  soon  afterwards,  the  Defendant, 
Sir  John  l\Iordant,  took  out  [182]  an  Execution  upon  the  said  Judgment,  and  the 
Sheriff  being  about  to  execute  the  same,  the  Plaintif?  Underwowl  j)roduced  those 
Articles  made  before  Marriage,  and  gave  him  Security  to  indemnify  liim  against  the 
Creditors  of  Suckling  ;  which  being  done,  the  said  Sherii!  returned  Nulla  Bona. 

Thereupon  Sir  John  Mordant  brought  an  Action  against  the  Sheriff  for  a  false 
Return,  and  obtained  a  Verdict  against  him,  and  £120  Damages,  and  upon  a  Writ 
of  Error  brought,  the  Judgment  was  affirmed. 

And  now  the  Plaintiff  exhibited  a  Bill  to  be  relieved  against  the  same,  alledging, 
That  such  Verdict  and  Judgment  ought  not  to  be  had  or  given  against  him,  for  that 
the  Goods  were  protected  by  the  Marriage-Artieles,  and  bound  in  Equity,  tho'  there 
was  no  Schedule  annexed  to  it. 

And  upon  hearing  the  Cause,  liis  Counsel  argued.  That  a  Devise  of  Goods,  or  of 
a  Term  for  Years,  with  a  Remainder  over,  is  good  in  Equity,  tho'  'tis  not  to  be  supported 
by  Law ;  and  that  tho'  these  Articles  were  defective  for  want  of  a  Schedule,  yet  this 
Court  hath  often  supplied  defective  Agreements,  and  hath  given  Relief  after  Judg- 
ment obtained  at  Law  :  As  in  the  C;xse  [183]  of  Burgh  and  Francis,  when  my  Lord 
Nottingham  was  Chancellor,  which  was  thus  : 

//".  Burgh  made  a  FeofJiment  in  Fee,  by  way  of  Mortgage,  of  several  Houses  in 
London,  for  securing  the  Payment  of  £400  and  Interest,  and  being  likewise  indebted 
to  several  other  Persons  by  Bonds,  he  died  before  the  Money  due  on  the  Mortgage 
was  paid.  After  his  Death,  the  Bond-Creditors  demand  their  respective  Debts  of  his 
Heir,  who  had  nothing  to  pay  them  but  the  Equity  of  Redemption  of  this  Mortgage. 
One  of  the  Creditors,  Mr.  Berry,  undertook  to  satisfy  the  Mortgage,  which  he  did. 
in  order  to  let  liimself  into  the  Estate,  and  hold  it  'till  his  Bond-Debt  was  paid  ;  but 
having  discovered  that  there  was  no  Livery  and  Seisin  endorsed  on  the  Feoffment, 
he  brought  an  action  of  Debt  against  the  Heir  upon  the  Bond  of  liis  Ancestor,  and  got 
Judgment  :  But  before  Execution,  the  Seal  was  opened  on  Purpose  for  a  Subpoena, 
which  was  taken  out,  and  a  Bill  filed,  to  help  this  defective  Conveyance,  which  was 
supplied  accordingly,  and  the  Mortgagee  had  his  Money. 

[184]  ^o  if  a  Man  article  to  sell  the  iLanor  of  Dale,  and  afterwards  Judgment  is 
obtained  against  him,  and  the  Judgment-Creditor  having  Notice  of  the  Articles  for 
Sale,  will  yet  execute  his  Judgment ;  this  Court  hath  reUeved  against  such  Execution, 
and  this  was  in  a  Suffolk  Cause. 

Now  in  the  principal  Case,  there  was  no  Property  of  these  Goods  in  SucJcling,  for 
that  was  gone  by  the  Bargain  and  Sale,  tho'  it  was  defective  ;  and  afterwards  there 
was  only  a  Trust  of  a  Property  in  the  Plaintiff  Underwood,  which  might  lawfully 
be  assigned  over,  and  which  accordingly  was  assigned  for  the  Benefit  of  the  Widow  : 
And  if  her  Husband  had  been  living,  and  she  had  applied  to  this  Court  before  the  Defen- 
dant had  executed  this  Judgment,  he  would  have  been  decreed  to  make  a  Bargain 
and  Sale  of  these  Goods,  with  a  Schedule  annexed,  according  to  the  Marriage-Articles, 
which  would  have  protected  them  against  this  Judgment. 

Mr.  Finch  for  the  Defendant  argued,  That  there  were  no  manner  of  Circumstances 
in  this  Case,  which  varied  it  in  Equity  from  what  it  was  at  Law,  that  Sir  John  Mordant 
liad  recovered  a  Judgment  at  Law  ;'  and  afterwards  Equity  [185]  will  not  s;iy.  that  a 
Deed  which  is  void  in  its  Limitation  shall  protect  those  Goods  against  a  lawful  Judg- 
ment ;  and  if  these  Articles  should  be  construed  in  Equity  to  be  a  Trust  of  the  Property 
in  the' Plaintiff,  yet 'tis  void  at  Law  against  the  Defendant,  because  ho  is  a  Creditor 
for  a  just  Debt,  and,  as  such,  the  Property  must  be  in  liim  :  It  cannot  be  in  the  Sheriff, 
either  by  the  Return  of  the  Nulla  Bona,  or  the  Recovery  against  him,  for  he  can  have 
no  Property  in  the  Goods,  because  he  says  there  were  none,  and  they  who  gave  Security 
to  the  Sheriff,  can  have  no  Colour  of  Property  ;  it  must  be  therefore  in  Suckling  whilst 
living  or  in  those  who  represent  him  after  his  Death  :  And  to  shew  that  the  Property 
was  in  liim,  suppose  that  the  Judgment  had  been  executed  in  his  Life-time,  and  after- 
wards the  Sheriff  had  delivered  the  Goods  back  again  to  lum,  could  Sir  John  Mordant 
recover  them  again  of  liim  l    He  could  not,  for  if  he  should  bring  an  Action  against 
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him  for  the  Goods,  the  other  might  have  an  Audita  Querela,  and  plead  a  former 
Recovery  in  Bar  to  that  Action  ;  and  for  these  Reasons,  the  Bill  was  dismiss'd  with 
Costs. 

[186]  S.\Nns  versus  Flketwood. 
Mich.  Trnii,  .^nni)  ICiDl. 

The  Bill  was,  to  compel  the  Defendant  to  perform  an  Agreement :  The  Case  upon 
the  Pleadings  was  thus  ; 

//".  Sir  John  Pettus,  in  the  Year  1637,  upon  the  Marriage  with  his  Lady  settles 
his  Estate  and  Lands  upon  Trustees  and  their  Heirs,  to  the  Use  of  his  Mother  for  Life  ; 
and  after  her  Decease,  then  to  the  Use  of  himself  for  Life  ;  and  after  his  Decease,  then 
to  the  Use  of  his  Wife  for  Life  ;  and  after  her  Decease,  then  to  the  said  Trustees  and 
their  Heirs  ;  upon  Trust,  That  out  of  the  Profits  thereof,  or  by  Sale  or  Mortgage, 
they  raise  the  Sum  of  £"2000,  which  shall  lie  for  the  benefit  of  such  j'ounger  Child  or 
Children,  to  whom  the  said  Sir  John  by  his  last  Will  or  Testament  in  Writing,  or  by 
any  other  Writing  by  him  executed  in  his  Life-time,  should  devise,  appoint,  limit  or 
declare  ;  and  for  want  of  such  Devise  or  Appointment,  then  to  his  younger  Child,  if 
but  one  ;  and  if  more  than  one,  then  to  be  equally  divided  amongst  them.  And 
[187]  that  from  and  after  the  said  £2000  should  be  raised,  and  in  case  Sir  John  should 
have  no  younger  Child  or  Children,  that  then  the  said  Trust  should  cease,  and  that  the 
Estate  should  be  and  remain  to  the  said  Sir  John  Pettus,  his  Heirs  and  Assigns,  for  ever. 

Sir  John  had  issue  by  tlus  Marriage,  one  Son  and  a  Daughter  ;  the  Son  died  without 
Issue,  and  the  Plaintiff  Mr.  Sands  married  the  Daughter. 

After  the  Death  of  Sir  John,  there  was  a  Treaty  between  the  said  Mr.  Sands  and  one 
Mr.  Bird,  for  the  Sale  of  their  Lands  ;  and  an  Agreement  was  made,  that  Mr.  Bird 
should  pay  the  said  Mr.  Sands  £1100  for  his  Interest  and  Title  ;  which  the  Defendant 
Fleetwood  understanding,  he  procured  one  Mr.  Bagnall  an  Attorney,  and  an  Agent 
between  the  said  Mr.  Sands  and  Mr.  Bird,  to  break  of?  the  Agreement,  which  not  being 
reduced  into  Writing,  was  accordingly  done  ;  and  the  Defendant  Fleetwood  did  there- 
upon agree  to  give  Mr.  Bagnall  and  Mr.  Bird  each  of  them  20  Guineas,  and  gave  a  Note 
under  his  Hand  to  pay  unto  the  Plaintiff  Mr.  Sands  £1200  for  his  Title,  which  he  now 
refused,  pretending  that  he  had  purchased  the  Estate  by  buying  in  two  Extents,  and 
other  Incumbrances,  wliich  he  set  [188]  forth  in  his  Answer,  and  that  the  Plaintiff 
had  no  Title  to  convey. 

Sir  William  Whitlock  and  Mr.  Finch,  who  argued  for  the  Plaintiff  Mr.  Sands,  said. 
That  here  was  a  Provision  made  for  a  younger  Child,  which  the  Father  could  not  defeat 
by  any  subsequent  Incumbrance  he  could  make  on  the  Estate.  The  Question  is. 
Whether  the  Plaintiff's  Wife  shall  now  come  under  that  Denomination,  and  be  accounted 
a  younger  Child  1  'Tis  true,  she  is  Heir  at  Law,  but  she  has  no  Inheritance  descended 
on  her,  for  there  was  not  any  Thing  to  descend.  Sir  John  had  so  incumber'd  the  Estate. 

It  was  admitted  on  all  Sides,  That  if  the  Son  had  cUed  and  left  Children,  in  such  case 
the  Plaintiff's  Wife  should  be  accounted  a  younger  Child,  because  the  Inheritance 
had  then  gone  from  her  :  If  then  the  Daughter  had  a  Title  when  younger  Child,  and 
when  the  Inheritance  would  have  gone  from  her,  why  should  she  not  have  a  Title 
when  she  is  eldest,  and  has  no  Inheritance  1 

Sir  Ambrose  Phillips  for  the  Defendant  alledged.  That  when  he  gave  the  Note  for 
the  Payment  of  tliis  £1200,  he  had  no  Notice  of  this  Marriage-Settlement;  but  yet 
that  it  seemed  plain  that  the  Plaintiff  had  no  Title  by  the  Marriage  [189]  of  the  Daughter, 
because  if  there  had  been  any  Inheritance,  or  any  Thing  to  descend,  it  would  have 
descended  on  her  ;  which  shews  that  she  is  the  eldest,  and  not  a  younger  Child  ;  for 
an  Inheritance  by  the  Rules  of  Law  can  never  descend  on  the  yovmgest.  If  therefore 
she  cannot  be  comprehended  under  that  Denomination,  the  Plaintiff  can  have  no  Title 
in  her  Right  by  his  marrying  her,  and  if  he  hath  no  Title,  this  Court  will  never  compel 
the  Defendant  to  pay  this  Money.  'Tis  hke  the  Case,  where  a  Man  articles  with  B  for 
the  Purchase  of  the  Manor  of  Dale,  and  upon  looking  into  the  Writings  it  appears, 
that  B  hath  no  Title  to  that  Manor  ;  this  Court  will  never  decree  the  Payment  of  the 
Purchase-Money.  He  farther  said.  That  if  Sir  John  Pettus  had  sold  this  Estate  after 
the  Death  of  his  Son,  the  Sale  had  been  good. 

The  Court  made  no  Decree,  but  directed  them  to  go  to  Law,  to  see  what  could  be 
recovered  there  ;  for  if  the  Plaintiff  had  a  good  Title  (as  they  seemed  to  incline  he  had), 
it  would  be  a  prior  Incumbrance,  and  he  might  recover  there. 
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[190]  CnKW  AND  Othkiw  agiiiiist  Chew. 
Mich.  Tfim,  Anno  1091. 

The  Bill  was  to  have  Execution  of  a  Trust  of  a  Copyhold  Estate.  The  Case  was 
thus  : 

ff.  A  Copyholder  of  the  Manor  of  Painswick,  in  the  County  of  Glocester.  suirender'd 
the  same  to  one  Harding  and  his  Heirs,  and  declared  to  him  by  Parol,  that  his  Wife 
should  have  this  Copyhold,  if  she  happened  to  survive  him  ;  and  if  they  hoth  should  die, 
that  in  such  Case  it  should  be  sold,  and  that  the  Money  arising  by  such  Sale  should  be 
equally  divided  amongst  the  now  Plaintiffs,  Share  and  Share  alike. 

He  afterwards  made  a  Will,  in  which  he  took  no  Notice  of  this  Copyhold  ;  and  both 
he  and  his  Wife  in  a  little  Time  died  of  the  Small-Pox. 

The  Defendant  was  Heir  at  Law  ;  and  the  Court  decreed.  That  where  a  Surrender 
is  made  to  a  Stranger  and  his  Heirs,  he  is  but  a  Trustee  for  the  Heir  at  Law. 

[191]  Anonymus. 

The  Case  was  (viz.) ;  A  Man  entered  into  a  Bond  for  the  Payment  of  a  Sum  of  Money 
which  he  borrowed  :  He  afterwards  rented  Land,  but  not  upon  Lease,  and  died,  the 
Rent  being  behind,  and  unpaid  :  After  his  Death,  an  Action  of  Debt  for  Rent  arrear 
was  brought  against  the  Administrator,  who  paid  the  Jloney.  And  now  upon  a  Bill 
brought  against  him  by  the  Bond-Creditor  to  discover  Assets,  and  to  be  relieved  upon 
his  Bond  ;  and  upon  the  Defendant's  Answer,  all  this  Matter  appearing,  and  that  he 
had  not  Assets  beyond  the  said  Sum  paid  for  Rent,  the  Court  decreed, 

That  Debt  for  Rent,tho'  not  upon  Lease,  was  of  as  high  a  Nature  as  Debt  upon  Bond, 
because  it  founded  in  the  Reality  ;  and  it  appearing  that  the  Defendant  had  no  Assets 
beyond  what  he  had  paid  for  Rent,  tlie  Bill  was  dismissed. 

[192]  Dashwood  Vic.  London  versus  Maxlove. 
Mich.  Term,  Anno  1G91. 

The  Defendant,  Mr.  Manlove  had  obtained  two  Judgments  against  one  Seabright, 
and  took  out  a  Fieri  facias,  which  he  gave  to  one  Cooper,  a  Serjeant  of  the  Compter, 
to  execute,  and  directed  him  to  the  Place  where  the  Goods  were,  and  told  him,  That  he 
would  indemnify  him  for  serving  the  Execution  on  those  (Joods.  Thereupon  the 
Officer  took  the  Goods  in  Execution,  and  the  Sheriff  made  a  Bill  of  Sale  thereof  to  the 
now  Defendant  Mr.  Manlove. 

Afterwards  Mrs.  Harvey,  who  had  the  legal  Propriety  in  these  Goods,  brought  an 
Action  against  the  Sheriff  for  taking  them,  and  recovered  a  Verdict  and  £80  Damages. 
And  now  the  Sheriff  exhibited  a  Bill  against  Mr.  Manlove,  to  make  him  liable  in  Equity, 
for  that  the  Seisure  of  the  Goods  was  tortious,  and  by  his  Direction,  who  by  that  Means 
had  got  them  into  his  Possession,  and  so  was  become  a  Gainer  by  his  wrongful  Act. 

Mr.  Finch  for  the  Defendant.  If  this  should  be  Equity,  here  is  a  Way  found  [193]  oi't 
to  destroy  all  Executions  :  The  Property  of  the  Goods  are  bound  by  the  Sale,  and  tlie 
Sherif?  has  received  his  Poundage-Money,  and  cannot  in  Equity  charge  Mr.  Manlove  ; 
'tis  true,  Mrs.  Harvey  might  have  charged  him  in  an  Action  of  Trover  for  these  tJoods, 
and  that  had  been  the  proper  Way  to  have  made  him  liable  ;  but  she  hath  taken  another 
Course  ;  and  it  being  long  since,  she  is  now  barred  by  the  Statute  of  Limitations,  so 
the  Bill  was  dismissed. 

'.  Taylor  rersus  Wood. 

Lords  Commissioners,  in  Hillary  Vaaition,  Anno  IfiOl. 

The  Case  was ;  (viz.)  Nathaniel  Taylor,  by  his  hvst  Will  and  Testament  devised  his 
Lands  to  the  Defendant  Wood,  upon  Condition  that  he  paid  the  several  Legacies  which 
he  had  bequeathed  to  several  Persons  therein  named  ;  by  which  Will  he  gave  one 
Legacy  of  £-20()  to  Phoebe  Taylor,  when  she  shall  attain  and  come  to  the  Age  of  21 
Years  ;  provided.  That  if  the  said  Wood  should  fail  in  the  Payment  of  the  said  Legacies, 
that  then  the  Legatees  should  have  Power  to  enter,  or  such  of  [194]  them  whose  Legacy 
was  not  paid,  and  detain  the  said  Lands  till  he  or  she  should  be  satisfied. 

Phcebe  Taylor  died  before  she  was  21  Years  of  Age  :  And  now  her  Administrator 
exhibited  a  Bill  against  Wood  the  Defendant,  in  order  to  obtain  this  I^g-acy  :  and  the 
Question  was,  Whether  this  was  a  Devise  of  the  £200  to  Pha>be  Taylor  in  prcesenli. 
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for  if  so,  then  lier  Administrator  will  have  a  Right  to  it ;  or  whether  nothing  is  due 
till  she  should  be  of  the  Age  of  2 1  Years  i 

Somers,  SoUicitor  General,  argued  for  the  Administrator,  That  this  was  a  Devise 
in  prcBsenti ;  That  the  Words  which  gave  the  Legatees  Power  to  enter,  should  relate 
to  the  Time  of  I'a3-ment,  and  not  to  the  Substance  of  the  Devise  :  That  if  the  Words 
liad  l)oen,  I  give  to  my  J)aughter  I'lucbe  Taylor  £200  to  be  paid  at  the  Age  of  21  Years, 
that  had  been  Dehitum  in  prcexenli.  tho'  it  had  not  to  liave  been  paid  till  21  ;  and 
where  'tis  Debitum  in  prcesenti,  if  the  Legatee  had  died  before  the  Time  of  Payment, 
it  should  have  gone  to  her  Administrator  :  That  there  was  nothing  varied  this  Case 
from  that,  but  the  Word  when,  which  made  no  material  Difference. 

[195]  Curia.  This  is  not  a  present  Devise,  neither  shall  it  take  Place  till  after  the 
Devisee  hath  attained  the  Age  of  21  Y'^ears  ;  and  as  the  Words  stand  together,  the  Mean- 
ing of  the  Testator  must  be  thus  (viz.),  I  give  to  my  Daughter  Phoebe  Taylor  £200  when 
she  shall  attain  the  Age  of  21  Years,  with  Power  to  enter  on  my  Lands  if  the  Legacy 
be  not  then  paid. 

This  Court  hath  several  times  made  strained  Constructions  of  Wills  to  help  Infants, 
but  never  to  help  an  Administrator. 

In  the  Case  of  Clobery  and  Lawpeen,  which  was  heard  three  times  in  this  Court, 
and  a  Decree  made  and  affirmed  in  the  House  of  Lords,  this  Difference  was  taken.  That 
where  a  Devise  was  of  a  Sum  of  Money,  to  be  paid  to  a  Daughter  at  the  Age  of  21  Years, 
with  Interest,  there  the  Word  Interest  made  it  Debitum  in  prcesenti,  because  after  21 
she  shall  have  no  Interest. 

Nota  :  Upon  a  Motion  to  stay  the  Signing  and  Enrolling  a  Decree,  that  it  might 
not  be  pleaded  in  Bar  against  the  now  Plaintiff,  who  had  discovered  new  Matter,  and  had 
[196]  thereupon  preferred  a  new  Bill ;  it  was  ordered,  That  the  Signing  and  Enrolling 
should  stay  till  the  Defendant  had  answered ;  but  that  no  Cause  should  be  shewn 
against  a  decretal  Order,  without  depositing  £5  in  Court. 

The  Plaintiff  in  this  Case  could  not  bring  a  Bill  of  Review,  because  in  such  Case  no 
Proofs  are  to  be  admitted,  but  such  as  were  made  in  the  Original  Cause. 

Dutchess  of  Albemarle  versus  Earl  of  Batil 
Lords  Commissioners,  May  23,  24,  in  Easter  Vacation,  Anno  1692. 

The  Case  was.  That  in  the  Year  1675,  Duke  Christopher  Monk  made  his  Will,  and 
(amongst  other  Legacies)  devised  the  greatest  Part  of  his  Estate  to  the  Earl  of  Bath, 
who  was  his  Cousin-German,  and  charged  some  Lands  with  Legacies,  to  be  paid  out 
of  such  Lands ;  which  lie  had  no  Power  to  do,  because  they  were  entailed  by  Duke 
George,  his  Father. 

Afterwards,  in  the  Year  1G81,  Duke  Christopher  executed  a  Deed,  supposed  to 
be  drawn  by  Sir  William  Jones,  in  which  [197]  tbe  Will  of  1G75  was  recited,  and  which 
he  mentioned  to  be  to  confirm  and  corroborate  that  Will  ;  by  which  Deed  he  also 
gave  the  greatest  Part  of  his  Estate  to  the  said  Earl ;  but  he  reserved  a  Power  of  Re- 
vocation, so  that  he  revoked  it  in  the  Presence  of  six  Witnesses,  whereof  three  of  them 
were  to  be  Peers. 

Afterwards  Duke  Christopher,  in  the  Year  1687,  made  another  Will,  which  lie 
publish'd  at  Sir  Robert  Clayton's  House,  in  the  Presence  of  three  or  four  Witnesses  ; 
which  Will  was  drawn  by  the  Direction  of  the  late  Chief  Justice  PoUexfen,  and  by  that 
Will  lie  devised  the  greatest  Part  of  his  Estate  to  the  Dutchess,  and  he  devised  his  Plate 
and  Houshold-stuff  to  such  Person  to  whom  the  Inheritance  of  .his  House,  Newhall, 
should  be  and  appertain. 

The  W^ill  of  1675,  and  the  Deed  of  1681,  were  both  delivered  to  the  Earl  under  the 
Duke's  Seal ;  who  afterward^  sent  for  the  Will,  and  it  was  delivered  to  him,  and  shewed 
to  the  Chief  Justice  Pollexfen,  who  was  then  his  Counsel  when  he  made  the  last  Will 
in  1087,  but  the  Deed  was  not  produced  till  after  his  Death. 

When  he  was  about  making  his  last  Will  in  1687,  he  advised  with  his  [198]  Counsel, 
Whether  that  Will  would  be  a  Revocation,  and  whether  it  would  destroy  the  Deed 
in  1681  1  And  being  advised  that  it  would  not,  unless  the  Power  of  Revocation  were 
pursued,  he  then  published  this  second  and  last  Will  in  the  Year  1687. 

Afterwards  Duke  Christopher  died  without  any  Revocation,  according  to  the 
Power  reserv'd;  and  soon  after,  the  Earl  of  Bath  produc'd  the  Deed  dated  in  1681, 
and  insisted  upon  his  Title  to  the  Lands  therein  mentioned :  Whereupon  the  Dutchess 
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exhibited  a  Bill  in  Equity  to  be  relieved  against  that  Deed,  and  to  supply  the  Power 
of  Revocation,  in  regard  Duke  Christopher  died  in  Jamaica,  where  he  could  not  have 
three  Peers  to  be  present  at  the  Time  he  would  have  revoked  it,  and  insisted,  That  it 
was  obtained  by  Surprize,  &c. 

Thereupon  an  Issue  was  directed  at  Law  to  try  the  Right,  and  a  Tryal  was  accord- 
ingly had  at  the  King's  Bench  Bar,  at  which  Tryal  it  was  found  to  be  a  good  Deed,  and 
well  executed  ;  and  the  Cause  coming  back  to  this  Court  upon  the  Equity  reserved, 

Mr.  Finch,  and  others  of  Counsel  for  the  Dutchess,  argued,  That  the  Deed  of  1681 
being  a  voluntary  Conveyance,  shall  never  be  supported  in  Equity  [199]  against  another 
voluntary  Conveyance  (for  such  the  Will  in  1G87  must  be),  especially  when  there  arc 
so  many  plain  and  apparent  Circumstances  to  induce  the  Court  to  be  of  Opinion,  That 
the  Deed  of  1681  was  obtained  by  Surprize. 

And  as  to  that,  there  is  no  Proof  of  the  Manner  of  obtaining  this  Deed  :  or  that  the 
Duke  gave  any  Directions  for  drawing  it ;  or  that  he  was  so  much  as  privy  to  the 
Contents  thereof ;  or  of  his  Intention  to  give  the  Estate  to  the  Earl ;  or  of  the  Duke's 
concealing  it ;  or  any  Reason  shewn,  why  there  was  no  Counterpart. 

'Tis  true,  here  is  a  Deed  produced,  which  gives  away  the  Estate  contrary  to  the 
manifest  Intention  of  the  Duke,  which  appears  in  his  Will  in  1687,  which  he  made 
and  published  with  as  great  Advice  and  Deliberation  as  ever  any  Will  was  made.  If 
therefore  this  Deed  should  be  construed  to  have  an  Operation  contrary  to  the  apparent 
Intent  of  the  Duke  himself  expressed  in  his  Will  in  1G87,  can  any  Man  imagine,  that 
it  was  not  obtained  by  Surprize  ?  Or  can  it  be  thought,  that  the  Duke  took  so  much 
Advice  and  such  Pains  to  make  a  Will,  intending  that  it  should  signify  nothing,  but 
rather  [200]  on  purpose  to  leave  his  Family  in  a  chargeable  Controversy. 

It  cannot  be  denied  but  the  Deed  in  1681  is  a  voluntary  Conveyance  ;  that  it  was 
obtained  without  any  manner  of  Consideration,  and  afterwards  concealed  from  the 
Duke,  and  forgotten  by  him  ;  for  it  must  be  presumed  that  he  never  reniember'd 
the  making  any  such  Deed  ;  for  if  he  had,  he  would  certainly  have  taken  some  Care 
to  destroy  it,  because  it  was  so  directly  contrary  to  the  Will  he  made  in  the  Year  1687. 

There  are  some  Things  in  the  Deed  it  self,  which  plainly  shew  that  the  Duke  was 
surprised  in  making  it ;  for  it  recites  the  former  Will  made  by  him  in  1675,  and  then 
declares,  that  the  Deed  was  to  confirm  and  corroborate  that  Will.  Now  tho'  a  Deed 
to  confirm  a  Will  is  a  very  extraordinary  Thing,  and  not  usual,  because  the  Estate 
passes  by  the  Deed,  and  not  by  the  Will  ;  yet  this  Deed  in  1681  is  so  far  from  confirm- 
ing the  Will  in  1687,  that  it  contradicts  it ;  for  the  Deed  recites.  That  he  had  devised 
the  Manors  of  Dalby  and  Broughton  to  the  Dutchess,  which  he  had  not  done  :  Then 
he  recites  his  Intention  for  a  Maintenance  and  Provision  for  some  younger  Children 
of  a  Relation,  out  of  certain  Lands  which  [201]  be  had  no  Power  to  cliarge,  because 
those  very  Lands  were  entailed  by  Duke  George,  his  Father.  All  those  Things  were 
Arguments,  that  he  was  surprised  in  making  that  Deed. 

There  were  six  Years  between  the  Time  of  the  making  the  Deed  and  Will,  which 
was  a  sufRcieijt  Time  of  Deliberation,  in  which  Time  there  happened  many  Alterations 
in  the  Duke's  Family  ;  therefore  it  must  be  supposed,  that  he  would  never  suffer 
the  Deed  to  remain  in  Force,  if  he  had  not  forgot  it  when  he  made  his  Will. 

This  Case  depended  a  long  Time,  and  the  Arguments  on  both  Sides  at  the  Bar, 
and  afterwards  at  the  Bench,  are  very  long  ;  but  because  they  are  printed  at  large  by 
themselves,  I  shall  repeat  no  more  here,  but  refer  the  Reader  to  that  printed  Report.  ; 
[S.  G.  2  Rep.  Ghan.  417  ;  3  Ghan.  Gas.  55.] 

[202]  Powell's  C.\se. 
ra.sc.  AnnolCiD-J. 

A  Mortgagee,  who  had  nothing  left  but  an  Equity  of  Redemption  of  the  mortgaged 
Lands,  devised  the  said  Equity  of  Redemption  for  the  Payment  of  his  Debts,  and  some 
Legacies  which  he  had  bequeathed  to  several  Peisons  by  his  said  Will  :  The  Questioii 
was.  Whether  the  Creditors  should  be  j)aid  before  the  Legatees  «  And  it  was  decreed. 
That  if  the  said  Estate  did  not  stand  charged  with  the  Debts  before,  but  only  by  the 
Will,  that  in  such  Case  both  Creditors  and  Legatees  shall  come  in  ]nri  passu. 

In  the  Argument  of  this  Case  it  was  held.  That  if  a  Man  devise  an  Annuity  to  a 
Child,  to  be  issuing  out  of  certain  Lands,  and  by  the  same  Will  he  deviseth  the  same 
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Lands  for  the  Payment  of  liis  Debts  and  Legacies,  that  the  Devise  of  the  Annuity 
is  a  subsisting  Charge  on  tlie  Lands,  and  shall  be  good. 

[203]  Strode  versus  Ellis. 
Somers,  Lord  Chancellor,  Pasc.  Anno  1692. 

The  Testator  Mr.  Strode,  by  his  last  Will  and  Testament,  devised  £3000  apiece 
to  his  Daughters  at  their  respective  Ages  of  18  Years,  and  appointed  Trustees  to  sell 
Lands  in  Lincolnshire  for  raising  the  said  Portions  ;  and  if  that  fell  short,  then  he 
devised.  That  the  Rents  and  Profits  of  certain  other  Lands  in  Somersetshire  should 
be  applied  towards  the  Payment  thereof,  and  that  each  of  his  Daughters  should  have 
£50  per  Anniuii  for  their  Maintenance,  till  their  Portions  respectively  became  due. 

Then  he  devised  several  specifick  Legacies  to  his  Wife  and  others,  which  he  appointed 
to  be  paid  out  of  his  personal  Estate  ;  and  devised  all  the  rest  and  Residue  of  his  Goods 
and  Chattels  to  his  Wife,  not  disposed  by  his  Will,  and  which  shall  not  be  disposed 
by  any  Codicil  thereunto  annexed,  to  the  end  she  should  pay  all  such  Debts  and  Legacies 
which  he  had  appointed  to  be  paid  out  of  his  said  personal  Estate,  and  made  his  said 
Wife  sole  Executrix,  and  died. 

[204]  The  Lincolnshire  Estate  was  sold  for  £1750,  which  Sum  was  placed  out  at 
Interest,  and  the  Rents  and  Profits  of  the  Somersetshire  Estate  fell  short  of  the  Pay- 
ment of  the  Portions,  and,  by  reason  of  the  Taxes,  could  but  little  more  than  pay  the 
£50  a  Year  for  the  Maintenance  of  the  Daughters;  but  the  personal  Estate  was  more 
than  sufficient  to  pay  all  the  Debts  and  Legacies. 

And  upon  a  Bill  exhibited,  to  subject  the  said  Personal  Estate  to  pay  what  the  Lands 
and  Rents  fell  short  to  make  up  the  said  Portions,  the  Question  was.  Whether  it  should 
be  liable  in  Equity,  or  whether  the  Executrix  should  have  it  as  residuary  Legatee  1 
And  decreed,  That  it  should  be  liable  to  make  up  the  Deficiency  of  the  said  Portions, 
so  much  as  the  said  Lands  fell  short  to  pay  the  same. 

[205]  Thomas  Holth.\m,  and  Katherine  his  Wife,  formerly  the  Widow  of  Thom.\S 
Ryland,  ver.  John  Ryland,  Brother  and  Heir  of  the  said  Tuoil\s  Ryland. 

Pasc.  Anno  1692. 

The  Bill  sets  forth.  That  about  the  Month  of  October,  1693,  there  was  a  Treaty 
of  Marriage  to  be  had  between  the  said  Thomas  Ryland,  and  Katherine,  one  of  the 
Daughters  and  Co-heirs  of  Allen  Lock,  who  had  in  her  own  Right,  Lands  in  Fee  of 
about  the  yearly  Rent  of  £15,  and  some  Money  at  Interest,  upon  Securities  taken  in 
her  own  Name,  or  in  the  Name  of  some  Person  in  Trust  for  her. 

That  thereupon  the  said  Thomas  Ryland,  in  Consideration  of  the  said  intended 
Marriage,  and  of  the  said  Portion  which  he  was  to  have  with  the  said  Katherine,  did 
agree  to  settle  on  her  for  her  Jointure,  in  case  the  said  Marriage  should  take  EtTect, 
and  she  should  survive  him.  All  that  capital  Messuage  in  which  he  then  lived,  together 
with  four  Yards-Land  thereunto  belonging,  lying  dispersed  in  the  common  Fields 
in  Wimpston  in  the  County  [206]  of  Worcester,  in  Trust,  and  for  the  tfse  of  himself 
during  his  Life  ;  and  after  his  Decease,  then  to  the  said  Katherine  for  her  Life  for  her 
Jointure,  and  in  full  Satisfaction  of  all  Dower,  <Src.  and  after  her  Decease,  to  the  Heirs 
of  the  Bodies  of  the  said  Thomas  and  Katherine  lawfully  to  be  begotten,  with  several 
Remainders  over. 

The  Plaintiffs  farther  set  forth.  That  the  said  Agreement  was  reduced  into  writing, 
and  duly  executed  by  the  said  Thomas  Ryland  ;  and  that,  for  the  better  Performance 
thereof,  he  signed  and  sealed  a  Bond  of  the  Penalty  of  £200  with  a  special  Condition, 
reciting  the  said  Agreement  to  make  her  a  Jointure,  &c. 

That  afterwards  the  said  Marriage  took  Effect,  and  the  said  Tlioniiis  Ryland  held 
and  enjoyed  the  said  Lands,  in  Right  of  the  said  Katherine,  all  his  Life-time,  and  the 
Secimties  for  Money  in  her  Name  were  taken  up  and  delivered  to  him,  and  new 
Securities  taken  in  liis  Name  for  the  same. 

That  Thomas  Ryland  being  by  the  said  Means  as  well  intitled  to  the  real  Estate 
of  the  said  Katherine,  as  to  her  Money,  and  being  likewise  seised  in  Fee  of  the  said 
Messuage  and  four  Y'ards-Land  in  Wimpston,  and  also  possessed  of  a  per-[207]-sonal 
Estate  of  above  £500  Value  ;  did,  about  January  1695,  die  intestate  without  Issue, 


NELSON,  207.  HOLTHAM  r.  RYLAND  827 

and  without  making  any  Settlement  on  the  said  Katherine  according  to  the  said 
ilarriage- Agreement. 

That  she,  since  lier  Husband's  Death,  hath  apphed  herself  to  the  Defendant,  desiring 
him  to  settle  the  said  Lands  on  her.  which  were  now  come  to  him  as  Brother  and  Heir 
of  her  late  Husband  ;  which  he  refused  to  do,  pretending  there  was  no  such  Agree- 
ment ;  or  if  there  was,  that  he  is  not  obliged  to  perform  the  same,  for  that  the  Lands 
were  entailed  on  him  ;  tho'  in  Truth  there  was  no  such  Entail,  but  that  his  Brother 
was  seised  in  Fee  as  aforesaid,  and  that  the  same  ought  to  be  settled  on  the  said 
Katherine. 

Upon  hearing  this  Cause  before  the  Lord  Chancellor  Somers.  there  was  no  other 
Agreement  appeared  but  the  Bond  with  the  special  Condition,  as  aforesaid  ;  and  this 
was  held  to  be  a  sufficient  Evidence  of  such  Agreement  in  Writing,  and  he  decreed 
the  Settlement  to  be  made  accordingly  on  the  said  Katherine  by  the  now  Defendant 
John  Ryland,  and  if  he  refused  to  do  it  within  six  weeks,  then  he  should  pay  Costs. 


A  Geiioial  ABRIDGMENT  OF  CASES  IN 
EQUITY,  Argued  and  Adj'udged  in  the 
HIGH  COURT  OF  CHANCERY,  Etc. 
Vol.  I.  [1667-1744]. 


GAP.  I. 
Abatement  and  Revivor. 

(A)  What  shall  abate  the  Suit  &  e  cont'. 

(B)  Who  may  revive  the  Suit,  and  against  whom. 

(C)  In  what  Manner  may  a  Suit  be  revived. 

(A)  What  shall  abate  the  Suit  &  e  cont'. 

1.  A.  Made  J.  S.  and  his  Widow  Executors  ;  the  Widow  was  made.  Executrix  upon 
Condition  that  she  did  not  marry  ;  they  exhibit  a  Bill,  and,  pending  the  Suit,  the 
Widow  marries  ;  and  it  was  adjudg'd  upon  a  Reference  to  Bridgman,  0.  J.,  that  the 
Widow 's  Marriage  abated  the  Suit,  altho'  it  was  urged  that  her  Executorship  was  only 
conditional.     18  Car.  2  [16G6-G7].     Hainden  and  Brewer,  1  Chanc.  Ca.  77. 

(If  any  of  the  Parties,  Plaintiffs  or  Defendants,  die,  or  if  a  Feme  Plaintiff  marries, 
regularly  the  Suit  abates  ;  but  with  Respect  to  an  Abatement  by  the  Death  of  the 
Parties,  it  must  be  by  the  Death  of  such  as  are  so  far  material  Parties,  and 
concerned  in  Interest,  as  to  make  it  necessary  to  have  their  Representatives  before 
the  Court,  before  there  can  be  a  final  Determination  of  the  Cause.) 

2.  If  a  Promise  be  made  to  the  Husband  and  Wife  during  Coverture,  and  they 
bring  a  Bill  for  Performance,  and,  pending  the  Suit,  the  Wife  dies,  yet  this  shall  be 
no  Abatement,  Cary  88,  Thorne  and  Brend  <£•  al\  19  Eliz.  [1576-77].  For  tfie  ivhole 
Interest  survived  to  the  Husband. 

3.  So  if  the  Husband  and  Wife  sue  in  the  Wife's  Right,  and,  pending  the  Suit, 
the  Husband  dies,  yet  the  Wife  may  proceed.  Dr.  Parij  and  Juxon,  Hil.  21  ct  22  Car. 
■1  [1670],  Bridgman,  L.  K.      3  Chan.  Eep.  40. 

4.  So  if  a  Bill  be  exhibited  for  a  Legacy  against  Baron  and  Feme,  who  is  Executrix 
of  the  Testator,  and,  pending  the  Suit,  the  Husband  dies,  tliis  shall  be  no  Abatement 
of  the  Proceedings  ;  but  had  it  been  concerning  the  Wife's  Inheritance,  it  might  be 
otherwise.     Alich.  1691.  Shelberry  and  Briggs,  2  Vern.  249. 

5.  If  Jointenants,  or  Tenants  in  Common  exhibit  a  Bill,  and,  pending  the  Suit, 
one  of  them  dies  ;  yet  per  Bridgman,  L.  K.,  the  Suit  shall  not  abate.  Wright  and  Dorset, 
24  June  1671,  3  Chanc.  Rep.  66.  But  Q.  as  to  Tenants  in  Common,  for  a  Ri{jht 
descends  to  their  Representatives. 

[2]  6.  If  a  Cause  has  been  heard  on  a  Bill  of  Interpleader,  and  a  Trial  at  Law  has 
been  directed  to  settle  the  Right  between  the  Defendants,  tliis  puts  an  End  to  the 
Suit  as  to  the  Plaintiff  ;  so  that  if  he  afterwards  dies,  the  Cause  shall  still  proceed, 
and  there  needs  no  Revivor  ;  each  Defendant  being  in  the  Nature  of  a  Plaintiff.  Ruled 
on  Motion,  M.  1685,  Anon.  1  Vern.  351. 

7.  The  Legal  Estate  in  Question  in  this  Case  was  vested  in  two  of  the  Defendants 
as  Trustees  in  Fee,  and  the  equitable  Interest  in  Fee  in  another  of  the  Defendants ; 
and  the  Bill  was  brought  by  the  Plaintiff  now  Earl  of  Winchelsea,  the  Earl  of  Notting- 
ham and  his  four  Sons,  to  supply  the  Defective  Execution  of  an  Agreement  made 
by  the  Lord  Winchelsea's  Father,  whereby  the  Estate  was  to  be  settled  on  the  Plaintiffs 
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severally  for  Life,  with  Remainder  to  their  first  and  other  Sons  successively  in  Tail, 
and  a  Decree  was  obtained  accordingly  ;  and  it  was  referred  to  the  Master"to  settle 
the  Conveyance  ;  after  which  the  Cestui  que  Trust  in  Fee  dies  ;  notwithstandin" 
which  the  Earl  of  Noltingham.  and  his  Sons  attend  the  Master,  who  reported  that 
he  approved  of  a  Draught  of  a  Conveyance,  which  was  a  Conveyance  only  from  the 
Trustees,  in  whom  the  legal  Estate  was  vested,  to  the  Use  of  the  Plaintiffs!  according 
to  the  Decree  ;  but  the  Plaintiff  Finch,  now  Earl  of  WincMsea  (who  by  a  former 
Settlement  was  to  have  been  Tenant  in  Tail)  took  Exceptions  to  the  Report ;  one  of 
which  was  the  Abatement  of  the  Suit  by  the  Death  of  Cesluy  que  Trust ;  and  that  the 
Master  had  no  Power  to  proceed  till  the  Suit  was  revived.  But  the  Court  over-ruled 
the  Exception,  and  held  clearly  that  when  there  were  several  Plaintiffs  or  Defendants, 
the  Death  of  any  of  them  made  an  Abatement  of  the  Suit  only  as  to  themselves,  and 
that  the  Suit  continued  as  to  the  rest  who  were  living  ;  and  "therefore  as  to  the  De- 
fendants the  Trustees,  that  they  might  well  execute  a  Conveyance  of  the  legal  Estate, 
and  were  not  to  wait  for  any  Thing  that  was  to  be  done  by  others  ;  but  if  the  PlaintifTs 
should  hereafter  desire  a  Conveyance  of  the  Equitable  Interest,  they  must  revive 
against  the  Heirs  at  Law  of  the  Cestuy  que  Trust ;  and  so  in  all  Cases  where  any  Thing 
was  required  to  be  done  by  the  Representatives  of  the  party  dying.  It  was  "likewi.se 
held,  that  if  some  of  the  Plaintiffs  refuse  to  join  in  bringing  a  Bill  of  Revivor,  the  others 
may  bring  such  Bill,  and  make  those  who  refused  defendants.  And  it  was  agreed, 
that  a  defendant  might  bring  a  Bill  of  Revivor,  as  well  as  the  Plaintiff.  And  it  was 
likewise  said,  that  it  was  every  Day's  Practice  to  order  Money  out  of  Court  to  the  Party 
entitled  by  the  Decree,  notwithstanding  the  Death  of  some  of  the  Parties.  Mich.  1 727, 
Finch  and  Lord  Winchelsea. 

(B)  Who  .m.\y  revive  the  Suit,  and  ag.iinst  wuom. 

1 .  A  Devisee  cannot  bring  a  Bill  of  Revivor  for  want  of  Privity,  admitted  [Backhouse 
V.  Middleton],  1  Chanc.  Ca.  174,  T.  22  Car.  2  [1670]. 

(The  Reasons  why  regularly  a  Devisee  or  Assignee  cannot  bring  a  Bill  of  Revivor 
are,  1st,  Because  a  Suit  hath  been  looked  upon  as  a  Chose  in  Action,  and  consequently 
not  assignable  for  fear  of  Maintenance.  '2dly,  And  which  seems  the  better  Reason, 
because  where  the  Party  devises  or  assigns  his  Interest  and  dies,  if  the  Devisee  or 
Assignee  were  to  bring  his  Bill  of  Revivor  against  the  defendant,  the  Heir  or  Executor 
would  be  pretermitted,  who  might  have  a  Right  to  contest  such  Disposition,  and 
therefore  he  must  bring  his  original  Bill,  and  make  the  Heir  or  Executor  Party.) 

2.  Per  Cur'  :  An  Assignee  shall  not  have  a  Sci.  Fa.  to  revive  a  Decree,  that  is  not 
signed  and  inrolled  ;  but  after  the  Decree  is  inrolled.  an  Assignee  may  bring  a  Sci.  Fa. 
to  revive  it,  in  like  manner  as  at  [3]  Law  :  If  there  be  Judgment  for  an  Annuity,  and 
the  Annuitant  afterwards  sells  the  Annuity,  the  Vendee  shall  have  a  Scire  Facias 
on  this  Judgment.  (But  though  in  the  Principal  Case  L.  K.  disallowed  the  Scire  Facias  ; 
yet  it  was  without  Costs,  because  Defendant  might  have  demurred.)  M.  1084,  Dunn 
and  Allen,  1  Vern.  283,  but  vid.  1  Vern.  42G,  S.  C.  where  it  is  said  that  the  Scire  Facias 
was  disallowed  for  want  of  Privity,  and  a  Bill  of  Revivor  was  brought,  and  allowed 
of  by  the  Master  of  the  Rolls,  altho'  it  was  objected  that  an  Assignee  or  Purchasor, 
who  came  not  in  Privity,  could  in  no  Case  revive,  but  ought  to  bring  an  Original  Bill 
to  have  a  Parallel  Decree  made,  in  which  it  may  be  used  as  an  Argument  to  induce 
the  Court  to  make  the  like  Decree,  that  there  was  such  former  Decree. 

{Note.     To  this  decision  the  reporter  makes  a  qucere.) 

3.  As  when  a  Devisee  having  brought  an  Original  Bill  in  Nature  of  a  Bill  of  Revivor, 
the  Question  was,  whether  the  Defendant  should  be  at  liberty  to  make  a  new  Defence, 
it  was  held  by  Lord  Keeper,  that  where  a  Bill,  altho'  an  Original,  is  only  to  supply 
the  Want  of  Privity,  and  is  in  all  other  Matters  as  a  Bill  of  Revivor,  the  Decree  ought 
to  be  carried  on  in  the  same  Manner  as  it  would  have  been  on  a  Bill  of  Revivor,  if  the 
Plaintiff'  had  claimed  in  Privity  ;  and  there  is  no  Reason  why  the  Devisee  should  not 
have  the  same  Advantage  of  the  Decree,  as  an  Heir  or  Executor,  without  entering 
again  into  the  Merits  of  the  Cause  ;  and  the  Decree  on  this  Bill  ought  not  to  be  longer 
or  shorter  than  the  first.  Clare  and  Wardell,  Pasch.  1 706,  2  Vern.  548.  [S.  C.  Dick. 
20.     See  next  case.] 

4.  So  if  a  Bill  in  Nature  of  a  Bill  of  Revivor  be  brought  against  a  Devisee,  he  cannot 
dispute  the  Justice  or  Validity  of  the  Decree ;  for  then  he  would  be  in  a  better  Case 
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than  an  Hen-  or  Executor.     Easier  1711,  Minshull  and  Lord  Mohun,  2  Vern.  072 
[S.  C.  6  Bro.  P.  C.  32]. 

5.  If  there  is  a  mutual  Account  Decreed,  and  there  happens  an  Abatement,  the 
Defendant  as  well  as  I'laintilf  may  in  such  Case  revive  ;  Lord  Stowell  and  Cole,  2  Vern. 
219  ;  Lad//  StoiceU  v.  Cule,  2  Vern.  29G,  ride  supra  (A)  Case  7  [1  Eq.  Ca.  Abr.  2],  that 
the  Defendant  in  any  Case  may  revive,  as  well  as  the  PlaintilL 

6.  Jf  an  Administrator  obtains  a  Decree,  but  dies  before  Inrollment,  the  Adminis- 
trator de  bonin  nan  may  revive  this  Decree  within  the  Equity  of  the  Statute  of  30  Car. 
2,  c.  6.  (By  which  it  is  enacted,  that  an  Administrator  de  bonis  non  may  sue  a  Scire 
Facias,  and  take  Execution  upon  a  Judgment  had  in  the  Name  of  an  Executor  or 
Administrator.)     Owen  and  Curzon,  2  Vern.  237. 

7.  If  a  Creditor  is  admitted  by  Order  to  come  in  before  the  Master,  and  prove  his 
Debt,  and  pay  his  Contiibution,  he  is  intitled  to  revive  if  the  Cause  abates.  I'rin. 
1702,  Pitt  and  the  Creditors  of  the  Duke  of  Richmond. 

8.  If  the  Plaintiff  revives  against  two  only,  when  there  were  three  Defendants 
to  the  Original  Suit,  his  Bill  shall  be  dismissed.     Cary  78,  Qurere. 

9.  But  it  is  not  necessary  to  revive  against  a  Defendant  who  never  answered. 
Hil.  1(584,  Uxburgh  and  Fincham,  1  Vern.  308. 

10.  If  a  man  marries  an  Administratrix,  and  the  Plaintiff  obtains  a  Decree  against 
him  and  his  Wife,  and  the  Wife  dies,  the  Plaintiff  may  proceed  against  the  Husband 
witliout  reviving  against  the  Administrator  of  the  \Vife  ;  but  the  Husband  is  not 
bound  to  answer  farther  than  the  Estate  he  had  with  his  Wife,  Jackson  and  Rawlins, 
Mich.  1690,  2  Vern.  195. 

(Note,  the  book  states  tlie  rule  in  equity  to  be,  that  where  several  are  liable  to  a  demand, 
you  cannot  proceed  against  one  alone,  but  must  bring  all  the  parties  before  the  Court.) 

11.  The  Plaintiff's  Intestate  had  obtained  a  Decree  against  the  Defendant  for 
Payment  of  a  Sum  of  Money,  and  also  for  conveying  of  [4]  Lands  and  Delivery  of  Deeds  ; 
but  before  any  Thing  was  done  upon  it,  died  intestate  ;  and  the  Plaintiff  having  brought 
a  Scire  Facias  to  revive  the  Decree,  the  Defendant  demurs,  because  the  Heir  was 
not  made  a  Party,  and  a  Decree  cannot  be  revived  by  Parts  ;  and  if  the  Heir  will  not 
join  as  Plaintiff',  lie  ought  to  have  been  made  Defendant.  On  the  other  Side  'twas 
said,  that  the  Heir  and  Administrator  are  not  jointly  concerned,  and  each  may  pro- 
secute pro  interesse  suo,  and  cannot  join  ;  and  if  he  had  been  made  Defendant,  the 
Decree  would  not  have  been  revived  against  liim,  because  the  Bill  could  only  have 
prayed  it  might  have  been  revived,  as  to  the  personal  Estate  ;  and  the  Court  over- 
ruled the  Demurrer,  and  said  it  was  like  a  Judgment  at  Law  in  Waste,  where  there 
may  be  two  Revivors.  It  being  then  objected  that  the  Scire  Facias  is  to  revive  the 
whole  Decree  ;  whereas  it  ought  to  be  only  as  to  the  Personalty  ;  the  Court  allowed 
the  Demurrer  as  to  the  Realty,  but  ordered  the  Decree  to  be  revived  as  to  the  Personalty. 
Ferrers  and  CJierry,  Mich.  1701. 

[Mews'  Dig.  Executor  and  Administrator,  XIII.  c.  See  Jones  v.  Smith,  1841, 
1  Hare  56  ;  Jones  v.  Smith,  1843,  1  Ph.  249.  For  other  proceedings,  see  1 
Eq.  Ca.  Abr.  331  ;  2  Vern.  384.] 

(C)  In  what  M.^nner  a  Suit  may  be  kevived. 

1.  If  the  Suit  abates,  the  Plaintiff  may  bring  either  an  Original  Bill  or  a  Bill  of 
Revivor,  at  his  Election  :  Adjudged  between  Spencer  and  Wray,  Trin.  1687,  1  Vern. 
463. 

(When  a  Suit  abates,  the  Plaintiff  may  bring,  either  an  Original  Bill,  praying  that 
a  parallel  Decree  may  be  made,  or  Bill  of  Revivor,  which  revives  all  the  Proceedings 
had  therein  before  the  Decree  is  signed  and  inrolled  ;  but  if  the  Decree  is  signed  and 
inroUed,  it  ought  regularly  to  be  revived  by  Scire  Facias.) 

2.  A  Bill  of  Revivor  upon  a  Bill  of  Revivor  lies,  Mich.  13  Car.  2  [1661],  Hard.  201. 
Agreed  per  Cur\  Attorney  General  and  Sir  Edward  Barkham.  in  Scaccario. 

3.  If  one  be  named  Defendant  in  the  Original  Bill,  who  is  yet  alive,  he  ought  not 
to  be  named  in  the  Bill  of  Revivor,  because  the  Suit  never  abated  quoad  him.     Ibid. 

4.  But  if  named  in  the  Bill  of  Revivor  only,  he  may  be  named  in  every  Bill  of 
Revivor  after,  because  he  was  not  named  Defendant  in  the  Original  Bill.    Ibid. 

5.  A  Cause  being  heard,  and  the  Decree  signed  and  inrolled,  the  Plaintiff  (the 
Suit  having  abated)  brought  a  Bill  of  Revivor,  and  the  Defendant  insisted  that  he 
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should  have  revived  by  .Scire  Facias,  there  being  a  Decree  in  the  Cause  ;  but  in  Regard 
there  were  Proceedings  relating  to  Costs,  &c.  after  the  Decree  was  inrolled,  which  the 
Scire  facias  would  not  revive,  the  Court  held  it  well  enough  24  Car  2  ri67-i-731 
Croskr  and  W'ister,  2  Chan.  R.  67.  '' 

6.  If  a  Cause  has  slept  12  Months  in  Court,  there  shall  be  no  Proceedings  had  upon 
it,  without  first  serving  a  Subpcena  ad  Facieml.  Allornal'.     T.  35  Car.  2,  1083,  Anon. 


1  Yern.  172. 


[5]  CAP.   II. 
Account. 

(A)  Who  are  intitled  to  have  an  Account,  against  whom  it  lies,  and  in  wliat  Cases. 

(B)  Matters  to  be  brought  into  the  Account,  what  shall  be  allowed  or  discounted, 

when  an  Accountant  may  charge  or  discharge  himself,  and  how  the  Particulars 
are  to  be  ascertained. 

(C)  What  shall  be  a  good  Bar  to  a  Demand  of  an  Account,  and  where  an  Account  once 

stated  shall  be  conclusive. 
Vide  the  several  Titles  of  Guardians,  Executors,  and  Trustees,  how  tliey  shall  be 
charged,  and  what  Allowances  they  shall  have. 

(A)  Who  are  intitled  to  have  an  Account,  against  whom  it  ues,  and  in  what  C.\ses. 

1.  A  surviving  Factor  may  be  compelled  to  account,  not  only  for  himself,  but  likewise 
for  his  Co-factor,  although  it  was  admitted  that  the  Executri.x  of  the  dead  Factor 
was  compellable,  and  that  among  Merchants  Jus  accresendi  hath  no  Place.  Pasc. 
21  Car.  2  [1669],  Holstcomb  and  Rivers  coram  Lord  Keeper,  Rainsford  and  Vi'yld 
Justices.     1  Chan.  Ca.  127  [S.  C.  Xels.  139]. 

(By  the  Common  Law  none  could  be  charged  in  Account,  but  as  Guardian  in  Socage, 
Bailiff,  or  Receiver,  except  in  Favour  of  Merchants,  and  for  the  Advancement  of  Trade, 
where  by  the  Law  of  Merchants,  one  naming  himself  Merchant,  might  have  an  Account 
against  another,  naming  him  Merchant,  and  charge  him  as  his  Receiver.  1  Inst. 
372,  a;  11  Co.  89.  Remedies  for  or  against  the  Executors  or  Administrators  of 
Guardians,  Bailiffs,  and  Receivers,  or  for  or  against  Jointenants,  Tenants  in  Common, 
their  Executors  or  Administrators,  were  usually  had  in  Chancery.  And  though 
now  by  the  Statutes  3  &  4  Ann.  cap.  16,  actions  of  Account  may  be  brought  against 
the  Executors  and  Administrators  of  every  Guardian,  Bailiff,  and  Receiver,  and  by 
one  Jointenant  and  Tenant  in  Common,  his  Executors  and  Administrators,  against 
the  other,  as  Bailiff,  for  receiving  more  than  his  Share,  and  against  their  Executors 
and  Administrators  ;  yet  still  are  Matters  of  Account  thought  more  properly  cognizable 
in  Equity  than  at  Law,  as  the  Party  can  have  a  Discovery  of  Books,  Papers,  and 
the  Benefit  of  the  Defendant's  Oath  ;  and  especially  if  there  are  mutual  and  Variety 
of  Demands,  in  which  Cases  the  Parties  may  more  easily  have  an  equal  Measure  of 
Justice,  by  balancing  or  discounting  them  before  a  Master  ;  and  as  this  will  give  a 
Court  of  Equity  Jurisdiction,  so  will  it  likewise,  if  there  are  different  Parties  concerned 
in  Interest ;  but  if  any  Doubt  arises  about  a  particular  Demand,  it  may  be  directed 
to  be  ascertained  by  an  Issue  and  Verdict  at  Law.) 

[6]  2.  If  a  Merchant  employs  his  Apprentice  as  a  Factor  beyond  Seas,  who  dies, 
the  Merchant  shall  have  an  Account  against  the  Administrator  of  the  Apprentice. 
Lee  and  Bowler,  Mich.  26  Car.  2  [167-1],  Rep.  Temp.  Finch  125. 

3.  It  was  held  by  the  Court,  that  an  Infant  was  not  compellable  to  account  as  Factor, 
though  it  was  urged,  that  by  the  Custom  of  Merchants  he  may,  but  an  Infant  may 
be  Executor,  and  shall  be  charged  ;  because  tlie  Law  enables  him  :  So  he  may  !« 
charged  in  Trover,  because  a  Tort,  but  not  on  Contract,  nor  as  Biiiliff,  or  for  Goods 
to  carry  on  a  Trade  ;  and  therefore  when  Infants  are  Factors,  their  Friends  should 
give  Security  for  their  Accounting.     Trin.  1700,  Smally  and  Smally. 

4.  A  Trustee  made  a  Letter  of  Attorney  to  /.  S.  to  manage  and  receive  the  Rents 
and  Profits  of  the  Trust  Estate,  who  did  so,  and  accounted  to  the  Trustee,  and  now 
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being  sued  by  the  Cestuy  que  Trust,  insisted  that  the  Trustee,  and  not  he,  was  to  account, 
and  that  lie  liaving  ah-eady  accounted,  he  might  be  quiet  as  to  the  Phiintiff  ;  but  he 
was  decreed  to  account  to  the  Plaintiff.  Irin.  34  Car.  2  [1682],  Pollard  and  Downes, 
2  Chan.  Ca.  121.  The  Reporter  adds;  Note,  That  the  Trustee  was  dead,  but  that 
was  not  yielded  as  the  Reason. 

5.  The  Assignee  of  Commissioners  of  Bankrupts  brought  a  Bill  to  have  a  Discovery 
and  Account  of  Money  received  by  the  Defendant  on  Behalf  of  the  Bankrupt  :  The 
Defendant  pleaded,  he  received  it  only  as  a  menial  Servant  to  the  Bankrupt,  and  had 
accounted  for  it  to  him  already,  and  that  the  Commissioners  had  already  examined 
him  upon  Interrogatories;  but  the  Plea  was  over-ruled.  3Iich.  1682,  Wagstaffe 
and  Bedford,  1  Verii.  95  ;  2  Vent.  358,  S.  C.  But  qunere,  ichether  there  xi-ere  not  Cir- 
cumstances of  Fraud  in  this  Case,  or  a  Combination  between  the  Bankrupt  and  Servant. 

6.  For  if  a  Man  by  Answer  swears,  that  what  he  received  he  received  as  a  menial 
Servant,  and  hath  paid  it  over  to  his  Master,  he  shall  not  be  put  to  account  again, 
but  he  ought  to  disclose  this  Matter  in  his  Answer.     Hil.  1682,  Anon.  1  Vern.  136. 

7.  So  on  Exceptions  to  a  Master's  Report,  which  had  reported  the  Defendant's 
Answer  insufficient ;  Ld.  K.  declared,  That  it  was  sufficient  for  a  Servant  or 
Apprentice,  in  Answer  to  a  Bill  for  an  Account,  to  say  in  general,  that  whatever 
he  received,  was  by  him  received  and  laid  out  again  by  his  Master's  Orders.  Mich. 
1G83,  Potts  and  Potts,  1  Vern.  208. 

8.  The  Plaintiff,  who  was  Administratrix  to  her  Brother,  a  Captain  in  Colonel 
Churchill's  Regiment  of  Marines,  having  prayed  an  Account  of  his  personal  Pay,  and 
the  Pay  of  his  Servants,  and  also  the  Pay  of  the  Company  ;  it  was  insi.sted,  on  Behalf 
of  the  Defendants,  that  she  was  only  intitled  to  an  Account  of  the  Captain's  personal 
Pay,  and  Pay  of  his  Men,  and  not  for  the  Pay  of  the  Company,  although  they  seemed 
to  admit  that  a  Captain  for  Land-Service  was  to  recruit  his  Company,  but  would  have 
it  there  was  a  Difference  when  he  was  a  Captain  of  Marines  ;  or  if  the  Captain  may 
be  intitled,  yet  his  Administrator  was  not ;  but  Ld.  K.  decreed  an  Account  of  the 
Whole.     Hil.  1711,  Bellasis  and  Churchill,  2  Vern.  682. 

9.  A.  had  a  Title  to  some  Houses,  by  a  Settlement  made  of  them  on  him  and  his 
Wife,  but  being  obliged  to  go  beyond  Sea,  he  left  the  Deed  of  Settlement  with  his 
Brother,  who  being  afterwards  [7]  committed  a  Prisoner,  the  Defendant  entred  and 
enjoyed  the  Plouses  several  Years  ;  and  it  was  decreed,  that  he  should  account  for  the 
Rents  and  Profits  to  A.     29  Car.  2  [1676-77],  Lister  and  Lister,  Rep.  Temp.  Finch  285. 

10.  If  a  Man,  during  a  Person's  Infancy,  receives  the  Profits  of  an  Estate  to  which 
the  Infant  is  intitled,  and  continues  to  do  so  for  several  Years  after  the  Infant  comes 
of  Age,  before  any  Entry  is  made  upon  him,  yet  he  shall  account  for  the  Profits  through- 
out, and  not  during  the  Infancy  only.  Pasch.  1699,  Yallop  and  Hobcorthy,  that 
an  Infant  shall  have  an  Account  of  Profits  against  an  Intruder  ;  vide  Newburgh  v. 
Bickerstaffe,  1  Vern.  295,  but  if  there  be  a  Verdict  against  his  Title,  he  must  recover 
at  Law  first. 

11.  But  if  there  is  no  Trust  nor  Infant  in  the  Case,  nor  any  Entry  made  by  him 
who  is  intitled  to  the  mean  Profits,  Equity  will  not  decree  any  Account  of  the  Rents 
and  Profits.  Resolved  per  Ld.  Chan,  in  the  Case  of  Hutton  and  Simpson  &  Ux,  &  e 
contra,  Mich.  1716,  2  Vern.  722. 

12.  If  there  are  three  Part-Owners  of  a  Ship,  and  one  of  them  refuses  to  navigate 
the  Ship,  and  the  other  two  do  it  against  his  Consent,  and  the  Ship  is  lost  in  the  Vayage  ; 
yet  he  who  refused  shall  contribute  to  the  Loss  in  Proportion,  as  he  was  intitled  to  have 
an  Account  of  Profits,  had  there  been  any.  Slrelly  and  ^Yinson,  1  Vern.  297.  (S.  C. 
post.  cap.  \i.  D.  1  [1  Eq.  Ca.  Abr.  372]). 

13.  Two  Persons  agreed  for  the  Purchase  of  an  Estate  in  Moieties  between  them, 
which  Estate  was  subject  to  several  Incumbrances,  which  were  to  be  discharged  out 
of  the  Purchase-Money  ;  one  of  them  had  Abatements  made  to  him  by  some  of  the 
Incumbrancers  of  several  Sums  due  for  Interest,  and  otherwise,  which  they,  in  Con- 
sideration of  Services  and  Friendship,  agreed  should  be  to  his  own  Use  ;  yet  on  a  Bill 
brought  for  an  Account  of  the  Rents  and  Profits,  the  Court  would  not  allow  him  the 
Benefit  of  these  Abatements,  exclusive  of  the  other  ;  but  held,  that  he  must  account 
for  them,  the  Purchase  being  made  for  their  equal  Benefit,  and  on  a  mutual  Trust 
between  them.     Trin.  1728,  at  the  Rolls,  Carter  and  Horne. 
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(B)  Matters  to  be  brought  into  the  Account,  what  shall  be  allowed  or  dis- 
counted, WHERE  an  Accountant  may  charge  or  discharge  himsele,  and 
how  the  Particulars  are  to  be  ascertained. 

1.  If  a  Mortgagee  or  Trustee  manage  the  Estate  liim.self,  tliere  is  no  Allowance 
to  be  made  him  for  his  Care  and  Pains  ;  but  if  he  employ  a  skilful  Bailiff,  and  give 
him  £20  per  Annum,  that  nuist  be  allowed,  for  a  Man  is  not  bound  to  be  his  own  Bailiff". 
Per  Cur',  Easter  1685,  Bunilhon  and  Hockmore,  1  Vern.  316. 

2.  One  devLseth  £250  to  his  Son,  and  makes  his  Wife  Executrix,  who  marries 
another  Husband  ;  in  a  Bill  brouglit  against  them  for  the  Legacy  by  the  Son,  the 
Defendants  would  have  discounted  Maintenance  and  Education,  which  the  Court 
would  not  permit  ;  for  it  was  said  that  the  Mother  ought  to  maintain  the  Child  ;  l)ut 
a  Sum  of  Money  paid  for  the  Binding  of  him  Apprentice  was  allowed  to  be  discounted. 
Mich.  33  Car.  2  [1681],  Anon.  2  Vent.  353. 

[8]  3.  The  Plaintiff  came  as  a  Gue.st  to  the  Defendant's  House,  at  her  Invitatir)n 
and  the  Defendant  insisted  on  £5  a  Week  for  Diet  and  Lodging,  alledging,  that  she 
l)eing  a  Person  of  Quality,  and  courted  by  several  Noblemen,  much  was  spent  in  Enter- 
tainments, and  prayed  it  may  be  allowed  her  in  Account ;  but  Ld.  Cium.  said.  It  was 
no  honourable  Demand,  and  decreed  an  Account  without  any  such  .\llowance,  it 
appearing  that  she  came  at  her  Invitation.  Ariinflell  and  Roll,  Mich.  1681,  1  Veni. 
19.     (Note:  Plaintiff  tvas  Defendant's  aunt.) 

4.  A  Marriage  Settlement  was  to  all  the  Sons  of  thcMarriage  in  Tail  Male  successively. 
and  for  want  of  such  Issue,  to  the  Daughters,  till  the  Person  next  in  Remainder  should 
pay  them  £3000.  On  Failure  of  Issue  Male,  the  J'osse.ssion  came  to  the  Daughters, 
who  insisted  that  they  should  hold  the  Lands  until  the  Remainder-Man  thought  pro])er 
to  determine  their  Estate  by  one  intire  Payment  ;  but  on  a  Bill  brought  by  the  Judg- 
ment-Creditors, who  insisted  to  be  let  into  a  Sati.sfaction  subject  to  this  charge,  and 
in  Exoneration  thereof,  to  have  an  Account  of  the  Rents  and  Profits,  it  was  decreed 
at  the  Rolls,  that  thej'  should  account  for  the  Profits,  and  that  the  Rent  should  be 
applied,  first  to  pay  the  Interest,  and  then  to  sink  the  Principal,  as  in  Case  of  a  common 
Mortgage  ;  which  Decree  was  affirmed  by  Ld.  Chan,  with  this  Variation,  that  the 
Principal  should  not  be  siuik  by  small  Payments  ;  but  when  a  third  Part  was  raised 
beyond  the  Interest  then  due,  it  sliould  go  to  sink  the  Principal  ;  and  so  again  wlien 
another  third  Part  was  raised,  <&c.  Mich.  1706,  Blagrave  and  Clunn,  2  Vern.  523. 
{Vide  2  Vern.  576.) 

5.  It  was  insisted  upon  (and  not  denied)  to  be  a  Custom  between  Merchant  <and 
Merchant,  that  all  Accounts  should  be  evened  on  either  Side,  by  way  of  Estoppel, 
especially  when  the  Business  is  of  the  same  Employment.  [Fashion  r.  Atwood,  1679], 
2  Chan.  Ca.  7. 

6.  The  Defendant  had  a  Bond  from  the  Plaintiff  for  £50  in  1684,  and  in  1685 
the  Defendant  lodged  and  dieted  with  the  Plaintiff,  and  in  1699  the  Defendant  brought 
an  Action  at  Law  on  the  Bond,  against  the  Plaintiff,  who  brought  this  Bill  to  have 
a  Discount  for  the  Diet  and  Lodging ;  and  though  there  was  no  Agreement  for  that 
Purpose,  and  such  Length  of  Time  passed,  yet  the  Master  of  the  Rolls  decreed  it  to 
an  Account,  and  said.  That  so,  if  the  Defendant  liad  been  a  Bankrupt,  the  Plaintiff 
should  have  had  a  Discount  against  the  Commissioners  or  Assignees  (that  there  may 
be  a  Discount  against  the  Commissioners  or  Assignees  of  a  Bankrupt,  Vide  2  Vern. 
428,  the  Case  of  Peters  v.  Soame,  post.  cap.  viii.  A.  3),  and  that  a  Discount  was  natural 
Justice  in  all  Cases.     Hil.  1699,  Arnold  and  Richardson. 

7.  So  where  two  Persons  had  nuitual  Dealings,  but  before  their  Accoiuits  settled 
one  of  them  died,  and  the  Survivor  brought  a  Bill  against  his  Executors,  to  have  an 
Account  ;  and  that  the  Plaintiff  miglit  discount  what  he  was  to  pay  out  of  what  the 
Executors  were  to  pay  him  ;  and  it  was  decreed  accordingly,  although  it  was  objected, 
it  may  make  a  Devastavit  in  the  Executors.     Mich.  1701,  Beaumont  and  Graver. 

8.  The  Plaintiffs  were  Assignees  under  a  Commission  of  Bankruptcy  awarded 
against  Sir  Justus  Beck,  and  brought  this  Bill  against  the  Defendants,  to  compel  them 
to  assign  and  transfer  to  the  Plaintiffs  several  Shares  in  their  Stock,  to  which  Sir 
Ju.itice  Beck  w^as  intitled,  and  which  in  tlie  Year  1720  cost  him  between  flOOO  and 
£1200.  The  Defendants  bv  Answer  insisted,  that  Sir  Justice  Beck  was  one  of  [9]  the 
Directors  of  their  Ci)mi3any,  and  that  in  the  Year  1720,  after  his  Purchase  of  the  bcfore- 
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mentioned  Stock,  the  Company  lent  him  about  £12,000,  and  insisted,  that  they  onght 
not  to  be  obliged  to  let  the  Plaintiffs  transfer  or  dispose  of  tlie  interest  -nliich  Sir  Justus 
had  in  their  Stock,  without  Paj-ment  of  the  £12,000  borrowed,  and  that  by  virtue 
of  the  Act  5  Geo.  1,  one  Account  ought  to  be  set  oflt  against  the  other  ;  and  for  that 
Purpose  they  had  come  in  as  Creditors  under  the  Commission  of  Bankruptcy,  and  had 
proved  their  Debt ;  there  was  no  Pretence  that  the  Money  was  lent  on  the  Security 
of  the  Stock  ;  but  it  was  insisted,  that  on  the  Credit  of  the  Great  Parcel  of  Stock, 
which  Sir  Justus  had  in  their  Company  at  that  Time,  that  they  lent  him  this  Money, 
and  therefore  would  now  stop  his  Stock  till  Payment  thereof,  or  as  far  as  the  Value 
of  the  Stock  would  extend,  which  now  by  the  great  Fall  of  Stocks  would  by  no  Means 
satisfy  their  Debt ;  but  it  was  decreed  at  the  Rolls,  and  that  Decree  on  an  Appeal 
affirmed  by  the  Lord  Chancellor,  that  the  Defenders  ought  to  permit  the  PlaintifTs, 
the  Assignees,  to  transfer  and  dispose  of  the  Stock  for  the  most  they  could  make  of 
it,  and  that  they  could  not  stop  or  retain  the  Stock  for  their  Satisfaction,  either  before 
or  by  Virtue  of  the  Statute  5  Geo.  1.  And  it  was  resembled  to  the  Case  of  the  Lord 
of  a  Manor  and  his  Copyholders,  that  the  Lord  could  not  refuse  to  admit  a  Person 
to  whom  one  of  the  Copyholders  had  sold  his  Estate,  on  Account  of  any  Debt  due  to 
the  Lord  by  tliat  Copyholder  ;  that  as  the  Lord  f)f  the  Manor  in  that  Case,  though 
he  had  the  Freehold  of  all  the  Copyhold  Estates  in  him,  yet  had  no  Right  to  any  of  the 
Copyholder's  private  Copyhold  ;  so  here,  though  the  Company  had  the  whole  Stock 
of  tiie  Company  in  them  in  their  corporate  Capacity,  yet  the  Stock  of  each  Proprietor 
was  distinct,  and  vested  only  in  himself,  wherewith  the  Company  had  nothing  to  do 
further  than  they  were  invested  there^vith  by  the  Charter,  or  Act  of  Parliament  whereby 
they  were  incorporated  and  impowered,  or  ordered  to  transfer  each  one's  Stock  by 
Transfers  to  l)e  made  in  the  Books  of  tlie  Company  ;  which  otherwise  every  Proprietor 
might  by  Deed,  or  otherwise,  have  transferred  as  he  thought  fit.  And  it  was  held, 
that  this  Case  differed  from  that  of  the  Hudson's  Bay  Company,  decreed  per  Lord 
Chjincellor,  assisted  by  Raymond  C.  J.  and  Mr.  Justice  Pric£,  where  there  was  an 
e.vpress  By-Law  to  subject  the  Stock  of  each  Member  to  satisfy  the  Debts  they  should 
owe  to  the  Company.  And  it  was  said,  that  this  was  not  like  the  Case  of  Demandray 
and  Metcalf,  where  a  Banker  lent  £200  on  a  Pledge  of  Jewels,  and  afterwards  lent 
the  same  Person  a  further  Sum  of  Money  on  his  bare  Note  ;  yet  he  was  not  admitted 
to  redeem  the  Jewels  without  Payment  of  the  Note  likewise  ;  for  there  it  was  between 
two  private  Persons.  And  it  was  held  not  to  be  wthin  the  Statute  of  5  Geo.  1,  which 
speaks  only  of  mutual  Dealings  and  Accounts,  which  is  not  this  Case,  as  Sir  Justus 
had  a  fixt  permanent  Interest  in  the  Stock,  and  the  Money  was  borrowed  without 
Regard  thereto.  And  the  Court  held  tliis  was  not  like  the  Case  of  Partnership,  where 
if  any  of  the  Partners  borrowed  any  of  the  Partnersliip's  Money,  his  own  Share  should 
be  answerable  for  it,  and  he  should  not  be  permitted  to  come  into  a  Court  of  Equity, 
and  pray  an  Account  of  his  Share  of  the  Partnership,  Stock,  and  Effects,  without 
making  Satisfaction  for  the  Debt  he  owed  to  the  Partnership  ;  for  this  was  a  Trans- 
action between  them  as  private  Persons,  and  on  a  mutual  [10]  Credit  and  Trust ;  but 
the  Loan  of  the  £12,000  in  the  present  Case  to  Sir  Justus,  was  not  in  their  corporate 
Capacity,  wherein  only  he  stood  related  to  them,  and  held  his  Stock,  but  was  a  Loan 
by  them  as  private  Persons,  for  which  they  could  not  stop  his  Stock,  which  he  held 
as  a  Member  of  the  Company  in  their  corporate  Capacity.  Trin.  1728,  Meliorucchi 
and  Royal  Exchange  Assurance  Comjiany. 

9.  Colonel  Russel  married  the  Widow  of  Lord  North  and  Grey,  who  was  Executrix 
of  her  Husband,  and  kept  a  Book  of  Accounts  relating  to  his  Estate,  and  after  she 
married  Russell,  the  same  Book  was  kept  and  continued  on.  Afterwards  he  went 
over  Governor  to  Barhadoes,  and  his  Wife  went  with  him,  as  did  the  Servant  that 
made  and  kept  the  Book  of  Account  :  And  there  was  Proof  in  the  Cause,  that  the  Book 
was  made  up  from  Vouchers,  and  that  great  Part  of  the  Monies  was  paid  :  And  the 
Witnesses  believed  all  the  other  Monies  were  paid,  and  the  Plaintiff  charged  the  De- 
fendant only  by  the  Book ;  and  upon  Exceptions  taken  to  the  Master's  Report,  the 
Question  was,  whether  the  Master  ought  not  to  have  allowed  the  Book  as  a  Discharge 
as  well  as  a  Charge ;  and  after  long  Debate,  my  Lord  Keeper  adjudged  it  should  be 
allowed  as  a  Discharge ;  and  the  rather  in  this  Case,  because  Colonel  Russell,  his  Lady, 
and  the  Servant,  were  dead  in  Barbadoes,  which  amounted  to  Length  of  Time,  which 
was  always  held  a  good  Reason  for  allowng  of  it,  and  so  took  it  to  be  a  good  Rule,  and 
fit  to  be  established,  that  where  a  Man  was  charged  only  by  an  Oath,  or  a  Book,  the 
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same  should  be  his  Discharge ;  and  the  Case  of  Mellish  and  Turner,  lately  adjudged, 
was  cited,  where  Books  had  been  lost  in  the  Earthquake  at  Smyrna,  so  that  the  Plaintift" 
could  only  charge  the  Defendant  Turner  by  his  own  Books,  the  same  Books  were 
admitted  to  be  his  Discharge.  Mich.  U 01, ' Darston  and  Earl  of  Oxford  &  aV  Exe- 
cutors of  Colonel  Russel  [Pre.  Ch.  188]. 

10.  The  Defendant  was  a  Housekeeper,  and  her  Aimt,  who  was  a  very  old  infirm 
Woman,  lived  with  her,  and  she  from  Time  to  Time  received  the  Aimt's  Money  for  her, 
as  any  was  paid  ;  the  Aunt  died  intestate,  and  the  Plaintifi  being  intitled  to  a  distributive 
Part  of  her  Estate,  brought  a  Bill  against  the  Defendant,  to  discover  what  Sums  of  the 
Intestate's  Money  she  had  received  for  the  Intestate.  She  by  her  answer  sets  out  several 
Sums  she  had  received  for  the  Intestate  wliilst  she  lived  wnth  her,  and  at  what  Time, 
and  that  the  Intestate  had  immediately  put  them  out  again  at  Interest,  to  such  and 
such  particular  Persons,  and  set  forth  other  sums  which  she  had  received  and  paid 
over  to  the  Intestate.  The  Cause  being  heard  without  Proof  on  either  Side,  and  an 
Account  decreed,  which  was  referred  to  a  Master,  he  by  his  Report  charged  the  De- 
fendant with  the  Sums  confessed  by  her  Answer  to  be  received,  and  submitted  to  the 
Court,  whether  she  was  not  likewise  to  be  discharged  by  the  same  Answer.  The 
Master  of  the  Rolls  said.  That  though  he  looked  on  the  Defendant  in  this  Case  to  have 
acted  only  in  the  Nature  of  a  Servant,  who  by  the  Justice  of  this  Court  may,  on  a  Bill 
brought  against  him  by  his  Master's  Executors,  discharge  as  well  as  charge  himself 
by  his  Answer  ;  yet  as  the  Defendant  might  in  this  Case  have  proved  her  Answer, 
as  appears  by  the  Answer  itself,  and  had  not  so  done,  he  referred  it  back  to  the  Master, 
and  each  Side  to  make  what  Proofs  they  could ;  and  he  declared  that  if  the  Answer 
was  disproved,  as  to  the  Sums  put  out  at  Interest,  he  should  give  no  [H]  Credit  to  it 
as  to  other  Particulars,  else  inclined  it  should  be  a  Discharge  too,  as  well  as  a  Charge. 
Trin.  1702,  Bayly  and  Hill. 

11.  An  Account  being  of  twenty  Years  standing,  it  was  ordered  that  the  Defend- 
ant may  prove  on  Oath  what  he  cannot  prove  by  Books  and  cancelled  Bonds,  it  being 
of  so  long  a  standing.  Peyton  and  Green,  1  Chan.  Rep.  1-16.  An  Account  of  fourteen 
Years  standing  admitted  to  be  proved  by  Oath.     1  Chan.  Ca.  127. 

12.  The  Court  will  not  allow  any  Thing  to  be  placed  to  Account  under  the  Head 
of  General  Expences  {nor  under  the  Head  of  Sundries.  Semb.  Brovsnell  v.  Brownell, 
2  Bra.  Cas.  in  Chan.  62),  but  the  Party  must  name  the  Particulars.  Nel.  Chan. 
Rep.  117. 

13.  The  Defendant,  on  Account,  shall  be  discharged  by  his  Oath  of  Sums  under 
forty  Shillings,  but  a  Partv  shall  not,  bv  Wav  of  Charge,  charge  another  Person  so. 
2  C'lmn.  Ca.  249,  Everard  and  Warren,  Hil.  30  &  31  Car.  2  [1679],  1  Yern.  283,  Mich. 
1684,  in  an  anonymous  Case,  S.  P.  where  it  said,  that  he  must  mention  to  whom  paid, 
for  what,  and  when  ;  vide  1  Vern.  470,  where  it  is  said,  that  the  Court  being  informed, 
that  the  Course  of  the  Court  was,  that  an  Accountant  was  to  be  allowed,  on  his  own 
Oath,  all  Sums  not  exceeding  forty  Sliillings  each,  so  as  the  whole  was  not  £100,  de- 
clared that  Rule  seemed  unreasonable,  and  would  consider  how  to  rectify  it.  Trin. 
1687,  Whicherhj  and  Whiclierly,  1  Vern.  470. 

14.  In  an  Account  between  Plaintiff,  a  Gardner,  and  Defendant,  a  Seedsman, 
the  Defendant  shall  be  allowed  Sums  under  forty  Sliillings,  by  Way  of  Discharge, 
upon  his  Oath ;  but  the  Plaintiff  shall  not  be  allowed  any  Thing  on  liis  Oath.  Marsh- 
field  and  Weston,  2  Vern.  176.     This  is  now  the  established  Practice  in  Chancery. 


(C)  Wh.\T  SH.\LL  be  .\  GOOD  B.\R  TO  A  DeMAXD  OF  AN  ACCOUNT,   AND  WHERE  AN 

Account  once  stated  sh.\ll  be  conclusive. 

1.  A.  Prays  to  have  an  Account  of  the  Sale  of  Goods  taken  in  Execution  at  an 
Undervalue  ;  "the  Defendant  pleads,  that  before  he  bought  the  Goods  of  the  Sheriff, 
and  afterwards,  thev  were  offered  to  the  Plaintiff  for  the  same  Price  he  gave  for  them  ; 
and  the  Plea  was  allowed  good.     Hil.  25  Car.  2  [1673],  Dean  and  Gaivll  d-  at'.  Rep. 

Temp.  Finch.  111.  ,  ■    ,   ■ 

2.  An  account  was  decreed  between  the  Plaintiff  and  Defendant ;  and  it  being 
proved,  that  the  Defendant  had  altered  a  Bundle  of  Papers ;  and  it  being  likewnse 
reported  by  the  Master,  that  he  had  suppressed  the  Evidence  ;  the  Ld.  Chan,  dis- 
allowed the  Defendant's  whole  Demand,  though  he  swore  he  had  produced  all  the 
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Papers  ;  and  his  Lordship  declared  he  was  satisfied,  that  all  the  Papers  were  produced 
{Max.  He  that  hath  committed  Iniquity,  sliall  not  have  Equity).  Wardour  and  Beris- 
ford,  Pasc.  1G87,  1   Vern.  452. 

3.  The  Bill  was  to  call  the  Defendant,  the  Plaintiff's  Steward,  to  an  Account ; 
the  Defendant  by  Way  of  Plea  in.sisted,  that  the  Plaintiff  had  sued  here,  and  also  at 
Law,  for  the  same  Matter,  and  having  her  Election,  she  chose  to  have  her  Bill  dismissed 
here,  and  not  meeting  with  Success  at  Law,  she  now  resorts  back  again  to  this  Court ; 
that  the  Plaintiff  had  seized  in  violent  and  undue  Manner  all  his  Writings  and  Evi- 
dences, and  likewise  imprisoned  his  Person  :  The  Court  held,  that  a  Dismission  upon 
an  Election  was  no  more  peremptory  than  a  Nonsuit  at  Law  ;  and  that  as  to  the  taking 
of  the  Papers,  tho'  Detinue  of  Charters  is  a  good  Plea  at  Law  to  an  Account ;  yet  to 
say  that  the  Plaintiff  did  once  seize  his  Writings,  is  not  good  ;  [12]  for  it  is  the  De- 
tainer that  makes  the  Plea  good ;  and  as  to  the  Imprisonment,  he  may  bring  his 
Action  ;  and  therefore  ruled,  that  the  Defendant  should  answer ;  but  ordered,  that 
whereas  there  was  a  considerable  Sum  of  Money  in  the  Trunk,  that  the  Money  as  well 
as  Writings  should  be  restored  ;  for  though  the  Defendant  may  be  greatly  in  the 
Plaintiff's  Debt,  yet  she  must  not  levy  her  own  Debt  after  that  Maner.  The  Countess 
of  Plymouth  and  Bladon,  2  Vern.  32. 

4.  Though  an  Account  be  stated  under  Hand  and  Seal,  yet  if  there  appears  any 
Mistake  in  it,  the  Court  vrM  order  the  Parties  to  go  to  a  new  Account.  3  Chan.  Rep. 
18,  Proud  and  Comhes,  15  Nov.  IG  Car.  2  [1G64]. 

An  Account  settled  ten  Years  before  Bill  filed,  shall  not  be  opened,  though  containing 
gross  Errors ;  hut  the  Plaintiff  shall  be  at  Liberty  to  surcharge  and  falsify.  Brownell 
V.  Broionell,  2  Bro.  Chan.  Cas.  G2. 

5.  The  Defendant's  Testator  stated  an  Account  with  the  Plaintiff',  which  was 
signed  and  sealed  by  the  Parties  ;  but  the  Plaintiff  afterwards  finding  that  his  Servant 
had  paid  £200  for  which  he  had  no  Credit  given  him,  prayed  a  new  Account  against 
the  Executor,  who  pleaded  the  former  Account  stated,  and  that  he  was  but  an  Executor, 
and  knew  not  how  to  account  :  The  Plea  was  over-ruled,  but  ordered  to  proceed  no 
further  than  Answer  without  Leave  of  the  Court.  27  Car.  2  [1675],  Vi rigid  and 
Coxon,  1  Chan.  Ca.  262.  Rep.  Temp.  Finch  431,  S.  P.  in  Chandler  and  Dorsett,  31 
Car.  2  [1G79].     2  Clian.  Ca.  157,  S.  P.  in  Osborne  and  Chajmian,  35  Car.  2  [1683]. 

6.  A.  makes  a  Jointure  of  an  Equity  of  Redemption,  and  afterwards  becomes  a 
Rankrupt ;  the  Commissioners  assign  this  Equity  of  Redemption,  and  the  Assignees 
state  an  Account.  The  Jointress  brings  her  Bill  to  be  relieved,  alledging  Combination 
between  the  Assignees  and  the  Mortgagee,  and  that  they  had  allowed  more  Money  than 
was  due  on  the  Mortgage.  Ld.  K.  The  Assignees  stand  in  the  Place  of  the  Husband, 
and  the  Account  suited  by  them  ought  to  be  as  conclusive,  as  if  stated  by  the  Husband  ; 
and  the  Bill  is  not  right  in  charging  a  general  Fraud  in  the  stating  of  the  Account, 
but  Plaintiff  ought  to  have  assigned  particular  Errors  in  the  Account;  however  the 
Plaintiff  had  Leave  to  amend  her  Bill.     Knight  and  Bampfielf,  1   Vern.   179. 

7.  Mortgagor  and  Mortgagee  settle  an  Account  before  a  Master  ;  and  now  a  subse- 
quent Mortgagee  sues  for  a  new  Account,  supposing  the  former  Account  to  be  false, 
and  made  by  Consent,  but  did  not  insist  upon  any  Particulars  ;  and  Ld.  Chan,  declared, 
That  the  Account  should  bind  the  second  Mortgagee,  if  the  Fraud  and  Collusion  were 
answered.     Trin.  29  Car.  2  [1677],  Needier  and  Beeble,  1  Chan.  Ca.  299. 

A  specific  Devisee  of  a  Mortgage  is  not  bound  by  an  Account  settled  heticeen  the  Re- 
presentative of  the  Mortgagor,  and  the  Executor  of  the  Mortqaqee.  Semb.  Lanqley  v. 
Oxford,  Amhl.  17. 

But  if  the  Mortgage  had  been  devised  in  general  to  pay  Debts  and  Legacies,  it  would 
have  been  otfierwise.     Ibid. 

8.  A.  is  a  Tenant  for  Life  of  a  Trust,  Remainder  to  his  Sons,  A.  before  a  Son  born 
brings  a  Bill  against  the  Trustees,  and  an  Account  is  decreed,  and  afterwards  taken  ;  this 
Account  shall  bind  the  Sons,  for  all  Persons  that  could  be  made  Parties  were  Parties 
to  the  Suit.     Leonard  and  Com.  Sussex,  Mich.  1705,  2  Vern.  525. 

9.  An  Account  taken,  and  a  Distribution  decreed  in  the  Spiritual  Court,  of  a  Per- 
sonal Estate  ;  yet  a  new  Account  decreed  by  Lord  Chan.  Bissell  &  Ux'  and  Axtell 
d-  aV,  Easter  1688,  2  Vern.  47. 

10.  The  Plaintiff's  Husband  and  the  Defendant  had  Dealings  together  as  Merchants ; 
the  Bill  was  for  an  Account  ;  and  although  it  was  agreed  that  Length  of  Time  was 
no  Bar,  yet  the  Plaintiff's  Husband  living  many  Years  after  the  Trade  and  Dealings 
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between  them  ceased.  [13]  and  acquiescing  to  the  Time  of  his  Death,  the  Court  dis- 
missed the  Bill,  and  left  the  Plaintifi'  to  recover  at  Law,  if  she  could.  Slierrnan  and 
Sherman,  Mich.  1692,  2  Vern.  276. 

A  Bill  to  open  an  Account  of  Monies  paid  must  slate  specific  Errors,  else  every 
Transaction  might  product  a  Chancery  Suit ;  per  Sir  Lloyd  Kenyan,  Master  of  the 
Rolls.  Taylor  v.  Haylin,  2  Bro.  Chan.  Ca.  310. 

11.  Among  Merchants  it  is  looked  upon  as  an  Allowance  of  an  Account  current, 
if  the  Merchant  who  receives  it  does  not  object  against  it  in  a  second  or  third  Post. 
Per  Hutchins,  Ld.  Commiss.  in  the  case  of  Sherman  and  Sherman,  Mich.  1692,  2  Vern. 
276. 

CAP.  III. 
Affidavits. 

(A)  Where  an  AfRda\nt  is  neces-sar}',  &  e  cont'. 

(B)  Where  an  Affidavit  may  be  said  to  be  full   and  sufficient,  and  what  shall    be 

allowed  thereon. 

(A)  Where  an  Affidavit  is  necissary,  &  e  cont\ 

1.  If  a  Bill  be  exhibited,  grounded  on  the  Loss  of  a  Bond  ;  per  Ld.  K.  As  it  is  the 
Loss  which  intitles  the  Court  to  Jurisdiction  of  the  Cause,  Affida\'it  must  be  made  of 
it.     Trin.  26  Car.  2  [1674],  Anon.  1  Chan.  Ca.  231. 

2.  But  if  a  Person  comes  only  for  a  bare  Discovery  of  a  Deed,  he  need  not  make 
Oath  of  the  Loss  of  it,  as  he  must  do  when  he  comes  for  Relief ;  for  he  cannot  translate 
the  Jurisdiction  without  Oath  made  of  the  Loss  of  the  Deed.  Per  Ld.  K.  Trin.  1684, 
Godfrey  and  Turner,  1   Vern.  247. 

.3.  So  where  a  Bill  was  brought  for  a  bare  Discovery  of  a  Deed,  and  the  Defendant 
demurred,  because  the  Plaintiff"  had  not  made  Oath,  according  to  the  Course  of  the 
Court,  that  he  had  not  the  Deed  ;  upon  wliich  this  Distinction  was  taken  and  allowed 
of  by  the  Court,  viz.  That  where  a  Person  comes  for  a  Discovery,  and  prays  Relief, 
there  it  is  necessary  for  him  to  make  Affidavit  of  the  Want  of  the  Deed ;  but  when 
he  seeks  but  a  bare  Discovery,  or  to  have  it  produced  at  a  Trial,  it  is  not  necessary ; 
for  it  is  not  to  be  presumed,  [14]  that  the  Plaintiff  in  either  of  the  later  Cases  would 
do  so  absurd  a  Thing,  as  exhibit  a  Bill,  if  he  had  the  Deed,  [Anonymous,  1663]  1  Chan. 
Ca.  11,  [Anonymous,  1683]  1  Vern.  180,  S.  P.  But  ride  [Anonymous,  1682]  1  Vern. 
59,  where  the  Distinction  is  taken  quite  contrary,  but  seems  to  be  the  Mistake  of  the 
Reporter. 

4.  The  Plaintiff  had  purchased  the  Manor  of  Leyborn  in  the  Count}'  of  Kent,  and 
the  Defendant  was  Tenant  of  Part  thereof  by  a  Lease  for  Years,  which  was  now  expired, 
at  the  Rent  of  £80  per  annum ;  and  the  Plaintiff  by  his  Bill  set  forth,  that  the  Court- 
Rolls,  Title-Deeds,  and  Writings  belonging  to  this  Manor,  were  kept  in  a  Closet  in  such 
a  Room  at  the  chief  Mansion-House,  and  that  after  his  Purchase,  the  House  being 
repairing,  and  Workmen  in  the  House,  the  Defendant  took  that  Opportunity,  and  got 
into  the  Closet,  and  took  away  all  the  Writings,  and  (amongst  others)  the  Counterpart 
of  the  Defendant's  Lease,  and  charged  that  the  Defendant  had  broke  several  of  the 
Covenants  in  his  Lease ;  but  that  for  Want  of  the  Counterpart  tlie  Plaintiff  could  not 
ascertain  his  Damages  in  an  Action  at  Law  to  be  brought  concerning  the  same;  and 
therefore  prayed  a  Discovery  of  this  Counterpart,  and  general  Relief.  To  this  Bill 
the  Defendant  demurred  to  the  Relief  only,  for  that  the  Plaintiff  had  not  annexed  to 
his  Bill  the  usual  Affidavit,  that  he  had  not  the  Counterpart  in  his  Custodj-,  and  gave 
a  full  Answer,  by  Way  of  Discovery,  to  the  whole  Bill ;  but  the  Demurrer  was  over- 
ruled, for  that  the  Bill  was  only  for  a  Discovery,  and  therefore  though  he  charged  tliat 
several  of  the  Covenants  were  broken,  yet  he  did  not  pray  any  Recompence  or  Satis- 
faction for  such  Breach,  but  only  complained,  that  for  Want  of  the  Counterpart  he 
could  not  ascertain  his  Damages  at  Law,  so  that  he  had  wholly  an  Eye  to  Law  for  his 
Satisfaction  ;  and  though  he  prayed  Relief  generally,  that  was  only  to  be  applietl  to 
the  Particular  Relief  he  had  before  prayed,  which  was  a  Discovery  of  the  Counteri^irt 
of  the  Lease.  Trin.  1729,  Whitworth'and  Gouldin;;  (2  Will.  Rep.  541,  S.  C).  S.  P. 
As  to  the  general  Relief  being  applied  to  a  Discovery,  resolved  the  same  Day  between 
King  and  King. 
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5.  A  Plea  of  Privilege  of  an  University  need  not  be  upon  Oath  ;  but  it  is  sufficient 
to  aver,  that  the  Party  is  a  Scholar  resident,  &c.,  26  Car.  2  [1674],  Prat  and  Taylor, 

1  Chan.  Ca.  237,  [Anonymous,  1673]  1  Chan.  Ca.  258,  S.  P. 

6.  A  Plea  of  Outlawry  need  not  be  upon  Oath,  [Prat  v.  Taylor,  1674]  1  Chan.  Ca. 
237,  [Anonymous,  1673]'l  Chan.  Ca.  258,  S.  P.     But  Qucere. 

7.  For  where  the  Defendant  pleaded  the  Privilege  of  the  Exchequer,  being  the 
Foreign  Opposer,  tlie  Plea  was  over-nded,  because  it  was  not  put  in  upon  Oath.  Per 
Ld.  Chan.  Mich.  1688,  Gibson  and  Whiteacre,  2  Vern.  83.  So  a  Plea  of  Outlawry 
was  disallowed,  because  it  was  not  put  in  upon  Oath.     llil.  1688,  Parrot  and  Bowden, 

2  Vern.  37. 

8.  There  was  a  Reference  to  the  Six  Clerk,  whether  a  Plea  of  Outlawry,  \vd\\  an 
Averment  of  the  same  Person,  ought  to  be  upon  Oath  ;  and  it  was  urged,  that  it  had 
been  so  ruled  in  Lord  North's  Time,  because  it  might  come  from  the  other  Side,  to  aver 
that  he  was  not  the  same  Person  ;  and  the  Court  allowed  the  Plea  to  be  good,  being 
only  the  common  Averment,  but  gave  Leave  to  amend  on  Payment  of  20s.  Cost.  Mich. 
1690,  Took  and  Took,  2  Vern.  198. 

9.  A  Plea  of  a  former  Suit  depending  for  the  same  Matter,  need  not  be  upon  Oath. 
Trin.  1685,  Urlin  and ,  1  Vern.  332. 

[15]  10.  Where  a  Person  is  arrested  upon  an  Attachment,  the  Contempt  shall  hold 
good,  though  no  Affida\it  be  filed  at  the  Time  of  taking  forth  the  Attachment,  if  it  be 
filed  before  the  Return  of  it.     By  Ld.  K.  Trin.  1683  [Anonymous],  1  Vern.  172. 

(B)  Where  a\  Affida\it  may  be  said  to  be  full  and  sufficient,  and  what 

SHALL    be   allowed   THEREON, 

1.  Declared  by  Jefferies,  C.  that  a  general  Affidavit  of  having  material  Witnesses 
beyond  Sea  should  not  be  sufficient,  but  the  Witnesses  must  be  named  in  the  Affidavit, 
and  the  Point  mentioned  to  wliich  they  can  materially  depose.  Mich.  1 685  [Anonymous], 
1  Vern.  334. 

2.  Some  Bailiffs,  who  had  served  an  Execution  in  Breach  of  an  Injunction,  find 
Money  hid  in  the  House,  and  carry  it  away,  and  the  Party,  at  whose  Suit  the  Execution 
was  taken  out,  was  ordered  to  make  Satisfaction,  who  complained  of  this  Order  as 
unjust,  saying.  That  the  Parties  should  be  admitted  to  purge  themselves  by  Oath  ; 
and  that  the  Plaintiff  should  not  be  admitted  to  be  Judge  of  his  own  Damages  ;  but 
Ld.  K.  confirmed  the  Order,  and  said,  That  a  Man  who  had  stolen,  would  not  stick  to 
forswear  it ;  and  that  therefore,  in  Odium  Spoliatoris,  the  Oath  of  the  Party  injured 
should  be  a  good  Charge  on  him  who  did  the  Wrong.  Childrens  and  Saxby,  35  Car.  2 
[1683],  1  Vern.  207. 

3.  An  Accountant  shall  be  allowed  Sums  under  forty  Shillings  on  his  own  Affidavit. 
Mich.  1684,  Anon.  1  Vern.  283.  But  for  this  vide  Title  Account  (B),  PL  13  &  14 
[1  Eq.  Ca.  Abr.  11]. 


[16]  CAP.  IV. 
Agreements,  Articles,  and  Covenants. 


(A)  Agreements  and  Covenants  which  ought  to  be  performed  in  Specie,  &  e  conl\ 

(B)  Parol  Agreements,  or  such  as  are  witliin  the  Statute  of  Frauds  and  Perjuries, 

<fc  e  cont'. 

(C)  Voluntary  Agreements,  in  what  Cases  to  be  performed. 

(D)  Agreements,  by  whom  to  be  performed. 

(E)  Concerning  the  Manner  and  Time  of  performing  Agreements. 

(F)  Wheie  the  Person  or  Estate  will  be  made  liable  to  a  Covenant  or  Agreement. 

(G)  Where  there  may  be  Relief  when  the  Agreement  is  not  strictly  performed. 

(A)  Agreements  and  Covenants  wiuch  ought  to  be  performed  in 
Specie,  and  e  cont\ 

1.  If  an  Uncle  covenants,  in  Consideration  of  natural  Love,  and  in  order  to  gain  a 
Reconciliation  between  liis  Nephew  and  his  Father  (wliom  the  Nephew  had  disobliged), 
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to  settle  liis  Estate  on  his  Nephew  :  Such  Covenant  shall  be  executed  in  Specie  ;  though 
it  be  objected,  that  a  Court  of  Equity  cannot  decree  the  Execution  of  a  Covenant 
or  Agreement  in  Specie,  when  the  Party  has  a  Remedy  for  Damages  at  Law. 
Wiseman  and  [17]  Roper,  21  Car.  1  [1045-4G],  1  Chan.  Rep.  1.58.  An  Agreement 
decreed  in  Specie,  19  Eliz.  [1.57C-77],  Cary  84,  and  the  like  Objection  made. 

(Proliibitions  have  formerly  been  granted  to  inferior  Courts  of  Equity,  for  decreeing 
the  Performance  of  Agreements  in  Specie;  as  where  a  Man  promised  to" make  a  Lease, 
and  refusing,  the  Court  of  Marches  of  Wales  decreed  a  Performance ;  and  a  Prohibition 
was  granted.  1  Roll.  Abr.  280;  Lat.  172;  1  Roll.  Rep.  3G8.  But  now  the  Power 
of  Chancery,  and  other  Courts  of  Equity,  in  enforcing  the  Execution  of  Articles  and 
Agreements,  is  so  well  established,  that  in  many  Cases,  Money  agreed  to  be  laid  out  in 
Lands  shall  be  considered  as  Lands,  and  Lands  as  Money ;  vide  1  Chan.  Ca.  39,  and 
though  a  losing  Bargain  will  sometimes  be  decreed,  as  well  as  a  beneficial  one,  2 
Vern.  423,  yet  it  must  ever  be  observed,  that  Articles  or  Agreements,  out  of  which 
an  Equity  can  be  raised  in  Specie,  ought  to  be  obtained  with  all  imaginable  Fairness, 
and  without  any  Mixture  tending  to  Surprize  or  Circumvention ;  and  that  they  be 
not  extremely  unreasonable  in  any  Respect ;  other\\-ise  a  Court  of  Equity  will  according 
to  the  Circumstance  of  the  Case,  either  set  the  Agreement  quite  aside,  send  the  Party 
to  Law  or  direct  a  Trial  in  a  Quantum  damnificat.) 

2.  A.  having  a  Lease  from  the  Dean  and  Chapter  of sells  it  to  B.  and  it  was 

agreed,  that  upon  A's  abating  Part  of  the  Money,  B.  should,  upon  the  King  and  the 
Dean  and  Chapter's  Restoration,  reconvey  it  to  A.  and  though  it  was  objected,  that  this 
was  in  Nature  of  a  Wager,  and  so  more  proper  for  a  Common  Law  Court ;  yet  a 
specifick  Performance  of  the  Agreement  was  decreed.     By  Master  of  the  Rolls,  14  Car. 

2  [1G63],  Parker  and  Palmer,  1  Chan.  Ca.  42.  (Upon  an  Appeal  to  this  Decree  it  was 
affirmed  by  Ld.  Chan,  and  Bridgeman,  ibid.) 

3.  J.  S.  upon  a  Treaty  of  Marriage,  offered  to  settle  £500  per  Annum  as  a  Jointure 
on  his  intended  Wife,  and  was  intrusted  -snth  the  Dramng  of  the  Settlement,  which 
the  Wife  never  read,  and  the  Jointure  settled  was  but  £400  per  Annum,  and  he  taking 
Notice  during  the  Marriage,  that  the  Jointure  settled  was  not  so  much,  and  talking 
of  making  it  up,  but  dying  before,  his  Heir  was  decreed  to  make  it  up,  although  there 
was  no  Covenant  or  Agreement  proved,  by  wliich  he  bound  liimself  to  make  a 
jointure  of  that  Value.     Mich.  1681,  Benson  and  Bellasis,  1  Vern.  15,  17. 

(There  needs  no  great  Exactness  in  the  Words  wliich  make  a  Covenant ;  for 
where  it  appears  to  be  the  Intent  of  Two  to  do,  or  not  to  do  a  Thing,  it  will  be  con- 
strued a  Covenant,  and  the  rather  in  Equity,  where  a  Covenant  is  only  considered 
as  an  Evidence  of  an  Agreement,  as  a  Bond  may  be.     Vide  1  Chan.  Ca.  294.) 

4.  A  female  sole,  being  Tenant  in  Possession,  agrees  with  the  Heir  at  Law,  who 
pretended  a  Title,  that  in  case  he  did  not  disturb  her,  she  would  leave  him  the  Land 
after  her  Death,  if  she  died  without  Issue  of  her  Body,  or  £500  in  Money ;  the  Feme 
married,  and  devised  to  her  Husband  ;  and  though  it  was  urged,  that  tliis  was  all  the 
Portion  the  Husband  had  \vith  her,  and  that  he  was  therefore  quasi  a  Purchaser,  and 
that  she  being  Tenant  in  Tail,  might  have  docked  the  Remainder  ;  notwithstanding 
Ld.  Chan,  decreed  a  Performance  of  the  Agreement.  Pasc.  1682,  Guilmore  and 
Battison,  1  Vern.  48. 

5.  If  A.  upon  the  Marriage  of  his  Brother,  executes  a  Writing,  by  which  he  pro- 
mises, if  the  Wife  be  worth  £160  and  if  he  dies  without  Issue,  he  will  give  his  Lands 
to  his  Brother  and  his  Heirs,  and  the  Wife  is  worth  £160.  And  A.  himself  after- 
wards marries  and  settles  the  Lands  in  Jointure  upon  his  Wife,  and  dies  without  Issue 
having  devised  the  Lands  to  his  Wife  in  Fee,  though  this  is  urged  to  be  a  Limitation 
to  take  Effect  after  a  D\ing  without  Issue,  and  so  subject  to  be  destroyed  by  the  Tenant 
in  Tail,  yet  as  the  Marriage  was  proved  to  be  in  Expectation  of  the  Performance  of 
this  Agreement,  it  will  be  good  against  the  Devisee  of  the  Wife.  Decreed  33  Car.  2 
[1681],  Gmjlmer  and  Paddiston,  2  Vent.  353,  354. 

{Maxim.  Equity  regards  not  the  Circumstance,  but  the  Substance  of  the  Act :  So 
note,  an  Agreement  in  Equity  is  better  than  a  Conveyance  at  Law.    Max.  of  Eq.  53,  54.) 

6.  The  Plaintiff  assigned  some  Shares  of  the  Excise  to  the  Defendant,  who  there- 
upon covenanted  to  save  him  harmless,  and  to  stand  in  his  place  touching  all  Pay- 
ments to  the  King  ;  the  Plaintiff  being  sued  by  the  King  brought  his  Bill  to  have 
the  Agreement  performed  in  Specie,  and  although  it  was  insisted  that  the  Flaintift' 
might  recover  [18]  Damages  at  Law ;  and  that  this  was  not  a  Covenant  for  any 
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Tiling  certain  ;  ;ind  that  l)_v  this  Moans  a  Master  in  Clianc-erv  was  to  tax  Damages 
instead  of  a  Jury  ;  yet  it  Avas  decreed,  tliat  the  Defendant  should  perform  his  Cove- 
nants ;  and  it  was  directed  to  a  Master,  that  as  often  as  any  Breach  .'ihould  happen, 
he  should  report  it  specially,  that  tlie  (!ourt,  if  Occasion  should  be,  might  direct  a  Trial 
in  a  Quantum  damnifical\  Midi.  35  Car.  2  f  1(>8.'5],  Lord  Ranelagh  and  Hayes,  1  Yern. 
189.     2  Chan.  Ca.  14G,  S.  C. 

(Breach  of  Covenants  triable  at  Law  ;  for  Equity  will  not  settle  damages. 
Slajford  and  Mayor  of  London,  17  March  1719,  In  Dora  Proc.) 

7.  If  J.  S.  a  Jointress,  brings  her  Bill  to  have  an  Account  of  the  Real  and  Personal 
Estate  of  her  late  Husband,  and  to  have  Satisfaction  thereout  for  a  Defect  of  Value 
of  her  Jointure-Lands,  which  he  had  covenanted  to  be  and  to  continue  of  such  Value  ; 
and  the  Defendant  insists,  that  this  is  a  Covenant  which  founds  only  in  Damages,  and 
properly  determinable  at  Law  ;  tho'  it  be  admitted,  that  a  Court  of  Equity  cannot 
regularly  assess  Damages  ;  yet  in  this  Case  a  Master  in  Chancery  may  properly  in- 
quire into  the  Value  and  Defect  of  the  Lands,  and  report  it  to  the  Court,  which  may 
tlecree  such  Defect  to  be  made  good,  or  send  it  to  be  tried  at  Law  upon  a  Quantum 
damnificaC.     Mich.  IG99,  Hedges  and  Everard. 

8.  The  Condition  of  a  Bond  was  to  settle  certain  Lands  in  such  a  Manor  by  such 
a  Day  ;  the  Obligor  dies  before  the  Day,  so  the  Bond  was  saved  at  Law ;  and  the 
Question  was.  Whether  this  Court  would  decree  an  Execution  in  Specie  :  Per  Ld. 
C!han.  the  Lands  must  be  settled,  and  so  it  has  often  been  done.  Pasc.  1G97,  Hollham 
and  Hyland.     S.  G.  Nets.  Ch.  Cas.  205. 

C.  Contracted  to  sell  his  Estate  to  M.  for  £200,  and  an  Annuity  of  £50  a  Year 
for  C's  Life.  Two  days  aftencards  he  died.  Per  Ld.  Chan.  Such  a  Contract  {the 
Terms  being  fair),  shall  be  specifically  jxrformed  by  the  Heir  of  C.  To  decree  otherwise 
would  be  to  lay  down  a  Ride,  that  ivhere  a  Bargain  depends  on  a  contingent  Event, 
tvhich  Chance  both  Parties  know,  if  the  Event  turns  out  against  one  of  the  Parties,  he 
must  be  discharged  from  his  Contract.     Mortimer  v.  Capper,  [1]  Bro.  Chan.  Cas.  156. 

9.  By  a  Marriage-agreement,  which  was  reduced  into  Writing,  but  not  sealed, 
the  Son's  intended  Wife  was  to  have  more  than  would  have  been  left  for  the  Father 
(indebted),  his  Wife,  and  two  Daughters  unpreferred  ;  and  the  Court  would  not 
decree  it,  principally  by  Reason  of  the  Extremity  of  it,  but  left  the  Party  to  his  Remedy 
at  Law.  (Here  the  Agreement  was  not  fraudulent,  or  gained  by  Surprise,  and  there- 
fore not  to  be  set  aside  ;  the  Court  not  being  willing  to  decree  the  Whole,  and  not 
being  able  to  decree  Part  (for  a  Court  of  Equity  cannot  assess  Damages),  it  must  neces- 
sarily go  to  Law.    Max.of  Eq.  p.  (■)  in  the  Note.)    .31  Car.  2  [1679],  onon.  [■l\Chan.  Ca.  17. 

U'.  Contracted  for  the  Purchase  of  A's  Estate,  on  very  high  Terms,  on  a  Sjjecula- 
lion.  During  tlie  Treaty,  he  had  desired  that  the  Contract  might  be  Conditional,  on 
the  Success  of  his  Expectations.  Ill  is  A.  refused,  insisting  on  an  ■unconditional  Con- 
tract, which  was  at  length  made.  U'.  failed  in  his  Speculation,  and  now  A.  filed  his 
Bill  for  a  specific  Performance,  which  was  accordingly  decreed.  Adams  v.  Vteare, 
[1]  Bro.  Chan.  Cas.  567. 

10.  If  A.  articles  for  the  Purchase  of  B's  Estate,  pretending  he  bought  it  for  one 
whom  B.  was  willing  to  oblige,  and  thereby  gets  it  somewhat  the  cheaper,  when  in 
Truth  he  bought  it  for  another,  Equity  will  not  decree  an  Execution  of  this  Agree- 
ment.    Hil.  1682,  Philips  and  The  Duke  of  Bucks,  1  Vern.  111. 

If  an  Agreement  be  made  for  the  Purchase  of  an  Estate,  and  it  appears  that  during 
tlie  Treaty  the  Vendor  concealed  an  Out-going,  he  shall  not  have  a  specific  Performance 
decreed  to  him.     Shirley  v.  Stratton,  [1]  Bro.  Chan.  Cas.  440. 

11.  A.  on  the  Marriage  of  his  Daughter  to  B.  covenants  that  B.  shall  have  his 
Lands  called  C.  at  his  Death,  cheaper  by  £1500  than  any  other  Person,  and  lives  twenty 
Years  after,  and  devises  to  B.  £1000,  and  to  his  Daughter,  B's  Wife,  £500  and  devises 
the  Lands  to  his  Grandson  ;  the  Court  refused  to  decree  an  Execution  of  the  Agree- 
ment, because  of  the  Uncertainty  of  it ;  and  it  not  being  mutual,  B.  not  being  bound 
to  take  it  at  any  Price.  Hill.' 1100,  Bromley  and  Jefferies,  2  Vern.  415.  Prec.  in 
Chan.  138,  S.  G.     See  also  2  Freem.  245. 

12.  An  agreement  for  a  Purchase  being  obtained  by  an  Attorney  from  an  old 
Woman  of  Ninety,  and  several  suspicious  Circiunstances  appearing,  Ld.  Chan,  would 
neither  decree  it  to  be  carried  into  Execution  against  the  Heir  at  Law,  nor  to  be  de- 
livered up  upon  a  Gross  Bill  exhibited  for  that  purpose.  Hil.  1708,  Green  and  Wood, 
2  Vern.  632. 
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No  Specific  Performance  shall  be  decreed  of  an  Agreement  to  renew  a  Lease,  in 
consideration  of  Money  previously  laid  out  by  the  Tenant.  Such  a  Promise  is  Nudum 
Pactum.  Nor  will  tlie  Case  be  varied  by  Money  having  been  expended  by  the  tenant 
after  such  Promise.  But  if,  previous  to  the  Promise,  the  Tenant  had  signified  his 
Intention  to  lay  out  Money,  and  on  that  Consideration  the  Promise  had  been  made, 
a  specific  Performance  should  be  decreed.  Robertson  v.  St.  John,  2  Bro.  Chan.  Cas. 
140. 

[19]  (B)  Parol  Agreements,  or  such  as  are  within  the  Statute  of  Frauds 

AND  Perjuries,  &  e  cont'. 

A  Bill  was  brought  to  have  the  Execution  of  a  Parol  Agreement  for  a  Lease  of  a 
House,  setting  forth,  that  the  Plaintiff,  in  Confidence  of  this  Agreement,  had  ex- 
pended large  Sums  of  Money  in  Repairs,  &c.,  to  which  the  Defendant  pleaded  the 
Statute  of  Frauds  and  Perjuries(a)  and  the  Plea  was  allowed.  But  Ld.  K.  was  of  Opinion, 
that  if  it  had  been  laid  in  the  Bill  to  be  Part  of  the  Agreement,  that  it  should  be  put 
into  Writing,  it  might  have  altered  the  Case,  and  possibly  require  an  Answer.  Hil. 
1682,  Hollis  and  W  hiteing,  1  Vern.  151. 

Note :  Hollis  v.  Whiting  u-as  never  decided ;  and  Ld.  Ayhsford's  Case  Str.  783, 
is  directly  contrary.     Per  Ld.  Thurloir,  2  Bro.  Chan.  Cas.  564. 

(ft)  By  the  29  Car.  2,  c.  3,  All  Estates,  Interests  of  Freehold,  or  Terms  for  Years, 
or  any  uncertain  Interest  in  or  out  of  Lands,  &c.,  not  put  in  Writing,  and  signed  by 
the  Parties  making  them,  or  their  Agents  authorized  by  Writing,  shall  have  no  greater 
Effect  than  as  Estates  at  Will,  except  Leases  not  exceeding  three  Years,  from  the 
Making  whereof  the  Rent  reserved  shall  be  two  Thirds  of  the  full  Value  of  the  Thing 
demised. 

Any  Acts,  pleaded  to  be  done  in  part  Performance,  must  be  such  as  could  not  be  done 
with  any  otJier  View  or  Design  than  to  perform  the  Agreement.  Gunter  v.  Ilalsey, 
Ambler  586. 

So  no  Act  merely  Introductory  or  Ancillaa-y  to  the  Agreement,  though  attended  with 
Expence,  shall  be  held  a  Part-Performance,  Bro.  Chan.  Cas.  412. 

As  the  sending  an  Appraiser  to  value  the  Thing  agreed  for.  Whitbread  v.  Brock- 
hurst,  et  at.  Bro.  Chan.  Cas.  404.     Whitchurch  v.  Bevis,  2  Bro.  Chan.  Cas.  559. 

2.  Bills  were  to  have  an  Execution  of  Parol  Agreements  touching  Leases  of  Houses, 
setting  forth,  that  in  Confidence  of  these  Agreements  Plaintiffs  had  expended  great 
Sums,  about  the  Premises  ;  and  it  was  alledged,  that  it  was  agreed,  that  the  Agree- 
ments should  be  reduced  into  Writing.  Defendant  pleaded  the  Statute  of  Frauds. 
Ld.  K.  said,  That  the  Difficulty  was,  that  the  Act  makes  void  the  Estate,  but  does  not 
say,  that  the  Agreement  itself  shall  be  void  ;  and  therefore,  he  thought,  that  if  that 
subsisted,  so  as  to  iutitle  the  Party  to  Damages  at  Law,  it  might  be  decreed  in 
Equity,  and  chrected  that  Point  to  be  tried  ;  and  that  afterwards  he  would  consider 
farther  of  it ;  but  as  to  the  Improvements  made,  his  Lordship  was  clear  of  Opinion, 
that  for  such  as  were  for  Use  and  Necessity,  and  not  merely  for  Humour  and  Fancy, 
the  party  was  to  have  Satisfaction.  Easter  1683,  Hollis  and  Edwards  &  al\  Deane 
and  Izard,  1  Vern.  159. 

(As  the  Statute  of  Frauds  and  Perjuries  was  made  with  a  Design  to  prevent,  cuher 
in  Marriage,  or  any  other  Treaties,  Incertainty,  Perjury,  or  Contraiiety  of  Evidence, 
several  Cases  not  liable  to  these  Inconveniences  have  been  determined  to  be  out  of 
the  Statute,  upon  the  following  Distinctions,  which  seem  the  more  necessary  to  be 
mentioned,  as  many  of  the  printed  Cases  on  this  Subject  take  no  Notice  of  them  ; 
and  by  not  gi^nng  us  all  the  Circumstances  of  the  Case,  frequently  contradict  each 
other  ;  it  may  likewise  be  proper  to  insert  the  Cases  themselves,  which  support  these 
Distinctions.) 

3.  1st,  That  thd  tJie  Agreement  be  by  Parol,  and  in  no  part  executed,  yet  if  there  be 
no  Incertainty,  the  Court  will  decree  it :  As  if  a  Bill  be  brought  for  a  Specific  Pfrff rm- 
ance  of  an  Agreement,  and  the  Substance  of  the  Agreement  is  set  forth  in  the  Bill. 
and  confessed  by  the  Defendant's  Answer,  the  Court  will  decree  Execution  of  it ;  for 
in  this  Case  there  is  no  Danger  of  Perjury,  which  was  the  only  Tlung  the  Statute 
intended  to  prevent.  Mich.  1 702,  Croyston  and  Banes.  {Prec.  in  Chan.  208,  S.  C.  Vide 
Ambler  586;  Gunter  v.  Halsey.  Sed.  qu.  Whether  in  these  Cases  Defendant  insisUd 
an  the  Statute,  Vide  Eyre  v.  Ivison,  Trin.  1785  cit.  2  Bro.  Chan.  Cas.  563,  and  Stewart 
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V.  Careless  cil.  2  Bro.  Clian.  Cas.  5Gi,  5G5.  Aiul.  in  the  principal  Case  {Whilclnirch 
V.  Bevis)  Lil.  Thurlotv  allowed  a  Plea  of  the  Statute  of  Frauds,  though  a  Parol  Agree- 
ment was  confessed  by  the  Answer.  2  Bro.  Chan.  Cas.  559.)  Mich.  17i;5,  S.  P.  Simond- 
son  and  Ttceed  [Pre.  Gh.  374]. 

4.  2dly,  That  the',  the  Agreement  lie  by  Parol,  yet  if  it  be  agreed  to  be  reduced  into 
Writing,  and  Part  of  the  Agreement  is  executed,  but  the  reducing  of  it  is  prevented  try 
Fraud,  it  may  be  good.  As  if  upon  a  Marriage-Treat)',  Instructions  are  given  l)y  the 
IIu.si>and  to  draw  a  Settlement,  and  by  him  privately  countermanded,  and  afterwards 
he  draws  in  the  Woman,  by  Persuasions  and  Assui'anees  of  such  Settlement,  to  marry 
him,  this  shall  be  executed.  Mich.  1719,  Sir  George  Maxwell  and  Lady  Montacute's 
Case.     Prec.  in  Chan.  52G,  and  1  Viill.  Rep.  618,  S.  C. 

[20]  5-  So  where  a  Parol  Agreement  was  concerning  the  Lending  of  Money  on 
a  Mortgage,  and  the  Conveyance  proposed  was  an  absolute  Deed  from  the  Mortgagor, 
and  a  Deed  of  Defeasance  from  the  Mortgagee  ;  and  after  the  Mortgagee  had  got  the 
Deed  of  Conveyance,  he  refused  to  execute  the  Defeasance  ;  yet  it  was  decreed  against 
him  on  the  Fraud,  by  Lord  Nottingham,  soon  after  the  making  the  Statute,  a  Case 
quoted  and  agreed  to,  in  Sir  George  Maxwell's  Case,  Mich.  1719. 

G.  Sdly,  When  llie  Agreement  is  signed  but  by  one  Party,  yet  it  may  be  decreed,  on 
tlie  Circumstances  of  Fraud;  as  where  the  Defendant,  on  a  Treaty  of  Marriage  for 
his  Daughter  with  the  Plaintiff,  signed  a  Writing  comprizing  the  Terms  of  the  Agree- 
ment ;  and  afterwards  designing  to  elude  the  Force  therefore,  and  get  loose  from  his 
Agreement,  ordered  his  Daughter  to  put  on  a  good  Humour,  and  get  the  Plaintiff 
to  deliver  up  that  Writing,  and  then  marry  him,  which  she  accordingly  did  ;  and  the 
Defendant  stood  by  at  a  Corner  of  a  Street  to  see  them  go  by  to  be  married  ;  and  the 
Plaintiff  was  relieved  by  the  Master  of  the  Rolls  upon  the  Point  of  Fraud,  which  was 
proved.  Cited  to  be  adjudged  by  Ld.  Chan,  in  the  Case  of  Bawdes  and  Amhurst, 
Pasc.  1715  [Pre.  Ch.  402].  Mallet  and  Halfpenny,  Hil.  1G99,  2  Vern.  373,  S.  C. 
reported  by  the  Name  of  Half]ienny  and  Ballet  ;  but  no  Mention  made  of  any  Fraud, 
but  that  the  Father  having  permitted  Plaintiff  to  court  his  Daughter,  and  the  Mar- 
riage lieing  afterwards  had,  and  he  not  declaring  his  Dislike  till  asked  for  Payment 
of  the  Portion,  and  permitting  the  young  Couple  to  live  with  him  ;  the  Master  of  the 
Rolls  decreed  the  Agreement,  and  Payment  of  the  Portion. 

7.  The  Defendant's  Son  made  his  Addresses  to  the  Plaintiff's  Daughter,  and  the 
Plaintiff  desiring  to  know  what  the  Father  could  settle  on  him,  he  told  him,  that  his 
Father  had  an  Estate  of  £60  per  Ann.  that  he  was  in  a  good  Trade,  and  would  take  him 
in  Partner;  and  said  he  would  satisfy  him  more  particularly  by  going  to  his  Father-,  who 
lived  at  some  Distance  off,  and  accordingly  went,  and  on  his  Return  told  him,  that  he 
would  settle  the  Estate  on  him,  and  take  him  in  Partner  ;  upon  which  the  Plaintiff" 
agreed  to  settle  a  Leasehold  Estate  on  him  of  2  or  £300  per  Ann.  but-desired  the  Son  to 
acquaint  his  Father  of  it  by  Letter,  who  did.  and  the  Father,  in  his  Answer,  expressed 
his  Good-Hiving  of  the  INLatch,  and  said  he  would  comply  -with  every  Thing  he  told  his 
Son.  On  the  Marriage-Day  the  Woman  fell  sick  of  the  Small-Pox,  and  the  same  Day 
the  Son  went  to  his  Father's,  where  he  fell  .sick  likevnse  of  the  Small-Pox,  but  in  his 
Sickness  was  prevailed  on  to  make  a  Will,  and  devise  the  Leasehold  Estate  to  his  Father, 
and  died  ;  The  Wife  recovering,  her  Father  and  she  pray  a  Reconveyance  of  the  Lease- 
hold Estate,  or  that  the  Agreement  might  be  performed  in  Specie,  and  a  Discovery  of 
the  Letter  wrote  by  the  Son,  and  insisted,  that  the  Letter  and  Answer  brought  the 
Agreement  out  of  the  Statute  of  Frauds ;  but  the  Defendant  denying  that  he  knew 
the  contents  of  the  Letter,  though  he  owned  he  received  such  a  one,  and  that  he  had 
burnt  it  as  Waste-Paper,  Ld.  Chan,  (though  he  said  it  was  a  case  of  great  Compassion) 
doubted  whether  he  could  relieve  the  Plaintiff's,  saying,  It  was  executed  only  according 
to  the  Statute  by  one  Party,  and  what  the  Defendant  told  his  Son  miglit  be  very  un- 
certain, who  perhaps  might  have  magnified  Matters,  in  order  to  enhance  his  Father- 
in-Law's  good  Esteem  of  him  ;  but  he  gave  the  Parties  Time  to  see  if  they  could  agree 
the  Matter.     Hil.  1710,  Hall  and  Butler. 

[21]  8.  On  a  Marriage-Treaty,  the  Lady's  Father  proposed  to  give  £4500  Portion,  and 
the  Husband  was  to  settle  4  or  £500  per  Ann.  for  a  Jointure  ;  the  Father  and  intended 
Husband  went  to  Mr.  MinshulVs  Chambers,  who  hearing  the  Proposals  on  both  Sides, 
took  down  Minutes  or  Heads  thereof  in  Writing  ;  and  the  same  day  gave  them  to  his 
Clerk,  to  draw  a  Settlement  according  to  the  Terms  of  the  Agreement ;  the  next  Day 
the  Father  fell  sick  suddenly,  and  died  in  two  Hours  after,  and  the  next  Morning  the 


lEQ.  CA.  ABR.  22.        AfJREEMENTS,  ARTICLES,  AND  COVENANTS  843 

Marriage  was  consummated  ;  and  on  a  Bill  brought  to  have  a  specifick  Performance  of 
the  Agreement,  Ld.  Chan,  decreed  it  to  be  within  the  Statute  of  Frauds,  and  said,  he 
knew  no  Case  where  an  Agreement,  Ihough  wrot(^  by  the  Party  himself,  should 
bind,  if  not  signed,  or  in  Part  executed  by  him  ;  and  that  those  preparatoiy  Heads 
might  have  received  several  Alterations  or  Additions,  or  tlie  Agreement  might  have 
intirely  broke  off  upon  some  further  Jncpiiry  of  the  Party's  Cireumstanoes  ;  and  this 
Decree  was  thought  very  just  by  the  Bar,  who  all  agreed  with  my  Lord  Chancellor, 
That  if  the  Marriage  had  been  jiad  upon  the  Foot  of  this  Writing,  and  the  Father  had 
been  privy  and  consenting  to  it,  he  should  afterwards  have  been  obliged  to  execute  his 
Part  thereof.     Pasc.  1715,  Bavdes  and  Amhurst  [Pre.  Ch.  402]. 

//  there  he  general  Instructions  for  an  Agreement,  consisting  of  material  Circum- 
stances, to  he  hereafter  extended  more  at  large,  and  to  he  put  into  the  Form  of  an  Instru- 
ment, with  a  View  to  be  signed  by  the  Parties,  and  no  Fraud,  but  the  Parly  take  Advan- 
tage of  the  locus  Pcenitenlim,  he  shall  not  be  compelled  to  perform  such  Agreement,  if  he 
insist  on  the  Statute  of  Frauds.  Per  Lord  Thurlow,  Hil.  1789,  Whitchurch  v.  Bevis, 
2  Bro.  Chan.  Ca.  559.     Vide  Mitford  on  the  Pleadings  in  Chan.  2  Ed.  p.  210,  S.  C. 

9.  If  A.  agrees  to  sell  the  Lands  in  Question  to  B.  and  a  short  Note  is  drawn  of  the 
Agreement,  (but  not  signed  by  either  Party)  purporting,  among  other  Things,  that  B. 
should  have  the  Lands  from  Lady-day  next,  and  that  he  should  then  pay  the  Purchase- 
Money,  and  Possession  is  delivered  B.  who  thereupon  puts  in  his  Cattle,  and  makes 
Incroachments  on  A's  other  Lands,  by  which  some  Differences  arose,  which  to  remove, 
A.  desires  B.  to  repeal  the  Bargain,  which  he  refused  ;  upon  which  A.  sells  the  Lands  to 
C.  who  had  Notice  ;  B.  ha\ang  tendered  the  Money  and  Conveyances  the  26th  of  March 
following,  he  will  be  decreed  the  Lands,  this  Agreement  being  in  Part  executed,  and 
therefore  not  T^dthin  the  Statute.  Hil.  1685,  Butcher  and  Sfapely,  1  Vern.  363.  2 
Vern.  455,  S.  C.  cited  in  a  Case  where  an  Agreement,  though  not  signed,  yet  being  in 
Part  executed,  was  decreed.     Pyke  and  Williams  [2  Vern.  455]. 

Note  :  C.  had  no  express  notice,  but  Ld.  Chan,  held,  that,  inasmuch  as  possession  was 
delivered  according  to  the  Agreement,  that  should  be  taken  to  be  Notice.  Vide  [Butcher 
V.  Stapely,  1]  Vern.  365. 

Plaintiff  pursuant  to  a  Parol  Agreement  for  a  Building  Lease  of  Wildhouse,  had 
proceeded  to  pull  down  part,  and  build  part.  Before  any  Lease  executed  the  oicner  of 
the  Soil  died.  The  Defendants  his  Representatives  knew  nothing  of  the  mailer,  and 
insisted  on  the  Statute  of  Frauds.  Ld.  Keeper  dismissed  the  Bill;  but  on  an  Appeal 
to  the  Lords  in  Parliament  his  dismission  was  reversed  and  a  Building  Lease  decreed. 
Foxcraft  V.  Lister,  Cit.  2  Vern.  456. 

10.  A.  sold  houses  to  B.  for  £2000,  a  Note  was  made  by  .4.  of  the  Agreement,  and 
signed  by  B.  only  ;  and  it  was  objected,  that  this  was  within  the  Statute,  and  that  the 
Note  binds  not  him  who  did  not  sign  it ;  and  that  they  must  be  both  or  neither  bound 
in  Equity  ;  but  it  was  decreed  that  they  were  both  bound.  36  Car.  2  [1681],  Ilatton 
and  Gray,  2  Chan.  Ca.  164. 

//  the  Party  to  be  charged  have  Signed,  it  is  enough.  Cotton  v.  Lee,  cit.  2  Bro.  Chan. 
Cas.  564. 

11.  A.  agreed  by  Parol  \rith  B.  for  a  Lease,  which  was  drawn,  perused,  and  cor- 
rected by  A's  Counsel,  and  afterwards  engrossed;  B.  signed  the  Lease,  A.  having 
pleaded  the  Statute  :  The  Court  ordered  him  to  answer,  but  saved  the  Benefit  of  the 
Plea  till  the  Hearing.     Hil.  1683,  Loidher  and  Carril,  1  Vern.  221.     {Vide  the  Book.) 

12.  An  Administratrix,  and  her  two  Children,  being  entitled  to  a  Lease  of  a  House, 
they  all  agree  to  make  a  Lease  to  J.  S.  for  ten  Years,  and  the  Administratrix  alone,  with 
the" Privity  of  the  other  Two,  executes  the  Lease  ;  and  it  was  held,  that  this  was  out 
of  the  Statute,  and  the  Lease  good.     Mich.  1683,  Heighter  and  Sturman,  1  Vern.  210. 

[22]  13.  A.  and  B.  being  Joint-Lessees  of  a  Building-Lease,  A.  by  Parol  agrees  to 
sell  his  Interest  to  B.  for  four  Guineas,  and  accepts  a  Pair  of  Compasses  in  Hand  to 
bind  the  Bargain  ;  A.  having  pleaded  the  Statute  of  Frauds,  Ld.  Chan,  ordered  him  to 
answer,  the  Agreement  being  in  Part  executed,  but  saved  the  Benefit  of  the  Plea  to 
the  Hearing.     Mich.  1687,  Also pp  and  Patten,  1  Vern.  472.  473. 

14.  But  where  A.  and  B.  being  severally  in  Treaty  to  purchase  House  and  Toft  of 
Ground  of  J.  S.  agree  by  Parol,  that  A.  shall  desist,  and  that  B.  shall  purchase,  and  let 
A.  have  part  of  the  Ground,  which  he  wanted,  at  a  proportionable  Price  ;  and  B.  pur- 
chased but  refused  to  perform  the  Agreement ;  it  was  held  by  the  Master  of  the  Rolls, 
that  this  was  out  of  the  Statute,  being  in  Part  executed  by  A's  desisting  ;  but  upon  an 
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Appeal  Ld.  Chan,  held  it  within  the  Provision  of  the  Act,  and  rever.=;ed  the  Decree. 
Mich.  1708,  Lamas  and  Baiily,  2  Vern.  627. 

15.  The  single  Point  of  a  Case  was.  Whether  an  Agreement  in  Writing  could  be 
discharged  by  Parol ;  and  Ld.  K.  North  held  it  might,  and  dismi.ssed  the  ]3ill,  which 
was  brought  to  have  it  executed  in  Specie.  Pasc.  1684,  Gorman  and  Salisbury,  1 
Vern.  240. 

IG.  A.  wrote  a  Letter  signifying  his  Assent  to  the  Marriage  of  his  Daughter  with 
J.  S.  and  that  he  would  give  her  £1500,  and  afterwards,  by  another  Letter,  upon  a 
further  Treaty  concerning  the  ^Larriage,  he  went  back  from  the  Proposals  of  his  first 
Letter  ;  but  in  some  Time  after  declared,  that  he  would  agree  to  what  was  proposed 
in  his  first  Letter :  This  Letter  was  held  a  sufficient  Promise  in  Writing,  and  not 
within  the  Statute  of  Frauds  and  Perjuries,  35  Car.  2  (a).  Bird  and  Blosse, 
2  Vent.  361,  and  that  the  last  Declaration  had  set  up  the  Terms  of  the  first  Letter 
again  ;  vide  1  Vern.  110,  Mich.  1682,  in  Moore  and  Hart,  where  a  Letter  wrote  by  a 
Father,  promising  a  Portion,  and  he  consenting,  held  out  of  the  Statute. 

(a)  By  the  29  Car.  2,  c.  3,  Xo  action  shall  be  brought  to  charge  any  Person  on  any 
Agreement  or  Consideration  of  a  Marriage,  unless  the  Agreement,  upon  which  such 
Action  shall  be  brought,  or  some  Memorandum  or  Note  thereof,  shall  be  in  Writing, 
signed  by  the  Party  to  be  charged  therewith,  or  some  other  Person  authorised  bj'  him. 

1 7.  On  a  Bill  for  a  ALarriage- Portion,  the  chief  Evidence  to  support  it  was  a  Letter 
proved  to  have  been  written  by  the  Father's  Direction,  wherein  it  was  said  he  would 
give  £1500  Portion  with  his  Daughter,  and  that  he  was  afterwards  privy  to  the 
Marriage,  and  seemed  to  approve  of  it ;  and  the  Portion  was  decreed  the  Husband, 
who  had  taken  out  Administration  to  his  Wife  ;  and  this  Decree  affirmed  in  the 
House  of  Lords.  M.ich.  1694,  ^Vankford  and  Fotherhy,  2  Vern.  322.  (2  Freem. 
201,  S.  C.  and  Decree  under  the  Name  of  Vt'anckford  and  Fotherley ;  and  this 
Reporter  says,  that  Lord  Keeper  cited  two  Cases,  one  of  Hart  and  More,  where 
a  Portion  was  decreed  upon  a  Letter  writ,  and  another  of  Masquill,  &c.,  where 
Writings  were  prepared  and  agreed,  but  being  blotted,  were  ordered  to  be  writ  fair, 
and  were  so  ;  but  before  they  were  sealed  the  Party  died,  and  Equity  charged  the 
Executor  with  the  Portion  agreed  to  be  paid.     Ibid.  202.) 

18.  On  a  Treaty  of  Marriage  between  the  Plaintiff  and  the  Defendant's  Daughter, 
a  Meeting  was  appointed,  and  an  Agreement  drawn  up  in  Writing,  but  signed  by 
neither  Party  ;  and  the  Defendant  swore,  that  though  it  was  drawn  up  in  Writing, 
yet  upon  some  Disputes  and  Difficulties  arising  afterwards,  it  broke  off  ;  but  one 
Witness  swore,  that  after  it  was  writ,  it  was  read  to  the  Parties,  and  approved  of  by 
them  ;  afterwards  the  PlaintiflT  married  the  Defendant's  Daughter,  with  his  Consent 
and  Pri\ity,  who  seemed  so  well  pleased,  that  he  helped  to  set  them  forward  in  the 
Morning,  and  entertained  them  at  his  House ;  and  he  was  decreed  to  perform  the 
Agreement.     Hil.  1690,  Cookes  and  Mascall,  2  Vern.  [34]  200,  201. 

[23]  19-  But  where  A.  by  Letter  under  his  Hand  promised  £1000  to  his  Niece,  but 
in  the  same  Letter  dissuaded  her  from  marrjang  the  Plaintiff,  but  afterwards  was 
present  at,  and  gave  her  in  Marriage  ;  yet  the  Court  would  not  decree  the  Payment 
of  the  £1000,  but  left  the  Plaintiff  to  Ms  Action  at  Law.  Hil.  1690,  Douglas  and 
Vincent,  2  Vern.  202. 

20.  A.  and  B.  agree,  that  B.  shall  assign  a  Term  for  Years  in  his  House  and  Plate, 
and  certain  Vessels  of  Beer,  for  200  Guineas,  whereof  one  was  paid  in  Hand  as  Earnest 
of  the  Bargain,  and  three  Days  after  19  Guineas  more;  and  Part  of  the  Agreement 
was,  that  it  should  be  executed  by  Writing  at  a  certain  Time  :  Upon  a  Bill  for  a  specific 
Performance  of  the  Agreement,  B.  pleaded  the  Statute  of  Frauds,  (a)  and  insisted, 
that  no  Part  of  the  Things  being  delivered,  there  was  no  Execution,  and  that  the 
20  Guineas  were  dehvered  for  the  Lease ;  kit  Ld.  K.  over-ruled  the  Plea.  Hil. 
34  &  35  Car.  2  [1583],  Leak  and  Morrice,  2  Chan.  Ca.  135  [S.  C.  Dick.  14]. 

(a)  By  the  29  Car.  2,  c.  3,  no  Contract  for  the  Sale  of  Goods,  for  ten  Pounds  or  ui> 
wards,  shall  be  good,  except  the  Buyer  actually  receives  Part  of  the  Goods  sold,  or  gives 
.something  in  earnest  to  bind  the  Bargain,  or  in  Part  of  Payment,  or  some  Note  thereof 
in  Writing  be  made  and  signed  by  the  Party  to  be  charged  with  the  Contract,  or  their 
Agents  thereunto  lawfully  authorised  ;  and  no  Action  is  to  be  brought  upon  any 
Agreement,  that  is  not  to  be  performed  T\-ithin  the  Space  of  a  Year  from  the  making 
the  said  Agreement,  unless  the  Agreement  upon  which  such  Action  shall  be  brought, 
shall  be  put  in  Writing,  and  signed  by  the  Party  to  be  charged  therewith. 
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(C)  Voluntary  Agreements,  in  what  Cases  to  be  Performed. 

1.  If  there  are  two  (b)  voluntary  deeds  or  Conveyances  of  the  same  Estate,  the  first 
shall  prevail.     Goodicin  and  Goodivin,  1G58,  1  Chan.  Rep.  173. 

(b)  Tho'  voluntary  Agreements  and  Conveyances  are  regularly  good,  so  as 
to  bind  the  Parties  themselves,  if  they  are  not  attended  vnth  Badges  of  Fraud  or 
Circumvention;  yet  it  has  been  always  held  discretionary  in  Courts  of  Equity,  whether 
they  would  interpose,  either  in  aiding  or  setting  them  aside ;  but  if  they  affect 
Creditors,  Purchasers,  or  even  younger  Children,  a  Court  of  Equity  ynll  interpose. 

2.  If  A.  makes  a  voluntary  Settlement  of  his  Estate,  without  any  Power  of  Revoca- 
tion, and  afterwards  de\ises  it,  the  Devisee,  being  a  Volunteer,  shall  have  no  Aid 
against  the  Settlement ;  for  to  reheve  in  such  a  Case,  would  be  to  estabhsh  it  as  a 
ilasdm.  That  no  man  can  make  any  voluntary  Disposition  of  his  Estate,  but  by  his 
Will  only,  which  would  be  absurd.  Per  Ld.  Chan.  Mich.  1682,  Villars  and  Beau- 
mont, 1  Vern.  100,  101. 

3.  So  where  A.  conveyed  his  Lands  to  the  Use  of  himself  for  Life,  Remainder,  as 
to  a  tliird  Part,  to  his  Wife  for  a  Jointure,  Remainder  of  the  Whole  to  his  Infant  Heir 
in  Tail,  and  two  Days  afterwards  makes  his  Will,  and  devises  the  same  Estate  with 
other  Things,  to  his  Infant  Heir  in  Tail,  but  subject  to  the  Payment  of  Debts,  in  case 
liis  personal  Estate  should  not  be  sufficient,  and  also  a  Legacy  of  £2-50.  The  personal 
Estate  proving  deficient,  on  a  Bill  brought  to  have  the  Debts  paid  out  of  the  Lands, 
that  the  Legacy  may  be  charged  on  the  personal  Estate,  it  was  held  by  the  Court,  that 
the  Settlement,  though  voluntary,  yet  was  not  revocable,  and  therefore  the  Testator 
was  disabled  to  charge  the  Lands  by  his  Will.  Trin.  1687,  Bale  and  Neidon,  1  Vern. 
464. 

[24]  4.  A.  seised  in  Tail  of  Freehold  Lands,  and  in  Fee  of  Copyhold  Lands,  devised 
the  Copyhold  Lands  to  the  Defendant,  who  was  intitled  to  the  Remainder  of  the  Free- 
hold Lands,  and  devised  the  Freehold  Lands  to  the  Plaintiff ;  the  Defendant,  appre- 
hending there  had  been  a  Recovery  suffered  by  the  Testator,  agreed  with  the  Plaintiff, 
without  any  Consideration,  that  each  of  them  should  enjoy  the  Lands  according  to  the 
Will ;  but,  discovering  afterwards  that  there  had  been  no  Recoverj-  suffered,  he 
brought  his  Action  to  recover  his  Freehold  Lands ;  and  the  Plaintiff  brought  a  Bill  to 
establish  the  Agreement ;  which  was  decreed  accordingly.  Frank  and  Frank,  1  Chan. 
C'a.  84[1667]. 

//  a  Man  agree  to  convey  Lands,  tlie  Court  will  decree  Performance,  though  he  were 
not  apprised  what  Estate  he  had  in  tlie  Lands.     Gerrard  v.  Vaux,  1  Vern.  121. 

/.  S.  seised  in  Tail  of  Lands,  devised  them  in  Fee  to  L.  who,  aware  that  the  Testatrix 
had  not  barred  the  Entail,  went  to  E.  her  eldest  Brother,  on  whom,  as  lie  supposed,  the 
Lands  had  descended,  and,  (representing  to  him  the  Devise,  and  that  he  was  in  Treaty 
for  the  Sale  of  the  Lands,  but  that  the  Purchaser  tvould  not  complete  the  Purchase,  xcilh- 
out  E.  joined  as  Heir  at  Law  in  the  Conveyance)  procured  him,  for  £200,  to  enter  into  an 
Article  to  join  in  the  Conveyance.  Before  Payment  of  the  Money,  L.  discovered,  that 
the  Lands,  being  Gavel-kind,  had  descended  to  the  tico  Brothers  of  J.  S.  and  called  on 
the  Elder  to  procure  the  Younger  to  join  in  the  Conveyance,  which  he  did,  and  the  £200 
was  equally  divided  between  them.  It  appeared  that  the  Brothers  did  not  knoiv  that  the 
Devise  was  void,  nor  the  Value  of  the  Estate,  (£70  per  Annum,)  but  that  E.  acted  under 
a  Persuasimi  that  it  was  his  Duty  to  affirm  the  Devise  of  his  Sister.  But  now  having 
discovered  the  Value  of  the  Estate,  and  that  the  Devise  was  void,  they  filed  this  Bill  to 
set  aside  the  Conveyance.  And  per  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  {after  ob- 
serving, that,  no  Case  having  been  cited,  the  one  before  the  Court  must  stand  on  its  otcn 
Circumstances)  here  w  not.  I  think,  a  Proof  of  Fraud  and  Imposition,  but  as  the  Offer 
teas  suddenly  accepted,  without  farther  Enquiry  or  Information,  the  Conveyance  must 
be  set  aside  as  improvidently  entered  into.    Evans  v.  Llewellyn,  2  Bro.  Cha.  Ca.  150. 

5.  If  a  Man  makes  a  voluntary  Conveyance,  and  there  be  a  Defect  in  it,  so  as  it 
cannot  operate  at  Law,  Equity  will  not  decree  an  Execution  thereof ;  but  in  some 
Gases  it  will  be  decreed,  if  intended  as  a  Provision  for  younger  Children.  In  a  Note  at 
the  End  of  Bonham  and  Xewcomb,  2  Vent.  365,  2  Vern.  40,  S.  P. 

6.  A  Father  makes  a  voluntary  Settlement  on  his  eldest  Son  and  his  Heirs,  without 
any  Power  of  Revocation ;  afterwards  he  makes  a  Settlement  on  his  second  Son  for 
Life,  with  Remainder  to  his  first  and  other  Sons  in  Tail,  and  dies  ;  the  first  Deed  came 
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to  the  Hands  of  the  eldest  Son's  Heir,  and  the  other, to  the  second  Son,  who  brought  a 
Bill  to  set  aside  the  first ;  but  both  Sons  liaving  been  otherwise  provided  for,  it  was 
held  by  Ld.  Chan,  that  though  botli  J)eeds  were  voluntary,  yet  tlie  Consideration  of 
being  a  younger  Child  was  not  sufficient  to  set  aside  the  first.  Clavering  and  Clavering, 
Hil.  1704,  [Pre.  Cli.  235  ;]  ViJe  2  Vern.  475,  S.  G.  diilerently  stated,  and  several  Cases 
there  put  to  this  Purpose. 

A.  by  Settlement  after  Marriage  conveyed  to  Trustees  to  Family  Uses,  reserving  a 
Pouer  to  sell,  but  covenanting  that  the  Purchase-money  should  be  jMid  to  the  Trustees, 
to  the  same  Uses.  Afterwards,  he  sold  to  B.  n-ho,  though  he  had  Notice  of  the  Covenant, 
paid  his  Money  to  A.  And  now,  A.  being  dead  insolvent,  his  Children  file  tlieir  Bill 
against  the  Representatives  of  B.  for  an  Application  of  the  Purchase-money.  For  the 
Defendant  it  was  contended,  that  the  Conveyance  being  voluntary,  was  fraudulent  as 
against  a  Purchaser  :  and  per  Lord  Thurlow,  Though  it  would  hare  been  as  well  at 
first,  if  the  voluntary  Covenant  had  not  been  thought  so  little  of,  yet  the  Rule  is  such,  and 
so  many  Estates  stand  upon  it,  that  it  cannot  be  shaken.  Bill  dismissed.  Evelyn  v. 
Templar,  2  Bro.  Cha.  Ca.  148. 

7.  If  an  Annuity  is  granted  by  one  to  his  Housekeeper,  witli  a  Bond  for  Payment 
of  it,  and  the  Bond  is  lost,  Equity  will  decree  Payment  of  the  Annuity,  for  Service  is  a 
Consideration,  and  no  turpis  Contractus  shall  be  presumed,  unless  proved.  Lightbone 
and  W'eeden,  II  il.  1700. 

(D)  Agreements,  by  whom  to  be  performed. 

1.  If  A.  by  Writing,  agrees  with  B.  and  C.  to  pave  the  Streets  in  a  Parish,  and  they, 
in  Behalf  of  tlie  Parish,  agree  to  pay  him  for  it,  and  this  Writing  is  lodged  in  the  Hands 
of  B.  if  A.  paves  the  Streets,  he  must  have  Relief  against  the  Undertakers,  especially  in 
this  Case  :  the  written  Agreement  which  is  his  Evidence,  being  in  the  Hands  of  one  of 
them  ;  and  the  Undertakers  must  take  their  Remedy  against  the  rest  of  the  Parish. 
Mich.  13  Car.  2  [lUGl],  Meriel  and  WymondsaU,  Hard.  205. 

//  the  Committee  of  a  Club  enter  into  an  Agreement  with  J.  S.  he  may  compel  tliem  to 
jierform  it,  without  making  the  other  Members  of  the  Club  Parties  to  his  Bill.  Cullen 
V.  Duke  of  Queensberry,  [1]  Bro.  Cha.  Ca.  101. 

So  if  Commissioners  of  a  Navigation  enter  into  an  Agreement  with  an  Engineer, 
all  the  acting  Commissioners  are  personally  liable.  Horsley  v.  Bell,  Ambler  770,  S.  G. 
cit.  [1]  Bro.  Cha.  Ca.  101,  in  not. 

2.  If  fifteen  of  the  Tenants  of  a  Manor  agree  to  inclose  a  Common,  and  it  appears 
that  there  are  eighteen  wlio  have  Right  of  Commonage  ;  yet  an  Inclosure  will  be 
decreed,  though  opposed  by  three,  for  it  shall  not  be  in  the  Power  of  two  or  three  wilful 
Persons  to  oppose  a  public  Good.  Anon.  G  Nov.  15  Car.  2  [1663],  ;«r  Ld.  Chan,  and 
Master  of  the  Rolls  ;  3  Chan.  Rep.  13,  14. 

3.  So  if  the  Agreement  be  to  stint  a  Common,  it  shall  be  decreed,  though  opposed 
by  two  or  three  humoursome  Tenants.  Trin.  1689,  Delabeere  and  Beddingfield.  2 
Vern.  103,  where  it  is  said,  that  a  Stint  is  more  to  be  favoured  than  an  Inclosure.  By 
Lds.  Commiss. 

[25]  4.  If  Tenant  in  Tail,  for  valuable  Consideration,  agrees  to  convey,  he  may  be 
compelled  in  Equity  to  execute  the  Agreement ;  but  if  he  dies,  his  Issue  is  not  bound 
thereby,  unless  he  doth  some  Act  whereby  he  consents  to  and  confirms  the  Agreement. 
Trin.  22  Car.  2  [1070],  Ross  and  Ross,  1  Chan.  Ca.  171.  1  Lev.  239,  S.  P.  Though 
there  was  a  Decree,  and  the  Father  stood  out  all  the  Processes  of  Contempt.  Powell 
and  Powell,  Hil.  1708  [Pre.  Ch.  278].  So  though  the  Father  died  in  Prison,  and  in 
Contempt  for  not  performing  the  Decree,  yet  the  Issue  was  not  bound.  Fox  and 
Crane  &  al\  Mich.  1093,  2  Vern.  304,  306.  But  for  this  ride  by  what  Acts  of  the 
Ancestor  the  Heir  shall  be  bound,  Title  Heir.     [1  Eq.  Ca.  Abr.  264,  et  seq.] 

5.  If  a  Copyholder  for  Life,  where  by  the  Custom  there  is  a  Widow's  Estate,  agrees 
to  sell  liis  Estate,  and  dies  ;  his  Widow  is  no  more  bound  by  the  Agreement,  than  one 
Jointenant  is  by  an  Agreement  to  sell  by  the  other.  Bill  dismissed  with  Costs.  (For  if 
such  Contracts  for  Copyholds  should  be  decreed,  all  Lords  would  be  defrauded  of  their 
Fines,  &c.  Ibid.)    Pasc.  1088,  Musgrave  and  Dashwood,  2  Vern.  63. 

6.  If  a  Feme  Covert  by  Agreement  made  with  her  Husband,  is  to  surrender  or  levy 
a  Fine,  though  the  Husband  die  before  it  be  done,  the  Court  will  compel  the  Woman  to 
perform  the  Agreement.    Baker  and  Child,  2  Vern.  61. 
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7.  The  Plaintiff's  Father  applied  liimself  to  the  Defendant  U.  a  Scrivener,  to 
borrow  £200,  wlio  accordingly  procured  the  Money,  and  the  Plaintiff  and  his  Father 
entered  into  Bonds  for  the  Payment  of  it  to  B.  and  6'.,  the  Plaintiff's  Father  became 
afterwards  insolvent,  and  he  himself  also,  by  reason  of  the  Debts  for  which  he  stood 
engaged  for  liis  Father  :  The  Father  having  compounded  with  his  other  Creditors  for 
seven  Shillings  in  the  Pound,  the  Plaintill  and  his  Father  applied  themselves  to  the 
Defendant,  to  know  wliere  B.  and  C.  lived,  who,  instead  of  informing  tliem,  told  them 
that  they  would  stand  to  any  Thing  he  did  ;  upon  which  they  compounded  with  him 
for  10s.  in  the  Pound,  £70  to  be  paid  immediately,  which  was  done,  and  £30  at  a  Day 
afterwards,  which  was  tendered  :  and  now  the  Plaintiff  prays  that  the  Bonds  may  be 
cancelled,  and  that  he  may  be  indemnified  ;  and  it  was  decreed  that  the  Plaintiff  should 
pay  B.  and  C.  their  whole  Money,  they  not  being  privy  to  the  Agreement,  and  that  H. 
though  he  acted  as  an  Agent,  should  repay  him,  and  indemnify  him,  according  to  the 
Agreement.     Hil.  1690,  Parrot  and  ^Yells,  2  Vern.  127. 

8.  If  A.  articles  on  Behalf  of  B.  to  purchase  four  Houses  in  Jamaica,  and  to  pay 
£800  for  the  same,  and  pending  a  Suit  to  compel  the  Seller  to  make  out  a  good  Title, 
the  Houses  are  swallowed  up  by  an  Earthquake,  yet  A.  shall  pay  the  £800  though  he 
has  not  sufficient  Effects  of  B's  in  his  Hands.  Decreed,  and  afterwards  affirmed  in 
the  House  of  Lords.     Cass  and  Riulell,  2  Vern.  280. 

Note :  It  seems  the  Bepart  in  Vernon  is  not  correct,  and  this  Abridgement  of  it  ?s 
still  less  so.  It  appears,  by  the  printed  Cases  in  the  House  of  Lords,  that  Gass  made  a 
Title  in  Jan.  1(591,  by  Conveyance  executed,  and  the  Earthquake  did  not  happen  till 
July  1692,  and  that  the  Decree  was  founded  on  a  good  Title  to  tlie  Premises  having 
been  conveyed  to  the  Defendant  Eudell.  See  the  Note  to  1  Bro.  Gha.  Gas.  157.  Mortimer 
V.  Capper. 

(E)  Concerning  the  Manner  and  Time  of  performing  Agreements. 

1.  If  an  Agreement  be  to  quit  the  Possession  of  Lands,  the  Court  will  not  decree  a 
Conveyance  of  the  Lands  themselves  ;  but  if  the  Agreement  was  to  convey  Lands,  the 
Court  would  have  decreed  the  Agreement,  though  the  Party  was  not  apprized  what 
Estate  he  had  in  the  Lands.     Per  Ld.  K.  Hil.  1682,  Gerard  and  Vaux,  1  Vern.  121. 

[26]  2.  If  a  Bill  be  brought  to  have  a  Covenant  decreed  in  Sjmcie,  whereby  the 
Plaintiff'  was  to  have  a  Pit  in  the  Defendant's  Ground  for  digging  of  black  Stone,  and 
when  the  old  one  failed,  he  might  sink  a  new  Pit ;  and  with  a  farther  Covenant  that 
there  should  be  no  other  Pit  there  ;  and  it  appears  in  the  Cause,  that  the  Defendant, 
and  those  under  whom  he  claims,  had  been  in  possession  of  a  Pit  there,  and  had  used 
the  same  for  above  Sixty  Years  past  ;  the  Court,  instead  of  decreeing  the  Covenant  in 
Specie,  will  dismiss  the  Bill.     Hil.  1690,  Scolefield  and  Whitehead,  2  Vern.  127. 

3.  If  A.  articles  to  sell  Lands  to  B.  (who  was  liis  Agent,  and  greatly  intrusted  by 
him  in  the  Management  of  his  Estate)  for  £15,000,  the  whole  Money  to  be  paid,  or  so 
much  Land  returned  as  would  make  up  what  he  paid  short  of  the  £15,000,  and  A. 
conveys  part  of  the  Lands  to  B.  and  by  his  Persuasion  values  that  Part  at  an  Under- 
value, alledging  it  was  not  material  to  mention  the  very  Sum,  in  regard  he  was  to  make 
up  the  whole  £15,000,  and  then  B.  sells  this  Part  to  C.  and  then  would  have  returned 
so  much  of  the  rest  as  would  make  up  the  £15,000,  tho'  the  Sale  to  C.  shall  stand,  yet 
the  Articles  shall  be  set  aside  as  imreasonable  ;  and  the  rather,  because  B.  had  not 
paid  the  Money,  or  returned  the  Value  in  Lands  according  to  the  Time  ])rcfixed. 
Decreed,  and  affirmed  in  the  Plouse  of  Lords.  Mich.  1690,  Broom  W'horuood  and 
Simpson,  2  Ver7i.  186. 

4.  If  one  is  bound  to  transfer  £300  East-India  Stock  before  such  a  Time,  which  he 
neglects  to  do,  and  the  Stock  is  much  risen,  he  shall  be  decreed  to  transfer  the  Stock 
in  Specie,  and  to  account  for  all  Dividends  from  the  Time  that  it  ought  to  have  been 
transferred.     Mich.  1700,  Gardner  and  Pullen,  2  Vern.  394. 

5.  If  A.  covenants  on  his  Marriage  to  purchase  Lands  of  £200  a  Year,  and  settle 
them  for  the  Jointure  of  his  Wife,  and  to  the  first,  &c.  Sons  of  the  Marriage  ;  and  he 
purchases  Lands  of  that  Value,  but  makes  no  Settlement ;  and  on  his  Death  the  Lands 
descend  on  liis  eldest  Son  ;  if  the  Son  brings  a  Bill  for  a  specific  Performance  of  the 
Agreement,  the  Lands  descended  will  be  decreed  a  Satisfaction  of  the  Covenant.  Trin. 
1706,  Wilcocks  and  Wilcoch:.  2  Vern.  558. 

J.  S.  covenanted  m  his  Marriage  to  settle  on  his  Wife  and  Issue  Lands  of  the  clear 
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yearly  Value  of  £500.  Afterwards  he  purchased  Lands  at  M.  worth  £180  per  Annum, 
and  by  Will  directed  them  to  be  applied  in  part  Satisfaction  of  the  Covenant.  And 
noir,  the  Value  of  these  Lands  having  fallen  to  £150  per  Annum,  the  Question  teas,  at 
ivhat  Value  they  should  be  taken.  Per  Ld.  Ilardwicke,  Let  the  Master  enquire  the  Value 
at  the  Time  of  the  Testator's  Death,  and  let  them  be  a  Satisfaction  pro  tanto.  And  by 
him,  If  tJiey  had  been  purchased  at  the  Time  of  the  Marriage  Articles,  the  Value  should 
have  been  taken  as  at  the  Time  of  the  Purchase.    Pinnell  v.  Ilallett,  Ambl.  lOG. 

{Vide  Tyrccmnel  v.  Ancaster,  Ambl.  237.     Londonderry  v.  Wayne,  Ambl.  424.) 

The  Moiety  of  a  House  is  not  applicable  in  part  Performance  of  a  Covenant  in 
Marriage  Articles,  to  settle  Lands  of  Inheritance ;  for  it  is  not  the  Kind  of  Estate  in- 
tended by  the  Articles.     VmueW  v.  Hallett,  Ambl.  106. 

Nor  Borough  English  Lauds  of  a  Covenant  to  settle  on  First  and  other  Sons.  Pinnel 
V.  Hallet,  Ambl.  lOG. 

Nor  a  Cojjyhold  Estate,  vhere  the  settled  Lands  are  to  be  held  without  Impeachment 
of  Waste.     Pinnell  v.  Hallett,  Ambl.  106. 

Where  the  Contract  is  to  settle  a  particular  Estate,  and  not  generally  to  purchase 
and  settle  Lands,  a  Breach  of  the  Contract  will  sound  in  Damages,  and  an  Issue  shall 
be  directed,  to  try  what  the  Damages  are.    Wade  v.  Paget,  [1]  Bro.  Ch.  Ca.  363  [1  Cox,  74]. 

(F)  Where  the  Person  or  Estate  su.vll  be  made  liable  to  a  Covenant  or 

Agreement. 

1.  If  a  Man  hath  Lands  subject  to  the  Payment  of  a  Eent-Charge,  and  grants  Part 
of  the  Lands  to  B.  and  covenants  that  that  Part  should  be  discharged  of  the  Rent ; 
yet  this  is  not  such  a  real  Covenant,  that  shall  run  with  the  Land,  and  charge  the 
other  Lands  with  the  Whole  ;  but  it  is  only  a  personal  Covenant,  which  must  charge 
the  Heir  only  in  respect  of  Assets.  Mich.  165G,  Cook  and  Arundel,  Hard.  87,  de- 
creed in  Scaccario. 

1  Chan.  Ca.  212,  C.P.  decreed  1671,  conC  in  the  Case  of  Lord  and  Lady  Cornbury 
and  Middleton  <&  aV ,  Trin.  23  Car.  2,  by  Ld.  Keeper,  Wyld,  J.,  and  B.  Windham. 

2.  A  Purchaser  of  the  Crown-Lands,  in  the  Time  of  the  late  Wars,  sells  Part  to  the 
Plaintiff,  and  covenants  to  make  further  Assurance,  and  he  on  the  King's  Restoration 
had  a  Lease  for  Years  made  to  him  under  the  King's  Title  ;  and  he  was  decreed  to 
assign  his  Term  in  the  Part  he  sold.  Hil.  27  Car.  2  [1676],  Taylor  and  Debar,  1  Chan. 
Ca.  274,  2  Chan.  Ca.  212,  S.  C.  in  totidem  Verbis. 

[27]  3.  If  a  Man  covenants  to  settle  Land,  or  an  Annuity  out  of  Land,  and 
he  afterwards  purchases  Land,  having  no  Land  before,  and  devises  it,  and  dies,  this 
purchased  Land  shall,  notwithstanding,  be  liable  to  the  Covenant.  Pasc.  1689,  Tooke 
and  Hastings,  2  Vern.  97. 

//  a  Man  covenant  to  Pay  Money  to  Trustees,  to  be  laid  out  in  the  Purchase  of  a 
Freehold  Estate,  and  do  not  pay  the  Money,  but  purchases  a  Freehold  Estate  ;  this  Free- 
hold Estate  shall  be  subject  to  the  Uses  of  the  Trust :  for  where  a  Man,  who  is  under 
an  Obligation  to  perform  an  Act,  enables  himself  to  perform  such  Act,  he  shall  be  taken 
so  to  have  done,  with  the  View  of  performing  his  Obligation.  Per  Sir  Lloyd  Kenyan, 
Master  of  the  Rolls,  Sowden  v.  Sowden.    1^1]  Bro.  Chan.  Ca.  582  [1  Cox,  165]. 

A  Man,  intending  to  trick  a  Young  Woman,  whom  he  had  debauclied,  settled  on 
her  an  Annuity,  out  of  an  Estate,  with  tvhich  he  had  nothing  to  do.  He  was  decreed  to 
make  it  good,  out  of  an  Estate  of  his  oion.    Vide  post  [1  Eq.  Ca.  Abr.]  31,  PI.  4,  87,  PI.  6. 

[27]  4.  A.  and  K.  his  Wife,  being  seised  in  Right  of  the  said  K.  of  two  Pieces  of 
Ground,  by  Indenture,  25  January  1622,  did  grant  a  Watercourse  to  one  J.  H.  and  his 
Heirs,  through  the  said  two  Pieces  of  Ground  ;  and  by  the  Deed  did  covenant  for  them, 
their  Heirs  and  Assigns,  from  Time  to  Time,  to  cleanse  the  same,  and  that  all  Fines  and 
Recoveries  levied  and  sufl'ered,  or  to  be  levied  or  suffered,  of  the  said  Grounds,  should 
be  and  enure  to  the  strengthening  and  confirming  the  said  Watercourse,  according 
to  the  said  Grant ;  and  afterwards  a  Recovery  was  had,  and  a  Deed  executed,  declaring 
the  Uses  to  be  as  aforesaid  ;  the  Watercourse  by  mesne  Assignments  came  to  the 
Plaintiff,  and  the  said  two  Pieces  of  Ground  to  the  Defendant,  who  built  on  the  same, 
and  much  heightened  the  Ground  which  lay  over  the  said  Watercourse,  and  made  it 
much  more  chargeable  and  inconvenient  to  repair  ;  and  as  it  was  alledged  (and  in  Part 
proved)  the  Building  had  much  obstructed  the  said  Watercourse ;  so  the  Bill  was  for 
establishing  the  Enjoj-ment  of  the  said  Watercourse,  and  that  the  Defendant,  and  all 
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clainiing  under  him,  might  from  Time  to  Time  cleanse  the  same,  according  to  the 
Covenant  :  It  was  objected,  that  the  said  Covenant  being  a  personal  Covenant,  was 
not  at  all  strengthened  by  the  Recovery,  and  that  the  Plaintiff,  and  those  under  whom 
he  claimed,  being  sensible  of  it,  had  for  forty  years  cleansed  the  same  at  their  own 
Charges  :  But  the  Court  was  of  Opinion,  that  this  was  a  Covenant  which  run  with 
the  Land,  and  made  good  by  the  Recovery  ;  and  that  though  the  PlaintifT  had  cleansed 
the  same  at  his  own  Charge,  whilst  it  was  easy  to  be  done,  and  of  little  Charge ;  yet 
since  the  Right  was  plain  upon  the  Deed,  and  the  Cleansing  made  chargeable  by  the 
Building,  it  was  reasonable  the  Defendant  should  do  it ;  and  decreed  accordingly, 
and  gave  the  Plaintiff  his  Costs.     Hil.  1G91,  Holmes  and  Buckley  [Pre.  Ch.  39]. 

(G)  Where  there  may  be  Relief  whex  the  Agreement  is  not  strictly 

PERFORMED. 

1.  J.  S.  having  purchased  Church-Lands  in  Fee,  under  the  Title  of  the  Usurper, 
sold  the  same  to  the  Defendant's  Testator,  and  covenanted  that  he  was  lawfully  seised, 
&c.  the  Church  being  restored,  and  the  Estate  made  void,  /.  S.  was  relieved  against 
this  Covenant;  there  being  some  Proof,  that  at  the  Time  of  Sealing,  the  Plaintiff, 
J.  S.  declared  he  undertook  for  his  own  Act  only.  Ld.  Chan,  and  Master  of  the  Rolls, 
Mich.  14  Car.  2  [1662],  Dr.  Caldcot  and  Hill,  1  Chan.  Ca.  15,  and  a  like  Case  of 
Farrer  and  Farrer,  said  to  have  been  decreed  about  six  Months  before. 

2.  A.  sells  to  B.  with  Covenants  only  against  A.  and  all  claiming  by,  from  or  under 
him  ;  B.  secured  the  Purchase-Money  ;  but  before  the  Payment  the  Land  was  evicted, 
but  not  by  any  Title  under  A.  but  by  a  Title  paramount ;  B.  sued  to  be  reheved,  that 
he  might  not  be  forced  to  pay,  seeing  the  Land  was  lost,  and  was  relieved.  By  Ld. 
Chan.  Anon.  31  Car.  2  [1G79.  2],  Chan.  Ca.  19,  reported  ex  relatione  Churchill. 

[28]  3.  If  a  Creditor  agrees  with  his  Debtor  to  take  less  than  his  Debt,  so  that  it 
be  paid  precisely  at  such  a  Day,  and  the  Debtor  fails  of  Payment,  he  cannot  be  relieved  ; 
for  per  Ld.  K.  Cujus  est  dare  ejus  est  disponere.  Mich.  1683,  Setvel  and  Musson, 
1  Vern.  210.     1  Chan.  Ca.  110,  S.  P.  arguendo. 

4.  If  Money  be  lent  on  a  Mortgage  at  5  per  Cent,  and  the  Mortgagor  covenants  to 
pay  6  per  Cent,  if  he  made  Default  for  the  Space  of  Sixty  Days  after  the  time  of  Pay- 
ment ;  if  he  makes  Default,  the  Court  will  not  relieve,  this  being  the  Agreement  of 
the  Parties.     Hil.  1690,  Lord  Hallifax  and  Higgins,  2  Vern.  134. 

5.  If  a  Lessee  for  a  long  Term  of  Years,  covenants  to  lay  out  £200  upon  the  Premises 
within  the  first  ten  Years,  and  lays  out  but  £30,  and  after  thirty  Years  of  the  Lease 
are  expired,  the  Lessor  brings  an  Action  of  Covenant,  and  recovers  £150  Damages, 
Equity  will  neither  relieve  against  the  Damage,  nor  decree  the  Money  to  be  now  laid 
out  in  Improvements  ;  for  per  Ld.  Chan,  though  the  Damages  seem  excessive,  yet 
the  Jury  were  proper  Judges  ;  and  to  decree  it  to  be  laid  out  now  the  Lease  is  almost 
expired,  is  not  proper,  for  it  is  probable  the  Lessee  would  not  be  so  careful  in  laying  it 
nut  in  lasting  Improvements,  as  he  would  be,  were  it  laid  out  at  first.  Pasc.  1685, 
Barker  and  Holder,  1  Vent.  316,  317. 

6.  If  A.  agrees  with  B.  the  Lord  of  the  Manor,  to  purchase  a  Copyhold  for  two 
Lives,  and  pays  £200  in  Part,  and  is  to  pay  the  Remainder  in  three  Months,  and  then 
to  name  his  Lives,  and  take  up  Ids  Copy  ;  a  Court  is  held,  and  the  three  .Months  expire, 
and  B.  dies  suddenly,  and  the  Manor  comes  to  one  who  is  not  bound  by  the  Agreement ; 
the  Executor  of  B.  will  be  decreed  to  repay  the  Money,  although  it  is  insisted,  that  it 
was  A's  own  Laches,  that  he  did  not  take  up  his  Copy.  Decreed  Mich.  1687,  Awbry 
and  Keen,  1  Vern.  472. 

7.  A.  Intrusted  by  B.  to  receive  Interest  on  Tallies,  receives  the  Principal,  and 
fails,  and  afterwards  compounds  with  his  creditors,  but  B.  would  not  come  in  without 
having  a  greater  Composition,  which  A.  agrees  to  give  ;  A.  brings  a  Bill  to  be  relieved 
against  this  underhand  Agreement ;  but  he  having  been  guilty  of  a  great  Fraud  and 
Breach  of  Trust,  and  he  by  the  said  Agreement  having  promised  to  make  some  Satis- 
faction, it  was  held,  that  he  was  not  intitled  to  any  Relief.  Hil.  1707,  Small  and 
Brachletj,  2  Vern.  602. 

A  Man  covenanted,  that  his  Estate  icas  free  from  Incumbrances,  except  an  Estate 
for  Life  ;  the  Tenant  for  Life  dying  left  a  Widow,  who  by  the  Custom  of  the  Manor, 
was  entitled  to  hold  during  her  Widowhood.  This  was  adjudged  not  to  he  a  Breach 
nf  the  Agreement.   Twiford  /■.  Warcup,  cit.  2  Vern.  45,  Vide  Finch',  C.  K.  310,  2  C.  R  106. 
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[29]  CAP  V. 

Amendment. 

(.\)  l.N  WHAT  Cases  to  he  allowed. 

1.  A  I  Jill  may  be  amended  where  there  are  not  proper  Parties  made  Defendants 
to  the  Suit  [Ofiiey  r.  Jenner,  1G47],  3  Chan.  Rep.  92. 

(If  there  bo  any  Oversight  or  jMistake  in  the  Bill,  which  require.s  Amendment  before 
the  Defendant's  Appearance,  it  may  be  amended  upon  Motion,  without  paying  Costs  ; 
but  if  it  be  amended  after  Appearance,  Costs  must  be  paid  :  The  Costs  vipon  a 
Demurrer,  put  in  for  a  Slip  or  Mistake,  are  twenty  Shillings,  which  being  paid,  the 
Party  may  amend  without  Motion  ;  but  if  any  new  Matters  arise  after  the  Cause  is 
at  Issue,  which  is  necessary  for  the  Plaintiff  to  set  forth,  this  is  regularly  done  by 
filing  a  supplemental  Bill,  which  the  Court  will  admit  upon  Motion  and  Affidavit  of 
such  new  .\hitter.) 

Though  the  Plaintiff  had  amended  his  Bill  willi  very  large  Amendments  Three 
several  Times  before,  an,  Application  that  on  the  Fourth  Amendment  he  should  pay 
Taxed  Cost^,  ^vas  refused.  Per  Ld.  'i'hurlow.  And  by  him.,  there  must  be  a  General 
Rule  on  this  Subject,  and  that  General  Rule  allows  but  40s.  Costs.  The  mere  Statement 
of  the  Number  of  Sheets  in  the  several  amended  Bills  is  not  a  sufficient  Ground,  to  break 
through  the  General  Rule.  The  Defendant  must  state  a  Case  of  particular  Opp/ression. 
Masserene  v.  Lyndon,  2  Bro.  Chan.  Ca.  291. 

2.  So  where  some  Tenants  of  a  Manor  brought  a  Bill  against  the  Lord,  to  establish 
certain  Customs  ;  and  he  demurred,  because  all  the  Tenants  were  not  made  Parties, 
either  as  Plaintiffs  or  Defendants  ;  and  the  Court  gave  them  Leave  to  amend  their  Bill, 
and  to  add  as  many  more  Plaintiffs  as  would  give  them  Letters  of  Attorney  so  to  do, 
and  as  to  the  rest,  to  make  them  Defendants.  Hil.  25  Car.  2  [1674],  Hudson  d  aV 
and  Fletcher,  Rep.  in  Chan.  temp.  Finch,  114. 

3.  The  Plaintiff  set  forth  a  Conveyance  in  his  Bill,  without  Date,  Day,  Month,  or 
Year  ;  and  upon  Demurrer  the  Court  gave  him  Leave  to  amend.  Trin.  28  Car.  2  [167()], 
Bushell  and  Neivby  <&  aV ,  Ibid.  260. 

4.  The  Defendant  moved  to  amend  her  Answer,  upon  Affidavit,  that  the  Matters 
imtruly  set  forth  were  added  in  the  Margin  of  the  Draught  after  she  had  perused  it ; 
and  so  she  was  thereby  surprised  ;  and  it  being  alledged,  that  no  Rephcation  was  filed 
prout  Certificate  and  Affidavit  of  Notice  of  this  Motion  being  read,  and  the  Plaintiff 
making  no  Defence,  it  was  ordered  that  she  amend  (</)  her  Answer  in  the  said  Matters 
mistak(.n.  Ld.  Chan,  and  Master  of  the  Rolls,  Chute  and  Lady  Dacre,  Mich.  15  Car. 
2  [1603],  1  Chan.  Ca.  29.  And  the  like  Liberty  said  to  be  given  in  Lord  Coventry's 
Time,  in  the  Case  of  Chettle  and  Chettle.  (2  Freem.  173,  S.  C.  and  says  the  S.P.  was 
determined  iiiter  Chettle  and  Chettle.  This  Case  of  Chettle  v.  Chettle  is  mentioned  in 
Tothil,  pa.  13,  but  the  oidy  Point  there  laid  doivn  is  that  an  Answer  shall  not  be 
amended  after  Issue  joined.) 

(a)  The  Defendant  may,  without  Notice,  move  to  amend  his  Answer  in  a  small 
Matter  ;  but  if  it  be  in  a  material  Point,  he  must  give  Notice  of  the  Motion  for  such 
Amendment  to  the  Plaintiff's  Clerk  or  Solicitor  ;  and  though  it  be  in  a  material 
Point,  and  after  Issue  joined,  yet  the  Court  will,  on  Affidavit  of  Surprise,  and  Pay- 
ment of  Costs,  allow  of  an  Amendment. 

5.  The  Defendant,  by  her  .\nswer,  having  consented  that  an  Award  made  by  her 
Father  might  be  confirmed,  desired  Leave  to  amend  her  Answer  in  that  Particular, 
having  made  (Jath  that  she  [30]  never  read  the  Award,  and  that  such  Answer  was  pre- 
pared Ijy  lier  Father,  who  had  wronged  her  in  the  Award  ;  but  the  Court  refused  to 
give  her  Leave  to  Amend  her  Answer.  Easter  1702,  Uarcourt  versus  Lady  Anderson, 
2  Vern.  434.  (Jne  Reason  seems  to  be,  because  the  Father  was  an  Arbitrator  of  her 
own  chusing.     Not«  :   This  does  not  appear  from  the  Book. 

6.  A  Recognizance,  entered  into  to  abide  such  Order  as  should  be  made  upon  the 
Hearing  of  the  Cause,  being  put  in  Suit  against  A.  who  was  one  of  the  Sureties  ;  it 
fell  out,  that  in  the  Title  of  the  Order  for  confirming  the  Report,  the  Words  Et  Ux' 
were  omitted  ;  the  Defendant  at  Law  took  Advantage  thereof,  and  pleaded  there 
was  no  such  Order  made  in  the  Cause ;  and  the  Plaintiff  perceiving  the  Mistake, 
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obtained  an  Order  from  tlie  Master  of  the  Rolls  to  amend  the  Title  of  the  Order,  by 
adding  the  Words  Et  Ux\  which  was  afterwards  confirmed  by  Ld.  K.  although  it  was 
to  charge  a  Surety.  Trln.  1700,  Spearing  and  Lynn,  2  Vern.  o7G.  {Prec.  in  Chan. 
115,  S.  C.) 

7.  But  in  a  Cause  where  the  Defendant  had  answered,  and  the  Witnesses  were 
examined,  it  happened,  that  in  the  Title  of  the  Interrogatories  the  Plaintig  was  called 
Thomas  instead  of  John,  and  the  Court  would  not  allow  the  Depositions  to  be  read, 
nor  the  Title  to  be  amended,  although  most  of  the  Witnesses  were,  since  their  Exami- 
nation, gone  to  Sea.  Easier  1702,  ]Yhite  and  Taylor,  2  Vern.  435.  But  quaere, 
for  this  seems  only  a  Mistake  of  the  Clerk,  whose  Errors  are  frequently  amended,  the 
better  to  carry  on  the  Justice  of  the  Court. 

The  Court  will  permit  an  Answer  to  he  amended  by  striking  out  the  Admission  of 
a  Point  or  Conclusion  of  Law,  but  ivill  not  suffer  the  Admission  of  a  Fact  to  be  struck 
out.     Vide  Pearce  v.  Grove,  Ambl.  65. 

To  a  Bill,  claiming  tlie  Remainder  in  Fee  after  an  Entail  spent.  Defendant  had 
put  in  an  Answer,  insisting  that  a  Fine  had  been  levied  by  one  of  the  Remainder  Men 
in  Tail,  and  claiming  under  him ;  but  now,  before  Replication  filed,  he  petitioned 
for  leave  to  take  the  Answer  off  the  File,  and  to  put  in  a  new  Answer,  imsisling  that 
the  Person  under  whom  he  claimed  was  a  Purchaser  for  valuable  Consideratimi  xcithout 
Notice  ;  and,  to  support  his  Petition,  he  made  an  Affidavit,  that  this  new  Title  teas 
not  discovered,  till  after  he  had  put  in  his  Anstcer.  And  per  Ld.  Ilardwicke,  /  cannot 
suffer  a  neio  Answer  to  be  substituted  in  place  of  tlie  one  already  put  in,  for  that  might 
be  to  take  from  the  Plaintiff  tlie  Advantage  of  Admissions  made  in  the  first  Anstcer. 
Let  tlie  Answer  be  taken  off  the  File,  and  this  new  Matter  be  added  by  way  of  Addition, 
on  Payment  of  the  costs  of  this  Application,  and  of  tlie  Amendment.  Patterson  v. 
Slaughter,  Ambl.  292. 

An  Answer  shall  not  be  amended  after  an  Indictment  for  Perjury  preferred  or 
threatened.     Verney  v.  Macnamara,  cor.  Ld.  Thurlow,  [1]  Bro.  Chan.  Ca.  419. 

Yet,  perhaps,  if  it  had  been  clearly  shewn  to  the  Court,  that  the  Matter  prayed  to 
be  amended  were  a  Mistake,  it  might  be  otlierwise.  Vaux  v.  Waltham,  cor.  Ld.  Thurlow, 
cit.  [IJ  Bro.  Chan.  Ca.  419,  in  not. 


[31]  GAP.  VL 
Annuity  and  Rent-Charge. 


(A)  What  shall  be  construed  a  good  Annuity  or  Rent-Charge,  and  whose  Persons  and 

Estates  made  liable. 

(B)  How  far  a  Court  of  Equity  will  assist,  and  give  a  Remedy  for  recovering  an 

Annuity  or  Rent-Charge,  when  there  is  none  at  Law  ;  and  here  of  Apportion- 
ment and  Extinguislimeut. 

(A)  Wh.vt  shall  be  construed  a  good  Annuity  or  Rent-Giiarge,  and  \vhose 
Persons  and  Estates  made  liable. 

1.  A  man  devises  all  liis  lands  for  the  Payment  of  his  Debts,  and  devises  an  Annuity 
out  of  a  certain  Town,  which  the  Trustees  sell  ;  and  it  was  decreed,  that  the  Annuity 
should  issue  out  of  the  other  Lands  unsold,  there  being  sufficient  to  pav  the  debts. 
Mich.  28  Car.  2,  Lord  Kennoule  and  Earl  of  Bedford  cf;  al',  1  Chan.  Ca.  295  [167(;]. 

2.  An  Annuity  of  £20  per  Annum  was  devised  out  of  a  Rectory,  and  the  Glebe 
being  but  of  40s.  per  Ann.  Value,  and  the  Tithes  not  hablc  to  a  Distress  hy  Law,  (a) 
the  Master  of  the  Rolls  decreed  the  whole  Rectory  to  be  liable  to  pay  the  Annuity. 
Hil.  18  &  19  Car.  2,  Thorndike  and  Collington,  1  (7i<i7i.  Ca.  79  [1GG7]. 

Max.  Equity  suffers  not  a  Right  to  be  without  a  Remedy. — But  note  the  Rights 
here  intended  are  those  wliich  the  Law  acknowledges  to  be  such,  and  never  gives 
Judgment  against  them,  though  it  cannot  give  a  Remedy  for  them  ;  and  not  equitable 
Rights,  for  which  Equity  gives  a  Remedy  in  the  very  Creation  of  them. 

{a)  Of  things  which  lie  in  tirant,  and  not  in  Tenure,  no  Rent  can  be  reserved 
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which  will  be  Hable  to  a  Distress,   as  Advowsons,   Tithes,   Fairs,   Franchises,  &c. 
1  Inst.  44. 

3.  If  a  Man  covenants  to  settle  Lands  of  such  a  Value,  or  an  Annuity  out  of  Land, 
and  he  has  no  Land  at  the  Time,  but  purchases  Land  afterwards,  which  he  voluntarily 
devises,  yet  the  Lands  shall  be  liable  to  the  Annuity  in  the  Hands  of  the  Devisee.  Tooke 
and  Hastings,  2  Vern.  97 

4.  A  Man  having  debauched  a  young  Woman,  and  intending  afterwards  to  put 
a  Trick  upon  her,  settled  an  Annuity  upon  her  of  £30  per  Ann.  for  Life,  out  of  an 
Estate  which  he  had  nothing  to  do  with  ;  yet  the  Court  of  Exchequer  decreed  him 
to  make  it  good  out  of  an  Estate  which  he  had  of  liis  own  ;  and  this  Decree  was  after- 
wards afiirmed  on  Appeal  to  the  House  of  Peers.  Cited  in  the  Marchioness  of 
.innantlale  versus  Harris  (Vide  Title  Bonds  and  Obligations,  pi.  6.  p.  87),  Trin. 
1727  [2  Will.  Rep.  432J,  and  said  to  have  been  adjudged  about  a  Year  before. 

[32]  5.  A.  is  Tenant  in  Tail,  subject  to  a  Rent-Charge  to  B.  for  Life  ;  B.  and  .4. 
died,  the  Rent-Charge  being  in  Arrear  ;  and  the  Question  was,  whether  the  Issue  in  Tail 
is  liable  to  the  Executor  of  B.  within  the  Statute  of  32  H.  8,  to  pay  the  Arrears  incurred 
in  the  Life-time  of  his  Ancestor;  and  Ld.  Chan,  seemed  to  be  of  Opinion,  that  the 
Heir  was  not  liable,  he  not  claiming  under  the  Tenant  in  Tail,  tho'  if  the  Rent-Charge 
had  continued,  he  would  be  liable  to  be  distrained  for  the  whole  Arrear,  which  was 
summum  Jus  ;  and  tho'  this  Case  should  be  within  the  Statute,  yet  he  said  the  proper 
Remedy  against  the  Issue  in  Tail  was  at  Law.  Trin.  1708,  Lord  Fairfax  and  Lord 
Derby,  2  Vern.  612. 

A  man  possessed  of  a  Term  for  Years,  determinable  on  Lives,  devised  £20  per  Ann. 
to  J.  S.  to  be  paid  Half  Yearly,  if  the  Cestuy  que  Vies  should  so  long  live.  J.  S.  died 
during  the  life  of  the  Cestuy  que  Vies,  and  it  was  decreed  that  tlie  Rent  should  not  be 
determined  by  his  Death,  but  should  go  to  his  Executor,  and  be  paid  him  during  the 
Term.  Gosley  v.  Gilford,  2  Vern.  35,  Vide  1  Ro.  Abr.  831,  ichere  it  was  field,  that, 
if  a  man  possessed  of  a  Term,  grant  a  Rent  generally,  icithout  limiting  any  Estate, 
the  Rent  shall  continue  during  the  whole  Term. 

A  Man  devised  to  his  Executors  and  their  Heirs  £50  per  Ann.  during  the  Life  of 
B.  to  be  for  tlie  separate  Use  of  the  Wife  of  R.  The  Wife  of  R.  died  in  the  life-lime 
of  B.  and  it  ivas  decreed  that  the  £50  per  Ann.  should  be  paid  to  her  Executors,  during 
the  Life  of  B.    Rawlinson  v.  Montague,  2  Vern.  667. 

Dyer,  by  Will,  gave  to  Savery,  during  the  natural  Life  of  A.  B.  his  Executor,  an 
Annuity  of  £50  to  be  paid  him  by  his  Executor.  Savery  died  in  the  life-time  of  the 
Executor.  And  by  Ld.  Hardwicke,  the  Annuity  is  not  determined,  but  shall  go  to 
Savery 's  Executors  during  the  Life  of  A.  B.     Savery  v.  Dyer,  Ambl.  139. 

(B)  How  FAR  A  Court  of  Equity  will  .\ssist,  and  give  a  Remedy  for  recovering 
AN  Annuity  or  Rent-Gh.\rge,  when  there  is  none  at  Law;  and  here  of 
Apportionment  and  Extinguishment. 

1.  A  Rent  of  £1,  14s.  per  Annum  was  granted  by  King  H.  6  to  Eaton  College, 
issuing  out  of  certain  Lands  ;  the  Bill  suggests,  that  the  College  did  not  know  where 
the  Lands  lay,  so  as  to  enable  them  to  distrain,  and  therefore  pray  that  the  Executor 
of  the  Tertenant  may  be  answerable  for  the  Arrears,  which  the  Master  of  the  Rolls 
thought  reasonable,  in  respect  that  the  Personal  Estate  was  increased  thereby,  and 
decreed  it  accordingly.  Eaton  College  and  Beauchamp,  Hil.  20  Car.  2  [1669],  1  Chan. 
Ca.  121. 

2.  The  Bill  was  for  securing  the  Payment  of  £5  per  Annum  Rent,  and  likewise 
the  Arrears  thereof,  suggesting  that  the  Deeds  by  which  it  was  granted  were  lost ; 
and  there  being  Proof  that  it  was  constantly  paid  before  the  twelve  last  Years,  the 
Master  of  the  Rolls  decreed  the  Arrears  and  gro\^ing  Rent,  saying.  It  was  reasonable, 
because  it  did  not  appear  what  kind  of  Rent  it  was,  and  so  no  Remedy  at  Law.  Collet 
and  Jaques,  Hil.  20  &  21  Car.  2  [1669],  1  Chan.  Ca.  120. 

3.  So  where  a  Bill  was  brought,  suggesting  that  the  Plaintiff  did  not  know  the 
Nature  of  the  Rent,  nor  the  Boundaries  of  the  Land,  so  as  to  be  able  to  declare  with 
Exactness  ;  and  the  Court  said  they  would  decree  it,  but  at  the  Importunity  of  the 
Defendant  directed  a  Trial,  whether  there  was  any  such  Grant,  or  not.  Cox  and 
Foley,  1  Vern.  359. 

4.  The  Plaintif!  suggests,  that  he  having  the  Grant  of  a  Rent-Charge  issuing  out 
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of  certain  Lands,  the  Defendant,  to  hinder  liim  from  a  Distress,  converted  the  Pre- 
misses into  Tillage  ;  and  Ld.  Chan,  directed  to  have  it  tried,  whether  there  was  any 
Fraud  used  to  prevent  the  Plaintiff  from  distraining,  and  declared,  if  there  was,  he 
would  grant  Eelief.  Davy  and  Dary,  Mich.  2  Car.  2  [1G50],  1  Chan.  Ca.  144.  But  if 
there  be  a  Remedy  at  Law,  Equity  will  rarely  grant  any,  or  change  the  Nature  of 
the  Rent.     Vide  [Palmer  v.  Whettenhal]  1  Chan.  Ca.  185. 

[33]  5.  If  a  man  grants  a  Rent-Charge  out  of  all  his  Lands,  and  afterwards  selletli 
the  Lands  by  Parcels  to  divers  Persons,  the  Grantee  of  the  Rent-charge  shall  be 
restrained  from  levying  the  whole  Rent  on  one  of  the  Purchasers.     Cary,  3. 

G.  A.  on  his  Marriage  settled  a  Rent-Charge  on  his  Wife  for  her  Jointure,  and 
afterwards  devised  to  the  Wife  Part  of  the  Land  on  which  the  Rent  was  charged  ; 
and  it  was  held,  that  there  should  be  no  Apportionment,  (a)  for  the  Devise  was  intended 
her  as  an  Advantage  ;  and  it  was  not  declared  to  be  in  Satisfaction  of  her  Dower,  and 
therefore  she  may  distrain  for  the  Rent  on  any  Part  of  the  Land.  Knight  and  Cal- 
thorp,  Mich.  1668,  1  Vern.  347.  (Even  though  the  Bill  stated  that  the  produce  of 
the  Lands,  not  devised  to  the  Wife,  was  insufficient  to  pay  the  Rent-Charge.) 

(a)  Regularly  at  Law  there  can  be  no  Apportionment  of  a  Rent-Charge,  because  it 
is  an  intire  Tiling.  1  Roll.  Abr.  234.  As  if  the  Grantee  purchase  Part  of  the  Land, 
he  cannot  bring  a  Writ  of  Annuity,  because  lie  must  declare  on  the  whole  Deed.  Co. 
Lit.  148.  Likewise  if  Part  of  the"  Land,  out  of  which  the  Annuity  issues,  is  evicted 
by  a  Prior  Title,  there  can  be  no  Apportionment ;  but  then  the  rent  of  the  Land  is 
chargeable,  or  the  Party  may  bring  a  Writ  of  Annuity.  1  Inst.  148.  But  by  the  Act 
of  God  it  may  be  apportioned  ;  as  if  Part  of  the  Land  out  of  which  the  Rent  issues 
descend  on  the  Grantee.     1  Roll.  Abr.  236. 

7.  If  A.  hath  a  Rent-Charge  issuing  out  of  certain  Lands,  and  B.  having  Notice  of 
this  Rent,  purchases  those  Lands  amongst  others ;  and  after  B.  sells  the  other  Land.s, 
and  also  some  few  Acres  of  the  Land  charged  by  general  Words,  and  desires  A.  and  her 
Husband  to  join  in  a  Fine  to  the  Purchaser,  assuring  her  it  would  not  prejudice  her, 
which  was  accordingly  done;  though  the  Rent  by  A.'s  Act  was  extinguished;  yet, 
because  there  was  no  Consideration  given  for,  or  Agreement  to  extinguish  the  Rent, 

she  shall  be  relieved.     ■ and  Hawkes,  Hit.  27  d;  28  Car.  2  [1676],  1  Chan.  Ca. 

273. 

8.  A.  seised  in  Fee  of  a  little  Messuage  of  £8  per  Annum,  and  possessed  of  a  Personal 
Estate  of  £2.50  Value,  de\-ised  several  Legacies,  and  gave  his  eldest  Son  B.  the  Plaintifl", 
£5  a- Year  for  forty  Years,  if  he  should  so  long  live,  and  de\-ised  to  his  second  Son  C. 
the  said  Messuage"  in  Tail,  and  made  him  his  Executor  and  Residuary  Legatee.  C. 
during  his  Life,  paid  the  Annuity,  but  being  now  dead,-  his  Wife  and  Executrix  insists, 
that  there  being  no  Charge  on  the  Lands  by  the  Words  of  the  Will,  and  that  she  not 
having  Assets,  'is  not  obliged  to  pay  the  "Annuity ;  and  further  alledges,  that  her 
Husband  having  docked  the  Intail,  a"nd  conveyed  the  Premisses  to  J.  S.  in  Trust  for 
the  Plaintiff,  for  the  securing  the  Payment  of  £50  which  he  borrowed  of  him,  his  Right, 
if  he  had  any,  is  by  the  said  Mortgage  extinguished ;  but  notwithstanding,  the  Court 
decreed  the  Annuity,  together  with  the  Arrears,  to  be  paid,  and  an  Account  of  the 
Profits  of  the  Estate  to  be  taken  for  that  Purpose,  and  said,  that  the  Executor  being 
De\asee  of  the  Land,  made  the  Land  liable ;  and  as  to  the  Objection  of  his  haying 
extinguished  (b)  his  Right  by  Acceptance  of  the  Mortgage,  it  had  no  Foundation  in  a 
Court  of  Equity.    Elliot  aiid  Hancock,  Trin.  1690,  2  Vern.  143. 

Note  :  This  Money  having  been  repaid,  the  Plaintiff  had  re-conveyed  the  Estate, 
upon  tvhich  the  Defendant  relied,  as  one  Ground  of  Extinguishment. 

(b)  If  the  Grantee  of  a  Rent-Charge  purchases  Part  of  the  Land  out  of  which  the  Rent 
issues,  he  shall  never  afterwards  have  a  Writ  of  Annuity,  for  his  Remedy  is  extinguished 
by  his  own  FoUy.    Poph.  86  ;  Co.  Lit.  148. 

Vide  Title  Rent  (A)  [1  Eq.  Ca.  Abr.  364]. 
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[34]  CAP.  VII. 
Answers,  Ple.\s,  Demurrers,  &c. 

(A)  What  shall  he  a  full  and  sufficient  Answer. 

(B)  Where  the  Party  may  conclude,  charge,  or  discharge  himself  by  his  Answer. 

(C)  What  shall  he  a  good  Plea,  and  well  pleaded. 

(D)  What  shall  be  a  good  Cause  of  Demurrer. 

(E)  Answering,  Pleading,  and  Demurring  to  the  same  Bill. 

(F)  Concerning  the  Replication. 

As  to  the  Manner  of  compelling  a  Defendant  to  answer,  at  what  Time,  and  answering 
upon  Interrogatories,  vide  Title  Process. 

(A)  What  sh.\ll  be  a  full  and  sufficient  Answer. 

1.  Where  in  a  joint  and  several  Answer  by  A.  and  B.  A.  for  himself  answers,  and 
B.  says  that  he  hath  perused  the  Answer  of  .4.  and  believes  it  to  be  true,  supposing  B. 
charged  with  nothing  of  liis  own  Knowledge,  such  a  relative  Answer  is  sufficient ; 
but  it  is  otherwise,  where  the  Defendants  answer  severally.  Hil.  1659,  Waller  and 
Norton,  Hard.  165,  in  Scaccario. 

(An  Answer  to  a  Matter  charged  as  a  Defendant's  own  Fact,  must  regularly  be 
without  saying.  To  his  Remembrance,  or.  As  he  believeth ;  if  it  be  laid  to  be  done, 
within  seven  Years  before,  unless  the  Court  upon  Exceptions  taken,  shall  find  special 
Cause  to  disjiense  with  so  positive  an  Answer ;  and  if  the  Defendant  deny  the  Fact, 
he  must  traverse  or  deny  it  (as  the  Cause  requires)  directly,  and  not  by  way  of  Negative 
pregnant ;  as  if  he  be  charged  with  the  Receipt  of  a  Sum  of  Money,  he  must  deny  or 
traverse,  that  he  hath  received  that  Sum,  or  any  Part  thereof,  or  else  set  forth  what 
part  he  hath  received  :  and  if  a  Fact  be  laid  to  be  done,  with  divers  Circumstances, 
the  Defendant  must  not  deny,  or  traverse  it  literally,  as  it  is  laid  in  the  Bill,  but  mu.st 
answer  the  Point  of  Substance  po.sitively  and  certainly.     Clarendon's  Orders,  18  Car.  2.) 

[35]  2.  In  a  Bill  for  Tithes  of  Conies  by  Custom,  the  Defendants  by  Answer  deny 
the  Cu.stom,  but  do  not  discover  how  many  Conies  they  killed,  nor  the  Value  of  them  : 
yet  it  was  resolved  well  enough  (the  rather,  because  the  Demand  was  against  Common 
Right)  for  there  being  a  full  Answer  given  to  the  Thing  in  Demand,  till  that  be  tried, 
the  DefendantiS  are  not  bound  to  discover  ;  and  if  it  should  be  otherwise,  the  Defendant, 
by  a  feigned  Suggestion,  might  be  forced  to  discover  any  Thing ;  but  if  in  such  Case 
the  Matter  be  found  against  the  Defendant,  he  shall  after  be  examined  upon  Interroga- 
tories.    Pasc.  13  Car.  2  [1661],  BandaU,  and  Head,  Hard.  188. 

3.  But  where  there  is  no  such  great  Inconvenience,  as  upon  a  Bill  against  an 
Executor  to  discover  Assets,  he  must  answer,  though  he  denies  the  Debt,  because  it 
concerns  the  Act  of  another.     Ibid. 

Where  a  Plaintiff's  Bight  is  not  apparent,  but  remains  in  Doubt,  an  Executor  is 
not  bound  to  discover  Assets,  except  in  the  Case  of  a  Creditor  or  Legatee.  Per  Lord 
Hardwicke,  Gethin  r.  Gale,  cit.  Ambl.  354  (Vide  post,  p.  41,  Blondell  v.  Pannett). 

Where  the  Plaintiff's  Bight  lies  in  the  Knoicledge  of  the  Executor,  and  he  denies  it, 
he  shall  not  he  compelled  to  discover  Assets.  But  where  the  Bight  does  not  lie  in  his 
Knowledge,  though  he  deny  it.  yet  he  must  set  out  an  Account  of  Assets.  Sweet  v.  Young, 
Ambl.  353.    Note  :  To  this  Case,  the  Beporter  makes  a  Qufere. 

4.  A  Bill  was  brought  against  Three  for  a  Joint-Demand,  and  one  of  them  by 
Answer  said,  he  believed  and  hoped  to  prove  the  Debt  paid ;  the  Plaintiff'  replied  to 
the  other  two  Defendants,  but  had  the  Cau.se  heard  on  Bill  and  Answer,  as  against 
this  third  ;  and  it  was  held,  that  he  could  not  have  a  Decree  ;  for  though  the  Defendant 
does  not  directly  swear  that  the  Money  is  paid,  yet  his  Answer  must  be  taken  to  be 
true,  because  the  Plaintiff",  by  not  replying  to  him,  has  excluded  him  of  the  Benefit 
of  his  Proof  ;  and  the  rather,  because  it  appears  a  Piece  of  Cunning  in  the  Plaintiff'  to 
proceed  against  those,  who  were  most  ignorant  of  the  Matter.  The  Plaintiff  was 
ordered  to  pay  Costs  :  and  left  at  Libert v  to  reply  to  the  other  Defendant,  Hil.  1682, 
Barker  and  Wyld,  1  Vern.  140. 

5.  On  Exceptions  to  an  Answer,  the  Defendant  having  sworn  he  received  no  more 

than  the  Sum  of  to  his  Remembrance,  it  was  allowed  to  be  a  good  Answer. 

Hall  and  Bodily,  1  Vern.  470. 
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6.  If  the  Plaintiff  excepts  to  the  Answer,  and  the  Exceptions  are  referred,  and 
the  Master  certifies  the  Answer  insufficient  in  the  Points  excepted  to,  and  then  tlie 
Defendants  fully  answer  the  Charge  of  the  Bill ;  but  in  Truth  the  Exceptions  are 
longer  than  the  Bill  ;  and  the  Master,  upon  a  Reference  of  the  second  Answer,  reports 
the  Answer  insufficient  in  the  Points  excepted  unto,  and  the  Defendants  except  unto 
the  Report,  and  insist,  that  they  had  answered  well,  having  an.swered  all  the  Matters 
of  the  Bill ;  yet  they  shall  answer  all  the  .Matters  of  the  Exceptions  as  well  as  of  the  Bill, 
they  not  having  excepted  to  the  first  Report.     Crisp  and  Nevil,  1  Chan.  Ca.  60. 

7.  If  there  are  two  Defendants  toaBill,and  one  of  them  puts  in  an  insufficient  Answer, 
wliich  is  so  reported,  and  on  Exceptions  to  the  Master's  Report,  his  Report  is  confirmed 
by  Ld.  Chan,  and  afterwards  the  other  Defendant  puts  in  just  such  another  Answer, 
and  insists  on  the  same  Matter ;  the  Court,  for  avoiding  of  Delay,  vvill  judge  of  the 
Insufficiency  of  this  second  Answer  without  sending  it  to  a  Master.  Mich.  1G82. 
Vfest  and  Lord  Delaware  &  al\  1  Vern.  74. 

The  Practice  of  making  a  mere  Witness  a  Parly  to  a  Bill  is  extremely  wrong,  and 
Pleas  and  Demurrers  to  such  Bills  are  to  be  encouraged ;  but  when  such  a  Party  has 
submitted  to  Answer,  he  shall  be  compelled  to  answer  fully.  Per  Ld.  Thurlow,  Cookson  i: 
Ellison,  2  Bro.  Cha.  Ca.  252. 

A  Bill  was  filed  against  several  by  the  Plaintiffs  icho  had  employed  one  Mee,  since 
become  a  Bankrupt,  as  a  Factor  del  credere,  for  the  Sale  of  Linens  ;  and  it  slated,  that 
the  Defendants,  one  of  ichom  had  been  Mee's  Clerk,  were,  for  a  considerable  Time  before 
the  Bankruptcy,  Creditors  of  Mee,and,  being  desirous  to  obtain  Security  for  their  Demands, 
had  consulted  together,  and  agreed,  that  they  should  procure  from  the  Persons,  to  whom 
Mee  had  sold  Goods  belonging  to  the  Plaintiffs,  as  much  as  they  could,  either  in  Money 
or  Xotes  ;  and  that  accordingly  they  had  procured  from  them  several  large  Sums  of 
Money  and  Acceptances  of  Notes.  The  Clerk,  by  his  Ansicer,  said,  that  Mee  was  not, 
for  a  coiuiderable  or  any  Length  of  Time  before  his  Bankruptcy,  indebted  to  him  in  any 
Sum  of  Money  whatever,  except  a  small  Sum  for  his  Salary  ;  which,  at  the  Time  of  the 
Bankruptcy,  amounted  to  about  nine  Pounds  ;  and  denied  that  he  was  desirous  that 
his  Debts  should  be  paid  out  of  the  Money  paid  to  Mee  as  Factor  to  the  Plaintiffs,  or 
that  he  had  any  Consultations  with  Mee  or  the  other  Defendants  respecting  the  Manner 
in  which  Mee  should  discharge  his  Debt,  or  that  Mee  indorsed  any  Bill  to  him,  or  by  any 
Means  lei  him  have  the  Benefit  of  any  Sums  of  Money  or  Bills  charged  in  the  Plaintiffs' 
Bill ;  and  he  disclaimed  all  Interest  in  the  Sums  of  Money,  Bills,  d'c,  enquired  after 
by  the  Plaintiffs'  Bill.  To  this  Answer,  the  Plaintiffs  took  Exceptions  :  and  now, 
it  was  insisted  on  their  Behalf,  that  the  Defendant's  Denial,  that  he  had  received  any 
of  the  Money,  was  not  sufficient,  but  that,  being  charged  as  Party  to  a  fraudulent  Trans- 
action, he  ivas  bound  to  answer  to  the  Circumstances  of  the  Fraud.  It  was  also  urged, 
that,  being  charged  in  the  Bill  as  Clerk,  he  was,  in  that  Capacity,  compelled  to  answer. 
But  per  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  The  Defendant  having  steam  that  he  is 
not  a  Creditor,  and  that  he  hns  not  received  any  of  the  Money,  has  done  away  all  his 
Interest,  and  reduced  himself  to  the  Case  of  a  mere  ^Yitness.  Now  it  is  a  Principle  that 
a  mere  Witness  shall  not  be  made  a  Party  to  a  Bill.  If  they  can  prove  him  to  have 
received  any  of  the  Goods  or  Money  he  cannot  hold  them,  having  disclaimed  all  Title 
to  them.  The  Exceptions  must  be  disallowed.  Neuman  v.  Godfrey,  &  al',  2  Bro.  Ch. 
Ca.  332. 

Where  Sums  are  specifically  and  circumstantially  charged  in  the  Bill  to  have  been 
received  by  the  Defendant,  he  must  answer  specifically  to  them  ;  and  it  is  not  sufficient 
to  say  generally  that  he  has  in  his  Schedule  set  forth  an  Account  of  all  Sums  received 
by  him.  Hepburn  t.  Durand,  [1]  Bro.  Ch.  Cas.  503;  Mitford  on  the  Pleadings  in  Ch. 
2d  Ed.  p.  247,  S.  C.  (As  to  7chat  shall  be  held  a  compliance  with  an  order  for  lime  to 
answer,  lic.  vide  post,  p.  41.) 

[36]  (R)  Where  the  Party  .\uy  conclude,  charge,  or  discharge  nnrsELF 

BY  ms  Answer. 

1.  The  Plaintiff  brought  a  Bill  against  the  Defendant  to  redeem,  or  be  foreclosed  ; 
the  Defendant,  in  his  Answer,  oft'ered  to  pay  the  Plaintiff  what  was  due  on  his  Mortgage  ; 
but  finding  afterwards  that  there  was  a  Mortgage  prior  to  the  Plaintiff's  and  that  the 
Mortgagor  had  made  a  Deed  of  Trust  of  these  Lands  for  the  Payment  of  his  Debts, 
and  that  the  Creditors  had  obtained  a  Decree,  that  they  should  be  paid  in  Proportion 
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with  tlie  Plaintiff,  he  would  willingly  retract ;  but  though  it  appcAred  that  the  Circum- 
stances of  the  Case  where  thus  varied,  yet  the  Master  of  the  Rolls  held  the  Defendant 
to  the  Offer  in  his  Answer.     Pasc.  1087,  Ilolford  and  Burnell,  1  Vcrn.  418. 

2.  But  where  a  Person  having  sworn  in  his  Answer,  to  avoid  a  Sequestration, 
that  he  was  satisfied  a  Debt  owing  to  him  ;  in  a  Bill  now  brought  by  him  for  the  said 
Debt,  the  Master  of  the  Rolls  would  not  suffer  that  Answer  to  be  read  against  him. 
Mich.  1()69,  Jones  and  Lenthnll,  1  Chan.  Ca.  154. 

3.  Wliere  the  Defendant  pleaded  himself  a  Purchaser  for  a  valuable  Consideration, 
without  Notice,  as  by  the  Deed,  &c.  ready  to  he  produced,  vmy  appear  ;  and  upon  arguing 
the  Plea,  it  was  ordered  to  stand  for  an  Answer  ;  and  it  being  moved,  that  the  De- 
fendant might  leave  the  Deed  with  his  Clerk  in  Court,  that  the  Plaintill  might  have 
the  Sight  and  Perusal  of  it,  pursuant  to  the  Offer  in  his  Answer,  and  though  the  Bar 
(being  asked  by  the  Court  how  the  Course  was)  agreed,  that  by  liis  Offer  the  Defendant 
had  made  the  Deed  Part  of  his  Answer  ;  and  therefore  it  had  l)een  the  Course  to  order  it 
to  be  produced  ;  yet  Ld.  Chan,  said.  He  would  not  bind  the  Defendant,  being  a  Purchaser, 
by  the  improvident  Offer  in  his  Answer.     Mich.  1G98,  M'atkins  and  Hatchet. 

4.  It  was  said  jxr  Cur,  Mich.  1690,  That  the  Case  of  Hoicard  and  Broivn  was 
the  first  Case  in  this  Court,  where,  because  a  Man  had  charged  himself  by  Answer, 
that  this  Answer  should  be  allowed  as  a  good  Discharge,  and  that  it  ought  to  be  the 
last  [Awdley  v.  Awdley].  2  Vern.  194.  Where  an  Accountant  may  charge  or  dis- 
charge himself  by  Answer,  vide  Title  Account,  Letter  (B)  [1  Eq.  Ca.  Abr.  "]. 

5.  If  the  Plaintiff  conveys  an  Estate  absolutely  to  the  Defendant,  and  he  afterwards 
brings  a  Bill  to  redeem,  and  the  Defendant  insists,  that  tlie  Conveyance  was  absolute  ; 
but  confesses,  that  after  the  Money  paid,  with  Interest,  it  was  to  be  in  Trust  for  the 
Plaintiff's  Wife  and  Childi'en  ;  and  the  Plaintiff  replies  to  the  Answer  ;  the  Trust 
will  be  decreed  for  the  Benefit  of  the  Wife  and  Children,  though  no  other  Proof  of 
the  Trust ;  for  it  appears  by  the  Defendant's  own  Confession,  that  he  was  not  to  have 
the  Estate  absolutely.     Pasc.  1693,  Hampton  and  Spencer,  2  Vern.  288. 

[37]    (C)    WH.iT  SHALL   BE   A    GOOD   PlEA,    AND   WeLL   PlEADED. 

1.  The  Bill  to  be  relieved  touching  a  Debt  due  to  the  Plaintiff  as  Executor;  the 
Defendant  pleaded  an  Outlawry  of  the  Plaintiff  in  Bar,  but  the  Plea  was  over-ruled, 
the  Plaintiff  suing  in  auter  droit  as  Executor.  Killigrew  and  Killigretv,  1  Vern. 
184.  (Note  :  It  is  said  by  Hutcliins  Ld.  Commissioner,  in  Took  v.  Took,  2  Vern.  198, 
199,  That  to  avoid  Pleas  of  Outlawry  the  Plaintiff  may  make  all,  who  have  Outlawries 
again.<st  him.  Defendants.) 

(Pleas  in  Equity  are  of  three  Kinds;  &c.  1st,  A  Plea  to  the  Jurisdiction;  2dly, 
A  Plea  to  the  Person  ;  3dly,  A  Plea  in  Bar.  A  Plea  to  the  Jurisdiction  must  shew,  that 
the  Lands  lie,  that  the  Matters  were  transacted,  or  that  the  Party  lives  out  of  the  power 
of  the  Court,  and  Reach  of  its  Process,  as  out  of  the  Kingdom,  or  in  a  County  Palatine, 
&c.,  but  for  this  vide  Title  Courts  and  their  Jurisdiction  [1  Eq.  Ca.  Abr.  127].  A  Plea 
to  the  Person  must  shew,  that  the  Party  is  disabled  by  Out-lawry,  Excommunication, 
&c.  A  Plea  in  Bar,  as  it  goes  more  to  the  Merits,  and  often  causes  a  perpetual  Dis- 
mission of  the  Bill,  the  Court  will  sometimes  order  to  stand  for  an  Answer.  Pleas  of 
this  Kind  are  various,  as  Acts  of  Parliament,  Fines  and  Recoveries,  Releases,  Ac.  Pur- 
cliasing  without  Notice  ;  but  Notice  must  be  denied.  1  Vern.  179  ;  2  Vent.  361.  S.P. 
by  way  of  Answer  and  not  by  way  of  Plea,  1  Chan.  Ca.  161.  And  note,  that  if  there 
be  any  Fraud  alledged  in  the  Bill,  it  must  be  denied  by  way  of  Answer,  and  not  by  way 
of  Plea.     1  Fern.  185.) 

So  Outlaivry  of  a  Person  named  in  the  Bill  as  the  next  Friend  of  an  Infant  Plaintiff, 
or  in  an  Information  of  the  Relator,  is  an  insufficient  Plea.  Vide  Mitford  on  the 
Pleadings  in  Chan.  2d.  Ed.  p.  186. 

_  Excommunication  is  a  sufficient  Plea,  even  to  a  Plaintiff  suing  as  Executor  or  Ad- 
ministrator, but  not  to  the  next  Friend  of  an  Infant.     Ibid. 

A  Plea  put  in  to  a  Bill  filed  by  an  alien  Infidel,  and  supported  on  the  ground  that 
the  Plaintiff  could  not  upon  a  Cross  Bill  be  examined  upon  Oath,  was  over-ruled  witliout 
Argument.    [Ramkissenseat  v.  Barker,  1737,  1]  Atk.  51,  cit.  Ibid. 

A  Plea,  of  Outlawry  or  of  Excommunication,  upon  the  Removal  of  the  Disability, 
ceases  to  be  a  Bar.  The  Plaintiff  therefore,  upon  Payment  of  Costs,  may  sue  out  fresh 
Process  against  the  Defendant,  and  compel  him  to  answer  the  Bill.  Vide  Mitford  on 
the  Pleadings  in  Chan.  186,  187. 
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2.  A  former  Bill  depending  was  pleaded  in  Bar  of  a  second  ;  but  though  both  Bills 
were  of  the  same  Nature  and  Effect,  yet  as  the  latter  had  some  new  Matter,  ordered, 
that  being  the  Plea  was  good,  the  Plaintiff  .should  pay  the  usual  Costs  of  a  Plea  allowed, 
but  the  Defendant  to  answer  the  second  Bill,  and  the  former  Bill  dismissed  with  twenty 
Shillings  Costs.     Crofts  and  Wortley,  Mich.  2G  Car.  1  [1674],  1  Chan.  Ca.  241. 

3.  The  Bill  being  to  have  an  Account  of  a  Trust,  the  Defendant  pleaded  he  was 
intrusted  for  three  Children,  viz.  for  the  Plaintiff  and  his  two  Brothers,  and  that  the 
other  two  not  being  made  Parties,  he  was  not  bound  to  answer  ;  for  otlierwise  he 
might  be  thrice  called  to  an  Account  for  the  same  Matter,  and  the  Plea  was  allowed. 
Hanne  and  Steevens,  1  Vern.  110.  Who  are  to  be  Parties  to  the  Suit,  vide  Title  Bill, 
Letter  (B)  [1  Eq.  Ca.  Abr.  72]. 

4.  The  Plaintiff  intitles  liimself  as  Administrator  ;  the  Defendant  pleads  the  Plaintiff 
is  not  Administrator  :  it  was  objected,  this  was  a  negative  Plea  :  Per  Cur',  Allow 
the  Plea,  it  is  a  good  Plea  in  Abatement  at  Law.     Win  and  Fletcher,  1  Vern.  473. 

■J.  The  Bill  was,  that  the  Plaintiff's  Father,  by  Settlement  on  his  firet  Marriage 
was  only  Tenant  for  Life,  or  else  Tenant  in  special  Tail,  and  the  Plaintiff"  was  the  eldest 
Son  of  that  Marriage,  and  that  the  Defendant  claimed  by  a  subsequent  Settlement, 
ha^ng  Notice  of  the  first  ;  the  Defendant  pleaded  a  Fine  levied  by  the  Father,  and 
set  forth  her  Title  under  the  second  Settlement,  and  insisted  she  was  a  Purchaser ; 
but  did  not  plead  she  had  no  notice  of  the  first  Settlement.  Ld.  K.  The  Bill  being  in 
the  Disjunctive,  the  Defendant  might  take  it  either  Way  ;  and  having  pleaded  a  Fine, 
which  is  a  Rar,  supposing  the  Father  to  be  Tenant  in  Tail,  allowed  the  Plea.  Cresset 
and  Kettleby,  Eil.  1683,  1  Vern.  219. 

6.  Two  of  the  Defendants,  being  tke  Officers  of  the  Exchequer,  plead  the  Privilege 
of  the  Exchequer  ;  but  the  Plea  was  over-ruled,  because  there  was  a  third  Defendant, 
who  had  no  Right  of  Pri\'ilege.  [38]  Fanshaiv  and  Fanshaic,  Trin.  1684,  1  Vern.  246. 
Vide  Title  Privilege  [1  Eq.  Ca.  Abr.  349]. 

7.  If  a  Bill  be  brought  for  an  Account  of  the  Profit  of  Mines,  and  the  Defendant 
pleads  a  special  Act  of  Parliament,  wliich  gives  an  exclusive  jurisdiction  of  all  Matters 
arising  within  the  Mines  to  the  Courts  of  A.,  but  does  not  aver  there  is  a  Court  of  Equity 
there,  the  Plea  will  be  over-ruled.     By  Ld.  Chan.  Trin.  1 682,  Strode  andLittle,  1  Vern.  58. 

8.  If  a  Bill  is  brought  to  be  relieved  upon  a  Trust,  and  charges  the  Defendant 
with  Notice  of  the  Trust ;  before  the  taking  of  his  Conveyance  the  Defendant,  by 
way  of  Answer,  may  deny  the  Notice,  and  plead  he  is  a  Purchaser  for  valuable  Con- 
sideration, without  shewing  what  the  Consideration  was  ;  though  it  was  objected, 
that  5s.  is  a  valuable,  though  not  an  equitable  Consideration  ;  but  where  the  Bill 
charges  Notice  before  the  Defendant  took  his  Conveyance,  and  the  Defendant,  by 
way  of  Answer,  denies  the  Notice  at  the  Time  of  his  Purchase  or  Contract,  and  pleads 
he  is  a  Purchaser,  dc,  this  Plea  is  naught,  being  founded  upon  the  Answer,  which 
denies  only  Notice  at  the  Time  of  the  Purchase  ;  which  may  be  understood  of  the 
Contract,  and  not  of  the  Execution  of  the  Convevances.  Bv  Ld.  Chan,  and  Tyrrel,  J., 
Mich.  \QNov.  15  Car.  2  [1 663],  More  and  Maylwu;  1  Chan.  Ca.  34.    (S.  C.  2  Freem.  1 75.) 

9.  The  Plaintiff's  being  Mortgagees,  the  Bill  was  to  discover  Settlements,  and  what 
Estate  the  Mortgagor  had  in  him  ;  to  this  Bill  the  Defendants  pleaded  two  several 
Settlements,  whereby  the  Mortgagor  was  only  Tenant  for  Life  ;  but  the  Plea  was 
over-ruled,  because  the  Defendants  did  not  offer,  by  way  of  Answer,  to  admit  the 
Tenant  for  Life  to  be  dead,  that  so  the  Plaintiff'  might  try  the  Validity  of  those  Settle- 
ments at  Law  ;  for  if  they  should  expect  till  the  Tenant  for  Life  was  dead,  their  Witnesses 
that  could  prove  the  Fraud  might  be  likewise  dead  ;  besides,  the  Defendants  pleaded 
those  Settlements  to  be  made  after  Marriage,  in  Pursuance  of  Promises  and  Agreements 
made  before  Marriage,  and  did  not  set  forth  what  those  Promises  and  Agreements 
were.     Hil.  1682,  Lord  Keejier  <{■  al'  versus  M'yld  <£■  al'.  1  Vern.  139. 

10.  A  Plea  of  a  Purchaser  for  a  valuable  Consideration  over-ruled,  because  the 
Defendant  did  not  alledge  Seisin  and  Possession  in  the  Pei-son  from  whom  he  bought. 
Trin.  1684,  T re ranian  and  Mosse.  1  Vern.  246. 

11.  The  Bill  was.  to  be  relieved  touching  certain  Lands,  which  the  Plaftitiff  claimed 
Title  to  as  Heir  on  the  Part  of  his  Father ;  the  Defendant  pleaded,  that  the  Mother 
was  the  Purchaser  of  those  Lands,  and  that  the  Defendant  was  Heir  on  the  Part  of 
the  Mother  ;  but  it  being  not  pleaded  that  the  Defendant  was  Heir  of  the  Whole  Blood 
to  the  Mother  (and  in  Fact  he  was  only  of  the  Half  Blood  to  the  Mother),  for  that  Reason 
the  Plea  was  over-ruled.     Uil.  1686,  Addison  and  Hindmarsh,  1  Vern.  442. 
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12.  Tlie  Defendant  pleads,  that  the  Plaintiff  brought  a  former  Suit  for  the  same 
Matters,  which  Suit  is  still  depending  for  ought  he  knows  to  the  contrary  ;  for  the 
Plaintiff  it  was  insisted,  that  this  Plea  was  not  good,  because  he  does  not  positively 
aver,  that  the  former  Suit  is  still  depending  ;  and  no  Issue  can  be  taken  upon  his 
Knowledge  to  the  contrarj' ;  but  the  Master  of  the  Rolls  allowed  the  Plea,  because 
the  Defendant  ought  not  to  have  set  it  down  to  be  argued,  [39]  for  liy  that  he  admits, 
that  the  former  Suit  for  the  same  Matter  is  depending ;  but  the  Plea  ought  to  have 
been  referred  to  a  Master,  to  examine  whether  there  was  a  former  Suit  depending  for 
the  same  Matter,  or  not ;  and  said,  there  needs  no  positive  Averment,  that  the  former 
Suit  is  still  depending,  for  that  is  examinable  by  the  Master  ;  and  the  Defendant  never 
swears  a  Plea  of  a  former  Suit  depending,  but  it  is  always  put  in  without  Oath.     Trin. 

1G85,  Urlin  and ,  1  Vern.  332.     Vide  Hard.  160,  where  a  Plea  was  held  naught 

for  want  of  an  Averment  in  the  Conclusion. 

*  13.  A  Plea  was  held  ill,  because  it  went  as  to  any  Fraud  suggested,  dc,  and  also 
because  it  did  not  aver,  that  the  Accounts  which  were  pleaded  were  just  and  true 
Accounts.     Mich.  1727,  Hastings  and  Draper. 

*  14.  One  Pordant  had  brought  a  Bill  in  this  Court  against  the  Defendants,  for 
several  shares  in  their  Stock,  and  after  sold  a  sixth  Part  of  what  he  was  intitled  to 
from  the  Defendants  to  the  Plaintiff',  who  now  brought  his  Bill  for  his  sixth  Part ; 
the  Defendants  pleaded,  that  Pordant  had  before  brought  his  Bill  for  several  Shares, 
of  which  the  Plaintiff's  now  Demand  was  Part,  and  that  the  former  Suit  was  still 
depending ;  but  because  the  Defendants  had  not  averred,  that  they  had  appeared  to 
the  former  Suit,  or  put  in  their  Answer,  or  that  they  were  so  much  as  served  with 
Process  to  appear,  the  Plea  was  disallowed  ;  for  it  is  no  Suit  depending  till  the  Parties 
have  appeared,  or  been  served  to  appear,  but  only  a  Piece  of  Parchment  thrown  into 
the  Office,  which  may  lie  there  for  ever,  and  never  come  to  a  Suit ;  but  if  the  former 
Suit  depending  had  been  well  pleaded,  the  Court  was  clear  of  Opinion  it  would  have 
been  a  good  Plea,  though  the  Bill  was  brought  by  another  Person,  and  not  by  the 
now  Plaintiff;  for  else  the  Plaintiff'  in  the  other  Suit,  after  liis  Bill  brought,  might 
assign  liis  Shares  to  twenty  several  Persons,  who  might  each  of  them  bring  several 
Bills,  and  so  harrass  the  Defendants,  for  what  the  first  Suit  was  sufficient.  Trin. 
1729,  Moor  and  \Yelsh  Copper  Company. 


(D)  What  shall  be  a  good  Cause  of  Demurrer. 

1.  If  in  a  Bill  brought  against  B.  C.  D.  and  E.  the  Plaintiff"  sets  forth  that  he  is  Keeper 
of  G.  Castle,  and  prays  B.  may  discover  what  Title  he  hath  to  a  certain  Meadow  which 
belongs  to  the  said  Office,  and  that  the  Defendants,  as  Brewers  of  the  City  of  G.  by 
Custom  ought  to  pay  to  the  said  Keeper  a  certain  annual  Sum,  <f  c,  this  Bill  is  naught, 
because  it  concerns  Things  of  distinct  Natures,  and  is  brought  against  several  Persons, 
which  will  occasion  several  Answers  and  Examinations  ;  and  if  suffered  to  be  put  all 
in  one  Bill,  each  Party  would  be  obliged  to  take  Copies  of  what  no  Way  concerned 
liis  own  Cause,  whereby  his  Charge  would  be  increased  to  no  Purpose.  Resolved 
upon  Demurrer,  15  Car.  2  [1663-64],  Berk  and  Harris,  Hard.  337. 

2.  But  where  the  Defendant  demurred,  because  the  Plaintiff's  Bill  was  brought 
against  several  Defendants  for  several  distinct  Matters,  yet  the  Demurrer  was  over- 
ruled ;  because  the  Plaintiff,  by  his  Bill,  had  charged  the  Defendant  %vith  Combina- 
tion, which  the  Defendant  had  not  denied  by  Answer.  Mich.  1686,  Poirell  and 
Arderne.  1   Vern.  416. 

[40]  3-  Where  a  Man  demurs,  for  that  the  Bill  contains  several  i\Iatters  not  relating 
one  to  the  other,  and  in  some  whereof  the  Defendant  is  not  concerned,  if  by  Answer 
the  Defendant  doth  more  than  barely  deny  Combination  and  Confederacy,  he  over- 
rules his  Demurrer.     Trin.  1687,  Hester  and  Vieston,  1  Vern.  463. 

4.  A  Bill  was  exhibited  against  the  Defendant,  to  have  her  discover,  whether  she 
was  married  since  the  Death  of  her  Husband ;  to  which  she  demurred,  and  assigned 
for  Cause,  that  several  Goods  and  Chattels  were  demised  to  her  by  her  Husband,  which 
she  was  to  enjoy  during  her  Widowhood  only,  and  that  a  Discovery  might  amount 
to  a  Forfeiture  of  her  Interest  in  them ;  and  tlie  Court  allowed  the  Demurrer.  24  Car. 
2  [1672-73].  Motuiins  versus  Monnins,  2  Chan.  Ben.  68.  Vide  Bills  of  Discovery, 
Title  Bills  [1  Erj.  Ca.  Abr.  75]. 
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5.  The  Bill  was  to  establish  an  Agreement  for  a  separate  Maintenance  for  tlie 
Defendant's  Wife,  and  (amongst  other  Things)  prayed  a  Discovery  of  several  Unkind- 
nesses  and  Hardships,  which  the  Defendant,  as  it  was  pretended,  had  used  towards 
his  Wife,  to  make  her  recede  from  this  Agreement ;  to  which  Discovery  the  Defendant 
demurred,  for  that  it  was  not  a  Hatter  properly  examinable  or  relievable  in  this 
Court;  and  the  Demurrer  was  aUowed.  Mich.  1G83,  Hincks  and  Nelthorpe,  1  Vern. 
204. 

6.  A  Bill  being  exhibited  to  be  relieved  against  a  Bond  of  the  Testator's,  suggesting 
that  it  was  entered  into  ^^'ithout  any  Consideration,  it  being  only  for  that  the  Testator 
had  unlawfully  kept  Company  -svith  the  Defendant,  and  had  a  Bastard  by  her ;  a 
Demurrer  to  that  Part  of  the  Bill  was  allowed ;  although  it  seems  by  the  Case  to  be 
admitted,  that  a  Demurrer  was  not  the  proper  Way  to  be  reUeved  for  Scandal,  but 
that  the  Bill  ought  to  be  referred,  and  the  Scandal  expunged.  Mich.  1682,  Page 
and  Neale,  1  Vern.  107.    See  the  Book. 

7.  If  an  Infant  is  intitled  to  the  Trust  of  Lands  in  Fee,  which  were  de\nsed  to  her 
by  her  Uncle,  and  she  marries  without  her  Father's  Consent,  and  the  Father  brings 
a  Bill  against  the  Husband  and  Wife,  and  her  Trustees,  to  the  Intent  a  Provision  might 
be  made  for  her  and  her  Children,  out  of  these  Lands,  dc,  and  the  Husband  and  NVife 
demur,  this  Demurrer  will  be  allowed ;  for  it  appears  by  the  Plaintiff's  own  shewing, 
that  he  hath  no  Right  either  in  Law  or  Equity  to  the  Lands  in  Question.  Pasc.  34 
Car.  2,  Micoe  and  Powell,  1  Vern.  39.  But  where  a  Plusband  is  obliged  to  make  a 
suitable  Settlement  on  his  Wife,  vide  Title  Baron  and  Feme  [1  Eq.  Ca.  Abr.  57]. 

8.  In  a  Bill  to  be  relieved  against  an  Award  made  by  some  of  the  Members  of  the 
Company,  touching  the  Quantum  of  Freight  due  to  the  Plaintiff  from  the  Company; 
the  Arbitrators  and  some  of  the  particular  Members  being  made  Defendants,  they 
demurred  to  the  whole  Bill,  because  the  Plaintiff  could  have  no  Decree  against  them, 
and  their  Answers  would  be  no  Evidence  against  the  Company ;  and  the  Plaintiff 
might  examine  them  as  Witnesses  :  and  the  Demurrer  was  allowed,  without  putting 
them  to  answer  as  to  Matters  of  Fraud  and  Contrivance.  Trin.  1700,  Dr.  Steward 
versus  East-India  Company,  2  Vern.  380.  {Vide  Ante  [1  Eq.  Ca.  Abr.],  p.  35,  Neuman 
V.  Godfrey.) 

9.  A  Bill  was  brought  by  the  Obligee  in  a  Bond  against  the  Heir  of  the  ObUgor, 
alledging,  that  he  having  Assets  by  Descent,  ought  to  satisfy  this  Bond,  to  which 
the  Defendant  demurred,  because  [41]  the  Plaintiff  had  not  expressly  alledged  in  the 
Bill,  that  the  Heir  was  bound  in  the  Bond ;  and  though  it  was  alledged,  that  the 
Heir  ought  to  pay  the  Debt,  yet  that  was  held  insufficient,  and  the  Demurrer  was 
allowed.     Crossing  and  Honor,  1  Vern.  180. 

10.  A  Bill,  being  exhibited  to  discover  a  personal  Estate  and  Will ;  the  Defendants 
demurred,  because  it  appeared  on  the  Plaintiffs'  own  shewing,  that  they  were  neither 
Creditors  or  Legatees  ;  and  the  Demurrer  was  allowed.  Bil.  25  Car.  2  [1G74],  Blondell 
d-  Ux'  and  Pannett,  et  aV,  Finch,  88.     {Vide  ante,  p.  35,  Gelhin  v.  Gale.) 

11.  A  Bill  being  exhibited  to  prove  a  Will,  and  perpetuate  the  Testimony  of  the 
Witnesses ;  the  Defendant,  upon  Cross  Examination  of  one  of  the  Witnesses, 
exhibited  an  Interrogatory  to  him  to  discover  what  Deeds  or  Settlements  he  knew 
the  Testator  had  made:  to  which  the  Witnesses  demurred,  as  not  pertinent  to  the 
Matter  in  Issue ;  and  Ld.  K.  over-ruled  the  Demurrer,  because  he  would  not  introduce 
such  a  Precedent  as  for  a  Witness  to  demur ;  for  it  did  not  concern  the  \\'itness  to 
examine  what  was  the  Point  in  Issue.     Ashton  and  Ashton,  1  Vern.  165. 

12.  There  can  be  no  Demurrer  to  a  Subpoena  in  Nature  of  a  Scire  Facias,  for  the 
Subpoena  is  no  Record,  nor  any  where  filed.  Easter  16  Car.  2,  IVan  and  Lake,  1  Chan. 
Ca.  50  (2  Freem.  180,  Ward  and  Lake,  S.  C.  3  Chan.  Rep.  15).  Neither  can  there 
be  a  Demurrer  to  an  Answer.  Trin.  16  Car.  2,  Williams  and  Owen  d  aV,  1  Chan. 
Ca.  56  (2  Freem.  181,  S.  C.  says,  it  was  a  Demurrer  to  an  Answer  to  a  Bill  of  Review, 
and  that  the  Demurrer  was,  because  it  would  tend  to  Perjury  and  Infiniteness  to 
examine  Things  examined  and  decreed,  and  that  the  Court  was  of  that  Opinion  ;  but 
that  there  could  be  no  Demurrer  to  an  Answer  in  Equity.  Ruled,  that  there  should 
be  no  Examination  of  that  which  had  been  examined  before.  Gilb.  Eq.  Pep.  23i, 
S.  C.  cited  by  Ld.  C.  B.  Gilbert).  But  ride  the  Case  of  ^Yakelin  and  Walthal,  Mich. 
31  Car.  2,  2  Chan.  Ca.  8,  cont'. 

There  shall  not  be  two  Demurrers  to  the  same  Bill,  but  though  a  Demurrer  to  the 
original  Bill  hare  been  over-ruled  there  may  be  a  Demurrer  to  the  Amended  Bill.     Per 
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Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  Bancroft  v.  Wardour,  2  Bro.  Chan.  Ca.  GG. 
Vide  Durdant  v.  Redman,  post,  [1  Eq,  Ca.  Abr.]  42. 

To  a  Bill  for  Biscorery  and  Belief,  in  a  Case  ichere  the  Plaintiff  iras  entitled  to 
a  Discovery  only,  the  Defendant  demurred  generally.  It  was  contended  that  since 
the  Plaintiff  was  entitled  to  a  Discovery  the  Demurrer  should  have  been  to  the  Relief 
only.  But  Ld.  Thurlow  allowed  the  Demurrer,  saying  that  it  was  incumbent  on  the 
Plaintiff  to  adapt  his  Bill  to  what  he  had  a  Right  to  jrray.  Price  v.  James,  2  Bro. 
Chan.  Ca.  319,  and  vide  Fry  r.  Penn,  2  Bro.  Chan.  Ca.  280. 

(E)  Answering,  Pleading,  and  Demurring  to  the  same  Bill. 
(Ftrfe  title  Account  (C)  [1  Eq.  Ca.  Abr.  11].) 

1.  The  Defendant  had  pleaded  a  former  Decree  in  Bar  to  the  Plaintiff's  Bill,  b>it 
the  V\ca  was  not  sutt'ered  to  be  opened,  for  that  it  came  in  after  a  Proclamation  returned  ; 
and  also  came  in  by  a  general  Commission,  which  was  to  take  the  Answer  only,  and 
not  plead,  answer,  or  demur.     Mich.  1684,  Loyd  and  Gunter,  1  Vern.  275. 

The  Defendant  having  obtained  three  Orders  for  Time  to  Ansiver  (not  to  plead  answer 
or  demur),  on  the  Expiration  of  the  last  Order  put  in  a  Plea.  The  Plaintiff  mored 
that  the  Plea  should  be  suppressed  as  irregularly  put  in,  but  Ld.  Thurlow  refused  the 
Motion,  holding  the  Plea  a  sufficient  Compliance  with  the  Order.  Roberts  i'.  Hartley, 
[1]  Bro.  Chan.  Ca.  56. 

Under  an  Order  for  Time  to  plead,  answer,  or  demur,  but  not  to  demur  alone,  the 
Defendant  demurred,  and  by  way  of  Ansirer  only  denied  Combination.  Upon  Motion 
Sir  Thomas  Sewell  Master  of  the  Rolls  ordered  the  Demurrer  to  be  discharged  and  taken 
off  the  File  with  Costs,  on  the  Ground  that  the  Defendant  had  not  complied  icith  the 
Terms  of  the  order  for  Time.     Lee  v.  Pascoe,  [1]  Bro.  Chan.  Ca.  78. 

Under  an  Order  for  Time  to  Answer  the  Defendant  put  in  an  answer  as  to  Part 
and  a  Demurrer  as  to  Part.  The  Master  on  a  Reference  had  reported  the  Demurrer 
to  he  regular.  But  by  Ld.  Thurlow,  when  you  take  Time  to  answer  yoti,  consent  to  answer. 
//  you  had  applied  on  particular  Grounds  for  Leave  to  demur,  J  might  have  granted 
the  Motion,  but  not  to  demur  alone,  but  where  the  Application  is  to  answer,  the  Party 
himself  cannot  dispense  with  the  Order,  but  must  answer.  Kenrick  v.  Clayton,  2  Bro. 
Chan.  Ca.  214. 

2.  Where  the  Defendant  answers  to  Part,  and  pleads  to  all  other  Matters  not 
answered  unto,  the  Plaintiff  cannot  put  in  E.xceptions  to  the  Answer,  till  he  has  first 
argued  the  Plea,  or  obt^iined  an  Order,  that  the  Plea  shall  stand  for  an  Answer,  with 
Liberty  to  except  to  the  Matters  not  pleaded  unto.  Mich.  1 685,  Darnell  and  Reyney, 
1  Vern.  344. 

*  3.  The  Plaintiff  brought  his  Bill  to  be  relieved  against  a  Fraud  in  the  Defendant, 
in  causing  a  Ship  to  be  sunk,  upon  which  he  had  made  several  Insurances,  and  the 
Plaintiff  had  subscribed  several  of  the  Policies.  Defendant,  as  to  Part,  pleads  Pendency 
of  a  former  Suit,  and  then  answers  to  Part,  and  denies  all  the  Fraud  charged  on  him  by 
the  Bill  :  Plaintiff  replies  generally  to  the  Answer,  without  taking  Notice  of  tbe  Plea  ; 
and  Witnesses  were  ex;xmined  on  both  Sides,  and  the  Cause  heard,  and  a  Trial  at  Law 
directed,  which  went  against  the  Defendant,  who  petitions  for  a  Rehearing  ;  and  on 
the  Rehearing  the  Defendant  insisted,  that  the  Plaintiff  had  been  utterly  irregular  in 
his  Proceedings,  for  not  setting  down  the  Plea  to  be  argued  and  disposed  of  by  the  Cfjurt 
before  he  replied ;  for  the  Plaintiff  himself  cannot  take  upon  him  to  over-rule  it,  be 
it  what  it  will,  but  must  bring  it  for  Judgment  before  the  Court,  and  for  want  of  that, 
all  was  irregular,  and  ought  to  be  set  aside  ;  but  my  Lord  Keeper  and  Master  of  the 
Rolls  were  both  of  Opinion,  that  the  Defendant  by  these  Proceedings  had  waived  his 
Plea,  and  [42]  therefore  the  Proceedings  were  regular ;  so  the  Cause  went  on,  and  the 
former  Decree  was  affirmed.     Mich.  1701,  Lucas  and  Holder. 

4.  Where  a  Defendant  has  demurred  he  may  assign  another  Cause  of  Demurrer 
at  the  Bar,  pa.\ing  Costs  ;  and  if  such  Cause  of  Demurrer  is  over-ruled  he  ought 
to  pay  double  Costs  ;  but  where  a  Defendant  has  pleaded,  and  tliere  is  no  Demurrer 
in  Court,  he  cannot  demur  at  the  Bar,  though  he  would  pay  Costs.  Mich.  1682, 
Durdant  and  Redman,  1  Vern.  78.  Sed  vide  Bancroft  v.  Wardour,  ante  fl  Eq. 
Ga.  Abr.],  p.  41.  ^ 

*5.  The  Plaintiff's  Bill  was  to  establish  a  vokmtary  Surrender  made  by  liim  and 
his  Wife  of  her  Lands,  to  tbe  Use  of  him  and  his  Heirs,  against  the  Defendant,  who 
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was  the  only  Daughter  and  Heir  of  the  Plaintiff's  Wife,  by  a  former  Husband  ;  and 
the  Wife  was  now  dead ;  this  Surrender  was  made  in  pursuance  of  a  Power  reserved 
by  a  former  Surrender  to  the  Wife,  to  surrender  it  to  such  Uses  as  she  by  Writing, 
or  Last  Will,  in  the  Presence  of  three  Witnesses,  should  direct  or  appoint ;  and  the 
present  Surrender,  luider  which  the  Plaintifi  claims,  was  made  in  the  Presence  of  two 
Witnesses  only,  who  subscribed  their  Names  ;  but  the  Deputy  Steward,  who  took 
the  Surrender  had  set  his  Name  to  it,  and  so  might  be  considered  as  a  third  Witness, 
on  which  the  Bill  was  brought  to  establish  this  as  a  good  Surrender,  pursuant  to  the 
Power ;  the  Defendant  pleaded,  and  claimed  Title  under  a  Will  made  by  the  Wife 
in  pursuance  of  her  Power  executed  in  the  Presence  of  three  Witnesses,  antecedent 
to  the  Surrender  to  the  Use  of  the  Plaintiff,  and  likewise  demurs  ;  for  that  if  the  PlaintifT 
had  any  Title,  it  was  a  Title  merely  at  Law,  and  he  might  bring  his  Ejectment,  if  he 
thought  fit ;  and  it  was  objected,  that  this  Plea  and  Demurrer  were  for  one  and  the 
same  Thing,  and  therefore  inconsistent  and  contradictory  in  themselves  ;  for  the 
Plaintiff  may  reply  to  the  Plea,  and  go  on  upon  that  in  this  Court ;  but  the  Demurrer 
says  he  has  nothing  to  do  in  this  Court,  but  must  go  to  Law ;  so  that  the  one  is  to  keep 
him  here,  and  the  other  to  send  him  to  Law ;  and  though  it  is  frequent  tt)  plead  to 
one  Part  of  a  Bill,  and  demur  to  another  Part ;  yet  it  was  never  known,  that  the  De- 
fendant pleaded  and  demurred  to  one  and  the  same  Part  of  the  Bill,  by  reason  of  the 
Inconsistency.  On  the  Plea  being  first,  it  was  insisted  That  gave  this  Court  Jurisdic- 
tion, and  then  the  Demurrer  afterwards,  to  send  the  Plaintiff  to  Law,  came  too  late  ; 
or  at  least  it  was  urged,  that  the  Demurrer  had  over-ruled  the  Plea,  and  that  both 
could  not  stand.  Ld.  Chan,  seemed  to  think  the  Plea  was  good,  as  a  Plea  of  the  De- 
fendant's Title,  and  the  Demurrer  good  likewise,  as  it  was  a  Demurrer  to  the  Plaintiff's 
Title;  but  at  last  he  over-ruled  the  Plea,  and  allowed  the  Demurrer.  Trin.  1728, 
Cotter  and  Layer  [Mosely,  227]. 

[43]  (F)  Concerning  the  Replication. 

1.  If  there  is  a  Plea  and  Answer  to  the  same  Bill,  and  the  Plaintiff  replies  to  the 
Plea  only,  it  will  be  irregular ;  for  the  Replication  must  be  to  the  Answer,  as  well  as 
the  Plea.  The  Cause  put  off  for  that  Irregularity.  Niccol  and  Wiseman,  2  Vern.  46. 
(See  the  Book.) 

2.  If  the  Plaintiff  replies  to  an  answer,  and  without  Rejoinder,  and  giving  Rules 
for  Publication,  brings  the  Cause  to  a  Hearing,  the  Answer  shall  be  taken  wholly  true, 
as  if  there  had  been  no  Replication  ;  for  the  Opportunity  which  the  Defendant  had  to 
prove  his  Answer  was  taken  from  him.  Per  Ld.  Chan.  3  Mar.  1679.  Grosvenor  and 
Carticright,  2  Chan.  Ca.  21. 

3.  If  after  a  Plea  or  Demurrer  to  a  special  Replication  allowed,  the  Plaintiff  may  be 
admitted  to  put  in  a  general  Replication,  Q.  &  vide  Nosworthy  and  Basset,  Mich.  1685, 
1  Vern.  351,  where  it  was  urged  by  Counsel  that  he  may ;  but  the  Gourt  refused  to 
give  any  Opinion. 

*  4.  The  Plaintiff  set  down  this  Cause  to  be  heard  on  a  Bill  and  Answer,  and  had  a 
Decree  against  the  Defendant  by  Default  ;  and  when  the  Defendant  came  to  shew 
Cause  against  the  Decree,  it  was  altered  in  his  Favour  ;  the  Plaintiff  petitioned  to 
rehear  the  Cause,  and  at  the  Rehearing  pra3'ed  Leave  to  reply  to  the  Defendant's 
Answer,  and  had  it,  paying  costs.    Mkh.  1699.  Lord  Donnegall  and  IV'arr. 

Vide  Mitford  on  the  Pleadings  in  Chan.  255  et  seq. 


[44]  CAP.  VIIL 
Assignment  and  Privity. 


(A)  What  Things  or  Interest  may  be  assigned  in  Equity. 

(B)  The  Privity  of  Contract  of  Estate  being  destroyed,  what  Remedy  Grantees  or 

Assignees  shall  have  against  each  other  in  Equity. 

(A)  Wh.\t  Things  or  Interest  May  be  Assigned  in  Equity. 

1,  If  a  Man  indebted  to  several  Persons  sells  his  Lands,  and  takes  Bonds  for  the  Money 
from  the  Purchaser,  and  assigns  these  Bonds  to  one  of  his  Creditors,  such  assignment 
is  good  in  Equity.     Be  p.  Temp.  Finch,  299. 
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(Possibility,  Eight  of  Entry,  or  Thing  in  Action,  or  Cause  of  Suit,  or  Title  for  a 
Condition  broken,  cannot  be  granted  or  assigned  over  by  Law.  1  Inst.  214.  And  it 
has  been  adjudged  in  B.  R.  that  an  Assignee  of  a  Covenant  could  not  sue  in  Equity  to 
have  the  Benefit  of  the  Covenant,  it  being  against  Law  to  assign  a  Covenant ;  and  a 
Prohibition  was  granted  to  the  Court  of  Requests  for  such  a  Suit  tliere.  1  Bol.  Ahr. 
:37(>.  But  though  a  Bond  cannot  be  assigned  over,  so  as  to  enable  the  Assignee  to  sue 
in  his  own  Name  ;  yet  he  has  by  the  Assignment  such  a  Title  to  the  Paper  and  Wax, 
that  he  may  keep  or  cancel  it.     1  Inst.  232.) 

2.  A  Chose  in  Action  is  assignable  in  Equity  upon  a  Consideration  paid.  Per  Cur 
[Bristol  V.  Hungerford],  2  Vern.  525.  But  there  must  be  a  Consideration.  [Suffolk 
»'.  Greenvill,]  3  t7Hr».  i?e;).  90. 

3.  If  A.  assigns  Bonds  to  B.  to  indemnify  him  from  a  Debt  for  which  he  was  bound 
for  A.  and  afterwards  A.  becomes  a  Bankrupt,  the  Assignees  of  A.  the  Bankrupt  can 
have  no  better  Right  to  these  Bonds  than  the  Bankrupt  liimself ;  and  he  being  bound 
by  the  Assignment,  they  are  bound  likewise.  II il.  1701,  Peters  &  aV  and  Soame 
i  al\  2  Vern.  428. 

4.  In  the  Case  of  an  Assignment  of  a  Bond,  the  Assignee  alone  becomes  entitled  to 
receive  the  Money  ;  and  Payment  to  the  Obligee  after  the  Notice  of  the  Assignment, 
is  not  good.  Per  Ld.  K.  in  the  Case  of  Baldwin  and  Billingsley,  2G  Feb.  1705,  2  Vern. 
539,  540.  But  payment  to  the  ObUgee  without  Notice  of  the  Assignment,  is  good. 
15  July  26  Car.  2  [1674],  Ashcomb's  Case,  1  Chan.  Ca.  232.  An  Assignee  must  take 
it,  subject  to  the  same  Equity  that  it  is  in  the  Hands  of  the  Obligee,  vide  [Coles  v. 
Jones.  1715]  2  Vern.  692. 

[45]  5.  As  if  on  a  Treaty  of  Marriage  between  A.  and  the  Daughter  of  B.  the  Mother  of 
A.  surrenders  Part  of  her  Jointure  to  enable  her  Son  to  make  a  Settlement,  and  B.  agrees 
to  give  his  Daughter  £3000  Portion,  and  A.  without  the  Privity  of  his  Mother,  gives  a 
Bond  to  B.  to  pay  back  £1000  at  the  End  of  seven  Years,  and  B.  assigns  this  Bond  to 
his  Creditors  ;  yet  it  shall  be  delivered  up  as  obtained  in  Fraud  of  the  Marriage-Agree- 
ment ;  for  although  a  Bond  is  assignable  in  Equity,  yet  it  still  remains  liable  to  the 
same  Equity  that  it  was  in  the  Hands  of  the  Obligee.  Mich.  1718,  Tiirton  and  Benson, 
2  Vern.  764. 

6.  A  Seaman  assigns  his  Wages  for  securing  the  Payment  of  a  Debt  due  by  simple 
Contract ;  and  he  dying  soon  afterwards  intestate,  and  leaving  Bond-Debts,  it  was 
decreed  that  the  Assignee  should  be  paid  only  in  a  Course  of  Administration.  Mich. 
1700.  Mitchel  and  Edes,  2  Vern.  391.  Prec.  in  Chan.  125,  S.  C.  Note :  The  Reason 
hinted  at  is,  because  the  Agreement  to  Assign  amounted  to  no  more  than  a  Letter  of 
Attorney  to  receive  them,  wliich  was  revoked  by  his  Death. 

7.  For  where  a  Seaman  assigned  his  Wages  as  a  security  for  Money,  and  died 
indebted  to  other  Persons,  it  was  held  that  this  Assignment  specifically  bound  the 
Wages.    Mv:h.  1707,  Crouch  and  Martin,  2  Vern.  595. 

8.  An  Administrator  de  bonis  non  of  the  Conusee  of  a  Statute,  had  agreed  with  the 
Conusor  to  assign  it  in  consideration  of  a  Sum  of  Money  which  upon  the  said  Agreement, 
the  Conusor  had  covenanted  to  pay  him,  his  Executors  or  Administrators,  and  then  the 
Administrator  died  ;  and  the  Court  decreed  the  Money  to  be  paid  to  the  Executor  of 
the  Administrator,  and  not  to  the  Administrator  de  bonis  non,  although  before  the 
Extent  it  could  not  be  assigned  at  Law.  [Anonymous]  2  Vent.  362.  The  Reporter  adds 
a  Note,  That  there  were  no  Debts  appearing  of  the  first  Intestate's  :  If  there  had  been 
Debts,  it  would  have  belonged  to  the  Administrator  de  bonis  non.     1  Rot.  Abr.  380. 

9.  A  Man  by  his  Will  gives  a  Legacy  of  £300  to  a  Feme  Covert,  without  creating 
any  separate  Trust  of  it  for  her  Benefit,  and  this  Legacy  was  made  payable  out  of  a 
Reversion  of  Lands  expectant  on  an  Estate  for  Life  ;  the  Husband  some  Time  after 
makes  an  Assignment  of  this  Legacy  to  Trustees,  in  Trust  for  the  Benefit  of  liis  Chil- 
dren ;  and  after  by  his  Will  takes  Notice  again  of  the  same  Legacy,  and  devises  it  in 
Hke  Manner  for  the  Benefit  of  his  Children,  and  makes  his  Wife  Executrix,  and  dies  ; 
the  Estate  for  Life  drops,  and  tlie  Widow  applies  to  the  Executor  of  the  first  Testator 
for  her  £300  Legacy ;  and  thereupon  she  and  the  Executor  come  to  an  Agreement,  that 
she  should  accept  £200  only,  in  full  of  her  said  Legacy,  and  accordingly  the  £200  was 
paid,  and  she  gave  a  Release  for  the  whole  Legacy  ;  and  it  appearing  in  the  Cause,  that 
she  had  Notice  both  of  the  Will  and  Assignment,  and  that  she  gave  no  Manner  of  Notice 
of  it  to  the  Executor  ;  the  Court  decreed,  that  as  the  Husband  had  made  good  Assign- 
ment of  it  in  Equity  (though  as  a  Chose  in  Action  it  was  not  assignable  by  Law)  that 
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she  should  be  answerable  to  the  Children  for  the  £200  she  had  received ;  but  as  to  the 
£100  which  the  Executor  had  drawn  her  in  to  release,  he  himself  [46]  should  be  charge- 
able, he  being  thereby  no  ways  injured,  since  he  ought  at  first  to  have  paid  the  whole 
Legacy  ;  and  though  this  Legacy  was  charged  on  a  Reversion,  which  was  not  an  im- 
mediate Fund  for  the  raising  of  it ;  yet  being  given  to  the  Wife  in  prcesenti,  when  the 
Fund  comes  in,  it  shall  carry  Interest  from  the  Testator's  Death,  which  must  likewise 
go  to  Children.  Mich.  1714,  Atkiiis  and  Datcbeny  [Gilb.  Eq.  Rep.  88].  But  of  what 
things  of  the  Wife's  may  the  Husband  dispose,  and  when,  vide  Title  Baron  and  Feme 
[1  Eq.  Ca.  Abr.  57  et  seq.]. 

10.  A.  possessed  of  a  Term,  settles  it  in  Trust  to  the  Use  of  himself  and  his  Wife 
for  Life,  Remainder  to  the  Use  of  such  Issue  of  the  Husband  and  Wife,  as  he  should 
by  Will  appoint  ;  he  by  Will  settles  it  on  B.  his  Son,  who  in  the  Life-time  of  his  Mother 
assigns  and  releases  it  to  C.  to  whom  the  Trustees  likewise  assign  their  Interest ;  and 
it  was  held  by  the  Court,  with  the  Advice  of  the  Judges,  that  though  a  Grant  of  a 
future  Possibility  is  not  good  in  Law,  yet  a  Possibility  of  a  Trust  in  Equity  may  be 
good ;  and  that  it  was  the  rather  so  in  this  Case,  because  the  Trustees  joined  in  it. 
4  Car.  1  [1628-29J,  Warmestry  and  Tanfield,  1  Chan.  Rep.  29. 

If  there  be  a  Devise  of  a  Term  to  A.  for  Life,  Remainder  to  B.  B.  cannot  in  the 
Life-time  of  A.  assign  his  Interest,  because  but  a  Possibility.  Lampet's  Case,  10  Co. 
47;  I  Sid.  188,  S.  P. 

11.  \Vhere  any  Person  has  the  Trust  of  a  Possibility  in  Remainder  of  a  Term, 
he  has  power  to  declare,  and  make  a  Disposition  of  the  Trust  of  such  Possibility, 
agreed  by  Counsel.    [Goring  v.  BickerstafF,  1661,]  1  Chan.  Ca.  8. 

12.  Cestity  que  Trust  of  a  Term,  upon  his  Wife's  joining  with  him  in  a  Sale  of 
Part  of  her  Jointure,  directs,  that  after  his  and  his  Wife's  Death,  his  Trustees  should 
assign  the  rest  of  the  Term  to  his  Wife's  Daughter,  when  she  shall  attain  the  Age  of 
twenty-one,  or  be  married ;  the  Daughter  marries,  and  she  and  her  Husband  assign 
their  Interest  in  the  Term,  in  the  Life-time  of  Cestuy  que  Trust  and  his  Wife  ;  and 
the  Question  was,  whether  such  a  Possibility  could  be  assigned  ;  and  per  Ld.  K. 
It  Ls  a  Notion  that  has  obtained  at  Law,  that  a  Possibility  cannot  be  assigned  ;  yet 
if  it  were  res  integra,  there  is  no  Reason  for  it ;  yet  the  Rule  of  Law  must  be  the  Rule 
here,  for  jEquitas  sequitur  Legem  ;  and  he  dismissed  the  Plaintifl"'s  Bill  which  sought 
the  Benefit  of  this  Assignment,  but  without  Costs.    Freeman  and  Thomas,  Mich.  1706, 

2  Vern.  563. 

Yet  a  Possibility  may  be  released ;  for  the  Law  holds  it  unreasonable,  that  there 
should  be  an  Incumbrance  on  a  Man's  Estate,  which  cannot  in  any  way  be  discharged, 
Ibid. 

(B)  The  PRmxY  of  Contract  or  Estate  being  distroyed,  what  Remedy  Granteis 
OR  Assignees  shall  uaye  against  e.\ch  other  in  Equity. 

1.  If  A.  leases  to  B.  a  Wine-Licence  for  Years,  rendering  Rent,  and  B.  assigns  to 
C  and  C.  for  valuable  consideration  assigns  to  D.  who  had  no  Notice  of  the  Rent,  A. 
shall  charge  D.  with  the  Rent,  for  the  Contract  was  Personal,  as  in  Case  of  a  Lease 
of  a  Fair,  <£-c.  and  Jiquitas  sequitur  Legem,  especially  when  the  Assignee  is  a  Pur- 
chaser for  valuable  Consideration,  without  Notice.  [47]  Mich.  1656,  James  and 
Blank,  Hard.  88.  But  if  he  had  been  a  Purchaser,  with  Notice,  he  would  have  been 
liable  in  Equity  during  his  Enjoyment,  though  there  was  no  Privitv.  [Citj-  of  London 
V.  Richmond,  1701.]  Vide  2  Vern.  423.     (See  the  Book.) 

2.  The  Plaintiff  demands,  by  his  Bill,  six  Years  Rent  Arrear,  due  from  the  De- 
fendant, and  incurred  during  the  Time  that  he,  the  Plaintifl',  was  Bishop  of  Exon ; 
the  Defendant  pleads,  that  whilst  he  was  Bishop  of  Exon,  he  tendered  him  the  Rent, 
which  he  refused,  having  a  mind  to  impeach  his  Lease,  and  that  he  being  now  trans- 
lated, is  not  intitled  to  the  Rent,  either  in  Law  or  Equity.  Ld.  Chan,  was  clear  of 
Opinion,  that  the  Plaintiff  had  no  Remedy  at  Law  (but  quoere  whether  an  Action 
of  Debt  might  not  be  brought  for  the  Rent  at  Law);  and  with  the  Advice  of  the  Judges 
decreed,  that  he  should  have  none  in  Equity.  23  Car.  2  [1671-72],  Bishop  of  Sarum 
and  Nosworthy,  2  Chan.  Rep.  60. 

3.  If  an  Assignee  of  a  Lease  assigns  it  over.  Equity  will  compel  him  to  pay  the 
Rent  which  became  due  during  his  Enjoyment,  though  the  Privity  of  Estate^  was 
destroyed  in  Law.     It  being  urged,  that  there  were  twenty  Precedents  of  the  Kind  ; 
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],(1.  Clian.  said,  'I'liat  if  there  were  not  one,  he  would  not  liave  doubted  to  have  made 
a  Precedent  in  this  Ca,se.  Pane.  1G8;5,  Treackle  and  Coke,  1  Vern.  165.  Note  :  In.  this 
Vase  the  Defendant  pleaded  a  Judfjinent  on  a  Demnrrer  at  Law. 

(An  Assignee  cannot,  by  as.signing  his  Interest,  discharge  himself  of  the  Rent  without 
tendering'  the  Arrears,  and  giving  Notice  of  the  Assignment :  for  till  then  he  is  liable 
ill  an  Action  of  Debt.  1  Lev.  215.  He  is  likewise  liable  in  an  Action  of  Covenant 
for  the  Rent  due  before  the  Assignment.  1  Sail:  81.  But  for  Rent  which  became 
due  after  the  Assignment,  he  is  not  liable,  though  he  does  not  give  Notice  of  the 
Assignment.     1  Sulk.  81,  2  Vent.  228.) 

4.  If  a  Lessee  of  a  College  makes  an  Under-Lease,  and  covenants  with  his  Lessee, 
that  he  would  renew  his  Lease,  and  add  a  further  Term  of  three  Years  to  his  Lease, 
and  he  renews  the  Lease,  but,  instead  of  adding  the  three  Years,  assigns  it  to  J.  S. 
J.  S.  having  Notice  of  the  Covenant,  will  be  obliged  to  add  the  three  Y'ears.  Decreed 
Easter  27  Car.  2  [1(575],  Finch  and  Earl  of  Salisbury,  Rep.  Temp.  Finch.  212. 

5.  So  if  A.  makes  a  Lease  for  three  Y'^ears,  and  in  consideration  of  the  Lessee's 
laying  out  £100  in  Improvements,  covenants  to  grant  a  new  Lease  at  the  End  of  the 
Term,  at  the  same  Rent  ;  the  Purchaser  of  the  Inheritance  shall  make  good  this 
Covenant.     Mich.  1703,  liichardson  and  Sydenham  2  Vern.  447. 

Note  :  Here  the  Consideration  iras,  a  Covenant  from  the  Lessee  that  he  would 
lay  out  £100  7fhich  distingui.'ihes  this  Case  from  Robertson  r.  St.  John,  ante,  p.  18. 

6.  If  a  Lessee  for  Years,  with  Covenants  to  repair,  assigns  his  Lease  to  J.  S.  by  way 
of  Mortgage,  and  J.  S.  never  enters,  Equity  will  not  compel  him  to  repair,  though 
he  had  the  whole  Interest  in  him  ;  and  though  it  was  his  own  Folly  to  take  an  Assign- 
ment of  the  whole  Term,  when  he  should  have  taken  a  derivative  Lease,  by  which 
Means  he  would  not  be  liable  at  Law.  Trin.  1G92,  Sparkes  and  Smith,  2  Vern.  275. 
But  ride  Pilkington  v.  Shaller  et  al\  2  Vern.  374,  where  such  an  Assignee  though 
he  never  entered,  and  had  lost  his  Mortgage-Money,  was  by  Law  compelled  to  pay 
the  Rent ;  and  having  sued  in  Equity,  could  have  no  Relief. 

Note  :  There  is  no  inconsistency  between  these  two  Cases.  The  determination  in 
Sparkes  v.  Smith,  was  no  more  than  this,  that,  all  the  hard  Circumstances  of  the  Case 
considered.  Equity  would  not  assist  the  Plaintiff  to  charge  the  Defendant,  but  would 
leare  him  to  recover  at  Law  as  ivell  as  he  could. 

7.  If  a  Lessee  for  Y^ears,  who  is  bound  by  Covenant  to  repair,  makes  an  Under- 
Lease  in  Trust  for  J.  S.  and  the  Lessee  is  dead  and  the  Premises  out  of  Rejjair  ;  yet 
the  Lessor  shall  not  compel  J.  S.  in  Equity  to  repair,  unless  the  Executors  of  the  first 
Lessee  are  insolvent;  for  though  the  Privity  of  Estate  is  destroyed  in  Law,  j^et  he 
shall  not  have  Recourse  to  this  Remedy,  whilst  he  has  any  left  against  the  Executors 
of  the  first  Lessee.     Mich.  1682,  Goddard  and  Keate,  1  Vern.  87.     {See  the  Book.) 


[48]  CAP.  IX. 
AwAKD  AND  Arbitrament. 


(A)  Concerning  the  Submission. 

(B)  The  Parties  to  the  Submission. 

(C)  The  Arbitrators  or  Umpire,  and  herein  of  the  Commencement,  Determination, 

and  Revocation  of  their  Authority. 

(D)  The  Award  for  what  Causes  set  aside. 

(E)  Concerning  Submissions  and  Awards  made  pursuant  to  a  Ride  of  Court. 

(A)  Concerning  the  Submission. 

\.  If  two  submit  themselves  to  the  Arbitrament  of  J.  S.  of  all  Controversies,  ita 
quod,  d-c,  de  prcemissis,  and  J.  S.  makes  an  Award  of  Part  only,  so  that  the  Award  is 
void  in  Law  ;  this  shall  not  be  made  good  in  a  Court  of  Equity.  Bobimon  and  Biss, 
adjudged  7  Jac.  in  B.  B.  [1609-10]  and  a  Prohibition  granted  "to  the  Council  of  York. 
1  Bol.  Abr.  377. 

2.  So  if  the  Award  differs  from  the  Submission,  it  shall  be  as  well  void  in  Equity  as 
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at  Law.    [Hide  v.  Petit,]  1  Chan.  Ca.  186.    [Warren  v.  Green,]  Eep.  Temp,  finch,  141, 
o.  Jr. 

3.  If  the  Submission  to  an  Award  be  *  conditional  ita  quod  an  Award  be  made 
de  <£■  super  prcemissis,  dc,  there,  if  the  Award  be  not  of  the  Whole,  it  is  void  ;  but  if 
the  Submission  be  not  conditional  as  aforesaid,  then  though  the  Award  be  but  of  Part 
of  the  Matter  referred,  it  is  good  for  so  much  as  it  settles,  though  it  leaves  other  Things 
at  large.     Per  Lord  Maynard,  2  Verti.  109. 

[49]  (B)  The  Partibj  tu  the  Submission. 

1.  All  the  Parties  to  the  Suit  consent  to  refer  the  Matter  to  J.  M.  and  J.  S.  one  of  the 
Parties,  signifies  his  Consent  by  signing  a  Paper  to  that  Purpose,  so  that  the  Award 
be  made  at  a  certain  Day  therein  limited,  and  no  Award  is  then  made  ;  but  after- 
wards the  Court,  in  the  Presence  of  all  the  Parties  (except  J.  S.  who  was  absent,  but 
whose  Solicitor  consented  on  his  Behalf),  refer  it  back  to  /.  M.  but  not  finally  to  deter- 
mine, who  made  an  Award  ;  and  it  was  resolved,  that  the  Solicitor's  Consent  should 
not  bind  his  Client ;  though  it  was  objected  and  admitted,  that  an  Attorney's 
Assent(a)  to  a  Reference  on  Behalf  of  his  Client  should  bind  liim  at  Law.  Cohiell  and 
Child,  1  Chan.  Ca.  86  (1  Chan.  Rep.  195;  Cdwall  and  Child,  12  Car.  2,  S.  C.  2 
Freem.  154). 

(a)  Vid.  1  Salk.  70.  And  who  are  bound  by  their  own  and  others  Submissions, 
vide  1  Rot.  Ahr.  268,  March.  Ill,  Stile,  351,  3  Lev.  17.  If  one  Partner,  on  Behalf  of 
himself  and  the  other  Partner,  submits,  &c.,  though  the  Partner  that  did  not  submit 
is  not  bound,  yet  he  who  submitted  shall  perform  the  Award.     2  Mod.  227. 

2.  If  A.  and  B.  Executors  of  J.  S.  on  the  one  Part,  and  C.  his  Widow,  on  the  other 
Part,  submit  to  Arbitration,  the  Arbitrators  may  make  an  Award,  not  only  of  Matters  in 
Difference  between  A.  and  B.  jointly,  or  A.  and  B.  separately,  and  C.  but  also  of 
Matters  between  A.  and  B.  provided  they  have  Knowledge  of  the  whole  Fact,  and  all 
the  Parties  interested  are  before  them.  Carter  and  Carter.  1  Vern.  259.  {See  the 
Book.) 

(C)  The  Arbitrators  or  Ujipire;  and  herein  of  the  Comsiencement, 

DErERMIN.\TION   AND  REVOCATION   OF  THEIR   AUTHORITY. 

1.  If  the  vSubmission  to  an  Award  be,  so  as  the  Arbitrators  make  their  Award  at  or 
upon  the  27th  of  March  then  next ;  and  if  the  Arbitrators  make  no  Award,  then  if 
the  Umpire  make  his  Umpirage  on  the  same  Day ;  the  Umpire  cannot  make  his 
Umpirage  on  the  same  Day,  though  the  Arbitrators  disagree,  for  they  have  all  that 
Day  to  make  their  Award.     [Anonymous,]  2  Vern.  100. 

(If  there  be  a  Submission  to  Two,  so  as  they  make  their  Award  before  Mid- 
summer ;  and  if  they  cannot  agree,  then  to  such  Umpire  as  they  chuse,  so  as  he  makes 
his  Umpirage  before  Midsummer ;  and  an  Umpire  is  chosen  accordingly,  this  is  good, 
and  so  will  his  Umpirage  be,  if  made  ;  because  the  Arbitrators  had  detenmined  their 
Power  before  by  chusing  an  Umpire  ;  but  if  the  Umpire  be  named  in  the  Submission, 
he  cannot  make  his  Umpirage  before  the  Time  given  to  the  Arbitrators  to  make  their 

*  The  Distinction  which  has  obtained  with  respect  to  conditional  Submissions, 
is  where  the  Submission  does  in  general  set  forth  all  the  Matters  in  Controversy,  with 
a  special  Conclusion  requiring,  or  so  that  the  Award  be  made  of  all  the  said  Matters  ; 
in  which  Case  it  has  been  held  necessary  to  make  a  final  Determination  of  all  the 
Particulars  enumerated.  Cro.  Eliz.  838.  But  if  there  be  no  .such  Enumeration,  nor 
special  Conclusion,  then  the  Award  may  be  good  though  it  make  an  End  of  Part  of 
the  Matters  only.  1  Rol.  Ahr.  257,  8  Co.  97,6.  And  since  the  Courts  of  law  and 
Equity  have  of  late  been  less  nice  in  the  Construction  of  Awards  :  it  is  now  agreed  to 
be  a  stated  Rule  in  Awards  that  are  conditional,  or  said  to  be  de  <f-  super  prcemissis, 
that  if  the  Words  used  in  them  lie  in  their  own  Nature  more  comprehensive,  and  so 
extensive  to  Things  not  within  the  Submission  ;  yet  it  shall  be  intended,  that  there 
was  no  other  Matter  between  the  Parties  for  them  to  lay  hold  on,but  what  was  submitted, 
if  the  contrary  be  not  shown  ;  so  e  converso.  If  the  Words  are  more  narrow  and  less 
comprehensive  than  to  take  in  all  the  Matter  of  Submission  ;  yet  it  shall  be  intended, 
that  no  more  was  in  Controversy  than  what  the  Words  naturally  comprehend,  if  the 
contrary  be  not  likewise  shewn.  6  Mod.  232. 
0.  i.— 28 
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Award  in  be  pxpirod.  Per  Holt,  ('.  J.,  1  Salk.  71,  72.  But  for  tlii.s  ride.  Pro.  Car.  203, 
Haiim.  206,  1  Lutw.  544,  2  Mod.  1G9,  2  Vent.  IKi,  1  Salk.  70.) 

2.  If  by  till!  Submission  the  Arbitrators  liave  Power  to  chuse  an  Umpire,  and  tlipy 
not  agreeing,  throw  Cross  and  Pile  wliieh  of  them  sbould  name  the  Person  ;  and  the 
TTinitire  thus  chosen  makes  his  TTinpirage  ;  the  Coin-t  will  set  it  aside.  [Harris  r. 
iMitchell,]  2  Vern.  485. 

'6.  If  the  Parti(^s  in  Court  sign  an  Order,  by  Consent  to  refer  their  Matters  to 
Arbitrators  finally  to  determine,  and  their  Award  to  be  final,  and  stand  ratified  by 
Decree,  without  any  Appeal ;  yet  one  of  [50]  the  Parties  may  revoke  this  Submission  ; 
but  in  such  Case  the  Court  will  grant  an  Attachment  against  him.  Hide  and  Petit, 
1  Chan.  Ca.  185. 

(A  Submission  to  an  Award  by  Bond  may  be  countermanded  by  Deed,  such 
Authorities  in  their  own  Nature  being  revokable,  as  a  Letter  of  Attorney,  &c.,  though 
made  irrevokable  by  express  Words  ;  bvit  in  such  Case  the  Bond  is  forfeited  ;  but  if  it 
had  been  without  obligation,  one  might  revoke  and  forfeit  nothing  :  Ex  nnda  Svb- 
missione  non  oritur  Actio.     8  Co.  82.) 

(D)  The  Award,  for  what  Causes  set  aside. 

1.  Upon  a  Submission,  by  Consent  and  Order  of  Court,  an  Award  was  made, 
that  a  Bond  should  be  given  by  the  Guarchan,  that  the  Infant  at  his  full  Age  should 
convey  the  Lands  in  Question  ;  and  Nottingham  L.  C.  held,  That  when  the  Parties 
themselves  chuse  their  own  Judges,  tliis  Court  will  not  relieve  against  the  Award, 
unless  it  be  in  Case  of  Corruption,  Exceeding  Authority,  and  the  like  ;  but  when 
there  is  a  Reference  by  Order  of  this  Court,  and  the  Award  appears  unequitable,  the 
Court  will  not  decree  it ;  and  in  this  Case  it  was  unreasonable  that  the  Guardian 
should  give  such  a  Bond,  for  the  Infant  may  die,  or  if  he  live  to  Age,  may  refuse  to 
convey,  and  therefore  he  would  not  decree  it ;  and  he  said  further,  that  he  would 
never  decree  an  Award  to  bind  an  Infant.  Trin.  28  Car.  2  [1676],  Cave.rulisli  and 
,  1  Chan.  Ca.  279. 

2.  If  the  Arbitrators  award  a  Thing  impossible,  or  repugnant,  to  be  done,  the 
Award  shall  be  set  aside.     [Colwel  v.  Child]  Vide  1  Chan.  Ca.  87. 

3.  The  Plaintiff  called  the  Defendant,  who  was  a  Butcher,  Bankrupt  Knave,  which 
being  submitted  to  Reference,  the  Arbitrators  gave  him  £495  to  repair  his  Honour  (as 
tliey  called  it  in  the  Award),  and  the  Court  thought  the  Damage  too  excessive,  and  set 
aside  the  Award,  but  directed  a  Trial  at  Law  ;  and  the  Jury  gave  him  £10.  Butcher 
of  Croydon's  Case,  3  Chan.  Rep.  76,  2  Vern.  251,  S.  C.  cited  ;  where  it  is  said,  that  the 
Court,  did  not  set  aside  the  Award  barely  for  excessive  Damages,  but  because  it  appeared 
tliat  one  of  the  Referees  was  the  Butcher's  Cousin. 

4.  If  Tenant  for  Life  commits  Waste  to  the  Value  of  £380,  and  his  Estate  is  but  £70 
per  Ann.  and  an  Action  of  Waste  is  brought  against  him  by  him  in  Remainder,  and 
it  is  submitted  to  a  Reference  by  Rule  of  Court  ;  but  before  an  Award  made,  tlie  Tenant 
for  Life  repairs  the  Places  wasted  to  40s.  and  forbids  the  Arbitrators,  and  likewse  the 
Umpire  to  proceed  in  making  any  Award  ;  .but  notwithstanding  the  Umpire  awards 
the  Party  £380,  yet  the  Court  will  not  set  aside  the  Award,  there  appearing  no  Fraud 
or  Collusion  in  the  Matter.  Pasc.  1683,  Brown  a,nA  Brown,  1  Vern.  157.  Although 
it  was  objected,  that  £380  was  near  the  Value  of  an  Estate  for  Life  of  £70  per  Ann. 
{See  the  Book.) 

5.  If  the  Arbitrators  appear  to  have  an  Interest  in  the  Cargo  touching  whicli  tlie 
Award  is  made,  and  therefore  put  too  great  a  Value  thereon  ;  and  in  five  Days  after 
the  Award  made  the  Money  awarded  is  attaclied  by  the  Arbitrators  for  Debts  owng  to 
them  ;  the  ('om-t  will  set  aside  the  Award.     Hil.  1691,  Earle  and  blockers,  2  Vern.  251. 

Ttie  Arljitrators  promised  to  hear  Witne.'ises,  hut  making  the  Azcard  before  they  had 
so  done,  the  Award,  was  set  aside.     Pitt  v.  Dawkra,  Cit.  Ibid. 

6.  If  a  Submi.ssion  is  to  three  Arbitrators,  or  any  of  them,  and  two  of  them  by 
Fraud  or  Force  will  exclude  the  other,  that  [51]  alone  is'sufhcient  to  vitiate  the  Award  ; 
or  if  they  hav(;  private  Meetings,  and  admit  one  of  the  Parties,  but  give  no  Notice  to 
the  other,  and  suffer  the  Party's  Attorney,  whom  they  admitted,  to  draw  up  the  Award, 
such  Award  sliall  be  set  aside^^for  Partiality  and  Unfairness.  Mich.  1705,  Burton  and 
Knight,  2  Vern.  514. 

7<  If  it  appears  that  the  Arbitrators  went  upon  a  plain  Mistake,  either  as  to  the  Law, 
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or  in  a  Matter  of  Fact,  the  same  is  an  Error  appearing  in  the  Body  of  the  Award,  and 
sufficient  to  set  it  aside.  Corneforth  v.  Geer,  2  Vern.  705.  But  the  PlaintilT  failing  to 
make  out  liis  Case  by  Proof,  his  Bill  was  dismissed. 

8.  The  Plaintiff  and  Defendant  had  submitted  to  an  Arbitrament  by  Bond; 
and  an  Award  was  made,  not  binding  by  form  of  Law,  by  which  the  Plaintiff'  was  to 
pay  the  Defendant  £900,  and  to  seal  a  Release  to  the  Defendant ;  and  the  Defendant 
was  to  assign  several  Securities  he  had  from  the  Plaintiff.  The  Plaintiff  sold  some 
Lands  to  raise  the  £900,  expecting  the  Defendant  would  receive  it,  as  he  gave  him 
Intimation  he  would  ;  and  tendered  him  the  £900  and  a  Release  executed  by  the 
Plaintiff;  and  though  there  was  no  other  Execution  on  the  Plaintiff's  Part  of  the 
Award  ;  and  though  the  Award  was  extrajudicial,  and  not  good  in  Strictness  of  Law ; 
yet  Ld.  Chan,  decreed  it  should  be  performed  in  Specie.  Pasc.  1687,  Norton  and 
Mascal,  2  Vern.  24. 

*  9.  But  where  a  Bill  was  exiiibited  to  have  an  Execution  of  an  .4ward,  which 
was  performed  by  neither  Party  ;  and  the  Defendant  demurred,  because  there  was 
no  Precedent  that  a  Court  of  Equity  had  ever  carried  such  Awards  into  Execution  ; 
the  Demurrer  was  allowed.     Mich.  1704,  at  the  Rolls,  Bishop  and  Web.'iler. 

In  Case  of  a  Bill  to  set  aside  an  Aicard,  ivlthont  more,  the  Court  mil  not  let  the 
Party  go  into  any  legal  Objections,  except  for  Partiality  and  Corruption  :  but  if  the 
Bill  is  for  an  Account,  and  prays  to  set  aside  an  Award,  in  order  to  let  in  such  Account, 
there  the  Plaintiff  may  make  legal  Objections.  Per  Sir  Thomas  Clark,  Master  of  the 
Rolls,  Champion  v.  Wenham,  Ambl.  245. 

By  the  Award  there  was  a  Balance  due  to  the  Defendant,  but  the  Arbitrators  and 
the  Defendant  himself  confessed  two  Mistakes,  the  Correction  of  which  left  a  Balance 
to  the  Plaintiff ;  yet  it  was  held  that  the  Aivard  should  not  therefore  be  set  aside  in 
toto.     Ibid. 

(E)  Concerning  Submissions  and  Awards  made  pursuant  to  a  Rule  of  Court. 

1.  If  an  Award  is  made  a  Rule  of  Court,  according  to  a  Submission  for  that  Purpose, 
and  an  Attachment  is  taken  out  for  not  obejing  the  Award,  and  then  the  Party  dies 
against  whom  the  Attachment  issues  ;  the  Act  of  Parliament  directing  (a)  it  to  be 
carried  on  by  Attachment,  as  is  done  in  other  Courts,  for  disobeying  a  Rule  of  Court ; 
by  the  Death  of  the  Party  the  Attachment  is  gone,  and  the  Remedy  lost.  Mich.  1703, 
'Webster  and  Bishop,  2  Vern.  444. 

(a)  By  the  9  <:0  10  IF.  3,  cap.  15.  The  Parties  may  agree,  that  their  Submission  to  the 
Award,  or  Umpirage  of  any  Person  or  Persons,  shall  be  made  a  Rule  of  any  of  his 
Majesty's  Courts  of  Record,  and  may  insert  such  their  Agreement  in  the  Condition 
of  their  Bond,  &.C.,  and  a  Rule  of  Court  shall  thereupon  be  made,  that  the  Parties  shall 
be  concluded  by  such  Arbitrament  or  Umpirage ;  and  in  case  of  Disobedience  thereto, 
the  Party  neglecting  or  refusing  shall  be  subject  to  all  the  Penalti&s  of  contemning 
a  Rule  of  Court,  unless  it  appears  on  Oath,  that  such  Award  was  corruptly  and  unduly 
procured;  in  which  Case  it  shall  be  sot  aside  by  any  Court  of  Law  or  E(|uity,  <fc. 
Provided  that  this  Statute  shall  extend  only  to  such  Matters  for  which  there  is  no 
Remedy,  but  by  Personal  Action  or  Suit  in  Equity. 

2.  If  an  Award  is  made  pursuant  to  an  Order  of  Court,  the  Party  ought  first  to 
move  the  Court  to  confirm  the  Award,  as  is  done  upon  a  Master's  Report,  and  either 
Side  is  at  Liberty  to  except  to  it.  Cressley  r.  Carrington,  1  Vern.  4G9.  {Vide  Cressley 
V.  Carrington,  2  Vern.  79.) 

3.  If  there  be  a  Submission  to  a  Reference  by  Order  of  Court,  and  the  Award  to 
be  made  to  be  confirmed  by  the  Decree  of  the  Court,  without  Appeal  or  Exception  ; 
yet  Exceptions  to  the  Award  will  be  admitted;  ruled  upon  Debate.  Hide  r.  Cooth, 
2  Vern.  109. 

Vide  ante  ((7),  pi.  3  [1  Eq.  Ca.  Abr.  49]. 
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[52]  CAP.   X. 
Bankrupt. 

(A)  ConcerniiiK  the  Commis.<!ion  and  Commissioncis. 

(B)  What  shall  be  deemed  the  Batikriipt's  Estate,   or  such  an   InteiesL  in   him  as 

the  Commissioners  may  assign. 

(C)  Who  may  be  allowed  to  come  in  as  Creditors. 

(D)  Who  are  obliged  to  come  in  as  Creditors. 

(A)  Concerning  the  Commission  and  Commissioners. 

1.  The  Granting  a  Commission  of  Bankruptcy  is  not  a  Matter  discretionary,  but 
cle  Jure ;  for  though  the  Words  of  the  Act  of  Parliament  are,  That  tlie  Chancellor 
may  grant,  yet  th;it  maj/  is  in  Effect  must.  Per  North,  Ld.  K.,  Alderman  BacbwelVs 
Case,  1  Vern.  152.     And  so  he  said  it  had  been  resolved  by  all  the  Judges. 

2.  But  thoiigli  the  granting  a  Commission  be  an  Officio,  yet  it  nuist  be  at  the 
Request  of  Persons  interested  ;  for  if  twenty  swear  that  /.  (S'.  is  a  Bankrupt,  yet  a 
Commission  cannot  be  awarded  without  a  Petition  for  that  Purpose.  Per  A  orlh, 
Ld.  K.,  BackwelVs  Case,  2  Chan.  Ca.  191. 

(But  per  Holt,  C.  J.  If  a  Man  contracts  a  Debt  while  he  is  a  Dealer,  and  after  leaves 
off  Trade,  and  then  commits  an  Act  of  Bankruptcy,  there  none  of  liis  Creditors  be- 
coming so  since  he  left  off  Trade,  can  sue  out  a  Commission  ;  but  if  those  wlio  were 
his  Creditors  before  he  left  off  Trade  sue  out  a  Commission,  the  other  Creditors  may 
come  in  and  join.  ffil.  9  W.  3,  Meggott  and  Mills,  Ca.  in  B.  R.  Temp.  W.  3,  159. 
Vide  Lord  Raym.  Rep.  287,  S.  C.  and'S.  P.) 

3.  If  all  the  Creditors,  who  petitioned  for  a  Commission,  should  agree  to  have  it 
discharged  or  superseded,  it  may  be  granted,  1  Yern.  209.  Per  Jefferies,  Ld.  Chan. 
And  if  other  Creditors  who  were  not  Petitioners,  should  pray  a  Renewal  of  the  Com- 
mission, or  a  Revocation  of  the  Supersedeas  ;  Q.  if  it  may  not  be  granted,  especially 
if  the  Supersedeas  was  within  four  Months  after  the  granting  the  Commission.  [Alder- 
man Blackwell's  Case,  1G87,]  Vide  2  Chan.  Ca.  192,  193,  V  Vern.  208. 

i.  If  a  Commission  is  granted,  and  the  Bankrupt  dies,  yet  the  Commissioners 
may  proceed.     [Alderman  Blackwell's  Case,  1687,]  2  Chan.  Ca.  193. 

5.  If  the  King  dies  the  Commission  abat&s,  but  a  new  Commission  may  be  taken 
out,  and  the  Commissioners  shall  proceed  from  where  they  left  off.  [Alderman  Black- 
well's Case,  1G87,]  2  Chan.  Ca.  193.     But  now  it  is  otherwise  by  St.  5  G.  2,  c.  30,  f.  45. 

[53]  ''•  If  -i-  Creditor  offers  Proof  of  his  Debt  to  the  Commissioners,  wliich  they 
disallow,  and  Distribution  is  not  made,  Ld.  Chan,  will  hear  the  Proof,  and  give  Order 
therein  ;  though  he  said  at  first,  that  it  was  fit  to  leave  it  to  the  Course  the  Statute 
liad  provided.     [.Anonymous,]  1  Chan.  Ca.  275. 

7.  If  one  is  examined  by  the  Commissioners  touching  the  Bankrupt's  Estate; 
yet  he  may  be  re-examined  in  Chaueery.     1  Chan.  Ca.  73. 

8.  If  the  Commissioners  make  a  fraudulent  Distribution  of  the  Bankrupt's  Estate, 
it  may  be  set  aside  in  Chancery,  even  on  a  J'etition.  Per  Trevor  and  Hutch  ins,  Lds. 
Commiss.     2   Vern.  162. 

9.  But  it  seems  a  Distribution  by  the  Commissioners  among  tlie  Creditors,  upon 
a  supposed  Value  of  the  Bankrupt's  Real  Estate,  where  the  Commissioners  had  no 
Monev  to  distribute,  is  not  fraudulent,  and  not  to  be  .set  aside.  [Hitchcock  v.  Sedgwick, 
1690,"]  Vide  2  Vern.  158. 

(B)  What  shall  be  deemed  the  Bankrupt's  Estate  or  such  an  Interest  in  him  as 
THE  Commissioners  may  assign. 

1.  If  a  Lessor  covenants  with  his  Lessee  and  his  Assigns,  to  renew  his  Lease,  and 
the  L&ssee  becomes  a  Bankrupt,  and  the  Commissioners  assign  this  Covenant,  the 
Assignee  cannot  have  any  Rehef  against  the  Lessor ;  Adjudged  upon  a  Reference 
to  J.  ^Yindham  and  B.  Turner;  and  the  Bill  of  the  Assignee  dismissed  accordingly. 
Hil.  17  Car.  2  [1666],  Drake  and  The  Mayor  of  Exeter,  1  Chan.  Ca.  71,  2  Vern.  97. 
S.  C.  cited  per  Cur\  as  so  adjudged,  PI.  89;  ride  also  2  Vern.  194,  PI.  17G  (2  Freem. 
183,  S.  C.  and  S.  P.  determined). 
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2.  But  the  Commissioners  may  assign  an  Equity  of  Redemption.  [Drake  r.  Mayor 
of  Exeter,]  1  Chan.  Ca.  71.  [Vandenanker  v.  Desbrough,  l(i89,l  2  Vern.  97,  S.  P. 
cited  per  Cur',  and  says,  that  it  ivas  far  some  Time  doubted,  the  Clau.se  in  the  Statute 
being,  that  tlie  Assignee  may  perform  Conditions  not  broken,  and  Conditions  per- 
formable. 

3.  If  A.  devises  £800  to  be  invested  in  Land,  for  the  Benefit  of  the  Wife  of  J.  S. 
for  her  Life,  and  afterwards  for  her  Children ;  and  the  Interest  of  the  Money  in  the 
mean  Time  to  go  to  such  Persons  as  ought  to  receive  the  Profit,  and  J.  S.  becomes 
a  Bankrupt,  the  Interest  of  this  £800  shall  not  be  liable  to  the  Bankruptcy,  this  not 
being  any  Trust  created  by  the  Bankrupt,  but  a  Maintenance  intended  the  Wife,  and 
given  to  her  by  her  Relation.     Pasc.  1G89,  Vandenanker  and  Desbrough,  2  Vern.  96. 

4.  If  the  Father,  on  his  .Son's  Marriage,  covenants  during  bis  Life  to  pay  his  Son 
£5  per  Ann.  and  the  Son  becomes  a  Bankrupt,  his  C'reditors  shall  not  have  the  Benefit 
of  tliis  Agreement.     Mich.  1G90,  Moyses  and  Little,  2  Vern.  194. 

5.  But  if  a  Father  devises  a  Legacy  of  £(300  to  his  Son,  payable  at  Twenty-one, 
and  tlie  Son  obtains  a  Decree  for  it,  and  £G37  is  reported  due  ;  but  before  tlie  Money 
is  paid,  the  Son  becomes  a  Bankrupt  ;  yet  the  Commissioners  may  assign  the  Legacy 
and  Benefit  of  the  Decree  ;  ruled  upon  a  Demurrer.     Hil.  1701,  Toulson  and  Grant, 

2  Vern.  432. 

[54]  *  6.  A  Man  had  devised  Lands,  which  were  in  Mortgage,  to  be  sold,  and  tlie 
Surplus  of  the  Money  to  be  paid  to  his  Daughter  ;  the  Daughter  married  a  Man,  who 
soon  after  became  a  Bankrupt,  and  the  Commissioners  assigned  this  Interest  of  the 
Wife's  ;  the  Husband  died,  and  the  Assignees  brought  this  Bill  against  the  Wife  and 
Trustees  to  have  the  Land  sold,  and  the  Surplus  of  the  Money  paid  to  them,  but  the 
Court  would  not  assist  in  stripping  the  Wife  (who  was  wholly  unprovided  for)  of  this 
Interest,  but  dismissed  the  Bill.     Mich.  1698,  at  the  Rolls,  Parker  and  Dykes. 

7.  A  Legacy  of  £1000  was  given  to  one  after  the  Death  of  her  Mother,  when  she 
shoidd  attain  the  Age  of  twenty-one  Years  ;  and  the  Defendant  was  appointed  Trustee 
for  the  raising  and  Payment  thereof  out  of  certain  Lands ;  the  Legatee  was  drawn 
into  an  improvident  Match  with  one,  who  soon  after  became  a  Bankrupt,  and  the 
Commissioners  assigned  all  his  Effects,  and  gave  him  a  Certificate  of  his  Conformity; 
and  the  Assignees  brought  a  Bill  against  the  Trustee  for  this  £1000  who  insisted,  that 
the  Assignees  could  be  in  no  better  Condition  than  the  Husband  ;  and  that  if  he  were 
Plaintiff  he  could  not  prevail,  without  making  a  suitable  Provision  on  his  Wife  :  and 
that  tliis  Legacy  being  liable  to  a  double  Contingency,  viz.  the  Death  of  the  Mother, 
and  the  Legatee's  arriving  at  the  Age  of  twenty-one  Years,  at  the  Time  of  the  Bank- 
ruptcy, was  not  such  an  Interest  as  could  be  assigned  :  The  Court  held,  that  though 
both  Contingencies  have  since  happened  :  yet  those  being  since  the  Assignment  of 
the  Bankrupt's  Estate,  and  since  a  Certificate  of  his  having  conformed  liimself  in  every 
Thing  to  the  Acts,  he  was  now  discharged  as  a  Bankrupt ;  and  this  Portion  could  not 
pass  without  a  new  Assignment,  which  the  Commissioners  could  not  make,  their  Com- 
mission being  determined,  and  so  dismissed  the  Bill.  Mich.  1717,  Jacobson  and 
Peere  Williams.  (1  Will.  Rep.  386,  S.  C,  and  says  the  Bill  was  dismissed  without  Costs, 
because  the  Plaintiffs  were  Creditors.     Vide  Gilh.  Eq.  Rep.  140,  S.  C.) 

As  to  irhat  Interests  of  the  Wife,  the  Comviissioners  may  assign.  Vide  Cooke's 
Bankrupt  Laws,  2d  ed.  p.  366. 

.  (C)  Who  m.\y  bk  allowed  to  come  in  as  Creditors. 

1.  If  one  lends  Money  to  a  Bankrupt,  after  a  Commission  sued  out  against  him, 
but" before  actual  Notice  of  it,  he  cannot  come  in  under  tlie  Statute  as  a  Creditor  :  By 
two  Lords  Commissioners  against  one.     [Hitchcock  r.  Sedgwick,  1690,]  2  Vern.  156. 

A  Debt  voluntarilv  paid  a  I?ankrupt  shall  be  paid  over  again  ;  secus  if  recovered 
by  due  Course  of  Law'.     1  Vern.  94.     But  for  this  tide  Title  Notice.    [1  Eq.  Ca.  Abr. 

330  et  seq.] 

2.  A.  on  his  Marriage  gives  a  Bond  to  leave  liis  Wife  £500,  or  a  Third  of  his  Personal 
Estate  at  her  Election ;  A.  becomes  a  Bankrupt  :  and  it  was  decreed,  that  the  Wife 
should  come  in  as  a  Creditor  on  her  Bond  ;  and  what  shall  be  paid  in  respect  thereof, 
to  be  put  out  to  Interest,  which  is  to  be  received  by  the  Creditors  during  the  Bankrupt's 
Life,  and  the  Principal  to  be  paid  the  Wife,  if  slie  survives  liim.  Trin.  1710,  Holland 
and  Galliford.  2  Vern.  662. 
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;5.  But  wliere  a  Bond  was  given  liy  tin;  llusliand.  fur  payineut  of  a  Sum  of  iMonej' 
to  his  Wife,  in  case  she  survived  him,  and  the  Husband  after  became  a  Bankrupt :  jier 
Ld.  Chan,  there  can  be  [55]  nothing  stopped,  by  way  of  Dividend,  out  of  the  Bankrupt's 
Estate,  to  answer  this  contingent  Debt  or  Demand,  when  it  happens  ;  but  where  a 
Bottomree-Bond  was  entered  into,  and  the  Ship  returned  safe  before  the  Dividend 
actnallv  made,  they  were  let  into  a  Share  of  that  Dividend,  tliongli  the  Bond  was 
contingent  at  fir.st,  because  the  Contingency  was  then  at  an  I'^nd.  Midi.  1728,  Ex 
parte  Vhaicell  versus  Cassanet.  ("2  ^ViU.  Rep.  497,  S.  C.  Sed  vide  ex  parte  Groome,  1 
Atk.  118,  cit.  Cooke's  Bankrupt  Laws.  2d  ed.  p.  -I'i').) 

4.  A.  and  B.  enter  into  Partnership,  and  by  Indenture  of  Copartnership  agree, 
that  all  such  Debts  as  should  be  owing  on  the  Joint  Account,  should  be  paid  out  of  the 
Joint-Stock,  and  that  the  Joint-Stock  should  not  be  charged  with  the  private  or  par- 
ticular Debts  of  either  of  the  said  Partners.  A.  and  B.  became  Bankrupts,  and  a  Joint- 
Commission  was  taken  out  against  them  ;  and  the  Commissioners  having  assigned  all 
their  Estate  to  the  Creditors  on  the  Joint-Stock;  J.  S.  who  was  a  separate  Creditor 
to  one  of  them,  brought  his  Bill  to  be  admitted  into  a  Share  ;  and  it  was  declared  by  the 
Court  that  the  Estate  belonging  to  the  Joint-Trade,  as  also  the  Debts  due  from  the 
same,  ought  to  be  divided  into  Moieties,  and  that  each  Moiety  of  the  Estate  ought  to 
be  charged,  in  the  first  Place  with  a  Moiety  of  the  Joint-Debts  ;  and  if  there  be  enough 
to  pay  all  the  debts  belonging  to  the  Joint-Trade,  with  an  Overplus,  then  such  Overplus 
ought  to  be  applied  to  pay  particular  Debts  of  each  Partner ;  but  if  sufficient  shall 
not  appear  to  paj'  all  the  Joint-Debts;  and  if  either  of  the  Partners  shall  pay  more 
than  a  Moiety  of  the  Joint-Debts,  then  such  Partner  is  to  come  in  before  the  Com- 
missioners, and  be  admitted  as  a  Creditor  for  what  he  shall  so  pay  over  and  above  his 
Moiety;  and  decreed  accordingly.  34  Car.  2  [1682-83],  Lord  Craven  &  aV  and 
Knif/ht  (&  al\  2  Chan.  Rep.  22C.  2  Chan.  Ca.  139,  S.  C.  Lord  Craven  and  Widdows, 
Easter  35  Car.  2  [1G83],  and  only  there  said  that  the  separate  Creditor  was  admitted, 
notwithstanding  the  Agreement  of  the  Parties.  A  Quaere  is  added.  How-  the  separate 
Creditors  could  have  other  Title  than  those  under  whom  they  claim  1 

5.  A.  B.  and  C.  were  Partners  in  the  Trade  of  a  Dry  Salter  ;  C.  imbezzles  and 
wastes  the  Joint-Stock,  contracts  jnivate  Debts,  and  becomes  a  Bankrupt  ;  the  Com- 
missioners assign  the  Goods  in  Partnership  ;  on  a  Bill  brought  by  the  other  Partners, 
the}'  insisted  to  have  an  account,  and  the  Goods  sold,  that  out  of  the  Produce  of  the 
Goods,  the  Debts  owing  by  the  Joint-Trade  might  be  paid  in  the  first  Place  ;  and  that 
out  of  C's  Share  Satisfaction  may  be  made  for  what  C.  wasted ;  and  that  the  Assignees 
could  be  in  no  better  Case  than  the  Bankrupt  himself,  and  were  intitled  only  to  what 
his  third  Part  would  amount  unto  clear,  after  Debts  paid  and  Deductions  for  liis  Im- 
bezzlement ;  and  the  Court  seemed  to  be  of  that  Opinion,  but  sent  it  to  a  Master  to 
take  the  Account  and  state  the  Case.  Trin.  1G93,  Richardson  and  Goodwin,  2  Vern. 
293.     {Vide  Goss  r.  Dufresnoy,  Davies  371,  cit.  Cooke's  Bankrupt  Laws,  2d  ed.  552.) 

6.  A.  and  B.  being  Joint-Traders,  a  Commission  of  Bankruptcy  issued  against 
them  ;  their  separate  creditors  now  applied  by  Petition,  that  they  nu'ght  be  let  in  for 
their  Debts,  upon  the  respective  separate  Estates  of  the  Bankrupts,  under  that  Joint- 
Commission,  the  separate  Estates  being  of  small  Value,  and  not  sufficient  to  bear  the 
Charge  of  taking  out  two  new  Commissions  against  them  separately  ;  and  Ld.  Chan, 
ordered  them  to  be  let  in  to  prove  their  respective  separate  Debts  upon  the  Joint- 
Commission,  they  paying  Contribution  to  the  Charge  of  it,  and  directed,  as  the  Joint 
or  Partnership  Estate  was  in  the  first  place  to  be  applied  to  jiay  the  Joint  or  Partnership 
Debts  ;  so  in  like  Manner  the  separate  Estate  should  be  in  the  first  Place  to  pay  [56]  fH 
the  separate  Debts  ;  and  as  separate  Creditors  are  not  to  be  let  in  upon  the  Joint- 
Estate,  until  all  the  Joint-Debts  are  first  paid  ;  so  likewise  the  Creditors  to  the  Partner- 
ship shall  not  come  in  for  any  Deficiency  of  the  Joint-Estate,  upon  the  separate  Estate, 
until  the  separate  Debts  are  first  paid.  Mich.  1715,  Ex  parte  Crowder,  2  Vern.  70G. 
{Vide  Cooke's  Bankrupt  Laws,  2d  ed.  288.) 

(D)  Who  are  obliged  to  come  in  as  Creditors. 

1.  If  A.  sells  Land  to  B.  who  afterwards  becomes  a  Bankrupt,  and  Part  of  the 
Purchase-money  is  not  paid,  A.  shall  not  be  bound  to  come  in  as  a  Creditor,  under  the 
Statute,  but  the  Land  shall  stand  charged  with  the  Money  unpaid,  though  no  Agree- 
ment for  that  Purpose.     Chajnnan  and  Tanner,  1  Vern.  267. 

2.  If  A.  being  beyond  Sea,  consigns  Goods  to  B.  then  in  good  Circumstances  in 
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London,  and  before  the  Goods  arrive  B.  becomes  a  Bankrupt,  whereupon  A.  consigns 
them  to  another  ;  and  the  Assignees  of  the  Commission  pray  Relief,  and  a  Discovery  ; 
and  a  Trial  at  Law  is  directed,  whether  such  Consignment  vested  a  Property  in  B., 
and  a  Verdict  is  found  for  the  Assignees  ;  yet  Equity  will  not  oblige  them  to  come 
in  as  Creditors,  it  being  allowable  by  any  Means  to  jprevent  the  Goods  coming  into 
the  Hands  of  B.,  or  the  Assignees.  Hil.  1G90,  Wiseman  and  Vandepul,  2  Vern.  203. 
Vide  Cooke's  Bankrupt  Laws,  2d  ed.  432,  630. 


[57]  GAP  XL 
Baron  and  Feme. 


(k)  What  Things  are  vested  in  the  Husband  by  the  Marriage. 

(B)  What  Acts  of  the  Wife's  before  iVLarriage  shall  the  Husband  avoid  as  done  in 

Derogation  of  the  Rights  of  Marriage. 

(C)  How  far  the  Husband  shall  be  bound  by  the  Wife's  Acts  before  Marriage. 

(D)  How  far  by  her  Acts  during  Coverture. 

(E)  How  far  a  Feme  Covert  shall  be  bound  by  the  Acts  in  which  slie  has  joined 

with  her  Husband. 

CF)  What  Contracts  between  Husband  and  Wife  are  dissolved  by  the  Marriage. 

(Ci)  In  what  Cases  tlie  Husband  must  make  a  suitable  Provision  on  his  Wife,  when 
he  sues  for  her  Fortune. 

(H)  Suits  and  Proceedings  by  and  against  Husband  and  Wife,  how  to  be. 

(I)  Concerning  the  Wife's  Pin  Money  and  Paraphernalia. 

(K)  Concerning  Alimony  and  separate  Maintenance. 

(L)  What  Right  survives  to  either  of  them,  or  their  Representatives,  by  the  Dis- 
solution of  the  Marriage. 

(A)  What  Things  are  vested  in  the  Husband  by  the  Marriage. 

L  A  Feme  Sole  having  assigned  her  Term  in  Trust  for  herself,  before  Marriage, 
the  Husband  alone  mortgages  the  Term  ;  and  it  was  decreed,  that  such  Mortgage 
was  not  good  ;  and  it  was  likewise  admitted  by  the  Court  to  be  the  constant  Practice, 
since  Queen  Elizabeth's  Time  to  set  [58]  aside  and  frustrate  all  Incumbrances  and 
Acts  by  the  Husband,  with  respect  to  the  Wife's  Term,  in  Trust  for  her,  and  that  he 
could  neither  charge  nor  grant  it.  Per  Finch,  Ld.  K.,  25  Car.  2,  Doyhf  and  Perfull, 
1  Chan.  Ca.  225;  2  Freem.  138  S.  C.     But  the  Law  is  now  changed  in  this  particular. 

2.  For  where  A.  having  disposed  of  a  Term  settled  in  Trust  on  his  Wife  by  a  former 
Husband  ;  though  it  was  decreed  void  by  Finch,  Ld.  Chan,  yet  upon  an  Appeal  to 
the  House  of  Lords,  the  Decree  was  reversed.     Sir  Edivard  Turner  s  Case,  1  Vern.  7. 

3.  It  came  afterwards  in  Question,  upon  an  .Assignment  made  by  the  Hu.'iband 
of  such  a  Term,  whether  he  could  dispose  of  it  :  and  it  being  urged,  that  it  had  been 
lately  adjudged  in  the  House  of  Lords  that  he  might,  Ld.  Chan.,  wondered  at  that 
Resolution,  which  he  said  would  not  amount  to  an  Act  of  Parliament,  so  as  to  change 
the  Law  ;  but  at  last  decreed  such  Disposition  good,  saying.  There  must  not  be  one 
Kind  of  Equity  above  Stairs,  and  another  here  ;  and  thought  that  from  henceforth 
it  woukl  not  be  sufficient  to  liave  tlie  Husband's  Consent  and  Privity  to  an  Assignment 
of  a  Term  in  Trust  for  the  Feme,  before  Marriage,  unless  he  was  likewise  made  a  Party 
to  the  Assignment.     Mich.  1681.  Pit  and  Hunt,  1  Vern.  18. 

Note  :  It  appears  in  Sir  Edward  Turner's  Case  [see  last  preceding  case]  to  have 
been  agreed  vithout  doubt  that  where  a  Term  is  assigned  in  Trust  for  a  Feme  icith  tlie 
Privity  and  Consent  of  her  Husband,  tlie  Husband  cannot  intermeddle  or  dispose  of  if. 
Vide  1  Vern.  7. 

4.  A  Term  being  settled  in  Trust  on  the  Wife  by  a  former  Husband,  the  second 
Husband  first  mortgages  it,  and  then  he  and  the  Mortgagee  assign  it  to  J.  S.  who 
brought  a  Bill  against  the  Wife  and  her  Trustees,  to  have  the  legal  Estate  assigned 
over  to  him  ;  and  it  w;is  held,  that  the  Husband  may  as  well  dispose  of  a  Term  in 
Trust  for  the  Wife,  as  if  the  legal  Estate  was  in  iier  ;  and  decreed  accordingly,  although 
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the  Husband  had  made  no  Settlement  on  the  Wife.     Trin.  1G92,  Tuder  and  Samyne, 
2  Vern.  270. 

*  5.  A.  made  a  Settloinent,  whereby  he  created  a  Term  for  Year-s  in  Trust,  to  raise 
£•100  a-piece  for  his  two  Daughters  ;  one  of  them  marries  B.,  and  he  and  his  Wife 
brought  a  Bill,  and  had  a  Decree  to  have  the  £400  raised  and  paid  ;  but  before  it  was 
raised  B.  assigns  the  Benefit  of  this  Decree  to  one  J.  S.  in  Trust  for  Payment  of  his 
Debts,  and  made  him  Executor,  and  died,  leaving  his  Wife  and  one  Child  unprovided ; 
the  Creditors  brought  a  Bill  to  have  the  Benefit  of  the  said  Assignment  ;  and  though 
it  was  insisted  upon,  in  Behalf  of  the  Wife,  that  there  was  a  Difference  between  a  Term 
Trust  to  raise  a  Sum  of  Money  for  a  Woman,  and  a  Trust  of  the  Term  itself  for 
a  Woman  ;  yet  the  Master  of  the  Roll.s  held,  that  this  was  a  Term  for  Years,  and  not 
a  Sum  of  Money,  and  therefore  not  to  be  distinguished  from  Sir  lulirard  Turner's, 
and  must  decree  it  (tliough  against  his  Conscience)  that  there  may  be  an  Uniformity 
of  Judgments.  Trin.  170.'3,  Waller  and  Saunders.  But  for  thh  vide  fitter  (L)  [1 
Eq.  Ca.  Abr.  G8]. 

6.  If  a  Legacy  be  given  to  a  Feme  Covert,  who  lives  separate  from  her  Husband, 
and  the  Executor  pays  it  to  the  Feme,  and  takes  her  Receipt  for  it ;  yet  on  a  Bill  brought 
by  the  Husband  against  the  Executor  he  shall  pay  it  over  again,  with  Interest ;  for 
Payment  to  the  Wife  is  not  good.  Decreed  Mich.  1684,  Palmer  and  Trevor,  1  Vern. 
2G1. 

7.  A.  devises  the  Surplus  of  his  personal  Estate  to  his  Daughter,  the  Wife  of  B. 
for  her  separate  Use,  and  makes  her  Executrix  ;  and  Ld.  Chan,  seemed  to  be  of  Opinion, 
that,  the  Devise  being  to  lier.  and  not  to  Trustees,  what  comes  to  her  by  Law  belongs 
to  the  [59]  Husband  ;  but  there  was  no  Decree  made  in  it.  Trin.  1710,  Harvey  and 
Harvey,  2  Vern.  G59.     (1  Will.  Hep.  125,  S.  C,  no  Decree  appears  to  have  been  made.) 

(B)  Wii.\T  Acts  of  the  Wife's  before  Marriage  shall  the  Husband  avoid,  as 

DONE   IN    DER0G.\TI0N    OF   THE   RiGHTS    OF   MaRRIAGE. 

1.  A  Widow  makes  a  Deed  of  Settlement  of  her  Estate,  and  marries  a  second 
Husband,  who  was  not  privy  to  such  Settlement ;  and  it  appearing  to  the  Court, 
that  it  was  in  confidence  of  her  having  sucli  Estate  that  the  Husband  married  her, 
the  Court  set  aside  the  Deed  as  fraudulent.     Howard  and  Hooker,  2  Chan.  Rep.  81. 

2.  So  where  the  intended  Wife,  the  Day  before  her  Marriage  entered  privately 
into  a  Recognizance  to  her  Brother,  it  was  decreed  to  be  delivered  up.  and  a  perpetual 
Injunction  granted.     Lance  and  Norman,  24  Car.  2,  2  Chan.  Rep.  7'.). 

'•).  So  where  a  Conveyance  was  made  by  the  Wife,  before  her  Marriage,  to  Trustees, 
in  Trust  that  they  should  permit  her  to  receive  the  Rents  and  profits  of  the  Estate, 
and  act  in  every  Thing  as  she,  whether  Sole  or  Covert,  should  appoint ;  the  Lady 
being  crazed  in  her  Understanding  endeavoured  to  run  away  from  her  Husband, 
and  stirred  up  her  Creditors  to  sue  him  ;  and  the  Conveyance  appearing  to  be  without 
the  Husband's  Privity,  Ld.  (!han.  held  it  to  be  in  Derogation  of  the  Rights  of  Marriage, 
and  decreed  the  Possession  of  the  Estate  to  the  Husband,  and  a  C!onveyance  from 
the  Trustees  to  the  Six  Clerks,  that  it  might  be  subject  to  the  Order  of  the  Court. 
Hit.  1()8G,  Carlton  and  Earl  of  Dorset,  2  Vern.  17. 

4.  A  Woman,  on  Agreement  before  Marriage  with  her  IIusl)and.  being  to  have  a 
Power  to  act  as  a  Feme  Sole,  and  the  Husband  dying,  and  she  marrying  again,  the 
second  Husband  not  being  privy  to  the  Settlement  on  the  first  Marriage  ;  it  was  decreed 
that  the  second  Husband  should  not  be  bound  by  that  Settlement  made  on  the  former 
Marriage.  Edmonds  and  Dennington,  a  Case  cited  [in  Carleton  v.  Dorset]  to  be 
decreed,  2  Vern.  17. 

5.  But  where  a  Widow,  before  her  Marriage  with  a  second  Husband,  assigned 
over  the  greatest  part  of  her  Estate  to  Trustees,  in  Trust  for  Children  by  her  foimer 
Husband;  though  it  was  insisted,  that  this  was  without  the  Privity  of  the  Husband, 
and  done  with  a  Design  to  cheat  him  ;  yet  the  Court  thought  that  a  Widow  may  thus 
provide  for  lur  Children,  before  she  put  herself  under  the  Power  of  a  Husband  ;  and 
it  being  proved,  that  £800  was  thus  settled,  and  that  the  Husband  had  suppressed 
the  Deed,  he  was  decreed  to  pay  the  whole  Money,  without  directing  an\'  Accouni. 
Mich.  \6H'),  Hunt  and  Mattlieivs,  1  Vern.  408. 

A  Woman  filed  a  Bill,  ivherehy  she  set  forth,  that  being  entitled  to  an  Estate  for  Life 
in  divers  Lands,  &c.,  and  being  about  to  marry  one  Grey,  she,  with  his  Consent,  and  for 
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the  Purpose  of  prov'uiing  for  Iter  ChUdren,  conveyed  by  Indentures  dated  9th  and  IQth 
January  1777 'fer  Estate  to  Trustees,  in  Trust,  to  jny  the  Rents  and  Profits  during 
her  Life,  to  such  Uses  as  slie,  U'hether  sole  or  covert,  should  appoint,  and  that  she  made 
(in  Assignment  of  fi^r  Personal  Estate  to  the  same  Uses,  that  afterva-rds  (in  fact  within 
a  Week  of  the  Date  of  the  said  Conveyance)  she  married  tite  Defendant  one  Bowes,  uho 
after  his  Marriage  by  forr^  comiieUed  her  to  revoke  the  Uses  of  tier  former  Deed.  She 
therefore  prayed  that  the  said  Deed  might  be  established,  that  the  Instrument  of  Revocation 
might  be  delivered  up  to  be  cancelled,  that  Bowes  might  be  dispossessed  of  the  Estates, 
and  that  he  and  his  Agents  might  be  restrained  from  receiving  the  Rents.  Bowes  Ijy 
his  Answer  swore  that  he  had  no  Notice  of  the  Settlement  of  the  'Jth  and  10th  January, 
1777,  before  his  Marriage.  He  also  filed  a  cross  Bill  praying  that  the  said  Settlement 
might  be  set  aside  as  fraudulent  being  executed  by  his  Wife  before  Marriage  without 
his  Knowledge,  and  in  derogation  of  his  Marital  Rights  ;  and  that  the  Deed  of  Revoca- 
tion might  be  established.  The  Fact  that  the  Deed  of  Revocation  was  extorted  by  Force 
having  been  established  by  a  Verdict  at  Laic,  the  only  Question  remaining  was,  xchether 
the  Wife's  Settlement  of  9th  and  10th  January  1777,  shoidd  be  delivered  up  to  be  can- 
celled according  to  the  Prayer  of  Bowes's  Bill.  Per  Buller,  J.,  sitting  for  Lord  Thurlow. 
The  Cases  on  this  Point  may  be  divided  into  two  Classes.  1.  Those  relating  to  Women 
who  never  married  arul  who  of  course  had  no  Children.  2.  Those  relating  to  Women 
who  had  Children  by  a  former  Husliand.  The  Cases  of  the  first  Class  decide,  that  if  the 
Wife  holds  out  that  the  Husband  will  be  entitled  on  the  Marriage  to  her  Property  the  Deed 
is  void.  But  they  go  no  further.  If  such  Deeds  icere  universally  void,  the  other  Class 
of  Cases  could  not  fiave  existed,  for  Children  could  make  no  Difference.  If  they  are  goml 
in  any  case,  to  avoul  them,  the  Party  must  shew  to  the  Court  that  the  Husband  has  been 
deceived.  Mere  Concealment  is  not  enough.  Again  :  Bowes  ttie  Plaintiff  here  seeks 
Equity,  he  must  therefore  do  Equity.  He  demands  to  have  this  Deed  set  aside  without 
offering  to  make  any  Provision  for  the  Wife.  This  is  a  Ground  for  refusing  Relief. 
In  all  Cases  where  a  Husband  comes  here  for  his  W'ife's  Fortune,  he  must  make  a  Settle- 
ment. Decree  tlieref ore,  that  the  Deeds  of  9th  and  \y)x\\  ^a.n\\i\T\,  \~ill,be  establistied. 
and  an  Account  of  Rents  awl  Profits  against  Bowes  from  the  filing  of  the  Bill.  Bowes 
V.  Strathmore,  2  Bro.  Chan.  Ca.  345. 

[60]    (C)    How    F.\R   THE   HlSBAXD   SHALL   BE   BOUND   BY   THE   WiFE'S   ACT'S   BEFORE 

Marriage. 

1.  A.  made  a  Settlement  of  Lands  for  the  Payment  of  his  Debts,  and  the  Trustees 
never  acting,  his  Wife  after  his  Deatli  enters  and  takes  the  Profits,  and  marries  again, 
and  she  and  her  Husband  continue  to  take  the  Profits  ;  and  he  likewise  dying,  she 
marries  another,  who  also  continues  to  take  the  Profits  ;  and  a  Creditor  being  un- 
satisfied, it  was  decreed  by  the  Master  of  the  Rolls,  that  the  last  Husband  should 
answer,  not  only  for  the  Profits  received  by  himself,  and  Wife  whilst  sole,  but  likewise 
for  what  was  received  by  the  second  Husband,  and  not  the  Heir  at  Law  ;  and  of  the 
same  Opinion  was  Ld.  Chan.  Gilpin  and  Smith,  1  Clian.  Ca.  80.  But  he  referred 
it  to  the  Parties  to  moderate  the  Matter. 

2.  If  a  Man  marries  an  Executrix,  he  shall  answer  for  so  much  of  the  Personal 
Estate  as  she  possessed,  although  he  took  it  as  a  Portion  with  her ;  and  this  not  only 
in  Favour  of  Creditors,  but  likewise  of  an  Heir.  Pasc.  1088,  Bachelor  and  Bean,  2 
Vern.  61. 

3.  But  if  a  Feme  Administratrix  wastes  the  Assets,  and  then  marries,  and  dies, 
the  Husband  is  liable  to  no  more  than  the  Value  of  what  came  to  his  or  his  Wife's 
Hands  after  the  Marriage.  Decreed  Mich.  1G89,  Sanderson  and  Crouch,  2  Vern. 
118. 

4.  If  the  first  Husband  and  Wife  are  guilty  of  a  Devastavit,  and  there  is  a  Bond- 
Debt  due  :  Per  Cur',  This  makes  such  a  Lien  i)y  the  Deed,  that  the  second  Husband 
is  bound  ;  but  where  there  is  barely  a  Breach  of  Trust,  or  a  Debt  by  simple  Contract, 
there,  in  Equity  the  Plaintiff  ought  to  follow  the  Estate  of  the  Wife  in  the  Hands  rf 
the  Executor  of  the  first  Husband.     Hil.  1684,  Norton  and  Sprig,  1  Vern.  309. 

(Max.     It  is  Equity,  that  should  make  Satisfaction,  which  receiv'd  the  Benefit. 
But  where  there  is  no  such  Fund,  out  of  which  to  make  Siitisfaction  for  the  Breach 
of  Trust,  the  second  Husband  must  pay  it.  and  take  his  Wife  chargeable  with  that 
as  well  as  other  Debts.     Vide  Gilpin  and  Smith,  ut  supra.) 
C.  L— 28* 
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b.  A  I'Viiie  Sole  lioiiglit  Goods,  but  did  not  pay  for  them,  she.  afterwiiids  married, 
and  dying,  the  Goods  came  to  the  Ilusband's  Hands  ;  the  Creditor  who  sold  the  Goods 
broufiht  a  Bill  against  the  Husband  for  a  Discovery  ;  to  which  the  Husband  demurred  ; 
and  The  Demurrer  was  over-ruled  by  Ld.  Chan,  who  with  some  Earnestness  said.  He 
would  change  the  Law  in  that  Point.  28  Car.  '2  [IGTIJ],  Greeman  and  Goodham,  1  Chan. 
Ca.  295  [.sub  nom.  Freeman  v.  Goodham].     Vide  1  Will.  Rep.  4G5. 

(In  this  Case,  the  Goods  never  coming  to  the  Husband's  Hands  till  after  the  Death 
of  the  Wife,  made  it  a  very  hard  Case  upon  the  Creditor,  and  proliably  occasioned  the 
Saving  of  Lord  NoUinqham  ;  but  even  here  he  only  over-ruled  the  Demurrer  put  in  to 
a  Bill  for  a  Discovery  of  the  (loods  ;  and  it  does  not  afterwards  ap])ear,  what  afterwards 
became  of  the  Cause  :  Per  Talbot,  (1,  in  the  Case  of  Heard  and  Stanford,  Ilil.  1735, 
Ca.  in  Eq.  temp.  Talbot,   175.) 

*  (5.  But  it  has  been  since  held,  that,  where  a  Man  married  a  Wonian  Trader,  who 
died,  and  at  her  Death  was  indebted  to  several  Persons  for  Wares  which  she  had  bought 
of  tliem.  and  which  were  by  her  in  Sjxcie  at  the  Time  of  her  Death,  and  came  to  the 
Hands  of  her  Husband  ;  though  a  Bill  be  brought  against  him,  that  he  may  either 
pay  for  those  (Joods,  or  let  the  Persons  have  them  again  ;  yet  he  may  insist,  that  lie 
is  neither  Executor  nor  Administrator  to  his  Wife,  and  therefore  not  liable  to  her 
Debts,  and  that  all  her  Goods  belong  to  him  by  Law  ;  ruled  upon  Demurrer.  Trin. 
1700,  Blackmore  and  Ley;  but  quaere. 

*  7.  The  Defendant  had  married  an  Administratrix  to  her  former  Husband,  to 
a  Share  of  whose  Pei'sonal  EsUite  the  Plaintif?  was  intitled  ;  the  Administratrix  was 
likewise  intitled  to  a  Third,  and  before  her  second  Marriage  had  wasted  great  Part  of 
the  Estate,  and  then  [61]  died  ;  and  this  Bill  was  brought  against  her  Husband,  to 
have  an  Account  of  the  Estate,  and  a  Satisfaction  for  his  Share  ;  and  being  heard 
at  the  Rolls,  an  Account  was  decreed  to  be  taken  of  what  of  the  Estate  had  come  to 
the  Hands  of  the  Administratrix  before  her  second  Marriage  ;  and  the  Plaintiff  to 
have  a  Satisfaction  against  the  Defendant  absolutely,  for  so  much  as  came  to  his  or 
his  Wife's  Hands  after  Marriage,  and  for  what  came  to  her  Hands  before  her  second 
Marriage,  to  have  Satisfaction  against  the  Defendant,  so  far  as  he  had  any  Estate  of  his 
Wife's  ;  and  this  Decree  was  affirmed  by  Ld.  (Jhan.  Pasc.  1 70G,  Powell  and  Bell  (a)  ;  and 
it  was  said  to  have  been  several  Times  held,  that  where  a  Man  marries  a  Woman,  without 
stipulating  for  any  particular  Fortinie,  or  making  any  Settlement ;  if  after  the  Death 
of  the  Wife,  Debts  of  hers  appear,  the  Husband  not  being  a  Purchaser,  in  such  Case 
shall  be  answerable  for  the  Debts  of  the  Wife  in  Equity,  as  far  as  he  had  any  Money, 
or  other  Personal  Estate  of  hers.  (Sed  vide,  Eq.  Ca.  Abr.  Part  2,  134,  Heard  and 
Stanford.) 

(a)  In  this  Case  it  did  not  appear  what  the  Wife  had  in  her  own  Right,  and  what  as 
Administratrix  of  her  Husband,  in  which  Case  the  Marriage  is  no  Gift  in  Law  of 
the  Goods,  which  she  hath  in  auter  Droit :  And  upon  this  Reason  only  are  founded  all 
the  Gases,  where  a  surviving  Husband  has  been  charged  with  his  Wife's  Debts  after 
Death.  Per  Talbot,  C,  in  the  case  of  Heard  and  Stanford,  Hil.  1735,  Ca.  in  Eq.  Temp. 
Talbot,  173. 

By  an  Agreement  jyrerioiis  to  a  Marriage,  a  Power  was  reserved  to  the  Womaii,  of 
disposing  of  her  Projjerly  by  Viill  made  aft«r  Marriage.  After  the  Agreement,  but  before 
till'  Marriage,  site  made  a  Will.  This  Will  is  not  jirotected  by  the  Poicer,  and  therefore 
tlie  Marriage  is  a  Revocation  of  it.  Per  Lord  Thurlow,  Hodsden  v.  Lloyd,  2  Bro. 
Ghan.  Ca.  534. 

(D)   How   FAR   BY   HER  ACTS   DURING   CoVERTURE. 

1.  The  Wife  received  Money  due  on  a  Bond  entered  into  by  one  to  her  Husband ; 
she  usually  received  and  paid  Jloney  for  him  ;  and  the  Husband  having  got  Judg- 
ment on  the  Bond,  he  was  ordered  to  acknowledge  Satisfaction  thereupon.  15  Car. 
2  [1GG3],  Senhoum  and  Blackstone,  1  Chan.  Ca.  38.     2  Freem.  178,  S.  C. 

2.  Several  Goods  were  devised  to  A.'s  Wife  for  Life,  and  after  her  Decease  to  B. 
In  this  C;isc,  though  A.  and  his  Wife  were  parted,  and  there  had  been  great  Suits  for 
Alimony  ;  and  she,  during  the  Separation,  had  wasted  the  Goods  ;  yet  the  Ld.  K. 
thought  it  reasonable,  that  the  Husband  should  be  charged  for  this  Conversion 
of  the  Wife's,  B.'s  Title  being  paramount  the  Feme's,  and  not  under  her.  Hil.  1682, 
Lord  Paget  and  Read,  1  Vern.  143. 

3.  If  the  Wife,  whilst  she  lives  separate  from  her  Husband,  and  has  a  separate 
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Maiatenance,  buys  Goods  of  Tradesmen  who  know  of  the  Separation  and  Mainten- 
ance, they  cannot  sue  the  Executors  of  the  Husband  for  these  Goods,  neither  will 
Equity  give  the  Executors  any  Relief,  because  they  liave  a  very  good  Defence  at  Law. 
Mich.  1682,  Ferrars  and  Ferrars,  ]  Yern.  71. 

Bij  Marriage  Articles  J.  S.  covenanted,  that  his  intended  Wife,  who  uas  seised 
of  an  Estate  in  fee,  should  have  power  by  Deed  or  ^\'ill  to  dispose  of  her  Estate  after 
her  Decease,  to  any  Person  whatever  ;  and  that  he  would  do  any  act  to  confirm  the  same. 
Subsequent  to  the  Marriage,  she,  by  Lease  and  Re-lease  reciting  the  Articles,  conveyed 
to  Trustees,  after  her  Death  to  the  Use  of  her  Natural  Son.  Afterwards  she  and  her 
Husljand  joined  in  levying  a  Fine  of  the  Premises  to  other  Uses.  And  by  Lord  North- 
ington.  The  Wife  having  the  legal  Estate  in  her,  the  Lease  and  Re-lease  were  not 
good  to  pass  her  Estate,  either  as  a  Conveyance,  or  as  an  Execution  of  a  Power ;  so  the 
Estate  passed  by  the  Fine.     Bramhall  v.  Hall,  Ambl.  467. 

By  Marriage  Articles  a  Power  was  reserved  to  the  Wife  of  disposing  of  all  her  Estate, 
real  and  personal,  by  Deed  or  Will  She,  being  entitled  to  the  Trust  of  an  Estate, 
during  Coverture  devised  the  same,  try  virtue  of  such  Power.  And  by  Lord  Northington, 
The  Articles  were  a  good  Reservation  of  the  Estate,  and  the  Wili  is  a  good  Appoint- 
ment. There  are  many  Instances  in  which.  Instruments  intended  as  legal  Conveyances 
being  defective,  the  Court  has  refused  to  assist  the  Defect  against  the  Heir,  if  there  was 
not  a  meritorious  Consideration.  That  was  the  Case  in  Bramhall  v.  Hall.  Here  the 
Provision  is  for  Children,  and  therefore  meritorious.  Wright  r.  Englefield  and 
Cadogan,  Ambl.  468. 

J.  S.  Previous  to  his  Marriage  gave  a  Bond  enabling  his  intended  Wife  to  dispose 
of  her  Freehold  Estate  by  Deed  or  Will  notwithstanding  her  Coverture.  It  did  not 
appear  that  any  Settlement  had  been  made  on  the  Occasion,  nor  that  any  Transaction 
had  passed  but  this  Bond.  And  liy  Lord  Camden,  Though  this  Case  differs  from 
Wright  v.  Cadogan,  in  respect  that  there  the  Wife  had  only  an  Equitable  Interest,  where- 
as here  she  had  a  legal  one,  yet  the  Principle  of  Determination  is  the  same  in  both  : 
Performance  of  the  Agreement  shall  therefore  be  decreed  here  as  it  was  there.  Rippon 
V.  Dawding,  Ambl.  565. 

A  Widow,  seised  in  fee  of  Copyhold  Lands,  surrendered  them  to  the  Use  of  her  Will. 
Afterwards,  previous  to  a  second  Marriage,  her  intended  Husband  entered  into  Articles 
by  which  he  agreed  that  she  should  have  Power  to  settle  or  devise  her  Estate  during 
Coverture.  After  Marriage  she  and  her  Husband  mortgaged  the  Premises  for  Ninety- 
nine  Years,  but  no  Fine  was  levied  nor  Surrender  made,  but  the  Lord's  Licence  to  alien 
without  incurring  Forfeiture.  Subsequent  to  this  she  made  her  Will  devising  the  Pre- 
mises to  her  Second  Husband  and  his  Son.  And  noiv  on  Ejectment  by  her  Heir  at 
law.  By  Willes,  Ch.  J.  of  C.  B.  Though  I  have  the  strongest  Inclination  in  favour  of 
the  Defendant,  this  being  a  Court  of  Law,  we  must  determine  according  to  the  strict 
Rules  of  Law,  but  Courts  of  Equity  can  go  farther  than  ice  can.  As  to  the  Will,  a  Feme 
Covert  cannot  make  a  Will  34  and  35  H.  8,  c.  5.  And  as  to  the  Cases  cited  of  a  Potrer 
to  devise  derived  from  the  Husband's  Consent  they  ivere  all  Cases  of  Wills  of  Personal 
Property  which  differs  essentially  from  Real ;  the  Husband  having  by  Marriage  the 
sole  Property  in  and  Poiver  over  it.  As  to  the  Surrender,  it  was  fluctuating  and  am- 
bulatory, till  some  further  legal  Act  done  to  complete  it.  The  .Marriage  therefore 
either  made  it  absolutely  void  or  at  least  suspended  it,  in  either  of  which  Cases  its  Opera- 
tion is  prevented.  As  to  the  Mortgage,  it  must  lie  had  at  all  Events.  There  ought  to 
have  been  either  a  Fine  or  a  Surrender  so  that  the  Feme  might  be  privately  examined. 
On  the  whole  we  are  all  of  Opinion  for  the  Lessor  of  the  Plaintiff.  It  is  certain  that 
the  Testatrix  being  a  Feme  Covert,  could  neither  make  a  Will  nor  declare  the  Uses  of 
the  Surrender.     George  v. ,  Ambl.  627. 

Whether  a  Surrender  of  Copyhold  Lands  by  a  Feme  Covert  is  good  under  a  Power 
given  by  Articles  of  Separation  to  the  Wife  to  dispose  of  her  Estate  quaere.  Compton 
V.  Collinson,  2  Bro.  Chan.  Ca.  377. 

By  Custom  the  Surrender  of  a  Feme  Covert  with  the  Assent  of  her  Husband  is  good 
Vide  Moor,  123,  cit.  in  Compton  v.  Collinson,  2  Bro.  Chan.  Ca.  387. 
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(E)  How  FAR  A  Feme  Covert  shall  be  bound  by  the  Acts  in  which  she 

HAS   JOINED   WITH   HER    HUSRAND. 

1.  If  a  Man  seised  in  Tail,  for  valuable  Consideration,  bargains  and  sells  to  another 
in  Fee,  and  covenants  that  he  and  his  Wife  will  levy  a  Fine  for  better  Assurance,  and 
it  is  agreed,  that  £30  part  of  the  Consideration-Money,  shall  be  paid  unto  the  Feme 
upon  the  Conuzance  of  the  Fine  by  the  Baron  and  Feme  ;  and  after  the  Baron  and 
Kerne  acknowledge  a  Fine  before  a  Judge  in  the  Circuit,  in  the  Vacation :  and  the  said 
f.'iO  is  paid  to  the  Feme,  the  Baron  being  sick  a-bed,  and  the  Baron  dies  before  the 
Term,  and  thereupon  the  Feme  stops  passing  the  Fine,  and  after  brings  a  Writ 
of  Dower;  the  Bargainee  shall  have  no  Remedy  in  Equity  against  the  Dower, 
[62]  because  it  is  against  a  Maxim  in  Law,  that  a  Feme  Covert  should  be  bound 
without  a  Fine.    Mich.  5  Car.  1  [1G29],  Hody  and  Lun,  1  Rol.  Ahr.  375,  but  quwre. 

1.  For  if  a  Feme  Covert,  by  Agreement  made  with  her  Husband,  is  to  surrender 
or  levy  a  Fine,  though  the  Husband  die  before  it  be  done,  the  Court  will,  by  Decree 
compel  the  Woman  to  perform  it.     Per  Cur,  Baker  and  Child,  2  Vern.  61. 

(Upon  looking  into  the  Register's  Minutes  it  appeared,  that  the  Court  made  no 
Decree  in  it ;  but  it  was  by  Consent  referred  to  Mr.  Serjt.  Raniinson,  for  his  Arbitration. 
Mr.  Murraii  in  the  Case  of  Thayer  and  Gould,  before  Ld.  Chan.,  Mich.  13  Geo.  2  [1  739].) 

3.  If  Baron  and  Feme  levy  a  Fine  of  the  Wife's  Land,  to  enable  them  to  take  up 
the  Sum  of  £400  and  they  make  a  Mortgage  for  it,  and  after  the  Mortgage  is  forfeited, 
the  Husband  pays  in  part  of  the  Mortgage-Money,  but  afterwards  borrows  as  much 
more  of  the  Mortgagee,  as  he  had  paid  in  before  ;  the  Mortgagee  having  the  Estate 
in  Law  in  him  by  the  Forfeiture  of  the  Mortgage,  shall  liold  the  Land  against  the  Heir 
of  the  Wife,  until  the  whole  Money  is  paid  ;  and  if  the  Heir  will  not  pay  Principal, 
Interest  and  Costs,  he  must  be  foreclosed.  Decreed  Pasc.  1682,  Reason  and  Sacheve- 
rell,  1  Vern.  41. 

4.  The  Earl  of  Huntingdon,  and  the  Countess  Eliz.  his  first  Wife,  the  Mother 
of  the  present  Earl,  join  in  a  Mortgage  of  her  Inheritance  for  £4500  to  supply  the 
Earl's  Occasions,  to  pay  for  the  Place  of  Captain  of  the  Band  of  Pensioners,  and  subject 
to  the  Mortgage,  which  was  for  a  Term  for  Years  ;  the  E.state  was  settled  to  Countess 
Eliz.  for  Life,  Remainder  to  the  now  Plaintiff,  her  Son,  in  Tail  ;  and  the  late  Earl, 
in  the  Mortgage-Deed,  covenants  to  pay  the  Money ;  and  the  Proviso  was,  that  on 
Payment  of  the  Mortgage-Money  the  Term  was  to  cease ;  the  Mortgage  was  several 
times  assigned,  and  particularly  in  1683,  and  the  Countess  joined  in  it ;  and  there  the 
Proviso  was,  that  on  Payment  of  the  Money  by  them,  or  either  of  them,  the  Mortgage- 
Term  was  to  be  assigned,  as  they,  or  either  of  them,  should  direct  or  appoint.  The 
Mortgage  bore  Date  Aug.  1,  1682,  on  the  5th  of  the  same  August,  the  late  Earl  by 
Letter  thanked  the  Countess  for  having  sealed  the  Mortgage  ;  and  added,  that  the 
Profits  of  the  Office  should  be  religiously  applied  to  pay  off  the  Incumbrance ;  but 
yet  afterwards,  when  Money  came  to  be  paid  in,  he  paid  off  the  Mortgage,  but  took 
an  Assignment  thereof  in  'Trust  for  himself,  and  by  Will  devised  his  Personal  Estate 
to  the  Defendant,  the  Countess  his  second  Wife,  and  the  Benefit  of  this  Mortgage. 
The  Plaintiff's  Bill  was  to  have  the  Mortgage  assigned  to  him  ;  but  Ld.  K.  declared, 
he  couid  not  decree  for  the  Plaintiff",  but  upon  the  usual  Terms  of  Redemption,  on  Pay- 
ment of  Principal,  Interest  and  Costs,  discounting  Profits ;  but  upon  Appeal  to  tlie 
Lords  in  Parliament,  the  Plaintiff  obtained  a  Decree  to  have  the  Mortgage  assigned 

■  to  liim.     Pasc.  1702,  between  The  Earl  and  Countess  of  Huntingdon,  2  Vern.  437. 

5.  The  Wife  joined  with  her  Husband  in  a  Fine,  to  raise  £400  out  of  her  own  Estate, 
for  the  Use  of  her  Husband  to  equip  him  as  an  Officer  in  the  Army.  The  question 
was  whether  the  Husband's  Personal  Estate  should  be  applied  to  exonerate  the  Mort- 
gage. Per  Cur.  The  Wife  subjects  her  Estate  to  supply  the  Wants  of  her  Husband  ; 
it  must  be  taken  to  be  a  Debt  due  from  the  Husband,  and  to  be  paid  out  of  his  Personal 
Estate,  if  he  be  able:  But  all  other  Debts  shall  be  first  paid.  Mich.  1714,  Tate  and 
Austin.  2  Vern.  689.     1  Will.  Rep.  264,  S.  C. 

6.  If  a  Man  marries  a  woman,  who  has  a  Jointure  in  .some  Houses  which  are  burnt 
down,  and  they,  on  a  Fine  levied  by  them  of  the  Houses,  borrow  £1500  to  rebuild  them, 
and  by  Deed  between  [63]  the  Husband  and  Conusee  only,  the  Equity  of  Redemption 
is  reserved  to  the  Husband  and  his  Heirs,  and  he  lays  out  £3000  in  Building :  the 
Wife,  she  being  no  Party  to  the  Deed,  by  wliich  the  Redemption  was  reserved  to  the 
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Husband,  shall  redeem,  and  not  the  Heir  of  the  Hu.sband.  Decreed  by  Nottingham, 
L.  C.,  and  affirmed  by  North,  L.  K.,  IJil.  35  Car.  2  [1U84],  Brend  and  Fireml,  1  Vern.  213. 

7.  If  a  Feme  Covert  agrees  to  sell  her  Inlieritance,  so  as  she  might  have  Part  of 
the  Money,  and  the  Land  is  sold,  and  her  Part  of  the  Money  is  put  into  Trustees  Hands  ; 
this  Money  shall  not  be  liable  to  the  Husband's  Debts,  although  slie  afterwards  agreed 
it  should  be  liable.     Decreed  between  Rutland  and  Molineux,  2  Vern.  64. 

A  Bond  given  by  a  Feme  Covert  jointh/  with  her  Husband  shall,  bind  her  separate 
Property,  and  Leasehold  Estates  shall  be  sidtjed  to  the  Decree  of  the  Court ;  but  the 
Court  will  not  decree  that  the  Trustees  of  her  real  Estate  shall  make  Conveyance  of  that 
real  Estate,  and  by  Sale,  Mortgage  or  otherwise  raise  the  Money  to  satisfy  a  general 
Engagement  of  the  Wife  ;  neither  will  the  Court  order  the  Feme  Covert  to  execute  a 
Power,  but,  where  the  Power  lias  been  executed,  will  give  a  Remedy  by  stopping  the  Fund. 
Vide  Hulme  v.  Tenant,  [1]  Bro.  Chan.  Ca.  16. 

But  in  the  Case  of  a  Particular  Engagement  on  the  Part  of  the  Wife  {as  where  a 
Feme  Covert,  being  authorised  by  Settlement  to  dispose  of  her  .seiiarate  Estate,  had  con- 
tracted for  the  Sale  of  it),  the  Court  icill  decree  a  Specific  Performance  of  the  Contract. 
(Jrigby  r.  Cox,  [1]  Ves.  517,  cit.  Ibid. 

(F)  What  Contracts  between  Husband  and  Wife  are  dissoutd  by  the  Marriage. 

1.  If  the  Husband  and  Wife  by  Deed  agree  before  Marriage,  that  the  Wife  shall  have 
Power  to  di.spose  of  her  Estate  as  she  pleases,  during  the  Coverture,  and  the  Deed  is 
put  into  the  Hands  of  J.  S.  her  former  Agent,  who  during  the  Coverture  pays  the 
Rents  and  Profits  to  the  Husband,  with  the  Wife's  Approbation,  J.  S.  shall  not  be 
answerable  for  what  he  had  received  and  paid  to  the  Husband  during  Coverture  ; 
for  the  Agreement  being  between  the  Husband  and  Wife  only,  it  determined  by  the 
Marriage.  Decreed  Pasc.  15  Car.  2,  between  Darcy  and  Chute,  1  Chan.  Ca.  21.  But 
(j.  of  this  Reason. 

2.  An  Agreement  was  made  between  the  Husband  and  Wife,  and  others  on  lier 
Behalf,  before  Marriage,  that  she  should  dispose  of  her  Goods,  &c.  as  she  pleased  ; 
and  the  Husband  dying,  the  Question  was,  whether  they  belonged  to  her,  or  should 
go  to  the  Executors  of  the  Husband,  the  Marriage  being  an  Extinguishment  of  the 
Agreement;  but  there  is  no  Resolution.  1  Chan.  Ca.  117  [Pridgeon  v.  Pridgeon]. 
Fursor  V.  Penton.  1  Vern.  408,  S.  P.  But  no  Resolution  ;  and  the  Covenant  or  Agree- 
ment there  said  to  be  with  the  intended  Wife  only. 

3.  A  Man  entered  into  Articles  with  his  intended  Wife,  to  settle  certain  Lands 
on  her,  &c.  the  Marriage  is  solemnized,  and  the  Husband  died  before  any  Settlement 
made  ;  yet  it  was  decreed  that  the  Heir  of  the  Husband  should  execute  the  Agreement, 
though  it  was  urged,  that  the  Marriage  was  a  Waver  of  the  Benefit  of  it,  and  a  Release 
in  Law.     Mich.  30  Cor.  2  [1678],  Haymer  and  Haymer,  2  Vent.  343. 

4.  The  Plaintiff'  being  Executrix  and  Residuary  Legatee  of  her  former  Husband, 
lends  £100  to  A.  and  B.  and  took  a  Note  for  it  in  her  own  Name,  and  a  Bond  in 
a  Trustee's  Name,  and  after  marries  B.  one  of  the  Obligors  ;  and  it  was  held,  that  the 
Bond  was  not  extinct.  Pasc.  1693,  Cotton  and  Cotton,  2  Vern.  290.  Prec.  in  Chan. 
41,  S.  C. 

5.  A  Man  entered  into  a  Bond,  conditioned  to  leave  his  intended  Wife  £1000,  the 
Husband  mortgages  his  Estate,  and  died  ;  and  it  was  decreed,  that  though  the  Bond 
was  by  Law  void,  being  extinguished  by  the  Marriage,  yet  it  should  be  made  good 
in  Equity  ;  and  that  the  Wife  may  redeem  and  hold  the  Land  till  she  was  satisfied 
her  Debt.  Hil.  1704,  Acton,  and  Pierce,  2  Vern.  480.  Prec.  in  Chan.  237,  S.  C, 
under  the  name  of  Acton  and  Acton. 

[64]  (tl)  In  what  Cases  the  Husband  must  make  a  suitable  Provision  on  uis 
Wife,  when  he  sues  for  her  Fortune. 

1.  A  Man  sued  in  the  Spiritual  Court  for  his  Wife's  Portion,  and  the  Court  of 
Chancery  granted  an  Injunction  to  stay  Proceedings  till  such  Time  as  he  had  made 
a  competent  Jointure.     [Tanfield  v.  Davenport.  |  Toth.  114. 

(Whenever  a  Man  marries  a  Ward  of  the  Court  without  the  Consent  of  the  Court, 
(he  Court  will  let  the  Husband  have  no  Benefit  of  the  Portion,  till  he  makes  a  suitable 
Settlement.     Mich.  12  Ceo.  2  |  173S].  Phii^jis  .-ind  Sheldon,  M.S.  Kep.) 

2.  So  where  A.  married  the  Legatee  and  Executrix  of  J.  S.  who,  together  with 
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his  Wife  demanded  £200  due  l)y  Bond  to  the  Testator  ;  the  Defendant  confessed  the 
Deht,  but  insisted,  that  the  Husband  not  having  made  any  Provision  or  Settlement 
on  his  Wife,  was  not  intitled  to  the  Money  ;  and  the  Court  declared,  that  the  Security 
should  remain  as  it  was,  till  such  Time  as  the  Husband  should  make  a  suitable  Pro- 
vision, or  till  further  Order  from  the  Court.  Nel.  Chan.  Rep.  377.  The  same  Thing 
ordered  [Salisbury  v.  Bennet],  Skin.  '288,  admitted  to  be  the  constant  Practice  [Oxen- 
den  V.  OxendenJ,  2  Vern.  494. 

3.  Wliere  the  Husband  and  Wife  demand  the  Execution  of  a  Trust  of  a  Real  Estate 
devised  by  Will,  for  the  Benefit  of  tlie  Wife,  it  must  be  decreed  according  to  the  Will, 
for  the  Wife  is  Ceslnij  que  Trust  and  it  cannot  be  denied  that  she  may  require  Execution 
of  a  Trust ;  and  when  she  has  Execution,  she  may  dispose  of  it  as  she  pleases  ;  but 
where  the  Husband  comes  for  a  Personal  Demand  or  for  raising  a  Sum  of  Money  the 
Court  may  im])ose  Terms  on  him.     Mich.  1708,  Lupton  and  Tempest,  2  Vern.  62G. 

4.  An  Infant  intitled  to  the  Trust  of  Lands  in  Fee  by  a  collateral  Ancestor,  marries 
without  her  Father's  Consent,  and  the  Father  brings  a  Bill  against  the  Husband  and 
Wife  and  her  'i'l-ustees,  that  a  Provision  might  be  made  on  her  out  of  those  Lands; 
the  Husband  and  Wife  demur  to  the  Bill  ;  and  the  Demurrer  was  allowed;  for  it 
appears  by  tjie  Plaintiff's  own  shewing,  that  he  has  no  Right,  either  in  Law  or  Equity, 
to  the  Lands  :  but  Ld.  Chan,  said,  that  if  the  Husband  had  been  Plaintiff',  and  had 
been  seeking  any  Favour  from  the  Court,  he  could  then  make  him  do  what  was 
reasonable.     Pasc.  34  Car.  2  [1G82],  Micoe  and  Powell,  1  Vern.  39. 

A  Feme  Covert,  entitled  to  a  Sum  of  Money,  died  in  the  Life-time  of  her  Husband 
leaving  Children.  The  Question  was  whether  the  Husband  should  recover  the  Money, 
without  making  a  Settlement  on  the  Children.  Per  Lord  Northington.  lite  compelling 
Settlements  at  first  arose  upon  the  Husband  coming  here  for  Assistance.  It  is  personal 
to  the  Woman.  If  carried  further,  it  irould  be  attended  with  bad  Consequences  to 
Creditors.  There  is  no  Case  icherein  this  Court  refused  Assistance  to  the  Husliand 
after  the  Death  of  the  Viife  without  obliging  him  to  make  Provision  for  Children. 
Scriven  v.  Tapley,  Ambl.  509. 

(H)  Suits  and  Proceedings  by  and  against  Husband  and  Wife,  how  to  be. 

\.  A  Legacy  was  given  to  a  Feme  Covert;  the  Husband  alone  exhibited  a  Bill 
for  it  ;  to  which  there  was  a  Demurrer,  because  the  Wife  was  not  made  a  Party  ;  and 
the  Demurrer  was  allowed  ;  for  of  Things  merely  in  Action  belonging  to  the  Wife,  as  a 
Bond,  cCc.  she  ought  to  join  in  Suit ;  secus  of  a  Rent  running  in  the  Wife's  Right  after 
Marriage  ;  for  if  the  Husband  alone  should  sue,  and  be  dismissed,  that  will  not  con- 
clude the  Case  ;  and  if  he  die  before  Judgment  or  Decree,  the  Wife  cannot  revive  the 
Suit.     Trin.  14  Car.  2  [1662],  Clerk  and  Lord  Angier,  1  Chan.  Ca.  41. 

2.  A  Feme  Covert,  who  has  a  separate  Maintenance,  may  sue  without  her  Husband  ; 
resolved  upon  Demurrer.     [Regnes  v.  Lewis,]  1  Chan.  Ca.  35. 

[65]  ■5-  A  Wife,  whose  Husband  is  banished  by  Act  of  Parliament,  may  act  in  every 
thing  as  a  Feme  Sole.     Portland  v.  Prodgers,  2  Vern.  104. 

4.  A  Bill  was  exhibited  against  the  Husband  and  Wife  concerning  the  Wife's  In- 
heritance ;  the  Husband  stood  out  all  the  Processes  (jf  Contempt ;  and  it  being  moved, 
that  the  Bill  might  be  taken  pro  confesso,  it  was  opposed,  because  that  the  Wife  had 
in  the  Interim  obtained  an  Order  to  answer  ;  in  which  she  set  forth  a  Title  to  herself  ; 
and  the  Court  decreed,  that  the  Bill  should  be  taken  pro  confesso  against  the  Husband 
only,  and  that  he  should  account  for  all  the  Profits  of  the  Land  received  since  the 
Coverture,  and  the  Profits  which  shall  be  received  during  the  Coverture.  Hil.  1  Jac. 
2  [1686],  Ward  and  Meath,  2  Chan.  Ca.  173. 

5.  A  Bill  was  brought  by  the  Plaintifl'  against  the  Husband  and  Wife,  Daughter 
of  the  Plaintiff;  the  Husband  put  in  a  Plea  in  the  Name  of  him  and  his  Wife,  and 
swears  to  the  Plea,  but  the  Wife  would  not  be  sworn  ;  and  the  Husl)and  moved  that 
the  Plea  might  be  accepted,  suggesting  that  the  Wife  did  it  by  Combination  with  her 
Mother  ;  and  it  was  ordered  that  the  Plea  do  stand  for  the  Husband,  and  the  PlaintiiT 
to  proceed  against  the  Wife.     [Pain  v. ,]  1  Chan.  Ca.  296. 

6.  If  Husband  and  Wife  exhibit  a  Bill  for  a  Demand  in  Right  of  the  Wife,  the 
Defendants  answer  ;  Witnesses  are  examined,  and  Publication  passes,  and  the  Husband 
dies,  and  the  Wife  marries  a  second  Husband  ;  if  they  bring  a  new  Bill,  they  may 
examuie  again  the  same  Witnesses  as  were  examined  in  the  former  Cause.    [Anonymous  J 
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2  Vern.  197.  But  vide  Shelherry  v.  Briggs,  et  ux.  2  Vern.  249,  where  the  Plaintiff's 
Bill  was  to  have  the  Payment  of  a  legacy,  devised  to  him  Inj  a  Will,  of  which  the  De- 
fendant's Wife  was  Executrix.  The  Defendants  answered.  Witnesses  were  examined, 
and  Publication  passed.  Tlv.n  the  Husband  died,  and  it  was  held  by  tJie  Court,  that 
ttiere  was  no  Abatement,  and  that  the  Wife  .should  be  bound  by  the  Answer  and  Deposi- 
tions ;  though  it  might  be  otherwise,  if  the  Demand  had  been  of  the  Wife's  Inheritance. 

_  A  Bill  cannot  be  filed  in  the  Name  of  a  Feme  Covert,  without  lier  Consent.  Vide 
Mitford  on. the  Pleadings  in  Chancery,  2d.  ed.  28,  and  [Andrews  v.  Cradock]  Prec. 
in  Chan.  376,  there  cited. 

To  a  Bill  filed  against  a  married  Woman,  her  Husband  also  must  be  made  a  Parly, 
unless  he  be  an  Exile,  or  have  abjured  the  Realm.  Vide  Mitford  on  tlie  Pleadings  in 
Chancery,  2d  Ed.  29. 

After  a  Separation  with  a  competent  Allowance  by  way  of  Maintenance,  tlie  Husband 
cannot  he  sued'  for  the  Wife's  Debts.  She  may  be  sued  alow  for  them,,  and  a-  Second 
Husband  unll  be  liable  jointly  vnth  her  for  Debts  contracted  during  .suclt  Sefxiration. 
Vide  Compton  v.  Collinson,  2  Bro.  (^han.  Ca.  ;i84,  385. 

7.  If  a  Bill  be  brought  against  Baron  and  Feme  for  a  Demand  out  of  the  separate 
Estate  of  the  Feme,  and  the  Husband  is  beyond  Sea,  and  not  amenable  by  the  Process 
of  the  Court ;  yet  if  the  Wife  is  -served  with  a  Subposna,  she  must  appear  and  answer 
the  Plaintiff's  Bill.     Dubois  and  Hole,  2  Vern.  613. 

8.  Upon  the  Marriage-Treaty,  the  Husband  agreed  that  the  Wife  should  have  her 
own  Fortune  to  her  own  Use,  to  dispose  of  it  as  she  thought  proper  ;  he  afterwards 
running  in  Debt,  was  arrested  by  his  Creditors  ;  and  the  Wife,  in  consideration  of 
their  discharging  the  Action,  gave  her  Note  for  the  Payment  of  the  Money  ;  the 
Creditors  exhibited  a  Bill  against  the  Husband  and  Wife,  and  took  out  Subjmma's 
against  both,  and  actually  served  the  Wife,  but  not  the  Husband,  he  being  at  Hotterdam  ; 
but  neither  the  Husband  nor  Wife  appearing,  an  Attachment  was  t;ikcn  out  against 
both  ;  and  the  Husband  still  keeping  out  of  the  Way,  the  Wife  was  taken  up,  and 
being  moved  to  be  discharged,  Ld.  K.  and  the  Master  of  the  Rolls  held,  that  in  this 
Case  the  Process  was  regular  enough  ;  and  that  the  Husband  was  joined  in  the  Suit 
only  for  Conformity.  Mich.  1711,  Bell  and  Commissary  Hyde.  Prec.  in  Chan.  328, 
and  Gilb.  Eq.  Rep.  83,  S.  C. 

9.  If  the  Wife's  Answer  differs  from  the  Husband's  it  shall  not  prejudice  the 
Husband ;  as  if  she  confesses  a  Trust,  which  he  denies,  1  Chan.  Ca.  For  she  can  be 
no  Witness  against  her  Husband.     [Cole  v.  Gray,]  2  Vern.  79. 

[66]  (I)  Concerning  the  Wife's  Pin-Money  and  P.\r.\phern.\li.\. 

1.  If  by  a  Marriage-Settlement  a  Term  is  created  for  raising  £20  per  Ann.  as  Pin- 
Money,  for  the  Wife's  separate  Use,  which  is  constantly  paid  her  by  the  Husband's 
Steward,  except  the  last  Year  before  the  Husband's  Death  ;  there  being  but  one  Year 
in  Arrear  only,  it  shall  be  paid  ;  but  it  would  be  otherwise  if  it  had  been  in  Arrear 
several  Years.     Trin.  1691,  Offiey  and  Offiey.     Prec.  in  Chan.  26,  S.  C. 

*  2.  The  PlaintiiT's  Relation  (to  whom  he  was  Heir)  allowed  his  Wife  Pin-Money, 
which  being  in  Arrear,  he  gave  her  a  Note  to  this  Purpose  ;  I  am  indebted  to  my  Wife 
£100,  wliidi  became  due  to  her  such  a  Day  ;  after,  by  his  Will,  he  makes  Provision 
out  of  his  Lands  for  Payment  of  all  his  Debts,  and  all  Monies  which  he  owed  to  any 
Person  in  Trust  for  his  Wife  ;  and  the  Question  was  whether  the  £100  was  to  be  paid 
within  this  Trust ;  and  Ld.  K.  decreed  not,  because  in  Point  of  Law  it  was  no  Debt, 
because  a  Man  cannot  be  indebted  to  his  Wife  ;  and  it  was  not  Mfmey  due  to  any 
Trust  for  her.  Hil.  1701,  Cornwall  and  Earl  of  Mounlague.  But  Q.  for  the  Testator 
l(_ioked  on  this  as  a  Debt,  and  seems  to  intend  to  provide  for  it  by  his  Will. 

*  3.  If  a  Woman  has  Pin-.Money,  or  a  separate  Maintenance  settled  on  her.  and 
she  by  Management  or  good  House-wifry  saves  Money  out  of  it,  she  may  dispose  of 
such  Money  so  saved  bv  her  or  of  any  Jewels  bought  with  it,  by  Writing  in  Nature 
of  a  Will,  if  she  die  before  her  Husband,  and  shall  have  it  herself,  if  she  survive  him, 
and  such  Jewels,  d'c.  shall  not  be  liable  to  the  Husband's  Debts.  Pasc.  1692.  Herliert 
and  Herbert ;  and  the  Precedent  of  Sir  Paul  Neat's  Case  cited  to  the  same  Purpose  ; 
the  Wife  allowed  what  she  had  saved  out  of  her  Pin-Money  against  the  Devisee  of  the 
Real  Estate.     Mich.  1691,  MilUs  and  Wikcs. 

i.   If  a  Woman,  on  her  Marriage,  reserves  to  herself  a  Power  of  disposing  of  her 
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Personal  Estate  as  she  thinks  proper,  all  that  she  dies  possessed  of  is  to  be  taken  to  be 
her  separate  Estate,  or  the  Pnnhice  of  it,  unless  the  contrary  tan  be  made  appear, 
and  as  she  has  a  Power  over  the  Principal,  so  she  may  dispose  of  the  Produce  or  Interest. 
Ilil.  1 705,  Gore  and  Knight,  2  Vern.  o3.").    Prec.  in  Chan.  li.'jo.S.  C.    [Bletsow  r.  Sawyer,] 

1  Vern.  245  |244j,  S.  P..  where  it  is  .said,  that  there  had  been  several  Decrees  ratifying 
such  Disposition. 

5.  If  a  Woman,  by  her  Marriage-Articles,  agrees  to  have  no  Part  of  the  Husband's 
Personal  Estate  but  what  he  sliould  give  her  by  Will,  this  bars  her  of  her  Parapher- 
nalia.    Cholmdtj  V.  Cholmelij.  2  Vern.  82. 

6.  The  Husband  de-insed  the  Wife's  Jewels  to  her  for  Life,  the  Remainder  over  to 
his  Son  :  one  Point  of  the  Case  was,  wliether  they  sliould  go  to  the  Administrator 
nf  the  Wife,  being  her  Paraphernalia  :  and  though  it  was  agreed,  that  where  a  Husband 
dies  intestate,  or  does  not  by  Will  disjiose  of  the  Jewels  of  bis  Wife,  she  may  claim  them, 
(in  case  there  be  no  Debts) ;  yet,  as  he  may  devise  {a)  them,  and  as  be  has  in  this  Case 
given  them  to  her  for  Life  only,  and  she  has  not  made  any  Election  or  (^laim  to  them 
as  her  Paraphernalia,  they  cannot  go  to  her  Administrator.     Clergis  v.  Albermarle, 

2  Vern.  245. 

(rt)  That  the  Husband  may  devise  them,  vide  [Hastings  r.  Douglas]  Cro.  Car.  34.'3. 
but  viile  the  Case  of  Tipping  and  Tipping,  Eq.  Ca.  Abr.  Part  2  [4G7,  498,  072],  e  cont\ 

The  Husband's  per.sonal  Estate  being  exhausted  in  Payment  of  his  Debts  ;  and  the 
Wife  having  been  obliged  to  s-uffer  his  Executors  to  dispose  of  her  Paraphernalia  for 
the  same  Purpose,  the  Question  was,  irhether  she  should  lie  permitted  by  Circuity  to  receive 
Satisfaction  out  of  the  Real  Assets  vhich  he  hail  charged  u'ith  Payment  of  his  Debts 
and  which  subject  thereto  he  hud  devised  to  otiters.  Lord  Hardwicke  observed  that  the 
Court  had  decreed  Satisfaction  for  Paraphernalia  out  of  Heal  Assets,  where  real  Assets 
had  descended  and  mentioned  the  Case  of  Tipping  r.  Tipping,  1  Wms.  730  ;  but  he 
said  that  the  Case  so  adjudged  had  gone  a  great  way,  for  that  the  Wife's  Paraphernalia, 
by  the  Old  Lau;  were,  during  the  Husband's  Life,  in  his  Power  ;  and  as  the  Court  had 
not,  in  any  former  Instance,  decreed  the  Wife  Satisfaction,  by  way  of  Circuity,  out  of 
Real  Assets,  against  the  Devisee,  for  her  Paraphernalia,  he  would  not  establish  a  Pre- 
cedent.    Probert  v.  Clifford.  Ambl.  6. 

The  Testator  having  by  Will  empoicered  his  Wife,  whom  he  made  Executrix,  to  raise, 
by  mortgage  of  a  particular  Estate,  a  sufficient  Sum  of  Money  for  Payment  of  his  Debts, 
in  aid  of  his  personal  Estate,  atid  having  devised  to  his  Wife  the  I'se  of  her  Jewels  for 
life,  the  Question  was  whether  the  Wife  was  not  entitled  to  the  Jewels  absolutely,  as 
her  Paraphernalia,  though  the  Personal  Estate  was  not  sufficient  to  pay  the  Debts  ; 
or  whether  they  should  be  applied  before  the  Real  Estates,  charged  with  the  Debts  ;  On 
the  Authority  of  Tipping  i'.  Tipping,  1  Wms.  729,  Lord  Thurlow  decreed  the  Jewels 
to  the  Wife,  in  prejudice  of  ths  Charged  Estate.  Boynton  v.  Parkhurst,  Bro.  [1]  Chan. 
Ca.  576. 

[67]  (K)  Concerning  Aumony  and  Separate  Maintenance. 

\.  If  a  Husband  turns  away  his  Wife,  or  uses  her  with  Cruelty,  by  which  means 
she  is  obliged  to  leave  him.  Chancery  will  upon  her  own,  or  Prochein  Amy's  Apphcation, 
decree  her  a  separate  Maintenance,  suitable  to  her  Degree  and  Quality,  the  Fortune  she 
brought,  and  her  Husband's  Circumstances.  Cary  124.  [Farmer  v.  Compton,]  1  Chan. 
Rep.  4.  S.  P.     [Ashton  );.  Ashton.]  1  Chan.  Rep.  164.  S.  P. 

2.  If  Husband  and  Wife  agree  to  hve  separate,  and  that  the  Wife  shall  have  so  much 
a  Year,  such  Agreement  will  be  decreed  in  Equity.     Nel.  Chan.  Rep.  73. 

3.  If  there  is  a  Decree  for  a  separate  Maintenance,  and  the  Husband  offers  to  be 
reconciled,  and  the  Wife  refuses,  though  the  Court  will  suspend  the  Payment  of  the 
Money,  yet  will  order  all  the  Arrears  to  be  brought  into  Court ;  and  according  as  there 
is  Necessity,  vacate  the  Decree,  or  give  the  Wife  upon  any  ill  Usage,  Liberty  to  resort 
to,  and  have  the  Benefit  of  it.  26  Car.  2  [1675],  Whorewood  and  Whorewoo'd,  1  Chan. 
Ca.  250. 

4.  A  Feme  Covert,  who  had  by  her  Husband's  Consent  £50  ]ier  Ann.  settled  on  her, 
and  who  had.  upon  a  Sentence  in  tbe  Spiritual  Court,  obtained  a  Decree,  for  £50  per 
Ann.  more  for  Alimony,  suggests  by  her  Bill,  that  her  Husband  had,  on  purpose  to 
tlefraud  her,  procured  the  Tenants  to  surrender  their  Estates  on  which  the  said  Rent 
was  reserved,  &c.  and  prayed  that  the  Rent  might  be  made  good  to  her  by  the  Decree 
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of  this  Court ;  but  it  being  insisted  for  the  Defendant  that  the  Settlement  of  the  said 
Rent  was  only  in  Trust  for  the  Husband,  and  that  in  the  Deed  there  was  not  any  trust 
declared  for  the  Wife,  and  that  she  was  a  very  lewd  Woman,  and  had  eloped,  and  her 
Husband  offering  in  his  Answer  to  take  her  again,  Ld.  Chan,  would  make  no  other 
Order  in  it,  but  that  the  Husband  should  .stand  in  the  Place  of  the  Tenant.s,  and  admit 
the  Kent  payable  by  the  Tenants  to  be  still  in  being  ;  and  she  might  proceed  at  law  and 
recover  the  Rents  there  if  she  could.     Pasc.  1 IJ82,  Mildmay  and  Slildmay,  1  Vern.  53. 

5.  The  Husband  and  Wife  agree  to  part,  and  the  Wife's  Father  agrees,  ujwn  the 
Husband's  giving  him  a  Note  to  pay  back  the  Wife's  Portion  on  demand,  to  save  him 
harmless  from  any  Debts  his  Wife  may  contract,  and  against  all  Demands  for  her 
Maintenance,  &-c.,  the  Wife  with  her  Child,  went  thereupon  and  lived  with  the  Plaintiff', 
her  Father,  and  were  maintained  by  him  ;  and  he  now  brought  his  Bill  to  have  the 
Portion  paid  ;  which  was  decreed,  on  his  giving  Security  to  indemnify  the  Defendant 
again.st  the  Debts  and  Maintenance  of  the  Wife  and  Child,  although  the  Husband  now- 
offered  to  take  his  Wife  home,  and  maintain  her  and  her  Child,  and  to  allow  the  I'laiiitiff 
for  the  Time  past.     Mich.  1700,  Seeling  and  Crauiey,  2  Vern.  .380. 

(5.  If  by  Marriage  Articles  i'GOOO  Part  of  the  Wife'.s  Portion,  is  agreed  to  be  invested 
in  Land,  and  settled  in  Trust  for  the  Husband  for  Life,  then  to  his  Wife  for  Life.  Re- 
mainder as  a  Pro\'ision  for  younger  Children,  Remainder  to  the  Husband  in  Fee  :  and 
the  Husband  by  his  Cruelty  forces  his  Wife  to  live  separate  from  him  ;  the  Court  will 
decree  the  Interest  of  the  i'GOOO  to  be  paid  the  Wife  for  her  separate  Maintenance,  till 
Cohabitation,  there  being  no  Issue,  the  Money  lying  dead  ;  and  it  being  a  Trust  which 
is  properly  [68]  to  be  directed  by  this  Court.  Pasc.  1705,  Oxenden  and  Oxenden,  2 
Vern.  493.     Gilb.  Eq.  Rep.  1  ;  Pre.  Chan.  239. 

7.  A  Wife  having  been  used  with  Cruelty  by  her  Husband,  becomes  intitled  to 
£3000  as  her  Share  of  her  Mother's  Personal  E.state,who  died  intestate ;  and  it  was 
decreed  that  the  Wife  should  have  the  Interest  of  it  for  her  sej)arate  Use,  and  then  to 
the  Husband,  if  he  survived  ;  and  afterwards  the  Principal  to  be  paid  the  Issue  ;  and 
if  no  Issue,  then  to  the  Survivor  of  the  Husband  or  Wife.  Pasc.  1711,  Nicholls  and 
Danrers,  2  Vern.  671.  The  Reporter  adds  a  Memorandum,  that  the  Husband  had 
given  a  Xotc  to  his  Wife,  that  if  lie  should  again  use  her  ill.  she  should  have  her  Share 
of  her  Mother's  Estate  to  her  own  Use.  Vide  [Williams  r.  Callow]  2  Vern.  752,  a 
separate  Maintenance  decreed  a  Wife. 

8.  A  Bill  was  brought  to  subject  the  Defendant's  Jointure  to  the  Payment  of  her 
Debts,  which  she  contracted  whilst  she  had  a  separate  Maintenance  from  her  Husband. 
Per  Ld.  Chan,  had  the  separate  Maintenance  continued,  there  would  have  been  some 
Reason  to  follow  that,  and  make  it  liable  ;  but  that  being  at  an  End,  there  is  no  Reason 
that  the  Jointure  should  be  liable  ;  and  the  Bill  was  dismissed  ;  and  the  rather  because 
the  Executor  of  the  Husband,  who  might  have  paid  the  Money,  was  not  made  a  Part}-. 
Pasc.  1685,  Kenge  and  Belaial,  1  Vern.  236.  l^ied  ride  Compton  v.  CoUinson,  2  Bro. 
Ch<i  n.  Ca.  384,  385,  cit.  ante  65. 

i).  A  Woman  who  has  a  separate  Maintenance,  may  dispose  of  what  she  saves  out 
of  it  by  Will.  [Georges  v.  Chancie,]  To//!-.  97;  [Piidgeon  v.  Pridgeon,]  1  C/wn.  Ca. 
118,  S.  P. ;  Nel.  Chan.  Sep.  56,  S.  P.  ;  [Bletsow  v.  Sawyer,]  1  Vern.  245  [244],  S.  P. ; 
Vide  Gage  and  Lister  or  Leicester,  Eq.  Ca.  Abr.  Part  2  [1 72]. 

(L)  What  Right  svrmves  to  either  of  them,  or  their  Represent.\tives, 
BY  the  Dissolution  of  the  .M.\rri.\ge. 

1.  If  Baron  and  Feme,  have  a  Decree  for  Money,  in  the  Right  of  the  Feme,  and  then 
the  Baron  dies,  the  Benefit  of  the  Decree  belongs  to  the  Feme,  and  not  to  the  Executor 
of  the  Husband  :  Certified  by  Hyde.  C.  J.,  and  his  Certificate  confirmed  by  Ld.  Chan. 
Mich.  15  Car.  2  [1663],  Nanney  and  Martin.  1  Chan.  Ca.  27. 

2.  If  Money  is  left  in  a  Trustee's  Hands,  for  the  Benefit  of  a  Feme  Covert,  and  the 
Husband  dies,  it  shall  go  to  the  Feme,  and  not  to  the  Executors  of  the  Husliand.  he 
having  made  no  Disposition  of  it  in  his  Life-time.  Decreed  Pasc.  1683,  Twisden  and 
Wise,  1  Vern.  161. 

3.  The  Husband,  in  Consideration  of  £500  Portion.  Part  in  Lands  and  Part  in  Bonds, 
owing  to  the  Wife,  settles  a  Jointure  of  £45  per  Ann.  and  the  Husband  dying  before 
any  Fine  levied  of  the  Lands,  or  Alteration  of  the  Bonds,  the  Creditors  of  the  Husband 
sue  the  Widow  and  the  Executor  of  the  Husband  ;  and  it  was  held  tliough  there  was 
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not  sufScient  Personal  Estate  besides,  that  as  these  Securities  remained  unaltered,  and  as 
the  Law  had  cast  tliom  on  tlie  Widow,  Equity  could  not  take  them  from  her  ;  though 
it  was  urged  that  the  Wife  had  a  Jointure  settled  on  her  adequate  to  the  Portion. 
Trin.  1(J88,  Lister  and  Lister,  2  Vern.  G8,  Freem.  102. 

4.  But  if  upon  an  Intermarriage  between  A.  and  B.,  who  has  an  Estate  in  Land, 
and  a  Fortune  in  .Money,  and  who  are  both  Infants,  [69]  an  Act  of  Parliament  is  ob- 
tained for  settling  a  Jointure  on  B.  the  Wife,  in  Bar  of  Dower ;  provided  that  the 
Jointure  shall  cease,  if  the  Wife,  when  of  Age,  does  not  settle  her  Land,  &c.  but  nothing 
is  said  as  to  the  Personal  Estate,  and  Part  of  the  Fortune  is  a  Mortgage  of  £1300  taken 
in  a  Trustee's  Name,  though  the  Wife,  when  she  came  of  Age,  settled  her  own  Land 
only  ;  yet  the  Husband  dying,  the  Mortgage  shall  go  to  the  Executors  of  the  Husband, 
and  shall  not  survive  to  the  Wife  as  a  Ghose  in  Action.  Decreed  1705,  Blois  and 
Countess  of  Hereford,  2  Vern.  501.  And  Ld.  K.  laid  it  down  as  a  Rule,  that  in  all 
Cases,  where  a  Man  makes  a  Settlement  equivalent  to  the  Wife's  Portion,  it  shall  he 
intended  that  he  was  to  have  the  Portion,  though  there  is  no  Agreement  for  that 
Purpose.  Note  :  This  was  a  Chose  in  Action  in  Equity,  and  some  Stress  laid  on  that, 
though  it  does  not  appear  by  this  Report.  (Note  :  In  Salwey  v.  Salwey,  Ambl.  692, 
this  is  called  by  Aston,  Ld.  Commis.,  a  strange  report.) 

5.  If  a  Man  marries  a  Woman  intitled  to  a  Mortgage  in  Fee,  and  after  Marriage 
assigns  his  Interest  in  the  Mortgage  to  Trustees  to  call  in  the  Money,  and  lay  it  out 
in  Land  to  be  settled  on  the  Husband  and  Wife  and  their  Issue,  Remainder  to  the 
Heirs  of  the  Husband;  and  the  Husband  and  Wife  die  without  Issue,  tiiis  Mortgage 
being  a  Chose  in  Action,  shall  go  to  the  Executor  of  the  Wife,  and  not  to  the  Executor 
of  the  Husband.  Decreed  Mick.  1700,  Burnet  and  Kinnaston,  2  Vern.  401.  2  Freem. 
239,  S.  C.  Free,  in  Chan.  118,  S.  C.  Vide  2  Vern.  502. 

6.  A.  being  indebted  to  a  Feme  Covert  becomes  a  Bankrupt ;  the  Husband  pays 
a  Contribution,  and  dies  before  any  Distribution,  and  then  the  Wife  died  ;  and  it 
was  held  that  the  Executors  of  the  Wife  were  intitled  to  the  Dividend,  re-paying  to 
the  Husband's  Executors  what  had  been  paid  for  Contribution  ;  for  the  Husband 
paying  Contribution,  does  not  alter  the  Property  of  the  Bond.     Anon.  2  Vern.  707. 

7.  But  if  a  Sum  of  Money  is  awarded  the  Husband,  which  he  is  intitled  to  in  Right 
of  his  Wife,  and  the  Husband  dies  before  it  is  paid,  it  will  go  to  his  Executors,  and  not 
survive  to  the  Wife,  the  Award  being  a  Sort  of  Judgment  which  has  changed  the 
Property.     Fasc.  1686,  Oglander  and  Baston,  1  Vern.  3'.)6. 

If  there  be  a  Bond  Debt  due  to  the  ^Yife,  the  Hustxind  may  sue  alone  without  joining 
his  Wife ;  but  in  case  the  Wife  was  joined  in  the  Action,  and  Judgment  is  recovered, 
tlie  Judgment  will  survive  to  the  Wife ;  though  had  slie  not  been  joined,  it  would  have 
gone  to  tlie  Executor  of  the  Husband.    Ibid. 

8.  If  a  Man  marries  an  Orphan  of  London,  who  dies  before  Twenty-one,  yet  her 
Share  shall  survive  to  the  Husband,  and  shall  not  go  to  the  other  Children.  Fouke 
V.  Lewen,  1  Vern.  88. 

9.  If  an  inheritrix  carves  out  a  Term  for  1 000  Years  to  Trustees,  and  she  and  her 
intended  Husband  declare  the  Trust  to  be  for  the  Husband  for  Life,  and  after  his  Death 
for  the  Wife  and  her  Heirs  ;  and  afterwards  the  Husband  and  Wife  by  Fine  sur  concess. 
grant  a  Term  of  twenty-one  Years,  reserving  the  Rent  to  the  Husband  and  Wife  and 
the  Heirs  of  the  Wife  ;  yet  the  Administrator  of  the  Wife  shall  not  have  the  Benefit 
of  the  Rent  reserved.     Saunders  v.  Beale,  2  Vern.  62. 

10.  If  one  dies  intestate,  leaving  a  Daughter,  the  Wife  of  /.  S.  and  the  Daughter 
dies  before  any  Distribution  made,  and  then  the  Husband  also  dies,  before  any  Dis- 
ti-ibution  made,  and  before  Administration  taken  to  his  Wife,  the  Share  of  the  Daughter 
shall  go  to  the  Administrator  of  the  Husband,  and  not  to  her  Administrator  ;  but  the 
Reporter  refers  to  the  Decree.     Mich.  1693,  Cary  and  Taylor,  2  Vern.  302. 

11.  Baron  and  Feme  Jointenants  for  their  Lives,  Baron  sows  the  Lands,  and 
dies  before  Severance ;  and  the  Question,  was  whether  the  Wife,  or  Executor  of  the 
Husband,  should  have  the  Corn  ;  and  the  Court  proposed  that  each  should  take  a 
Moiety,  which  was  agreed  to.     Bowney's  Case,  2  Vern.  322. 

[70]  12-  A.  purchases  a  Walk  in  a  Chase,  and  takes  the  Patent  to  liimself  and  to  his 
Wife,  and  J.  S.  during  their  Lives  and  the  Life  of  the  Survivor ;  the  Husband  dies 
indebted,  yet  the  Wife  was  decreed  the  Benefit  of  the  Patent  during  her  Life,  for  she 
cannot  be  a  Trustee  for  her  Husband ;  but  after  her  Death  J.  S.  is  to  be  a  Trustee 
for  the  Husband's  Executor.     Trin.  1688,  Kingdome  and  Bridges,  2  Vern.  67. 
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1.3.  If  the  Husband  lends  out  Money  in  the  Names  of  himself  and  his  Wife  upon 
Mortgages  and  Bonds,  and  dies,  the  Wife  is  intitled  to  the  Money  by  Survivorship,  if 
there  are  sufficient  Assets  besides  to  pay  the  Husbands  Debts.     Trin.  1712,  Christ's 

Hospital  and  Biidgin,  2  Vern.  683.      Vide  Copping  and Eq  Ca  Abr  Pt   2 

[139]  for  S.  P.  i    -    .         .      . 

14.  The  PlaintifT's  Grandfather  was  Tenant  for  Life  of  a  Farm,  and  the  Inheritance 
was  in  tlie  Plaintiff's  Father,  to  whom  he  is  Heir ;  on  the  Marriage  of  the  Plaintiff's 
Father  with  the  Defendant,  who  had  a  Portion  of  £300  in  her  Brother's  Hands,  and 
secured  by  his  Bond  to  her,  the  Father  and  Grandfather  join  in  settling  this  Farm 
upon  the  Defendant  for  her  Jointure  ;  and  this  Settlement  is  expressed  to  be  made 
in  consideration  of  £100  paid  to  the  Grandfather  for  the  Marriage  Portion  of  the  De- 
fendant, which  £100  was  paid  to  him  accordingly  by  her  Brother;  the  Marriage 
took  Effect,  and  the  Defendant's  Husband  died  indebted  in  several  Bonds  wherem 
he  and  his  Heirs  were  bound  ;  and  Actions  were  brought  against  the  Plaintiff,  as  his 
Heir  on  the  said  Bonds,  to  subject  the  Real  Estate  descended  to  the  Payment  of' them  ; 
and  he  brought  his  Bill  to  have  the  remaining  £200  of  the  Portion  applied  in  Discharge' 
of  these  Debts  ;  which  was  decreed  by  the  Master  of  the  Rolls  ;  but  upon  an  Appeal 
to  Ld.  Chan,  the  Decree  was  reversed,  and  held,  that  it  survived  to  the  Wife  ;  though 
he  said,  that  if  the  Settlement  had  been  in  consideration  of  the  whole  Poi'tion,  and  had 
been  equivalent  to  it,  it  must  have  gone  to  discharge  the  Husband's  Debts.  Mich. 
1697,  Cleland  and  Cleland.  Free,  in  Chan.  63,  S.  G.  Vide  [Blois  v  Hereford! 
2  Vern.  502. 

15.  Richard  Middleton,  upon  a  Marriage-Treaty  with  Barbara  ^^'ynn,  agrees, 
in  consideration  of  £1250  Portion  secured  to  her  by  Bond  from  her  Brother,  to 
clear  his  Estate,  being  £70  per  Annum,  of  Incumbrances  that  were  then  upon  it,  within 
six  months  after  the  Marriage  should  be  had  ;  and  for  every  £100  he  should  receive 
to  settle  £10  per  Ann.  on  her  for  a  Jointure,  and  to  settle  Lands  on  the  first  and  other 
Sons  of  that  Marriage  ;  Barbara  was  no  Party  to  these  Articles,  the  Marriage  takes 
Effect ;  Barbara  dies  within  the  six  Months  without  Issue  ;  Richard,  on  a  Second 

Marriage  with  one  Dorothy ■,  who  had  a  Portion  of  £1600  in  Trustees  Hands, 

by  Articles  agrees  to  lay  out  £1250  he  was  intitled  unto  in  Right  of  his  first  Wife ; 
and  this  £1600  when  received,  in  the  Purchase  of  Lands,  to  be  settled  on  Dorothy  for 
a  Jointure,  and  for  a  Provision  for  the  Issue  of  that  Marriage  ;  which  Marriage  after 
takes  Elfect,  and  then  Richard  dies  before  he  had  got  in  either  of  the  Portifins  ;  and 
Ld.  K.  decreed  it  to  the  Representatives  of  Richard  ;  and  that  it  should  not  survive 
to  the  Administrator  of  the  first  Wife,  ho  being  a  Purchaser  by  his  Agreement  to  dis- 
incumber  his  Estate  ;  and  being  in  no  Default,  the  Wife  dying  within  the  six  Months, 
which  prevented  the  Maldng  the  Settlement.  Pasc.  11 11,  Meredith  and  Wynn.  Prec. 
in  Chan.  312,  S.  C,  and  Gilb.  Eq.  Rep.  170,  S.  G.,  under  the  Name  of  Meredith 
and  Wynn. 

A  Copyholder  for  life,  where  tliere  was  a  Widoio's  Estate  by  Custom,  agreed  to  sell 
his  Estate,  and  entered  into  Bond,  that  the  Purcliaser  should  enjoy.  This  did  not  bind  the 
Widoiv,  who  shall  have  her  customary  Estate.     Musgrave  v.  Dashwood,  2  Vern.  45,  03. 

A  Copyholder  for  Lives,  where  there  was  a  customary  Right  in  the  Vtidow,  to  enjoy 
for  Life  the  ivliole  Estate  of  ivhich  her  Husband  .should  die  seised,  articled  for  the  Sale 
of  his  Copyhold  for  valuable  Consideration,  but  died  before  it  was  actually  surrendered. 
The  Question  was  whether  the  Widow's  Right  to  Iier  Free-Bench  teas  bound  by  the  Articles. 
By  Lord  Hanlwicke,  where  there  is  an  Agreement  for  the  Sale  of  a  Copyhold  Estate, 
tlie  Court  will  Decree  Performance,  even  against  the  Assignees  of  the  Seller,  ivho  i,s  become 
a  Bankrupt ;  so  against  an  Heir  at  Law.  H,  appears  to  me  to  be  a  strong  Equiti/,  that 
the  Widow  should  be  bound  as  well  as  tlie  Heir.  The  Case  of  Musgrave  v.  Dashwood 
is  ill  reported  and  not  an  Authority  sufficient  for  me  to  ground  my  Judgment  on  it. 
No  State  of  it  appears  in  the  Register's  Book.  My  Opinion  m  tliat  the  Purcluiser  is 
entitled  to  have  Relief  against  the  Widow.  Hinton  v.  Hinton,  Ambl.  277.  Note  : 
the  Reporter  says  Lord  Hardwicke's  reasoning  was  looked  on  by  the  Bar  to  be  imperfect, 
and  against  their  Sentiments.  ' 

A  Woman,  entitled  to  a  Rent-Charge,  marries,  and  at  Iier  Husband's  Death  tliere 
are  Arrears  due.  Per  Bathurst  and  Aston,  Lds.  Gommis.  There  is  no  doubt  that 
Arrears  survive,  and  here  being  no  expressed  or  implied  Intention  of  the  Parties,  that 
the  Husband  should  have  these,  they  shall  go  to  the  Wife,  notwithstanding  she  /jos  a 
Settlement.     Salwey  r.  Salwey,  Amhl.  692. 
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[71]  CAP  XII. 

Bill. 

(A)  By  wlioni  it  may  lie  brought. 

(B)  Who  are  to  be  Partie.'!  to  it. 

(C)  Matters  proper  for  a  Bill  in  Equity. 

(D)  Bills  of  i)iscovery  ;  and  herein  of  what  Things  there  shall  be  a  Discovery. 

(E)  Bills  quia  Timet,  in  what  Cases  proper. 

(F)  Bills  of  Peace  to  prevent  Multiplicity  of  Suits. 

(G)  Cro.ss-Bills. 

(H)  Supplemental  Bill. 

(I)    Bills  of  Interpleader. 

(K)  Certiorari  Bilk 

(L)  Bills  of  Review  and  Reversal. 

(M)  Bills  original  after  a  Decree. 

(N)  Bill  taken  jrro  confesso. 

(A)  By  ^vlIOM  it  il\y  ce  brought. 

1.  The  King  may  sue  in  Chancery  for  Equity.     1  Rol.  Alir.  373. 

2.  The  Chancellor  himself  may  sue  or  be  sued  in  Equity,  but  he  cannot  make  a 
Decree  in  his  own  Cause.     Ibid. 

3.  If  an  Alien  purchases  Lands  in  the  Name  of  another,  admitting  the  King  is 
intitled  to  the  Trust  ;  yet  he  must  sue  in  Equity  to  have  it  executed.     1  h'ol.  Abr.  194. 

4.  The  Church-wardens  may  join  with  a  poor  Person  who  is  chargeable  to  the 
Parish.     March  90. 

5.  A  Bill  may  be  brought  in  Behalf  of  an  Infant  in  Ventre  sa  Mere,  and  an  In- 
junction obtained  to  stay  Waste.     [Musgrave  r.  Parry,]  2  Vern.  711. 

[72]  •'•  Any  one  may  bring  a  Bill  as  Prochein  Amy  to  an  Infant  without  his  Consent, 
because  it  is  at  his  Peril  that  he  brings  it,  to  be  answerable  for  the  Event  ;  but  none 
can  bring  a  Bill  in  the  Name  of  a  Feme  Covert,  as  her  Prochein  Amy.  without  her 
C'onsent ;  and  if  such  Bill  be  brought,  upon  her  Affidavit  of  the  Matter  it  will  be  dis- 
missed ;  agreed  by  the  Court.  Mich.  1713,  Andrews  and  Cradock.  Prec.  in  Chan. 
37C),  and  Gilb.  Rep.  36,  S.  C. ;   Vide  post,  f.  75. 

(B)  Wn(i  .\RE  TO  BE  Parties  to  it. 

1 .  If  a  Man  grants  a  Rent-Charge,  and  afterwards  sells  the  Lands  by  Parcels,  and 
the  Grantee  .sues  for  the  Rent,  he  must  make  all  the  Purchasers  Parties.  Gary  3, 
33,  S.  P. 

(If  Two  or  more  have  a  Joint  Interest,  regularly  they  must  be  all  Parties  to  the  Bill ; 
so  if  Two  or  more  are  liable  to  a  Demand  you  cannot  proceed  against  one  alone.  2  Vern. 
1!)5.  So  all  Executors,  Trustees,  or  their  Representatives,  are  to  be  made  Parties; 
but  this  rule  may  be  dispensed  with,  if  any  of  them  are  not  amenable,  or  if  they  have 
stood  out  Process  to  a  Sequestration.) 

2.  But  in  case  of  a  Charity,  it  is  not  necessary  that  all  the  Tertenants  should  be  made 
Parties,  for  the  Charity  shall  not  be  put  to  that  Difficulty  ;  but  the  Tertenants  may, 
if  they  seek  a  Contribution,  undertake  to  make  them  parties  to  the  Information,  or 
help  themselves  bv  such  Course  as  they  shall  think  fit.  [Att.-Gen.  v.  Shelly,]  1  Salk. 
1C)3.  {Vide  Attorney  General  and  Wylmrgh  <£:  at',  Abr.  En.  Part  2  [167,"  192,  397, 
032],  S.  P.) 

3.  If  there  be  an  Agreement  in  a  Parish,  by  a  Vestry  Order,  that  £100  per  Ann. 
should  be  paid  to  A.  for  a  Lecture  in  the  Parish,  in  a  Bill  for  the  Recovery  thereof, 
all  the  Parties  to  the  Order  must  be  made  Defendants  ;  otherwise  it  cannot  be  decreed. 
Mich.  15  Car.  2.  Henchman  and  Ayer,  Hard.  333. 

4.  The  Bill  being  to  have  an  Account  of  a  Trust,  the  Defendant  pleaded,  that  he 
was  intrusted  for  three  Children,  ris.  for  the  Plaintiff  and  liis  two  Brothers  ;  and  that 
the  other  two  not  being'  made  Parties  to  the  Suit,  he  was  not  bound  to  answer  ;  for 
otherwise  he  might  be  thrice  called  to  an  Account  for  the  same  Matter  ;  and  the  Plea 
was  allowed.     Alich.  1682,  Hanne  and  Stevens,  1  Vern.  110. 
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5.  But  if  A.  devises  several  Legacie.s  to  B.  C.  and  D.  and  that  if  hi.s  Estate  fell  short, 
each  to  abate  in  Proportion;  but  if  it  increased,  tliat  each  Lepu-y  sliould  increase 
in  Proportion  ;  in  this  Case  one  alone  may  sue  for  hi.s  Legacy  ;  and  it  is  not  necessary 
tiiat  the  other  Legatees  should  be  made  Paities.  Mich.' M  Car.  2,  Haycock  and 
Haycock,  2  Chan.  Ca.  124.  Though  one  I^egatee  may  sue,  yet  if  the  Residue  of  the 
Personal  Estate  be  devised  to  three,  (J.  wjiether  one  of  them  may  alone  sue  for  his 
Part ;  and  ride  Nel.  Chan.  Rep.  2-13,  whci-e  it  is  held  that  he  cannot. 

6.  If  a  Bill  be  exhibited  against  the  Sheriff'  and  Plaintiff'  at  Law,  to  be  relieved 
against  a  Bail-Bond  assigned  by  Fraud  by  the  Sheriff ;  let  the  Proof  of  the  Fraud  be 
never  so  strong,  yet  if  the  Plaintiff  at  Law  is  not  served  with  an  Order  to  answer,  so 
as  to  be  made  a  Party,  the  Plaintiff  can  have  no  relief  :  Ordered  by  the  Ma.ster  of  the 
Rolls.     Mich.  1682,  Israeli  and  Narbourne,  1   Vern.  87. 

7.  A  Bill  being  exhibited  for  Discovery  of  a  Bankrupt's  Estate,  the  Defendant 
demurred  thereto,  because  the  Bankrupt  was  not  made  a  Party ;  and  the  Demurrer 
was  allowed.     Hil.  1688,  Sharp  and  Gamon.  2  Vern.  32. 

[73]  8-  Upon  a  Bill  for  a  specifick  Performance  of  a  Covenant  under  Hand  and 
Seal  with  A.  for  the  Benefit  of  B.  A.  must  be  made  a  Party  to  the  Suit  ;  but  if  it  had 
been  only  a  Promise,  either  A.  or  B.  might  have  brought  the  Action,  according  to  the 
Casein  (Rolls  versus  Yates,  177)   Yelvertons  Reports,  Hil.   1638.     Cooke  And.  Cooke, 

2  Vern.  36. 

9.  If  a  person  claims  any  Thing  due  from  the  Testator,  the  Executor  must  be  made 
a  Party.  [Griffith  v.  Bateman,]  Rep.  in  Chan.  Temp.  Finch  334.  All  Executors  must 
sue  and  be  sued.     [Ofiley  v.  Jenney.]  3  Chan.  Rep.  92. 

10.  If  a  Legatee  of  a  Term  sues  for  it,  he  must  make  the  Executor  a  Party,  although 
lie  alledges  he  has  his  Assent.     Moor  and  Blagrave,  1  Chan.  Ca.  277. 

11.  So  if  an  Executor  does  actually  release,  yet  he  must  be  made  a  Party  to  the 
Suit.     Hil.  1681,  Smithby  and  Hinton.  1  Vern.  31. 

12.  But  if  the  Plaintiff  sues  one  Executor,  and  alledges  in  his  Bill  tliat  he  does 
not  know  who  the  other  Executor  is,  and  prays  a  Discovery,  this  will  be  no  Cause  of 
Demurrer;  ruled  il/ic/;.  1682,  Boicyer  and  Covert,  1  Vern.  9-5. 

13.  In  a  Bill  to  be  relieved  touching  a  Lease  for  Years,  or  other  personal  Duty 
against  Executors,  though  the  Executors  be  but  Executors  in  Trust ;  yet  it  is  not 
necessary  to  make  the  Cestuy  que  Trusts,  or  Residuary  Legatees,  Parties.  Anon.  1 
Vern.  261.     S.  P.  Laivson  r.  Barker,  and  Lore  v.  Jacomb,  Bro.  Chan.  Ca.  303. 

14.  In  a  Bill  to  be  relieved  against  an  Award  made  by  some  of  the  Members  of  the 
East-India  Company,  touching  the  Quantum  of  Freight  due  to  the  Plaintiff"  from  the 
Company  ;  the  Arbitrators,  and  some  of  the  particular  Members  being  made  Defendants, 
they  demurred  to  the  whole  Bill,  because  the  Plaintiff  could  have  no  Decree  again.st 
them  ;  and  their  Answers  would  be  no  Evidence  against  the  Comjiany  ;  and  the 
Plaintiff  might  examine  them  as  Witnesses.  And  the  Demurrer  was  allowed  without 
putting  them  to  answer  as  to  Matters  of  Fraud  and  Contrivance.  Trin.  1700, /Ir. 
Steward  and  The  East-India  Company,  2  Vern.  380. 

15.  If  any  one  sue  in  Chancery  an  Executor  of  an  Obligor  to  discover  Assets,  all 
the  Obligors  must  be  made  Parties,  that  the  Charge  may  lie  equal.  [Blois  r-  Blois,] 
2  Vent.  348.  The  Reporter  adds  a  Quaere,  Whether  the  Principal  may  not  be  sued 
without  those  who  are  bound  as  Sureties.  Vide  Nel.  Chan.  Rep.  10.5,  where  it  is  held 
not  to  be  necessary  to  sue  all  the  Obligors  ;  and  that  any  one  who  is  compelled  to  pay 
the  Money,  may  compel  the  others  to  contriinue. 

16.  But  it  is  clear,  that  if  a  Judgment  be  had  at  LkIw  against  one  Obligor,  you 
may  sue  the  Executor  of  him  alone  to  discover  Assets,  iVc.  because  the  Bond  is  drowned 
in  the  Judgment.     2  Vent.  348.  2  Chan.  Ca.  29,  S.  P. 

17.  If  one  of  the  Defendants  is  prosecuted  to  a  Sequestration,  the  Cause  may  be 
carried  on  without  him.     Mich.   1699,  Parker  and  Blackburne,  Free,   in  Chan.  99. 

*  18.  The  Plaintiff  being  Residuary  Legatee,  brought  this  Bill  against  the  Defendant, 
who  was  one  of  the  Executors  (without  his  Co-executor,  who  was  Iwvond  Sea)  to  have 
an  Account  of  his  own  Receipts  and  Payments  :  The  Defendant  insisted,  that  his  Co- 
executor  ought  to  be  made  a  Party  :  but  Ld.  Chan,  ordered  the  Cause  to  go  on,  and 
said.  That  if  any  Thing  appeared  difticult  on  the  Account,  the  Court  would  take  c;ire 
of  it.  And  as  a  Bill  may  be  brought  against  one  Factor  without  his  Co-factor,  being 
beyond  Sea,  that  the  same  Reason  lulil  here.  Mich.  1698,  Couslad  and  Cely  [Pre. 
Cli.  83]. 
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[74]  *  I'J.  Barnard  SjMrk,  in  16G1,  made  liis  ^^■ill,  and  amongst  other  Legacies 
devised  an  Annuity  of  i'l'O  per  Ann.  to  B.  to  be  paid  Quarterly,and  gives  other  Legacies  ; 
and  then  has  this  Clause,  All,  the  rest  of  my  Real  and  Personal  Estate  not  before  be- 
queathed {my  Debts  being  paid)  I  give  to  my  Brother  John  Spark,  and  makes  him  sole 
Executor  ;  and  he  paid  the  Annuity  several  Years,  and  made  his  Will,  and  charged 
all  his  Real  and  Personal  Estate  with  this  Annuity,  and  devised  all  his  Real  and  Personal 
Estate  in  Englaiul  (Part  of  wliich  was  the  Estate  of  Barnard)  to  liis  two  Daughters, 
who  were  r)efendants  ;  and  all  his  Real  and  Personal  Estate  in  Barbadoes  to  his  two 
other  Daughters  that  lived  in  Barbadoes,  and  were  no  Parties  to  this  Suit  :  The  two 
Daughters  here  paid  tlie  Annuity  several  Years,  but  then  stopt  Payment,  on  Pretence 
that  the  Words  of  Barnard's  Will  did  not  charge  .his  Real  Estate  with  this  Annuity  ; 
or  if  they  did,  yet  the  Personal  Estate  ought  to  be  first  exhausted,  which  did  not  appear 
to  be  :  And  the  Real  and  Personal  Estate  in  Barbadoes  being  equally  liable  by  the 
Will  of  John,  tlie  Daugliters,  who  have  those,  ought  to  be  made  Parties,  for  tliey  might 
have  made  Satisfaction  ;  or  however,  they  ought  to  have  been  before  the  Court,  that 
the  Defendants  might  at  the  same  Time  have  a  Decree  against  them  to  pay  their  Pro- 
portion ;  for  though  at  Law  the  Party  may  take  his  Remedy  against  which  lie  pleases, 
yet  in  Equity  all  must  be  Parties,  that  Right  may  be  done  to  all  at  the  same  time.  On 
the  other  Side  it  was  said,  admit  it  to  be  so,  in  case  it  may  be  easily  done,  yet  it  is 
impracticable  in  this  Case,  and  therefore  ought  not  to  be  required  ;  and  so  held 
lA.  K.  and  that  the  Lands  were  charged  by  Barnard's  Will  ;  and  if  any  Satisfaction 
has  been  made  by  those  in  Barbadoes,  it  lay  on  the  Defendant's  Part  to  shew  it.  Pasc 
1702,  Quintine  and  Yard. 

*  20.  Sir  Edmund  Fortescue,  in  the  Year  1664,  settled  his  Estate  upon  Poicel, 
Glemlale,  and  Harris,  in  Trust  to  pay  his  Debts  in  the  first  place,  then  to  pay  such 
Portions  as  he  should  give  to  his  Children,  and  lastly,  his  Legacies  ;  and  the  Over- 
plus to  be  laid  out  in  a  Purchase  in  Trust  for  the  first  Son,  and  the  Heirs  of  his  Body, 
and  so  for  the  second,  &c.,  and  for  want  of  such  Issue,  in  Trust  for  himself  and  his 
Heirs  ;  the  Plaintif?,  his  Granddaughter  and  Heir  at  Law,  on  whom  the  Trust  devolved, 
brouglit  her  Bill  against  the  Administrator  and  Heir  at  Law  of  Harris  (Parcel,  Glendale, 
and  Harris  being  dead)  to  discover  some  Lands  purchased  with  the  Overplus  Money 
by  Harris,  who  had  formerly  been  a  Servant  in  Sir  Edmund's  Family,  and  who  alone 
had  transacted  the  Trust.  To  which  it  was  objected,  that  the  Representatives  of  the 
other  Trustees  ought  to  have  been  before  the  Court  ;  but  the  PlaintiiY  insisting  only 
to  have  an  Account  of  what  came  to  the  Proper  Hands  of  Harris,  and  of  his  Receipts 
and  Disbursements  only,  and  not  of  any  Joint-Receipts  or  Transactions  by  him,  with 
the  other  Trustees  ;  the  Objection  was  over-ruled.  Hil.  9  Ann.  Lady  Selyard  and 
TIm  Executors  of  Harris  <£•  aV. 

Wliere  there  are  more  Mortgagees  than  one,  being  Joint-Tenants,  one  cannot  bring 
a  Bill  to  foreclose,  without  making  tlie  others  Parties.  Lowe  v.  Morgan,  [1]  Bro.  Chan. 
Ca.  .368. 

VtJiere  tlie  Committee  of  a  voluntary  Society  enter  into  Engagements  on  the 
behalf  of  the  whole  Society  ;  in  a  Bill  by  any  Person,  with  whom  they  hare  entered  into 
such  Engagements,  it  is  sufficient  to  make  tlte  Committee  Parties,  without  including 
the  oilier  Members  of  the  Society.     Cullen  v.  Queensberry,  [1]  Bro.  Chan.  Ca.  101. 

Vi'here  the  Personal  Representative  is  merely  a  formal  Party,  the  Cause  shall  go 
on,  though  he  be  not  before  the  Court  ;  and  he  may  afterwards  be  brought  before  the 
Master,  if  a  Decree  be  made.     Vide  Fletcher  v.  Ashburner,  [1]  Bro.  Chan.  Ca.  498. 

In  a  Bill  by  a  second  Mortgagee,  to  redeem  the  first  Mortgage,  tlie  Mortgagor,  or 
his  Heir,  must  be  before  the  Court.  If  the  Heir  be  abroad,  tlie  Court  cannot  proceed. 
Fell  V.  Crown,  2  Chan.  Ca.  276.  Note  :  In  this  Case,  it  being  suggested,  that  the  Heir 
was  expected  to  be  soon  in  England ;  Lord  Thurlow  ordered  the  Cause  to  stand  over. 

In  a  Bill  against  a  Trustee,  who  has  assigned  his  Trust,  his  Assignee  ought  to  be 
made  a  Party,  an/I  the  Decree  shall  be  against  the  Assignee  in  the  first  Place  :  and 
the  original  Trustee  shall  be  decreed  to  stand  as  a  Security,  for  having  broken  the  Trust. 
Burt  V.  Dennet,  2  Bro.  Chan.  Ca.  225. 

Dr.  Radcliffe,  by  his  VtUl,  devised  his  Manor  of  L.  and  all  other  his  Lands  and 
Hereditaments  in  Yorkshire,  to  his  Executors  and  their  Heirs,  in  trust  to  pay  the  Salaries 
of  two  travelling  Physicians,  and  to  pay  tlie  Overplus  to  University  College,  for  the 
Purchase  of  perpetual  Advowsons,  and  to  convey  tlie  said  Estate  to  the  College  in  Trust 
for  such  Uses ;  then  he  gave  several  Annuities,  &c.,  which  he  charged  on  his  Buckingham- 
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shire  Estates,  and  tlun  he  gave  all  his  Heal  and  Personal  Estate  whatsoever  {subject  to 
tJie  aforesaid  Payments  and  Bequests)  to  his  Executors,  and  their  Heirs,  Executors  and 
Administrators  ;  to  he  by  them  paid  and  applied  {after  payment  and  Performance 
of  tlie  several  Legacies  and  Charges)  to  such  charitable  Uses  as  they  in  their  Discretion 
should  think  best,  hut  no  part  thereof  to  their  oicn  Use  or  Benefit.  The  Trustees  had 
conveyed  the  Estate  to  tlie  College,  tcho  laid  out  the  Profits  in  the  purchase  of  Advousons, 
till  at  length  they  possessed  as  many  as  the  Statute  of  Mortmain  vould  allow.  And 
now  an  Information  was  filed  against  the  College  and  the  present  Heir  at  Law  of  Dr. 
Radcliffe,  praying  a  proper  Application  of  the  Surplus  Profits  of  the  Estate  not  laid 
out  in  the  purchase  of  Advousons  under  the  Directions  of  the  Will.  The  Question  was 
whetJier  it  was  not  necessary  to  make  the  Trustees  Parties.  And  by  Lord  Thurlow, 
suppose  any  thing  results,  it  trill  exclude  the  Heir.  The  Trustees  could  only  convey 
to  the  College  such  an  Estate  as  they  had,  and  if  any  thing  results  from,  the  Yorkshire 
Estates,  the  Sweeping  Clause  takes  it  in.  Tlie  Trustees  must  he  before  the  Court ;  and 
tlie  Heir,  though  absolutely  disinherited,  is  interested  to  raise  the  Objection,  that  the 
Court  cannot  dispose  of  the  Clause,  because  it  would  leave  another  BUI  behind.  Attorney 
General  v.  Green,  2  Bro.  Chan.  Ca.  492. 

A  Bill  was  filed  by  one  Part-owner  of  a  Ship,  on  behalf  of  himself,  and  tlie  other 
Part-owners,  for  an  Account  of  tlie  Profits  of  tlie  Ship.  The  Defendants  demurred 
on  tlie  Ground,  that  all  the  Part-owners  should  have  been  made  Parties.  And  by  Sir 
Lloyd  Kenyon,  Master  of  the  Rolls,  this  Objection  is  decisive.  This  is  not  like  the  Case 
of  Part  of  the  Parishioners  fling  a  Bill  for  themselves  and  the  other  Parishioners 
to  establish  a  Modus,  hut  here  all  the  Part-owners  should  have  been  Parties.  Moffatt  v. 
Farquharson,  2  Bro.  Chan.  Ca.  338. 

In  a.  Bill  of  Foreclosure,  it  is  sufficient  to  make  the  first  Tenant  in  tail  a  Parly ; 
for  lie  sustains  tlie  interest  of  every  body,  and  those  in  Remainder  are  considered  as 
Cyphers.    Reynoldson  v.  Perkins,  Ambl.  564. 

[75]  (C)  Matters  proper  for  a  Bill  in  Equity. 

Vide  Title  Courts  and  their  Juri.sdiction,  Letter  (B)  [1  Eq.  Ca.  Abr.  12'J]. 

\.  A  Bill  in  Equity  lies  to  set  aside  Letters  Patent  obtained  by  Fraud.  Attorney 
General  versus  Vernon,  1  Vern.  277. 

2.  A  Solicitor  may  have  a  Bill  for  Fees  only,  if  for  Business  done  in  this  Court ; 
and  so  he  may  when  the  Business  is  done  in  another  Court,  if  it  relates  to  another 
Demand  the  Plaintiff  makes  in  this  Court.  Comes  Raneleigh  and  Thornhill.  17  Nov. 
1G83,  1  Vern.  203. 

A  Bill  icas  filed  far  the  Payment  of  several  Bills,  due  for  Business  done  by  an 
Attorney  at  law  and  Solicitor  in  Chancery.  Demurrer,  because  the  Plaintiff's  Remedy 
is,  and  ought  to  he,  by  Suit  at  law,  or  by  Application  to  the  Court  of  Chancery,  in  a 
summary  'way  ;  and  the  Demurrer  was  alloiced.     Parry  v.  Owen,  Ambl.  109. 

3.  A  Bill  in  Equity  will  he  for  recovering  antient  Quit-Eents,  though  very  small, 
as  two  or  three  Shillings  per  Annum.     Cox  and  Foley,  1  Vern.  359. 

A  Bill  in  Equity  will  not  lie  to  recover  Quit-Rents,  unless  the  Premises  be  uncertain. 
Vide  Bouverie  v.  Prentice,  [1]  Bro.  Chan.  Ca.  200. 

4.  A  Suit  for  small  Tithes,  not  proper  for  Chancery ;  neither  has  it  been  used ; 
per  Sir  John  Churchil,  as  Amicus  Curice.     2  Chan.  Ca.  237. 

(The  Court  of  Chancery  will  not  retain  a  Suit  by  English  Bill  under  £10  Value, 
except  in  Cases  of  Charity,  nor  under  the  Value  of  40s.  per  Annum  in  Lands.) 

5.  The  Plaintiff  being  Executor,  and  his  Testator  greatly  indebted,  and  being 
desirous  to  be  rid  of  the  Assets  as  far  as  they  would  go,  and  that  his  Payments  miglit 
not  be  afterwards  questioned,  brought  a  Bill  again.st  all  the  Creditors,  to  the  intent 
they  might,  if  they  would,  contest  each  other's  Debts,  and  dispute  who  ought  to  be 
preferred  in  Payment ;  the  Defendant  being  a  Creditor  denuirred,  for  that  the  Bill 
contained  Multiplicity  of  Matter  wherein  he  was  not  concerned.  But  the  Court  over- 
ruled the  Demurrer,  and  held  it  a  proper  Bill,  and  a  safe  Way  for  an  Executor  to  take. 
Hil.  1688,  Buckle  and  Atleo,  2  Vern.  37. 

6.  If  A.  obtains  a  Decree  before  the  Ordinary  for  an  Aisle  in  a  Church,  and  brings 
Bill  for  the  Decree  of  this  Court  to  quiet  him  in  Possession,  the  Bill  will  be  dismissed  with 
Costs ;  for  this  Court  executes  not  its  own  Decrees  by  Bill  without  examining  the 


888  BILL  1 EQ.  CA.  ABB.  75. 

Justice  of  them,  iind  iti  this  C'a.sc  the  Court  cannot  examine  whether  the  Ordinary 
have  done  riglit.    Pasc.  1691,  Baker  and  Child,  2  Vern.  226. 

A  Bill  iras  filed  for  an  Accoiint  of  Timlier  cut  dotvn  on  the  Premises  let  by  the 
Plaintiffs  to  the  Defendant,  anil  for  an  Account  of  some  Stones,  which  he  had  carried 
iiff  the  Land.  Bi/  Lord  Ilardvvit^ke,  Bills  are  not  to  be  ma i nta ined  in  this  Court,  merelji 
fur  Timber  cut  down,  after  the  Term  is  (jone  out  of  the  Tenant  by  Assignment.  Nor 
ciin  Bills  be  bromiht  here  for  an  Account  of  Waste  done,  u-ithont  at  the  same  time  prayinc/ 
all  Ln junction :  for  staying  of  Waste,  and  not  Satisfaction  of  Damages,  is  the  jrroper 
ground  for  the  Court  to  admit  such  Bills.  And  it  is  to  prevent  Multiplicity  of  Suits, 
that  the  Court,  when  it  grants  an  Injunction,  will  at  the  same  time  decree  an  Account 
of  Waste  done:  as,  in  the  Case  of  a  Bill  brought  for  Discovery  of  Assets,  an  Account 
may  be  prayed  at  the  same  time  ;  and,  though  originally  the  Bill  was  brought  only  for  a 
Discovery  of  Assets,  yet,  to  prevent  Multiplicity  of  Suits,  the  Court  will  direct  an  Account 
to  be  taken.  The  Cases  cited  do  not  come  up  to  the  present.  In  Whitfield  v.  Bewick, 
3  Wms.  267,  it  does  not  appear,  that  an  Injunction  to  stay  Waste  generally  was  not 
prayed.  And  as  to  Bishop  of  Winchester  t\  Knight,  1  Wms.  406,  /  am  at  a  Loss 
to  know  on  what  Grounds  the  Court  went ;  for  it  is  far  from  being  a  general  Rule  of 
this  Court,  to  entertain  a  Bill  against  an  Executor,  for  a  Tort  committed  by  his  Testator. 
The  probable  Reason  for  the  Decree  in  that  Case  seems  to  be,  that  it  was  the  Case  of  Mines. 
Digqing  Mines,  is  a.  Sort  of  Trade,  and  in  many  Cases  this  Court  ivill  relieve,  and  decree 
an  Account  of  Ore  taken,  when  in  any  other  Tort  done  it  will  refuse  Relief.  It  is  sworn, 
that  the  Timber  sold  only  for  £8,  so  it  is  below  the  Notice  of  this  Court  in  point  of  Value  ; 
and,  as  for  the  Stones,  that  Demand  is  vexatious,  for  they  were  removed  in  order  to 
meliorate  the  Land.  The  Bill  ivas  dismissed  with  Costs,  but  without  Prejudice  to  any 
Remedy  the  Plaintiffs  might  have  at  law.     Jesus  College  v.  Bloom,  Ambl.  54. 

The  Plaintiff,  who  had  obtained  a  Judgment  at  law,  filed  a  Bill,  to  subject  some 
public  Stock  which  Defendant  hail  in  Trustees  Names,  to  the  Payment  of  Plaintiff's 
Demand.  Afterwards  she  arrested  Defendant  by  a  ca.  sa.  whereupon  Lard  Hardvvicke 
dismissed  her  Bill.  And  by  him,  where  there  is  an  Equitable  Demand,  and  the  Party 
is  taken  in  execution  on  a  Decree,  Chancery  will  notwithstanding  issue  its  Process 
against  his  Lands  and  Effects  ;  and  the  Body  being  detained  is  not  in  such  Case  a 
Satisfaction,  because  he  is  detained  for  the  Contempt.  But  Execution  on  a  ca.  sa.  at 
law  is  a  Satisfaction  of  the  Debt,  and  therefore  after  that  Equity  mil  not  lend  assist- 
ance.    Horn  v.  Horn,  Ambl.  79. 

Chancery  will  not  entertain  a  Bill  to  rectify  a  Mistake  of  Names  in  a  Recovery, 
suffered  at  a  Court  Baron  ;  especially  after  a  Length  of  Time,  and  against  a  Purchaser. 
Bell  V.  Cundall,  Ambl.  101.  ' 

The  Court  will  not  stay  Proceedings  in  either  of  two  Bills,  filed  for  the  same  Purpose, 
one  in  the  Name  of  the  Party  originally  interested,  the  other  in  that  of  his  Assignee  ; 
but,  if  both  be  brought  on  by  the  Plaintiffs  to  hearing,  will  dismiss  that  which  was 
brought  improperly  with  Costs.  Nor  will  the  Court  ever  grant  a  Motion  to  stay  Pro- 
ceedings on  such  Grounds,  except  where  several  Bills  are  brought  by  the  same  Person 
for  the  same  Thing,  or  (in  the  Case  of  an  Infant)  where  several  Bills  are  brought  by 
several  prochein  amys  for  the  same  Thing.     Gage  v.  Bulkely,  Ambl.  103. 

//  it  be  represented  to  the  Court,  that  a  Suit,  preferred  in  the  name  of  an  Infant, 
is  not  for  his  Benefit,  the  Fact  shall  be  enquired  into  by  a  Master  ;  and  if  he  report, 
that  the  Bill  is  not  for  the  Benefit  of  the  Infant,  the  Court  will  stay  Proceedings.  [Da 
Costa  V.  Da  Costa,]  3  Wms.  140,  cit.  Mitford  on  the  Pleadings  in  Chan.  2d  ed.  p.  27. 
Vide  Andrews  v.  Cradock,  ante  (A),  pi.  6  [1  Eq.  Ca.  Abi-.  72]. 

//  two  Suits  be  instituted,  by  different  prochein  amys,  for  the  same  Thing,  the  Court 
will  direct  a  Master  to  enquire  which  is  most  for  the  Infant's  Benefit ;  and,  when  that 
is  ascertained,  will  stay  Proceedings  in  the  other  Suit.     Vide  Mitford,  27. 

In  a  Bill  for  a.  Partition,  upon  Proof  of  Title  in  the  Plaintiff,  a.  Decree  is  Matter 
of  right,  however  inconvenient  the  Partition  sought  for  may  be.  Warner  v.  Baynes, 
Ambl.  .589.     Parker  v.  Gerard,  Ambl.  236. 

A  Bill  icill  not  lie,  by  one  Parish  against  another,  to  have  an  Issue  to  ascertain 
Boundaries.     St.  Luke  c.  St.  Leonard,  [1]  Bro.  Chan.  Ca.  40. 
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(D)  Bills  of  Discovery  ;  and  hereix  of  what  Things  there  shall  be  a 

Discovery. 

1.  If  the  King  grants  the  (ioods  of  a  Felon,  the  Grantee  may  compel  any  one,  in 
wliose  Possession  they  are,  to  discover  them.     Gary  1. 

'2.  If  a  Person  is  outlawed,  a  Bill  may  be  exhibited  by  the  Attorney  (leneral  to 
discover  his  Real  and  Personal  Estate ;  for  the  OutlawTy  is  in  nature  of  a  Gift  to,  or 
Judgment  for,  the  King.     Mich.  1655,   The  Protector  and  Lord  Linnley,  Hard.  22. 

.3.  A  Bill  was  exhibited  by  the  Attorney  General  in  the  Exchequer,  wherein  it 
was  charged  that  the  Defendant,  being  a  Merchant,  had  concealed  the  Custom  of  290 
Casks  of  Currants  ;  and  for  the  better  effecting  thereof,  liad  given  £40  a-])icce  to  two 
Custom-house  Officers  ;  and  Relief  and  Discovery  prayed  ;  but  upon  a  Demurrer  it 
was  doubted,  whether  the  Defendant  should  be  bound  to  discover.  [Att.-Gen.  r.  Mico] 
Hard.  137.  [Att.-Gen.  r.- — — ^,]Haril.  201,  8.  P.,  adjourned,  wlicre  it  was  alledged, 
the  Attorney  General  would  not  prosecute  for  the  Forfeiture,  but  for  the  Duty  only. 

[76]  -i-  If  the  Plaintiff  alledgas,  that  the  Defendant  had  caused  the  Plaintiff's  Port 
Wines  to  be  seized  as  French  Wines,  on  purpose  to  raise  the  Piice  of  the  Market,  and 
to  sell  liis  own  Wines  at  a  better  Rate,  and  detained  the  Plaintiff  till  he  had  sold  his  own 
Wines,  and  then  rehnquished  his  Prosecution,  well  knowing  that  the  Plaintiff's  Wines 
were  Port  Wines  :  And  he  prays  an  Answer  and  Discovery  to  those  Matters,  in  order 
to  his  bringing  an  Action.  The  Defendant  may  plead  the  Act  for  prohibiting  of  French 
Wines,  and  a  penal  clause  therein  on  any  Man  that  should  seize  Wines,  and  afterwards 
relinquish  his  Prosecution;  and  it  will  be  allowed.  Mich.  1682,  Bird  and  Hard- 
icicke,  1  Vern.  109. 

5.  If  it  is  charged  by  the  Bill,  that  the  Defendant  in  1659,  by  Colour  of  an  Order 
of  Sequestration  by  the  Committee,  had  seized  several  Tithes,  &c.,  due  to  the  Plaintiff, 
the  Plaintiff  may  pray  a  Discovery  of  the  Particulars  so  taken,  and  their  Value ;  as 
where  a  Man  by  Colour  of  a  Title  enters  into  a  House,  &c.,  and  possesses  himself  of  the 
Goods,  &c.,  for  it  may  be  impossible  for  the  Plaintiff  to  discover  the  Particulars  without 
such  Bill ;  and  this  is  a  Charge,  not  by  way  of  Trespass,  but  under  Colour  of  Title. 
So  where  a  Will  is  proved,  and  the  precedent  Administration  revoked,  such  Bill  is 
usually  necessary  for  the  Discovery  of  the  Goods  ;  and  yet  in  Strictness  of  Law  there 
was  a  Trespass;  resolved  tipon  a  Demurrer,     Cage  and  Vitamer,  Hard.  1082, 

0.  A  Bill  was  brought  to  discover  who  was  Owner  of  a  Wharf  and  Lighter,  to  enable 
the  Plaintiff  to  bring  an  Action  for  the  Damages  his  Goods  sustained  by  the  Lighter  s 
being  overset  by  Negligence  of  the  Lighterman  ;  to  which  the  Defendant  demurred, 
but  the  Demurrer  was  over-ruled.     Sir  John  Heathcote  and  Sir  John  Fleet.  2  Vern.  442. 

7.  So  where  the  Ship  called  the  Turkey-Merchant,  taking  fire  by  the  Neglect  of  the 
Master  or  Ship's  Crew  :  the  Plaintiff,  who  was  one  of  the  Freighters,  and  had  iiis 
Goods  burnt,  brought  his  Bill  to  discover  who  were  Part-Owners  of  the  Ship,  to  enable 
him  to  bring  his  Action  ;  to  which  the  Defendant  demurred,  and  insisted  that  this  was 
like  the  Case  where  a  Fire  happens  in  a  Man's  House,  and  burns  his  Neighbour  s  also  ; 
although  he  is  liable  to  Damages  at  Law,  yet  the  Plaintiff,  in  such  Case,  shall  not  be 
assisted  in  Equity  ;  but  the  Court  held  that  the  Case  put  w;us  not  parallel  ;  for  though 
the  Law  gives  an  Action,  yet  it  doth  not  arise  out  of  any  Contract  or  Undertaking 
of  the  Party  ;  and  that  this  and  the  precedent  Case  came  within  the  Reason  of  jhe 
Case  of  any  common  Carrier  ;  and  therefore  over-ruled  the  Demurrer,  Mich.  1 703, 
Morse  and  Buckworth,  2  Vern.  443. 

A  Bill  was  brought,  stating,  that  a  Uase  of  the  Permission  to  supply  the  Inhabitants 
of  Madras  with  Toljacco  for  ten  I'ears,  had  been  granted  to  the  Plaintiff  by  the  proper 
Officer  of  tlie  East  India  Company  ;  tliat,  before  the  Expiration  of  the  ten  Years,  the 
I'omjmny.  by  their  Servants  in  India,  had  dispossessed  the  Plaintiff,  and  granted 
anollier  Lease  to  other  Persons  ,•  and  that  the  Plaintiff  intended  to  bring  an  Arlion  ; 
and  prai/ing,  amongst  other  things,  that  the  Company  and  their  Secretary  might  dis- 
cm-er,  by  idiom,  and  under  what  Authority,  the  second  Lease  was  granted,  and  for  that 
Purpose,  set  forth  Letters,  d'C,  of  their  Servants  in  India,  itc.  The  Defendants  demurred: 
hut  the  demurrer  icas  over-ruled,  by  Sir  Lloyd  Kenyon,  Miister  of  the  Rolls.  And  by  him, 
in  observing  on  an  Argument  of  tlie  Defendant's  Counsel,  that  it  would  be  perilous  that 
the  Secretary  should  discover  Matters  prejudicial  to  the  Company  ;  If  any  Parts  of  the 
Letters  called  for  he  so,  lie  need  not  discover  those  Parts.    In  a  Case  of  Walpole  a nd  Alhson 
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1'.  White,  it  teas  so  ordered,  that  the  Discovery  should  he  only  of  those  Parts  of  the  Letters 
which  were  necessary.     Moodulay  v.  Morton,  [1]  Bro.  Chan.  Ca.  -lOO. 

8.  A  Bill  was  brought  to  discover  who  was  Tenant  of  the  Freehold,  in  order  to  bring 
a  Fornudon;  to  which  there  was  a  Demurrer,  and  it  was  allowed.  Hil.  1683,  Stapleton 
and  Sherrard,  1  Vern.  212.  Though  the  Case  of  Bickerton  and  Bickerton  was  quoted 
to  the  contrary.     Vide  Gary  22,  where  it  is  said  that  such  Bills  have  been  frequent. 

9.  A  Demurrer  to  a  Bill  brought  to  discover  the  Tenant  to  a  Praecipe  on  a  voluntary 
Conveyance,  allowed.  Mich.  1G84-,  Sherburn  and  Clerk,  1  Vern.  273;  1  Vern.  213, 
S.  P.     Per  Ld.  K.  who  said  that  tliere  were  Ways  of  knowing  it  without. 

[77]  10.  If  a  Bill  be  exhibited  to  discover  wliether  a  Woman  be  married  or  no, 
and  Alarriage  would  be  a  Forfeiture  of  her  Estate,  she  is  not  obliged  to  discover  ;  such  a 
Bill  dismissed.     24  Car.  2,  Monnins  and  Monnins,  2  Clian.  Rep.  C8. 

11.  If  a  Bill  be  brought  to  establish  an  Agreement  for  a  separate  Maintenance,  and 
the  Wife  seeks  a  Discovery  of  hard  Usage,  the  Husband  may  demur  to  that  Part,  and 
it  will  be  allowed.     Mich.  1G83,  Ilinks  and  Nelthorp,  1  Vern.  204. 

12.  The  Plaintifl''s  Bill  was  for  a  Discovery  of  a  Personal  Estate  that  was  devised 
to  Charities  relating  to  the  College  of  dc,  the  Defendant  pleaded,  that  the  Will  was 
not  yet  proved,  but  was  controverted  in  the  Spiritual  Court  ;  but  the  Court  over-ruled 
the  IMea,  a  Discovery  of  the  Estate  being  for  the  Benefit  of  all  Persons  interested  therein, 
and  necessary  for  tlie  Preservation  thereof.  Pasc.  1688,  Dulivich  College  and  Johnson, 
2  Vern.  4!) ;  Wright  v.  Blicke,  1  Vern.  106,  S.  P.  accord',  where  the  Right  of  Administra- 
tion was  contested.     {Vide  Morgan  v.  Harris,  2  Bro.  Chan.  Ca.  121.) 

13.  The  Plaintiff  having  obtained  a  Judgment  against  the  Defendant  on  a  Bond 
of  £1400  Penalty  for  Payment  of  £700  and  Interest,  brouglit  his  Bill,  setting  forth  this 
Judgment,  and  complained  that  the  Defendant,  to  defraud  him  of  the  Benefit  of  it, 
had  assigned  fiis  Estate  to  Trustees,  that  he  had  lent  £1200  to  B.  and  6-'.,  who  were 
since  become  Bankrupts  in  the  Name  of  one  E.,  but  that  it  was  in  Trust  for  the 
Defendant ;  and  therefore  prayed  a  Discovery  of  the  Matter  :  And  that  the  Plaintifi 
might  come  in  under  the  Statute  of  Bankruptcy  for  this  £1200  Debt ;  and  that  the 
Commissioners  might  not  make  any  Distribution  till  tliis  Matter  was  determined.  The 
Defendant  demurred,  for  tliat  there  could  not  be  a  Discovery  of  a  Man's  Personal 
Estate  in  his  Life-time  ;  and  for  that  tliis  Bill  was  in  Nature  of  a  foreign  Attachment, 
which  the  Practice  of  this  Court  did  not  admit  or  countenance  ;  but  the  Demurrer 
was  over-ruled.     Pasc.  1686,  Smithier  and  Leivis,  1  Vern.  398. 

14.  But  where  A.  obtained  Judgment  against  B.  and  brought  a  Bill  against  C.  for 
a  Discovery  of  B.  's  Goods,  which  C.  had  got  into  liis  Hands  ;  and  the  Defendant 
demurred,  because  the  Plaintifi'  had  not  alledged  he  had  taken  out  Execution  against 
B.  the  Demurrer  was  allowed.    Pasc.  1686,  Angell  and  Draper,  1  Vern.  399. 

15.  The  Bill  was  to  discover  whether  the  Defendant  had  not  assigned  over  a  Lease  ; 
the  Defendant  pleads  that  there  was  a  Proviso  in  the  Lea.se,  that  in  case  he  assigned 
over,  the  Lease  should  be  void  ;  and  that  this  being  in  the  Nature  of  a  Penalty  or 
Forfeiture,  he  ought  not  to  be  compelled  in  a  Court  of  Equity  to  discover.  For  the 
Plaintifi  it  was  said,  that  this  was  not  a  Penalty,  but  Part  of  the  Contract ;  yet  the 
Plea  was  allowed.     11  il.  1700,  Fane  and  Atlee. 

*  16.  The  Defendant  was  one  of  the  Supercargoes  of  the  Royal  George,  belonging 
to  the  Plaintiffs  ;  and  on  his  being  so  appointed,  entered  into  a  Bond  with  Sureties, 
of  £50(_)0  Penalty,  not  to  trade  to  any  of  the  Places  prohibited  by  the  Act  of  the  9th  of 
the  late  Queen  for  erecting  the  South-Sea  Company,  or  contrary  to  the  Assiento 
Contract  with  the  King  of  Spain,  and  several  other  Restrictions  ;  and  he  on  his  Part 
covenanted  not  to  trade  to  any  of  the  said  Places,  or  contrary  to  the  said  Contract  ; 
and  covenanted  not  to  plead  or  demur  to  any  Bill  which  should  be  brought  against 
him  in  Equity  for  a  discovering  of  his  Trading  or  Dealings  contrary  to  [78]  his  Agree- 
ment ;  and  this  Bill  was  brought,  charging  him  with  several  Breaches  of  Covenant,  to 
the  Prejudice  of  the  Plaintift's,  to  the  amount  of  several  thousand  Pounds,  and  for  a 
Discovery  thereof,  &c.,  and  the  Plaintill's  by  their  Bill  waved  the  £5000  Penalty  of  the 
Bond.  To  this  Bill  the  Defendant  pleaded  the  Statute  9  Anncc,  and  several  Articles 
ot  tlie  Assiento  Contract,  whereby  whoever  traded  contrary  thereunto,  were  liable  to 
great  Penalties,  as  Confiscation  of  Ship  and  Goods,  and  several  other  Forfeitures.  And 
it  was  strongly  urged,  that  by  Law  no  one  was  bound  to  discover  any  Matters  which 
tended  to  subject  him  to  Penalties  or  Forfeitures  ;  that  it  was  the  Business  of  Courts  of 
Equity  to  relieve  against,  not  to  assist  Forfeitures  ;  and  that  this  Covenant  not  to  plead 
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or  demur  was  illegal  and  void  in  itself,  as  it  tended  to  deprive  liim  of  the  Benefit  of  the 
Law,  like  a  Covenant  not  to  bring  a  Replevin,  or  such  like.  But  the  Plea  was  over- 
ruled ;  because  he  certainly  might,  if  he  thought  fit,  forego  or  wave  the  Benefit  of  the 
Law  in  those  Particulars,  which  here  he  has  expressly  covenanted  to  do  ;  and  which 
were  the  more  necessary  to  be  required  of  liim,  as  the  Plaintiffs  themselves  were  under 
like  Penalties,  in  case  any  of  their  Factors  or  Agents  traded  contrary  to  that  Act,  or 
the  Assiento  Contract :  And  this  Covenant  not  to  plead  or  demur,  was  purposely  to 
obviate  the  Pretence,  that  he  ought  not  to  discover  any  Thing  whereby  to  subject 
himself  to  any  Penalties  ;  to  the  Illegality  of  which,  since  he  has  expressly  consented  to 
and  covenanted  for  it,  he  shall  not  now  be  at  Liberty  to  object :  And  it  was  said  to  be  so 
resolved  in  a  like  Case  between  the  E.  I.  Company  and  Atkins,  in  the  Time  of  the  Lord 
Macclesfield,  on  a  very  solemn  Debate.  Mich.  1728,  South-Sea  Company  versus 
Bumsted.     (Vide  [East  India  Company  v.  Atkins]  1  Stra.  168.) 

A  Quare  impedit  having  been  brought  against  a  Bishop,  he  filed  his  Bill,  to  discover 
wliether  a  Bond  of  Resignation  had  not  been  given  by  the  Clerk,  ivho  had  been  presented, 
to  the  Patron ;  in  order  to  make  use  of  it  for  his  Defence  at  Law.  The  Defendants 
demurred  ;  and  for  them  it  was  argued  tliat  if  such  a  Bond  were  Simoniacal,  the  Dis- 
covery would  subject  them  to  Penalties,  and  that  if  the  Bond  were  not  Simoniacal  the 
Discovery  was  immaterial.  Lord  Thurlow  thought  such  Bonds  not  Simoniacal ;  and 
as  to  the  Immateriality,  after  stating,  tliat,  though  the  Bond  ivere  not  illegal,  it  might 
yst  justify  tlie  Bishop  in  refusing  to  admit  the  Clerk,  he  observed,  that  where  the  Matter 
of  a  Bill  icas  obviously  frivolous,  the  Court  might  well  interfere,  but  that  there  was  no 
Instance  of  refusing  a  Discovery,  because  it  was  inconvenient  to  the  Party  making  it  ; 
for  the  Plaintiff  pays  the  Costs  of  tJie  Application,  and  whether  it  is  material  or  not, 
is  chiefly  for  him  to  judge.  He  therefore  over-ruled  the  Demurrer ;  adding  that  it 
would  remain  with  another  Court  to  determine,  how  far  the  Discovery  was  material. 
Bishop  of  London  v.  Fytche,  [1]  Bro.  Chan.  Ca.  06  ;  and  see  Mitford  on  the  Pleadings  in 
Chan.  2d  ed.  p.  156.  (Note  :  It  was  afterwards  determined  in  the  House  of  Lords, 
thai  general  Bonds  of  resignation  are  simoniacal.     Cunningham's  Law  of  Simony,  52.) 

A  Son  is  not  of  course  entitled  to  a  Discovery  from  his  Father  of  a  Settlement ;  but 
must  shew  a  Reason  for  such  Discovery.     Lemster  v.  Pomfret,  Ambl.  154. 

A  Bill  was  filed  by  the  Lord  of  a  Manor,  claiming  by  Prescription  a  Right  to  certain 
Tolls,  for  Goods  landed  at  a  certain  Place,  and  praying  a  Discovery  of  the  Goods  landed 
there  by  the  Defendant.  The  Deferwlant  by  his  Answer  denied  the  Plaintiff's  Title, 
and  refused  to  discover  the  Quantity  of  Goods  landed.  And  by  Lord  Henley,  Chan- 
cellor, the  Defendant  is  not  comjiellable  to  discover,  till  the  Plaintiff  has  established 
his  Right  at  Law.  Where  the  Title  is  in  Equity  the  Court  tvill  compel  such  a  Discovery, 
but  not  wliere  it  is  at  Law.  It  would  he  very  inconvenient  by  putting  it  in  the  Poirer  of 
every  Wharfinger  or  Lord  of  a  Manor  to  harass  Persons,  arul  oblige  them  to  make  such 
Discoveries.    Northleigh  v.  Luscombe,  Ambl.  612. 


(E)  Bells  quia  Timet  in  wh.\t  C.vses  proper. 

1.  A.  had  the  Use  of  Goods  and  a  Library  for  Life,  Remainder  to  the  riaiiuHFs 
Wife,  who  was  dead  ;  but  he,  as  her  Administrator,  brought  his  Bill  to  have  the  Goods, 
Szc.  secured  to  him  after  the  Death  of  A.,  which  was  decreed  accordingly.  12  Car.  1 
[1636-37],  Bracken  and  Bently,  1  Chan.  Rep.  110. 

2.  A  Bill  was  brought  to  deliver  up  an  Apprentice's  Bond  and  Indentures,  he  being 
out  of  his  Time  ;  and  it  was  ordered  that  the  Master  do  either  bring  his  Action  within 
a  Year,  or  deliver  up  the  Bond  and  Indentures  ;  for  if  it  were  at  the  JLister's  Choice 
to  stay  as  long  as  he  pleased,  he  would  perhaps  stay  till  the  Apprentices  Witnesses 
were  dead.     17  Car.  2  [1665],  Baker  and  Shelhury,  1  Chan.  Ca.  70. 

3.  The  Defendants  Testator  gave  the  PlaintifT  £1000,  to  be  paid  at  the  Age  of 
twenty-one  Years  :  The  Bill  suggested  that  the  Defendant,  who  was  Executor,  wasted 
the  Estate  :  and  therefore  the  PlaintifT  prayed  that  he  might  give  security  for  tlie 
Payment  of  the  Legacv  at  such  Time  as  it  should  become  due,  winch  the  Master  of 
the  Rolls  decreed  accordingly.  Hil.  2  Car.  2  [1651],  Duncumbun  and  Stint,  1  Chan. 
Ca.  121.  ' 

BUI  for  Security  of  a  Legacy,  which  tlie  Defendant,  the  Executor,  was  to  pay  at  tlie 
End  of  ten  Years  from  the  Death  of  the  Testator ;  and  though  no  particular  Reasons 
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u'ere  assigned,  as  wasting  Assets,  or  Insolvency  ;  yet  decreed  on  the  General  Rule  of 
the  Court.  Fcrrand  v.  Prentice,  Ambl.  273.  ,S.  P.  Johnson  v.  Delacruise.  Vide 
Green  v.  Pigot,  Bro.  Chan.  Ca.  103. 

4.  If  A.  being  seised  of  Lands  in  Fee,  grants  a  Rent-Charge  issuing  thereout,  and 
after  devises  the  Lands  to  B.  for  Life,  the  Re-[79]-mainder  to  C.  in  Fee,  and  dies,  C. 
may  compel  B.  to  pay  tlie  Arrears,  for  fear  all  should  fall  on  C.  in  Reversion  ;  although 
it  was  urged  that  this  was  a  remote  Possibility.  Hit.  25  Car.  2  [1674],  Hayes  and  Hayes, 
1  Chan.  Ca.  223.     2  Freem.  138,  S.  C,  24  Feb.  1673. 

5.  If  A.  is  bound  for  B.  and  has  a  Counter-Bond  from  B.,  and  the  Money  is  become 
payable  on  the  original  Bond,  Equity  will  compel  B.  to  jiay  the  Debt,  thotigh  A.  is  not 
sued  ;  for  it  is  unreasonable  that  a  Man  should  always  have  such  a  Cloud  hang  over 
him.     Per  North,  Ld.  K.  [Ranelaugh  v.  HayesJ,  1    Vern.  190. 

(F)  Bills  of  Peace  to  prevent  Multiplicity  of  Suits. 

1.  Upon  a  Motion  for  a  new  Trial  after  Verdicts  upon  two  Issues,  which  were 
directed,  the  one  to  try  whether  the  Lord  of  a  Manor  had  a  Grant  of  Free  Warren  ; 
and  the  other,  in  case  he  had  the  Grant  of  Free  Warren,  whether  there  was  sufficient 
Common  left  for  the  Tenants  ;  Ld.  Chan,  said.  That  those  Matters  were  properly 
triable  at  Law  ;  but  it  being  urged,  that  the  Bill  was  brought  to  prevent  Multiplicity 
of  Suits,  and  was  in  nature  of  a  Bill  of  Peace,  a  new  Trial  was  granted  upon  Payment 
of  full  Costs.  Mich.  1681,  How  and  The  Tenants  of  Bromsgroix,  1  Vern.  22;  Cary  3. 
Bills  of  Peace  proper  in  Equity.  [Ewelme  Hospital  v.  Andover,]  1  Vern.  266,  where 
several  Tenants  of  a  Manor  claimed  a  Right  to  the  Profits  of  a  Fair  ;  and  a  Bill  was 
allowed  to  establish  it. 

2.  A  Bill  shewing  that  one  Commoner  had  recovered  one  Shilling,  or  other  small 
damages,  against  the  Plaintiff  for  oppressing  the  Common,  or  for  using  the  Common 
where  he  ought  not ;  and  therefore  that  the  Defendant,  another  Commoner  may 
accept  of  like  Damages  for  what  is  past,  to  prevent  Charges  at  Law,  is  in  Nature  of  a 
Bill  of  Peace,  and  proper  in  Equity.     [Pawlet  v.  Ingres,]  1   Vern.  308. 

3.  A.  directed  B.  to  pay  to  C.  what  sums  C.  should  want,  C.  accordingly  received 
two  Sums  of  Money  (amongst  others)  of  B.,  for  which  he  gave  Receipts,  as  by  the  Order 
of  A.  A.  and  C.  come  to  an  Account,  which  being  stated,  they  gave  mutual  Releases; 
but  the  two  .Sums  not  being  entered  in  the  Books  of  A.  were  not  accounted  for  by  C. 

B.  not  having  received  any  Allowance  from  A.  for  the  two  Sums,  prefers  his  Bill  against 

C.  to  have  the  Money  paid  back.  C.  confessed  the  Receipts,  but  insisted  that  he  ought 
not  to  pay  the  Money,  for  that  they  never  had  any  Dealings  together,  but  upon  the 
Credit  of  A.,  and  it  was  to  be  presumed  that  the  Plaintiff'  had  an  Allowance  from  A.. 
he  never  paying  the  Defendant  any  Thing,  but  upon  the  Credit  of  A.  and  the  Receipts 
so  worded.  But  the  Court  decreed  that  the  Defendant  should  return  the  Money  ; 
for  the  Plaintiff  has  a  fair  Claim  against  the  Defendant  to  avoid  Circuity  of  Suits  ; 
for  otherwise  it  would  only  turn  the  Plaintift'  on  A.,  and  A.  on  the  Defendant  again 
in  Illquity,  to  set  aside  the  Release,  and  to  have  an  Allowance  of  these  Sums.  Dolphin 
v.  Hayri/;s,  Shou:  P.  C.  17. 

The  Defendants,  being  concerned  in  a  Speculation  in  Tea,  borrowed  by  tlieir  Broker, 
a  very  large  Sum  of  Money  of  the  Plaintiff,  on  the  Credit  of  the  East  India  Company's 
Warrants  :  Afterwards,  tlie  Tea  being  sold  at  a  Loss,  and  the  Produce  not  amounting 
to  the  Sum  Imrroioed  on  tJie  Warrants,  tlie  Plaintiff  filed,  his  Bill  against  all  the  Parties 
on  whose  Account  the  Loan  ivas  negotiated,  contending  that  they  were  bound  {though, 
not  named)  by  the  Act  of  their  Broker,  and  stating  the  Whole  as  a  Partnership  Trans- 
action. Only  two  of  tlie  Persons  originally  concerned,  Dawes  and  Shuttleworth,  were 
now  alive,  arul  soltv.nt.  SUiples  died,  jxnding  the  Suit,  which  was  revived  against  his 
Representatives.  Cotencin  was  become  bankrupt,  and  his  Assignees  were  Ijrought  Ixfore 
tlie  Court.  For  tlie  Defendants  it  was  argued  that  this  was  Matter  merely  at  Law,  and 
that  the  Plaintiff  on  his  own  Statement  of  the  Matter  as  a  Partnership  Transaction, 
ought  to  have  brought  his  Action  against  Dawes  and  Shuttleworth,  ttie  two  surviving 
and  solvent  Partners  ;  who  were  liable  to  the  whole  Demand.  To  this  it  was  answered, 
that  the  Court  will  jjrevent  a  Circuity  of  Actions  ;  that  the  Consequence  of  the  Plaintiffs 
recovering  at  Laic,  against  Dawes  and  Shuttleworth,  would,  be  that  tliey  must  conie 
into  a  Court  of  Equity,  to  recover  against  the  Assignees  of  the  Bankrupt,  and  the 
Representatives  of  the  Dead  party ;  and  Dolphin  v.  Haynes  was  cited.     But  by  Lord 
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Thurlow,  Chancellor,  In  this  case  tliere  is  no  Circuity  of  Suits ;  for  if  the  Plaintiff  had 
recovered  against  the  surviving  Parties,  see  what  would  have  been  saved.  The  Question 
of  Fact  whether  there  was  a  Partnership  Transaction  would  have  been  settled,  before 
the  other  Parties  could  have  been  called  upon  for  Contribution.  It  icould  have  l/een 
tried  at  tfie  Expjense  of  about  £100.  Here  is  an  immense  Quantity  of  Pleadings 
and  Depositions  and  an  enormous  Exjjence,  to  bring  in  question  a  Demand,  which  is 
merely  at  Law.  Dismiss  the  Bill  with  Costs.  Hoare  v.  Cotencin,  111  Bro  Chan 
Ca.  27. 

[80]  (Gr)  Cross-Bills. 

1.  A  Cross-Bill  is  a  Bill  hnnight  by  the  Defendant  against  the  Plaintiff  in  a  prior 
Suit  depending ;  it  must  be  brought  before  Publication  past  in  the  other  Suit,  except 
the  Plaintiff  in  the  Cross-Bill  will  go  to  Hearing  upon  the  Depositions  already 
Published,  because  of  the  Danger  of  Perjury  and  Subornation.  Vide  [Basset  v. 
Nos worthy]  Rep.  temp.  Finch  103. 

2.  If  there  be  a  Bill  exhibited  in  one  Court  of  Ecjuity,  there  may  be  a  Cross-Bill 
in  another;  as  if  the  Mortgagor  exhibits  a  Bill  to  redeem  in  the  Exchequer,  the 
Defendant  may  bring  a  Bill  in  Chancery  to  foreclose  ;  Per  North,  Lord  K.  [Newburg 
r.  Wren],  1  Vern.  221. 

(H)    SUPPLEMENTAL-BILI^. 

1.  The  Plaintiff  brought  a  Supplemental  Bill  for  Discovery  of  more  Evidence 
touching  a  Matter  of  Account  to  which  the  Defendant  pleaded  the  former  Bill,  and 
that  the  Cause  was  heard,  and  an  Account  directed;  but  he  was  ordered  to  answer 
to  all  Matters  in  this  Bill  not  answered  unto  in  the  former  Case,  but  the  Plaintiff  not 
to  reply  or  proceed  any  farther  without  Order.  30  Car.  2,  Boeve  and  SIcipivith,  2 
Chan.  Rep.  142. 

2.  In  a  Bill  of  Eeview  a  new  Supplemental  Bill  may  be  added.  Uil.  1G82,  Price 
and  Keyte,  1  Vern.  135. 

(I)  BiLi^s  OF  Interpleader. 

1.  If  a  Cause  has  been  heard  upon  a  Bill  of  Interpleader,  and  a  Trial  at  Law  directed 
to  settle  the  Right  between  the  Defendants,  there  is  an  End  of  the  Suit,  as  to  the  Plain- 
tiff" ;  so  that  if  he  afterwards  dies,  the  Cause  shall  still  proceed,  and  there  needs  no 
Revivor,  each  Defendant  being  in  the  Nature  of  a  Plaintiff  :  Ruled  upon  Motion. 
Anon.  1  Vern.  3.51. 

(A  Bill  of  Interpleader  is  a  Bill  exhibited  by  a  third  Person,  who  not  knowing  to 
whom  he  ought  of  Right  to  render  a  Debt  or  Duty,  fears  he  may  be  hurt  by  some 
of  the  Claimants,  and  therefore  prays  that  they  may  interplead,  so  that  the  Court 
may  judge  to  whom  the  Thing  belongs  ;  and  he  thereby  rendered  safe  on  the  pay- 
ment :  And  this  he  may  do,  whether  any  Suits  be  actually  commenced  against  him 
in  Law  or  Equity,  or  is  only  in  Danger  of  being  molested  by  the  printed  Oi-ders ;  it 
appears  that  the  Plaintiff  in  a  Bill  of  Interpleader  must  annex  to  his  Bill,  or  upon 
filing  thereof,  make  an  Affidavit,  that  there  is  no  Collusion  between  liim  and  any  of 
the  Parties.) 

(K)  Certiorari  Bills. 

1.  The  Plaintiff  brought  a  Certiorari  (a)  Bill  to  remove  a  Cause  out  of  the  Mayor's 
Court,  his  Witnesses  living  out  of  that  Jurisdiction,  and  inserted  other  Matters  re- 
latmg  to  an  Account  not  in  Controversy  in  the  Mayor's  Court.  iVfter  Examination 
of  Wit-[81]-nesses,  the  Defendant  moved  for  a  Procedendo,  and  insisted,  that  if  the 
Cause  should  be  heard  here  he  could  not  be  relieved,  not  having  any  Bill  here  ;  but 
a  Procedendo  was  denied,  the  Bill  cnntaining  other  Matters  not  determinable  in  the 
Mayor's  Court;  neither  can  the  Hill  be  divided:  But  the  Cause  after  Hearing  was 
dismissed  out  of  this  Court.  Mich.  15  Car.  2  [1GG3],  Rich  and  Jaquis,  1  Chan.  Ca.  31. 
Freem.  174,  S.  C. 

(a)  A  Certiorari  Bill  is  for  removing  a  Cause  out  of  an  inferior  Court  of  Equity,  upon 
Suggestion  that  the  cause  is  out  of  its  Jurisdiction,  or  that  the  Witnesses  live  out  of 
the  Jurisdiction,  or  upon  some  good  Reasons  given,  why  equal  Justice  may  not  be 
had  in  such  Court ;  but  whether,  after  a  Decree  in  any  such  Court,  a  Bill  of  Appeal 
or  Review  will  lie  to  Chancery  to  reverse  it,  quwre,  ct  vide  1  Vern.  177,  184,  443. 
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2.  The  I'laiiititt',  an  Apprentice,  had  sued  in  the  x\hiyor's  Court  to  have  £150 
rep.aid,  which  liis  Motlier  had  given  to  the  Defendant  to  take  him  as  his  Apprentice  ; 
the  Defendant  brought  his  Certiorari  Bill,  and  entered  into  Bond  to  prove  his  Sug- 
gestions within  the  Time  limited,  as  usual ;  and  upon  a  Reference  to  a  Master,  he 
certified  the  Plaintiff  had  proved  liis  Suggestion.s  ;  and  tliereupon,  although  a  Pro- 
cedendo was  several  Times  moved  for,  it  was  denied  ;  so  the  Defendant  was  necessi- 
tated to  reply,  and  both  Sides  examined  their  Witnesses  ;  and  Publication  being 
passed,  the  Plaintiff  .served  the  ])cfendant  to  hear  Judgment  ;  and  upon  opening  the 
Nature  of  the  Case,  Ld.  K.  and  Master  of  the  Rolls  were  both  of  Opinion,  that  it  should 
be  sent  back  to  be  determined  in  the  Mayor's  Court ;  and  the  Register  said  it  had  been 
often  done  both  Ways,  sometimes  retained  and  decreed  here,  but  oftener  sent  back  ; 
sometimes  after  Publication,  and  sometimes  after  a  Subpana  served  to  liear  Judge- 
ment.    Hil.  1704,  Stephenson  and  Houlditch,  2  Vern.  491. 

(L)  Bills  of  Review  and  Reversal. 

1.  If  the  Chancellor  err.s  in  a  Decree  in  a  Matter  of  Law,  and  it  appears  within 
the  Decree,  this  Decree  may  be  reviewed  for  this  Error.     1  Rol.  Ahr.  332. 

2.  So  if  the  Chancellor  errs  in  his  Conscience  upon  a  Matter  of  Fact  proved  before 
liim,  there  may  be  a  Review  upon  this  Matter,  because  there  needs  no  Examination  ; 
but  this  may  be  reviewed  on  the  old  Depositions  ;  and  this  is  usual.     Ibid.  382. 

3.  But  if  the  Chancellor  errs  in  his  Decree  upon  a  Matter  of  Fact,  this  Decree  is 
final,  and  cannot  be  reviewed,  because  they  cannot  go  upon  a  new  Examination  of 
Witnesses  now ;  for  after  Publication  this  cannot  be  done.     Ibid. 

4.  No  new  Evidence,  or  Matter  which  might  have  been  used  in  the  first  Cause, 
and  of  which  the  party  had  then  Knowledge,  shall  be  sufficient  Grounds  for  a  Bill 
of  Review.  [Chamlaers  v.  Greenhill,]  3  Chan.  Rep.  76.  [Curtess  v.  Smalridge,]  1  Clian. 
Ca.  43,  S.  P.  Laid  down  by  Counsel  as  a  Maxim.  [Malpas  v.  Vernon,]  2  Chan.  Bep. 
45,  S.  P. 

Lord  Bacon's  Rule  respecting  Bills  of  Review,  requires  that  the  new  Matter  sliall 
have  come  to  the  Knowledge  of  the  Party  after  the  Decree,  and  could  not  have  been 
made  Use  of  in  the  Cause  at  the  Time  of  the  Decree  made,  lliese  words  are  dark  in 
themselves,  and  the  Construction  which  hath  been  put  upon  them,  is,  that  the  neio  Matter 
must  hare  come  to  the  Knowledge  of  the  Party,  after  Publication  passed.  Per  Lord 
Hardwicke,  Patterson  v.  Slaughter,  Arabl.  293. 

And  by  him,  in  the  same  Case  :  All  the  Bills  of  Review,  I  have  known,  hare  been 
on  New  Matter,  to  prove  what  was  before  in  Issue ;  but  a  Party  cannot  be  entitled  to 
a  Bill  of  Review,  on  new  Matter,  to  prove  a.  Title,  which  was  not  before  in  Issue.     Ibid. 

5.  No  Errors  can  be  assigned  on  a  Bill  of  Review,  but  Errors  in  Law ;  and  sucli 
must  appear  from  the  Facts  stated  in  the  Decree  ;  if  new  Matter  is  after  discovered, 
it  can  only  be  assigned  for  Error,  by  Leave  of  the  Court.  Pasc.  1C83,  Millish  and 
y^'illiams,  1  Vern.  166.     [Fitton  v.  Macclesfield,]  1  Vern.  292,  S.  P.  per  Cur'. 

6.  If  a  Man  brings  a  Bill  of  Review,  to  which  there  is  a  Demurrer,  and  the 
Demurrer  allowed,  he  cannot  afterwards  bring  a  new  Bill  of  Review.  1  Vent.  441. 
[Barbon  v.  Searle,]  1  Vern.  417,  S.  P. 

7.  So  where  a  Bill  was  taken  pro  confesso,  and  a  Bill  of  Review  brought,  to  which 
the  Defendant  demurred,  which  was  allowed  ;  [82]  a"d  a  new  Bill  of  Review  being 
brought,  the  Defendant  demurred  ;  and  for  Cause  shewed,  that  a  Bill  of  Review  lies 
not  after  a  Bill  of  Review  ;  and  the  Demurrer  was  allowed.  Hil.  1682,  Dunny 
and  Filmore,  1  Vern.  135,  2  Chan.  Ca.  133,  S.  C. 

8.  Where  a  Demurrer  to  a  Bill  of  Review  is  allowed,  it  may  be  inroUed  ;  but  if 
over-ruled,  that  cannot  be  inroUed,  so  as  to  prevent  the  Demurrer's  being  re-argued. 
Hil.  1690,  Wools  and  Tucker,  2  Vern.  120,  per  Cur'. 

9.  A  Decree  was  obtained  for  a  large  Sum  of  Money,  and  a  Bill  of  Review  was 
brought,  and  new  Matter  assigned  for  Error  ;  and  the  Rule  of  Court  was  pleaded, 
viz.  that  the  Defendant  ought  first  to  pay  the  Money  into  Court  before  the  Bill  brought  : 
But  per  Cur',  let  him  give  good  Security,  and  we  will  dispense  with  the  Rule.  14  Car. 
2  [1662-63],  Levil  and  Darrey,  1  Chan.  Ca.  42. 

10.  On  a  Motion  to  stay  Proceedings  on  a  Decree  until  the  Plaintiff  was  heard 
on  a  Bill  of  Review,  it  being  insisted  upon  that  a  Bill  of  Review  was  in  itself  a  Super- 
sedeas, and  like  a  Writ  of  Error  at  Law  ;  but  per  Ld.  K.  the  Decree  shall  be  performed 
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to  a  Tittle  before  any  Bill  of  Review  be  allowed,  unless  the  Plaintiff  will  swear  that 
he  is  not  able  to  perform  the  Decree,  and  will  surrender  himself  to  the  Fleet,  and  lie 
in  Prison  till  the  Matter  be  determined  on  the  Bill  of  Review.  Hil.  1082,  Williams 
and  M ell  isli,  1  Vern.  117. 

11.  Upon  a  Motion  that  a  Bill  of  Review  might  be  admitted,  without  Payment  of 
the  Costs  of  the  former  Suit,  amounting  to  £15U,  for  which  the  now  Plaintiff,  as  was 
pretended,  had  been  in  Execution  almost  twenty  Years,  and  was  not  able  to  pay  them. 
Per  Cur',  Upon  his  making  Oath  that  he  is  not  worth  £40,  besides  the  Matter  in  Ques- 
tion, and  besides  a  Suit  depending  between  the  same  Parties  to  foreclose  a  Mortgage, 
the  Debt  being  pretended  to  be  overpaid,  he  shall  be  admitted  to  bring  his  Bill  of  Re- 
view without  Payment  of  Costs.  Mich.  1G84,  Fittan  and  Macclesfield,  1  Vern.  264. 
Vide  1  Vern.  292,  S.  C,  where  it  is  said,  that  paying  of  Costs  upon  bringing  a  Bill  of 
Review,  is  dispensed  with  by  a  late  Order. 

A  Bill  of  Rerieio  for  error  apparent  mil  not  lie  after  twentij  Years,  to  he  computed 
from  the  Time  of  the  Decree  made,  not  of  the  Inrollment.  And  the  same  Doctrine  holds 
in  the  Case  of  a  Bill  of  re-hearing.  Per  Lord  Camden,  Chancellor,  Smith  v  Clav 
Ambl.  645.  •^' 

(M)  Bills  original  after  a  Decree. 

1.  A  Feme  Covert,  after  Separation  from  her  Husband,  had  a  Decree  for  Alimony, 
which  Decree  was  confirmed  on  a  Bill  of  Review;  but  the  Husband  being  wilhn"  to 
be  reconciled  to  his  Wife,  and  to  cohabit  with  her,  exhibited  an  original  Bill  to  set  aside 
the  Decree;  and  it  was  held  by  Finch,  Ld.  K.,  a.ssisted  by  North,  C.  J.,  to  be  a  proper 
Bill.  Uil.  2G  Car.  [1G75],  Whoreu-ood  and  Whoreimod,'!  Chan.  Ca.  250,  where  it  is 
said  to  have  been  resolved,  that  where  a  Decree  is  temporary,  or  for  special  ends,  an 
original  Bill  lies,  to  shew  that  the  Purposes  of  the  Decree  are  satisfied,  and  to  put  a 
Period  to  it.     Vide  [Lawrence  v.  Berney]  2  Chan.  Rep.  128. 

2.  An  original  Bill  to  execute  a  Decree  of  Lands  against  a  Purchaser,  who  claimed 
under  Parties  bound  by  that  Decree  was  allowed  good  on  Demurrer  thereto,  bv  Ld  K 
Trill.  26  Car.  2  [1674-75],  Organ  and  Gardiner,  1  Chan.  Ca.  231. 

[83]  3.  If  a  Bill  be  brought  to  have  the  Benefit  of  a  former  Decree,  the  Plaintiff 
cannot  examine  Witnesses,  much  less  the  same  Witnesses  to  the  Matters  in  Issue  in 
the  former  Cause  ;  but  on  such  a  Bill  the  Court  may  examine  the  Justice  of  the  former 
Decree;  but  then  it  must  be  by  Proofs  taken  in  the  Cause  wherein  that  Decree  is 
made.  [Johnson  v.  Northey,]  Per  Cur'.  2  Vern.  409 ;  vide  [Read  v.  Hambey]  1  Chan. 
Ca.  45,  where  it  is  said,  that  no  original  Bill  ought  to  be  brought  to  explain  a  Decree 
on  any  Matter  precedent  to  the  Decree. 

*  4.  An  original  Bill,  barely  in  Nature  of  a  Bill  of  Revivor,  and  not  broader  or 
longer  than  a  Bill  of  Revivor  only,  does  not  open  the  first  Decree  to  have  it  looked 
into ;  but  if  it  be  to  inforce  a  Decree  or  carrv  it  further,  then  it  opens  the  Cause.  Pasc. 
1706,  Vare  and  Wordall. 

(N)  Bill  taken  pro  confesso. 

1.  If  the  Defendant  appears  to  the  Subpoena,  and  prays  a  further  Day  to  Answer, 
and  has  it,  and  afterwards  stands  out  all  the  Processes  of  Contempt,  the  Bill  will  be 
taken  pro  confesso.     [Denny  v.  Filmer,]  N^el.  Chan.  Rep.  65. 

2.  But  if  the  Defendant  hath  not  appeared,  the  Court  will  not  decree  the  Bill  to 
be  taken  pro  confesso,  but  will  order  a  Sequestration  against  his  Real  and  Personal 
Estate,  until  he  clears  his  Contempt.     [Nodes  v.  Batle,]  2  Chan.  Rep.  283. 

3.  The  Defendant  being  a  Prisoner  in  the  King's  Bench  refused  to  answer  ;  where- 
upon it  was  prayed,  that  the  Bill  might  be  taken  jyro  confesso,  if  he  did  not  answer 
by  a  certain  Day  ;  but  the  Court  was  of  Opinion,  that  the  Bill  could  not  be  taken 
pro  confesso,  unless  the  Defendant  was  in  the  Prison  of  the  Court ;  whereupon  he 
was  removed  by  Habeas  Corpus  into  the  Fleet,  and  having  a  Day  given  him  to 
answer,  and  he  still  refusing,  the  Bill  was  taken  pro  confesso,  and  he  was  ordered  to 
be  kept  close  Prisoner.     [Thomas  r.  Jones,]  Nel.  Chan.  Rep.  50. 

4.  A  Quaker  being  in  Contempt  for  not  answering  upon  Oath  ;  and  he  being 
by  Order  brought  to  the  Bar,  Ld.  Chan,  admonished  him  of  the  Peril  of  persevering ; 
but  he  still  refusing  to  answer  on  Oath,  the  Bill  was  taken  pro  confesso.  29  Car.  2, 
Anon.  2  Chan.  Ca.  237. 
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5.  The  Court  of  Policies  and  Assurances  in  London  having  decreed  a  Bill  to  be 
talvcn  pro  confesso,  after  the  first  Summons,  their  Decree,  for  this  Reason,  was  reversed. 
Johnson  v.  Desmineere,  1  Vern.  223. 

The  Defendant  had  been  served  witli  a  Subpcjena,  but  had  never  appeared;  and 
the  Plaintiff  had  proceeded  to  Attachment  and  Sequestration.  The  Defendant  not 
being  found  on  any  of  these  Processes,  and  the  Sequestrators  havirui  returned  that  he 
had  no  real  or  personal  Estate  ;  it  was  moved,  that  he  might  be  ordered  to  appear  on 
a  Day  certain,  and  the  Order  published,  as  directed  by  5  G.  2,  c.  25  ;  to  the  end  that 
the  Bill  might  be  taken  j)ro  confesso  under  that  Act.  And  the  Court  granted  the  Motion. 
Mawer  v.  Mawer,  Bro.  Chan.  Ca.  388. 

Where  a  Defendant  puts  in  an  Answer,  after  an  Order  that  the  Plaintiff's  Bill 
shall  he  taken  pro  confesso,  if  the  Plaintiff  take  Exceptions  to  it,  it  is  a  M'airer  of  the 
Process  ;  because  the  Plaintiff  shall  not  have  the  Benefit  both  of  the  Defendant's  Answer, 
and  of  his  own  Allegalions.  And  wherever  an  Order  is  made  to  take  a  Bill  pro  confesso, 
if  the  Defendant  comes  in  on  any  reasonable  Ground  of  Indulgence,  and  pays  Costs, 
the  Court  will  attend  to  his  Application,  if  the  Delay  have  not  been  extravagantly  long  ; 
but  when  it  has  been  so.  the  mere  gratuitously  putting  in  an  Answer  is  not  sufficient 
to  over-rule  the  Order.  By  Lord  Thurlow,  Chancellor.  Williams  v.  Thompson,  2  Bio. 
Chan.  Ca.  279. 


[84]  CAP.  XIII. 

Bonds  and  Obligations. 


(A)  Concerning  Bonds  voluntarily  entered  into. 

(B)  When  the  Consideration  of  entering  into  a  Bond  fails,  in  what  Cases  there  shall 

be  Relief  in  Equity. 

(C)  What  shall  be  said  an  illegal  Consideration  ;  and  herein  of  Bonds  of  Resignation, 

criminal  Conversation,  and  such  as  deprive  a  Man  of  the  Benefit  of  tlie  Law. 

(D)  Unreasonable  Bonds  relieved  against. 

(E)  Bonds  given  in  Fraud  of  Marriage- Agreements  relieved  against. 

(F)  Marriage-brokage  Bontis,  what  shall  be  void  as  such. 

(G)  Bonds  obtained  from  young  Heirs,  in  what  Cases  to  be  relieved  against. 
(II)  Bond  and  Penalty,  in  what  Cas&s  moderated  in  Equity. 

(I)    In  what  Cases  a  Defect  in  tlie  Bond,  or  the  Want  of  it  will  be  supplied  in  Equity. 
(K)  Concerning  Co-obligors  and  Sureties. 

(A)    CONCEKNING    BoNDS   VOLUNTARILY   ENTERED   INTO. 

L  If  a  Man  enters  voluntarily  into  a  Bond,  though  there  was  no  Consideration  ; 
yet,  if  there  was  no  Fraud  used  in  obtaining  it,  the  Bond  .shall  not  be  relieved  against 
in  Equity.     21  Car.  2  [1C(J9],  Wright  and  Moor,  1  Chan.  Rep.  157. 

*  2.  But  a  voluntary  Bond  shall  not  be  paid  in  a  Course  of  Administration,  so 
as  to  take  place  of  Real  Debts,  though  by  simple  Contract ;  but  such  voluntary  Bond 
shall  be  paid  before  Legacies.  Decreed  by  Harcourt,  L.  C,  23  Feb.  1712,  Jones  and 
Powell. 

(S.  C.  cited  by  Talbot,  C,  in  the  Case  of  Cray  and  Rooke  {vide  Eq.  Ca.  Abr.  Part  2). 
For  tlie  Bond  although  it  be  voluntary,  transfers  a  Right  in  the  Life-time  of  the  Obligor  ; 
but  Legacies  arise  only  from  the  Will,  which  takes  eft'ect  only  from  the  Testator's  Death, 
and  therefore  ought  to  be  postponed  to  a  Right  created  in  the  Testator's  Life-time  ; 
and  this  Ld.  Chan,  added,  was  expressly  proved  by  the  Case  of  Fairbeard  and  Bmcers 
{vide  Title  Creditor  and  Debtor  (B),  PI.  15  [1  Eq.  Ca.  Abr.  143],  and  that  this  Opinion 
of  Lord  Harcourt  was  grounded  upon  precedent  Authorities.) 

A  Man  gave  to  a  Wornan,  who  had  been  a  Common  Prostitute,  and  whom  he  had 
kept  two  Years,  a  Voluntary  Bond.  On  a  Bill  by  the  Executor  of  the  Obligor,  Lord 
Camden  refused  to  relieve  against  this  Bond.     Hill  v.  Spencer,  Ambl.  G41. 
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[85]  (B)  When  the  Consideration  of  entering  into  a  Bond  fails,  in  what  Cases 

THERE  shall   BE   RELIEF   IN    EQUITY. 

1.  If  a  Lessee  assigns  liis  Lease,  and  the  Assignee,  in  Consideration  of  such  assign- 
ment, gives  liim  a  Bond  of  £300  conditioned  to  pay  him  £20  a  Year,  and  the  Rent  to 
the  Lessor,  and  the  Assignee  suggests,  that  the  Lease  being  forfeited  (as  in  Truth  it 
was)  there  is  no  Consideration  ;  yet  if  the  Assignee  may  have  the  full  Benefit  of  hi.? 
Agreement,  as  he  had  in  this  Case,  by  the  Lessor's  not  taking  advantage  of  tlio  For- 
feiture, he  shall  have  no  Relief.  Decreed  25  Car.  2  [1673],  Powel  and  Morgan, 
Rep.  in  Chan.  Temp.  Finch  49. 

2.  If  an  Officer  in  the  Army  agrees  to  surrender  his  Commission  to  J.  S.  in  con- 
sideration of  £100,  for  which  a  Bond  is  given,  and  he  surrenders  accordingly,  and 
./".  S.  cannot  get  himself  admitted,  yet  /.  S.  shall  not  have  Rehef  against  this  Bond, 
save  only  against  Intere-st  and  Costs.  Decreed  Mich.  1682,  Berrisford  and  Done, 
1   Vern.  '98.     (Vide  Morris  v.  M'Kullock,  Amhl.  432.) 

3.  In  a  Bill  to  be  reheved  against  four  Bonds  entered  into  by  the  Plaintitl''s  Testator 
to  the  Defendant  for  quitting  his  Pretence,  and  procuring  the  Plaintifl''s  Testator 
to  be  admitted  Purser  of  one  of'the  King's  Men  of  War  :  It  was  held  per  Cur',  that  the 
Bonds  could  not  be  set  aside,  and  that  they  could  give  no  Relief,  except  for  Interest 
and  Costs,  on  Paj'ment  of  the  Principal.  Hil.  1693,  Symonds  and  Gibson.  2  Vern. 
308.     Quaere  of  the  Circumstances  of  this  Case,  for  no  more  of  it  appears  in  the  Book. 

4.  But  where  a  Bond  was  entered  into  before  the  Wars,  conditioned  to  pay  £40 
per  Ann.  for  twelve  Years,  out  of  the  Profits  of  an  Office  which  Office  was  taken  away 
by  the  Usurpers,  but  was  again  revived  at  the  King's  Restoration  ;  and  it  was  held 
that  the  Obligor  should  not  be  liable  for  more  than  the  Time  which  the  Office  con- 
tinued.    Decreed  17  Car.  2  [1665],  Laicrence  and  Brasier,  1  Chan.  Ca.  72. 

5.  So  if  a  Citizen  of  London  is  seised  and  possessed  of  Houses  of  a  publick  Title, 
and  likewise  of  a  Personal  Estate,  and  de'vises  £10,000  to  his  Daughters,  and  makes 
his  Nephew  Executor,  who  enters  into  a  general  Recognizance  to  the  Chamberlain 
of  London,  for  the  Payment  of  the  £10,000,  and  the  Lands  of  a  Publick  Title,  by  the 
Restoration  of  the  King,  revert  to  the  right  Owner ;  and  the  Personal  Estate  by  the 
Fire  of  London  is  very  much  lessened,  so  that  it  is  doubted,  whether  the  Whole  will 
make  up  the  £10,000,  the  Recognizance  shall  be  made  use  of  no  farther  than  to  make 
good  the  Value  of  the  Testator's  Estate,  over  and  above  the  Losses  by  Fire,  and  the 
King's  Return.     Decreed  3fich.  22  Car.  2  [1070],  Holt  and  Half,  1  Chan.  Ca.  190. 

[86]  (G)  Wh.\t  shall  be  said  an  Illeg.4lL  Consideration  ;  and  herein  of  Bonds 
OF  Resignation,  Criminal  Conversation,  and  such  as  deprive  a  Man  of 
the  Benefit  of  the  Law. 

1.  If  a  Man  who  has  a  Title  to  Lands  applies  himself  to  a  Counsellor,  to  recover 
such  Lands,  and  the  Coiuisellor  refuses  unless  the  Party  will  give  him  a  Bond,  con- 
ditioned to  give  him  half  the  Land  when  recovered,  such  Bond  shall  be  delivered  up, 
and  the  Counsellor  shall  have  no  more  than  his  reasonable  Charges.  Decreed  Mich. 
32  Car.  2  [1680],  Skapholme  and  Hart,  Rep.  in  Chan.  Temp.  Finch  477. 

2.  The  Defendant,  upon  his  presenting  the  Plaintiff  to  a  Parsonage,  took  a  Bond 
from  him  to  resign,  which  though  in  itself  lawful,  yet  the  Patron  making  an  ill  Use 
of  it,  viz.  by  pi'eventing  the  Incumbent  from  demanding  Tithes  in  Kind,  the  Court 
awarded  a  perpetual  Injunction  against  the  Bond.  Mich.  168<),  Burston  and  Sandys, 
1  Vern.  411,  vide  [Grahme  v.  Grahme]  1  Vern.  131,  wliere  it  was  sent  to  be  tried  at 
Law,  whether  Bonds  of  Resignation  were  good  [a),  or  not;  Ld.  Chan,  saying.  That 
Precedents  in  the  Case  were  not  directly  to  the  Point. 

Note  :  It  lias  been  decided  in  the  House  of  Lords  that  general  Bonds  of  Resignation 
xre  Simoniacal.  Vide  Bishop  of  London  v.  Ffytche,  Cunningham's  Law  of  Simony, 
52. 

(a)  SuchBonds  have  been  held  good  in  Law,  wliere  there  appeared  to  be  no  Corruption 
or  Simoniacal  Contract ;  and  that  a  Man  may  bind  himself  to  resign,  as  in  Case  of 
Plurality.  Non-residence,  or  till  the  Patron's  Son  is  of  Age,  and  quahfied  to  take 
the  Benefice  ;  but  if  it  had  been  for  a  Lease  of  the  Glebe,  or  Tithes,  or  Sum  of  Money, 
that  had  been  Simony  within  the  Statute.     Vide  Cro.  Eliz.  180;  Cro.  Jac.  248. 
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*  3.  The  Guardian  of  an  Infant  presented  to  a  Living,  and  took  a  Bond  from  the 
Incumbent  to  resign  within  two  Months  after  Request  of  the  Patron  or  his  Heirs,  it 
bein"^  designed  that  he  should  have  the  Living  himself,  when  capable ;  the  Patron 
afterwards  died  an  Infant  at  the  University,  leaving  two  Sisters,  who  were  his  Heirs, 
and  they  pressed  the  Incumbent  to  resign  ;  and  for  not  doing  it,  put  the  Bond  in  Suit, 
and  recovered  Judgment  ;  and  this  bill  was  brought  to  be  relieved  against  the  Bond 
and  Judgment ;  and  it  was  proved  in  the  Cause,  that  they  had  treated  with  the  In- 
cumbent to  sell  him  the  perpetual  Advowson,  and  had  said,  that  if  he  would  not  give 
£700  for  it,  they  would  make  him  resign.  Per  Ld.  K.  The  Proof  in  this  Case  lies  on 
the  Defendant's  Part,  and  unless  they  make  out  some  good  Reason  for  removing  him, 

1  shall  certainly  decree  against  the  Bond.  Bonds  for  Resignation  have  been  held  good 
in  Law  :  the  Statute  of  31  Eliz.  against  Simony,  made  the  Penalty  upon,  the  Lay 
Patron ;  and  I  do  not  remember  any  Case  of  Resignation-Bonds  before  that  Statute, 
and  they  have  been  allowed  since,  only  to  preserve  the  Living  for  the  Patron  himself, 
or  for  a  Child,  or  to  restrain  the  Incumbent  from  Non-residence,  or  a  vicious  Course 
of  Life  ;  and  if  any  other  Advantage  be  made  thereof  it  will  avoid  the  Bond  ;  and  where 
it  is  general,  for  Resignation,  yet  some  special  Reason  must  be  shewn  to  require  a 
Resignation,  or  I  will  not  suffer  it  to  be  put  in  Suit  ;  if  it  should  not  be  so.  Simony 
will  be  committed  without  Proof  or  Punishment ;  a  particular  Agreement  must  be 
proved,  to  resign  for  the  Benefit  of  the  Friend  that  would  be  presented  ;  and  without 
such  Agreement  the  Bond  ought  not  to  be  sued,  but  for  [87]  Misbehaviour  of  the 
Parson ;  and  here  are  Proofs  in  this  Case  of  Endeavours  to  get  Money  out  of  the  Plaintiff  ; 
and  decreed  a  perpetual  Injunction  against  the  Bond,  and  Satisfaction  to  be  acknow- 
ledged upon  the  Judgment ;  and  the  Plaintiff  to  give  a  new  Bond  of  £200  Penalty  to 
resign  :  but  that  not  to  be  sued  without  Leave  of  the  Court.  Mich.  1701,  Hilliard 
and  Stapleton. 

4.  If  a  Bond  is  given  to  a  House-keeper  for  secret  Service,  and  it  does  not  appear 
she  was  a  common  Strumpet,  Equity  will  not  relieve  against  it.  Mich.  1691,  Bainhour 
and  Maning,  2  Vern.  242. 

5.  But  if  it  appears  that  there  was  turpis  Contractus,  and  that  the  Woman  used 
to  practice  after  that  Manner,  and  used  to  draw  in  young  Gentlemen,  Equity  will 
relieve  [Whaley  v.  Norton],  1  Vern.  483;  vide  [Mathew  v.  Hanbury]  2  Vern.  187, 
where  it  is  said,  that  though  the  Court  may  refuse  Relief,  when  the  Party  who  is 
culpable  makes  liis  Application  ;  yet  it  is  otherwise  when  his  Executor  sues. 

A  Bill  for  Payment  of  £100,  and  an  Annuity  of  £40  was  granted  by  Defendant 
to  Plaintiff  a  young  Woman  who  came  to  live  in  the  Family  of  Defendant  tfien  a  married 
Man,  as  Companion  to  his  Sister,  and  afterwards  occasioned  a  Separation  between 
him  and  his  Wife.  By  Lord  Hardwicke,  Though  the  Grant  is  expressed  to  be  for  divers 
Causes  and  Considerations,  it  is  plain  on  the  Evidence,  nor  is  it  disputed  to  what  it  is 
applied.  It  is  also  plain  to  me  that  what  this  unhappy  Woman  submitted  to  was  from 
the  Seduction  of  Defendant,  her  Youth  and  previous  good  Character  are  Evidence  of 
this,  and  that  certainly  has  been  the  principal  Ground  of  the  Determinations  in  this 
Court,  tchere  it  has  been  considered  as  Premium  Pudicitiw  when  the  young  Woman 
submitted  to  the  Suggestions  of  the  Man,  and  was  guilty  of  no  Fault  before  ;  nevertheless 
he  dismisseth  the  Plaintiff's  Bill  {but  icithout  Costs),  saying  that  this  Case  differed  from 
the  others  by  the  Defendant  being  married,  so  that  the  Plaintiff  ivas  left  without  any 
Excuse ;  had  she  not  known  that  he  was  married,  as  if  tlie  Wife  were  at  a  Distance, 
or  if  any  Imposition  on  lier  were  proved,  it  would  be  a  different  Thing.     Priest  v.  Parrot, 

2  Vez.  160. 

But  Equity  will  not  relieve  against  a  voluntary  Bond,  given  to  a  Common  Prostitute, 
whom  the  Obligor  had  kept.  Past  Service  does  not  render  a  Bond  less  voluntary,  for 
it  is  no  Consideration  at  Law.  Vide  Hill  v.  Spencer,  Ambl.  631 ;  vide  [Whaley  v. 
Norton]  1  Vern.  483. 

6.  The  late  Marquis  of  Anandale  havmg  had  criminal  Conversation  with  the  De- 
fendant, his  House-keeper,  for  two  Years,  and  having  a  Child  by  her,  who  afterwards 
died,  the  Marquis  gave  a  Bond  of  £4000  Penalty,  conditioned  to  pay  her  £2000  within 
three  Montlis  after  his  Death  ;  and  some  Time  after  the  Marquis  executed  a  Deed, 
whereby  he  agreed,  either  to  pay  the  £2000,  or  to  lay  it  out  in  an  Annuity,  and  settle 
it  on  the  Defendant  Harris  and  her  Child  ;  and  the  Marquis  being  dead,  and  this 
Bond  put  in  Suit,  this  Bill  was  brought  to  be  relieved  against  the  Bond,  as  being  given 
pro  turpi  causa  ;  and  the  Defendant's  Cross-Bill  was  for  a  Discovery  of  Assets,  and 
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Payment  of  the  £2000,  and  tlie  Court  dismissed  the  original  Bill,  and  decreed  an  Account 
and  Satisfaction  for  the  Defendant  on  her  Cross-Bill,  as  being  PrcBmium  Pudoris ; 
and  a  Case  was  cited  of  Ord  and  Blackelt,  where  Mrs.  Ord,  a  young  lady  of  about  fourteen 
Years  of  Age,  and  intitled  to  £12,000  Fortune,  was  seduced  by  Sir  William  Blackelt, 
who  settled  on  her  £300  per  Ann.  for  Life  ;  and  the  young  Lady  had  a  Decree  for  the 
£300,  as  Prcemium  Pudicitim  :  So  in  a  like  Case  in  the  Exchequer  about  a  Year  ago, 
wliere  a  Man  having  debauched  a  young  Woman,  and  intending  afterwards  to  put 
a  Trick  on  her,  made  a  Settlement  upon  her  of  £30  a  Year  for  Life,  out  of  an  Estate 
which  he  had  notliing  to  do  with  ;  yet  the  Court  decreed  him  to  make  it  good  out  of 
an  Estate  which  he  had  of  his  own.  This  Decree  was  afterwards  affirmed  on  Appeal 
to  the  House  of  Peers.  Hil.  1727,  The  Marchioness  of  Anandale  and  Harris.  2  Will. 
Rep.  432.  S.  C. ;  Cray  and  Rooke.  Mich.  1725,  S.  P.     Vide  Eq.  Ca.  Abr.  Part  2  [182]. 

7.  If  a  Man  who  is  made  Tenant  in  Tail  enters  into  a  Recognizance  not  to  suffer 
a  Recovery,  such  Recognizance  shall  be  delivered  up  as  creating  a  Perpetuity.  Moor, 
809.     Adjudged  upon  a  Reference  to  the  Judges  out  of  Chancery. 

8.  So  if  one  settles  his  Land  upon  his  Daughter  in  Tail,  and  takes  a  Bond  from 
her  not  to  commit  Waste,  and  the  Daughter  levies  a  Fine,  and  commits  Waste,  and 
the  Bond  is  put  in  Suit ;  yet  Equity  will  relieve  against  it.  Hil.  1691,  Jervis  and 
Bruton,  2  Vern.  251. 

9.  But  where  the  Father  settled  Lands  on  his  Son  in  Tail,  and  took  a  Bond  from 
him,  that  he  should  not  dock  the  Intail.  On  a  Bill  to  be  relieved  against  the  Bond, 
it  was  decreed  to  be  good  ;  for  if  the  Son  would  not  have  given  the  Bond,  the  Father 
might  have  only  made  him  Tenant  for  Life.     Trin.   1691,  Freeman  and  Freeman, 

2  Vern.  233. 

One  Covenant  of  a  Bond  teas  that  the  Obligor  would  not  plead  or  demur  to  any  Bill 
ichich  should  be  brought  against  him  for  Discovery  of  his  Trading,  &c.,  contranj  la  his 
Agreement ;  and  noiv  a  Bill  was  brought  {int.  al.)  to  discover  several  Breaches  of  his 
Agreement.  To  this  Bill  the  Defendant  pleaded  an  Act  of  Parliament,  under  which 
the  Breaches  of  his  Agreement  enquired  after,  woidd  subject  him  to  several  Penalties 
and  Forfeitures  ;  and  it  was  urged  that  by  Law  no  Man  was  bound  to  discover  any 
Matters  which  tended  to  subject  him  to  any  Penalties  or  Forfeitures,  and  that  as  to  the 
Covenant  not  to  plead  or  demur,  it  was  illegal  and  void  in  itself,  as  it  tended  to  deprive 
him  of  the  Benefit  of  the  Law.  But  the  Plea  icas  over-ruled,  because  he  certainly  might 
if  he  thought  fit  forego  or  wave  the  Benefit  of  the  Laiv  in  those  Particulars.  And  the 
Covenant  not  to  plead  or  demur,  was  purposely  to  obviate  the  Pretence  that  he  ought  not 
to  discover  any  Thing  whereby  to  subject  himself  to  any  Penalties  to  the  Illegality  of 
which,  since  he  has  expressly  consented  to  and  covenanted  for  it,  he  shall  not  noiv  be 
at  Liberty  to  object.    Vide  South-Sea  Company  v.  Bumsted,  ante  [1  Eq.  Ca.  Abr.]  77,  78. 

[88]  (D)  Unreasonable  Bonds  relieved  against. 

1.  The  Plaintiff  for  £90  lent,  got  a  Bond  of  £800  from  the  Defendant,  when  he  was 
drunk,  and  had  Judgment  thereon  ;  the  Defendant,  in  Right  of  his  Wife,  was  intitled 
to  certain  Lands  that  were  estreated  in  other  Persons  in  Law,  in  Trust  for  her ;  the 
Bill  was  to  have  those  Lands  subjected  to  the  Plaintiff's  Satisfaction  here,  in  as  much 
as  the  Defendant  was  intitled  to  the  Trust  in  the  Right  of  his  Wife  ;  but  the  Court 
would  not  give  the  Plaintiff  any  Relief,  not  so  much  as  for  the  Principal  he  had  really 
lent ;  and  the  Bill  was  dismissed.  Pasc.  23  Car.  2  [1671],  Rich  and  Sydenham,  1  Chan. 
Ca.  202. 

(But  if  the  Defendant,  in  this  Case,  had  come  into  Equity,  to  set  aside  the  judg- 
ment for  Fraud,  Equity  would  have  obliged  him  to  pay  the  Plaintiff  what  was 
really  lent,  according  to  that  Maxim,  He  that  would  have  Equity  done  him,  must  do  it 
to  others.) 

2.  A  Man  who  had  fallen  out  with  his  Mother,  settled  his  Mansion-house  on  his 
Brother,  but  first  took  a  Bond  from  him  in  his  Sister's  Name,  that  the  Brother  should 
not  permit  his  Mother  to  come  into  the  House ;  and  the  Bond  was  decreed  to  be  set 
aside.     Mich.  1686,  Traitor  and  Traitor,  1  Vern.  413. 
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(E)  Bonds  Given  in  Fr.^ud  of  Marriage  Rights  and  Agreements 

RELIEVED  against. 

1.  If  A.  on  a  Treaty  of  Marriage  of  his  Sister  wnth  B.  lets  lier  have  £1(50  privately, 
that  her  Fortune  may  appear  as  much  as  was  insisted  upon  by  B.  and  takes  her  Bond  to 
repay  it,  and  the  Executor  of  A.  puts  the  Bond  in  Suit  against  the  Executor  of  the  Sister, 
who  survived  the  Husband,  the  Bond  shall  be  given  up  as  fraudulent.  Decreed  between 
Gale  and  I^mlo,  1  Vern.  475.  Nole  :  It  is  laid  down  as  a  Rule  in  Equity,  that  where 
the  Son,  without  the  Privity  of  the  Father  or  Parent  ti'eating  the  Match,  gives  a  Bond 
to  refund  any  Part  of  the  Portion,  it  is  void.     [Kemp  v.  Coleman,]  1  Salic.  156. 

2.  If  on  a  Treaty  of  Marriage  between  A.  and  the  Daughter  of  B.  the  Mother  of  A 
surrenders  Part  of  her  Jointure  to  enable  her  Son  to  make  a  Settlement,  and  B.  agrees 
to  give  his  Daughter  £3000  Portion  ;  and  A.  without  the  Privity  of  his  Mother,  gives 
a  Bond  to  B.  to  pay  back  £1000  at  the  End  of  seven  Years,  the  Bond  shall  be  delivered 
up,  as  obtained  in  Fraud  of  the  Marriage-Agreement.  Decreed  Mich.  1718,  by  the  Master 
of  the  Rolls,  and  Mich.  1719,  affirmed  by  Ed.  Chan.      Turton  and  Benson,  2  Vern.  764. 

Free,  in  Chan.  522,  Lucas's  Rep.  445;  1  Will.  Rep.  496,  S.  G.  The  Bond  will  not 
be  made  better  by  being  assigned  to  Creditors  ;  and  says  Mich.  1719,  Parker,  C,  affirmed 
the  Decree  made  by  the  Master  of  the  Rolls,  saying.  That  these  private  Agreements 
were  highly  to  be  discouraged.  See  the  Case  of  Roberts  and  Roberts,  Eq.  Ga.  Abr. 
Part  2. 

*  3.  But  where  a  Son, in  Consideration  of  £.'5500,  which  he  was  to  have  as  a  Man-iage- 
Portion  with  B.  his  intended  Wife,  covenanted  that  his  Father  would  settle  £300 
per  Ann.  on  her  as  a  Jointure  ;  and  the  Father  settled  it  accordingly  ;  and  the  Son 
gave  a  Bond  to  leave  his  Wife  £1000  if  she  survived  him  ;  the  Son  died,  and  the  Father 
pretended  the  Wife  ought  not  to  have  any  Benefit  of  this  Bond,  for  that  it  was  in  Fraud 
of  the  Marriage-Agreement ;  and  cited  the  ('ase  of  Sir  Nicholas  Butler  and  Sir  Henry 
Chancey,  where,  on  the  Marriage  of  Sir  Henry's  Son  with  Sir  Richard's  Daughter,  it 
was  agreed,  that  the  young  Couple  shoiUd  have  so  much  for  present  Maintenance  ;  the 
Son  privately  agrees  with  his  Father  to  release  Part  of  it ;  and  that  it  was  set  aside, 
though  there  the  Son,  as  was  said,  gave  nothing  but  his  own,  and  he  might  dispose  of 
his  present  Maintenance  as  he  thought  fit ;  so  here  the  Son  gives  nothing  but  his  own 
Money  :  But  per  Cur,  the  Cases  are  not  alike ;  there  the  Father  was  Party  to  the 
Articles,  and  deceived  by  the  under-hand  Agreement  contrary  to  the  Articles,  but  here 
the  Son  is  only  Party  [89]  to  the  Articles,  and  was  to  have  all  the  Portion,  and  might 
give  it  as  he  pleased  ;  and  decreed  that  there  should  be  no  Relief.  Mich.  1699,  Gifford 
and  Gifford. 

6.  If  a  Bond  is  given  in  common  Form  for  the  Payment  of  Money  ;  but  proved  that 
the  Consideration  was,  that  the  Obligor  should  marry  such  a  Man,  or  should  pay  the 
Money  due  on  the  Bond,  the  Court  will  relieve  against  it,  for  Marriage  ought  to  be  free, 
and  without  Compulsion.     Adjudged  Trin.  1689,  Key  and  Bradshaw,  2  Vern.  102. 

7.  So  if  A.  being  a  Widow,  gives  a  Bond  to  B.  of  £100  if  she  marry  again,  and  B. 
gives  a  Bond  to  the  Widow,  to  pay  her  Executors  the  like  Sum,  if  she  should  not  marry 
again ;  and  the  Widow  soon  after  marries,  her  Bond  shall  be  delivered  up.  Decreed 
Mil.  1690,  .Bafer  and  White,  2  Vern.  215. 

(F)  Marriage-Brokage  Bonds,  what  sh.vll  be  void  as  such. 

1.  If  A.  gives  B.  a  Bond  of  £100  for  procuring  him  a  Wife,  which  is  effected  accord- 
ingly, such  Bond  shall  be  cancelled.  [Arleston  v.  Kent.]  Toth.  27.  [Arundel  v.  Tre\illian,] 
1  Chan.  Rep.  87,  S.  P.  decreed;  [Glanville  v.  Jennings,]  31  Chan.  Rep.  3,  S.  P.  decreed. 

2.  The  PlaintiiT  gave  a  Bond  to  the  Defendant,  conditioned,  in  Effect,  that  if  the 
Plaintiff  married  J.  S.  then  the  Plaintiff  to  pay  a  certain  Sum  of  Money  ;  the  Defendant 
procured  the  Marriage,  and  put  the  Bond  in  Suit ;  but  it  was  decreed  to  be  delivered 
up,  the  young  Gentlewoman  having  £2000  Portion,  and  the  Man  being  sixty  Years  of 
Age,  and  having  seven  Children.  Pasc.  2  Jac.  2,  Drury  and  Hook,  2  Chan.  Ca.  176. 
iFero.  412,  S.'O. 

3.  It  was  decreed  in  Chancery,  that  a  Bond  of  £1000  Penalty,  for  the  Payment  of 
£500  given  for  the  procuring  a  Marriage  between  Persons  of  equal  Rank,  Fortune,  &c., 
was  good ;  but  upon  an  Appeal  to  the  House  of  Lords  the  Decree  was  reversed  ;  for 
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that  such  Bonds  to  Match-makers  are  of  dangerous  Consequence,  and  tend  to  the 
Betraying  and  Ruining  Persons  of  Fortune  and  Quality,  and  are  not  to  be  countenanced 
in  Equity ;  and  that  Marriage  ought  to  he  procured  by  the  Mediation  of  Friends  and 
Relations ;  and  that  such  Bonds  would  be  of  evil  Example  to  Executors,  Guardians, 
Trustees,  Servants,  and  others  who  have  the  Care  of  Children.  Hall  and  Potter.  Show. 
F.  C.  76. 

*  4.  Mr.  Dairell's  Maid  had  prevailed  with  his  Niece  (who  was  about  15  Years 
old,  and  lived  in  the  same  House  with  him,  and  was  intitled  to  a  good  Fortune)  to  marry 
his  Journeyman,  without  the  Consent  or  Knowledge  of  her  Uncle  ;  and  for  the  good 
OfBces  she  was  to  do  him  in  that  Affair,  he  had  given  her  a  Bond  of  £1 00  con-[90]-ditioned 
to  pay  her  fifty  Guineas  at  six  Months  End  ;  and  after  he  had  got  the  Niece's  Good- will, 
by  the  Help  of  this  Maid,  and  she  had  been  prevailed  with  to  go  into  a  Hackney-Coach 
with  him,  in  order  to  marry  him,  he  gave  the  Maid  fifty  Guineas  more  ;  the  Marriage 
was  had,  and  the  Bond  not  being  paid,  was  put  in  Suit,  and  .Judgment  obtained  on  it ; 
and  this  Bill  was  brought  against  the  Defendants  (the  Maid  having  married  Bruning) 
to  be  relieved  against  this  Bond,  and  to  have  the  fifty  Guineas  repaid  ;  for  that  the 
Bond  was  entered  into,  and  the  Money  given  for  no  good  Consideration,  but  only  on 
Account  of  this  Marriage-Brokage  :  And  the  Master  of  the  Rolls  decreed  the  Bond  to  be 
given  up,  and  Satisfaction  to  be  acknowledged  on  the  Judgment  and  the  fifty  Guineas 
received  to  be  repaid  ;  and  if  it  were  not  done  on  Service  of  the  Order,  the  Defendants 
were  to  pay  Costs  :  and  this  notwithstanding  the  Husband  insisted  by  his  Answer, 
that  he  looked  upon  this  as  his  Wife's  Fortune,  and  had  married  her  in  Prospect  of  it  : 
and  this  Decree  was  affirmed  by  Ld.  K.  Wright.     Mich.  1700,  GoLdsmilh  and  Bruning. 

5.  If  a  Bond  is  givep  to  a  Father,  in  order  to  obtain  his  Consent  to  the  Marriage  of 
his  Daughter,  to  repay  Part  of  the  Portion,  if  the  Daughter  die  without  Issue,  where 
the  Daughter  was  intitled  to  her  Portion  by  a  collateral  Ancestor,  the  Bond  will  be  set 
aside  as  a  Marriage-Brokage  Bond.     Decreed  J/ic/i.  1707,  Real  and  Allen,  2  Vem,  588. 

6.  If  the  Mother,  who  is  Guardian  to  her  Daughter,  takes  a  Bond  from  the 
Husband,  to  give  her  a  Release  within  two  Years  [?  days.  See  1  Salk.  158]  after  the 
Marriage,  such  Bond  is  of  the  same  Nature  with  a  Marriage-Brokage  Bond,  and 
shall  be  delivered  up  ;  for  there  is  no  difference  between  giving  a  Bond  for  procuring  a 
Marriage,  and  a  Bond  to  release  Part  of  what  became  due.  Decreed  8  Ann.  [1709-lo] 
Duke  Hamilton  and  Lord  Mohun,  '2  Vem.  652,  1  Salk.  158,  S.  C. 

(1  Will.  Rep.  118,  Easter  1 710,  S.  C,  mentions  it  as  a  Release  to  be  given  within  two 
Y'ears  [?  days.  See  1  Salk.  158]  after  the  Marriage,  in  pursuance  of  a  Covenant  in  the 
Marriage-Articles,  which  were  agreed  on  with  great  Deliberation  ;  and  that  Cowper,  C, 
relieved  against  this  Covenant,  sajing,  That  to  tolerate  such  an  Agreement  would  be 
paving  a  Way  to  Guardians  to  sell  Infants  under  their  Wardship.) 

(G)  Bonds  obt.uned  fko.m  yoixg  Heirs,  in  wh.\t  cvses  to  be  reueved 

AG.UNST. 

1.  If  A.  lends  B.  and  C.  £200,  and  they  enter  into  a  Bond  to  him  of  £1000  to  py 
him  £800  ivitliin  three  Months  after  either  of  their  Fathers  died,  or  they  were  married. 
C.'s  Father  dies,  and  B.  marries,  and  his  Portion  is  in  the  Hands  of  Trustees,  A.  shall 
not  subject  the  Portion  for  the  Payment  of  the  Debt,  it  being  an  unreasonable 
Security.     [Rich  v.  Sydenham,]  3  Chan.  Rep.  75. 

(Those  hazardous  Bargains  mth  young  Heirs  to  have  double  or  treble  the  Sum 
lent,  after  the  Death  of  their  Father,  or  a  Tenant  for  Life,  or  some  other  Contingency, 
are  not  always  set  aside  in  Equity,  by  reason  of  Necessity  or  Prodigality  in  them  ;  for 
then  it  would  be  very  difficult  to  deal  with  any  young  Heir  in  the  Life  of  his  Ancestor  ; 
but  if  they  appear  to  be  unreasonable,  or  are  attended  with  Badges  of  Fraud,  which  are 
the  Tilings  which  must  in  all  Cases  govern  them  :  then  they  are  regularly  set  aside  ; 
but  then  it  must  be  by  paying  what  was  bona  fide  lent,  together  with  Interest,  in  most 
Gases  if  the  Obligor  applies  for  Relief ;  but  in  case  the  Obligee  applies,  he  shall  have  no 
Assistance,  not  even  to  recover  what  was  really  lent,  because  that  would  be  to  assist 
Fraud  in  Equity.     Vide  1  Vem.  141 ;  2  Vent.  359.) 

2.  A  young  Gentleman  and  two  others,  emj)loyeil  one  B.  to  borrow  £500.  B.  em- 
ployed 6'.  who  spoke  to  D.  a  Silkman,  and  bought  of  him  Silks  for  £500.  A .  gave  a  Bond 
and  Judgment  for  the  Money,  and  B.  sold  the  Silks  for  £250,  and  kept  £50  for  liis  own 
[91]  and  C.'s  Pains,  and  paid  but  £200  to  A.,  and  it  was  decreed  that  the  Bond  should 
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be^given  up  upon  Payiiu'iil  of  the  £"200  and  Interest  ;  but  the  Rejiorter  makes  a  Quaere 
as 'to  Interest.  28  6'ar.  2  [1676-77],  Waller  and  Dall,  1  Chan.  i'a.  276,  Hep.  Temp. 
Finch  314,  Mich.  29  Car.  2  [1677],  Fairfax  and  Trigg,  S.  P.  decreed  ;  and  the  Court 
would  not  give  Interest. 

(Rep.  Temp.  Finch,  295,  S.  C,  tinder  the  Name  of  ^Yaller  and  Dale,  Easter  29  Car.  2, 
decreed  that  upon  Payment  of  tlio  £200  and  Interest,  the  Bond  to  be  delivered  up. 
2  Vern.  78,  ^Yhille^/  and  Price,  S.  P.  Trin.  1088.     Vide  1  Vern.  467,  PL  449.) 

'The  Plaintiff  being  a  young  Man  in  icanl  of  Money,  was  supplied  by  the  Defendants 
Van  Sommer  and  Paul  with  Silks  for  tlie  Purpose  of  raising  Money.  He  gave  Van 
oommer  and  Paid  a  Note  for  £2224  as  the  Pric£  of  the  Silks,  which  he  presently  after- 
wards sold  for  about  £1000,  and  now  he  brought  liis  Bill  to  compel  the  Defendants  to. 
deliver  up  his  Note  upon  Payment  of  what  he  received  for  the  Silks.  And  by  Lord 
Thurlow,  Chancellor,  In  the  Case  in  Eq.  Abr.  91,  the  Court  thought  proper  to  charge 
the  Person  only  with  what  he  really  made  of  the  Goods  ;  and  this  is  the  proper  Ride,  for 
the  Person  advancing  the  Goods,  knows  they  are  not  to  be  sold  in  the  Shop,  but  in  the 
Lump  at  a  different  kind  of  Market ;  and  tJiat  wliat  ran  be  got  for  them  in  that  way 
is  all  that  will  redound  to  the  Benefit  of  the  Party  to  whom  tliey  ivere  advanced  :  so  that 
the  Value  they  might  be  of  to  be  sold  in  the  Shop  must  be  laid  out  of  the  Case.  Barker  v. 
Van  Sommer,  [1]  Bro.  Chan.  Ca.  149. 

'i.  The  Defendant  being  an  Exchange-Man  had  for  many  Years  past  practised 
on  young  Heirs,  by  selling  them  Goods  at  extravagant  Values,  and  to  be  paid  Five 
for  One,  and  more  on  the  Death  of  their  Fathers  ;  and  had  in  that  Manner  obtained 
from  the  Plaintiff,  and  two  other  young  Gentlemen  that  were  Heirs  to  good  Estates, 
several  Securities,  wherein  they  were  bound  severally  and  jointly  in  £4000  for  Payment 
of  great  Sums  of  Money ;  and  the  Court  decreed  the  Plaintiff's  Security  to  be  given 
up  on  Payment  of  what  the  Defendant  really  and  bona  fide  paid  to  him  alone  ;  and  for 
his  own  proper  Use.  Trin.  1687,  Bill  and  Price,  1  Vern.  467.  (2  Vern.  78,  Trin. 
1688,  Whitley  and  Price,  S.  P.;  and  2  Vern.  11,  Trin.  1688,  Lamplugh  and 
Smith,  S.  P.) 

4.  A.  Tenant  for  Life,  Remainder  to  his  first  Son  in  Tail,  Remainder  to  his  Nephew 
B.  B.  enters  into  several  Statutes  to  C.  for  Payment  of  Ten  for  One  upon  the  Death 
of  A.  in  case  he  died  without  Issue  Male  in  the  Life  of  B.  C.  in  the  Life  of  A.  brings  a 
Bill  to  compel  B.  either  to  pay  the  Principal  and  Interest,  or  be  foreclosed  any  Relief 
against  the  Bargain  ;  B.  by  Answer  declares  the  Bargain  fairly  made,  and  intends  to 
abide  by  it,  and  that  he  would  seek  no  Relief  against  it.  A.  dies,  and  C.  being  dead,  B. 
brings  his  Bill  against  the  Executor  of  C.  and  notwithstanding  B.'s  former  Answer, 
he  is  relieved  againsC  the  Bargain  on  Payment  of  Principal  and  Interest,  without  Costs  : 
and  Lords  Commi.ss.  declared.  That  there  being  no  further  Proceeding  than  the  Bill 
and  Answer,  that  was  only  to  double  Hatch  the  Cheat.  Decreed  Hill.  1690,  Wiseman 
and  Beake,  2  Vern.  121.  '  (2  Freem.  Ill,  S.  C.  and  Decree  accordingly.) 

(H)  Bond  and  Penalty,  in  what  Cases  moderated  in  Equity. 

1.  If  the  Obligee  has  received  the  greatest  Part  of  the  Money  due  on  the  Bond,  at 
the  peremptory  Time  and  Place,  and  will  nevertheless  extend  the  whole  Forfeiture 
immediately,  refusing,  soon  after  the  Default,  to  accept  of  the  Residue  tendered  to 
him,  the  Obligor  may  find  Aid  in  Chancery.     [Anonymous,]  Cary  2. 

2.  If  the  Plaintiff  gives  the  Defendant  a  Bond  of  £20  not  to  disparage  his  Trade, 
and  the  Plaintiff'  afterwards  seeing  a  Customer  of  the  Defendant's  clieapening  a  Parcel 
of  Flounders,  says  unto  liim.  Why  would  you  buy  of  the  Defendant  ?  These  Fish  stink  ; 
and  the  Defendant  puts  the  Bond  in  Suit,  and  has  a  Verdict,  Equity  will  not  relieve, 
because  of  the  Smallness  of  the  Sum  (a).  But  jxr  Ld.  K.  it  would  be  otherwise  were 
the  Penalty  greater,  as  £100  or  upwards  llj).  Mich.  22  Car.  2  [1670],  Tale  and  Ryland, 
1  67m?!.  Ca.  183. 

('()  For  the  Costs  liere  and  at  Law  would  exceed  the  Penalty. 

(i)  It  is  a  common  Case  to  give  relief  against  the  Penalty  of  such  Bonds  to  perform 
Covenants,  &c.,  and  to  send  it  to  a  Trial  at  Law,  to  ascertain  the  Damages  in  a  Quantum 
daninificat'.     Vide  1  Sid.  442  ;  and  Max.  of  Eq.  51,  PL  13. 

3.  The  Plaintiff  being  in  Execution,  the  Defendant  would  not  discharge  him  without 
Payment  of  the  Penalty  of  the  Bond,  which  he  having  done,  the  Court  decreed  the 


1  EQ.  CA.  ABB.  92.  BOXDS  AND  OBLIGATIONS  903 

Defendant  to  refund  all,  except  Piinciisal,  Interest  and  Costs.  [Friend  v.  Burgli,]  Bep. 
Temp.  Finch,  437. 

(But  now  by  the  4  rf •  5  Ann.  cap.  IC,  the  Defendant,  pending  any  Action  on  a  Bond, 
may  bring  in  Principal,  Interest,  and  Costs  in  Law  and  Equity,  and  the  Court  shall 
give  Judgment  to  discharge  him.) 

[92]  -i-  If  one  is  bound  by  Bond  to  transfer  £300  East-India  Stock,  before  September 
the  30th  then  next ;  though  the  Stock  is  much  risen,  yet  the  Defendant  shall  be 
decreed  to  transfer  the  £300  Stock  in  Specie,  and  to  account  for  all  Dividends  from 
the  Time  that  it  ought  to  have  been  transferred.     Gardner  and  Pullen,  2  Vern.  394. 

5.  If  the  Vendor  of  Lands  enters  into  a  Recognizance  of  £1000  Penalty,  for  the 
quiet  Enjoyment  of  the  Vendee,  though  the  Loss  the  Vendee  sustains  by  having  the 
Land  evicted  be  much  greater ;  yet  the  Court  will  not  go  beyond  the  Penalty  of  the 
Bond.     [Bidlake  v.  Arundel,]  1  Chan.  Rep.  95. 

6.  So  if  a  Master  of  a  Sliip  covenants  with  the  East-India  Company  to  pay  a  certain 
Mulct  for  every  Cloth,  dx.  carried  in  the  Ship,  and  the  Master  takes  J.  S.  as  his  Mate, 
who  makes  the  like  Agreement  with  him,  mutatis  mutandis,  and  gives  a  Bond  of  £50 
Penalty,  that  he  should  not  carry  Cloth,  dx.  though  J.  S.  without  the  Knowledge  of 
the  Master,  carries  so  many  Cloths  that  the  iMulct  came  to  £70,  and  the  Master  is  obliged 
to  pay  it ;  yet  he  shall  not  on  his  own  Application,  charge  J.  S.  for  more  than  the  Penalty 
of  the  Bond.     [Davis  v.  Curtis.]  1  Chan.  Ca.  226. 

7.  Max.  He  who  will  have  Equity  done  to  him.  must  do  it  to  the  same  Person. — 
So  where  there  was  a  Settlement  or  Devise  for  Payment  of  Debts,  and  there  was  a 
Bond-Debt  due,  the  Interest  of  wliich  had  out-run  the  Penalty,  although  such  Convey- 
ances for  Payment  of  Debts  are  construed  favourably ;  yet  the  Creditor  on  a  Bill 
brought  by  liim  could  not  have  more  than  the  Penalty.  [Anonymous,]  1  Salk.  154, 
decreed.  For  note,  That  where  an  Obligee  is  Plaintiff,  a  Court  of  Equity  will  not  carry 
the  Debt  beyond  the  Penalty,  because  he  has  chosen  his  own  Security,  and  has  made 
himself  Judge  what  Eecompence  he  shall  have,  in  case  the  Debtor  pays  liim  not,  or 
2}erforms  not  liis  Agreement ;  and  there  is  no  Equity  that  his  Security  should  be  en- 
larged or  bettered  for  him  ;  but  when  he  is  Defendant  he  hath  the  Maxim  in  the 
Margin  on  his  Side  ;  and  therefore, 

8.  If  Lands  are  extended  on  a  Statute  or  Judgment,  at  much  less  than  the  real 
^'alue,  and  the  Conusor  will  come  into  Equity  to  make  the  Conusee  account  according 
to  the  real  Value,  he  shall  not  be  relieved  without  paying  the  Conusee  all  that  is  due 
to  him  for  Principal,  Interest  and  Costs,  though  they  exceed  the  Penalty.  [Hale  v. 
Thomas,]  1  Vern.  350. 

9.  So  if  the  Obligee  be  delayed  by  Injunction.    Ibid. 

10.  So  where  the  Plaintiff  came  to  be  relieved  against  the  Penalty  of  a  Bond,  though 
it  was  so  decreed  ;  yet  it  was  on  the  Payment  of  Principal,  Interest  and  Costs ;  and 
though  they  exceeded  the  Penalty,  yet  the  Decree  was  affirmed  in  the  House  of  Peers. 
[Duval  V.  Terry,]  Show.  P.  C.  15. 

(And  this  seems  to  be  the  Reason  why  an  Obligee,  who  enters  up  Judgment,  but 
does  not  take  out  Execution,  shall,  notwithstanding,  have  Principal  and  Interest  from 
the  Time  of  entering  up  the  Judgment;  for  though  after  Judgment  entered,  he  is 
not  intitled  to  Interest  at  Law ;  yet,  as  he  is  intitled  to  the  Penalty  by  Law,  Equity 
will  not  relieve  against  it  without  paying  Principal,  Interest  and  Costs.) 


(I)  In  what  Cases  a  Defect  in  the  Bond,  or  the  \V.\xt  of  it,  will  be  supplied 

IN  Equity. 

1.  If  one  of  the  ObUgors  Names  is  omitted  by  the  Scrivener  to  be  inserted  in  the 
Bond,  and  yet  he  signs  and  seals  the  Bond,  such  an  Accident  is  proper  to  he  relieved 
against  in  Equitv.    Per  Coicper,  L.  C.  [Crosby  v.  Middleton],  3  Chan.  Rep.  99. 

2.  If  for  £200  borrowed  the  Obligor  enters  into  a  penal  Bond  for  £400,  but  the 
Clerk,  instead  of  Quadringenta  Libris,  writes  Quadraginta  Libris,  yet  it  shall  be  good. 
[Sims  V.  Urry,]  2  Chan.  Ca.  225. 

[93]  3.  If  a  Bond  is  taken  away  fraudulently,  and  cancelled,  the  Obligee  shall 
have  as  much  Benefit  bv  it,  as  if  it  were  not  cancelled.     [Brown  r.  Savage,]  Rep.  Temp. 

Finch,  184.  '  ,  „      ,  ,        ,     T^    J 

4.  If  a  Grantee  in  a  volimtary  Deed,  or  Obligee  in  a  voluntary  Bond,  lose  the  Deed 
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or  Bond,  they  shall  have  Remedy  against  the  Grantor  or  Obligor  in  Equity.     [Under- 
wood V.  Staney.]  1  Chan.  Ca.  77.     Quccre,  for  these  Matters  are  discretionary. 

(Where  it  is  necessary  to  make  Affidavit  of  such  Loss,  vide  Title  Affidavit  (A),  PL  1, 
2,  3,  4.  For  the  Court  of  Requests  was  prohibited  to  grant  Relief  in  such  a  Case. 
\  RolZlb,  PL  1,  IM.  24.) 

*  5.  J.  S.  a  little  before  liis  De^th,  entered  into  a  voluntary  Bond  to  his  House- 
keeper for  the  Payment  of  an  Annuity  of  £30  per  Ann.  and  the  Bond  being  lost,  his 
Representatives  were  decreed  to  pay  the  Annuity,  or  the  Penalty  of  the  Bond,  though 
it  appeared  that  there  were  no  Wages  due  to  her.  {Maxim.  Equity  relieves  against 
Accidents.)    HiL  1700,  Lightebone  and  ]Yeeden. 

(K)  Concerning  Co-obligors  and  Sureties. 

1.  If  two  are  bound  jointly,  and  one  dies,  the  Survivor  only  is  liable  in  Equity  ; 
but  it  is  otherwise  if  they  were  bound  jointly  and  severally.  [Towers  t\  Moor,]  2  Vern. 
99,  per  Cur. 

2.  An  ObUgee  shall  have  Remedy  against  a  Surety,  where  the  Bond  is  lost,  e.'^pecially 
if  the  Money  was  lent  on  the  Surety's  Credit.     [Underwood  v.  Staney,]  1  Chan.  Ca.  77. 

3.  But  if  upon  the  taking  out  Administration  two  are  bound  as  Sureties,  and  after- 
wards the  Sureties  take  up  their  Bond,  and  procure  the  Prerogative  Court  to  take 
insufficient  Security  ;  yet  they  shall  not  be  any  farther  chargeable  in  Equity  than 
in  Law.  Ralcliffe  and  Groi-es.  1  Vern.  196.  That  a  Surety  shall  not  be  further  liable 
in  Equity  than  at  Law,  vide  [Simpson  r.  Field]  2  Chan.  [Cas.]  22. 

4.  If  the  Principal  in  a  Bond,  being  arrested,  gives  Bail,  and  Judgment  is  had 
against  the  Bail,  and  the  Sureties  are  afterwards  sued  on  the  original  Bond,  and  are 
obliged  to  pay  the  Money,  the  Sureties  shall  have  the  Judgment  against  the  B;ul  assigned 
to  them,  in  order  to  reimburse  them  what  they  had  paid,  \rith  Interest  and  Costs;  and 
the  Sureties  in  the  Original  Bond  are  not  to  be  contributory,  for  the  Bail  stands  in 
the  Place  of  the  Principal.     Pasc.  1708,  Parsons  and  Priddock,  2  Vern.  G08. 

*  5.  A  Bond  Creditor  shall,  in  this  Court  have  the  Benefit  of  all  Counter-Bonds 
or  collateral  Security  given  by  the  Principal  to  the  Surety ;  and  if  A.  owes  B.  Money, 
and  he  and  U.  are  bound  for  it,  and  A.  gives  C.  a  Mortgage  or  Bond  to  indemnify  him, 
B.  .shall  have  the  Benefit  of  it  to  recover  his  Debt.     Mich.  1G92,  Maine  and  Harrison. 

*  6.  If  A.  be  bound  in  a  Bond  for  Payment  of  Money,  and  B.  be  bound  with  him 
as  his  Surety  only,  and  the  Bond  happens  to  be  lo!5t.  Equity  will  set  up  the  Bond,  as 
well  against  a  Surety  as  against  the  Principal,  because  the  Bond  was  once  a  legal  Charge 
against  lioth.  Decreed  1700,  Sheffield  and  Lord  Castleton.  Vide  2  Ver7i.  393,  S.  C., 
but  not  S.  P. 


[94]  CAP.   XIV. 
Charity. 

(A)  What  shall  be  a  good  charitable  Use. 

(B)  What  shall  be  a  superstitious  Use,  or  a  Charity  to  which  the  King  is  intitled. 

(C)  Where  a  Defect,  with  respect  to  the  Lands  or  Goods  appointed,  or  the  Persons 

to  take,  shall  be  supplied  in  Favour  of  a  Charity. 

(D)  What  shall  be  said  to  be  appointed  to  a  Charity,  and  whose  Persons  and  Estates 

made  liable. 

(E)  What  shall  be  a  Dis-imployment  of  a  Charity,  as  by  altering  it  from  the  Donor's 

Intentions  ;  not  increasing  the  Rents  as  the  Price  of  Tb'ngs  increases,  dc. 

(F)  Concerning  Commissioners  of  charitable  Uses. 

(A)  What  sh-^ll  be  a  good  charitable  Use. 

1.  If  a  School-House  is  erected  by  the  voluntary  Contributions  of  the  Inhabitants 
of  A.  on  the  Waste  of  the  Lord  of  the  Manor,  and  the  Lord  infeoffs  Trustees  in  Trust 
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that  the  Inhabitants  of  A.  may  for  ever  have  a  School,  as  of  the  Gift  of  tlie  Lord  of  the 
ilanor ;  this  is  not  a  Free-School,  and  so  not  a  Charity  witliin  the  Statute  of  43  Eliz. 
for  which  the  Inhabitants  have  a  right  to  sue  in  the  Attorney  General's  Name.  [Att.- 
Gen.  V.  He-n-er,]  2  Vern.  387. 

2.  So  if  the  Lord  of  a  ^Linor  should  erect  a  Mill,  and  convey  it  to  Trustees,  to  the 
Intent  that  the  Inhabitants  might  have  the  Convenience  of  grinding  there  ;  this 
would  not  be  a  Charity  within  the  Statute.  [Att.-Gen.  v.  Hewer,]  Per  Ld.  K.,  2 
Vern.  387. 

(The  43  of  Eliz.  cap.  4,  enacts.  That  the  Commissioners  shall  inquire  of  the 
following  Uses  as  good  and  charitablf?;  r?>.  for  Relief  of  aged  and  impotent,  and  poor 
People ;  for  Maintenance  of  sick  and  maimed  soldiers,  Schools  of  Learning,  Free-Schools, 
Scholars  in  Universities,  Houses  of  Correction  ;  for  Repairs  of  Bridges,  of  Ports  and 
Havens,  of  Causeways,  of  Churches,  of  Sea-banks,  of  Highways;  for  Education  and 
Preferment  of  Orphans,  for  Marriage  of  poor  Maids,  for  Supportation  and  Help  of 
Young  Tradesmen,  of  Handicraftsmen,  of  Persons  decayed ;  for  Redemption  or 
Rehef  of  Prisoners  or  Captives,  for  Ease  and  Aid  of  poor  Inhabitants  concerning  pay- 
ment of  Fifteenths,  setting  out  of  Soldiers,  and  other  Taxes  for  other  Things  within 
the  Purview  of  the  Statute.     Vide  Duke's  Char.  Uses,  109.) 

[95]  3.  If  Money  is  given  to  maintain  a  preaching  Minister,  though  this  is  no 
charitable  Use  mentioned  in  the  Statute ;  yet  per  Ld.  K.  and  two  Judges,  it  is  within 
the  Equity  of  the  Act ;  and  it  was  ordered  to  be  paid  accordingly.     Pop.  139. 

(A  Gift  of  Lands,  &c.,  to  a  Chaplain  or  Minister,  to  celebrate  Divine  Service,  is  neither 
within  the  Letter  nor  Meaning  of  this  Statute;  for  it  was  on  purpose  omitted  in  the 
Penning  of  the  Act,  lest  the  Gifts  intended  to  be  employed  upon  Purposes  grounded 
on  Charity,  might  in  Change  of  Times,  contrary  to  the  Minds  of  the  Givers,  be  con- 
fi.scate  into  the  King's  Treasury  ;  for  Religion  being  variable,  according  to  the  Pleasure 
of  succeeding  Princes,  that  which  at  one  Time  is  held  for  Orthodox,  may  at  another 
be  accounted  superstitious  ;  and  then  such  Lands  are  forfeited,  as  appears  by  the 
Statute  of  1  E.  6,  c.  14.  Sir  Fran.  Moor's  Reading  on  the  Statute  43  Eliz.  c.  4.  But 
it  has  been  ruled  otherwise;  for  Stimma  est  Ratio  quce  pro  Religione  facit.) 

4.  An  Impropriator  devised  to  one  that  served  the  Cure,  and  to  all  that  should 
serve  the  Cure  after  him,  all  the  Tithes  and  other  Profits,  &c.,  tliough  the  Curate  was 
incapable  of  taking  by  tliis  De\ise,  in  such  Manner,  for  want  of  being  incorporate  and 
having  Succession  ;  yet  Lord  Finch  held,  that  the  Heir  of  the  Devisee  should  be  seised 
in  Trust  for  the  Curate  for  the  Time  being.     [Anonymous,]  2  Vent.  349. 

5.  A  Devise  of  Lands  to  the  Company  of  Leather-Sellers  in  London,  to  maintain 
a  charitable  Use  there,  was.  upon  an  Appeal  to  Ld.  Chan,  held  good,  notwithstanding 
the  Statute  of  Wills  prohibits  the  Devising  to  a  Corporation  in  Mortmain  ;  and  there 
said,  that  there  were  several  Precedents  of  the  Kind.     Duke's  Char.  L  ses,  80. 

6.  So  if  there  be  a  Devise  to  the  Principal,  Fellows  and  Scholars  of  Jesus  College 
in  Oxon,  and  their  Successors,  to  find  a  Scholar  of  his  Blood ;  though  this  Devise  be 
void  in  Law.  because  the  Statute  of  34  //.  8,  of  Wills,  disallows  of  Devises  to  Corpora- 
tions in  Mortmain  ;  yet  it  shall  be  good,  as  a  Limitation  and  Appointment  to  a  Charity, 
within  the  43  Eliz.     De  Layd's  Case,  Hob.  136. 

7.  So  where  a  Dense  was  of  Lands  to  Trinity  College  in  Cambridge,  for  the  Main- 
tenance of  a  Fellow  there  ;  and  if  any  Cavil  should  hinder  this  Devise,  or  that  the  same 
cannot  go  to  the  College  by  reason  of  the  Statute  of  Mortmain,  then  he  devi.sed  the 
same  to  S.  S.  and  his  Heirs  ;  and  upon  an  Information  exhibited  by  the  Attorney 
General,  to  have  tliis  Land  established  in  the  College,  it  was  decreed  accordingly, 
notwithstanding  the  said  Statute  and  the  said  Clause  in  the  Will.  1  Lei:  284,  The 
King  versus  Neicman  in  Cane.  r>  i,   \ 

the  Testatrix  gave  to  the  Trustees  all  her  ready  Money,  ,dc.  (subject  to  her  JJebts) 
to  lay  out  and  expend  the  same  in  the  erecting  and  new-building  of  a  neat  Parsonage 
House,  which,  her  Will  was,  should  be  erected  at  the  upper  end  of  the  Garden  belonging 
to  the  said  Parsonage  House,  to  be  from  time  to  time  had,  occupied  and  enjoyed  by  the 
then  present  and  other  future  Incumbents.  And  the  Question  being  uhether  this  vas 
within  the  Meaning  of  the  Statute  of  Mortmain,  Lord  Bathurst.  Chancel  or,  rfffrmi  m 
favour  of  the  Charity,  no  Land  being  to  be  purchased.  Brodie  v.  Chandos,  [IJ  Bro.  L  han. 
Ca.  444,  in  not.  ,       /-,        j  / 

But  in  a  former  Case,  where  the  Testatrix  devised  to  Trustees  to  buy  Ground  for  an 
Alms-house  in  the  Parish  of  L  and  to  erect  an  Alms-house,  &c. :  And  Sir  Lhomaa 
C.  I.— 29* 
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Clark,  Master  of  the  Rolls,  had  dedared,  that  If  the  Trustees  could  obtain  the  Gift  of  a 
Piere  of  Ground  in  the  Parish  of  I.  they  might  erect  an  Alms-house  upon  it,  and  ordered 
[95]  that  tivo  Years  should  be  allowed  to  the  Trustees  in  order  to  procure  if  they  could, 
a  G'ift  of  such  Piece  of  Land :  On  an  Appeal  to  the  Lord  Henley,  Chancellor,  he  reversed 
the  Decree,  denying  the  Authority  of  Attorney  General  v.  Bowles  as  to  this  Point,  and 
saying  that  in  common  Sense  such  a  Building  must  be  considered  as  Money  laid  out 
in  iMnd  since  it  im.proves  the  Site,  is  demandable  in  a  Prcecipe,  and  is  a  Purchase  of 
so  much  Realty.  Attorney  General  v.  TyncUill,  Ambl.  (ill,  Bro.  Chan.  Ca.  444,  in 
not.  S.  C.     (Vide  Attorney  General  v.  Bouies,  2   Vcs.  547.) 

(B)   Wn.VT  SH.\LL   BE   A   SUPERSTITIOUS   UsE,   OR  A   ChAEITY   TO   WHICH   THE 

King  is  intitled. 

1.  If  any  Lands,  Tenements,  Rents,  Goods,  Chattels,  d'c,  have  or  shall  he  given 
towards  the  Finding  a  Stipendiary  Priest,  for  Maintenance  of  an  Anniversary  or  Obit, 
Lamps  or  Torches,  dx.,  to  be  used  at  certain  Times,  to  lielp  to  save  the  Souls  of  Men 
out  of  supposed  Purgatory ;  these  are  superstitious  Uses,  which  are  given  to  the  King. 
Vide  the  Statute  1  E.  6,  c.  14;  [Holloway  v.  Watkin,]  Cro.  Jac.  51,  4  Co.  104.  Dukes 
Char.  Uses,  106. 

2.  But  if  tliere  be  a  cliaritable  Use  intermixed  with  the  superstitious  Use  so 
that  they  may  he  distinguished,  there  the  King  shall  have  only  so  much  as  is  given 
to  the  superstitious  U.se.     [Adams  &  Lambert's  Case,]  4  Co.  104. 

.S.  If  Lands  are  given  upon  Condition  to  find  a  Priest,  this  is  a  superstitious  Use 
within  the  Words.     Ibid. 

[96]  4.  If  Lands  are  limited  to  a  Man's  Kindred,  to  pay  certain  Sums  of  Money 
to  superstitious  Uses,  the  King  shall  have  the  Lands  ;  but  if  it  had  been  so  limited, 
that  Ins  Friends  or  Kindred  should  have  the  Residue  of  tlie  Profits  above  the  super- 
stitious Use,  this  had  saved  the  Land,  Duke's  Char.  Uses,  lOG,  and  the  King  should 
only  have  the  Sums  of  Monej'  thus  limited. 

5.  If  one  gives  £20  per  Ann.  for  the  finding  of  a  Priest,  and  appoints  to  the  Priest 
£10  per  Ann.  in  this  Case  all  shall  go  to  the  King  ;  for  the  Residue  sliall  be  intended 
for  the  finding  of  Necessaries  ;  otherwise  it  is,  if  a  Condition  be  annexed  to  the  Gift 
to  give  £10  per  Ann.  to  a  Priest :  For  there  the  King  shall  have  but  £10.  Duke's  Char. 
Uses,  107. 

6.  An  Inquisition  having  found  that  one  A.  had  devised  to  J.  S.  and  her  Heirs 
absolutely,  witliout  any  Trust,  that  she  did  it  for  the  Good  of  her  Soul ;  and  that  the 
Devisee  owned  that  this  Estate  was  not  hers,  but  belonged  to  God  and  his  Saints  : 
And  the  Court  of  A'.  B.  held,  that  this  could  not  be  averred  to  be  a  superstitious  Use, 
by  reason  of  tlie  Statute  of  Frauds  ;  and  said  that  a  Monk  may  take  now  by  Purchase 
and  seemed  to  think  so  of  a  Nun  :  But  an  Information  being  preferred  in  the  Exchequer 
for  a  Discovery,  and  an  Application  of  the  Devise  to  an  Use  truly  charitable,  it  was 
held,  that  the  Statute  of  Frauds  did  not  bind  the  King  ;  that  he,  as  Head  of  the  Common- 
wealth, is  instructpd  and  mi  powered  to  see  that  nothing  be  done  to  the  Disherison  of  the 
Crown,  or  the  Propagation  of  a  false  Religion  ;  and  to  that  End  intitled  to  pray  a 
Discovery  of  a  Trust  to  a  superstitious  Use  :  And  that  this  being  a  superstitious  Use, 
tlie  King  sliall  order  it  to  be  applied  to  a  proper  Use.  4  W.  d-  M.  between  The 
King  and  Lady  Partington,  1  Salk.  162. 

7.  If  a  Charity  is  devised  to  the  Poor  indefinitely,  the  King  shall  have  the  Dis- 
posal thereof.     [Att.-Gen.  v.  Peacock,]  Rep.  Temp.  Finch,  245. 

8.  A.  having  devised  £1000  to  be  applied  to  such  charitable  Uses  as  he  had  by 
Writing  under  his  Hand  formerly  directed,  and  no  such  Writing  to  be  found,  it  was 
lield  that  the  King  should  appoint,  who  gave  it  to  the  Mathematical  Boys  in  Christ's 
Hospital  ;  which  was  decreed  accordingly  ;  and  that  the  Parties  should  he  indemnified 
from  the  Writing  referred  to.  Hil.  1683,  between  The  Attorney  General  and  Syderfin, 
1  Vern.  224.  .'      /     ' 

The  Testator  by  his  Will  gave  a  Moiety  of  the  Residue  of  his  Estate,  to  such  of  the 
Lying-in  Hospitals  as  his  Executor  shmdil  appoint.  Aftencards  he  struck  out  of  his 
^\ill  the  Name  of  the  Executor,  but  did  not  appoint  any  other  Executor.  It  was  decreed 
by  Lord  Thurlow,  Chancellor,  that  the  Court  would  appoint ;  and  it  was  accordingly 
referred  to  a  Master,  to  which  of  the  Lying-in  Llospitals  the  Legacy  should  be  paid. 
White  V.  White,  [1]  Bro.  Chan.  Ca.  12. 
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Archbishop  Seeker,  among  many  charitable  Legacies,  gave  to  his  Trustees,  the  De- 
fendant and  Dr.  Stinton,  since  dead,  £1000  Stock,  for  the  Purpose  of  establishing  a 
Bishop  in  his  Majesty's  Dominions  in  America,  and  ordered  that  if  any  Charity  to 
which  he  had  given  a  Legacy,  should  no  longer  subsist,  such  Legacy  should  fall  into  the 
Residue.  It  was  contended  that  there  being  no  Bishop  in  those  Parts  of  America,  nor 
any  likelihood  that  there  ever  would  be  one,  the  Legacy  was  void,  and  fell  into  the  Residue. 
But  by  Lord  Tliurlow,  Chancellor,  The  Money  must  remain  in  Court  till  it  shall  be  seen 
whether  any  such  Appointment  shall  take  place.  Attorney  General  v.  Bishop  of  Chester, 
[1]  Bro.  Chan.  Ca.  444. 

Archbishop  Seeker  also  gave  £1000  to  be  laid  out  upon  repairing  Parsonage-Houses. 
The  Counsel  for  the  Bishop  of  Chester  said,  that,  the  Archbishop'' s  other  Trustees  being 
dead,  the  Selection  of  the  Objects  belonged  to  his  Client,  alone.  But  by  Lord  Chancellor, 
It  must  be  referred  to  the  Master,  and  Proposals  of  proper  Objects  must  be  laid  before 
him.     Ibid. 

The  Testator  gave  £200  to  the  Corporation  of  Q.  Anne's  Bounty,  to  augment  Poor 
Livings,  and  directed  his  Executors  to  divide  the  Residue  of  his  personal  Estate  into 
three  Parts,  and  to  pay  one  third  either  to  the  Corporatimi  of  Queen  Anne's  Bounty 
or  the  Society  for  propagating  the  Gospel,  and  another  third  to  some  public  Charity. 
The  Legacy  to  the  Corporation  of  Queen  Anne's  Bounty  icas  held  to  be  void,  as  by  the 
Rules  of  that  Institution,  it  must  hare  been  laid  out  in  Land.  The  Legacy  which  was 
given  to  the  same  Charity  or  to  the  Society  for  propagating  the  Gospel  was,  on  the 
same  Account,  ordered  to  be  paid  to  the  latter.  And  the  Legacy  to  some  public  Charity 
was  declared  to  be  good,  but  that  the  Executors  ought  to  dispose  of  it  under  the  Eye  of 
the  Court,  and  therefore  were  to  piopose  a  Charity  to  the  Master.  Widmore  v.  The 
Governors  of  the  Corporation  of  Queen  Anne's  Bounty,  [1]  Bro.  Chan.  Ca.  13,  in  not. 
Vide  Ambl.  63G,  S.  C. 

Testator  directed  his  Executors  should  build  and  erect  an  Hospital,  for  which  Purpose 
he  charged  his  personal  Estate  with  £2000.  Residue  to  the  same  Uses  as  the  real  Estate. 
The  Legacy  of  £2000  was  declared  void  by  the  Statute  of  Mortmain.  Pelham  v.  Anderson, 
[IJ  Bro.  Ciian.  Ca.  444,  in  not. 

9.  A.  being  a  beneficed  clergyman,  devised  £G00  to  Mr.  Baxter,  to  be  distributed 
by  him  to  sixty  pious  ejected  Ministers,  and  adds,  that  he  did  not  give  it  them  for  the 
Sake  of  their  Non-conformity,  but  because  he  knew  many  of  them  to  be  pious  and 
good  Men  and  in  great  Want :  He  also  gave  Mr.  Baxter  £20  and  £20  more  to  be  laid 
out  in  a  Book  of  his,  intitled  Baxter's  Call  to  the  Unconverted.  And  it  was  held  by 
North,  Ld.  K.,  that  this  was  a  superstitious  Use,  which  though  void,  yet  the  Charity 
is  good,  and  shall  be  applied  in  eodem  genere ;  and  therefore  decreed  it  for  the  Main- 
tenance of  a  Chaplain  for  Chelsea  College.  Trin.  1684,  between  The  Attorney  General 
and  Baxter,  1  Vern.  248.  But  this  Decree  was  reversed,  1  W.  d  M.  by  Lds.  Commiss. 
[Att.-Gen.  v.  Hughes,]  2  Vern.  105. 

10.  A.  devised  a  Salary  for  Maintenance  of  Independent  Lectures  in  tliree  Market- 
Towns,  and  devised  the  Estates  thus  charged  to  his  Nephew,  who  afterwards  devised 
it  for  the  Payment  of  his  Debts  ;  a  Bill  was  brought  to  have  the  Lands  sold  for  Pay- 
ment of  the  Debts  ;  and  afterwards  upon  an  Information  for  the  Charity,  the  growing 
[97]  Payments  and  Ai-rears  were  decreed,  and  the  Independent  Lectures  changed  into 
Gatechistical  Lectures  in  the  same  three  Market-Towns  ;  and  this,  though  there  was 
not  sufficient  to  pay  the  Debts.  Combes  Case,  said  to  be  decreed  1G79.  [Att.-Gen.  v. 
Guise,]  2  Vern.  267. 

11.  A.  by  Will  charged  his  Estate  with  an  annual  Sum  for  the  Manitenance  of 
Scotchmen  in  the  University  of  Oxon,  to  be  sent  into  Scotland  to  propagate  the  Doctrine 
of  the  Church  of  England  there  ;  and  Presbyters  being  settled  in  Scotland  by  Act  of 
Parliament,  the  Question  was,  whether  this"  Devise  should  be  void,  and  so  fall  into 
the  Estate  and  go  to  the  Heir,  or  should  be  applied  Cy  pres  ;  but  there  is  no  Eesolution. 
Pasc.  1692,  The  Attorney  General  and  Gui.'ie,  2  Vern.  266. 

(C)  Where  a  Defect,  with  respect  to  the  Lands,  Goods,  &c.,  appointed,  or  toe 
Persons  to  take,  shall  be  supplied  in  Favour  of  a  Charity. 

1.  An  Appointment  of  Lands  to  a  Charity  will  be  good,  though  there  be  neither 
Livery  of  Seisin  nor  Attornment.     Duke's  Char.  Uses.  109,  llO. 

2.'  If  a  Debt  owing  by  Statute,  Bond,  Judgment,  or  Recognizance,  which  in  Law  is 
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(I  Tiling  in  Action,  is  givr n  for  tlie  Creation  of  a  Free-School,  tliis  shall  be  a  good  Appoint- 
ment within  the  Statute  to  maintain  a  charitable  Use.     Decreed  3  Car.  1,  Ibid.  79. 

3.  If  Copyhold  Lands  arc  devised  to  a  Charity,  they  shall  pass  without  any  Sur- 
render, and  shall  bind  the  Heir  ;  but  the  Lord  shall  not  lose  his  Fine.     Ibid.  110. 

4..  Tenant  in  Tail  may  devise  Lands  to  a  Charity,  and  such  Devise  shall  be  good, 
though  there  was  neither  Fine  or  Recovery.  Ibid.  100.  [Att.-Gen.  v.  Rye,]  2  Vern. 
453,  S.  P.  decreed. 

5.  If  a  Feme  Covert  Administratrix  devises  to  a  Charity,  it  shall  be  good.  Damus's 
Case,  Moor,  822. 

G.  But  if  an  Infant.  Lunatick,  or  Feme  Covert,  do  by  Will  or  by  Deed  give  any 
Thing  to  a  charitable  Use,  it  shall  be  void.     Duke's  Char.  Uses,  110. 

7.  If  A.  devise  Freehold  Lands  to  a  Charity,  but  the  Will  is  not  executed  in  the 
Presence  of  three  Witnesses,  according  to  the  Statute  of  Frauds,  this  Will  being  void. 
shall  not  operate  as  an  Appointment.  Mich.  1707,  Attorney  General  versus  Barnes, 
2  Vern.  597.  [Genner  r.  Harper,]  1  Salk.  163,  S.  P.  Free,  in  Chan.  270,  Gilb.  Bep.  5. 
Vide  Jenner  and  Har]xr,  Eg.  Ca.  Abr.  P.  2  [191]. 

8.  If  Lands  are  given  to  Churchwardens  of  a  Parish  to  a  charitable  Use,  although 
the  Devise  be  void  in  Law,  they  not  having  a  Corporation  capable  of  taking  in  Succes- 
sion ;  yet  they  shall  be  capable  for  this  purpose  :  Decreed.     Dukes  Char.  Uses,  82. 

9.  If  Lands  are  devised  to  a  Corporation  by  a  wrong  name  as  to  the  Mayor  and 
Chamberlain,  instead  of  Mayor  and  Commonalty  ;  yet,  as  the  Intent  of  the  Testator 
appears,  it  shall  be  good.     Mayor  of  London's,  Case,  Iliid.  83. 

10.  If  Money  is  given  to  a  Parish  generally,  it  shall  be  intended  to  be  to  the  Poor  of 
the  Parish.    [West  v.  Knight,]  1  Chan.  Ca.  1.34. 

[98]  11.  Money  was  given  for  the  Good  of  the  Church  of  Dulk;  and  this  was 
resolved  to  he  a  good  Gift,  notwithstanding  these  general  Words.     Duke's  Char.  Uses. 

12.  If  one  devise  Lands  to  A.  for  Life,  Remainder  to  the  Church  of  St.  Andrew  in 
Ilolborn  ;  in  this  Case  the  Parson  of  the  Church  shall  liave  this  Remainder.     Ibid. 

The  Court  will  not  marshall  Assets  in  favotir  of  a  Charity.  Attorney  General  v. 
Tyndall,  Ambl.  614 ;  [1]  Bro.  Chan.  Ca.  444,  in  not. 

(D)    WH.\T   SH.4LL    BE   S.\ID   TO    BE   APPOINTED   TO   A    Gh.VRITY,    AND   \YHOSE 

Persons  and  Estates  made  liable. 

1.  If  one  devises  the  Rents  of  liis  Land  to  a  Charitable  Use,  by  this  the  Land  itself 
is  devised  ;  so  a  Devise  of  the  Rents  and  Profits.     Duke's  Char.  Uses,  112. 

2.  If  a  Man  who  has  made  a  Lease  of  his  Lands,  devises  the  Rent  to  a  Charity.'this 
shall  be  construed  largely  for  a  Devise  of  the  Rent  then  reserved,  or  afterwards  to  be 
reserved  on  an  improved  Value.     Ibid.  71. 

3.  A.  seised  of  a  Manor  of  the  yearly  Value  of  £240,  devises  several  Legacies, 
and  particularly  to  his  Heir  at  Law  40s.,  and  then  adds.  That  being  determined  to  settle 
for  the  future,  after  the  Death  of  me  and  my  IV?/e,  the  Manor  of  F.  with  all  Lands, 
Woods  anil  Appurtenances,  to  charitable  Uses,  I  devise  to  M.  N.,  &c.,  upon  Trust,  that 
they  shall  pay  yearly,  and  for  ever,  several  particular  Sums  to  charitable  Uses,  amount- 
ing in  the  Whole  to  £120  per  Annimi,  and  gives  the  Trustees  something  for  their  Pains  : 
And  there  being  an  Overplus,  it  was  decreed  to  go  in  Augmentation  of  the  Charities,  it 
appearing  to  be  the  Testator's  Intent  to  settle  the  whole  Manor ;  and  that  the  Heir 
should  liave  no  more  than  the  40s.  Arnold  and  Attorney  General,  Show.  P.  C.  22,  in 
Domo  Proc,  and  affirmed  on  Appeal. 

4.  If  two  Executors  jointly  intermeddle  wth  the  Receipt  of  Money,  and  one  trusts 
the  other  with  Money  given  to  perform  a  charitable  Use,  and  he  wastes  it,  and  dies 
insolvent,  the  surviving  Executor  shall  be  charged  therewith  ;  but  secus,  if  he  had 
not  meddled  in  the  Execution,  or  had  not  joined  in  proving  the  Will.  Duke's  Char. 
Uses,  66. 

(Though  Purchasers  for  valuable  Consideration  without  Notice,  are  by  the 
express  Words  of  the  Statute  exempted  from  having  tlieir  Purchases  impeached,  yet 
the  Persons  selling  and  disposing  of  Lands,  Goods,  dx.,  in  Breach  of  their  Trust,  and 
having  Notice  of  the  charitable  Use,  shall  make  Satisfaction ;  so  shall  their  Heirs  and 
Executors,  as  far  as  they  have  Assets.     Duke's  Char.  Uses,  G.) 

5.  If  a  Rent-Charge  is  granted  to  a  charitable  Use  out  of  Lands,  in  several  Counties, 
the  Commissioners  are  to  charge  this  Rent  by  their  Decree,  upon  all  the  Lands  in 
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every  County,  according  to  an  equal  Distribution,  having  a  Regard  to  the  yearly 
\  alue  of  all  the  Lands  charged,  and  cannot  by  their  Decree  charge  one  or  two  Manors 
with  all  the  Rent,  and  discharge  the  Residue  in  other  Counties  and  Places,  for  that 
would  be  decreeing  contrary  to  the  Intent  of  the  Donors.     Duke's  Chnr.  Uses,  65. 

G.  The  Town  of  A.  was,  upon  a  Commission  of  charitable  Uses,  decreed  liable  to  a 
Charity  ;  and  the  Grantees  distrained  for  the  whole  on  One,  who  held  only  Part  of  the 
Lands  chargeable  ;  And  [99]  it  was  held  that  tlie  whole  Town  being  made  chargeable, 
they  might  sue  for  the  whole  on  any  Part ;  but  a  Commission  was  awarded  to  apportion 
each  ALans  Share.  [Villa  de  Market  Raisen  v  Brownlow,]  1  Cluin.  Rep  'Jl,  vide 
[Genner«;.  Harper]  1  So.lk.  16.3,  where  it  is  held,  that  all  the  Tertenants  ol  ]>ands  liable 
to  a  Charity  need  not  be  made  Parties  to  the  Suit. 

(E)  Wh.\t  shall  ee  a  Mis-imployment  of  a  Charity,  as  by  altering  it  from 
THE  Donor's  Intentions,  not  incre.\sing  the  Rents  as  the  Price  of  Things 
increases,  &c. 

L  If  one  who  hath  a  Lease  of  Lands  charged  with  a  Charity,  commits  Waste,  this 
is  such  a  Mis-imployment  for  which  the  (Commissioners  may  decree  the  Lease  void. 
Vide  Duke's  Char.  Uses,  155. 

2.  To  keep  the  Profits  of  Land  or  Money  given  to  a  charitable  Use  in  one's  Hands, 
whether  it  be  concealed  or  not ;  not  to  pay  it  when  it  is  due ;  or  convert  it  to  other 
Uses,  is  a  Mis-imployment,  for  which  the  Commissioners  may  decree  Satisfaction. 
Ibid.  116. 

3.  If  Money  be  given  for  the  Relief  of  the  Poor,  and  it  is  paid  out  to  build  a  Conduit, 
this  is  a  Mis-imployment :  Adjudged  5  Car.  1  [1629-30],  Ibid.  94. 

4.  Several  distinct  Charities  were  given  to  a  Parish,  viz.  £12  per  Ann.  for  repairing 
the  Church,  £6  per  Ann.  for  mending  the  Highways,  and  so  much  to  the  Poor  ;  in  all 
£40  per  Ann.  And  the  Trustees  having  paid  lOs!  a  Day  to  a  Lecturer,  and  laid  out 
other  Parts  of  it  for  the  Service  of  the  Parish,  but  not  according  to  the  Directions  of 
the  Donor  :  It  was  held  bv  Ld.  Chan,  that  if  it  should  be  admitted,  that  Parishioners 
might  charge  and  apply  Parochial  Charities  as  they  thought  fit,  it  would  destroy  all 
Charities  :  and  therefore  ordered,  that  for  what  was  paid  the  Parson  they  should  not 
be  allowed  a  Farthing ;  but  that  for  the  other  Payments  they  should  be  allowed  the 
Monev  ;  being  promiscuouslv  paid  for  several  Years  before ;  but  that  for  the  future 
it  should  be  paid  according  to  the  Terms  of  the  Charity.  Pasc.  1682,  Man  and 
Ballet,  1  Vern.  42.  ,       r.       •    •    i 

5.  A  Man  having  devised  £50  per  Ann.  for  a  Lecturer  in  Polemical  or  Casuistical 
Divinity,  so  as  he  was  a  Bachelor  or  Doctor  in  Divinity,  and  fifty  Years  of  Age,  and 
would  read  five  Lectures  everv  Term,  and  would  at  the  End  of  every  Term  deliver 
fair  copies  of  the  same  to  be  kept  in  the  Universitv  ;  and  in  Default  of. such  Lecturer, 
he  gave  £50  per  Ann.  to College  in  Oxon  :  With  the  Consent  of  the  Ileir,  Applica- 
tion was  made  to  mitisate  the  Rigour  of  the  QuaUfications,  tw.  That  a  Man  aged  forty, 
might  be  capable,  that  three  Lectures  may  be  sufficient  every  Term,  and  that  if  fair 
Copies  were  deUvered  once  in  everv  Year,  it  mav  sultice  :  But  Ld.  Chan,  retused  to 
intermeddle,  though  no  Opposition  was  made,  and  said,  That  it  was  not  in  the  1  ower 
of  the  Heir  to  alter  the  Disposition  of  his  Ancestor.  Pasc.  1682,  Attorney  General 
on  the  Behalf  of  Peter-house  College  in  Cambridge,  dr.  v.  th^  Margaret  and  tiegius 
Professors  in  Cambridge,  &c.,  1  Vern.  55.  .  i     i  »  »! 

[1001  6.  If  Trustees  under-let  the  Land,  and  make  a  Lease  good  by  Law  yet  tue 
Commissioners  may  make  this  Lease  void,  and  order  the  Settlement  of  the  Land  on 
other  Trustees.    Duke's  Char.  Uses,  123.  _  oil 

7.  If  one  give  his  Land,  then  worth  £10  a  Year,  to  maintain  a  Preacher,  bchool- 
master,  and  poor  People  in  Deal,  and  the  Land  after  comes  to  be  worth  £100  a  lea r  it 
must  be  all  emploved  to  increase  the  several  Charities.  The  School  of  Tlietfords  Lase, 
8  Co.  130,  where  Lands  were  set  at  an  Under-value,  and  had  been  for  a  long  lime  so 
enjoyed,  the  Lease  was  set  aside,  and  the  Tenant  decreed  to  pay  the  Arrears  ot  the  hent 
according  to  the  full  Value.    [Reresby  f.  Farrer,]  2  Vern.  414.  .     _,    .     ,..,^„j 

Sir  D.  Williams  by  his  Will  gave  the  whole  Profits  of  the  Tithes  in  G.  to  be  dusposed 
of  for  ever  to  tlie  Uses  thereafter  specified,  and  then  gave  to  several  Uianties  ""^^J  «^ 
public  Uses  sei^ral  certain  Sums  to  be  paid  annnally  ;  all  ^vhwhSums  taken  together 
made  up  the  Value  of  the  Tithes  at  that  time.     The  Tithes  having  since  been  greatly 
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increased,  ami  producing  more  than  sufficient  to  answer  those  particular  Sums  in  the 
Will,  the  Question  was  ichether  the  Surplus  should  be  applied  in  augmentation  of  those 
Uses  or  should  go  to  the  Heir  at  Lau:  And  by  Ld.  Hardwicke,  Ghaneellor,  This  is  a 
stronger  Case  than  that  of  Thetford  School,  for  the  Testator  declares  that  tlie  whole 
Profits  shall  be  applied  ;  and  being  the  Case  of  Tithes  it  is  much  stronger  still,  because 
Tithes  are  uncertain,  and  might  by  this  Time  have  been  of  much  less  annual  Value  by 
Change  of  Arable  into  Pasture.  Attorney  General  v.  Jolinson,  Ambl.  190.  {Vide 
Attorney  General  v.  Coventry,  2  Vern.  397.) 

Note  :  In  such  Case  the  Court  is  not  bound  to  direct  that  all  the  Uses  shall  be 
augmented  proportionably  ;  but  may  use  its  Discretion  as  to  the  Method  in  which  the 
Surplus  shall  be  distributed  among  tlie  several  Charities.     Vide  Ambl.  101. 

8.  If  in  the  Constitutions  for  founding  an  Hospital  it  was  ordained,  that  no  Lease 
should  be  made  for  above  twenty-one  Years,  and  the  Rent  not  to  be  raised,  nor  above 
three  Years  Rent  taken  for  a  Fine  :  though  the  Tenant  of  the  Hospital  Lands  is  intitled 
to  a  beneficial  Lease  upon  Renewal  ;  yet  this  Constitution  is  not  to  be  followed  according 
to  the  Letter ;  but  as  Times  alter,  and  the  Price  of  Provisions  increases,  so  the  Rent 
ought  to  be  raised  in  Proportion.  Mich.  1707,  Vtatson  and  Hinsworth  Hospital,  2 
Vern.  596,  vide  [Att.-Gen.  v.  Smitli,]  2  Vern.  746,  S.  P. 

(F)  Concerning  Cojimissioners  of  charitable  Uses. 

1.  Commissioners  may  appoint  Trustees,  and  enable  a  certain  Numljei',  and  tlicir 
Heirs,  to  demise  the  Lands,  dx.,  for  tlie  best  Advantage  of  the  Chanty  :  or  that,  when 
such  a  Number  of  them  die,  the  Survivors  may  elect  others,  and  so  continue  the  Number 
appointed.    Duke's  Char.  Uses. 

(2.  If  Trustees  to  a  charitable  Use  misbehave  themselves  by  making  Leases  at  low 
Fines  and  small  Rents,  dx.,  the  Commissioners  may  decree  them  void;  they  may 
likewise  turn  them  out  for  any  Breach  of  Trust,  and  appoint  others.     Ibid.  124.) 

By  the  Statute  of  43  Eiiz.  the  Commissioners  have  Power  to  inquire  of  Abuses, 
of  ]5reaches  of  Trust,  of  Negligence,  of  Mis-imployment,  of  not  Imploying,  of  Con- 
cealing, of  Defrauding,  -of  Mis-converting,  of  Ms-government,  dc.  See  this  Statute 
expounded,  2  Inst.  710. 

3.  The  Commissioners  are  not  to  inquire  of  the  Mis-imployment  of  any  charitable 
Use  in  another  County,  than  that  wherein  the  Lands  given  to  such  Use  do  lie.  Duke's 
Char.  Uses,  118. 

4.  If  the  King  erects  a  Free-School,  and  gives  Lands  to  it,  and  appoints  four  Knights, 
and  the  Heirs  Male  of  each  of  their  Bodies,  to  be  Governors  and  Visitors,  and  that  none 
others  shall  intermeddle  but  Knights  ;  V)y  the  Sa\Tng  in  the  Statute  the  Commissioners 
are  excluded  from  having  any  Jurisdiction.     Ibid.  125. 

[101]  5.  So  if  Lands  be  given  to  a  charitable  Use,  and  the  Donor  appoints  Trustees, 
and  like^rise  Visitors,  to  see  the  Trust  performed ;  in  this  Case  the  Commissioners 
cannot,  by  -Nirtue  of  the  Statute  intermeddle.  But  if  the  Visitors  are  Trustees  also, 
then  the  Commissioners  shall  have  Jurisdiction.     Duke's  Char-  Uses,  124. 

(The  things  excepted  in  the  Statute  and  concerning  which  the  Commissioners  can 
have  no  Jurisdiction,  are  those  relating  to  Colleges  and  Halls  in  either  of  the  Univer- 
sities of  Oxford,  and  Cambridge  the  Colleges  of  Winchester,  Westminster,  and  Eaton ; 
Towns  Corporate,  where  there  are  special  Governors,  Colleges,  Hospitals,  or  Free  Schools 
which  have  special  Visitors  or  Overseers  appointed  to  them  by  the  Founders  :  also 
Purchasers  for  valuable  Consideration  without  Notice,  dc,  are  protected  by  the  Statute.) 
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GAP  XV. 

Commissions  for  Examining  of  Witnesses. 

(A)  In  wliat  Cases  a  Commission  will  be  granted. 

(B)  Concerning  the  Commissioners,  and  the  E.xecution  and  Return  of  the  Commission. 

(A)  In  what  Casus  a  Cojimission  will  be  granted.' 

1.  If  a  Man  is  to  perfei_-t  his  Answer  upon  Interrogatoiies,  or  to  be  examined  for 
a  Contempt,  although  the  Ilule  of  Court  be,  that  lie  shall  be  examined  in  four  Days, 
or  stand  committed  ;  yet  if  the  Party  be  in  the  Country,  lie  sliall  liave  a  Commission 
to  take  his  Examination.     Mich.  .3.5  Car.  2  [1G83],  Anon.  1  Vern.  187. 

2.  If  certain  Exliibits  of  Writings,  which  were  given  in  at  a  Connnissi<in  for  Ex- 
amination of  Witnesses,  are  altered  and  interlined  since  the  Commission  executed, 
a  new  Commission  will  be  granted  to  examine  as  to  this  Matter ;  but  not  as  to  the 
Merits  on  new  Interrogatories.  Hil.  25  Car.  2  [1G74],  Richardson  and  Lowlher, 
1  Chan.  Ca.  [102]  273.  Though  it  was  objected,  that  the  Party  had  a  Commissioner 
present,  and  that  he  could  not  know  it,  but  by  the  Discovery  of  his  Commissioner,  who 
ought  not  to  discover  the  Examination. 

Wliere  the  Commissioners  on  one  Side  have  not  attended  the  Execution  of  the  Com- 
mission, and  the  other  Commissioners  have  proceeded  ex  parte  ;  in  order  to  obtain  a  new 
Commission,  the  Affidavit  must  state  that  neither  the  Parly  applying  nor  his  Agents  have 
seen,  heard,  or  been  informed  of  the  Depositions  on  tlie  other  Side,  nor  trill  uillingUj  see, 
(&c.,  till  lie  Jiath  examined,  or  till  Publication  passed.  On  such  an  Affidavit,  a  new 
Commission  sliall  he  ordered,  at  the  Expence  of  the  Parly  applying,  with  Liberty  for  the 
other  Party  to  cross-examine.     Geast  v.  Barber,  2  Bro.  Chan.  Ca.  1. 

3.  But  where  a  Witness  alledged,  that  he  had  mistaken  himself  at  a  Commission, 
and  the  Commission  being  returned,  he  came  to  London,  and  made  Oath,  that 
he  was  surprised ;  upon  which  a  special  Commission  issued  to  re-examine  the  Wit- 
nesses, wliich  was  done  accordingly  ;  but  this  special  Commission  was  suppressed 
by  the  Master  of  the  Rolls,  by  the  Advice  of  the  Six  Clerks,  as  contrary  to  the  Course 
of  the  Coiurt.     [Randal  v.  Richford,]  1  Chan.  Ca.  25. 

(But  it  is  now  the  Practice  of  the  Court,  to  obtain  an  Order,  on  Motion  and 
Affidavit  of  Surprize,  to  have  the  Witness  examined  vira  voce  in  Court,  or  his  Deposi- 
tions amended,  the  Witness,  being  first  examined  before  an  Examiner  ;  but  when  he  is 
examined  in  Court,  or  when  his  Depositions  are  read,  the  Order  for  that  Purpose  must 
be  produced  in  Court.) 

4.  If  after  Publication  any  new  Matter  arises  upon  Debate,  or  Hearing  the  Cause, 
which  may  be  thought  material  by  the  Court,  a  new  Commission  may  be  granted. 
[Newland  v.  Horsman,]  2  Chan.  Ca.  75. 

5.  A  general  Affidavit  of  having  material  Witnesses  beyond  Sea  shall  not  be  sufficient 
for  a  new  Commission  ;  but  the  Witnesses  must  be  named  in  the  Affidavit,  and  the 
Point  mentioned  to  which  they  can  materially  depose.     [Anonymous,]  1  Vern.  334. 

The  Bill  after  staling  an  Injury  done  to  Plaintiff,  and  that  he  intended  to  bring 
an  Action,  prayed  a  Commission  to  examine  \\'itnesses.  On  a  Demurrer  it  uas  insisted, 
that  such  a  Commission  should  not  be  granted  till  after  the  Action  brought :  but  the 
Demurrer  was  over-ruled.     Moodalay  v.  Morton,  Bro.  Chan.  Ca.  469. 

The  Testator  by  a  Codicil  to  his  Will  gave,  amongst  other  Legacies,  £10,000  to  iTit 
Plaintiff.  Afterwards  he  made  a  second  Codicil,  in  which  after  re/ieating  all  the 
Legacies  given  by  the  former  Codicil,  in  nearly  the  same  Words,  he  added  a  Legacy  of 
£5000  to  A.  M.  The  Plaintiff  had  filed  her  Bill  to  have  both  Legacies  jxiid  to  her, 
and  stated  Circumstances  to  shew  that  the  second  Codicil  was  intended  to  be  in  Attg- 
mentation  of  tlie  former.  And  noio  she  moved  for  a  Commission  to  examine  Witnesses, 
and  swore  that  tlie  subscribing  Witnesses  to  the  Codicils  were  in  India  and  that  she  was 
advised  that  their  Testimony  as  to  what  passed  between  the  Testator  and  them  at  the 
Time  of  his  executing  the  second  Codicil  would  be  material  to  her  at  the  Hearing.  But 
Ld.  Thurlow,  Chancollor,  refused  to  grant  a  Commission  on  this  Affidavit,  sai/i7ig 
that  the  Plaintiff  ought  to  suear  that  she  believed  the  Legacy  in  the  second  Codicil  was 
meant  to  be  augmentative,  and  that  without  it,  the  issuing  the  Commission  would  appear 
to  be  only  for  Delay.     Coote  v.  Coote,  Bro.  Chan.  Ca.  448. 

To  obtain  a  Commission  to  examine  Witnesses  abroad,  it  is  not  necessary  that  Ihire 
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should  be  an  Affidavit  thai  the  Matter  arose  there,  hut  it  is  sufficient  to  read  so  much 
of  tfie  Answer  as  shews  that  the  Fact  is  so.     Akers  v.  Chancy,  2  Bro.  Chan.  Ca.  273. 

(B)  Concerning  the  Commissioners,  .\xd  the  Execution  and  Return  of  the 

Commission. 

1.  If  the  Commissioners  misbehave  themselves,  the  Court  may  grant  an  Attacli- 
ment  against  them  ;  but  regularly  a  Commission  cannot  be  suppressed,  but  upon 
a  Reference  and  Certificate  of  Irregularity.     Cary  43. 

2.  If  a  Commissioner  in  a  Cause  be  himself  to  be  examined  as  a  Witness,  he  must 
1)0  first  examined  :  and  if  others  be  Ijefore  him  examined  in  his  Presence,  he  cannot 
afterwards  be  examined,  having  heard  the  former  Examinations  ;  and  for  that  Cause 
a  Commissioner  was  examined  in  Court,  his  former  Depositions  being  suppressed. 
[North  V.  Champeruoon,]  2  Chan.  Ca.  79. 

Where  two  of  tJie  Commissioners  make  one  Return,  and  the  other  two  make  a  different 
Return,  a  new  Commission  shall  be  ordered :  but  in  such  Case  the  proper  Course  is  not 
to  except  to  the  Returns,  but  to  move  to  hare  them  suppressed.  Corbet  v.  Davenant, 
2  Bro.  Chan.  Ca.  252. 

3.  When  a  Commission  is  returnable  sine  dilatione,  if  it  be  within  the  Kingdom, 
it  must  be  returned  by  the  second  Return  of  next  Term  ;  if  executed  afterwards, 
it  is  void,  and  the  Depositions  ought  to  be  suppressed  :  Per  Cur.     Anon.  2  Vcrn.  197. 

On  Motion  for  a  Commission  to  examine  Witnesses  in  Spain,  a  Difference  was  taken, 
and  agreed  to,  between. a  Commission  to  take  an  Ansiver,  and  one  to  examine  Witnesses, 
in  a  Country  at  War  with  us  :  In  the  former  Case  it  must  be  executed  in  the  very  Country  ; 
in  the  latter,  it  may  at  the  nearest  Neutral  Port ;  and  accordingly  in  this  Case  the 
Commission  was  directed  to  Faro.     v.  Romney,  Ambl.  G2. 


[103]  CAP.  XVI. 
Common. 


(A)  In  what  Matt'ers  relating  to  a  Common  will  a  Court  of  Equity 
interpose  and  exert  a  Power. 

1.  If  a  Commoner,  against  whom  £10  Damages  at  Law  had  been  recovered  by 
another  Commoner  for  oppressing  the  Common,  brings  a  Bill  to  examine  his  Witnesses, 
and  prove  his  Right  of  Common  in  perpetuam.  rei  memoriam,  such  a  Bill  will  not  be 
admitted  till  such  Commoner  has  recovered  at  Law  in  Affirmance  of  his  Right,  llil. 
1684,  Pawlet  and  Ingres,  1  Vern.  308;  and  Vide  1  Vern.  312,  Cell  v.  Hayward. 

2.  But  if  the  Bill  had  been,  that  one  Commoner  had  recovered  one  SluUing,  or 
other  small  Sum,  for  Damages  against  the  Plaintiff  for  oppressing  the  Common,  or 
for  using  the  Common  when  he  ought  not,  and  therefore  that  the  other  Commoners 
may  accept  of  the  like  Damages  for  what  was  past,  to  prevent  Charges  at  Law,  that 
luid  been  in  the  Nature  of  a  Bill  of  Peace,  and  proper  in  this  Court.     [Pawlet  v.  Ingres,] 

1  Vern.  308. 

3.  A  Man  having  granted  to  J.  S.  Coumion  in  his  Down  for  100  Sheep  and  five 
Ivams,  the  Bill  complained,  that  the  Cjrjintor  over-stocked  the  Common ;  so  that  the 
Plaintiff',  the  Grantee,  could  have  no  Benefit  of  the  Grant,  and  prayed  the  (jrantor 
might  be  injoined  not  to  over-stock,  d'c,  but  upon  Debate  the  Court  dismissed  the 
Bill.  (For  a  Commoner  may  have  an  Action,  if  the  Lord,  or  any  other  Person  sur- 
charges the  Common.     F.  N.  B.  125,  9  Co.  112,  S.  P.)     Mich.  1689,  Fines  and  Cob, 

2  Vern.  116. 

4.  If  the  Lord  of  a  Manor  incloses  Part  of  the  Common,  and  suggests  that  it  is  only 
an  Improvement  within  the  Statute  of  Merlon,  and  the  Tenants,  by  Force,  throw 
open  the  Inclosures,  Chancery  will  grant  an  Injunction,  and  direct  an  Issue  to  be 
tried  at  Law,  whether  there  was  sufficient  Common  left  beyond  what  was  inclosed. 
Decreed  Hil.  1697.  Arthington  and  Fawkes,  2  Vern.  356  ;  'Weekes  v.  Slake,  2  Vern. 
301,  S.  P.  ' 
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And  in  the  above  Case  of  Arthington  and  Fawkes,  Ihe  Plainliff  having  suggested 
by  his  Bill  that  some  of  the  Defendants  were  not  entitled  to  inter-common  upon  the 
Waste  in  question,  though  they  pretended  to  have  such  Right,  the  Court  on  the  hearing, 
also  ordered  an  Issue  as  to  whether  those  Ikfendants  had  a  Right  of  Common  there. 

2  Vern.  356. 

5.  There  was  an  Agreement  for  an  Inclosure,  but  all  that  claimed  Common  were 
not  Parties  to  it ;  and  although  it  was  in.sisted  upon,  that  to  decree  the  Agreement 
would  be  to  do  a  manifest  Wrong ;  [104]  yet  the  Court  decreed  it,  and  awarded  a  Com- 
mission to  set  out  each  Person's  Title,  and  said,  that  if  any  that  had  Interest  were 
not  Parties  to  the  Agreement,  they  could  not  be  bound,  and  so  at  no  Prejudice ;  but 
however,  that  it  should  not  be  in  the  Power  of  two  or  three  wilful  Persons  to  oppose 
a  pubUc  Good.     Thirvelon  and  Collier,  IG  Car.  2  [1664-65],  1  Chan.  Ca.  48. 

6.  So  where  an  Agreement  was  between  the  Lord  and  some  of  the  Tenants  to 
stint  a  Common,  it  was  decreed,  though  opposed  by  one  or  two  humour.some  Tenants. 
Tria.  1689,  Delabeere  and  Beddingfield,  2  Vern.  10.3,  and  there  said,  that  an  Agree- 
ment to  stint  was  more  favoured  than  an  Agreement  to  inclose. 

7.  But  in  a  Case  where  it  was  not  charged  in  the  Bill,  that  the  Defendant  would 
be  benefited  bj^  the  Inclosure,  nor  charged  that- there  was  any  Agreement  for  an  In- 
closure ;  on  a  Demurrer,  for  these  Reasons,  the  Bill  to  compel  the  only  Freeholder  in 
the  Manor  to  consent  to  an  Inclosure,  was  dismissed.  [Constable  v.  Davenport,] 
1  Chan.  Rep.  259. 

8.  A  Common  wliich  has  been  inclosed  for  thirty  Years,  shall  not  afterwards  be 
thrown  open.     Hil.  1681,  Silivay  and  Compton,  1  Vern.  32. 

9.  So  where  there  was  a  Decree  for  an  Inclosure  twenty  Years  since,  to  wliich 
the  Husband  agreed ;  but  the  Wife  baring  an  Estate  Tidthin  the  Manor,  and  her 
Husband's  Agreement  not  in  Strictness  binding  her,  she  would  now  disturb  the  In- 
closure ;  but  it  being  proved,  that  she  was  benefited  by  the  Inclosure,  and  designed 
only  to  make  an  unreasonable  Advantage  to  herself,  the  Court  decreed  that  it  should 
stand.     Pasc.  1687,  Rothwel I  and  Widdrington,  1  Vern.  456. 

10.  If  the  Lord  of  the  Manor  enfranchises  a  Copyhold,  with  all  Commons  there- 
unto belonging  or  appertaining,  and  afterwards  buys  in  all  the  other  Copyholds, 
and  then  disputes  the  Eight  of  Common  with  the  Copyholders  he  had  enfranchised, 
and  recovers  at  Law;  though  the  Common  be  extinct  at  Law,  yet  it  shall  subsist 
in  Equity,  and  the  same  Right  of  Common  as  belonged  to  the  Copyhold  will  be  decreed. 
Hil.  169"l,  Stijant  and  Staker,  2  Vern.  250. 

(Where  the  Lord's  Enfranchising  a  Copyhold,  with  all  Common  thereunto  belonging, 
is  an  Extinguishment  at  Law.  Vide  2  Cro.  253;  Yelv.  189;  Moor,  667;  1  Broivnl. 
173,  230,  and  where  a  Release  of  Common  in  one  Acre  is  an  Extinguishment  of  the 
whole  Common,  or  where  the  Unity  of  Possession  of  the  whole  Land  makes  an  Ex- 
tinguishment, vide  4  Rep.  37;  1  Inst.  122;  8  Rep.  136.) 


[105]  CAP.  XVII. 
Conditions  and  Limitations. 


(A)  Who  arc  to  take  Advantage  of  a  Condition,  or  will  be  prejudiced  by  it. 

(B)  In  what  Cases  the  Breach  of  a  Condition,  or  the  not  performing  a  Condition 

precedent  or  subsequent,  will  be  reUeved  against,  the  Matter  resting  in  Com- 
pensation. 

(C)  In  what  Cases  a  Gift  or  Devise,  upon  Condition  not  to  marry  without  Consent, 

shall  be  good  and  binding  or  void,  being  only  in  Terrorem. 

(A)  Who  are  to  take  Advantage  of  a  Condition,  or  will  be 

PUEJUDICED   BY   IT. 

1.  If  by  a  Settlement  Lands  are  limited  to  the  second  Son  in  Fee,  jirovided  that 
if  the  eldest  Son  die  without  Issue,  the  second  Son  shall,  within  six  Months  after  the 
Death  of  the  eldest  Son,  pay  £1500  to  a  Sister ;  or  in  Default  thereof  the  Land  to  go 
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to  tlic  Sister  and  her  Heirs;  and  the  eldest  Son  dies  without  Issue,  and  the  Sister 
dies  within  the  six  Months;  upon  tlie  second  Son's  refusing  to  pay  the  Money,  the 
Land  shall  go  to  the  Heir,  and  not  to  the  Executor  of  the  Sister ;  for  to  decree  other- 
wise, would  be  to  destroy  the  known  Difference  between  a  Condition  and  a  Limita- 
tion. Decreed,  with  the  Assistance  of  the  two  Chief  Justices,  Trin.  1G8G,  The  Earl 
of  Winchelsea  and  Wentwarth,  1  Vern.  402,  430,  S.  C. 

(Words  which  create  a  Condition  are,  upon  Condition,  so  that,  to  the  Intent,  to  pay, 
to  th^  effect,  d-c.  Co.  Z,?7.  204;  Hard.  10,  II.  But  as  to  Words  which  make  a  Condition 
in  a  Will,  though  not  in  a  Deed,  vide  10  Co.  40,  41,  and  there  it  is  held,  that  if  there 
be  express  \\'ords  of  Condition  annexed  to  the  Estate,  it  cannot  be  construed  a  Limita- 
tion, as  the  Words  quamdlu,  diimmodo,  dwin,  quousque,  durante,  dr.  But  this  Opinion 
is  now  exploded  ;  for  though  Words  which  properly  create  a  Condition  be  used  ;  yet, 
if  the  Estate  be  limited  over,  it  shall  be  a  Limitation.  2  Brownl.  G5,  06  ;  1  liol.  Abr. 
412;  1  Mod.  86.  And  per  Hale,  C.  B.  There  is  no  other  Case  to  warrant  the  contrary 
Opinion,  but  that  of  10  Co.  40,  and  by  him  it  may  properly  be  called  a  conditional 
Limitation.  1  Vent.  199,  of  which  the  Heir  cannot  take  Advantage,  though  it  may 
determine  the  Party's  Estate  without  Entry  or  Claim,  which  seems  to  be  the  chief 
Difference  between  a  Condition  and  Limitation.  Also  if  Lands  arc  devised  to  the 
Heir  at  Law,  upon  Condition  that  he  pay  a  Sum  of  Money  or  do  any  other  Act ;  this, 
on  Failure  of  Performance,  shall  be  construed  a  Limitation,  though  not  mentioned  ; 
for  if  it  were  a  Condition,  no  Body  could  take  Advantage  of  it,  the  Benefit  of  Condi- 
tions annexed  to  the  Real  Estates  belonging  to  the  Heir,  as  those  to  the  Personal  do 
to  the  Executor.     Cro.  Eliz.  204;  3  Co.  22;  Oiven,  112;  2  Mod.  7;  1  Lutw.  809.) 

[106]  ■-.  A  Man  seised  in  Fee  devised  Lands  to  his  Daughter  and  her  Heirs,  and  his 
Mind  is,  That  if  his  Son  pay  to  her  £50,  then  his  Son  shall  have  the  Land  ;  the  Money 
was  not  paid  at  the  Day  ;  the  Daughter  sold  the  Land ;  and  it  was  decreed  against 
the  Vendee,  the  Son  paying  the  Money ;  for  the  Coui-t  took  it  to  be  but  in  Nature  of 
a  Security.  Hil.  30  Car.  2  [1679],  Bland  and  Middleton,  2  Chan.  Ca.  1.  But  the 
Reporter  being  of  Opinion,  that  the  Son  took  but  an  Estate  for  Life,  adds  a  Quwre,  why 
a  Fee-simple  should  be  (as  it  was)  decreed  him,  seeing  thereby  he  had  more  Benefit 
by  the  not  performing  the  Condition,  than  if  he  had  performed  it. 

3.  A  man  devised  Lands  called  ;S'.  to  his  younger  Son,  and  declared,  that  if  he  should 
any  way  be  hindered  from  enjoying  them,  then  in  lieu  thereof  he  should  have  all  the 
Land  at  B.  A  Moiety  of  the  Lands  called  S.  were  evicted  from  the  Devisee,  who  there- 
upon insisted  to  have  the  whole  Lands  at  B.  but  the  Court  decreed  that  he  should  have 
as  much  of  the  Lands  only  at  B.  as  were  equal  in  value  to  those  evicted.  Mich.  1G84, 
TyleandT!/l€,lVern.2lb. 

A  Legacy  ivas  given  upon  Condition  tluit  the  Legatee  should  release  all  Claims  on  the 
Testator  s  Estate  tvithin  a  limited  Time.  The  Legatee  took  the  Legacy,  but  did  not  actually 
release,  Lord  Henley  lield  Ite  was  bound  by  his  Election,  and  decreed  his  Executors  to 
release,  and  this  Decree  was,  on  a  Re-hearing,  affirmed  by  Lord  Camden.  Northumber- 
land V.  Aylesford,  Ambl.  540,  G57. 

4.  If  Legacies  are  given  by  Will  to  four  Grandchildren,  upon  Condition,  that  as 
they  come  of  Age,  they  shall  release  all  Claims  to  the  Testator's  Estate,  this  Condition 
must  be  taken  distributively,  and  such  only  as  refuse  to  release  shall  forfeit  their  Legacies. 
Per  Ld.  K.  Halves  v„  Warner,  2  Vern.  478. 

5.  A  Man  having  Issue  a  Son  by  the  first  Venter,  and  two  Sons  and  six  Daughters 
by  a  second  Wife,  settles  his  Estate  in  Question  on  liis  eldest  Son  by  his  second  Wife, 
in  Tail  Male,  Remainder  to  his  second  Son  by  his  second  Wife,  and  the  Heirs  Male  of  his 
Body  ;  and  in  Default  of  such  Issue  to  the  Son  by  the  first  Wife  ;  provided  if  both  liis 
Sons  by  the  second  Wife  died  without  Issue  Male,  so  that  the  Estate  came  to  the  Eldest 
Son  ;  that  then  his  Eldest  Son,  or  his  Heirs  should  within  four  Montlis  after  the  Estate 
came  to  him,  or  them,  pay  £1000  to  his  Daughters  ;  or  in  Default,  the  Trustees  therein 
named  to  enter  and  raise  it :  The  Son  by  the  second  Wife  entered,  and  suffered  a 
Recovery  of  one  Moiety  of  the  Lands,  and  died  mthout  Issue,  and  the  other  Son  by  the 
second  Wife  died  also,  by  which  one  Moiety  of  the  Land  came  to  the  Heir  of  the  eldest 
Son  by  the  first  Wife  ;  and  the  Moiety  thus  descended  was  decreed  liable  to  the  whole 
Sum  of  £1000  although  it  was  objected,  that  the  Estate  never  came  to  the  Eldest  Son  ; 
and  though  a  Moiety  came  to  his  Heirs,  yet  as  so  great  a  Benefit  did  not  accrue  to  him 
as  was  intended,  he  should  be  only  answerable  in  Proportion.  Mich.  1098,  Hooley  and 
Booth.  2  Vern.  359. 
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0.  /.  ,S'.  having  Issue  three  Sons,  WiUiam  his  eldest,  Nathaniel  his  second,  and 
Daniel  his  third ;  WiUiam  died  in  the  Life-time  of  his  Father,  leaving  Issue  only  a 
Daughter  ;  afterwards  the  Father  devises  the  Estate  in  Question  to  Anne  his  Wife  for 
her  Life,  and  after  her  Death  to  his  Son  Daniel  and  his  Heirs ;  provided  that  if  Nathaniel 
do,  witliin  three  Months  after  the  Death  of  my  Wife,  pay  to  Daniel,  his  Executors  or 
Administrators,  the  Sum  of  £500,  then  the  said  Lands  shall  come  to  my  Son  Nathaniel, 
and  his  Heirs  ;  the  Wife  lived  several  Years  after,  and  during  her  Life  Nathaniel 
died,  leaving  the  Plaintiff  his  Heir,  and  the  Wife  afterwards  dj-ing,  the  Plaintifl  brought 
this  Bill  within  three  Months  after  her  Death,  praying,  that  upon  Payment  of  the  £500 
he  might  have  a  Conveyance  of  the  Estate  ;  and  the  Principal  Point  in  the  Case  was, 
this  £500  [107]  being  to  be  paid  Nathaniel  within  a  limited  Time,  and  he  dying  before 
that  Time  came,  whether  his  Heir  at  Law  could  now,  on  Payment  of  the  Money,  make  a 
Title  to  these  Lands  ;  for  it  was  agreed  that  he  was  not  Heir  at  Law. to  the  Testator  ; 
and  it  was  insisted  upon  that  he  could  not ;  that  this  was  a  Condition  precedent,  and 
merely  personal  in  Nathaniel,  who  had  neither  Jus  in  re  nor  ad  rem,  and  could  neither 
have  devised  or  released,  or  extinguished  this  Condition  ;  and  being  a  bare  Possibility, 
and  he  djing  before  it  was  performed,  his  Heir  could  not  make  it  good  ;  and  though 
the  Word  Heirs  be  used  in  the  Devise  to  Nathaniel,  yet  that  is  not  designed  to  give  them 
any  Estate  originally,  but  to  denote  the  Quantity  of  the  Estate  which  Nathaniel  was  to 
take  ;  and  for  this  were  cited  Lampet's  Case,  10  6'o.[46].  and  Brett  and  Eigden's,  Plou: 
Com.  On  the  other  Side  it  was  insisted,  that  this  was  like  the  common  Case,  Co.  Lit. 
205,  219,  6,  where  a  Feoffment  is  made  on  Condition  that  the  Feoffor  shall,  before  such 
a  Day,  &c.  there,  if  the  Feoffor  die  before  the  Day,  liis  Heir  may  perform  the  Condition, 
for  the  Reasons  there  mentioned  ;  and  that  it  being  so  at  Law,  it  should  still  be  con- 
strued more  liberally  in  Equity,  where  the  Letter  of  a  Condition  is  not  always  required 
to  be  strictly  performed  ;  and  for  this  was  cited  1  Chan.  Ca.  89.  Bertie  and  Falkland, 
3  CJuin.  Ca.  [129].  That  the  Possibility  of  performing  this  Condition  was  an  Interest 
or  Right,  or  Scintilla  Juris,  which  vested  in  Nathaniel  himself ;  that  he  survived  the 
Testator  ;  and  therefore  this  differed  from  Brett  and  Rigden's  Case,  Plow.  Co.  110,  that 
consequently  such  Right,  Possibility  or  Interest,  descended  to  his  Heir,  and  might  be 
performed  by  him  ;  as  before  the  Statute  de  donis,  the  Possibility  of  Reverter  descended 
to  the  Heir  of  the  Donor  :  and  for  this  were  cited  Pursay  versus  Rogers,  2  Saund.  Cro.  Car. 
358;  Cro.  Jac.  591,8  Co.  [94],  Malthew  Manning's  Case,and  others.  The  Cause  being  first 
heard  by  the  Master  of  the  Rolls,  was  thought  by  him  a  Matter  of  great  Difficulty,  and 
therefore  he  appointed  the  Counsel  to  speak  to  it  when  the  Court  was  full.  Afterwards 
it  was  decreed  bv  Ld.  Chan,  with  the  Assistance  of  the  Master  of  the  Rolls,  for  the  Plain- 
tiff, on  Litt.  sect.  334,  335.  And  Ld.  Chan,  said,  That  though  a  Condition,  in  Strictness 
of  Law,  was  not  densable,  yet  since  the  Statute  of  Uses  the  Devisee  may  take  Benefit 
of  it  by  an  equitable  Construction,  &-c.  and  that  Nathaniel  might  have  released  or 
extinguished  this  Condition.     Mich,  o  G.  I,  Marks  and  Marks.     {Lucas's  Rep.  420.) 

(Since  the  Statute  of  Wills  and  Statute  of  Uses  executory  Devises  and  springing 
Uses  have  been  allowed  of  :  These  were  first  allowed  of  with  respect  to  the  Testator  or 
Party  himself  ;  afterwards  it  came  to  be  allowed  of  to  other  Persons  ;  and  therefore  at 
this  bay  in  Devises  and  Limitations  of  Uses,  an  Estate  may  be  limited  over  to  a  third 
Person  upon  the  Defeasance  of  a  former  Estate  in  Fee,  if  the  Condition  be  not  too  remote 
in  Point  of  Time  ;  and  though  there  have  been  Words  foimd  out  to  save  in  Appearance 
the  Maxims  of  the  Common  Law,  yet  in  effect  and  in  Truth  the  very  Benefit  and 
AdvantJ^ige  of  the  Condition  is  passed  over  to  a  third  Person,  notwithstanding  the  Maxim 
of  Law,  That  a  Stranger  cannot  take  Advantage  of  a  Condition.  Per  Parker,  C,  in  S.  C. 
Lucas's  Rep.  423.) 

Tlw  Testator  devised  to  his  Son  A.  in  tail.  Remainder  to  his  Daughter  B.  in  tad. 
Remainder  to  his  Daughter  C.  in  tail.  Remainder  to  her  Son  D.  and  his  Heirs  on 
Condition  that  he  pay  to  his  elder  Sister  Plaintiff's  Mother  £100  at  or  soon  after 
his  being  possessed  of  the  Estates,  and  for  non-payment  the  Estate  should  be  to  Plaintiff's 
Mother,  &c.  A.  B.  and  C.  and  the  Plaintiff's  Mother,  &c.  being  dead  and  D.  seised  in 
possession  of  the  Remainder  in  Fee,  the  Plaintiff  as  Executor  of  h  is  Mother  filed  h  is  Bill 
to  have  tfie  £100  raised.  And  Lord  Hardwicke  decreed  accordingly  saying  it  was  agreeable 
to  Law  that  the  Devise  should  extend  to  her  Executors,  and  as  the  Testator  was  trriting 
what  would  be  the  Law,  he  left  off  with  putting  an  "  &c."    Emrey  v.  Martin.  AmR  231. 

John  Richardson  Gurrer,  having  an  FMate  for  Life  under  the  H  ill  of  S;irah  Gurrer 
with  Remainder  in  tail  to  Henry  Ricliardsou  devised  his  own  Estates  tvgcihcr  with  the 
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Estate  under  the  Will  to  Trustees  to  Uses  by  which  Die  Tenant  in  Tail  u-oiild  take  only  a 
life  Estate,  but  provided  that  his  own  Estates  sliould  not  be  conveyed  until  the  Tenant 
in  tail  should  suffer  a  Recovery  and  bar  the  liemainders  in  the  former  V\'ill.  Henry 
Richardson  did  Acts  of  Ownership  and  pre])ared  for  but  never  suffered  the  Hecovery  and 
died.  This  is  not  a  Case  of  Election,  but  a  Condition  precedent  which  the  Tenant  in  Tail 
not  having  performed,  John  Richardson  Currer's  own  Estate  never  vested,  and  the 
Estate  of  Sarah  Currer  is  not  affected  by  it.    Roundel  v.  Currer,  2  Bro.  Chan.  Ca.  07. 

After  a  Devise  to  J.  S.  in  tail,  ivith  Remainders  over,  there  teas  a  Proviso  that  if 
J.  S.  or  his  Issue  or  any  of  them  should  do  any  Act  to  change,  charge  or  defeat  the  Bequests, 
such  Person  or  Persons  so  doing,  &c.,  should  pay  to  the  next  in  Remainder,  &c.,  £2,000. 
Lord  Keeper  Henley,  held,  that  the  Condition  being  repugnant  to  the  Estate  which  J.  S. 
look,  was  void.     King  v.  Burchell,  Ambl.  379 ;  4  Term  Rep.  296,  in  not.,  S.  G. 

« 

(B)  1\  WHAT  Cases  the  Breach  of  a  Condition,  or  the  not  performing  a  Condition 

PRECEDENT  OR  SUBSEQUENT,    WILL    BE   RELIEVED    AGAINST,    THE    M.\TTER    RESTING 
IN   C0MPENS.\T10N. 

1.  If  A.  conveys  Lands  to  B.  &c.  and  their  Heirs,  upon  Trust,  that  if  C.  the  Son 
of  A.  within  six  Months  after  the  deatli  of  A.  sliould  secure  to  Trustees  £500  for  the 
younger  Children  of  C,  then  after  such  Security  given,  to  convey  to  C.  and  his  Heirs, 
and  until  the  Time  for  giving  such  Security,  [108]  in  Trust  for  the  eldest  Son  of  C,  and 
in  Default  of  such  Security  to  convey  to  such  eldest  Son  and  his  Heirs,  if  C.  dies  before 
anvsuch  Security  given;  j'Ct  thisCondition  precedent  being  only  inNature  of  a  Penalty, 
the  Intent  of  the  Trust  shall  be  regarded,  which  was  to  secure  £500  to  the  younger 
Children.     Trin.  19  Car.  2,  ^yallis  and  Crimes,  1  Chan.  Ca.  89 ;  1  Mod.  307,  S.  G.  cited. 

(Conditions  precedent  are  such  as  are  annexed  to  Instates,  and  must  at  Law  be 
punctually  performed  before  the  Estate  can  vest.  A  Condition  subsequent  is,  when 
the  Estate  is  executed  ;  but  the  Continuance  of  such  Estate  dependeth  on  the  Breach 
or  Performance  of  the  Condition  ;  though  this  Distinction  is  often  mentioned  in 
Courts  of  Equity,  yet  the  prevailing  Distinction  is  to  relieve  against  Conditions,  where 
Compensation  can  be  made,  whether  they  be  precedent  or  subsequent,  as  appeai-s  by 
this  and  several  other  Cases.) 

2.  The  Testator  devised  his  Estate  to  the  Defendants  in  Trust,  for  the  Use  and 
Benefit  of  the  Plaintiff,  but  declared  his  Will  to  be,  that  the  Plaintiff  should  have  no 
Benefit  of  the  Devise,  unless  the  Plaintiff's  Father  should  settle  on  the  Plaintiff'  two 
full  Thirds  of  the  Estate  settled  on  the  Father  on  his  Marriage,  and  in  Default  thereof 
the  Estate  to  the  Defendants  :  the  Father  made  no  Settlement  on  the  Plaintiff,  but 
devised  all  his  Estate  to  him  for  Life,  but  subject  to  the  Payment  of  Debts  ;  it  was 
admitted,  and  so  adjudged  by  the  Court,  that  this  Estate  was  executed  in  the  Plaintiff' 
by  the  Statute  of  Uses,  and  consequently  that  this  is  a  Condition  subsequent  ;  yet 
the  Court  declared,  that  though  Conditions  suliscquent,  which  are  to  divest  an  Estate, 
need  not  be  literally  performed  ;  yet  even  in  such  Case,  if  the  Party  cannot  be  com- 
pensated in  Damages,  it  would  be  against  Conscience  to  relieve  ;  and  therefore  ordered 
the  Master  to  examine  the  Value  of  the  Estate  debased,  and  the  Amount  of  the  Debts 
which  that  Estate  was  charged  with,  and  to  report  to  the  Court,  whether,  after  Debts 
paid,  there  would  be  two  full  thirds  of  the  Father's  Estate,  which  was  settled  on  him 
in  Marriage,  left  to  the  Plaintiff' ;  and  upon  a  Rehearing  would  not  vary  the  former 
Order,  declaring  that  the  Difference  was,  whether  this  Case  lay  in  Compensation  or 
not ;  and  if  a  Compensation  was  made,  he  would  lelieve  against  the  Breach  of  the 
Condition  ;  but  in  Case  a  sufficient  Compensation  was  not  made,  he  would  then  con- 
sider farther  of  it.  Pasc.  1083,  Popham  and  Bampfield,  1  Vern.  79,  1(57,  S.  C. ; 
2  Vern.  222,  S.  G.  cited  as  a  Case  in  which  there  was  Relief ;  2  Vern.  338,  S.  G.  cited 
as  a  Condition  wliich  was  relieved  against  upon  an  equivalent. 

3.  If  a  Feme  Covert,  having  Power  by  Will  to  devise  Lands,  devises  them  to  her 
Executors  to  pay  £500  out  of  them  to  her  Son  ;  provided  that  if  the  Father  gives  not  a 
sufficient  Release  of  certain  Goods  to  her  Executors,  that  then  the  Devise  of  the  £500 
should  be  void,  and  go  to  the  Executors  ;  and  after  her  Death  a  Release  is  tendered 
to  the  Father,  and  he  refuses  ;  yet  upon  making  the  Release  afterwards,  the  Money 
shall  be  paid  to  the  Son  ;  for  it  was  said  to  be  the  standing  Rule  of  the  Court,  that  a 
Forfeiture  shoidd  not  bind  where  a  Thing  may  be  done  after,  or  a  Compensation  made 
for  it,  as  where  the  Condition  is  to  pay  Money,  <S;c.,  and  though  it  is  generally  binding 
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where  there  is  a  Devise  over,  yet  here  it  being  to  go  to  the  Executors,  it  is  no  more 
than  the  Law  implies.     Cage  and  Russel,  2  Vent.  352. 

4.  If  a  Man  Devises  Lands  to  J.  S.  upon  Condition  to  pay  £20,000  to  his  Heir  at 
Law,  viz.  £1000  per  Ann.  for  the  first  sixteen  Years,  and  £2000  per  Ann.  after,  till 
the  Whole  should  be  paid,  and  the  Heir  enters  for  the  Non-payment  of  one  of  the  £1000 
jjer  Ann.,  J.  S.  [109]  sh^'H  be  relieved  upon  Payment  of  the  £1000.  together  with 
interest  from  the  Time  it  became  payable,  without  any  Deduction  for  Taxes,  the  Court 
declaring,  that  wherever  they  can  give  Satisfaction  or  Compensation  for  the  Breach 
of  a  Condition,  they  can  relieve.  Mich.  6  Ann.  [1707],  Grimston  and  Lord  Bruce, 
1  Salk.  156;  2  Vern.  594,  Mich.  1707,  S.  C. 

5.  If  one  having  three  Daughters,  devises  Lands  to  his  eldest  upon  Condition  that 
she,  within  six  Months  after  his  Death,  pay  certain  Sums  to  her  two  other  Sisters  ; 
and  if  she  failed,  then  he  devised  the  Land  to  liis  second  Daughter  on  the  like  Con- 
dition, &c.,  the  Court  may  inlarge  the  Time  for  Payment,  though  the  Premises  arc 
devised  over  ;  and  in  all  Cases  that  lie  in  Compensation,  the  Court  may  dispense  with 
the  Time,  though  even  in  case  of  a  Condition  precedent.  Pasc.  1691,  Woodman  and 
Blake,  2  Vern.  222.  Note  :  The  following  Case,  wliich  seems  to  be  between  the  same 
Parties,  is  otherwise  stated. 

6.  One  seised  in  Fee  of  Lands  of  £10,000  Value,  settles  it  so,  that  in  case  his  eldest 
Daughter,  within  six  Months  after  his  Death,  should  pay  £6000  to  the  Use  of  his  other 
four  Daughters,  then  the  eldest  to  have  the  Land  ;  but  if  she  failed  in  Payment,  then 
the  second  to  have  the  like  Privilege  ;  the  six  Months  passed  without  payment ;  and 
the  eldest  Daughter  having  assigned  over  her  Interest  to  one  to  whom  she  was  in- 
debted, by  which  the  Estate  was  to  go  out  of  the  Family,  contrary  to  the  Intention 
of  the  Donor  ;  the  Court  took  Time  to  consider,  whether  they  could  reheve  in  this 
Case,  or  not.     Woodman  and  Blake,  2  Vern.  166.     (See  'the  Book.) 

7.  If  the  Father  makes  a  voluntary  Settlement  on  his  eldest  Son  in  Tail  Male. 
Remainder  to  a  second  Son,  &c.,  in  which  is  a  Proviso,  that,  if  the  eldest  did  not  pay 
the  second  £600  at  his  Age  of  twenty-one  Years,  the  Estate  of  the  eldest  should  in 
Law  and  Equity  cease  ;  and  the  Father  afterwards  marries  a  second  Wife,  and  by 
Deed,  taking  Notice  of  the  former  Settlement,  and  that  the  Son  had  not  paid  the  Money, 
conveys  the  same  Lands  to  the  Use  of  his  Children  by  his  last  Wife  ;  the  eldest  Son 
shall  not  be  relieved,  the  Conveyance  being  partly  voluntary,  and  the  Conchtion  special, 
that  his  Estate  should  cease  in  Law  and  Equity.  Pasc.  1()87,  Longdate  and  Longdate. 
1  Vern.  456,  and  the  Son's  Bill  dismissed  accordingly  ;  and  the  rather,  for  that  the  Son 
had  set  up  a  Lease  against  his  Father,  wliich  was  obtained  by  Surprize  ;  and  the  Deed 
in  Law  was  defective,  and  amounted  only  to  a  Declaration  of  Trust. 

8.  But  where  one  demed  his  Lands  to  J.  S.  his  Kinsman,  paj-ing,  •within  a  limited 
time,  a  thousand  Pounds  a-piece  to  his  two  Daughters,  who  were  his  Heirs  at  Law. 
and  J.  S.  made  Default,  and  the  Daughters  recovered  in  Ejectment ;  yet  J.  S.  was 
relieved  on  payment  of  Principal,  Interest  and  Costs  ;  though  it  was  insisted,  that 
this  was  to  the  Disinherison  of  the  Heir,  and  in  Favour  of  a  voluntary  Devisee.  Mich. 
1699,  Barnardiston  and  Fane.  2  Vern.  ^^6. 

9.  A  Man  devised  to  each  of  his  Daughters  £20,000,  payable  at  the  Age  of  twenty- 
five  YVars  ;  but  if  the}',  or  either  of  them,  married  before  the  .^ge  of  sixteen,  or  if 
the  Marriage  were  A^-ithout  the  Consent  of  their  Mother  and  Trustees,  then  they 
should  lo.se  £10,000  of  the  Portion,  which  should  go  to  his  other  Children  ;  one  of  them 
married  before  the  Age  of  sixteen,  and  though  it  was  with  the  Consent  of  all  the  Parties, 
yet  Ld.  K.  held,  that  both  the  Terms  of  the  Condition  ought  to  have  been  observed. 
Lord  Salisbury's  Case,  [HO]  2  Vent.  365 ;  but  vide  2  Vern.  223,  S.  C.  reported, 
where  it  is  said,  that  the  Father  treated  with  the  Lord  Salisbun/  about  the  Marriage, 
though  he  died  before  it  was  had  ;  and  there  the  Decree  is  quite  contrary  ;  and  with 
this  last  Resolution  agrees  Skin.  Eep.  285,  S.  C. 

10.  A.  devised  liis  Lands  to  Trustees  for  three  Years,  and  if  within  the  three  Y''ears 
there  happened  a  Marriage  between  G.  who  was  a  distant  Relation,  and  of  the  .«ame 
Blood,  and  W.  his  Neice  and  Heir  at  Law,  then  to  W.  for  Life,  Remainder  to  her  first 
Son,  &c.,  in  Tail  Male  by  G.  to  be  begotten  :  But  if  the  Marriage  should  nut  take 
Effect  within  the  three  Y'ears,  or  if  the  Marriage  should  be  Viefore  the  Years  of 
Consent,  and  not  ratified  when  of  competent  Age,  then  to  F.  in  Tail,  who  was 
likewise  a  remote  Relation  of  the  Testator,  but  not  of  the  same  Blood.  The  Marriage 
between  G.  and  W.  did  not  take  effect  within  the  three  Years,  though  several  Proposals 


918  CONDITIONS  AND  LIMITATIONS  1  EQ.  CA.  ABR.  111. 

were  williiii  the  Time  made  by  lier  Friends  to  his  Guardians,  l)Ut  not  accepted  by 
them  ;  and  though  slie  herself  had  pressed  the  Matcli  as  far  as  the  Modest}'  of  her  Sex 
would  permit.  She  afterwards  married  the  Plaintiff,  and  by  her  T^ill  prayed  the 
Benefit  of  the  Devise,  the  Condition  being  answered  by  her  to  what  she  was  capable 
of  doing,  having  married  a  Person,  as  was  urged,  equal  in  Circumstances,  &c.,  to  G. 
but  her  Bill  was  dismissed  by  the  advice  of  Holt  and  Treby,  Ch.  Justices,  Mil.  9  W.  .T 
[1G98],  Bertie  and  Lord  Faulklarul,  3  Chan.  Ca.  129.  1  Salk:  231,  S.  G.,  where  it  is 
said,  that  the  Decree  was  reversed  in  the  House  of  Lords.  2  Vern.  333,  S.  C,  where 
it  is  said,  that  the  Matter  was  ended  there  by  Compromise.  (Ca.  in  B.  E.  Temp.  W.  3, 
182,  S.  0.,  saj's  Appeal  was  had  to  the  Lords,  where  no  Determination  ;  but  ended  by 
Gompromise.) 

(G)  In  \vn.\T  Gasfs  .\  Gift  or  Dctise,  itox  Condition  not  to  siarry  wrrnouT 
Consent,  shall  be  good  and  binding,  or  void,  being  only  in  Terrorem. 

1.  If  there  be  a  Portion  of  £8000  given  to  a  Woman,  provided  she  marries  not 
without  the  Consent  of  A.,  and  that,  if  she  marries  without  his  Consent  she  shall  have 
but  £100  per  Ann.,  yet  if  she  marries  without  his  Consent  she  shall  be  relieved,  for  the 
Proviso  is  in  Terrorem  only.  Trin.  15  Car.  2  [1GG3], /Sir  Henry  Bella  sis  and  his 
Wife  and  Sir  \\ill.  Ermin,  1  Chan.  Ca.  22;  2  Chan.  Rep.  22,  S.  P.;  [Shipton  v. 
Ilampson,]  Net.  Chan.  Rep.  [Rep.  Temp.  Finch],  145,  S.  P.  decreed ;  [Jervois  v.  Duke,] 

1  Vern.  20,  S.  P. ;  [Garrett  v.  Pritty,]  2  Vern.  293,  S.  P.  if  there  he  no  Limitation 
over.  (This  agrees  with  the  Register  Book,  per  Sir  J.  Jekyll,  Master  of  the  Rolls,  in 
the  Case  of  Ilerrey  and  Ashton,  Mich.  1736,  Eq.  Ca.  Temp.  Talbot,  215.  Vide  Ante 
[1  Eq.  Ca.  Abr.  109-110],  (B),  pi.  9,  10). 

2.  But  it  was  said,  that  if  the  Portion  upon  such  Marriage  had  been  limited  over  to 
another,  it  had  been  otherwise.     [Bellasis  v.  Ermin,]  1  Chan.  Ca.  22  ;  [Sutton  v.  Jewke,] 

2  Chan.  Rep.  95,  S.  P.  decreed ;  [Stratton  v.  Grymes,]  2  Vern.  357,  S.  P.  decreed,  and  the 
Distinction  taken  ut  supra. 

(A  Devise  upon  Condition  not  to  marry  at  all,  or  not  to  marry  a  Person  of  such  a 
Profession  or  Calling,  is  void  by  our  Law,  whether  there  be  a  Limitation  over  or  not ; 
but  if  it  were  upon  Condition  not  to  marry  a  Papist,  or  a  certain  Person  by  Name,  it 
may  be  good.  1  Vern.  20.  But  by  the  Civil  Law  a  Gift  or  Devise  upon  Condition 
not  to  marr\'  without  Consent  is  void,  though  there  be  a  Limitation  over ;  for  the 
Maxim  there  is  Matrimonium  esse  liherum  :  Per  Hale,  G.  J.) 

A  hare  Gift  of  the  Residuum  is  not  such  a  Bequest  over  as  will  deprive  a  Daughter  of 
a  Legacy  on  condition  of  marrying  Kith  Consent,  hut  there  must  he  an  express  Bequest  over 
of  the  particular  Legacy.  By  Lard  Hardwicke,  Chancellor,  Wheeler  f.  Bingham,  Wils.  135.' 

3.  If  by  Lease  £9000  is  secured  for  a  Feme  Sole,  in  case  she  marries  not  contrary 
to  the  Liking  of  A.,  and  if  she  doth,  then  for  such  Person  as  A.  shall  nominate  ;  and 
for  want  of  such  Nomination,  for  A.  and  she  marries  without  the  Consent  of  A.,  yet 
he  can-[lll]-not  dispose  of  the  Lease  otherwise  than  for  her  Benefit.  Mich.  16  Car.  2 
[1664],  Fleming  and  ^S'aldegrave,  1  Ciian.  Ca.  58,  2  Vern.  573,  S.  C.  cited,  where  it  is 
said,  that  there  may  be  a  Difference  between  a  Condition  that  she  shall  not  marry 
without  Consent,  and  where  it  is  that  she  shall  not  marry  against  Consent. 

Testator  devises  the  Residue  to  his  Children,  hut  if  any  of  his  Daughters  shall  marry 
vyithout  Consent  of  her  Mother  or  Guardians,  her  Share  to  go  to  those  unmarried.  This 
is  a  Condition  subsequent,  and  a  Daughter  who  married  without  Consent  is  entitled. 
Vide  Jones  v.  Suffolk,  Bro.  Chan.  Ca.  528. 

4.  If  A.  devises  a  Messuage,  &c.,  to  B.  liis  Wife  for  Life,  Remainder  to  C.  his  Grand- 
daughter in  Tail,  upon  Condition  that  C.  marries  with  the  Consent  of  liis  Wife,  and 
D.  and  E.  or  the  major  Part  of  them  ;  and  if  she  marries  without  their  Consent,  or 
dies  without  Issue,  devises  the  same  to  F.  and  her  Heirs ;  and  after  C.  steals  away, 
and  is  married  without  the  Consent  of  any  of  them  ;  and  all  of  them,  as  soon  as  they 
heard  of  it,  protest  against  the  MaFriage,  but  afterwards  consent  to  it,  and  then  B. 
dies,  and  D.  and  E.  swear  that  they  do  not  know,  but  that  if  their  Consents  had  been 
asked  before,  there  might  have  been  such  Reasons  given,  that  they  might  have  assented  ; 
yet  C.  shall  not  be  relieved  in  Equity,  for  the  subsequent  Assent  cannot  devest  the 
Estate  which  was  before  vested  in  F.  And  there  shall  be  no  collateral  Averment, 
that  it  was  intended  only  in  Terrorem.  Fry  and  Porter,  1  Chan.  Ca.  138.  Upon  the 
first  Hearing  a  decretal  Order  was  made  by  the  Master  of  the  Rolls,  that  she  should 
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be  relieved,  but  upon  a  Re-hearing  by  Ld.  K.  assisted  by  the  three  Chiefs,  her  Bill  was 
by  their  unanimous  Opinion  dismissed.     1  Mod.  ."iOO,  S.  G. ;  2  Clum.  Rep.  20,  S.  C. 

The  Testator  having  only  one  Chilrl,  a  Daughter,  devised  all  his  Real  and  Personal 
Estate  to  J.  S.  in  Trust,  after  paying  an  Annuity  to  his  Widow,  for  his  Daughter  if 
she  married  with  the  Consent  and  Approbation  of  J.  S.  but  if  she  should  marry  without 
such  Consent  or  Approbation  tlien  the  Premises  to  go  to,  &c.  The  Daughter  married  within 
a  Month  after  the  Testator's  death  without  even  asking  t}ie  Consent  of  J.  S.,  but  about 
eleven  months  after  her  Marriage  she  obtained  his  Approbation  in  writing.  The  Question 
was  whether  she  had  forfeited  the  Estate.  And  Lord  Hardwicke,  Chancellor,  lield  tfiat 
lie  was  at  Liberty  to  construe  tlie  Word  and,  to  mean  or,  ivhich,  he  accordingly  did,  and 
then  the  subsequent  Approbation  was  sufficient  and  a  previous  Consent  was  not  necessary. 
He  also  held  that  supposing  the  Condition  had  made  consent  necessary,  yet  that  Notice 
to  the  Daughter  being  Heir  at  Law  would  have  been  requisite  to  tvork  a  Forfeiture. 
Burleton  v.  Humfrey,  Ambl.  25G. 

5.  A.  by  Will  gives  his  Grandaughter  £200,  on  Condition  she  continued  with  his 
Executors  till  she  was  Twenty-one  ;  but  if  she  was  taken  from  them  by  her  Father 
(who  was  a  Papist),  or  married  against  the  Consent  of  liis  Executors,  then  he  gave  her 
but  £10.  The  Daughter  was  placed  by  the  Executors  with  a  Clergyman,  who  before 
she  was  Twenty-one,  with  Consent  of  one  of  the  Executors,  permitted  her  to  make  a 
Visit  to  her  Father ;  and  he  took  that  Opportunity  to  marry  her  to  a  Papist,  and  she 
was  decreed  the  Legacy  at  the  Rolls,  but  upon  a  Re-hearing  Ld.  K.  held,  that  she 
should  have  but  the  £10  only  ;  and  he  said.  That  in  this  Case  there  was  no  Difference 
between  a  Condition  that  she  shall  not  marry  without  Consent,  and  that  she  shall  not 
marry  against  Consent.  Hil.  1706,  Creagh  and  Wilson,  2  Vem.  572.  Qusere, 
Whether  there  was  any  Limitation  over. 

6.  Lands  were  settled  in  Trust  for  raising  Portions  for  Daughters,  payable  upon 
their  Marriages,  with  the  Consent  of  Trustees ;  but  if  they  married  without  such 
Consent,  then  to  remain  over  to  another,  d~c.  The  Daughters  were  old,  and  never 
intended  to  marry,  but  to  lay  out  their  Portions  in  a  Purchase  of  Annuities  for  their 
Lives  ;  and  it  was  held  that  they  should  have  their  Portions  immediately,  upon  giving 
Security  to  indemnify  against  the  Persons  to  whom  the  Portions  were  devised  over. 
Decreed  25  Car.  2  [1674],  Needham  and  Vernon,  Rep.  Temp.  Finch.  62.  Aston  v. 
Aston,  2  Vem.  452,  S.  P.,  decreed  upon  giving  Security  to  refund,  if  the  Condition 
should  be  broken,  though  no  Mention  made  that  the  Daughters  did  not  intend  to 
marry. 

The  Testator  by  his  Will  gave  to  Trustees  £4000  for  the  Use  of  J.  W.  if  she  married 
with  Consent,  if  not,  then  only  £1000,  and  a  similar  Legacy  to  the  Use  of  M.  IV'.,  then 
followed  this  Clause,  If  either  of  these  Girls  should  marry  into  the  Family  of  G.  or  R. 
and  have  a  Son,  I  give  all  my  Estate  to  him  for  Life  (with  Remainders  over) ;  if  they 
shall  not  marry  then  I  give  the  £8000  and  my  Estate  to  Randall.  A  Bill  was  filed 
and  there  was  a  Decree  that  the  Money  should  be  invested  in  the  Funds  till  the  Event 
should  happen,  tcith  Leave  for  the  Parties  interested  to  apply,  as  Occasions  should  arise. 
The  Girls  being  married  with  Consent,  but  neither  of  them  into  the  Families  of  R.  or  G., 
Randall  filed  his  Bill  for  the  Residue  as  forfeited  to  him.  But  by  Lord  Thurlow, 
Chancellor,  Nothing  could  vest  till  they  married,  Marriage  being  a  Condition  precedent  : 
then  can  any  Thing  vest  till  the  whole  Contingency  becomes  impossible  1  Tlie  Plaintiff 
supposes,  that  if  the  Girls  once  married  they  had  lost  all  Chance  of  marrying  into  the 
Family  of  R.  or  G.  If  the  Testator  had  said  so,  it  would  have  been  very  icell ;  suppose 
one  of  them,  after  the  Death  of  her  Husband,  to  marry  into  one  of  the  favoured  Families, 
and  to  have  a  Son,  icho  comes  here  to  claim  the  Estate ;  the  Court  would  not  incline  to 
refuse  him.  The  Decree  that  the  Money  should  be  invested,  &c.,  must  be  carried  into 
Execution.    Randal  v.  Payne,  [1]  Bro.  Chan.  Ca.  55. 

7.  A.  devised  £.300  to  B.  her  Daughter,  and  if  she  married  under  Twenty -one, 
without  Consent  of  the  Executors  or  major  Part  of  them,  the  Legacy  to  go  to  the 
Children  of  her  Sister,  the  Wife  of  C.  and  made  C.  and  two  others  Executors  ;  B.  being 
at  the  House  of  C.  there  marries  his  Son  by  a  former  Wife  with  his  Privity,  being  under 
Twenty-one  ;  B.  and  her  Husband  bring  a  Bill  for  the  Legacy.  [112]  C.  in  Favour  of 
his  other  Children  insists  that  the  Legacy  is  forfeited.  The  other  Executors  confessed 
they  had  Notice  of  the  Courtship,  and  "did  not  contradict  or  disapprove  of  it  ;  and 
the  £300  was  decreed  the  Plaiutilfs,  there  being  at  least  a  tacit  Consent.  Hil.  170G, 
Mesgrett  and  Mesgrett,  2  Vern.  580. 
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In  the  SeUlemenl  of  an  Estate  on  two  Daiighters  was  a-  Proviso,  that  if  either  of  them 
should  marry  without  the  previous  Consent  in  ivriting,  of  the  Mother,  the  Moiety  settled 
on  such  Daughter  should  be  to  her  separate  Use.  The  Mother  proposed  and  encouraged 
the  Marriage  of  one  of  her  Daughters  xcith  S.  a  fit  Person  ;  but  afterwards,  out  of  Pique 
and  Resentment,  refused  her  Consent.  Lard  Ilardwicke,  Chancellor,  held  this  to  be  no 
Forfeiture  ;  on  the  Ground  that  the  withdrawing  Consent  after  such  Encouragement 
is  a  Delusion  on  the  young  Persons.     Strange  t:  Smith,  Anibl.  263. 

8.  A  Father  devises  Lands  in  Trust  to  permit  his  Daughter  S.  to  receive  the  Rents 
until  her  Marriage  or  Death,  and  in  case  she  marry  with  tlie  Consent  of  Trustees, 
then  to  convey  tlie  Premisses  to  her  and  her  Heirs  ;  but  if  slie  died  before  Marriage, 
or  married  without  such  Consent,  then  to  convey  to  other  Persons.  The  Daughter 
afterwards  marries  with  the  Consent  of  her  F'ather,  who  settles  Part  of  the  Lands  on 
her  and  her  Husband,  and  dies  ;  this  Settlement  shall  be  no  Revocation  of  the  Will  as 
to  tlie  Devise  of  the  other  Lands  to  her  ;  and  by  the  Father's  consenting  in  his  Life-time, 
the  Condition  is  dispensed  with.     Mich.  171().  Clerk  and  Berkeley,  2  Vern.  720. 

*  9.  A.  devised  to  his  Daughter  M.  the  Plaintiff,  £100,  to  be  paid  by  his  Executors 
upon  her  Day  of  Marriage,  or  Age  of  twenty-five  Years,  which  should  first  happen, 
upon  Condition  that  she  should  marry  with  the  Consent  of  such  and  such  Persons  ; 
and  if  she  married  without  their  Consent,  then  to  have  £50  only,  and  no  more  ;  and 
gave  the  Residue  of  his  Personal  Estate  to  the  Defendants.  M.  married  the  PlaintifT, 
without  such  Consent,  before  she  was  Twenty-one  :  And  it  was  held  by  the  Master  of 
the  Rolls,  that  this  was  more  than  a  Clause  in  Terrorem,  and  that  the  Devise  of  the 
Surplus  of  the  Personal  Estate,  was  a  Devise  over  of  the  £50  on  M.'s  Disobedience. 
Mich.  1699,  Amos  and  Horner. 

{Note :  No  Resolution  was  taken  in  this  Case,  but  it  went  off  for  want  of  Parties, 
and  never  came  on  again.  Per  Jekyll,  Master  of  the  Rolls ;  vide  Eq.  Ca.  temp. 
Talbot,  215.) 

10.  The  Defendant's  Father  devised  to  him,  who  was  his  Heir  at  Law,  all  his  Lands, 
dx.  (except  such  and  such  Parts),  charged  with  the  Sum  of  £2500  to  his  Daughter 
(since  married  to  the  Plaintiff)  at  her  Age  of  twent\'-one  Years,  or  Marriage,  which 
should  first  happen,  and  devised  the  excepted  Lands  in  Trust  to  be  sold  for  the  Pay- 
ment of  his  Debts  :  Provided,  that  if  his  said  Daughter  should  marry  in  the  Life-time 
of  her  Mother  without  her  Consent  first  had  in  Writing,  then  £500  Part  of  the  said 
£2500  should  cease,  and  should  be  applied  towards  Payment  of  his  Debts  charged 
on  the  said  excepted  Lands  ;  and  appoints  his  Wife  to  be  Guardian  of  his  said  Daughter, 
and  makes  her  Executrix,  and  dies  :  The  Daughter  attains  her  Age  of  twenty-one 
Years,  and  without  the  Consent  or  Privity  of  her  Mother  intermarries  with  the  Plaintiff, 
who  was  a  (ientleman  of  some  Estate,  and  called  to  the  Bar,  but  had  made  no  Settle- 
ment or  Provision  for  his  Wife-;  and  therefore  the  Defendant,  the  Heir  at  Law.  refused 
to  raise  or  pay  any  Part  of  his  Sister's  Portion  ;  and  insists  likewise,  that  by  her  Marriage 
without  her  Mother's  Consent,  £500  Part  of  her  Fortune,  was  become  forfeited  : 
Whereupon  the  Plaintifls  brought  their  Bill  to  have  the  whole  Portion  raised  by  Sale 
of  the  Lands  charged  therewith.  Per  Ld.  K.  'J'his  is  a  Portion  to  be  raised  out  of  Lands, 
and  therefore  to  be  considered  as  Land  :  and  though  it  be  to  go  towards  Payment  of 
Debts  on  Breach  of  the  Condition,  and  there  appear  one  hundred  and  twenty  Creditors 
concerned,  yet  none  that  are  in  Danger  of  losing  their  Debts  ;  it  is  then  to  be  considered 
as  it  stands  upon  the  Condition  itself  ;  and  therefore  the  Plaintiff  must  have  her  whole 
Portion  ;  for  the  Testator  has  appointed  two  Periods  of  Time  to  intitle  her  to  it,  viz. 
[113]  Marriage,  or  the  Age  of  Twenty-one  :  And  as  she  has  attained  that  Age,  it 
becomes  a  vested  and  settled  Interest  in  her,  not  to  be  devested  by  the  Marriage  without 
the  Consent  of  the  Mother  ;  for  that  Consent  cannot  in  any  Reason  be  carried  farther 
than  during  her  Minority.  Hil.  1712,  King  and  Withers,' Prec.  in  Chan.  348;  Gilb. 
Eq.  Rep.  26. 

The  Testator  bequeathed  to  each  of  his  Daughters  £1500,  to  be  paid  to  them  respectively 
at  the  Time  of  Marriage  irith  the  Consent  of  his  Executors,  whom  he  also  made  Guardians 
of  his  Daughters  during  their  Minority.  There  was  also  in  the  Will,  a  Clause  for  their 
Maintenance  and  Education, "  till  the  Portions  become  payable."  One  of  the  Daughters 
after  having  attained  21  died  unmarried,  and  the  Question  was,  whether  the  Portion 
survived,  or  in  other  ^Xords,  whether  the  time  of  Payment  was  confined  to  Marriage. 
Lord  Gamden,  Chancellor,  after  observing  that  it  was  very  unnatural  for  a  Parent  to 
impose  a  Consent  to  Marriage  during  his  Daughter's  whole  Life,  said,  that  considering 


1  EQ.  CA.  ABE.  114.       CONTRIBUTION  AND  AVERAGE  921 

all  the  Clauses  of  (his  ^V^ll  the  Portions  must  be  urulerstood  to  he  fjaijahle  at  Twenty- 
one  or  Marriage  with  Consent.  Knapp  v.  Noyes,  Ambl.  GG2.  (Vide  Elton  v.  Elton, 
Wils.  159.) 

The  Testator  bequeathed  Part  of  his  Personal  Estate  to  Trustees,  to  pay  one  Moiety 
thereof  to  M.  T.  at  her  Age  of  Twenty-one  Years,  if  unmarried,  and  the  other  Moiety 
to  Jier  at  her  Age  of  Twenty-five  Years,  if  unmarried:  but  if  she  should  marry, 
before  she  shall  be  Twenty-one.  with  Consent  of  Iter  Mother,  then  one  Moiety  to  be  settled 
on  her  arul  her  Issue  in  such  Manner  as  her  Mother  should  think  proper,  and  the  other 
Moiety  to  be  disposed  of  as  M.  T.  should  think  fit  :  But  in  case  M.  T.  should  die  before 
Twenty-five  Years  unmarried,  then  the  whole  of  this  Legacy  was  bequeathed  to  her 
Mother,  to  whom  there  was  also  a  Gift  of  the  general  Residue  of  tlie  real  and  personal 
Estate.  M.  T.  married  before  she  was  Twenty-one  against  the  Consent  of  her  Mother. 
Lord  Thurlow,  Chancellor,  held  that  liereby  the  Bequest  to  M.  T.  was  rendered  void, 
and  become  the  Property  of  her  Mother,  as  Part  of  the  Residue.  Scott  v.  Tyler,  2  Bro. 
Chan.  Ca.  431  [Dick.  712],  in  the  Arguments  on  which  Case  the  Law  respecting  Con- 
ditions in  restraint  of  Marriage  is  very  particularly  discussed. 


GAP.  XVIIT. 
Contribution  and  Average. 

(A)  Contribution  and  Average,  in  what  Cases. 

(B)  In  what  Proportion. 

(A)  Contribution  and  Average,  in  what  Cashs. 

1 .  ll  a  Man  grants  a  Rent-Charge  out  of  all  his  Lands,  and  afterwards  selleth  them 
by  Parcels  to  divers  Persons,  and  the  Grantee  of  the  Rent-Charge  will  from  Time  to 
Time  levy  the  whole  Rent  upon  one  of  the  Purchasers  only,  he  shall  be  eased  in  Equity 
by  a  Contribution  from  the  rest  of  the  Purchasers.     [Anonymous,]  Cary,  3. 

2.  One  Executor,  who  pays  Debts  and  Legacies,  may  compel  the  other  to  contribute. 
[Rowe  V.  Billing,]  Toth.  89.  ' 

3.  If  the  Collector  of  Fifteenths  levies  all  the  Tax  unthin  one  Township  upon  one 
Inhabitant,  he  shall  have  the  Aid  of  the  Court  of  Exchequer  to  make  the  others  con- 
tributary.     [Dimocks  Case,]  Larie,  05. 

■i.  If  Tenant  in  Fee  mortgages  liis  Estate,  or  charges  it  with  a  Sum  of  Mone}-,  and 
after  devises  it  to  one  for  Life,  Remainder  to  another  in  Fee.  Equity  ^viil  compel  the 
Tenant  for  Life  to  bear  his  Proportion  of  the  Mortgage  or  Charge,  that  all  may  not 
fall  on  the  Remainder-Man.  Decreed  HU.  25  Car.  [2]  [1674],  Hays  and  Hays,  1  Chan. 
Ca.  223. 

[114]  5-  So  if  it  be  a  Rent-Charge,  Equity  will  make  the  Tenant  for  Life  pay  the 
Arrears.     [Hays  v.  Hays,]  1  Chan.  Ca.  223,  per  Cur\ 

6.  A.  on  liis  Marriage  agrees  to  settle  Lands  for  the  Benefit  of  his  Wife,  and  their 
Issue,  and  afterwards  aliens  Part  of  those  Lands;  and  Lord  Nottingham  decreed, 
that  the  Jointress  should  have  the  Deficiency  of  her  Jointure  made  good  out  of  the 
Inheritance  of  the  Lands  remaining  unsold  :  But  that  Decree  was  reversed  by  Jefferies, 
L.  G.,  who  held,  that  where  the  Jointress  and  Issue  claim  by  the  same  Settlement, 
they  shall  contribute  proportionably  in  the  Discharge  of  any  prior  Incumbrance  on 
the  Estate.     Hil.  108(3,  Carpenter  and  Carpenter,  1  Vern.  -liO. 

7.  If  A.  devises  his  Real  Estate  to  his  Son  for  Life,  Remainder  to  his  first  Son. 
tfc,  in  Tail,  with  Remainders  over,  and  devises  specifically  a  Leasehold  Estate  to  his 
Daughter,  and  dies,  not  leaving  Assets  to  pay  his  Debts,  which  atTectcd  as  well  his 
Real  as  Personal  Estate,  the  Son  and  Daughter  shall  contribute  in  Proportion  in  pay- 
ing the  Debts,  each  Estate  being  liable  at  Law,  and  the  Testators  Intention  equal 
between  them  both.  Decreed  Hil.  1717,  Short  and  Long.  2  Vern.  750.  (1  Will. 
Rep.  403,  by  the  Name  of  Long  and  Short.) 

8.  If  a  Man,  who  is  a  Widower,  settles  Lands  to  raise  £100  a- Year  for  his  eldest 
Son,  and  £100  a-piece  for  his  younger  Children  ;  and  afterwards  marries  again,  and 
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has  Children  by  his  second  Wife  ;  the  Ciiildren  by  the  second  Wife  shall  be  equally 
intitled  with  the  other  younger  Ciiildren  ;  and  though  the  Portions  of  the  younger 
Ciiildren  are  by  the  Settlement  to  be  paid  according  to  their  Seniority  ;  yet,  in  case 
of  a  Deficiency,  they  shall  be  paid  in  Average  :  Decreed  31  kh.  1  Jac.  2  [1085],  Bralh- 
wail  and  Brathwait,  1  Vern.  33t. 

9.  One  Surety  may  compel  another  in  Equity  to  contribute  towards  Payment  of 
a  Debt  for  which  they  were  jointly  bound.  [Fleetwood  v.  Charnock,]  Toth.  41.  ([Peter 
«'.  Rich,]  1  Chan.  Rep.  34.  S.  P.) 

10.  If  three  are  bound  as  Sureties  in  Recognizance,  and  one  of  the  Sureties  is  sued 
at  Law,  and  the  other  Surety,  together  \Wth  the  Principal,  happens  to  be  insolvent, 
he  who  is  sued  may  compel  the  other  Surety  to  contribute  a  Moiet}'.  [Hole  v.  Harrison,] 

1  Chan.  Ca.  240;  [Morgan  v.  Seymour,]  1  Chan.  Rep.  120,  S.  P.;  [Swain  v.  Wall,]  Ibid. 
150,  S.  P. 

11.  If  you  sue  in  Chancery  the  Executor  of  one  Obligor  to  discover  Assets,  you 
must  make  all  the  Obligors  Parties,  that  the  Charge  may  be  equal.     [Blois  v.  Blois,] 

2  Venf.  348.  But  a  Quaere  is  put.  Whether  you  may  not  sue  the  Principal,  and  leave 
out  them  which  are  bound  only  as  Sureties. 

Though  Co-obligors  are  intitled  to  a  Contribution,  yet  qucere  whether  it  is  necessary 
for  the  Obligee  to  make  them  all  Parties. 

12.  But  it  is  held  clearly,  that  if  a  Judgment  be  had  at  Law  against  one  Obligor, 
you  may  sue  the  E.Kecutor  of  him  alone  to  discover  Assets,  because  the  Bond  is  drowned 
in  the  .judgment.     [Blois  v.  Blois,]  2  Vern.  [Vent.]  348. 

13.  The  Plaintiff  being  one  of  the  Owners  of  a  Ship,  loaded  on  board  her  210  Ton.s 
of  Oil,  and  the  Defendant  loaded  on  board  her  80  Bales  of  Silk,  upon  a  Freight  by 
Contract,  both  to  be  delivered  at  London  ;  the  Ship  was  pursued  by  Enemies,  and  forced 
into  a  Harbour,  <£t.,  and  the  Master  ordered  the  Silk  on  shore,  being  the  most  valuable 
Commodity  (though  they  lay  under  the  Oils,  and  took  up  a  great  deal  of  Time  to  get  at 
them).  The  Ship  and  Oils  were  afterwards  taken,  and  the  Owner  of  the  Oils  brought  his 
Bill  to  have  [115]  Contribution  from  theOwner  of  the  Silk:  and  although  itwas  admitted 
that,  if  Goods  were  thrown  overboard  in  Stress  of  Weather,  or  in  Danger  or  just  Fear 
of  Enemies,  in  order  to  save  the  Ship  and  the  rest  of  the  Cargo,  that  which  is  saved 
shall  contribute  to  a  Reparation  of  that  which  is  lost  ;  and  the  Owners  of  the  Ship 
shall  be  Contributors  in  Proportion  ;  but  in  this  Case  the  Loss  of  the  Oils  did  not  save 
the  Silks,  neither  did  the  saving  the  Silks  lose  the  Oils  :  And  the  Bill  was  dismissed 
accordinglv  ;  which  Dismission  was  confirmed  in  the  House  of  Lords.  [Sheppard  v. 
Wright,]  ^'Aow.  P.  C.  18,  19. 

1 4.  If  one  makes  a  Lease,  and  the  Lessee  covenants  to  pay  the  Rent,  and  to  repair 
the  Premises,  &c.,  and  the  Lessee  makes  100  Under  Leases,  and  the  Rent  is  behind, 
and  the  Premises  out  of  Repair,  and  the  original  Lease  is  avoided  for  Non-payment  of 
Rent ;  and  some  of  the  Under-Lessees  bring  a  Bill  to  be  relieved  against  the  Forfeiture  ; 
though  Equity  will  not  apportion  the  Head  Landlord's  Rent,  but  the  Under-Lessees, 
who  are  Plaintifl's,  must  pay  the  whole  Rent  in  Arrear,  and  repair  all  the  Houses ; 
yet  having  so  done  they  may  compel  the  other  Under-Lessees  to  contribute  in  Pro- 
portion.    Trin.  1089,  Webber  and  Smith,  2  Vern.  103. 

*  15.  A  Man  devised  a  Rent-Charge  of  £10  per  Ann.  to  A.  issuable  out  of  Black 
Acre;  with  a  Clause,  that  if  it  should  be  behind,  it  should  be  lawful  for  him  to  enter, 
and  hold  till  he  was  satisfied  ;  and  by  the  same  Will  devised  a  like  Rent-Charge  of  £10 
per  Ann.  to  B.  issuable  out  of  the  same  Land,  with  like  Clause  of  Entry,  &c.,  the  Land 
was  not  of  sufficient  Value  to  answer  both  the  Rents  ;  and  they  were  both  in  Arrear, 
and  both  De\nsees  had  brought  several  Ejectments,  and  had  recovered  ;  and  the  De- 
fendant being  in  Possession,  the  other  Grantee  brought  his  Bill  to  have  an  Account 
of  the  Profits,  and  that  one  Moiety  might  be  applied  to  .satisfy  the  Arrears  of  his  £10 
per  Ann.,  and  it  was  decreed  accordingly.     Hil.  1097,  Eitre  and  Eiire. 

*  10.  On  a  Marriage-Treaty  between  the  Defendants,  £3000  being  the  Wife's 
Fortune,  and  £3000  more  added  to  it  by  William.  Chambers.  Father  of  the  Defendant 
John,  were  inve.sted  in  Lottery  Annuities,  in  the  name  of  Trustees  ;  and  thereupon 
by  Indenture,  18  J;;/^  171 8, previous  to  the  Marriage.reciting  that  £0000  was  so  invested 
in  Lottery  Annuities,  it  was  agreed  that  the  same  should  be  turned  into  Money,  and 
laid  out  in  a  Purchase  of  Lands  to  be  settled  to  the  Use  of  the  Defendant  John  for  Life, 
then  to  Trustees  during  his  Life,  to  support,  &c.,  then  to  FAizabeth  the  intended 
Wife  for  her  Life,  with  Remainder  to  Trustees  for  two  hundred  Years,  Remainder  to 
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the  first  and  other  Sons  successively  in  Tail  Male,  wth  Remainder  to  MHlliam  Chambers 
in  Fee  :  And  it  was  thereby  declared,  that  the  two  hundred  Years  Term  was  in  Trust, 
that  in  case  the  Defendant  John  should  have  a  Son,  and  one  or  more  other  Children, 
then  the  Trustees  after  the  Death  of  Johu  and  Elhahefh,  should  by  Mortgage  or  Sale 
raise  for  younger  Children,  if  more  than  one,  £2000  between  them,  and  Interest  at 
£5  per  Cent,  per  Ann.  for  their  Maintenance  ;  and  that  till  such  Purchase  the  Trustees, 
with  the  Consent  of  John  and  Elizabeth,  should  let  the  £6000  continue  in  Annuities, 
and  pay  the  Interest  to  such  Persons  as  would  be  intitled  to  the  Lands,  and  the 
Trustees  not  to  be  answerable  for  more  than  they  receivexl,  or  for  each  other.     And 
by  the  said  Indenture  William  Chambers  covenanted,  in  consideration  of  the  said 
[116]  Marriage,  to  settle  several  Lands  therein  particularly  mentioned,  to  the  Use 
of  himself  for  Life  ;  then  to  John  Chambers  in  Tail  Male,  wth  Remainder  to  himself 
in  Fee.     The  Marriage  took  Effect,  the  £0000  was  not  laid  out  in  a  Purchase,  but  in 
the  Year  1720,  by  Consent  of  John  and  Elizabeth  and  the  Trustees,  being  in  Lottery 
Annuities,  was  subscribed  into  the  South-Sea  Company,  whereby  a  Loss  of  about  £3000 
happened.     William  Chambers  was  dead,  having  made  no  Settlement  of  the  Lands 
specifically  agreed  to  be  settled,  which  therefore  were  descended  to  the  Defendant 
John,  his  Son,  in  Fee ;  the  Defendants  had  Issue  the  Plaintiff",  their  only  Son,  and 
four  Daughters,  who  were  likewise  Defendants :  And  this  Bill  was  brought  to  have 
the  Remainder  of  the  £6000  laid  out  in  a  Purchase,  and  settled  pursuant  to  the  Uses 
before-mentioned  ;  and  the  first  Question  was,  on  whom  the  Loss  of  the  Money  sul> 
scribed  into  the  South-Sea  Company  should  fall ;  and  as  to  that,  it  was  agreed  on  all 
Hands,  that  the  Trustees  having  subscribed  the  Lottery  Annuities  into  the  South- 
Sea  Company  by  Consent  of  the  Defendants  John  and  Elizabeth,  were  indemnified 
therein,  not  only  by  the  Terms  and  Covenants  in  the  Settlement,  but  also  by  the  Act 
of  Parliament  made  in  the  Year  1720,  wherein  every  one's  Consent  was  involved; 
and  whereby  Trustees  were  generally  impowered  to  subscribe  Orders  and  Annuities, 
&c.,  and  therefore  it  was  argued  for  the  Defendants,  the  Daughters,  that  the  Loss 
should  fall  wholly  on  the  Son  ;  that  Lands  were  of  an  uncertain  Value  ;  and  if  Lands 
had  been  purcliased,  and  they  had  afterwards  increased  never  so  much  in  Value  by 
discovering  of  Mines,  or  otherwise,  that  the  Plaintiff',  the  Son.  would  have  had  the 
whole  Benefit  thereof,  without  any  Increase  to  the  Daughters  of  their  Portions  :  That 
in  Equity  an  Agreement  to  purchase  is  considered  as  if  a  Purchase  were  actually  made  ; 
and  there  the  Loss  ought  to  fall  on  the  Plaintiff",  and  the  rather,  for  that  if  the  Stock 
itself  had  risen  never  so  high,  as  it  was  expected  it  would  and  did  rise  to  a  very  great 
Price,  the  Daughters  could  only  have  their  £2000,  and  therefore,  as  the  Plaintiff  was 
intitled  to  all  the  Advantage  in  case  of  a  Rise,  it  was  reasonable  he  should  bear  the 
Loss  now  that  a  Fall  had  happened  ;  and  therefore  the  Daughters  ought  not  to  be 
contributary  to  this  Loss.     But  on  the  other  Side  it  was  argued  and  decreed,  that  the 
Loss  should  fall  in  Proportion  on  the  Daughters,  as  well  as  the  Son  ;  that  the  Parties 
had  an  equal  Regard  to  the  Son,  as  well  as  the  Daughters  ;  that  the  Son  was  to  sustain 
the  Name  of  the  Family,  and  was  to  take  first,  and  more  immediately  than  the 
Daughters,  whose  Portions  came  afterwards  by  way  of  Charge  only  on  the  Estate ; 
and  the  Construction  contended  for  was  to  overthrow  one  Part  of  the  Settlement ; 
and  that  if  the  Loss  had  been  a  little  more,  the  Daughters  must  have  had  all,  and  the 
Son  nothing ;  that  the  Parties  have  ascertained  the  Proportion  each  were  to  liave ; 
and  this  is  the  Measure  the  Court  ought  to  guide  themselves  by ;  and  accordingly 
sent  it  to  a  Master  to  take  the  Account,  and  to  proportion  the  Loss  between  the  Parties. 
Pasc.  1730,  Chambers  and  Chambers.     {Vide  2  Eq.  Ca.  Abr.  224 ;  Fitzgib.  127.) 

An  Annuity  for  Life  ^vas  given  out  of  leasehold,  and  the  Annuitant  was  held  not 
to  be  bound  to  contribute  to  the  Expence  of  the  Benewal.  Maxwell  v.  Ashe,  [1]  Bro. 
Chan.  Ca.  444. 

[117]  ^^  ^'"^^T  Proportion. 

1.  If  a  Mortgagee  devises  the  Mortgaged  Lands  to  A.  for  Life.  Remainder  to  B.  in 
Fee,  and  the  Mortgagor  redeems  the  Lands,  A.  shall  have  one  Third,  and  B.  two  Thirds 
of  the  Mortgage  Money ;  and  this  per  Ld.  Chan,  is  the  ordinary  Rule  of  the  Court 
in  such  Cases.     Mich.  1682,  Brent  and  Best,  1  Vern.  70.  •    ,  n  ■ 

2.  So  if  one  devises  Lands  which  are  in  Mortgage  to  A.  for  Life.  Remainder  to  B.  in 
Fee  A.  shall  contribute  one  Third  towards  the  Discharge  of  the  Mortgage:  Decreed  Hil. 
27  ft  28  Car.  2  [1GG7J,  Cornish  and  Mew,  1  Chan.  Ca.  271.  {Rep.  Temp.Finch,2-20,'&.  C.) 
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3.  But  if  Lands  in  MortKage  are  devised  to  A.  for  Life,  Remainder  to  B.  in  Fee.  and 
A.  taive.s  an  Assignment  of  this  Mortgage  in  a  Trustee's  Name,  tliongli  B.  miglit  liavc 
compelled  A.  to  contribute  one  Third  towards  Payment  of  the  Mortgage,  in  respect 
of  his  Estate  for  Life  ;  yet  if  ,4.  be  dead,  and  the  Bill  is  brouglit  against  liis  Executor, 
he  shall  be  obUged  to  contribute  only  in  Proportion  to  the  Time  that  A.  his  Testator 
enjoyed  it:  Decreed  Trin.  I68G,  Cbjat  and  Batteson,  1   Vcrn.  404. 

4.  A.  devised  to  B.  for  Life,  and  after,  one  third  Part  of  the  Reversion  to  each  of 
his  three  Sisters  respectively,  and  theirileirs  :  Tiie  Sisters  brought  a  Bill  for  Discovery 
of  Incumbrances  on  the  Estate  ;  and  to  compel  the  Defendant,  Tenant  for  Life,  to 
bear  his  Share  and  I'roportion  thereof ;  alledging  that  their  Reversion  would  be  of 
little  Benefit  to  them,  if  the  Debt  were  suffered  to  increase  by  Non-payment  of  Interest, 
&c.,  and  charged,  that  the  Defendant  had  cut  down  Timber,  for  which  he  ought 
to* be  accontital)le  :  The  Court  decreed  the  Defendant  to  pay  two  Parts  in  fire  of  the 
Debts,  and  the  Plaintiff's,  the  Reversioners,  the  other  remaining  three  Fifths,  and  the 
Defendant  to  account  for  the  Timber  ;  and  what  was  raised  by  it  to  be  taken  as  so 
much  in  Part  of  what  the  Reversioners  were  to  pay.  Pose.  1692,  Ilumpreys  and 
Hales,  2  Vern.  2G7. 

5.  If  by  a  Settlement  two  Estates,  the  one  in  Norfolk,  and  the  other  in  Suffolk, 
are  subjected  to  the  raising  a  Portion  of  £2000  for  a  Daughter  by  a  Term  of  a  liundred 
Years,  commencing  after  the  Decease  of  two  several  Lives ;  the  one  upon  Svff'olk 
Estate,  and  the  other  on  the  Norfolk  Estate  ;  and  tlie  Life  on  the  Suffolk  Estate  falls, 
and  the  Daughter  brings  her  Bill  for  the  £2000,  and  J.  S.,  to  whom  that  Estate  was 
come,  pays  the  £2000.  And  afterwards  the  Life  on  the  Norfolk  Estate  falls,  by  which 
the  Fee-simple  thereof  descends  on  the  Daughter  :  J.  S.  who  paid  the  £2000  shall 
have  Contriliution  out  of  the  Norfolk  Estate  in  Proportion  to  its  Value,  only  the  Suffolk 
Estate  shall  be  valued  as  an  Estate  in  Po.sse.ssion,  and  the  Norfolk  Estate  as  an  Estate 
in  Reversion:  Decreed  Hit.  1G97,  Henningham  and  Henningham,  2  Vern.  355. 

A  leasehold  Estate,  held  of  the  Dean  and  Chapter  of  W.  for  three  Lives,  was  devised 
in  TruH  for  the  Testator's  Widow  for  Life,  remainder  to  his  Son  in  tail,  dx.  One  of 
the  Lives  expiring,  during  the  Life  of  the  Widow,  the  Question  iras  at  whose  Expence 
the  Renewal  should  be  made.  And  by  Lord  Hardwicke,  Chancellor.  Where  a 
legal  Estate  of  this  kind  is  devised  to  one  for  Life,  with  Remainder  over,  and  the  Tenant 
for  Life  is  one  of  the  Persons  upon  whose  Life  the  Lease  is  held,  there  is  no  reason  he 
should  be  at  anij  Expence  in  adding  another  Life ;  because  he  cannot  have  Benefit  from 
it,  for  the  Lease  in  being  is  at  least  as  durable  as  his  Interest.  So  where  it  is  given  in 
trust  in  the  same  manner,  and  the  cestui  que  trust  is  one  of  the  Lives  named  in  the 
Lease,  this  Court  will  not  compel  the  Trustees  to  surrender  that  Lease,  in  order  for  a 
Renewal  at  the  Expence  of  the  cestui  que  trust  for  life.  In  the  present  Case  the  Cestui 
que  trust  for  life  has  a  Chance  of  having  a  Benefit  from  the  Renewal ;  and  the  Son, 
who  has  the  Remainder  in  Tail  has  no  more  than  a  Chalice  of  Benefit :  therefore  it 
is  but  reasonable  that  the  M'idow  should  contribute  to  tlie  Expence  of  the  Renetval :  As 
to  the  Proportion,  tlie  Rule  of  the  Court  is,  that  the  Tenant  for  Life  shall  pay  one  Third 
of  the  Charge,  or  keep  down  the  Interest ;  and  that  seems  reasonable  in  this  Case.  The 
Widow  accordingly  paid  one  Third  of  the  Expence.  Verney  v.  Verney,  Ambl.  88. 
Vide  S.  C.  [1]  Ves.  428,  wherein  it  is  mentioned,  that  tlie  Court  has  said,  the  Compu- 
tation of  Tenant  for  life  bearing  one  Third  was  a  wTong  Rule,  as  being  too  loic. 

Where  there  is  mo  Custom  or  Direction  to  compel  a  Reneival  it  is  in  the  Discretion 
of  Tenant  for  Life  to  renew  or  not,  but  if  he  renews,  the  Law  will  not  permit  him,  to 
renew  for  his  own  Use,  but  will  make  him  a  Trustee  for  the  Remainder-man  ;  but  the 
Terms  of  Contribution  on  which  Remainder-Man  shall  be  entitled  are  not  on  Payment 
of  two  Thirds  and  depend  not  on  any  certain  Proportion,  but  they  must  depend  on  the 
Number  of  Years  of  the  original  Lease  which  remain  unexpired.  Semb.  Per  Lord 
Thurlow,  Chancellor,  Nightingale  v.  Lawson,  [1]  Bro.  Chan.  Ca.  440.  {Vide  Stone 
V.  Theed,  2  ^ro.  Chan.  Ca.  243.) 
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[118]  CAP.  XIX. 
COPYIIOLD. 

(A)  Coiiceniing  tlie  Power  of  riiaiicerv  over  Copyhold  Estates,  the  Aefs  of  Lords 

and  Tenants,  and  in  what  Cases  it  has  heen  erected. 

(B)  In  what  Case.s  a  defective  Surrender,  or  the  Want  of  it,  will  be  supphed  in  Eqiiif)-. 

(A)  Concerning  the  Power  of  Chancery  over  Cop-iiiOLD  Estates,  the  Acts  of  Lords 
AND  Tenants,  .\nd  in  what  Cases  it  has  been  erected. 

1.  If  the  Lord  will  turn  out  his  Copyholder,  who  payeth  his  Customs  and  Services, 
or  will  not  admit  him  to  whose  Use  a  Surrender  is  made,  or  will  not  hold  his  Court 
for  the  Benefit  of  a  Copyholder,  or  will  exact  arbitrary  Fines,  when  they  are  customary 
and  certain,  the  Copyholder  shall  have  a  Subpana  to  restrain  or  compel  him,  as  the 
Case  shall  require.     [Anonymous,]  Cary,  3,  4. 

•  (Copyholders  were  formerly  Tenants  at  Will  of  the  Lord,  their  Lands  being  Parcel 
of  the  Lord's  demesnes  ;  but  now  those  Copyholders  stand  on  a  surer  Foundation, 
if  they  perform  those  Duties  which  their  Tenure  requires  ;  for  if  the  Lord  turns  them 
out,  they  may  either  sue  a  Subpcena  out  of  Chancery  to  be  relieved,  or  have  an  Action 
of  Trespass  against  the  Lord  ;  for  though  they  are  Tenants  at  Will  of  the  Lord,  yet  they 
are  Tenants  at  Will  according  to  the  Custom  of  the  Manor,  which  the  Lord  cannot 
break  without  Reason.  Co.  Lit.  60  6,  61  a;  4  Rep.  21;  9  Rep.  79.  Prescription, 
and  that  the  Lands  are  Parcel  of  the  Manor,  are  incident  to,  and  the  very  Pillars  on 
which  every  Copyhold  Estate  stands.  4  Rep.  24 ;  1  Inst.  58  b.  Custom  is  the  Life 
and  Soul  of  Copyhold  Estates  ;  for  if  Copyholders  break  their  Custom,  they  are  subject 
to  the  Lord's  Will ;  the  Customs  of  Manors  are  so  various,  that  it  is  impossible  to 
ascertain  them,  they  must,  however  be  Time  out  of  Mind  :  they  must  be  reasonable, 
according  to  Common  Right  ;  they  must  be  u]X)n  good  Consideration  ;  they  ought 
to  be  compulsory,  not  left  to  the  Liberty  of  the  Tenant,  to  observe  or  not  observe  them  ; 
they  ought  to  be  certain  ;  they  ought  to  be  beneficial  to  the  Lord  or  Tenant ;  And 
if  there  are  not  Customs  to  direct  Copyhold  Estates,  they  must  be  directed  by  the 
Rules  of  the  Common  Law.     1  Inst.  58  ;  Cokes  Comp.  Cop.  33.) 

2.  Equity  will  oblige  the  Lord  to  hold  a  Court,  [Ford  r.  Hoskins,]  Cro.  Jac.  368, 
for  no  Action  on  the  Case  will  lie  against  him,  if  he  refuses  ;  and  therefore  there  is  no 
Remedy  but  in  Chancery.     [Foorde  r.  Hoskins,]  2  Bulst.  336. 

[119]  3.  If  an  erroneous  Judgment  be  given  in  a  Copyhold  Court  in  a  Formedon,  or 
the  like,  a  Bill  may  be  exhibited  in  Chancery  to  reverse  it.  1  Rol.  Abr.  373.  A  Bill 
may  be  exhibited,  although  the  King  is  Lord  of  the  Manor.     [Edward's  Case,]  Lane,  98. 

4.  The  Court  of  Chancery  has  exercised  a  jurisdiction  in  rectifying  and  reversing 
the  Judgments  given  in  Copyhold  Courts,  whenever  they  appeared  unjust  and  un- 
reasonable ;  but  for  any  Errors  in  Matters  of  Form,  Erjuitv  will  not  interpose.  Vide 
1  Inst.  60  ;  Oicen,  63  ;  Moar,  68;  4  Rep.  30  ;  1  Rol.  Abr.  60. 

5.  A  Bill  was    exhibited    to  compel   the    Dean    and    Chaper  of  St.  Paul's,  as 

Lords    of   the   Manor   of ,   to   receive    a   Petition   in   Nature   of   a   Writ   of 

false  Judgment,  to  reverse  a  Common  Recovery  sufl'ered  in  the  Manor-Court 
about  thirty  Years  before,  whereby  a  Remainder  in  Tail  was  barred,  suggesting  several 
Errors  in  the  Proceedings  therein  ;  and  though  in  Truth  the  Errors  assigned  were 
such  as  would  be  gross  Errors  in  a  Freehold  Estate  ;  yet  Lord  Chancellor  Jefferies 
dismissed  the  Bill.  Ash  v.  The  Dean  and  Chapter  of  St.  Paul's  and  Lewis  Rufjijle, 
1  Vern.  367,  from  which  Decree  of  Dismission  there  was  an  Appeal  to  the  House  of 
Lords,  and  there  the  Decree  was  affirmed.  [Sub  nom.  Smith  v.  Dean  and  Chapter 
of  St.  Paul's,]  Sho^^•.  P.  C.  [67].  For  Common  Recoveries,  not  being  adversary 
Suits,  but  common  Assurances,  Equity  ought  rather  to  supply  Defects  than  to  assist 
in  the  Annulling  of  them. 

6.  A  Copyholder  of  Lands  in  Fee,  where,  by  the  Custom  of  the  Manor,  the  Lord 
had,  as  a  Profit  aprendre,  the  Cut  of  the  Woods  and  Underwoods  growing  on  the 
Copyhold,  ol)tains  a  Grant  from  the  Lord  of  all  the  Woods  and  Underwo(xls  growing 
and  which  afterwards  should  grow  on  the  said  Copyhold  Lamls,  to  him  and  his  Heirs  ; 
and  it  was  held,  that  this  should  not  merge  in  the  Copyhold,  although  it  was  alledged 
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to  be  only  a  Profit  aprendre  ;  and  though  it  was  urgoti,  that  if  a  Copyholder  pays  a 
Eent  to  the  Lord,  and  the  Lord  grants  or  releases  this  Kent  to  his  Tenant,  that  this 
shall  merge  in  the  Copyhold.     Mich.  1(J81,  Fawlhier  and  Fauikner,  1  Vern.  2L 

7.  If  A.  Tenant  in  Tail  of  a  Copyhold,  Remainder  to  him.self  in  Fee,  purchases 
the  Freehold  of  the  Lord,  and  then  sells  to  /.  S.  and  dies  ;  and  after  thirty  Years  quiet 
Enjoyment,  the  Son  of  A.  obtaining  Poi5session  by  niarrj'ing  the  Tenant  of  J.  S.  sets 
up  a  Title  as  Issue  in  Tail,  the  Purchaser  shall  hold  against  him,  the  Freehold  having 
attracted  the  other  Estate,  which  was  at  Will.     Uil.  1G85,  Parker  and  Turner,  1  Vern. 

393. 

8.  If  a  Copyholder  in  Fee  takes  an  Infranchisement  of  his  Copyhold  in  the  Name 
of  a  Trustee,  and  devises  the  Land  to  his  younger  Son,  who  sells  to  J.  S.,  and  the  Heir 
at  Law  recovers  in  Ejectment,  as  he  might  do  upon  his  Ancestor's  Admittance,  and 
J.  S.  the  Vendee  brings  his  Bill,  he  shall  be  relieved  in  Equity,  and  hold  against  the 
Heir  :  Decreed  Hil.  1G85,  Dancer  and  Evett,  1  Vern.  392. 

9.  If  a  Copyhold  is  granted  to  three  successivelj',  and  there  is  no  Custom  proved, 
that  the  first  Taker  had  power  of  disposing  of  the  Whole,  nor  that  the  first  Taker 
paid  the  Purchase-Money  ;  it  shall  not  go  to  the  Executor  of  the  First  Taker,  but  shall 
go  in  Succession.     Vide  Rundle  and  Rundle,  2  Vern.  264,  Pasc.  1692. 

10.  But  if  by  the  Custom  the  first  Taker  may  dispose  of  the  Whole,  and  he  likewise 
pays  the  Purchase-Money,  it  shall  not  be  a  Trust  for  the  other  Two,  but  shall  go  to  his 
Executor.  [Clark  v.  Danvers,]  ]  Chan.  Ca.  [120]  310.  Although  it  was  objected,  that 
the  Heir  or  Executor  cannot  be  intitled  to  the  Trust  of  a  Freehold  for  Life  :  But  vide 
[Rundle  v.  Rundle,]  2  Vern.  204,  where  it  is  held  per  Cur',  that  an  Executor  or  Ad- 
ministrator is  intitled  to  the  Trust  of  an  Estate,  pur  auter  vie,  whether  Freehold  or 
Copyhold,  or  an  Office  ;  and  vide  the  Statute,  4  cC-  5  Ann. 

(There  can  be  no  Occupant  of  a  Copyhold  Estate  per  auter  vie,  for  the  Prejudice 
it  would  do  the  Lord  ;  for  upon  the  Death  of  the  Tenant  the  Lord  shall  enter  immedi- 
ately.   Per  Holt,  C.  J.,  1  Salt  188.) 

It  was  the  Custom  of  the  Manor  to  grant  Copyholds  for  three  Lives  successive  sicut 
nominantur.  Price  being  the  last  Life  in  an  old  Copy,  icas  advised  by  the  Lord  to  reneic, 
vhereupon  having  enquired  after  lico  healthy  young  Persons,  he  named  Harris  and 
Bowles,  who  were  Strangers  to  him  ;  a  Copy  was  granted  to  hold  to  them  successive, 
for  which  Price  paid  the  Fine.  On  the  Death  of  Price  the  Question  teas,  whether  Harris 
{being  the  next  in  nomination)  7cas  entitled  or  ichether  the  Copyhold  went  to  the  Repre- 
sentative of  Price  :  and  by  Lord  Hardwicke,  Chancellor,  Resulting  Trusts  of  Copyholds 
as  Well  as  of  Freeholds  are  within  the  Statute  of  Frauds  and  Perjuries.  The  Repre- 
.•ientative  of  Price  is  entitled  to  the  Copyhold  Estate  by  Operation  of  Late.  How  v.  How 
[1  Vern.  415]  is  in  point.   Withers  v.  Withers,  Ambl.  151.    {Vide  29  Car.  2,  c.  3,  f.  8.) 

11.  If  a  Copyholder  for  Life,  where  by  the  Custom  there  is  a  Widow's  Estate,  agrees 
that  J.  S.  shall  hold  and  enjoy  it  duiing  his  Life  and  the  Widowhood  of  such  Woman 
as  he  should  leave  at  his  Death,  and  enters  into  a  Bond  for  that  Purpose  ;  yet  the 
Widow  shall  not  be  bound  by  that  Agreement.  Decreed  Pasc.  1681,  Musgrave  and 
Dashwood,  2  Vern.  63. 

This  Case  is  ill  reported  and  is  not  a  sufficient  authority.  No  state  of  it  appears 
in  the  Register's  book.  Per  Lord  Hardwicke,  vide  Hinton  v.  Hinton,  Ambl.  278, 
279,  and  2  Ves.  631,  638,  S.  C. 

12.  The  Widow  of  Cestiiy  que  Trust  of  a  Copyhold  Estate  ought  to  have  her  Free 
Bench,  as  well  as  if  the  Husband  had  the  legal  Estate  in  him.  Otway  v.  Hudson,  2 
Vern.  585,  per  Cur'. 

13.  Copyholds  cannot  be  intailed  within  the  Statute  de  donis,  but  they  may  by 
Common  Law,  and  then  Surrenders  or  Plaints  in  Nature  of  Fines  and  Recoveries 
may  bar  them,  as  well  in  the  Court-Baron  as  at  Common  Law,  if  the  Custom  has  been 
such,  which  is  the  Rule  in  those  Cases.  Cary,  30.  That  Copyholds  may  by  Custom 
be  intailed ;  yet  that  such  intail  is  not  within  the  Statute  de  donis,  vide  2  Chan.  Ca. 
174;  2  Vern.  585.  And  if  there  be  no  particular  Custom  for  barring  the  Intail,  a 
Surrender  will  do  it.  Per  Cur',  2  Vern.  585,  705.  (The  Stat.  14  G.  2  (c.  20) 
as  to  Lifehold  Estates,  does  not  extend  to  Copyholds.  By  Lord  Hardwicke,  Ambl. 
152.) 

Where  a  Copijholder  seised  of  an  Estate  tail  surrenders  to  the  Use  of  his  Will,  if 
Entails  by  the  Custom  of  the  Manor  are  not  barrable  by  Recovery  or  Fine,  but  by 
Surrender,  the  Surrender  to  the  Use  of  his  Will  not  only  effectuates  the  Will,  but  operates 
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as  a  Bar  to  the  Entail :  by  Lord  Hardwicke,  Chancellor,  Moore  v.  Moore  Ambl   '>79 
V'tV/e  2  Ves.  596,  S.  C. 

14.  Tenants  by  Copy  shall  not  pay  any  uncertain  Fines  by  Change  of  their  Lords 
by  Alienation,  but  by  Death,  which  is  the  Act  of  God ;  for  otherwise  the  Ixird  might 
oppress  the  Tenant  by  frequent  Alienations.     Cary,  9. 

(Fines  are  due  by  Change  of  the  Lord  or  the  Tenant  by  Death  only  and  according  to 
Custom ;  for  if  it  were  by  Change  of  the  Lord,  upon  Alienation,  the  Copyholder  might 
be  oppressed  by  a  Multitude  of  Fines  by  the  Lord's  own  Act.     1  Inst.  59,  60.) 

15.  If  the  Lord  insists  upon  an  extravagant  Fine  for  a  Renewal,  he  shall  be  re. 
strained  to  what  is  reasonable,  although  the  Fine  is  arbitrary  and  uncertain ;  but 
having  demanded  ten  or  twelve  Years  Value  of  the  Land,  the  Court  decreed  him  only 
two.  [Morgan  v.  Scudamore,]  2  Chan.  Rep.  134.  [Meadows  i-.  Patherick,]  Rep. 
Temp.  Finch,  154,  an  arbitrary  Fine  moderated  in  Equitv. 

(If  the  Fine  demanded  is  unreasonable,  the  Copyholder  is  not  oljliged  to  pay  it  ; 
and  though  he  himself  only  thinks  it  unreasonable,  and  afterwards  it  is  adjudged 
reasonable ;  yet  it  is  no  Forfeiture,  because  it  is  a  Matter  of  Controversy.  1  Rd- 
Abr.  505;  13  Rep.  2.  It  was  said  by  Lord  Hardwicke,  Easter  12  Geo.  2  [1739],  in  the 
Case  of  Lord  Abergavenny  and  Thomas,  That  the  Law  has  fixed  what  shall  be  a  reasonable 
Fine  for  a  Copyholder  in  Fee  to  pay  ;  but  it  has  no  where  fixed  what  shall  be  a  reason- 
able Fine  for  a  Copyholder  for  Life  to  pay ;  therefore  if  a  Copyholder  for  Life  would 
set  up  a  Tenant-Right  of  Renewal,  he  must  set  forth  the  Fine  in  certain.  [See  full 
Report  3  Anstr.  668  (n)].  The  Duke  of  Grafton's  Case  before  the  Lords  was  cited 
as  so  adjudged.    [2  Bro.  P.  0.  284.]) 

16.  But  where  a  Copyholder  in  Fee  made  a  conditional  Surrender  for  securing 
a  Sum  of  Money  at  the  End  of  sis  Months  ;  the  Money  not  being  paid,  and  the  Mort- 
gagee willing  to  continue  his  Money,  they  desired  the  Lord  that  the  old  Surrender 
might  be  taken  up,  and  a  new  one  made  for  six  Months  longer ;  but  the  Lord  in- 
sisted on  an  arbitrary  Fine  of  two  Years  Value,  and  that  the  Mortgagee  should  come 
in  and  be  admitted ;  and  the  Court  being  of  Opinion,  that  Equity  could  not  relieve 
against  the  Fine,  farther  than  to  permit  the  Plaintiff,  if  he  thought  fit,  to  try  the 
Question  at  law,  whether  the  Lord  was  by  custom  of  the  Manor  bound  to  renew  the 
Surrender  or  to  accept  the  second  Surrender ;  the  Matter  was  ended  by  Compromise, 
and  a  Fine  of  £40  paid  to  the  Lord,  the  Estate  being  £100  per  Ann.  Mich.  1699, 
Tredway  and  Fotherley,  2  Vern.  367. 

[121]  17.  If  an  Infant  Copyholder  is  admitted,  and  the  Lord  committeth  the 
Custody  of  him  to  his  Mother,  and  the  Infant's  Tenant  commits  a  Forfeiture  by  cutting 
down  Trees,  which  being  presented  and  found  a  Forfeiture,  the  Lord  enters  during 
the  Infant's  Nonage,  and  the  Land  is  held  by  him  and  his  Heirs  forty  Years ;  yet  the 
Copyholder  shall  have  Relief.     Gary's  Rep.  8. 

18.  A  Copyholder  for  Life  had  committed  a  Forfeiture  by  cutting  of  Timber  Trees, 
which  was  found  such  by  a  Trial  and  Verdict  at  Law,  and  the  Lord  entered  and  ad- 
mitted the  Defendant,  who  was  the  Remainder-Man  ;  the  Copyholder  esliibited  liis 
Bill  to  be  relieved  against  the  Forfeiture,  offering,  if  it  should  appear  to  be  Waste, 
to  make  Satisfaction  ;  and  an  Issue  being  directed,  to  try  whether  it  was  primary 
Intention  in  cutting  the  Timber  to  do  Waste  ;  and  it  being  found  for  the  Plaintiff, 
it  was  decreed  he  should  be  relieved,  and  that  the  Defendiint,  the  Remainder-Nfan, 
should  deliver  Possession,  and  account  for  the  mesne  Profits.  Hil.  19  Car.  2  [1668], 
Thomas  and  Porter,  1  Chan.  Ca.  95. 

19.  A.  having  two  Copyholds  held  of  the  Manor  of  B.  cuts  Timber  (pretending 
a  Custom  for  it)  on  the  one,  and  employs  it  in  repairing  the  other ;  the  Lord  brought 
an  Ejectment,  supposing  this  to  be  a  voluntary  Waste  and  a  Forfeiture  ;  and  upon 
the  first  Trial  there  was  a  Verdict  against  the  Lord  ;  but  upon  a  new  Trial  there  was 
a  Verdict  against  the  pretended  Custom  ;  and  it  being  admitted  that  by  the 
Custom  of  the  Manor,  when  Timber  was  wanting  on  one  Copyhold  Tenemetit,  the 
Lord  by  his  Bailiff,  might  assign  Timber  for  Rep;urs  on  any  other  of  the  Cupyhdld 
Estates  :  Ld.  K.  relieved  against  the  Forfeiture  on  Payment  of  the  Ciists  of  both  the 
Trials  at  Law,  and  Ukewise  of  this  Suit.    ////.  1 705,  Nash  and  The  Earl  of  Derby, 

2  Vern.  537. 

20.  The  Plaintiff  brought  his  Bill  to  be  relieved  against  a  Forfeiture  of  his  Copy- 
hold Estate ;  and  the  Case  appearing  to  be,  that  he  had  been  guilty  of  the  greatest 
Disobedience  possible  to  his  Lord  :  that  after  six  several  Presentments  upon  him  to 
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repair  it,  and  an  Entry  l)y  the  Lord  for  the  Forfeiture,  he  brought  an  Ejectment  ; 
and  when  upon  the  Trial,  a  Rule  was  entered  into  by  Consent,  and  made  a  Rule  of 
Court,  that  upon  Payment  of  £i  to  the  Lord  fcjr  liis  Costs  (which  were  not  a  fourth 
Part  of  the  Cost-s  he  had  put  the  Lord  to),  and  pultiiifc  the  Estate  into  Repair,  lie  should 
be  admitted  to  it  again  ;  \et  he  never  complied  with  the  Rule,  nor  made  any  Ofl'cr 
of  (^ost.s  to  the  Lord;  but  instead  of  that  brought  another  Ejectment,  and  was  non- 
suited ;  and  now  after  nine  or  ten  Years  Time  more  brings  liis  Bill,  and  had  bi'cn 
several  Times  ameircil  for  not  appearing  at  the  Court,  and  refused  to  do  Fealty,  either 
upon  Oath,  or  (being  a  Quaker)  upon  Affirmance  ;  and  upon  these  Circumstances 
Ld.  K.  declared,  he  ought  to  have  no  Relief  ;  or  if  he  were  to  be  relieved,  yet  it  must 
be  upon  payment  to  the  Lord  of  all  his  Costs,  and  putting  the  Estate  into  good  Repair, 
which  would  be  more  Charge  to  him  than  his  Interest  in  the  Estate  would  be  worth, 
having  only  an  Estate  for  Life  therein,  and  dismissed  the  Bill,  but  with  Costs  ;  and 
Ld.  K.  likewise  declared,  that  though  tliis  were  a  voluntary  Waste  and  Forfeiture 
(against  which  it  was  objected  this  Court  never  gave  Relief);  yet  he  thought  the 
Rules  of  Equity  not  so  strict,  but  that  Relief  might  even  be  given  against  voluntary 
[122]  Waste  and  Forfeiture.  Mich.  1710,  Cox  and  Uigford,  2  Vern.  GG4,  S.  C. 
confusedly  stated. 

(B)  In  what  Cases  a  defective  Surrender,  or  the  Want  of  it,  will 

BE   SUPPLIED   IN    EQUITY. 

1.  If  a  Man  devises  a  Copyhold  Estate  to  a  Charity,  it  shall  be  a  good  Appoint- 
ment within  the  Statute  of  charitable  Uses,  though  there  was  no  Surrender  to  the  Use 
of  his  Will.     Hil.  2.5  Car.  2  [1074],  Rep.  tevip.  Finch,  75. 

Equity  ivill  supply  the  ^Yant  of  a  Surrender  in  favour  of  a  Charily ;  but  not  where 
tliere  are  prior  Limitations  of  the  Estate  devised  to  the  Charity.  Vide  Attorney  General 
V.  Downing,  Ambl.  571. 

2.  If  A.  contracts  with  B.  for  the  Purchase  f»f  a  Copyhold  Estate,  and  pays  the 
Purchase-Money,  and  B.  agrees  to  surrender  the  Premisses  at  the  next  Court,  but  dies 
before  the  next  Court,  or  any  Surrender  made,  Equity  will  supply  the  Want  of  the 
Surrender.     Decreed  Hil.  2,^'Car.  2  [1G82],  Barker  and  Hill,  2  Chan.  Hep.  218 

3.  A  Man  seised  of  a  Copyhold  Estfite,  borrowed  £400  of  the  Plaintiff  in  1G98, 
and  surrendered  into  the  Hands  of  two  customary  Tenants  tlie  Copyhold  in  Question 
to  be  presented  at  any  Court  after  Sept.  1G99,  defeasible  on  paying  the  £400  and 
Interest ;  the  Mortgagor  paid  Interest  for  four  Years  together  ;  but  no  Care  was  taken 
to  get  the  Surrender  presented ;  and  in  the  mean  time  the  Mortgagor  became  bank- 
rupt, and  died  intestate  and  insolvent.  After  his  Death  the  Surrender  was  tendered, 
but  the  Homage  refused  to  present  it ;  because  by  the  Custom  of  the  Manor,  con- 
firmed by  Act  (jf  Parliament,  all  Surrenders  were  to  be  void,  if  not  presented  in  tuelre 
Months  after  they  were  made  ;  and  Ld.  Chan,  (though  he  at  first  d(jubted)  decreed, 
that  the  Surrender  should  be  supplied  against  the  Assignees.  Mich.  170G,  Taylor 
and  Wheeler,  2  Vern.  5G4.  (2  Salk.  449,  PL  2,  S.  C.  1  Will.  Rep.  280.  Free,  in  Chan. 
524.     Lucas's  Rep.  492,  4  d  5,  S.  C.  cited.) 

4.  So  in  a  Case  where  A.  lent  B.  £200  on  a  Surrender  of  .some  Copyhold  Lands, 
which  A.  neglected  to  get  presented  at  the  next  Court,  and  was  therefore  void,  accord- 
ing to  the  Custom  of  the  Manor,  though  B.  afterwards  sold  those  Lands  to  J.  S.,  who 
took  a  Surrender,  which  he  presented,  and  was  admitted  ;  j'et  he  having  Notice 
of  A.'s  Right  Ld.  Chan,  decreed  against  him,  and  that  A.'s  defective  Surrender  should 
be  made  good.     Vide  Jennings  and  Moore,  2  Vern.  G09,  Pasc.  1708. 

5.  A.  being  Tenant  in  Tail  of  the  Trust  of  a  Copyhold  Estate,  with  Remainder 
over,  and  the  Trustees  refusing  to  surrender  the  legal  Estate  to  him,  he  brings  his 
Bill  to  compel  them  ;  and  pending  that  Suit  he  goes  to  the  Lord's  Court,  and  offers 
to  surrender,  but  is  refused,  not  having  the  legal  Estate  ;  and  thereupon  he  makes 
his  Will,  and  devises  his  Estate  to  his  W'ife  and  Children  :  The  Court  conceiving  the 
Will  sufficient  to  bar  the  Intail  of  a  Trust,  and  he  having  done  all  he  could,  decreed 
the  Estate  to  go  according  to  the  Will.  Hil.  1706,  Oticay  and  Hutton,  2  Vern.  583. 
Cestuy  que  Trust  of  a  Copyhold  Estate,  having  an  equitable  Interest  only,  may  de- 
vise it  without  any  Surrender.     [Greenhill  v.  Greenliill,]  Ihid.  G80,  per  Cur. 

G.  If  a  Provision  is  made  by  Will  for  younger  Children  out  of  some  Copyhold  Lands, 
and  there  is  a  Defect  in  the  Surrender,  Equity  will  supply  such  Defect  against  the 
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eldest  Son  and  Heir  at  Law  :     Decreed  II 11.  1G82,  Ilardham  and  Boberts,  1  Vern.  132. 
And  many  Precedents  said  to  be  in  Court  of  the  like  Nature. 

[123]  7-  ^  So  Equity  wli  supply  the  Want  of  a  Surrender  of  a  Copyhold,  as  well  for 
an  cider  Son  as  a  younger,  in  case  of  Gavelkinil  Copyhold.  Vide  Bradley  v. 
Bradley,  2  Vern.  163,  and  several  Precedents  there  cited  of  Surrenders  supplied  in 
Favour  of  younger  Children,  Crechtors  and  Purchasers.  (VoIunUry  Conveyance 
of  a  Copyhold  or  other  Estate  not  helped  in  Equity  against  the  Heir.  Vide  the  Case 
of  Vane  and  Fletclier,  Eq.  C'a.  Abr.  Part  2,  p.  231.)' 

8.  But  where  one  devised  a  Copyhold  Estate  to  his  Grandson  ;  and  my  Lord  Somers 
decreed  the  Will  good,  and  tliat  Equity  ought  to  supply  a  Surrender  in  such  Case,  as 
well  as  in  Case  of  a  Son ;  yet  on  Appeal  the  House  of  Lords  revereed  the  Decree,  and 
held,  that  Equity  ought  not  to  supply  such  Defect  in  Disfavour  of  the  Heir  at  Law, 
unless  it  were  in  Favour  of  a  Son  or  Daughter,  nor  then  neither,  if  it  was  to  disinherit 
the  eldest  Son.     Kettle  and  Townsliend,  1  Salk.  187. 

9.  A  Man  seised  of  Lands,  wliich  by  the  Custom  of  the  Manor  could  only  pass 
Ijy  Deed,  Surrender  and  Admittance,  and  having  a  natural  Daughter,  does  by  Deed, 
in  consideration  of  £300  therein  mentioned  to  be  paid  by  the  said  Daughter,  grant 
and  convey  those  Lands  to  her  and  lier  Heirs  ;  and  she  was  admitted  accordingly  ; 
but  no  Siurender  was  made  of  those  Lands,  as  the  Custom  required  ;  and  at  the  Foot 
of  the  Admittance  was  a  Proviso,  that  her  reputed  Father  should  hold  and  enjoy  those 
Lands  for  his  Life  ;  also  in  the  Deed  was  a  Covenant  for  farther  Assurance  ;  no  Money 
was  proved  to  be  paid  by  her  ;  and  it  being  agreed  that  this  Conveyance  was  defective 
for  want  of  a  Surrender ;  the  Question  was  whether  Equity  could  supply  it  in  Favour 
of  a  natural  Daughter ;  and  it  was  held,  that  it  could  not,  that  though  her  Father 
might  be  obliged  by  the  Law  of  NatiU'e  to  provide  for  her,  yet  liere  she  was  to  be  con- 
sidered as  a  mere  Stranger  to  him ;  that  though  the  Father  might  have  a  great 
Aiiection  for  her,  yet  that  was  no  such  Aflection  as  would  raise  an  Use  at  Law  ;  that 
the  Covenant  for  farther  Assurance  being  only  auxiliary  and  depending  on  the  original 
Conveyance,  if  that  were  void  the  Covenant  must  be  void  or  repugnant ;  and  decreed 
accordingly.  Mich.  1717,  Fursaker  and  liobinson.  [Pre.  Ch.  475;  Gilb.  Eq.  Eep. 
139.] 

A  Defective  Surrender  shall  be  supplied  in  favour  of  a  Widoio  and  Children,  but  not 
in  favour  of  a  Cousin,  a  Grandson,  or  a  natural  Child.    Tudor  v.  Anson,  2  Yes.  582. 

10.  A  Alan  devised  his  Copyhold,  being  Borough  English,  to  his  eldest  Son.  and 
devised  Houses  to  his  youngest  Son,  wliich  Houses  were  soon  afterwards  burnt  down, 
and  never  entered  upon  by  the  younger  Son ;  and  as  this  Case  was  circumstanced, 
the  Court  would  not  supply  tlie  Want  of  a  Surrender  in  Favour  of  the  eldest  Son. 
Pasc.  1692,  Cooper  and  Cooper,  2  Vern.  265. 

*  11.  A  younger  Son  brings  a  Bill ;  and  surmises  that  a  Copyhold,  which  his 
Father  had  de\nsed  to  him  by  Will,  was  surrendered  to  the  Use  of  his  Will,  or  however, 
that  being  for  the  Advancement  of  a  Child,  it  ought  to  be  made  good  here :  He  made 
no  Proof  of  any  Surrender,  nor  that  a  Court  was  called  for  that  Purpose,  nor  any 
Proof  that  any  of  the  Court-Rolls  were  lost  (which  was  pretended) ;  and  he  was  well 
provided  for  without  this  Copyhold  ;  and  the  elder  Brother  was  in  Possession  twenty 
Years  by  Consent  of  the  Plaintill';  so  the  Bill  was  dismissed,  with  Costs.  Pasc.  1700, 
James  and  James. 

*  12.  A  Man  seised  of  Freeliold  and  Copyhold  Land,  devises  both  for  Payment  of 
Dejjts  and  Legacies,  but  the  Copy  was  not  surrendered  to  the  Use  of  his  Will,  and  the 
Freehold  was  sufficient  for  the  Debts  (a) ;  and  tlie  Question  was.  whether  the  Court 
would  [124]  supply  the  Want  of  the  Surrender,  and  lay  the  Legacies  on  the  Freehold, 
and  the  Debts  on  the  Copyhold,  as  when  there  are  simple  Contract  Creditors,  and  Bond 
or  Judgment  Creditors,  and  Pensonal  Assets  not  sufficient  to  pay  both  ;  and  the 
Master  of  the  Rolls  held,  that  the  Want  of  a  Surrender  could  not  l>e  supplied  for  the 
Sake  of  the  Legatees  ;  and  he  said  that  it  was  never  yet  done,  especially  where  they  are 
mere  Strangers,  as  here,  and  dismissed  tlie  Bill.     Ilil.  1699,  Rafter  and  Stork. 

{a)  S.  P.  in  case  of  Debts  :  where  the  Freehold  sufficient.  Vide  the  Case  of  Mallabar 
and  Mallabar,  Eq.  Ca.  Abr.  Part  2,  p.  234. 

TIte  Testator  having  Copyholds  together  with  other  Beal  and  Leasehold  Estates  in 
Huntingdonshire  and  Cambridgeshire,  devised  all  his  Lands,  Tenements  and  Heredita- 
ments in  those  Counties  to  his  Wife  for  life.  Remainder  to  his  eldest  Son  in  tail.  Re- 
mainder to  his  second  Son  in  tail,  Remainder  to  his  Wife  in  fee.     The  eldest  Son,  who 
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lived  many  Years,  never  made  any  Claim  to  the  Coj/yhoUs,  which  were  not  surrendered 
to  the  Uses  of  the  Will.  And  Sir  Lloyd  Kenyon,  Master  of  tlie  Eolls,  held  that,  not 
being  surrendered,  they  did  not  pass.     Milbourn  r.  Milbourn,  2  Bro.  Chan.  Ca.  64. 

*  13.  A  Man  seised  of  some  Freeliold  Estate,  .and  also  of  a  Copyhold  Estate,  devised 
all  his  Real  and  Personal  Estate  for  tlie  Payment  of  his  Debts,  and  died  without  any 
Surrender  of  the  Copyliold  Estate;  and  the  Freehold  and  Personal  Estate  not  being 
sufficient  for  the  Payment  of  the  Debts,  it  was  urged,  that  a  Surrender  should  as  well 
be  supplied  in  this  Case,  as  if  no  Freehold  Estate  had  been  devised  at  all  ;  but  Ld.  Chan, 
said,  lie  thouglit  the  Precedents  had  not  gone  so  far,  ;>nd  that  he  could  not  relieve 
in  this  Case,  principally,  because  the  Testator's  Intention  did  not  ap])car  to  him  to 
pass  the  Copyhold  Estate  by  a  Devise  of  his  Freehold,  a  (Jopyhold  being  of  the  lowest 
Regard,  and  looked  upon  in  the  Eye  of  the  Law,  but  as  an  Estate  at  Will.  'Trin.  1715, 
Chaliis  and  Casborn.     Pre.  Ch.  407  ;  Gilb.  Eq.  Rep.  9G. 

A  general  Devise  of  real  Estate  was  preceded  by  a  Direction  to  pay  Debts.  The 
Testator  left  no  real  Estate,  hut  his  Copyholds  ;  and  Lord  Hardwicke,  ordered  a  de- 
fective Surrender  of  the  Copyhold  to  be  supplied  in  favour  of  the  Creditors.  Tudor  v. 
Anson,  2  Ves.  582. 

The  Testator  by  his  \Yill,  specially  devised  his  Freehold  Estates,  and  directed  his 
Copyhold  to  be  sold  for  Payment  of  his  Debts.  Jjjrd  Thurlow.  Chancellor,  decreed  the 
Surrender  to  be  supplied,  and  the  Copyhold  Estate  to  be  sold,  before  applying  the  Free- 
hold.    Vide  Bixby  v.  Eley,  2  Bro.  Chan.  Ga.  .325. 

*  14.  .A  Man  being  seised  of  several  Freehold  and  Copyhold  Lands  in  Bereford,  tlie 
Freehold  being  about  .£72  per  Ann.  and  the  Copyhold  about  £10,  and  being  also  seised 
of  another  Freehold  Estate  in  Ailsbury  of  about  £.3  /ler  Ann.  and  all  the  several  Estates 
abovementioned.  being  in  Mortgage  for  £G00,  the  Mortgagor  made  his  Will,  and  thereby 
devised  all  his  Lands  in  Bereford  to  his  Wife  and  her  Heirs,  and  died  without  Issue, 
leaving  his  Brother,  who  was  his  Heir  at  Law,  and  whether  this  Court  would  supply  the 
Want  of  a  Surrender  to  the  Use  of  his  Will,  as  to  the  Copyhold  Lands  in  Bereford,  was 
the  Question,  and  the  Master  of  the  Rolls  was  of  Opinion,  tliat  it  ought  not ;  first. 
Because  the  Wonls  of  the  Devise  are  satisfied  by  the  Freehold  Lands  in  Bereford,  which 
p.assed  thereby  ;  and  therefore  it  was  not  certain  that  be  intended  to  give  her  the  Copy- 
hold likewise  ;  but,  '2illy,  if  he  liad  so  intended,  yet  the  Brother,  who  was  liis  Heir  at 
Law,  would  thereby  be  disinherited  of  almost  the  whole  Estate,  and  have  nothing  but 
the  £.3  per  Ann.  in  Ailsbury ;  and  though  the  Court  will  in  all  Cases  supply  the  Want 
of  a  Surrender  for  Payment  of  Debts,  yet  not  for  the  Wife  against  an  Heir  at  Law, 
who  would  be  disinherited  thereby,  or  for  younger  Children  against  an  elder,  to  make 
them  in  a  better  Condition  than  the  elder.     Mich.  1729,  Ross  and  Ross. 


[125]  GAP.  XX. 

CoSTSi 

(A)  Who  shall  pay  Costs,  and  in  what  Gasesw 

1.  If  an  Executor  is  Defendant  in  Equity,  and  there  is  a  Decree  against  him,  yet  he 
shall  not  pay  Costs,  though  an  Executor,  Defendant  at  Law,  pays  Costs  in  all  Cases^or 
he  cannot  plead  it  at  Law,  in  Excuse  of  As.sets.  [Twisleton  «'.  Thelwell,]  Hard. 
Rep.  165. 

(The  awarding  of  Costs  is  a  Matter  discretionary  in  the  Court,  and  its  Power  herein 
always  exercised  according  to  the  Circumstances  of  the  Case,  and  the  Litigiousne.ss  of 
either  of  the  Parties  :  if  the  Court  cannot  relieve  against  a  Forfeiture,  the  Bill  will  be 
dismissed  without  Costs  ;  frequently  each  Party  is  to  bear  his  own  Costs  ;  the  Expence 
either  Party  is  put  to  by  the  Delays,  Contempts,  &c.,  of  the  other,  are  only  remitted  or 
purged  by  the  I'ayment  of  Costs,  unless  the  Court  order  otherwise  :  Executors,  Guar- 
dians, Trustees,  are  usually  exempt  from  Costs,  or  awarded  Costs  out  of  the  Estate  in 
their  Hands,  unless  they  have  greatly  misbehaved  themselves  ;  also  an  Heir  at  Law, 
in  most  Gases,  is  exempted  from  paying  Costs.) 

An  Executor,  having  pit  the  next  of  Kin  to  prove  their  Relationship,  7ras  ordered  to 
pay  the  Costs  of  so  doing.     Vide  Lowson  v.  CoDeland,  2  Bro.  Ghan.  Ca.  150. 
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The  Plaintiff,  icho  was  disinherited,  brought  his  Bill  to  have  Inspection  of  Deeds 
and  Writings  ;  and  there  appearing  to  he  no  Title  in  the  Plaintiff,  the  Defendant 
prayed  that  tfie  Bill  should  be  dismissed  with  Costs  :  which  I^rd  Hardwicke,  Chancellor. 
refused  :  And  by  him.  If  the  Heir  at  Law  brings  a  Bill  for  a  Discovery,  I  would  not 


ji/aj 

Upon  the  Proposal  of  the  Defendant's  Counsel  which  was  agreed  lo  by  the  other  Side. 
the  Bill  was  dismissed  without  Costs,  the  Defendant  being  however  at  Liberty  lo  apply 
for  Costs  if  the  Plaintiff  should  molest  him.     Leman  v.  Alie,  Ambl.  1G.3. 

The  Testatrix  left  to  her  natural  Son,  llie  Defendant,  her  Household  Furniture  which 
should  be  in  her  House  at  \V.  at  the  Time  of  her  Death.  Bill  by  Plaintiff,  as  residuary 
Legatee,  to  recover  Plate,  Linen,  Books,  China,  and  Pictures,  of  which  Defendant  had 
possessed  himself,  under  the  Bequest  to  him.  The  Master  of  the  Rolls,  decreed,  the  Books 
to  the  Plaintiff,  but  tlie  other  Articles  to  the  Defendant ;  but  would  not  give  him  his 
Costs  out  of  tfie  Estate  of  the  Testatrix  ;  though  it  was  much  insisted  on  at  the  Bar,  that 
icherever  a  Suit  is  occasioned  by  the  Words  of  a  Will,  the  Court  always  gives  Costs  out  of 
the  Estate.     Kelly  r.  Powlet,  Ambl.  005. 

2.  A  Solicitor  prosecuted  a  Suit  in  the  Name  of  a  Stranger,  who  not  being  lo  be 
found,  the  Master  of  tlie  Rolls  declared,  that  if  there  were  one  Precedent  in  the  Case, 
he  would  make  another,  and  order  the  Solicitor  to  pay  Costs.  [Digardine  v.  Swift,] 
1  Chan.  Ca.  71. 

*  .3.  A.  brought  a  Bill  in  forma  Pauperis,  to  which  the  Defendant  put  in  a  Plea 
and  Demurrer,  which  were  both  over-ruled  ;  and  it  was  insisted  upon,  that  he  should 
have  no  Costs,  being  at  none ;  but  my  Lord  Sommers,  after  long  Debate  and  Inquiry 
of  all  the  ancient  Counsel  and  Clerks,  who  agreed  that  he  should  have  Costs,  ordered 
him  his  Costs  like  other  Suitors  ;  for  though  he  is  at  no  Costs,  but  small  Costs,  yet 
the  Counsel  and  Clerks  do  not  give  their  Labour  to  the  Defendant,  but  to  the  Pauiter. 
Pasc.  1701,  Scatchmer  and  Foulkard. 

4.  If  a  Bill  be  brought  to  call  a  Trustee  to  an  Account,  and  he  by  Answer  submits 
readily  to  it,  though  on  the  Account  he  be  found  in  Debt,  yet  he  shall  pay  Interest 
for  the  Balance  only  from  the  Time  of  the  Account  liquidated,  and  no  Costs  if  he  has 
not  misbehaved  hmself.     Hil.  1705,  Parrot  and  Treby.     (Prec.  in  Chan.  254,  S.  0.) 

An  Account  of  Rents  received  having  been  decreed  against  the  Defendant  who  was 
in  possession  under  an  Elegit ;  and  it  appearing  on  the  Account  that  tlie  Defendant 
had  received  upioards  of  £90  more  than  was  due  to  lier,  it  was  ordered  at  the  Rolls  that 
she  should  pay  Costs.  From  this  Order  the  Defendant  appealed  generally,  but  tlie  only 
Reason  for  the  Appeal  was  the  Costs.  And  Lord  Hardwicke,  reversed  the  Decree  as 
to  them.  Owen  v.  Griffith,  Ambl.  520.  (S.  C.  Somewhat  differently  reported.  Ves. 
250.) 

Whether  there  shall  be  an  Appeal  or  re-hearing  for  Costs  only.  Vide  Wirdman  v. 
Kent,  [1]  Bro.  Chan.  Ca.  HO. 

5.  If  a  new  Trial,  or  a  second  Issue  be  directed,  it  must  be  upon  Payment  of  Costs. 
Edicin  V.  Thomas,  2  Vern.  lb. 

Where  more  Issues  than  one  are  directed,  if  the  material  Issue  be  found  for  the  Party 
who  sets  tlie  Cause  down  for  further  Directions,  he  must  have  the  Costs  at  Law.  Black- 
burn V.  Gregson,  [1]  Bro.  Chan.  Ca.  420. 

6.  A  Demurrer  was  allowed,  but  without  Costs,  because  it  came  in  by  Commission 
and  without  any  Answer.     Eime  v.  Shaw,  Vern.  282. 

[126]  "?■  If  a  Feme  Sole  exhibits  a  Bill,  and  pending  the  Suit,  marries,  and  the 
Baron  and  Feme  bring  a  Bill  of  Revivor,  antl  obtain  a  Decree  with  Costs,  they  shall 
have  the  Costs  of  the  whole  Suit,  excepting  the  Bill  of  Revivor  :  although  it  was 
objected,  that  the  Abatement  was  the  Party's  own  Act ;  and  that  if  the  Defendant  had 
been  in  the  right,  and  so  to  have  Costs,  yet  he  could  not  have  compelled  the  PlanitilTs 
to  revive.  Pasc.  1685,  Durbain  and  Knight,  1  Vern.  318.  That  he  might  h.ive 
compelled  them  to  revive,  vide  Title  Abatement  and  Revivor,  letter  (A).     [1  Eq.  Ca. 

Abr.  1.]  ,  ,   , 

8.  Upon  a  motion  to  dismiss  a  Bill,  wherein  the  Plaintiff  had  proceeded  to  an 
Answer  only,  with  twenty  shillings  Costs,  Ld.  K.  said  that  was  a  Rule  made  at  le;ist 
fifty  Years  'since  ;  and  there  is  no  Reason,  if  a  Defendant  h;vs  been  put  to  greater 
Charge,  why  he  should  not  have  his  full  Costs,  and  that  for  the  future  it  should  he 
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referred  to  a  Master  to  tax  Coala  in  s\icli  cases.  Ilil.  ;M  Car.  2  [1083],  Anoii.  1  Vern. 
lie,  Vide  ibid.  334-,  where  the  Lord  Clianccllor  dechred.  the  Defendant  should  have 
the  Costs  he  would  swear  he  was  out  of  Purse,  specifying  the  Particulars  that  the  Court 
might  judge  of  the  Reasonableness  of  them. 

Upon  the  Dismission  of  a  Suit,  lyrought  on  upon  Bill  and  Answer,  which  appears 
to  be  vexatious,  and  in  which  the  PlainlilJ  appears  not  to  have  replied  to  Ifie  Answers 
merely  to  avoid  Costs,  the  Court  will  not  hold  itself  bound  by  the  Uule  of  40,s.  costs,  but 
will  give  the  whole  Costs  of  the  vexatious  Suit.  Mansel  v.  Bowles,  [IJ  Bro.  Ghan.  Ga. 
403. 

An  Agreement  in  writing  having  been  made  between  the  Parties  that  the  Bill  should 
be  dismissed,  the  Plaintiff  gave  Notice  of  Motion,  and  accordingly  moved  that  it  should 
be  so  dismissed.  The  Court  thought  they  could  not  make  an  Order  to  dis7ni^s  without 
Costs,  but  on  Consent  at  the  Bar ;  however  they  gave  a  Rule  to  dismiss,  unless  Cause 
should  be  shewn  to  the  contrary.    Fidelle  v.  Evans,  Bro.  Glmn.  Ca.  267. 

But  where  the  Defendant  has  destroyed  the  Subject  of  llie  Suit  and  absconded,  unless 
he  find  Security  for  Costs,  Plaintiff  shall  be  permitted  to  dismiss  Aw  Bill,  without 
Costs.     Knox  V.  Brown,  2  Bro.  Ghan.  Ga.  186. 

9.  If  a  second  Mortgagee  brings  his  Bill  to  redeem  the  first  Mortgagee,  who  had 
been  put  to  great  Gharge  in  foreclosing  the  Mortgagor  ;  the  Costs  which  the  first 
Mortgagee  has  been  at  shall  not  be  taxed,  as  in  the  Case  of  an  Adversary  Suit,  but 
he  shall  be  allowed  all  his  Costs  and  Charges,  as  is  done  in  Case  of  a  Solicitor  who  lays 
out  Money  for  his  Client ;  and  the  Profits  of  the  mortgaged  Prenuses  shall  be  first 
applied  to  pay  of!  those  Costs,  before  it  goes  to  sink  the  Principal.  Decreed  Mich. 
16yO,  Lomax  and  Hide,  2  Vern.  185. 

10.  A  Bill  of  Exchange  was  obtained  by  Fraud  and  ill  Practice  ;  and  the  Court 
declaring  it  a  gross  Fraud,  ordered  the  Party  Costs  to  be  ascertained  by  his  Oath. 
Dyer  v.  Tymewell,  2  Vern.  123. 

11.  If  a  Copyholder  commits  a  Forfeiture,  which  is  found  so  at  Law,  and  he  after- 
wards exhibits  a  Bill  to  be  relieved,  it  must  be  on  Payment  of  Costs  both  at  Law  and 
in  Equity.     Nash  v.  Derby,  2  Vern.  537. 

But  if  it  were  in  such  a  Case,  as  that  the  Court  could  not  relieve,  yet  they  would 
not  decree  Costs  against  him. 

12.  The  Commissioners  of  charitable  Uses  cannot  decree  Costs  on  the  Statute 
43  Eliz.,  but  if  there  be  an  Appeal  from  their  Decree,  Ld.  Ghan.  may  decree  the  Costs, 
not  only  of  the  Appeal,  but  likewise  of  the  Commission  ;  and  though  they  decree 
Costs,  yet  that  shall  not,  upon  an  Appeal,  be  sufficient  to  reverse  the  Decree  ;  for 
Ld.  Chan,  may  either  increase  or  lessen  the  Costs,  or  exempt  the  Party  from  them 
intirely.  Pasc.  1700,  Rockley  and  Keyly.  (Prec.  in  Chan.  Ill,  S.  0. ;  but  not  S.  P. 
Vide  this  Ca.  Eq.  Abr.  Pt.  2  []].) 

0.  On  an  Assignment  of  Dower  by  Commissioners,  Costs  are  not  to  be  given,  unless 
previous  Questions  are  raised,  in  litigating  which,  the  Party  is  vexatious.  Lucas  v. 
Calcraft,  [1]  Bro.  (]han.  Ca.  134. 

//  a  Bill  be  referred  as  scandalous  and  impertinent,  and  be  reported  to  be  so.  Ex- 
ceptions being  taken  to  the  Report,  and  allowed,  tlie  Plaintiffs  shall  have  the  Costs  of 
the  Reference ;  but  tlie  Plaintiff  shall  not  liave  such  Costs  in  the  like  Event  of  a  Refer- 
ence for  Irregularity.  Vide  Bromfield  v.  Chichester,  Ambl.  464,  and  the  other  Cases 
stated.    Ibid.  465,  460. 
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[127]  GAP.  XXI. 

COXJRTS    AND   THEIR   JURLSDICTION. 

(A)  Concerning  the  Jurisdiction  of  the  ordinary  and  limited  Court  in  Chancery, 

proceeding  according  to  Law. 

(B)  Concerning  the  Jurisdiction  of  the  extraordinary  and  unlimited  Court  in  Chancery, 

proceeding  according  to  Equity. 

(C)  Concerning  the  Jurisdiction  of  Chancery,  in  Foreign  Parts. 

(D)  Concerning  the  Jurisdiction  of  the  Court  of  Equity  in  the  Exchequer,  and  how 

it  interferes  with  Chancery. 

(E)  How  far  Chancery  will  exert  a  Jurisdiction  in  Matters  cognisable  in  the  inferior 

Courts,  as  the  Ecclesiastical  Courts,  University-Courts,  Chester,  Durham,  &c. 

(A)  Concerning  the  Jurisdiction  of  the  Ordinary  and  Limited  Court  in 
Chancery,  proceeding  according  to  Law. 

1.  In  Chancery  there  are  two  Courts,  the  one  Ordinary,  which  proceeds  according 
to  tlie  Laws  and  Statutes  of  the  Realm,  called  the  Petty  Bag  Side,  and  which  has  been 
a  Court  Time  out  of  Mind  :  The  other  is  called  the  Extraordinary  Court,  and  proceeds 
according  to  the  Rules  of  Equity.     4  Inst.  79,  2  Inst.  552. 

[128]  2.  The  ordinary  Court  hath  Power  to  hold  Plea  of  Scire  Fac.  for  Repeal  of 
the  King's  Letters  Patent,  Monstrans  de  droits,  Traverses  of  Offices,  Petitions  in 
Chancery,  of  Scire  Fac.  upon  Recognizances  in  this  Court,  Writs  of  Audita  Querela, 
and  Scire  Fac.  in  Nature  of  an  Audita  Querela,  Dowments  in  Chancery,  the  Writ 
de  dote  assignanda  upon  Offices  found,  Executions  upon  Statute  Staple  or  Recogniz- 
ances in  Nature  of  a  Statute  Staple  upon  the  Act  23  H.  8,  but  the  Execution  upon  a 
Statute  Merchant  is  returnable  either  into  the  K.  B.  or  C.  B.     4  Inst.  80. 

(This  Court  had  heretofore  great  extent  of  Jurisdiction  and  Multiplicity  of  Business, 
especially  whilst  Tenures  remained  as  they  were  at  the  Common  Law,  and  before  the 
Erection  of  the  Court  of  Wards.  To  tliis  Day  there  are  held  in  this  Court,  Pleas  of 
Scire  Facias  for  Repeal  of  the  King's  Letters  Patent,  Petitions,  Monstrans  de  droit. 
Traverses  of  Office,  Scire  Facias  upon  Recognizances,  Executions  upon  Statutes,  and 
Pleas  of  all  Personal  Actions,  by  or  against  an  Officer  or  Minister  of  this  Court.) 

A  Caveat  having  been  entered  against  putting  the  Great  Seal  to  a  Patent  far  an 
Invention  lohich  bore  date  12  August,  the  Lord  Chancellor,  upon  hearing  the  Petition 
took  some  Time  to  consider  of  it  and  did  not  make  his  Order  to  discharge  the  Caveat  till 
the  27th  of  August :  the  Patentee  supposing  the  Patent  bore  date  the  Day  the  final  Order 
loas  made, did  not  enroll  his  Specification  until  the  I8th  of  December,  when  understanding 
that  the  four  Months  limited  for  the  Inrolment  of  Specifications  had  elapsed,  he  petitioned 
the  Lord  Chancellor  to  alter  the  Patent  by  making  it  bear  date  the  27th  instead  of  the 
12th  of  August,  but  Lord  Thurlow,  Chancellor,  said  that  though  this  was  a  very  hard 
Case,  yet  he  could  not  make  such  an  Use  of  his  Power  as  Keeper  of  the  Great  Seal,  as  to 
alter  a  Patent  in  any  Degree  upon  an  Application  of  this  Sort.  Ex  parte  Beck,  [1]  Bro. 
Chan.  Ca.  578. 

3.  This  Court  is  Officina  Juslitice,  out  of  wliich  all  original  Writs  and  Commissions, 
which  pass  under  the  Great  Seal,  do  issue ;  and  for  these  Ends  this  Court  is  always 
open,  so  that  One  from  hence  may  in  Vacation  have  a  Habeas  Corpus,  Prohibition,  &c., 
which  issue  out  of  other  Courts  only  in  Term-time.     4  Inst.  80,  81. 

4.  All  Personal  Actions,  by  or  against  any  Officer  or  Minister,  in  respect  of  their 
Service  or  Attendance,  may  be  determined  in  this  Court.     Ibid.  80. 

5.  This  Court  cannot  hold  Plea  of  Land,  but  it  may  of  Trespass  for  Debt.  20  H.  0, 32. 

6.  The  Proceeding  in  this  Court  are  all  in  Latin,  but  they  are  not  inrolled  in  Rolls, 
hut  remain  in  Filaciis,  4  Inst.  80. 

7.  If  the  Parties  descend  to  Issue,  this  Court  cannot  try  it  by  a  Jury,  but  the  Lord 
Chancellor  delivereth  the  Records  with  his  proper  Hands  into  the  King's  Bench,  to  be 
tried  there  ;  because  for  that  Purpose  both  Courts  are  accounted  but  one,  and  after 
Trial  had  to  be  remanded  into  Chancery  (a),  and  there  Judgment  to  be  given  :  But  if 
there  be  a  Demurrer  in  Law,  it  .shall  be  argued  and  adjudged  in  this  Court.     Ibid. 

(((.)  But  quoe^re  whether  the  constant  Practice  has  not  been  to  give  Judgment  in  the 
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King's  Bench,  Vide  All.  16,  17,  Ilil.  84,  94,  Cro.  Jac.  12,  2  Evl.  Abr.  349,  and  2  Sand. 
27,  where  it  is  resolved,  that  if  tliere  be  a  Demurrer  for  Part,  and  Issue  for  Part,  the 
wliole Record  shall  be  transmitted  into  B.  R.und  the  Judgment  given  there;  and  2  Sand. 
2.3,  S.  P.  and  there  said  that  the  BoolvS  cited  4  Ivst.  80,  do  not  warrant  tlie  Opinion. 
But  if  the  Issue  is  to  be  tried  otherwise  than  by  a  Jury,  as  by  the  Bishop's  Certificate, 
&c..  Judgment  shall  be  given  in  Chancery.     1  Jon.  80,  ImL  3. 

*  8.  An  Inquisition  was  taken,  and  a  Forfeiture  of  the  Office  of  Warden  of  the 
Fleet  found,  and  the  Defendant  pleaded  to  Issue ;  and  after  Issue  jojucd,  several  other 
Persons  came  in  by  way  of  monstrans  de  droit,  and  pleaded  ;  and  a  I)cmuri-er  to  them  ; 
and  the  Record  was  carried  into  B.  B.  by  the  Clerks  of  the  Petty  Bag,  mthout  any 
Order  of  the  Court,  in  order  to  have  the  Issue  tried.  And  now  two  Questions  were 
moved ;  first,  Whether  the  Record  were  well  removed,  because  it  was  done  by  the 
Clerks  of  the  Petty  Bag,  because  it  ought  to  be  by  the  Lord  Chancellor  propria  Manu. 
'Idly,  Whether  the  Record  be  entirely  removed,  there  being  an  Issue  as  to  one,  and  a 
Demurrer  to  the  rest.  As  to  the  finst  Point,  Ld.  K.  was  of  Opinion  clearly,  that  the 
Record  was  well  removed  ;  [129]  for  what  is  done  by  the  Hand  of  the  piopor  Officer  of 
the  Chancellor,  may  be  well  enough  said  to  be  done  by  him  jiropria  Manv.  And  though 
the  Clerk  of  the  Petty  Bag  carrying  the  Record  without  an  Order,  has  committed  a 
Fault  to  this  Court ;  yet  that  will  not  prevent  the  Record  from  being  well  removed  : 
And  as  to  the  second  he  was  of  Opinion,  that  the  Record  was  entirely  removed,  on  Con- 
sideration of  the  Cases  of  Jefferson  and  Dawson,  2  Saund.  6.  Bex  and  Stouglitun,  Uiid. 
157,  and  The  Brinces  Case,  8  Co.  [31].     Mich.  1  700,  Rex  and  The  ^Xardcn  of  the  Fleet. 

*  9.  In  a  Cause  on  the  Latin  Side,  on  a  Motion  that  the  Defendant  might  stand 
committed  for  not  vacating  his  Letters  Patent  of  Reprisals,  it  was  moved  that  they 
might  be  at  liberty  to  bring  a  Writ  of  Error  in  the  King's  Bench,  for  which  was  cited 
Dyer  315,  4  Inst.  80,  Szc.  But  Ld.  K.  said,  All  these  Books  were  founded  only  on  the 
single  Opinion  of  Lord  Dyer ;  and  tliough  he  thought  the  Jurisdiction  of  Chancery, 
even  of  the  Latin  Side,  not  subjected  unto,  nor  to  be  controuled  by  the  King's  Bcncli ; 
and  that  he  would  injoin  all  such  Writs  of  Error.     Hit.  1C82,  Rex  and  Vary. 

(That  upon  a  Judgment  given  in  this  Court,  a  Writ  of  Error  doth  lie  returnable 
into  the  King's  Bench.  Vide  13  Ed.  3.  25  Ass.  24,  Dyer  315.  Plow,  393.  And 
per  Lord  Coke,  The  Stile  of  the  King's  Bench  is  coram  Rege,  but  the  Stile  of  the  Chancery 
is  coram  Rege  in  Cancellaria,  and  Additio  prohat  Minorilatem.     4  Inst.  80.) 

(B)  Concerning  the  Jurisdiction  of  the  Extraordinary  and  Unlhuted  Court 
IN  Chancery,  Proceeding  According  to  Equity. 

Vide  Title  Bill,  Letter  (C). 

1 .  The  King  cannot  grant  a  Commission  to  determine  a  Matter  of  Equity,  but  it 
ought  to  be  determined  in  Chancery,  which  hath  had  Jurisdiction  Time  out  of  Mind. 
12  Co.  113. 

(That  all  the  Courts  of  Westminster,  viz.  the  Chancery,  proceeding  according  to  Law, 
King's  Bench,  Common  Pleas,  and  Exchequer,  have  had  Jurisdiction  Time  out  of 
Mind,  seems  settled  by  the  best  Authorities.  9  E.  4,  53,  b.  Doctor  and  Student,  c.  7,  4 
Inst.  78,  Hob.  63.  But  at  what  Time  the  Court  of  Chancery  first  exercised  an  extra- 
ordinary Power  of  acting  and  decreeing  according  to  the  Rules  of  Equity,  seems,  from 
the  Distance  and  Obscurity  of  the  Matter,  very  doubtful :  It  is  however  agreed,  that 
its  Commencement  is  much  more  modern  than  any  of  the  other  Courts  ;  that  neither 
the  Mirror,  Glanvil,  Bracton,  Britlon  or  Fleta,  mention  any  Thing  of  this  Court,  as 
proceeding  according  to  the  Rules  of  Equity.  The  most  probable  Opinion  is,  that  the 
Equity  Side  of  the  Court  of  Chancery  began  in  the  Time  of  E.  3.  Lamhard,  in  his 
Archaion,  62,  says,  That  when  the  Courts  of  Chancery  and  King's  Bench  ceased  to  be 
ambulatory,  and  became  settled  Courts  in  a  certain  Place,  {which  was  the  4  E.  3)  that 
then  the  King  committed  to  his  Chancellor,  together  with  the  Charge  of  the  Great 
Seal,  his  only  legal,  absolute,  and  extraordinary  Pre-eminence  of  Jurisdiction,  &c.,  but 
the  Writ  or  Proclamation,  22  E.  3,  directed  to  the  Sherifl's  of  London,  by  them  to  be 
made  publick,  seems  to  have  given  it  an  Establishment,  by  which  the  King  commanded, 
that  all  Business,  relating  as  well  to  the  Common  Law  of  the  Kingdom,  as  to  such  by 
special  (irace  cognizable  to  him,  should  be  prosecuted  before  the  Chancellor,  &c.,  and 
tins  Delegation  afterwards  received  the  Sanction  of  an  Act  of  Parliament,  36  E.  3, 
wliich  Act  is  thought,  by  others,  to  have  first  given  it  Authority ;  vide  1  Lev.  242,  that 
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tliis  Court  did  from  this  time  exercise  a  Jurisdiction  in  Matters  of  Equity,  seems  evident 
from  the  Rolls  of  Parliament;  vide  1  Rol.  Abr.  372.  And  the  Complaints  made  in 
Parliament  of  the  Exercise  of  this  Power  to  the  Subversion  oi  the  Common  Law  ; 
vide  Rot.  Pari.  Anno  2  E.  2,  7  R.  2,  and  this  occasioned  the  Statute  13  R.  2,  c.  6,  which 
reciting,  that  People  were  compeOed  to  come  before  the  King's  Council,  or  in  the  Chan- 
cery, by  Writs  grounded  on  untrue  Suggestions;,  enacts,  That  the  Chancellor  for  the 
Time  being,  presently  after  such  Suggestions  be  untruly  found,  and  proved  untrue, 
shall  have  Power  to  ordain  and  award  Damages  according  to  his  Discretion,  to  him 
who  is  so  untruly  troubled  as  aforesaid,  &c.,  which  instead  of  diminishing,  increased  the 
Power  and  Jurisdiction  of  this  Court.) 

[130]  2-  A  Cause  shall  not  be  examined  upon  Equity  in  the  Court  of  Requests,  Chan- 
cery, or  other  Court  of  Equity,  after  Judgment  at  the  Common  Law.     1  Eoi.  Abr.  SSL 

(The  Reasons  given  were,  first,  Because  it  draws  the  Matter  determinable  by  the 
Common  Law  ad  aliud  Examen.  viz.  a  Trial  by  Witnesses  ;  2dly,  After  Judgment  the 
Parties  ought  to  be  at  Peace  and  Quiet ;  and  if  it  should  be  otherwise,  every  Plaintiff 
would  begin  in  Equity,  which  would  tend  to  tlie  utter  Subversion  of  the  Common 
Law  ;  3dly,  A  Court  of  Equity,  being  no  Court  of  Record,  cannot  hold  Plea  of  any 
Thing  of  wliich  Judgment  is  given,  wliich  is  a  judicial  Matter  of  Record.  3  Insl.  123. 
But  as  the  allowed  Province  of  Equity  is  to  correct  and  moderate  the  Rigour  of  the 
Law,  and  likewise  to  give  Relief  in  Cases  for  which  human  Wisdom  was  not  capable 
of  providing  positive  Laws  ;  surely  it  is  but  reasonable  that  Equity  should  have  a  Power 
of  interposing  after  a  Judgment  at  Law  ;  especially  if  it  be  considered  how  uncertain 
the  Law  is  before  it  be  determined  ;  and  as  this  Reasoning  has  occasioned  the  contrary 
Practice,  wliich  being  now  established  it  will  be  sufficient  only  to  mention  the  Author- 
ities on  this  Head,  i-ij.  4  Inst.  36,  91 ;  3  Inst.  123  ;  Dal.  81 ;  Moor,  836,  PI.  1129,  916, 
PI.  1300;  1  Leon.  241  ;  2  Leon.  115;  3  Leon.  18;  2  Brownl.  97;  Godb.  244;  1  Rol. 
Rep.  71,  72,  252  ;  2  Bulst.  194,  284 ;  3  Bulst.  118,  120  ;  Lit.  Rep.  37  ;  Cro.  Jac.  335, 
344 ;  March.  54,  83  :  Cro.  Car.  595,  596 ;  Stile,  27  ;  1  Sid.  463 ;  1  Alod.  60 ;  Hard. 
23,  123  ;  Bulst.  301,  302  ;  3  Bulst.  115  ;   1  Lev.  241.) 

3.  The  Chancellor  by  a  Decree  cannot  bind  the  Right  of  the  Land,  but  can  only  bind 
the  Person ;  and  if  he  will  not  obey  it,  the  Chancellor  may  commit  him  to  Prison  till 
he  obeys  it.     27 //.  8,  15  [1535-36]. 

(Sequastrations  were  first  introduced  by  Sir  Nicholas  Bacon  in  Q.  Elizabeth's  Reign, 
before  wliich.  Chancery  found  some  Difficulty  in  inforcing  its  Decrees  ;  and  for  some 
Time  after  was  controuled  by  the  Common  Law  Courts.  Vide  4  Inst.  84  ;  1  Rol.  R. 
S^i  ;  3  Bdst.  34  ;  1  Rol.  Rep.  190  ;  Lit.  Rep.  166.  Lord  Egerton  imposed  a  Fine  on  Sir 
Tho.  Themilihrop,  for  not  performing  his  Decree  concerning  Lands  of  Inheritance,  and 
estreated  the  same  into  the  Exchequer  ;  but  he  was  discharged  of  it ;  for  otherwise,  by 
a  Mean  he  might  bind  the  Interest  of  the  Land,  when  he  had  no  Power.  4  Inst.  84.  So 
where  the  Lands  of  one  Waller  were  extended  by  a  Process  out  of  Chancery,  and  lie 
brought  his  Assise  in  the  Common  Pleas,  and  was  relieved.  Ibid.  A  Person  com- 
mitted to  the  Fleet  for  not  performing  a  Decree  made  subsequent  and  contrary  to  a 
Judgment  at  Law,  was  by  Habeas  Corpus  out  of  the  King's  Bench  admitted  to  Bail, 
and  afterwards  discharged.     Cro.  J  ox.  341.) 

4.  Three  Things  are  to  be  adjudged  in  a  Court  of  Conscience ;  first.  All  Covins, 
Frauds  and  Deceits,  for  which  there  is  no  Remedy  by  the  ordinary  Course  of  I.,aw- ; 
2dUj,  Accidents,  as  when  a  Servant,  ObUgor  or  Mortgagor,  is  to  pay  Money  on  a  certain 
Day,  and  they  happen  to  be  robbed  in  going  to  pay  it,  ReUcf  is  then  to  be  had  against 
the  Forfeiture ;  Mly,  Breach  of  Trust  and  Confidence;  4  Inst.  84. 

(It  has  been  hekl  that  a  Court  of  Equity  could  not  decree  against  a  Maxim  of  Law. 
1  Rol.  Abr.  376.  And  therefore  it  has  been  adjudged,  that  one  Executor  could  not 
compel  the  other  to  account.  1  Rol.  Rep.  263.  And  that  one  Jointenant  could  not 
sue  liis  Companion.  1  Rol.  Abr.  376.  And  that  if  an  Obhgee  left  his  Bond,  he  was 
without  Remedy  in  Equity.  Ibid.  375.  Where  the  Lessor  entered  upon  the  Lessee, 
and  suspended  his  Rent,  it" was  held  that  he  had  no  Remedy  in  Equity.  Lat.\i'J.  So 
where  the  Party  became  remediless  by  his  own  Act,  as  by  paying  Money  without  an 
Acquittance.  1  Rol.  Abr.  374.  So  where  one  made  a  Promise  for  valuable  Considera- 
tion to  make  a  Lease  ;  and  it  was  held  that  the  Party  could  not  sue  on  this  Promise  in 
Equity,  because  he  might  have  an  Action  on  the  Case.  Ibid.  380.  But  all  these  Resolu- 
tions "in  the  Common  Law  Courts  have  been  long  since  exploded,  and  the  constant 
Practice  otherwise.    Bonl  Judicis  est  ampliare  Justitiam.) 


936  COURTS  AND  THEIR  JURISDICTION  1 EQ.  CA.  ABR.  131. 

5.  A  liill  was  broiiplit  for  a  Discovery  against  an  Executor,  and  the  Executor  pressed 
for  a  Dismission,  because  the  Plaintiff  had  the  Effect  of  his  Suit,  »/?.  a  Discovery ;  but 
per  Cur',  as  to  a  Dismission  to  Law,  because  the  Plaintiff  liath  a  Discovery  here,  when 
this  Ck)urt  can  determine  the  Matter,  it  shall  not  be  a  Hand-maid  to  other  Courts,  nor 
lieget  a  Suit  to  be  ended  elsewhere  ;  and  therefore  retained  the  Bill.  iMich.  20  Car.  2 
[I074],  Barker  and  Dee,  2  Chan.  Ca.  200.  {Vide  Jesus  Colleger.  Bloom,  Ambl.  54. 
Ante,  75.) 

[131]  G.  If  A.  sues  in  Chancery  for  certain  Lands,  and  afterwards  sues  in  the 
Common  Pleas  for  the  same  Lauds,  the  Court  of  (ihanccry  will  grant  an  Jnjunction 
to  stay  his  Proceedings  in  the  Common  Pleas  till  the  Matter  is  heard  in  Chancery.  [Bill 
r.  Body,]  Carys  Rep.  70. 

(Tlie  Practice  is  either  to  dismiss  his  Bill,  or  oblige  him  to  make  liis  Election.) 

7.  If  a  Man  has  liis  Election  to  proceed  at  Law,  or  in  Equity,  and  tlie  Bill  is  for 
Land  and  mesne  Profits,  he  may  elect  to  proceed  in  an  Ejectment  at  Law  for  the  Posses- 
sion ;  and  in  Equity  upon  the  Account ;  because  at  Law  he  can  recover  Damages  for 
the  mesne  Profits,  from  the  Time  only  of  the  Entry  laid  in  the  Declaration.  Anon. 
1  Vern.  105. 

8.  Equity  will  not  suffer  a  Penalty  to  be  demanded,  if  the  Party  will  perform  that 
for  the  Non-pftrformance  of  which  the  Penalty  is  given.    ]  Ilele  v.  llele,]  2  Chan.  Ca.  88. 

9.  Equity  will  not  assist  a  Forfeiture  (S.  P.  in  the  Case  of  Brian  and  Acton,  Eq. 
Ca.  Ahr.  Part  2  ['(]).  Vide  2  Vern.  127.  Wlien  a  Parson  brings  a  Bill  for  I'ithes,  he 
must  wave  the  Forfeiture.     [Anonymous,]  1   Vern.  00. 

*  10.  The  Bill  was  at  the  Relation  of  several  Freemen  of  the  Weavers  Company, 
against  the  Defendants  and  other  Bailifs,  Wardens  and  Assistants  of  the  said  Com- 
pany, setting  forth  their  Incorporation  tempore  H.  2,  but  that  the  Freemen  being 
imposed  upon,  and  abused,  by  the  governing  Part  of  tlie  Corporation,  had  a  further 
Charter  and  Rules  granted  them  tempore  Car.  1,  but  that  the  Defendants  had  been 
guilty  of  many  Breaches  and  Violations  of  their  Charters,  and  had  oppressed  the  Free- 
men, dx.,  and  mentioned  some  Particulars;  and  for  a  Discovery  of  the  rest,  and  that 
they  might  be  decreed  for  the  future  to  observe  the  Charters,  and  to  have  an  Account 
of  the  Revenue  of  the  Corporation  which  the  Defendants  had  mis-spent,  dx.,  was  the 
End  of  the  Bill ;  to  which  the  Defendants  deuuirred  ;  because  as  to  part  of  the  Bill, 
it  was  to  subject  them  to  Prosecutions  at  Law,  and  to  a  Quo  Vt'arranto  :  And  as  to  the 
other  Parts,  the  Plaintifls  had  Remedy  by  Mandamxis,  Information,  or  otherwise, 
and  not  here ;  and  of  the  same  Opinion  was  Ld.  K.,  who  said  it  would  usurp  too  much 
on  the  King's  Bench ;  and  that  he  never  lieard  of  any  Precedent  for  such  a  Case  as 
this,  and  so  allowed  the  Demurrer.  Mich.  1705,  Attorney  General  and  Reynolds 
<&  aV. 

*  11.  If  a  Trustee  does,  by  Fraud  and  Combination  with  the  Cesiuy  qm  Trust, 
endeavour  to  evade  any  penal  Law,  as  the  Statute  of  Simony,  dr.,  under  Pretence 
that  a  Trust  is  only  cognizable  in  Equity,  and  that  Equity  should  not  assist  a  Penalty 
or  Forfeiture,  yet  Chancery  will  aid  remedial  Laws,  and  not  suffer  its  own  Notions 
to  be  made  use  of  to  elude  any  beneficial  Law.  Pasc.  1700,  Attorney  General  and 
Uindley.     (Vide  Attorney  (icneral  r.  Hesketh,  2  Vern.  549.) 

*  12.  The  Plaintiff  brought  her  Bill  to  have  an  Account  of  the  Real  and  Personal 
Estate  of  her  late  Husband,  and  to  have  Satisfaction  thereout  for  Defect  of  Value 
of  her  Jointure-Lands,  which  he  covenanted  to  be  and  to  continue  of  such  Value ; 
The  Defendants  insisted  it  was  a  Matter  properly  triable  at  Law,  and  she  ought  to  be 
sent  there  to  try  it ;  for  if  she  were  damnified,  this  Court  could  not  assess  Damages  ; 
but  Ld.  Chan,  said,  The  Master  might  inquire  into  it  well  enough  ;  and  therefore 
sent  it  to  him  to  examine  and  report,  and  said,  if  he  found  there  were  any  Difficulties 
in  it,  he  could  send  it  to  be  tried  afterwards.     Mich.  1729,  Hedges  and  Ererard. 

[132]  *  13.  A  Devisee  of  Lands  being  in  Possession  of  them,  brings  a  Bill  to  prove 
the  Will,  and  prays  Rehef  ;  the  Heir  brings  on  the  Cause  ad  requisitionem  iJeftis,  and 
insists  the  Bill  ought  to  be  dismissed,  because  no  Merit  for  a  voluntary  Devisee,  where 
no  Debts  or  Legacies  are  to  be  paid,  to  have  a  Decree  against  the  Heir  ;  but  the  Master 
of  the  Rolls  said,  It  is  the  Business  of  this  Court  to  quiet  Possessions  :  and  gave  the 
Defendant  a  Year  to  try  the  Validity  of  the  Will,  and  then  to  resort  back  to  the  Court. 
Hil.  1702,  V^'oodgaie  and  Woodgate. 

14.  The  Plaintiff's  Father  married  Sir  James  Langham's  only  Daughter,  and 
upon  the  Marriage  Articles  were  entered  into  between  the  Defendant  and  the  Plaintiff's 
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Father,  by  which  the  Defendant  covcnant.s  that  lie  would,  within  .six  Montlis  after 
the  Jlairiage,  pay  the  Plaintiflf's  Father  £10,000,  and  that  his  Executrix  should  pay 
him  £10,000  witliin  six  Months  after  his  Death  ;  and  the  Plaintiff's  Father  covenanted 
to  make  the  Wife  a  Jointure  of  £1.500,  but  no  Covenant  for  making  any  Settlement 
upon  the  Children  :  The  Marriage  took  Effect,  and  the  Defendant  paid  the  £10,000 
and  the  Jointure  was  made,  and  both  the  Plaintiff's  Father  and  Mother  being  dead, 
and  the  Defendant  being  grown  very  old,  and  having  married  a  fourth  Wife,  the 
Plaintiff,  his  Grandson,  brought  this  Bill,  pretending  that  the  Defendant  was  grown 
very  weak  in  his  Understanding,  and  wholly  influenced  by  his  Wife,  and  it  was  greatly 
feared  would  spend  or  make  away  his  Estate,  and  not  leave  wherewithal  to  pay  the 
£10,000  at  his  Death  ;  and  therefore  to  have  the  Money  paid  presentlj-,  the  Defendant 
having  an  Allowance  of  the  Interest,  or  at  least  that  he  might  have  better  Security 
t9  pay  it  when  it  became  due,  was  the  Rill  :  The  Defendant  swore  by  his  Answer, 
that  on  the  Marriage-Treaty  no  other  Security  was  insisted  upon  but  the  Covenant ; 
and  that  if  there  was,  he  would  not  have  consented  to  it ;  and  though  it  was  insisted 
upon,  that  this  was  like  the  Case  of  Executors,  who  are  every  Day  compelled  to  give 
Security  for  the  Payment  of  Legacies  payable  at  a  future  Day ;  yet  Ld.  Chan,  dis- 
missed the  Bill,  and  said,  That  to  do  it  here  would  be  to  alter  the  Terms  of  the  Agree- 
ment ;  and  that  though  this  Court  had  Authority  to  compel  Executors  to  give  Security, 
yet  it  was  because  they  were  considered  as  Trustees  for  the  Legatees,  and  no  Agreement 
one  way  or  other.  Hil.  1098,  Earl  of  Warringtan  and  Sir  James  Langham.  But 
upon  an  Appeal  to  the  House  of  Lords  the  Matter  was  compromised.  {Prec.  in  Chan. 
89,  S.  C.) 

*1.5.  The  Plaintiff  having  recovered  Judgment  against  J.  S.  (but  no  writ  of  Execu- 
tion sued  out)  supposing  some  p;irticular  Effects  of  J.  S.'s  to  be  in  the  Defendant's 
Hands,  brought  a  Bill  to  discover  them,  in  order  to  subject  them  to  his  Judgment. 
The  Defendant  demurs,  because  there  is  no  Equity  to  compel  such  a  Discovery,  and 
no  such  Bill  would  lie  against  the  Debtor  himself,  much  less  against  a  third  Person. 
Ld.  K.  seemed  to  agree  it  would  not  lie  against  the  Debtor  himself,  nor  to  have  a  general 
Discovery  from  a  third  Person,  but  only  for  particular  Things,  as  this  Bill  was  ;  and 
over-ruled  the  Demurrer.  Mich.  1705,  Taylor  and  Hill.  Vide  Bills  of  Discovery, 
Title  Bill  [1  Eq.  Ca.  Abr.  75]. 

[133]  1^-  The  Court  of  Chancery  may,  by  a  Bill  in  Equity,  set  aside  Letters  Patent 
obtained  by  Fraud.     Attorney  General  versus  Vernon,  1  Vern.  277. 

17.  If  a  Conveyance  be  gained  indirectly,  though  it  be  by  Deed  and  Fine,  yet 
a  Court  of  Equity  can  relieve  against  it :  Resolved  Mich.  1693,  Vi'oodhouse  and 
Brayfield,  2  Vern.  307. 

*18.  A  Bill  was  brought  to  have  a  Will  set  aside,  being  obtained  by  Fraud  and 
Circumvention  ;  and  Ld.  Chan,  was  clear  of  Opinion,  that  a  Will  may  in  Equity  be 
set  aside  for  Fraud  or  Circumvention.  Mich.  1700,  Welby  and  Thornagh.  {Prec. 
in  Chan.  123,  2  Eq.  Ca.  Abr.  242,  S.  C.) 

*19.  But  it  has  since  been  decreed  in  the  House  of  Lords,  that  a  Will  of  a  Peal 
Estate  could  not  be  set  aside  in  a  Court  of  Equity  for  Fraud  or  Imposition,  but  must 
first  be  tried  at  Law  on  deiisavit  rel  non,  being  Matter  proper  for  a  Jury  to  inquire 
into.     28  July  1728,  Bramsbey  and  Kerridge.     (Post  406,  2  Eq.  Ca.  Abr.  767,  S.  C.) 

(C)  Concerning  the  Jurisdiction  of  Chancery  in  Foreign  Parts. 

1.  If  there  are  two  Jointenants  of  Lands  which  lie  in  Ireland,  and  one  of  them 
prefers  a  Bill  for  an  Account  of  the  Profits,  and  for  a  Partition  of  the  Lands,  the  Bill 
will  be  good  as  to  the  Profits  which  are  in  the  Personalty,  but  not  so  as  to  the  Partition, 
which  is  in  the  Piealty  ;  for  a  Commission  to  make  Partition  cannot  be  awarded  into 
Ireland.     Hil.  27  Car.  2  [1G76],  Cartwright  and  Pettus,  2  Chan.  Ca.  214. 

Chancery  will  not  grant  an  Issue  to  try  Oie  Validity  of  a  Vtill  of  Lands  lying  in 
the  American  Colonies,  such  a  Will  is  not  triable  in  Westminster  Hall.  Pike  t'.  Hoare, 
Ambl.  428. 

2.  A.  obtains  an  Annuity  or  Rent-Charge,  charged  on  certain  Lands  of  B.'s  in 
Irelavd  ;  B.  suggesting  some  fraudulent  Practice  here  in  London,  in  ditaining  it, 
exhibited  his  Bi If  against  A.  who  was  in  England,  to  be  reheved  ;  A.  pleaded  to  the 
Jurisdiction  of  the  Court,  the  Land  lying  in  Ireland;  but  the  Plea  was  over-ruled, 
and  he  was  ordered  to  pay  Costs  for  endeavouring  to  oust  the  Court  of  its  Jurisdiction  : 

C.  I.— 30* 
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Per  Nollingham,  C.  Mich.  1682,  Earl  of  Arglasse  and  Muschamp,  1  Vern.  lb.— Ibid. 
135,  S.  C.  and  the  former  Resolution  affirmed  by  Nf/rth,  Ld.  K.,  upon  a  Rehearing, 
who  said,  That  the  Ohjection,  that  the  Court  could  not  .sequester  the  Lands  in  Ireland, 
was  of  httie  Weight,  for  that  it  did  not  appear  but  that  the  Defendant  liad  other  Lands 
in  Enciland,  which  would  be  subject  to  a  Sequestration.  ( Vide  [Ardglasse  v.  Muschamj)] 
1  Vern.  237.) 

3.  So  where  a  Bill  was  exliibited  against  A.  to  answer  a  Contract  made  of  Lands 
that  lay  in  Ireland ;  and  though  the  Lands  lay  in  Ireland,  and  the  Title  was  under 
the  Act  of  Settlement  there,  yet  a  Ne  exeat  Regnum  was  granted,  and  Process  against 
him  to  answer ;  and  when  he  afterwards  went  into  Ireland  without  answering,  he 
was  sent  for  by  special  Order  from  the  King,  and  made  to  answer  the  Contempts, 
and  to  abide  the  Justice  of  the  Court.  Archer  and  Preston  cited  by  Ld.  Chan.  [Ard- 
glasse V.  Muschamp]  1  Vern.  77,  135. 

So  Lord  Hardwicke  decreed  a  Specific  Performance  of  Article.^,  executed  in  England, 
concerning  the  Boundaries  of  two  Provinces  part  of  the  British  Colonies  in  America. 
Penn  v.  Baltimore,  1  Ve.s.  444. 

4.  If  a  Trustee  lives  in  .RHr//((»u/,  the  Chancery  here  may  decree  the  Trust,  thoigh 
the  Lands  lie  in  Ireland  ;  although  it  was  objected,  first,  That  in  this  Ca,se  there  had 
been  two  Judgments  in  the  Courts  of  Law  in  Ireland,  and  three  Bills  in  Equity  ;  2dlij, 
That  the  Trustee  came  here  occasionally,  and  that  it  would  be  unreasonable  to  keep 
him  from  his  Concerns  to  attend  this  Suit ;  3dly,  That  the  Case  arises  upon  Facts 
jiroperly  triable  in  Ireland,  viz.  Whether  [134]  Cestuy  que  Trust  were  the  same  Person 
who  died  in  Rebellion  which  was  twice  tried  before  in  Ireland,  and  found  against 
the  Plaintiff ;  ithly.  That  this  Case  depends  on  the  Construction  of  the  Act  of  Settle- 
ment in  Ireland.  But  these  Objections  were  over-ruled,  the  Proof  being  full  as  to  the 
Identity  of  the  Person  ;  two  Chief  Justices  concur  with  Ld.  Chan,  that  the  Judges 
here  were  proper  Expositors  of  the  Irish  Laws.  Mich.  1686,  Earl  of  Kildare  and 
.Sir  Morrice  Eustace  and  Fitzgerald,  1  Vern.  405,  419. 

5.  The  Bill  was,  that  the  Defendant  might  redeem  a  Mortgage  of  the  Lsland  of 
Sarke.  or  be  foreclosed  ;  tlie  Defendant  pleaded  to  the  Jurisdiction  of  the  Court,  that 
the  Island  was  Part  of  the  Duchy  of  Normandy,  and  had  Laws  of  their  own,  and  were 
under  the  Jurisdiction  of  the  Courts  of  Guernsey  ;  but  the  Plea  was  over-ruled,  because 
the  Mortgage  was  of  the  whole  Island,  and  for  that  the  Defendant  was  served  here  ; 
for  JEquitas  agit  in  Personam.  Pasc.  1705,  Toller  and  Carteret.  1  Vern.  494,  vide 
[Athol  r.  Derby]  1  Chan.  Ca.  221,  where  it  is  said  by  Serjt.  Maynard,  that  Court  could 
not  by  Decree  bind  the  Isle  of  Man,  it  being  out  o/  the  Power  of  any  Sheriff.  (But 
an  Appeal  lies  before  the  King  in  Council  from  a  Decree  in  the  Isle  of  Man.  Vide 
the  Case  of  Cristian  and  Corren,  En.  Ca.  Abr.  Part  2  [81,  244].) 

In  tJie  Case  of  a  Devise  of  South-Sea  Stock  to  the  Provost,  &c.,  of  Edinburgh,  to  be 
applied  to  the  Maintenance  of  poor  Labourers  in  Edinburgh,  dx..  Lord  Hardwicke, 
Chancellor,  v;as  of  opinion  that  he  could  not  give  any  Directions  as  to  the  Distribution 
of  the  Money,  that  belonging  to  another  Jurisdiction,  that  is  to  some  of  the  Courts  in 
Scotland  :  and  therefore  directed  the  Stock  to  be  transferred  to  such  Persons,  as  the 
Provost,  d'c,  should  appoint,' to  be  applied  to  the  Trusts  in  the  Will.  Provost,  &c.,  of 
Edinburgh  v.  Aubery,  Ambl.  236. 

(D)  Concerning  the  Jurisdiction  of  the  Court  of  Equity  in  the  Exchequer,  and 

HOW  IT  interferes  WITH  CHANCERY. 

1.  If  a  Cause  has  been  heard  in  the  Exchequer,  and  two  several  Trials  directed, 
vis.  Will  or  no  Will,  and  in  both  a  Verdict  is  for  the  Plaintiff  ;  and  yet  the  Court  dis- 
misseth  the  Bill,  but  without  Prejudice  in  Law  or  Equity;  the  Plaintiff  by  an  original 
Bill  in  Chancery  may  have  Relief  for  those  Matters.     [Anonymous,]  1  Chan.  Ca.  155. 

2.  A  Bill  was  exhibited  in  Chancery  concerning  Tithes  and  Bounds  of  a  Parish, 
which  proceeded  to  Answer  and  Replication  ;  then  the  Plaintiff  exhibited  another 
Bill  in  the  Exchequer,  and  his  Witnesses  were  examined,  and  now  proceeds  again  in 
Chancery,  and  replies  ;  the  Defendant  pleaded  the  Proceedings  and  Examination  in 
the  Exchequer,  and  ruled  good,  as  to  the  Examination  of  the  same  Matters,  which 
being  examined  to  there,  were'not  to  be  examined  in  Chancery.  [King  v.  Brownlow,] 
Ibid.  233. 

3.  A  Mortgagee  brought  a  Bill  in  the  Exchequer  to  foreclose;  the  Mortgagor 
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exhibited  a  Bill  in  Chancery  to  redeem,  to  which  the  Mortgagee  pleaded  the  former 
Bill  depending  in  the  Exchequer,  and  the  Plea  was  over-ruled  with  Costs  ;  though 
it  was  urged,  that  if  the  Deputy  Remembrancer  should  take  the  Account  one  Way, 
and  a  Master  here  should  lake  it  another,  it  would  breed  Confusion  ;  and  that  if  this 
Court  should  be  of  Opinion,  that  there  ought  to  be  no  Redemption,  and  the  Exchequer 
should  decree  a  Redemption,  the  Jurisdictions  would  clash  :  But  j>er  North,  Ld.  K., 
the  Exchequer,  though  an  ancient  Court  of  Equity,  yet  is  but  a  private  Court,  and 
its  Jurisdiction  properly  was  only  for  getting  in  the  King's  Revenue,  and  for  the  King's 
Officers,  and  they  ought  to  keep  within  their  proper  bounds  ;  and  if  there  should 
happen  any  of  the  Inconveniences  mentioned,  there  are  several  Precedents,  that  In- 
junctions have  gone  to  the  Exchequer  in  such  Cases.  HiL  1683,  Earl  of  Newbourgh 
and  Wren,  1  Vern.  220.  {Vide  Coysgarne  v.  Jones,  Ambl.  G13.  And  Ld.  K.  said, 
This  Court  must  deny  Justice  to  none,  and  a  Plaintiff  has  a  Liberty  to  commence 
his  Suit  in  what  Court  he  thinks  fit;  and  that  Chancery  was  the  highest  Court  of 
Equity,  and  declared  his  Opinion  to  be,  that  in  any  Case,  if  the  Mortgagor  exhibited 
a  Bill  to  redeem  in  the  Exchequer,  that  the  Defendant  there  should  be  at  Liberty  to 
exhibit  a  Bill  to  foreclose  in  this  Court.     Ibid.  221,  in  S.  C.) 

[135]  *  4.  A  Decree  was  obtained  in  the  Exchequer  against  two  of  the  Inhabitants 
of  Bridgenorth,  to  establish  a  Custom  for  all  the  Inhabitants  there  to  grind  at  the 
King's  Mills  ;  and  this  Decree  was  had  without  any  Trial,  and  afterwards  affirmed 
in  the  House  of  Peers  ;  and  now  this  Bill  was  brought  in  Chancery  by  other  Inhabitants 
of  Bridgenorth,  to  prevent  Multiplicity  of  Suits,  and  to  examine  Witnesses  in  jier]i€tiiam 
rei  Mevioriam,  and  to  discover  Evidences  in  the  Defendant's  Hands  ;  and  in  the  Bill 
they  deny  that  there  is  any  such  Custom  for  Grinchng,  dr.,  and  alledge,  that  the  former 
Decree  in  the  Exchequer  was  obtained  by  Collusion,  and  that  the  Defendants  would 
not  bring  any  Actions  at  Law,  till  the  Plaintiff's  Witnesses  were  dead  ;  and  they  like- 
wise pray  a  Discovery,  whether  the  Inhabitants  in  new  Foundations,  as  well  as  old, 
are  obliged  to  grind  at  the  King's  Mills.  To  this  Bill  the  Defendants  pleaded  the  former 
Decree  in  theExchequer,and  Affirmance  in  the  House  of  Peers  in  Bar,and  also  demiuTed 
to  the  Bill,  but  had  not  as  was  affirmed,  denied  the  Collusion  charged  by  the  Bill  : 
And  the  Court  held,  that  the  Tenor  of  the  Bill  was  directly  to  question  the  Justice  of 
the  former  Decree,  and  that  the  Charge  of  Collusion  need  not  be  answered,  being  only 
inserted  to  give  the  Court  Jurisdiction  ;  and  if  there  was  any  Redress,  it  must  be  by 
Application  to  the  House  of  Peers,  Mich.  1G99,  Jay  d  al'  and  Braine. 

5.  The  Plaintiffs,  as  Assignees  under  a  Statute  of  Bankruptcy,  pray  an  Account 
of  the  Estate  of  Hind  the  Bankrupt,  seized  by  the  Defendants  on  Pretence  of  Debts 
owing  to  the  King,  by  Virtue  of  several  Extents  sued  out  for  that  Purpose,  viz.  one 
original  Extent  for  the  King,  and  two  other  Extents  in  Aid  by  the  Defendants,  who 
were  Farmers  of  the  Excise  ;  it  being  objected  tlrnt  this  jMatter  was  properlj'  cognizable 
in  the  Court  of  Exchequer,  which  was  tlie  Iving's  Court  of  Revenue  ;  and  that  this 
Court  would  not  examine  what  was  the  Quantum  of  the  Debt  due  to  the  King, 
or  how  far  the  Extents  were  necessary  :  The  Ld.  K.  allowed  the  Objection,  and 
dismissed  the  Bill  ;  and  as  to  the  Precedents  which  had  been  produced  where  this 
Court  had  held  Plea  in  like  Cases,  he  said  they  did  not  come  up  to  this  Case  ;  for  in 
the  Case  of  Capel  and  Brewer  (1  Vern.  469),  tlie  Defendant,  who  sued  the  Extent  in 
Aid.  confessed  by  Answer  he  had  sufficient  of  his  own  Estate  to  pay  the  King's  Debt ; 
and  in  the  Case  of  C'hoimly  and  Sturt,  it  appeared  to  be  a  fraudulent  Contrivance  by 
an  Extent  in  Aid,  to  gain  a  Preference  to  a  Debt  of  an  inferior  Nature.  Pasc.  1701, 
Broivn  and  Trant.  2  Vern.  426. 

Tlie  Court  of  Exclieqiier,  as  a  Court  of  Equity,  does  not  seem  to  give  to  any  Person 
the  Privilege  of  being  sued  there.  Vide  Mitford  on  the  Pleadings  in  Chancery,  2d 
ed.  133,  in  not. 


(E)  How  FAR  Chancery  will  exert  a  Jurisdiction  in  Matters  cognizable  in  the 
INFERIOR  Courts,  as  the  Ecclesiastical  Courts,  University-Courts,  Chester, 
Durham,  &e. 

1.  If  A.  and  B.  are  made  Executors,  and  both  prove  the  Will,  but  A.  only  acts  as 
Executor,  and  dies,  leaving  his  Wife  Executrix,  and  a  Legatee  sues  B.  in  the  Spiritual 
Court,  he  being  liable  there  by  his  joining  in  the  Probate  of  the  Will :  yet  [136]  /vr  Ld.  K. 
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the  Judgments  of  the  Ecclesiastical  Courts  are  as  well  subject  to  the  Equity  of 
this  Court  as  the  Judgments  at  Law  ;  and  he  inclined  to  give  Relief  in  this  Case,  the 
Party  being  without  Remedy  by  Appeal  ;  for  the  Delegates  are  to  judge  according 
to  the  flccJesiastical  Laws.  I'asc.  23  Car.  2  [1671],  Vanbrovgh  and  Cock,  1  Chan. 
Ca.  200. 

2.  If  an  Infant  Legatee  sueth  in  the  Ecclesiastical  Court,  and  afterwards  in  Chancery, 
tlie  Suit  depending  in  the  Ecclesiastical  Court  cannot  be  pleaded  in  Bar;  for  there 
is  no  such  Security  for  the  Infant's  Advantage  as  here,  especially  as  to  Interest  and 
bringing  in  an  Account.     Hil.  ;j3  Car.  2  [1(>82J,  Howell  iind  Waldron,  2  Chan.  Ca.  85. 

3.  A  Bill  was  brouglit  to  have  Distribution  of  an  Intestate's  Plstate,  according  to 
the  Statute  22  Car.  2,  to  which  the  Defendant  pleaded,  tliat  the  Ordinary  is  made 
Judge,  and  appointed  to  take  Security,  and  that  the  Plaintiff  ought  not  to  sue  liere  ; 
but  Ld.  Chan,  over-ruled  the  Plea.  Pasc.  34  Car.  2  [1682],  Farnjdin  and  Green,  Ibid. 
95.    (2  Vent.  362,  S.  P.) 

4.  The  Widow  in  the  Spiritual  Court  set  up  a  Procurator  for  her  Children,  the 
Infants,  and  gets  her  Account  passed  there,  and  each  Cliild's  Propoition  ascertained 
there,  and  Distribution  decreed  :  and  on  giving  new  Security,  got  the  old  Security 
discharged  ;  but  the  Court  without  Regard  to  the  Proceedings  in  tlie  Spirit\ial  Court, 
decreed  an  Account  of  the  whole  Estate.     Pasc.  1688,  Bis.tell  and  Axtdl.  2  Vern.  47. 

5.  If  there  be  Fraud  in  obtaining  a  Will  relating  only  to  a  Personal  Estate,  let  the 
Fraud  be  ever  so  apparent ;  yet  it  is  not  examinable  in  Chancery  after  the  Will  is  proved 
in  the  Spiritual  Court,  and  so  long  as  that  Probate  is  in  Force.  Archer  and  Mosse, 
Ibul.  8. 

6.  A  Will  of  a  Personal  Estate  obtained  by  Fraud,  and  by  getting  the  Party  to  swear, 
that  it  shoukl  not  be  revoked  ;  yet  after  Prol)ate  in  the  Spiritual  Court  is  not  to  be 
controverted  in  Equity  ;  but  if  a  Party  claiming  under  such  Will  comes  for  any  Aid 
into  Equity,  lie  shall  not  have  it.     A'elson  and  Oldpeld,  Ibid.  76. 

7.  If  the  Plaintill  exhibits  his  Bill  to  be  relieved  touching  some  Lands  in  Cornwall, 
and  the  Defendant,  being  Head  of  Exeler  College  in  Oxford,  pleads  the  Privilege  of 
the  University  of  Orfi/ril,  and  that  he  ought  to  be  sued  in  the  Vice-Chancellor's  Court 
in  Oxford  only,  liis  Plea  ^^•ill  be  over-ruled  ;  for  Matters  of  Freehold  are  excepted  out 
of  their  Charter  ;  and  their  Court  can,  at  best,  liave  but  a  lame  Jurisdiction  as  to  Lands 
in  Cormvall.     Hil.  36  Car.  2  [1685],  Stepliens  and  Dr.  Berry,  1  Vern.  212. 

8.  The  Plaintiff  sets  forth  in  liis  Bill  a  Contract  under  Seal  with  the  Defendant, 
for  making  a  Lease  of  certain  Lands  in  Middlesex,  and  prays  an  Execution  of  the 
Agreement ;  to  which  the  Defendant  pleaded,  that  he  was  Head  of  a  College  in  Oxford, 
and  sets  forth  the  Charters  of,  dx.,  impowering  the  University  to  inquire  and  procee^l 
in  all  Pleas  and  Quarrels  in  Law  and  Equity,  dr..  and  concluded  to  the  Jurisdiction 
of  the  Court ;  but  the  Plea  was  over-ruled  ;  first.  Because  the  Charter  ought  properly 
to  be  extended  to  Matters  at  Common  Law  only,  or  to  Proceedings  in  Equity  which 
might  arise  in  such  Cases,  and  not  to  mere  Matters  of  Equity,  which  are  originally 
such,  as  to  execute  Agreements  in  Specie  :  2dly,  Conuzance  of  Pleas  is  never  to  be 
allowed  unless  the  inferior  Jurisdiction  can  give  Remedy  ;  here  they  can  [137]  only 
excommunicate  or  imprison,  but  cannot  proceed  to  Sequestration  of  the  Lands  in 
Middlesex.     Hil.  36  Car.  2  [1685],  Draper  and  Dr.  Croirlher,  2  Vent.  362. 

9.  A  Claim  of  Privilege  cannot  be  put  in  by  Writing,  but  it  must  be  by  way  of 
Plea,  but  it  need  not  be  on  Oath.  1  Clian.  Ca.  237.  The  Privilege  of  any  inferior 
Court  cannot  be  objected  to  at  Hearing,  but  must  be  pleaded.  Trelawneij  v.  \Villiams, 
2  Vern.  483. 

10.  A  Man  cannot  sue  in  the  Chancery  at  Chester  for  a  Thing  which  in  Interest 
concerns  the  ('hancellor  there  ;  because  lie  cannot  be  his  own  Judge,  and  therefore 
he  may  in  this  Case  sue  in  the  Chancery  of  England  ;  otherwise  there  would  be  a 
Failure  of  Right.    Sir  John  Egerton  and  Lord  Derby,  12  Co.  113. 

11.  If  a  Man  hath  cause  to  complain  in  Equity  of  a  Matter  arising  within  the 
County  Palatine  of  Chester  ;  if  the  Defendant  lives  out  of  the  County  Palatine,  he  may 
be  sued  in  the  Chancery  here,  or  otlierwise  there  would  be  a  Failure  of  Justice  ;  for 
Proceedings  in  Equity  binding  the  Person  only,  if  the  Person  lives  out  (jf  the  Juris- 
diction of  the  Chamberlain  of  Chester,  there  caii  be  no  Relief  there.     Ibid. 

12.  A  Bill  was  exhibited  to  have  an  Account  of  the  Profits  of  Lands  which  the 
Defendant  had  received  on  Trust  for  the  Plaintiff  during  his  Minority,  and  for  Money 
received  on  Bonds  belonging  to  the  Plaintiff,  and  for  Writings,  &c.    The  Defendant 
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pleaded,  that  the  Lands  lay  in  Cheshire,  and  that  he  lived  in  Cheshire  in  the  County 
Palatine  of  Chester,  and  therefore  not  witliin  the  Jurisdiction  of  this  Court ;  ani 
though  Precedents  were  ordered  to  be  searched,  and  on  View  of  tliein  a  Master  certified, 
that  the  Privilege  of  the  Counties  Palatine  was  allowable  between  Parties  dwelling 
in  the  same  County,  and  for  Lands  there  ;  yet  the  Plea  was  over-ruled.  Hil.  14  Car. 
2,  Edgworth  and  Davies,  1  Chan.  Ca.  40.  (2  Freem.  155,  1  Juln,  14  Car.  2  [10021 
S.  G.  and  P.)  ^  L         J 

13.  Bill  to  bring  in  one  that  lived  out  of  the  Jurisdiction  of  London,  to  come  in 
and  give  Security  for  the  Orphan's  Portions  according  to  the  Custom  of  the  City  : 
Ld.  K.  decreed  Plaintiffs  to  try  the  Custom.  Mayor  and  Aldermen  of  London  and 
Slaughter,  Ibid.  203. 

Chancery  will  not  entertain  a  Bill  against  the  Bencliers  of  an  Inn  of  Court,  relative 
to  a  Renewal  of  a  Grant  of  Chambers.  Such  Matters  are  subject  to  the  Jurisdiction 
of  the  Judges.  Cunningham  v.  Wegg,  2  Bro.  Chan.  Ca.  241,  and  Vide  Hart's  Case 
Dougl.  339. 


[138]  CAP.  xxn. 

Creditor  and  Debtor. 


(A)  Where  there  is  a  Provision  by  Deed  or  Will  for  Payment  of  Dehte,  what  Debts 

shall  be  paid. 

(B)  The  Order  and  Manner  in  which  Debts  shall  bo  paid,  or  what  Precedence  one 

kind  of  Debt  shall  have  over  another  in  Equity. 

(C)  What  shall  be  a  good  Payment,  to  whom  and  at  what  Time. 

(D)  Where  Debts  of  a  different  Nature  are  due,  and  a  general  Payment  is  made,  to 

which  Debt  shall  it  be  applied. 

(E)  Wliat  Conveyance  or  Disposition  shall  be  fraudulent  as  to  Creditors. 

(A)  Where  there  is  a  Provisiox  by  Deed  or  Will  for  Payment  of  Debts,  what 

Debts  shall  be  paid. 

1.  If  A.  makes  a  Deed  of  Trust  of  Lands  for  Payment  of  his  Debts,  to  take  Effect 
after  his  Death,  and  the  Words  of  the  Deed  are.  Monies  owing  by  him,  and  a  Schedule 
is  annexed  to  the  Deed,  wherein  Mention  is  made  of  £1000  to  A.  and  £500  owing  to 
B.  and  then  there  is  this  Item,  viz.  The  Sum  of  £3000  owing  to  other  Persons  ;  this 
Deed  shall  not  be  construed  to  charge  the  Lands  with  Debts  contracted  afterwards, 
though  they  exceed  not  the  Sum  mentioned  in  the  Schedule.  Decreed  Hil.  1681, 
Purefoy  and  Purefoy,  1  Vern.  28. 

2.  A.  had  a  Demand  of  £.500  against  B.  and  had  run  it  up  to  £2700  and  obtained 
a  Decree  for  it  in  Chancery,  from  which  B.  appealed  to  the  House  of  Lords,  where  the 
Decree  was  affirmed  :  It  was  observed,  that  B.  at  the  pronouncing  this  Decree  in  the 
House  of  Lords,  fell  down  in  a  Swoon,  and  within  a  Week  afterwards  died  as  supposed, 
of  Grief ;  but  he  first  got  a  Petition  answered,  for  a  Rehearing,  and  in  his  Sickness 
devised  ail  his  Lands  for  the  Payment  of  his  Debts  ;  and  Ld.  K.  said,  That  this  could 
not  be  in-[139]-tended  a  Provision  for  A.'s  Demand,  which  he  denied  upon  Oath,  and 
in  wlaich  he  died  a  Martyr  ;  however  at  length  decreed,  that  after  all  Debts  upon 
simple  Contract  were  paid,  A.  should  come  in  and  be  paid  his  Debt,  if  he  could  find 
Assets.  Hil.  1082,  Norden  and  Norden,  1  Vern.  142.  [Hollis  v.  Carr,|  Ibid.  431, 
S.  0.  cited,  and  said  to  be  adjudged  by  Ld.  K.  North,  not  to  lie  within  the  Intent  of 
the  Provision  for  Payment  of  the  Testator's  Debts. 

3.  A  Man  devised  his  Lands  for  the  Payment  of  his  just  Debts;  the  Testator, 
whilst  a  Student  at  Cambridge  (but  of  Age), "had  by  Surprise  been  prevailed  upon  to 
give  a  Covenant  for  Payment  of  a  Portion  to  his  Sister  ;  but  he  afterwards  contesteil 
this  Debt ;  and  though  he  was  decreed  to  levy  a  Fine  to  subject  Lands  for  the  Pay- 
ment of  it,  yet  he  refused  so  to  do  :  Per  Cur'',  Tliis  being  a  just  Debt,  shall  be  paid, 
though  not  perhaps  within  the  Intent  of  the  Provision.  Decreed  Hil.  168(5,  Lard 
Hollis  and  Lady  Carr,  1  Vern.  431. 

4  If  one  by  Will  or  Deed  subject  his  Lands  to  the  Payment  of  liis  Debts,  Debts 
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barred  by  the  Statute  of  Limitations  shall  be  paid  ;  for  they  are  Debts  in  Equity,  and 
the  Duty  remains;  the  Statute  hatli  not  extinguished  that,  though  it  hath  taken 
away  tlie  Remedy.     1  Salk.  154,  2  Vern.  141,  Uoslon  v.  Mill,  8.  P.  decreed. 

5.  A  Man  borrows  a  Sum  of  Money  on  tlie  Mortgage  of  a  Sliip,  and  covenants, 
that  wliatevcr  Money  tlie  Mortgagee  should  advance  for  Insurance  of  the  Ship  in  a 
Voyage  slie  was  then  about  to  make,  he  would  repay  ;  but  there  was  no  Covenant 
for  Repayment  of  the  Principal  Money  itself ;  the  Mortgagee  insures  the  Ship,  and 
the  Mortgagor  repaid  him  that  Money ;  then  the  Ship  proceeds  on  her  Voyage,  and 
returns  home  ;  and  being  afterwards  to  go  out  on  anotker  Voyage,  the  Mortgagee 
treated  with  a  Person  concerning  the  Insurance,  but  could  not  agree  for  the  Rate, 
and  thereupon  the  Ship  went  out  and  was  lost  in  the  Voyage  ;  and  now  between 
tlie  Mortgagee  and  the  Executors  of  the  Mortgagor,  the  Question  was,  whether  the 
Mortgagee  should  come  in  for  his  Principal  Money  as  a  Creditor  by  simple  Contract  ; 
and  it  was  argued  that  he  ought  not,  because  there  was  no  Covenant  for  Payment 
of  the  Mortgage-Money,  so  that  he  must  be  supposed  to  rest  liimself  on  the  Ship  only 
for  his  Security,  and  that  being  lost,  so  is  his  Money  too  ;  but  on  the  other  Side  it  was 
urged,  that  if  he  had  taken  no  Security  at  all  for  his  Money,  he  had  then,  without 
Question,  been  a  Creditor  by  simple  Contract ;  and  surely  the  taking  Security  ought 
not  to  put  him  in  a  worse  Condition,  especially  now  that  the  Security  being  lost  and 
gone,  his  Debt  rests  wholly  on  the  simple  Contract ;  and  of  the  same  Opinion  was 
Ld.  Chan.  Harcourl,  and  pronounced  his  Decree  accordingly  1713.  Thomas  and 
Terrerj  {Gilb.  Eq.  Rep.  110,  S.  C. ;  M.  1  Geo.  1  [1714]). 

6.  If  a  Man  seised  in  Tail  of  Lands,  of  which  there  is  a  Term  in  Trustees  to  attend 
the  Inheritance,  levies  a  Fine,  and  by  Deed  subjects  the  Land  to  a  Debt  of  £1000,  but 
declares,  that  after  the  Debt  paid,  the  Land  should  be  to  the  old  Uses,  and  after  devises 
the  Land  for  Payment  of  all  his  Debts,  tlie  Lands  shall  be  liable  to  all  his  Debts  in 
general.  Decreed  Mich.  1C82,  Turner  and  Givynn,  1  Vern.  99.  But  the  Reporter 
makes  a  Quwre,  for  it  seems  he  wtis  but  Tenant  in  Tail  of  the  Inheritance,  and  so  could 
not  charge  it  by  his  Will,  unless  it  be  intended  he  had  still  a  Power  of  doing  it  lodged 
in  liim  by  reason  of  the  Fine,  notwithstanding  he  had  de-[140]-clared  that  after  the 
Payment  of  the  £1000  it  should  go  to  the  former  Uses. 

*  7.  On  the  Marriage  of  the  Plaintiff  with  Edicard  Earl  of  Warwick,  in  1696, 
previous  thereto  a  Settlement  was  made  by  the  Earl  to  the  Use  of  two  Trustees,  for 
ninety-nine  Years,  if  the  Earl  and  Countess  should  so  long  jointly  live,  in  Trust,  out 
of  the  Rents  and  Profits  to  pay  to  tlie  Countess,  for  her  separate  and  Personal  Use,  by 
way  of  Pin-money,  £400  per  Ann.  Quarterly,  and  subject  thereto  that  and  the  rest 
of  the  Estate  was  to  the  Earl  for  Life  ;  Remainder  as  to  part  to  the  Countess  for  Life 
for  her  Jointure  :  Remainder  of  the  Whole,  as  the  said  Estates  should  determine 
to  the  Use  of  the  first  and  other  Sons  of  that  Marriage  successively  in  Tail  Male,  with 
Remainder  in  Fee  to  the  Earl;  the  Marriage  takes  Efl'ect,  and  July  1701,  the  Earl 
being  taken  ill  makes  his  Will,  whereby  he  charges,  as  far  as  he  was  able,  all  his  real 
Estate  with  the  Payment  of  his  Debts,  and  soon  after  dies,  leaving  only  one  Cliild, 
Ell  ward-Henry,  then  Earl  of  Warwick.  At  the  Time  of  his  Death  there  was  a  Year 
and  three-Quarters  of  the  Pin-money  in  Arrear,  and  he  was  likewise  indebted  to  several 
other  Persons  in  considerable  Sums  of  Money,  which  his  Personal  Estate  would  not 
mend  to  pay  and  satisfy  ;  and  there  being  no  Executor  named  in  the  Will,  the  Lady 
Eliz  Rich,  his  Sister,  as  principal  Creditor,  took  out  Administration  to  liim,  with  the 
Will  annexed  ;  and  nothing  but  the  Reversion  in  Fee  of  the  whole  settled  Estate  being 
in  his  Power  to  charge  mth  the  Payment  of  his  Debts,  this  Reversion  could  not  be 
affected  or  sold  during  the  Continuance  of  the  Estate  Tail,  as  it  was  liable  to  be  docked 
by  a  Recovery  by  the  Tenant  in  Tail ;  Earl  Edward-Henry  attained  his  Age  of  twenty- 
one  lears  in  1719,  and  soon  after  levied  a  Fine  to  the  Use  of  liimself  and  his  Heirs, 
and  in  1721  died  mthout  Issue  intestate  and  unmarried;  and  upon  his  Death  the 
Jistate  descended  to  the  Defendant ;  and  the  Plaintiff  the  Countess,  his  Mother,  took 
out  Letters  of  Administration  to  the  said  Earl  Edward-Henry ;  and  now  this  Bill 
was  brought  by  the  Countess  for  a  Satisfaction  of  the  said  Arrears  of  Pin-money,  and 
by  the  other  Creditors  of  Earl  Edward,  for  a  Satisfaction  of  their  Debts  ;  and  in  order 
^^^reto,  for  an  Account  of  the  Real  and  Personal  Estate  of  Earl  Edward  ;  and  that  if 
the  I  ersonal  Estate  were  not  sufficient,  that  the  same  might  be  paid  out  of  the 
Real  Estate,  which  now,  by  the  Failure  of  Issue  Male,  was  become  Assets,  according 
to  the  Will  of  Earl  Edivard.     It  was  insisted  upon,  for  the  Defendant,  that  the  Earl 
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and  Countess  living  together,  and  no  Demand  being  proved  to  be  made  of  these  Arrears 
of  Pin-money,  that  it  was  in  the  Nature  of  a  Present  of  them  to  the  Earl,  or  a  Waiver 
of  them,  and  that  at  mcst  in  such  Cases,  the  Court  never  allowed  more  than  a  Year's 
Arrear ;  because  it  was  impossible,  but  tliat  at  the  Husband's  Death  some  Arrears 
must  be,  unless  tliey  were  always  paid  punctually  at  the  Day,  and  therefore  a  Year 
has  been  always  held  to  be  as  much  as  was  reasonable  to  allow  in  tliose  Cases.  But  in 
this  Case  the  Court  allowed  the  Whole,  as  the  Whole  were  proved  to  be  in  Arrear ; 
and  that  between  Husband  and  Wife,  who  lived  well  together,  three  Quarters  of  a  Year 
made  but  little  Difference.  Another  Point  insisted  upim  for  the  Defendant  was, 
that  by  the  Fine  levied  by  Earl  Edivard- Henry  the  Estate-Tail  was  extinguished  or 
consolidated  with  the  Reversion  or  Remainder  in  Fee  in  him,  and  that  the  Plaintiff's 
Title  to  demand  their  Debts  [141]  then  attached  upon  the  Estate,  and  cited  ]  Salk.  333, 
Symonds  and  Scudmore  ;  and  therefore,  tluit  the  Rents  and  Profits  received  liy  Earl 
Edward-Henry,  ought  to  be  applied  towards  a  Satisfaction  of  the  Plaintiff's  Demands; 
and  by  Consequence  that  the  Plaintiff',  the  Countess  being  Administratrix  to  the  said 
Earl,  had  Assets  in  her  own  Hands  for  that  Purpose  :  But  the  Court  was  ('lear  of 
Opinion,  that  the  Rents  and  Profits  received  by  Earl  Ed ira rd-Henry  of  his  own  Estate, 
whereof  he  was  then  owner,  should  not  be  applicable  for  that  Purpose  before  a  Demand 
made,  because  till  then  he  did  no  Wrong  in  receiving  the  Rents  and  Profits  of  his  own 
Estate ;  and  so  it  had  been  decreed  lately  in  the  Case  of  Montagtie  and  Bord,  in  this 
Court.     Mich.  1728,  Countess  of  Warwick  and  Edtcards  [S.  C.  Dick.  51]. 

Tlie  Testator  charged  his  real  Estate  {which  was  subject  to  a  Mortgage  contracted 
liy  his  Ancestor)  and  also  all  his  Personal  Estate  with  his  Debts  and  J^egacies.  U  was 
decreed  by  Ld.  Tliurlow,  and  aftericards  in  the  House  of  Lords,  that  the  Mortgage  should 
be  born  by  the  Estate  originally  liable,  and  that  the  Executrix,  having  discharged  it 
Old  of  the  Personal  Estate.'should  be  repaid.     Lawson  v.  Hudson,  [1]  Bro.  Chan.  Ca.  58. 

So,  notwithstanding  ttie  Testator  charged  a  Term  ivith  Payment  of  his  Debts,  a 
Leasehold  Estate  mortgaged  by  the  Testator's  Ancestor,  sliall  bear  the  Burden  of  such 
Mortgage.     Ancaster  v.  Mayer,  [1]  Bro.  Chan.  Ca.  454. 

But  where  Sir  R.  W.  reciting  himself  to  be  seised,  subject  to  Incumbrances,  of  an 
Estate,  which  he  had  mortgaged,  devised  another  Estate  for  a  Term  of  twenty-one  Years 
in  aid  of  his  Personal  Estate  to  pay  Bond  and  Book  Debts,  and  by  a  subseqiient  Clause 
to  pay  all  his  Debts  ;  Ld.  Thurlow  decreed,  that  the  Personal  Estate  and  the  Term 
should  exonerate  tlie  mortgaged  Estate.    Tweedale  v.  Coventry,  [1]  Bro.  Chan.  Ca.  240. 

(B)  The  Order  and  Manner  in  which  Debts  sh.u.l  be  paid,  or  \yti.\t  Precedence 
ONE  Kind  of  Debt  shall  have  over  another  in  Equity. 

1.  If  Lands  are  devised  to  Trustees  for  Payment  of  Debts  ;  Debts  by  simple  Con- 
tract, and  Debts  by  Specialty,  shall  be  paid  in  Proportion  ;  and  though  tlie  Trustees 
are  Creditors  to  the  Testator,  or  Sureties  for  him,  yet  they  sliall  not  be  allowed  to 
prefer  themselves.  [Anonymous,]  2  Chan.  Ca.  54.  That  all  Debts,  when  the  Devise 
is  to  a  Trustee,  shall  be  paid  in  Average,  except  those  that  aft'ect  the  Land.  Decreed, 
Vide  [Girling  v.  Lee]  1  Vern.  03. 

2.  But  if  the  Lands  are  devised  to  an  Executor,  («)  they  become  legal  Assets,  and 
shall  be  paid  in  a  Course  of  Administration  ;  and  according  to  tlie  Precedency  or 
Superiority  at  Law.  Decreed  Mich.  1682,  Girling  and  Lee,  1  Vetn.  03  ;  2  Ghan.  Rep. 
262,  S.  0. 

(a)  That  they  become  legal  Assets  in  the  Hands  of  an  Executor,  Resolved  [Hixon  v. 
Wytham]  1  Ghan.  Ca.  248 ;  1  Rol.  Abr.  920 ;  Hob.  2G5. 

3.  If  one  devises  Lands  to  his  Nephew  and  his  Heirs,  wlmm  he  makes  his  Exe- 
cutor in  Trust  to  sell,  for  Payment  of  Debts  and  Legacies,  the  Debts  and  Legacies  shall 
be  paid  in  Average  ;  for  he  having  devised  to  him  and  his  Heirs,  shews  that  he  designed 
that  it  should  go  in  a  Course  of  Descent,  and  he  to  take  as  a  Trustee.  Anon.  2  Vern. 
133.  But  quaere  whether  the  Debts  should  not  be  preferred  ;  and  ride  in  Greaves  v. 
Powell,  Ibid.  248,  the  Case  of  Sir  John  Bowles  cited  ;  where,  upon  a  Trust  for  Payment 
of  Debts  and  Legacies,  though  it  was  decreed  by  Ld.  K.  Bridgman,  that  they  should 
be  paid  pari  Passu,  and  each  to  bear  the  Loss  in  Average  :  yet  Lord  Nottingham  re- 
versed the  Decree,  and  ordered  the  Debts  to  be  first  paid  ;  and  said.  He  would  not  let 
a  Man  sin  in  his  Grave.  Note  :  This  has  since  been  the  constant  Practice  with  respect 
to  Debts  and  Legacies  ;  but  as  to  Creditors,  they  shall  be  all  paid  in  Average,  except 
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such  whose  Debts  affect  the  Land.  Vide  [Anonymous]  2  Vern.  405.  In  which  Case 
it  is  said,  that  if  the  Trustees  are  not  made  Executors  the  Devise  does  not  become  legal 
Assets. 

4.  If  f)n  the  Estate  of  J.  S.  there  are  several  Mdrtgages,  Judgment.s  and  Statutes  ; 
and  lie  likewise  owes  several  Debts  by  Bond  and  simple  C'ontraet,  and  some  Parts  ot 
his  Estate  are  mortgaged  no  less  [142]  than  thrice  over  ;  and  in  this  Manner,  viz.  to 
A.  there  is  a  subsequent  Mortgagi^  ni  Lands,  on  which  B.  had  a  prior  Mortgage  of  a 
Moiety  of  the  Lands  contained  in  A.'s  Mortgage,  and  also  of  several  ollur  Parcels  of 
Land:  C.  has  a  prior  Mortgage  of  the  other  Moiety  of  the  Lands  cfmijirised  inj4.'s 
Mortgage,  and  also  of  several  other  Lands ;  and  J.  S.  having  subjected  his  Estate 
for  the  Payment  of  his  Debts,  it  was  held  by  Ld.  Chan,  that  to  avoid  Confusion,  the 
subsequent  Mortgagees  having  a'  Kight  to  lledeem,  the  real  Securities  should  be  first 
jviid,  and  then  the  Bonds  and  simple  Contract  Debts  in  Average  ;  although  it  was 
urged,  that  the  subsequent  Mortgages,  d'x..  should  be  paid  in  Average  with  the  Bond 
and  simple  Contract  Creditors,  their  Securities  not  affecting  the  Lands,  the  legal  Estate 
being  in  the  first  Mortgagee.  It  being  likewise  urged,  that  a  Judgment  (.'reditor 
should  have  satisfactiim  before  a  Second  Mortgagee  as  at  Law,  Ld.  Chan,  thought  it 
reasonable  ;  but  for  the  above  Reasons  left  him  to  get  it  at  law,  if  he  could.  Decreed 
Mich.  1682,  Child  and  Stephens,  1  Vern.  101. 

(An  Executor  shall  discharge  a  subsequent  Judgment  before  a  prior  Statute,  because 
of  the  Notoriety  of  it.  4  Co.  59.  But  if  the  Statute  be  extended,  whether  the  Judgment- 
Creditor  may  enter  on  the  Gonusee,  qucure  and  vide  2  And.  157  ;  Cro.  Elii.  734,  822.) 

5.  It  was  decreed  at  the  Bolls,  that  Mortgages  were  to  be  paid  in  the  first  place, 
and  then  Judgments,  and  then  Recognizances,  &c.,  but  upon  an  Appeal  to  the  House 
of  Lords,  it  was  adjudged,  that  Mortgages  were  not  to  be  preferred  to  other  real  Incum- 
brances ;  but  that  Mortgages,  Judgments,  Statutes  and  Recognizances  should  take 
place  according  to  their  Priority,  and  as  they  stood  in  Order  of  Time.  Midi.  1705, 
Earl  of  Bristol  &  aV  and  Hungerford,  2  Vern.  524. 

(>.  If  ('reditors  have  joined  in  a  Bill,  and  obUiined  a  Decree  for  Payment  of  their 
Debts  out  of  legal  aud  equitable  Assets,  none  of  them  shall  be  permitted  to  obtain  a 
Preference  of  the  others,  by  obtaining  Judgments  by  confession  against  the  Executors  ; 
and  per  Ld.  K.  where  there  are  legal  and  also  equiUible  Assets,  the  Creditors  who  will 
t!ike  their  Satisfaction  out  of  the  legal  Assets,  shall  have  no  Benefit  of  the  equitable 
Assets,  until  the  other  Creditors,  who  can  only  be  paid  out  of  those  Assets,  have  there- 
out received  an  equal  Proportion  of  their  respective  Debts.  Decreed  Fasc.  1702, 
Sheppard  and  Kent,  2  Vern.  435.     (Free,  in  Chan.  190,  S.  C.) 

7.  if  the  Testator  seised  in  Fee  enters  itito  a  Statute,  and  devises  a  Legacy  of  £500, 
and  the  Conusee  takes  all  the  Personal  Estate  in  Execution,  so  that  nothing  is  left 
to  pay  the  Legacy,  Equity  will  decree  the  Real  Estate  to  stand  charged  with  the  Legacy. 
[Anonymous,]  2  Chan.  Ca.  4.     [Culpepper  v.  Aston,]  Ibid.  117,  S.  P.  decreed. 

8.  If  there  is  a  Debt  owing  to  the  King,  Equity  will  order  it  to  be  paid  out  of  the 
Real  Estate,  that  other  Cieditors  may  have  Satisfaction  of  their  Debts  out  of  the  Per- 
sonal Assets.     Satigary  [Sagitary]  v.  Hyde,  1  Vern.  455. 

9.  One  died,  leaving  a  Debt  by  Judgment,  and  another  due  by  Bond,  and  the 
Judgment-Creditor  being  at  a  good  Understanding  with  the  Heir,  levied  his  Debt 
out  of  the  Personal  Estate  ;  and  Ilnlchins,  Ld.  Comm.,  inclined  to  relieve  the  Bond- 
(^redilor,  and  that  he  should  stand  in  the  Place  of  the  Judgment-Creditor,  and  charge 
tiie  Land  with  his  Debt ;  for  as  the  Heir  has  often  the  Assistance  of  a  Court  of  Equity, 
in  having  the  Personal  Assets  applied  in  Ease  of  the  Real  Estate,  it  is  but  reasonable 
that  he  should  do  Equity  to  [143]  others  :  But  the  Reporter  refers  to  the  Order.  Forey 
V.  Marsh,  2  Vern.  182. 

10.  If  one  dies  indebted  by  Mortgage  and  simple  Contract,  and  the  Executor  applies 
the  Personal  Assets  in  Discharge  of  the  Mortgage,  the  simple  Contract  Creditor  shall 
stand  in  the  Place  of  the  Mortgagee,  and  though  one  of  them  gets  Judgment  of  Assets 
cum.  acciderint,  yet  as  their  Relief  is  onlv  in  Equity,  they  shall  be  paid  in  Average  : 
Decreed  il/ic/t.  1718,  ]Yilson  and  Fielding,  2  Vern.  7G3.    {Lucas  Rep.  426,  S.  G.) 

But  it  is  said  in  the  above  Case  in  2  Vern.  that  if  there  had  been  Fersonal  Assets, 
though  of  such  a  Nature  that  the  Creditor  could  not  have  come  at  them  wilhout  the  Aid 
of  a  Court  of  Equity,  yet  they  should  have  been  applied  in  a  due  Course  of  Administration. 

n.  But  where  //.  seised  in  Fee,  and  indebted  by  Bonds,  by  Will  gives  Legacies 
to  his  Children  (whom  he  had  otherwise  provided  for  before)  and  devises  his  Lands 
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to  his  eldest  Son  in  Tail ;  and  he,  being  also  made  Executor,  pays  the  Bonds  with  the 
Personal  Estate,  and  the  Legatees  brought  a  Bill  to  come  against  the  Real  Estate  in 
the  Place  of  the  Bond-Grechtors  ;  the  Court  seemed  to  admit,  that  if  the  Lands  had 
descended,  the  Legatees  might  have  been  relieved  in  this  Manner  :  but  since  the 
Testator  had  de\nsed  them,  it  was  resolved,  that  they  ought  to  be  exempted  ;  for  it  was 
as  much  the  Testator's  Intention  that  the  Devisee  should  have  the  Land,  as  the  others 
should  have  their  Legacies  ;  and  a  specifick  Legacy  is  never  broken  into  in  order  to 
make  good  a  pecuniary  otie  ;  and  the  Children  being  otherwise  jirovided  for,  are  not 
in  the  Nature  of  Creditors.  Per  Uarcourt,  Ld.  Chan.,  upon  an  Appeal  from  a  Decree 
of  the  Master  of  the  Kolls,  who  held,  that  the  Keal  and  Personal  Estate  should  be 
charged,  that  both  the  Debts  and  Legacies  might  be  paid.  Hern  and  Merick,  2  Salk. 
416  (1  Will  Rep.  201,  S.  C,  where  it  is  said,  that  in  the  Case  of  Clifton  ver.  Birl,  Mich. 
1720,  this  decretal  Order  was  produced,  and  it  appeared,  that  tliis  Case  was  not  resolved 
by  Ld.  Harcourt,  but  adjourned  for  further  Consideration.     Vide  also  ibid.  678,  681). 

12.  If  Lands  are  devised  in  Trust,  to  pay  Mortgages  in  the  first  Place,  and  then 
Legacies  ;  and  the  Trustee  is  made  Executor,  who  mortgages  the  Lands  to  pay  other 
Debts,  the  last  Mortgage  shall  be  paid  before  the  Legacies.     Brent  v.  Best,  1  Vern.  69. 

1.3.  The  Husband  in  Consideration  of  liis  Wife's  joining  with  him  in  a  Fine,  and 
parting  with  her  Jointure  of  £40  per  Ann.  gives  her  Trustee  a  Bond  to  settle  other 
Lands  of  £40  per  Ann.  on  the  Wife  for  Life,  Remainder  to  the  Heirs  of  his  Body  by 
her ;  the  Husband  being  indebted  in  other  Bonds  dies  intestate,  and  the  Wife  takes 
Administration,  and  confesses  Judgment  to  her  Trustee.  On  a  Bill  by  another  Bond- 
Creditor,  decreed  the  Wife's  Bond,  as  to  herself  only,  to  be  performed  before  the  Plaintifi 
is  paid  ;  but  the  Cliildren  to  have  no  Benefit  of  this  Bond  preferable  to  the  other  Bond- 
Creditors.     Cottle  and  Frlpp,  2  Vern.  220. 

( Tlie  Bsason  given,  ichy  the  Children  should  not  be  preferred,  is  that,  upon  the  wording 
of  tfie  Condition  of  the  Bond,  the  Husband  was  to  have  been  Tenant  in  Tail,  and  might 
have  barred  the  Settlement,  if  made,  as  to  tlie  Children.     2  Vern.  221.) 

14.  If  A.  purchases  Lands  of  B.,  and  mortgages  back  these  Lands  for  Part  of  the 
Purchase-Money,  and  gives  a  Note  to  B.  for  £200,  the  other  Part  thereof,  and  A.  devises 
these  Lands  to  be  sold  for  Payment  of  his  Debts  ;  tliis  £200  Note,  though  for  Part 
of  the  Purchase-Money,  shall  not  be  preferred  to  other  Debts,  nor  be  a  Charge  on 
the  Lands  in  Equity.     Mich.  161)2,  Bond  and  Kent,  2  Vern.  281. 

15.  If  a  Freeman  of  London  gives  a  voluntary  Judgment  payable  three  Months 
after  Iris  Death,  it  shall  be  postponed  to  Debts  by  simple  Contract,  and  to  the  Widow's 
customary  Part ;  but  will  bind  the  Freeman's  legatory  Part.  Fairbeard  and  Bowers, 
2  Vern.  202.  {Free,  in  Chan.  17,  S.  C,  Rawlinson,  Ld.  Comm.,  said.  He  thought 
that  the  Judgment  should  be  paid  before  Legacie-s,  if  there  had  been  any.  S.  C. 
cited  by  Lord  Talbot  in  the  Case  of  Cray  and  Rook.     Vide  En.  Ca.  Ahr.  Part  2  [182].) 

*  16.  A  voluntary  Bond  shall  not,  in  a  Course  of  Administration,  take  place  of 
Real  Debts,  though  by  simple  Contract,  but  shall,  notwithstanding,  be  paid  before 
Legacies.     Decreed  per  Lord  Harcourt,  Jones  and  Poicell. 

[144]  17.  If  a  Man  recofers  a  Judgment  or  Sentence  in  France  for  Money  due 
to  him,  the  Debt  must  be  considered  here  only  as  a  Debt  due  on  simple  Contract. 
Duplein  v.  De  Roven.  2  Vern.  540. 

18.  The  Arrears  of  Rent  incurred  in  the  Life-time  of  the  Testator,  shall  be  paid 
before  Bond  Debts,  though  reserved  on  a  Parol  Lease.  Willett  v.  Earle,  1  Vern. 
490,  and  Philipps  and  Creech,  cit.  Ibid. 

19.  If  J.  S.  devises  liis  Lands  for  the  Payment  of  Mortgages,  Judgments  and  Re- 
cognizances that  affected  the  Lands  and  then  other  Debts,  and  there  is  a  Recognizance 
not  inrolled,  it  shall  be  taken  but  as  an  Obligation,  and  be  paid  as  a  Debt  by  Specialty. 
Hil.  1716,  Bothomley  &  aV  and  Lord  Fairfax.  2  Vern.  750. 

(The  Recognizance  not  being  inrolled,  is  imperfect ;  and  although  the  Court  may 
permit  the  Inrolment  of  it  after  the  Time  is  elapsed,  yet  it  is  done  with  Caution,  that  it 
shall  not  prejudice  any  intervening  Purchaser  (to  this  Purpose  see  the  Case  of  Fothergil 
and  Kendrick,  2  Vern.  2.!4).  and  the  Statute  of  Frauds  provides,  that  Judgment  shall 
not,  by  having  Relation  to  the  first  Day  of  the  Term,  bind  Purchasei-s,  nor  ailect  the 
Land,  but  from  the  time  of  signing  them  in  the  Margin  ;  but  it  is  silent  as  to  Recog- 
nizances and  Pocket  Securities,  which  are  more  dangerous  to  Purchasers,  and  therefore 
more  reasonable  that  this  Recognizance  slioulil  not  bind  but  from  the  Time  of  the 
Inrolment :  And  it  may  fairly  be  presumed,  that  the  Debt  was  otherwise  satisfied 
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or  secured,  when  the  Recognizance  was  not  inrolled.  Per  Ld.  Chan.  Cowper,  Ibid. 
751,  in  S.  C. ;  1  ^\'Ul.  Rep.  334,  S.  G.  and  P.  held  accoidingly.) 

20.  So  wliere  a  Recognizance  being  inrolled  by  special  Order  of  the  Court,  after 
the  Time  for  inroUing  of  it  was  elapsed;  and  the  Conusor  betwixt  the  Date  of  the 
Recognizance  and  the  Inrolling  of  it,  borrowed  Money  of  J.  S.  upon  a  Judgment, 
wliich  was  now  over-reached  by  the  Recognizance :  and  tlie  Estate  of  the  Conusor 
being  in  Mortgage  prior  to  the  Recognizance,  so  that  neither  the  Recognizance  nor 
the  Judgment  could  reach  the  Estate  witliout  the  Aid  of  Equity  ;  the  Court  inclined 
to  "ive  the  Preference  to  the  Judgment-Creditor.  Folhergill  v.  Kendrick,  2  Vern. 
23k  That  Bond-Debts  and  Debts  ascertained  shall  be  preferred  to  Debts  which  only 
sound  in  Damages.     Vide  Whitchurch  v.  Baynlcm,  2  Vern.  272. 

*  21.  T.  S.  entered  into  a  Bond,  wherein  he  bound  himself  and  liis  Heirs  to  pay 
£100  within  six  Months  after  his  Death,  and  became  indebted  to  the  Plaintiff  Neare 
in  £45  by  simple  Contract,  and  died  intestate,  not  leaving  Personal  Assets  sufficient 
to  pay  his  Debts  ;  the  Defendant  was  his  Son  and  Heir,  and  had  Real  Assets  from 
him  by  Descent  of  tlie  Value  of  £100,  and  he  took  out  Administration  to  his  Father  ; 
and  six  Days  before  the  £100  became  due,  by  the  Condition  of  the  Bond,  agrees  with 
the  Obligee" to  convey  the  Freehold  Lands  descended  to  him  in  Satisfaction  of  the  Bond, 
and  the  Conveyances  were  drawn  and  ingrossed  accordingly ;  but  before  the  Execution 
of  them,  he  gives  the  Obligee  thirty  Shillings  to  have  the  Consideration  of  the  Deed 
raised,  and  made  to  be  for  so  much  Money  paid  instead  of  the  Delivery  up  of  the  Bond  ; 
but  no  Money  was  paid,  but  only  the  Bond  dehvered  up  ;  Neave  the  Plaintiff  de- 
manding his  Debt,  he  insisted  he  had  paid  the  Bond  out  of  the  Personal  Assets,  and 
had  none  left  to  pay  liim  ;  whereupon  he  brought  this  Bill,  and  the  Defendant  insisted, 
that  he  being  both  Heir  and  Administrator  had  a  Liberty  to  pay  the  Debt  out  of  what 
Assets  he  pleased  ;  that  lie  had  not  paid  the  Bond  out  of  the  Real  Assets,  nor  ever 
intended  so  to  do.  But  upon  the  whole  Matter  the  Court  declared  the  Bond  to  be 
well  paid  out  of  the  Real  Assets,  and  decreed  the  Debt  and  Costs  out  of  the  Personal 
Assets.     Hil.  1G95,  Neare  and  Alderion. 

22.  Upon  a  special  Report  it  was  adjudged,  that  in  relation  to  other  Debts,  in 
Point  of  Priority  of  Satisfaction,  a  Duty  decreed  should  take  place  before  Debts  on 
simple  Contract  and  Bonds,  and  next  to  Judgments.    Harding  v.  Edge,  1  Vern.  143. 

23.  So  where  an  Administrator  paid  Money  on  Specialties,  though  without  Notice 
of  Money  due  by  Decree,  and  had  fully  admi-[145]-rustered  the  Assets;  yet  he  was 
obliged  to  pay  the  Money  decreed.    Searle  v.  Hale,  2  Vern.  37. 

Note  :  Searle  v.  Lane,  2  Vern.  88,  seems  to  be  a  rehearing  of  Searle  v.  Hale,  2  Vern. 
37. 

(A  Court  of  Equity  cannot  compel  an  Executor  to  perform  a  Decree  made  against 
the  Testator  before  a  Statute  acknowledged  by  him  ;  and  a  Prohibition  granted  to 
the  Council  of  York  accordingly.  1  Rol.  Abr.  377.  An  Obligation  becoming  due 
after  the  Death  of  the  Testator,  shall  be  satisfied  before  a  Decree  in  Chancery.  Styl. 
38.  But  the  Law  has  been  since  changed,  and  Decrees  are  now  held  to  be  equal  to 
Judgments  at  Law.  Vide  Searle  v.  Lane,  2  Vern.  88?  and  The  Bank  of  England 
and  Morrice,  Eq.  Ca.  Abr.  Part  2,  by  which  this  Point  seems  to  be  now  fully  settled.) 

(G)  What  shall  be  a  good  Payment,  to  whom,  and  at  what  Time. 

1.  If  J.  S.  a  Scrivener,  lends  the  Money  of  A.  to  B.  and  takes  Security  by  Mortgage, 
in  Trust  for  A.,  and  A.  has  the  Security  always  in  his  Possession,  and  B.  pays  the  Money 
to  the  Scrivener,  who  becomes  insolvent,  such  Payment  will  not  discharge  B.,  for  he 
having  paid  the  Money  without  taking  up  his  Security,  is  an  Evidence  that  lie  trusted 
the  Scrivener  more  than  A.  Decreed  on  View  of  Precedents.  Hen  and  Conishy, 
1  Chan.  Ca.  93. 

2.  So  if  Money  is  paid  to  one  who  usually  received  Money  for  the  Obligee,  yet  if 
such  Receiver  has  not  the  Custody  of  the  Bond,  Payment  to  him  will  not  be  good. 
Gerrard  and  Baker,  Ibid.  94. 

3.  A  Man  intrusts  a  Scrivener  to  put  out  his  Money,  he  takes  Bond  for  it,  and 
afterwards  delivered  the  Bond  to  the  Obligee,  but  received  the  Interest  from  Time 
to  Time,  and  afterwards  called  in  the  Principal  ;  and  the  Obligor  paid  the  Principal 
to  the  Scrivener,  and  took  a  Not«  from  him  to  deliver  up  the  Bond  (he  having  it  not 
when  the  Money  .was  paid  in) ;  then  the  Scrivener  writes  to  the  Obligee  to  send  him 
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the  Bond,  wliicli  he  accordingly  does,  but  takes  the  Scrivener's  Note,  either  to  deliver 
back  the  Bond,  or  to  pay  the  Money  ;  before  the  Money  paid  the  Scrivener  breaks, 
and  the  Obligee  for  a  little  Money  gets  back  the  Bond  from  the  Scrivener's  Clerk! 
and  puts  it  into  Suit ;  and  this  Bill  was  brought  by  the  Obligor  to  be  relieved,  and  have 
the  Bond  delivered  up  ;  which  was  decreed  accordingly,  with  Costs ;  for  the  Court 
held,  that  from  the  Time  the  Bond  came  into  the  Scrivener's  Hands,  he  was  Trustee 
for  the  Obligor  (the  Money  being  paid);  and  it  is  plain  the  Obligee  trusted  the  Scrivener, 
not  only  with  putting  out  his  Money,  but  with  the  Custody  of  his  Security.  Pasc. 
1691,  Ahbington  and  Orme. 

4,  The  Interest-Money  of  a  Mortgage  being  paid  to  a  Scrivener,  who  became  in- 
solvent;  the  Question  was,  who  should  bear  the  Loss.  It  was  admitted,  first,  That 
if  the  Scrivener  be  intrusted  with  the  Custody  of  the  Bond,  he  mav  receive  either 
Principal  or  Interest :  Mhj,  That  if  the  Scrivener  be  intrusted  with"  the  Mortgage- 
Deed,  but  not  the  Bond,  he  hath  only  an  Authority  to  receive  the  Interest,  but  not 
the  Principal,  because  the  giving  up  the  Deed  is  not  sufKcient  to  restore  the  Estate ; 
but  there  must  be  a  Reconveyance  ;  whereas  the  giving  up  a  Bond  is  in  Law  an  Ex- 
tinguishment of  the  Debt  :  Mly,  That  though  the  Scrivener  has  neither  the  Custody 
of  the  Mortgage  nor  Bond,  yet  if  the  Mortgagee  agrees  that  the  .Mortgagor  shall  pay 
the  Interest  to  the  Scrivener,  the  Interest  may  be  well  paid  to  the  Scrivener,  as  long 
as  the  l\Iortgagee  lives  :  Uhly,  That  if  his  [146]  Executor  receives  Interest  from  the 
Scrivener,  which  became  due  after  the  Mortgagee's  Death,  he  thereby  renews  the 
Agreement,  and  the  Mortgagor  shall  not  bear  the  Loss,  if  the  Scrivener  breaks,  wliich 
was  the  principal  Point  in  this  Case.  Decreed  at  the  Rolls,  and  aflirmed  by  Cowper 
Ld.  Chan,  on  a  Rehearing.     7  Ann.  [1708-9],  Whitlock  and  Wallham,  1  Salk.  157. 

5.  If  A.  and  B.  being  Trustees  of  Money,  for  the  separate  Use  of  a  Feme  Covert, 
lend  it  to  C,  who  gives  Bond  to  the  Trustees,  and  the  Trust  is  declared  in  the  Condition, 
and  the  Bond  is  kept  by  the  Feme  ;  and  B.  having  received  Money  for  C.  they  settle 
an  Account,  and  B.  gives  C.  a  Receipt  for  £100,  as  received  for  the  Use  of  the  Feme, 
and  B.  becomes  insolvent,  C.  shall  not  be  discharged  of  this  £100,  the  Trust  being 
declared  in  the  Condition,  and  the  Feme  having  the  Bond  in  her  Custody.  Decreed 
Hil.  1705,  Balihcin  and  Billingsleij,  2  Vern.  539. 

().  If  there  are  two  Executors,  and  one  of  them  is  decreed  not  to  receive  any  more 
of  the  Testator's  Estate,  and  a  Creditor,  by  Mortgage  to  the  Testator,  being  present 
at  the  pronouncing  the  Decree  but  not  a  Party  to  the  Suit,  pays  Money  to  the  Executor, 
against  whom  the  Decree  was,  he  shall  pay  it  over  again.  Decreed  Trin.  34  Car. 
2  [1682],  Harvey  and  Monntague,  1  Vern.  57,  122,  S.  G. 

7.  If  an  Obligor  pay  the  Money  to  the  Obligee  after  Assignment  of  the  Bond,  and 
Notice  thereof,  such  Payment  will  not  discbarge  him.     Per  Lord  Keeper,  2  Vern.  450. 

8.  If  a  Feme  Mortgagee,  on  her  Marriage,  settles  the  Estate  on  herself  for  Life, 
Remainder  to  the  Issue  of  that  Marriage,  and  the  Mortgagor  brings  a  Bill  to  redeem, 
and  she  omits  setting  forth  the  Settlement  in  her  Answer,  and  the  ^[ortgagor  has  a 
Decree  to  redeem,  and  he  pays  her  the  Mortgage-Money  ;  and  afterwards  the  Issue 
of  the  Mortgagee  brings  an  Ejectment  on  the  Settlement,  and  recovers  the  mortgaged 
Premisses,  theMortgagor  shall  be  relieved,  having  paid  his  Money  pursuant  to  the  Decree, 
and  having  been  in  no  Fault ;  for  if  the  Issue  was  cheated,  it  was  by  his  own  Mother. 
Decreed  1690,  Chapman  and  Dancomb,  2  Vern.  142. 

*  9.  The  Plaintiff  was  indebted  to  the  Defendant  upon  two  Notes,  and  the  De- 
fendant obtained  Judgment  at  Law  against  him  for  the  Money  ;  and  then  desiring 
the  Defendant's  Forbearance,  he  told  him,  that  if  he  would  procure  one  Vefoy  to  give 
him  his  Note  for  the  Money,  he  would  accept  of  it,  and  acknowledge  Satisfaction  on 
the  Judgment,  and  deliver  up  the  Plaintiff's  Notes  ;  and  being  to  go  forthwith  out  of 
England,  he  left  the  Plaintiff's  Notes  with  his  Agent  here,  to  be  exchanged  for  Defot/s 
in  case  the  Plaintiff  procured  them,  and  the  Plaintiff  accordingly  procured  two  Notes 
payable  to  the  Defendant,  which  he  delivered  to  the  Defendant's  Agent,  and  took 
up"  his  own  Notes  ;  and  the  Attorney  at  Law  staid  all  further  Proceedings,  but^\vou]d 
not  acknowledge  Satisfaction  on  the  Judgment,  having  no  Orders  for  it  from  his  Client ; 
and  before  Defoy  paid  any  of  the  Money,  he  failed,  and  then  the  Defendant  proceeded 
at  Law  on  the  Judgment;  whereupon  the  Plaintiff  brought  this  Bill  to  be  relieved, 
and  suggested,  that  he  had  discounted  the  Money  wth  Defoy,  and  made  him  Satis- 
faction ;  but  he  made  no  Proof  of  any  such  Thing,  and  therefore  at  the  Hearing,  liis 
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Bill  was  dismissed  by  the  Master  of  the  Rolls  ;  and  this  Decree  was  affirmed  by  Ld. 
K.  on  Appeal.     Hil.  1700,  Grtibarr  and  GairaniL 

[147]  10-  If  a  Mortgagee  by  Will  remits  Part  of  the  Mortgage-Money,  provided 
the  rest  be  paid  within  three  Years  after  his  Deatli,  and  the  Devisee  fails  to  pay  the 
Money,  he  shall  lose  the  Benefit  of  the  Devise.    [Glover  v.  Portington,]  1  Chan.  Ca.  52. 

11.  So  if  a  Creditor  agrees  with  his  Debtor  to  take  a  Sum  of  Money  less  than  his 
Debt,  so  that  it  be  paid  precisely  at  such  a  Day,  and  he  fails  of  Payment,  and  afterwards 
brings  liis  Bill,  suggesting  some  equitable  Excuses,  why  he  did  not  precisely  pay  at 
the  Day,  and  that  he  tendered  the  Money  within  a  Day  or  two  afterwards  ;  yet  his 
liill  will  be  dismissed  ;  for  cujiis  est  dare  ejus  est  disponere.  Sewell  v.  Musson,  1  Vem. 
210.  But  if  the  Security  was  bettered,  as  by  another's  becoming  bound  with  liim, 
qucere  d  vide  [Delamere  v.  Smith]  1  Chan.  Ca.  110. 

12.  But  if  a  Deed  of  Trust  is  erected  for  Payment  of  such  Creditors  as  come  in 
within  a  Year ;  a  Creditor  will  not  be  excluded,  though  he  doth  not  come  in  till  after 
the  Y'ear.  Bunch  r.  Kent,  1  Vem.  2G0,  319,  S.  C,  but  a  Bill  may  be  exhibited,  after 
the  Expiration  of  the  Year,  to  compel  the  Creditors,  who  stand  out,  to  come  in,  or  to 
renounce  the  Benefit  of  the  Trust.     Ibid. 

f 

(D)  \Viu:i:e  Debts  of  a  DrFFERENT  Nature  are  due,  and  a  gener.\i.  Payment  is 

MADE,    to   which   DEBT  SHALL   IT    BE   APPLIED. 

1.  If  A.  is  indebted  by  Security,  carrying  Interest,  and  also  on  simple  Contract, 
and  he  pays  Money  generally,  it  shall  be  taken  to  be  paid  towards  Discharge  of  the 
Debt  which  carried  Interest ;  for  it  is  natural  to  suppose,  that  a  Man  would  rather 
elect  to  pay  ofi  the  Money  for  which  Interest  was  to  be  paid,  than  the  Money  due  on 
Account.    Mich.  1681,  Heyward  and  Lomax,  1  Vem.  24.     But  qumre. 

2.  For  if  A.  indebted  by  Specialty,  and  also  on  simple  Contract,  pays  several  Sums, 
and  enters  them  in  his  Book  on  account  of  what  was  due  by  Specialty,  this  Entry 
shall  not  be  sufficient  to  make  the  Application  ;  for  although  the  Rule  of  Law  is,  tliat 
Quicquid  solvitur,  solvitur  secundum  modum  solventls  ;  yet  this  Rule  is  to  be  under- 
stood when  the  Person,  at  the  Time  of  Payment,  declares  on  what  Account  he  pays 
the  Money ;  but  if  the  Payment  is  general  tlie  Application  is  in  the  Person  receiving. 
P«r  Ld.  Chan.  Hil.  1707,  Manning  and  W'esterne,  2  Vem.  606. 

3.  If  A.  is  indebted  to  B.  by  Bond,  in  which  J.  S.  is  bound  as  Surety,  and  also  by 
simple  Contract ;  and  A.  states  an  Account  of  both  Debts  with  B.  and  makes  a  Bill 
of  Sale  for  securing  the  Balance,  which  proves  deficient ;  the  Bill  of  Sale  shall  be  applied 
towards  the  Discharge  of  both  Debts  in  Proportion  ;  and  per  Ld.  Chan,  solely  for  this 
Reason,  that  both  Debts  had  been  cast  into  one  stated  Account,  and  tlie  Bill  of  Sale 
made  towards  Satisfaction  of  the  whole  Debt.  Decreed  Hil.  1681,  Bevis  {In  the  Book, 
Perris)  and  Roberts,  1  Vem.  34. 

4.  If  a  Creditor  by  Judgment,  and  also  by  Bond,  receives  £200  in  Part,  of  the  Pur- 
chaser of  the  Estate  of  tlie  Debtor,  but  gives  no  Notice  that  he  would  apply  it  to  thf; 
Bond-Debt,  it  shall  be  applied  towards  Satisfaction  of  the  Judgment,  being  Part  of 
the  Purchase-Money.    Decreed  Trin.  1687,  Bret  and  Marsh,  1  Vem.  468. 

[148]  (E)  WiLW  Conveyance  or  Disposition  shall  be  fraudulent  as  to 

Creditors. 

1.  The  Wife  joined  with  her  Husband  in  a  Mortgage,  and  levied  a  Fine  with 
Intent  to  bar  lier  Dower ;  and  in  consideration  thereof  the  Husband  agreed  the  Wife 
should  have  Redemption  of  the  Mortgage  ;  and  the  Husband  afterwards  mortgaged 
the  Estate  twice  more  ;  the  subsequent  Mortgagees  brought  their  Bill  to  set  aside  tlie 
Agreement  as  fraudulent  against  them,  wliicli  was  decreed  :  But  the  Wife  had  her 
Dower  secured  to  her.     Dolin  v.  Coltman,  1  Verii.  294. 

(By  the  13  Eliz.  c.  5.  All  fraudulent  Conveyances  of  Lands,  dc-.  Goods  and  Chattels, 
to  avoid  the  Debt  or  Duty  of  another,  shall  (as  against  the  Party  only,  dx.,  whose 
Debt  or  Duty  is  so  endeavoured  to  be  avoided)  be  utterly  void,  and  every  of  the  Parties 
to  such  fraudulent  Conveyance,  dc,  being  privy  thereunto  and  justifying  the  same, 
shall  forfeit  one  Y'ear's  Value  of  the  Goods,  dc.,  provided  this  Act  shall  not  extend 
to  Grants  made  bona  fide,  and  upon  good  Consideration,  to  Persons  not  privy  to  such 
Collusion,  or  having  no  Notice  or  Knowledge  thereof.) 
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2.  The  Father  makes  a  vuhimarv  Settlement  on  Trustees,  on  Trust,  to  raise  Money 
to  pay  his  Debts  therein  mentioned,  and  Portions  for  his  younger  Children,  reserving 
£50  per  Ann.  to  liimself  for  Life,  Remainder  to  his  Son,  <f  c,  and  the  Father  continues 
in  Possession,  and  twelve  Years  after  contracts  Debts  by  Bond  :  And  per  Hutchins 
Ld.  Gomm.  the  Settlement  is  fraudulent  as  to  the  Plaintiffs,  who  are  Bond-Creditors, 
the  Trustees  having  never  entered  ;  and  a  Deed,  though  not  fraudulent  at  first,  may 
afterwards  become  so  by  being  concealed,  or  not  pursued  ;  but  the  other  two  Commis- 
sioners doubting,  it  was  sent  to  be  tried  at  Law.    Fasc.  1G92,  Hungerford  and  Earle, 

2  Vern.  2GL     (2  Freem.  120,  S.  C.) 

(If  A.  makes  a  Bill  of  Sale  to  B.  a  Creditor,  and  afterwards  to  C.  another  Creditor, 
and  delivers  Possession,  at  the  Time  of  Sale,  to  neither ;  after  C.  gets  Possession  of 
them,  and  B.  takes  them  otit  of  his  Possession,  C.  cannot  maintain  Trespass,  because 
the  first  Bill  of  Sale  is  fraudulent  against  Creditors,  and  so  is  the  second ;  yet  they 
both  bind  A.,  and  B/s  is  the  elder  Title,  and  the  naked  Possession  of  C.  ought  not  to 
prevail  against  the  Title  of  B.  that  is  prior,  where  both  are  equally  Creditors,  and 
Possession,  at  the  Time  of  the  Bills  of  Sale,  is  delivered  over  to  neither.  Trin.  1706, 
Baker  and  Loyd,  Per  Holt,  C.  J.  But  as  to  fraudulent  Conveyances  and  Bills  of  Sale, 
see  the  follo\^'ing  Authorities,  which  are  the  most  remarkable  Cases  in  the  Books  on 
this  Subject:  Yelv.  196;  Cro.  Jac.  270;  1  BtowtU.  Ill;  6  Co.  18;  3  Co.  80; 
Moor,  638;  2  Bulst.  226  ;  1  Rol.  Abr.  779  ;  Falm.  214  ;  2  Leon.  223;  Co.  Lit.  3  6;  Cro. 
Eiiz.  810  ;  11  Co.  48;  Dyer,  351 ;  5  Co.  60;  Moor,  615.) 

3.  If  A.  conveys  Lands  to  the  Use  of  himself  for  Life,  with  Power  to  mortgage  such 
Part  as  he  shall  think  fit,  Remainder  to  Trustees  to  sell  to  pay  all  his  Debts,  and  after- 
wards becomes  indebted  by  Judgments,  Bonds  and  simple  Contracts  ;  this  Convey- 
ance is  fraudulent,  as  against  the  Judgment-Creditors,  they  having  no  Notice  of  the 
Settlement ;  for  he  having  reserved  a  Power  to  mortgage  what  Part  he  pleased,  it 
amounted,  in  Effect,  to  a  Power  of  Revocation,  and  therefore  fraudulent,  as  against 
Creditors  by  Judgment.     Trin.  1705,  Tarback  and  Marbury,  2  Vern.  510. 

4.  J.  S.  by  a  Bill  of  Sale  made  over  his  Goods  to  a  Trustee  for  the  Defendant,  who 
lived  with  him  as  liis  Wife,  and  was  so  reputed  ;  he  also  purchased  a  Lease  of  the 
House  wherein  he  dwelt,  in  the  Name  of  Trustee,  and  declared  the  Trust  thereof  to 
himself  for  Life,  then  in  Trust  for  the  Defendant  during  the  Residue  of  the  Term  ; 
and  the  Court  held  the  Bill  of  Sale  to  be  fraudulent  as  to  the  Plaintiffs,  who  were  Credi- 
tors ;  but  as  to  Declaration  of  the  Trust  of  the  Term,  that  it  was  good,  and  not  liable 
to  his  Debts,  the  whole  Term  [149]  never  being  in  him  ;  and  it  being  so  settled  on  the 
Purchase  ;  and  that  he  might  have  given  the  Money  to  the  Defendant  to  have  pur- 
chased the  Lease  herself.  Hil.  1704,  Fletcher  and  Lady  LidUy  {In  the  Book,  Sidley), 
2  Vern.  490. 

5.  The  Plaintifi  had  brought  his  Action  against  M.  for  Ijnng  with  his  Wife  ;  and 
13  Jan.  1689,  M.  made  a  Conveyance  of  his  Land  to  Trustees,  in  Trust,  to  pay  his 
Debts  mentioned  in  a  Schedule  annexed  to  the  Deed,  and  such  other  Debts  as  he 
should  appoint,  within  ten  Days  in  Hilary  Term  following ;  the  Plaintiff  recovered 
£5000  Damages  against  M.  and  brought  this  Bill  to  be  relieved  against  the  Deed,  as 
fraudulent  against  him,  and  made  to  defeat  liim  of  his  Debt.  Per  Cur\  This  Deed 
is  not  fraudulent,  either  in  Law  or  Equity,  for  such  Debts  as  are  named  in  the  Deed  ; 
for  the  Plaintiff  was  no  Creditor  at  the  making  of  the  Deed  ;  and  though  it  were  made 
with  an  Intent  to  prefer  his  real  Creditors  before  this  Debt,  when  it  came  afterwards 
to  be  a  Debt;  yet  it  was  a  Debt  founded  in  Maleficio,  and  therefore  it  was  conscientious 
in  him  to  prefer  the  other  Debts  before  it ;  but  the  Plaintiff  may  come  in  upon  the 
Surplus  after  the  Debts  mentioned  in  the  Schedule,  or  appointed  within  ten  Days, 
pursuant  to  it,  are  satisfied.  Mich.  1699,  Lewkner  and  Freeman.  {Free,  in  Chan. 
105,  S.  G.  in  totidem  Verbis;  2  Freem.  236,  Hil.  1699,  Leukener  and  Freeman, 
S.  G.  Held  the  Deed  was  not  fraudulent ;  the  Reporter  says  the  Master  of  the 
Rolls  cited  a  Case,  where  a  Man  made  a  Settlement  for  Payment  of  his  own  proper 
Debts  in  the  first  Place,  and  to  prefer  them  before,  if  not  exclude,  such  Debts,  for 
which  he  was  bound  as  a  Surety  only  ;  and  that  was  held  to  be  a  fraudulent  Deed  ; 
only  because  he  kept  it  in  his  Custody,  and  the  Cretlitoi'S  had  no  Notice  of  it.  But 
here  it  doth  not  appear  where  the  Deed  was  kept,  and  so  shall  be  presumed  to  be  in 
Trustees  Hands,  and  not  in  jl/.'s,  there  being  no  Proof  touching  that  Matter;  and^a 
Deed  shall  not  be  presumed  fraudulent,  tmless  it  appear  so,  or  be  so  proved.     Ibid.  237.) 

*  6.  A  Man  binds  himself  and  his  Heirs  in  a  Bond,  and  dies,  leaving  a  Red  Estate 
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to  dpsceml  to  his  Heir,  and  the  Iliir  luiving  aliened  the  Real  Estate,  the  Obligee  brought 
a  Bill  against  the  Heir  and  Purchaser  to  be  relieved,  on  the  Statute  against  fraudulent 
Devises  (a)  :  and  Ld.  Chan,  relieved  him.  Easter  1 702,  Baleman  and  JJaliniian.  Note  : 
It  was  objeeted,  that  the  Statute  being  introductive  of  a  new  Law,  the  Relief  on  it 
ought  to  have  been  at  Law. 

(a)  By  the  3  d-  4  W.  d-  M.  All  Wills  concerning  Lands,  or  any  Rents,  Profits,  Term, 
or  Charge  out  of  the  .same,  whereof  the  Devisors  shall  be  sei.sed  in  Fee-.simplc,  in  Posses- 
sion, Reversion  or  Remainder,  shall  be  deemed  to  be  fraudulent,  and  void  against 
Creditors  upon  Bonds  or  other  Specialties,  their  Executors,  Administrators,  dc, 
and  sueh  Creditors  shall  have  their  Actions  of  Debt  against  the  Heir  at  Law,  and  the 
Devisees,  jointly,  dc. 

*  7.  Though  by  the  Statute  against  fraudulent  Devises,  a  Man  is  prevented  from 
defeating  his  Creditors  by  his  Will  ;  yet  any  Settlement  or  Disposition  he  shall  make 
in  his  Life-time  of  his  Lands,  wlietber  voluntary  or  not,  will  be  good  against  Bond- 
Creditors,  for  that  was  not  provided  against  by  the  Statute,  whieh  only  took  Care 
to  secure  such  Creditors  against  any  Imposition  which  might  be  sufjposed  in  a  Man's 
last  Sickness  ;  but  if  he  gave  away  his  Estate  in  his  Life-time,  this  prevented  the 
Descent  of  so  much  to  the  Heir  and  consequently  took  away  their  Remedy  against 
him,  who  was  only  liable  in  respect  of  the  Lands  descended  ;  and  as  a  Bond  is  no 
Lien  whatsoever  on  Lands  in  the  Hands  of  the  Obligor,  much  less  can  it  be  so,  when 
they  are  given  away  to  a  Stranger.     Decreed  Trin.  1718,  Parslowe  and  Weedon. 

{Vernon  always  griimbled  at  the  Determination  of  this  Case,  and  never  forgave 
it  the  Lord  Macclesfield,  saying  it  was  contrary  to  the  constant  Practice  of  the  Court : 
Per  Talbot,  C,  Hil.  1734,  in  the  Case  of  Jcmesand Marsh,  Ca.  in  Eq.  Tevip.  Talbot,  64.) 

//  a  Devise  for  Payment  of  Debts  do  not  malx  a  sufficient  Provision  for  them,  it 
will  not  take  tlie  Case  out  of  the  Statute  against  Fraudulent  Devises.  Hughes  v.  Doulben, 
2  Bro.  Chan.  Ca.  614. 


[150]  GAP.  xxin. 

Customs  of  London  and  York. 


(A)  What  shall  be  deemed  a  Freeman  of  London's  Estate  and  stibject  to  the  Custom. 

(B)  What  Disposition  made  by  a  Freeman  of  his  Estate  shall  be  good  or  void,  being  in 

Fraud  of  the  Custom. 
(0)  Persons  intitled  to  the  Benefit  of  the  Custom,  and  subject  to  it. 

(D)  Concerning  the  Custom  wth  respect  to  the  Children  of  a  Freeman  ;  and  here  of 

Advancement,  bringing  into  Hotchpot,  Snr\'ivor.sliip  and  Forfeiture. 

(E)  Concerning  the  Widow  of  a  Freeman,  and  what  shall  be  a  Bar  of  her  Customary 

Share. 

(F)  Concerning  the  Legatory  or  dead  Man's  Share,  what  shall  go  out  of  it,  and  how 

it  shall  be  distributed. 

(G)  Concerning  the  Custom  of  York. 

(A)    WlI.\T   Sn.VLL    BE   DEEAIED    A    FrEEMAN    OF   LoNDON'S   EsTATE,    AND   SUBJECT 

TO  THE  Custom. 

1.  If  a  Freeman  of  London  has  a  Mortgage  in  Fee,  this  shall  be  counted  Part  of 
his  Personal  Estate,  and  -n-ill  be  subject  to  the  Custom.  [Thornborough  v.  Baker,] 
1  Chan.  Ca.  285,  per  Cur. 

(When  this  Custom  first  began,  the  Citizens  of  London  had  no  Regard  at  all  to  a 
Real  Estate  ;  for  they  did  not  suppose  any  Freeman  of  London  would  puivhase  such 
Estate,  but  would  employ  his  whole  Fortune  and  Stock  in  Trade,  and  for  the  Benefit 
of  Commerce  ;  which  is  the  Reason  that  neither  Estates  of  Inheritance,  nor  Free- 
holds in  Houses,  Lands,  <fc.,  are  within  the  Custom.  Mich.  1710,  Clavell  and  Littleton, 
arguendo.) 

2.  But  a  Lease  for  Years,  waiting  on  the  Inheritance  of  a  Citizen,  shall  not  be 
reckoned  a  Chattel,  to  be  divided  among  the  Children  [151]  by  the  Custom  ;  agreed 
by  Counsel,  and  admitted  by  the  Court.    [Rich  v.  Rich,]  2  Chan.  Ca.  160. 
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3.  A  Citizen  and  Freeman  of  London,  possessed  of  a  Lease  worth  £1500,  bought 
the  Reversion  and  Inheritance  thereof  in  the  Name  of  Trustees,  for  £'150,  and  died; 
and  whether  this  Lease,  being  As.sets  at  Law,  should  lie  Part  of  liis  Personal  Estate, 
subject  to  the  Custom  of  London  (there  being  no  Declaration  that  it  should  attend  the 
Inheritance)  was  the  Question  ;  and  it  was  decreed,  that  though  tliis  Lease  would  be 
Assets  at  Law  to  pay  Debts,  yet  it  should  attend  the  Inheritance,  though  there  was  no 
Declaration  of  Trust  that  it  should  do  so,  and  not  be  liable  to  the  Custom  ;  jier  Notting- 
ham, Ld.  Chan.,  and  tliis  Decree  was  confirmed  on  a  Rehearing  by  North,  Ld.  K.,  llil. 
1G83,  Dowse  and  Derivall,  1  Vern.  104.  The  Custom  of  London  shall  not  prevent 
the  Attendance  of  a  Term  on  the  Inheritance,  per  Nottingham,  Ld.  Chan.,  in  Tiffin  v. 
Tiffin,  [1]  Vern.  1. 

*  4.  On  a  Marriage  of  B.'s  Daughter  with  A.  a  Freeman  of  London,  B.  tlie  Father, 
settles  a  Term  for  Years  in  Trust,  that  A.  the  Husband,  should  receive  the  Rents  and 
Profits  till  such  Time  as  D.  and  E.  or  the  Survivor  of  them,  should  otherwise  appoint, 
and  then  such  Person  as  they  should  appoint;  and  for  want  of  such  Appoinlinent, 
tor  such  Persons  as  the  said  A.  by  Will  should  appoint  ;  and  for  want  of  such  Apjioint- 
ment,  then  in  Trust  for  the  Executors  and  Administrators  of  A.  The  Trustees  having 
made  no  Appointment,  the  Question  was,  whether  this  Term  should  go  according  to 
that  Appointment,  or  be  looked  on  as  Part  of  A.'s  Personal  Estate,  who  was  a  Freeman 
of  London,  and  so  go  according  to  the  Custom  ;  and  Ld.  K.  was  of  Opinion,  that  it  was 
not  to  be  looked  upon  as  Part  of  A.'s  Personal  Estate,  because  it  was  never  in  him,  but 
was  settled  by  his  Wife's  Father,  and  therefore  not  subject  to  the  Custom.  Hil.  1702, 
Grice  and  Gooding. 

5.  If  a  Freeman  of  London  is  made  both  Executor  and  residuary  Legatee,  and  he 
dies  before  he  has  made  his  Election,  whether  he  will  take  as  Executor  or  Legatee  ; 
yet  the  Legacy  must  be  considered  as  such,  and  will  be  subject  to  the  Custom  of  London. 
[Civil  V.  Rich,]  1  Chan.  Ca.  310,  per  Ld.  Chan. 

6.  A  Citizen  of  London,  having  been  a  great  Ghymist,  and  spent  great  Part  of  his 
Estate  in  that  Study,  had  given  to  the  Defendant,  who  had  married  one  of  his  Daughters, 
a  little  before  his  Death,  several  Receipts  for  making  of  Strong-Waters,  which  the 
Plaintiff,  who  had  married  the  other  Daughter,  and  who  had  only  £400  Portion  given 
liim,  alledged  were  worth  £500  per  Ann.  certain  Profit ;  and  to  induce  the  Court  to 
think  they  were  of  Value,  he  offered  the  Defendant  £500  for  his  Interest  in  them, 
and  prayed,  that  upon  liis  bringing  his  £400  into  Hotchpot,  the  Defendant  might 
he  obliged  to  account  for  them  ;  but  Ld.  Chan,  said.  That  he  would  not  so  far  coun- 
tenance these  Receipts  (which  is  only  a  Piece  of  Quackery,  and  serves  only  to  cheat 
the  People)  as  to  put  a  Value  on  them  in  Chancery  ;  and  the  Plaintiff  refusing  to  bring 
his  £400  into  Hotchpot,  the  Bill  was  dismissed.  Mich.  1G82,  vide  Jenks  and  Hoi- 
ford,  1  Vern.  61. 

[152]  (B)  What  Disposition  made  by  a  Fueemax  of  lus  Estate  shall  be  good 

OR   VOID,    BEING    IN   FRAUD  OF  THE   GUSTOM. 

1.  If  a  Freeman  of  London  is  possessed  of  a  Term  for  Years,  and  he  voluntarily 
assigns  it  as  a  Provision  for  his  Child,  and  dies  ;  yet  his  Wife  shall  have  her  customary 
Share  (a)  therein  ;  so  found  bv  a  Jury  on  an  Issue  directed  out  of  Chancery,  and  tried 
before  Hale,  0.  J.,  City  and  City,  2  'Lev.  130. 

(«)  Though  the  Father  cannot  dispose  of  the  customary  Part  from  his  Cliildren  ;  yet 
he  may  by  his  Will  appoint,  that  if  one  dies  before  Twenty-one,  another  shall  have  his 
Part.  '  1  Lev.  227.     But  quo-re,  d-  vide  [Pate  r.  Ilatton]  1  Chan.  Ca.  190,  cont\ 

2.  If  a  Freeman  of  London  makes  a  Deed  of  Trust  of  a  Term  for  Years  to  the  Use 
of  his  Will,  and  he  by  Will  declares  it  to  J.  S..  this  Deed  and  Declaration  will  be  void, 
being  against  the  Giistom.  Decreed  10  Car.  1  [1634-35],  Nott  and  Smithies,  1  Chan. 
Rep.'M. 

3.  A  Citizen  of  London,  being  possessed  of  a  Term  for  Years,  assigns  the  same  in 
Trust  for  himself  for  Life,  paving  £20  per  Ann.  to  his  Son  by  his  first  Wife.  Remainder 
to  his  said  Son  during  the  Residue  of  the  Term  ;  and  it  was  made  a  Doubt,  whether 
this  Assignment  was  good  within  the  Custom  of  the  City  of  London,  so  as  to  bind  the 
other  Children  ;  and  it  was  referred  to  the  Recorder  to  certify.  Pasc.  1689,  Clerk  and 
Leatherland,  2  Vern.  98. 

4.  A  Freeman  of  London  having  three  Bastards  by  T.  J.  confesses  a  Judgment' 
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to  lier  in  £1000  defeasjinred  for  Payment  of  £500  in  tlirce  Montlia  after  lii.s  Dratli ; 
anil  it  was  held,  that  this  Judgment  heing  voluntary,  should  not  jjievail  against  Dehts 
hy  simple  Contract,  nor  against  the  Widow  of  the  Freeman,  but  that  she  must  have 
lier  Share  according  to  the  Custom  of  the  City,  without  any  Regard  had  to  this  Judg- 
ment ;  but  liis  Debts  being  paid,  the  Judgment  will  bind  the  legatory  Part.  Decreed 
Hil.  1G90,  Fairliearil  and£(iH«rs  {In  Ike  Book,  Bowers),  2  Vern.  202.  {Anie  [1  Eq. 
Ca.  Abr.]  /).  143;  ride  Free,  in  Chan.  17,  S.  C.) 

o.  A  Freeman  of  London,  by  Deed  in  Natureof  a  Will  (the  Words  of  which  were,  /  give 
and  devise,  but  it  was  sealed  and  delivered)  gave  several  Goods  to  his  Children,  but  kept 
them  in  his  Possession  ;  and  it  was  held  per  Cur,  in  Favour  of  the  Widow,  that  if  Goods 
are  absolutely  given  away  by  a  Freeman  in  his  Life-time,  this  will  stand  good  against 
the  Custom  :  but  if  he  has  it  in  his  Power,  as  by  keeping  of  the  Deed,  dr.,  or  if  he  retains 
the  Possession  of  the  Goods,  or  any  Part  of  them,  this  will  be  a  Fraud  upon  the  Custom. 
Mich.  1692,  Hall  and  Hall,  2  Vera.  277 ;  vide  Turner  v.  Jennings,  2  Vern.  612,  S.  P. 

6.  A  Freeman  of  London  having  one  Daughter,  and  three  Grandchildren  by  a  Son 
deceased,  by  Deed  assigns  over  several  Leases  in  Trust,  to  pay  any  Sum  not  exceeding 
£1000  as  he  should  appoint  ;  and  by  Deed  and  Will  he  appoints  £500  to  his  Daughter, 
and  the  Residue  to  his  Grandchildren  :  aiid  it  was  held,  that  this  was  in  Fraud  of  the 
Custom,  and  void  as  to  the  Moiety  whijcK  the  Daughter  was  intitled  to.  Decreed  Trin. 
1712,  Turner  and  Jennings.  2  Vern.  G85. 

7.  But  if  Money  be  given  by  a  Freeman  of  London  to  be  laid  out  in  Land,  and 
settled  on  his  eldest  Son  for  Life.  Remainder  to  liis  [153]  first  and  other  Sons  in  Tail ; 
this  shall  not  be  reckoned  any  Part  of  the  Personal  Estate  ;  neither  is  the  Son  obliged 
to  bring  it  into  Hotchpot,  to  intitle  him  to  a  Share  of  the  Personal  Estate.  Per  Ld. 
Chan.,  Mich.  1685,  Annand  and  Honey  wood,  1  Vern.  345.  (2  Chan.  Ca.Wl,  129;  2  C. 
Hep.  180;  1  Freem.  56.) 

8.  A  Freeman  of  London,  who  was  a  Widower,  and  had  several  Children,  being 
possessed  of  a  considerable  Leaseliold  Estate,  on  a  second  Marriage  conveys  these  Leases, 
in  consideration  of  £2000  Portion,  in  Trust  for  himself  for  Life,  Remainder  to  his 
Wife  for  Life,  in  Lieu  and  Bar  of  all  Dower,  customary  Est;i^te,  dx..  Remainder  to  the 
first  Son  of  that  Marriage,  and  so  to  every  other  Son  :  and  in  the  Settlement  there 
was  an  Agreement,  that  the  Trustees  should  ,sell  these  Leases,  and  invest  tlie  Money 
in  the  Purchase  of  Lands  of  Inheritance,  to  be  settled  to  the  Uses  aforesaid  ;  but  the 
Husband  dying  before  any  Purchase  made,  it  was  held,  first.  That  the  Wife  was  barred 
from  claiming  any  otlier  Part  of  the  Personal  Estate  :  2dly,  That  the  Children  by  the 
first  Venter  could  have  no  Right  to  those  Leases ;  neither  would  this  Settlement 
prevent  the  Children  of  the  second  Marriage  from  coming  in  for  a  Share  of  the  rest 
of  the  Personal  Estate  :  for  by  the  Agreement  these  Leases  are  now  to  be  considered 
in  Equity,  as  if  a  Purchase  had  been  actually  made,  and  the  Freeman  had  paid  the 
Money  out  of  his  Pocket.  Decreed  Mich.  1700,  Hancock  and  Hancock.  (Gilb.  Eq. 
Hep.  95,  S.  C.  cited,  says.  The  Cliildren  by  the  first  Venter  brought  their  Bill  for  an 
Account  of  the  Personal  Estate,  and  insisted  it  wholly  belonged  to  them,  and  that  the 
second  and  her  Issue  ought  to  be  excluded  from  any  Share  thereof,  by  reason  of  the 
Provision  made  for  them  :  that  it  was  decreed,  that  this  Composition  ^nth  the  Wife 
bound  her ;  but  her  Children  being  Infants,  were  left  to  make  their  Election  when 
they  came  of  Age,  whether  they  would  abide  by  that  Provision  made  for  them  by  that 
Settlement,  or  relinquishing  that,  come  in  for  their  customary  Shares  only  :  And 
afterwards,  on  a  Rehearing,  what  should  come  of  the  Customary  Part,  it  was  held  to 
fall  into  the  Husband's  Share  :  and  in  case  no  Disposition  was  made  thereof  by  him, 
it  must  go  according  to  the  Statute  of  Distributions.  Vide  [1  Eq.  Ca.  Abr.]  p.  157, 
PI.  4  <£■  5;  2  Vern.  605,  665,  S.  C.) 

(C)  Persons  rsnTLED  to  the  Bexeftt  of  the  Custom,  and  strBJEcr  to  it. 

1.  If  an  Heir  or  Co-heir  has  a  Real  Estate  settled  on  him  by  his  Father,  he  shall 
notwithstanding  come  in  for  his  Share  of  the  Personal  Estate  according  to  the  Custom 
of  London  (a),  certified  to  be  the  Custom.  Hil.  1683,  vide  Civil  and  Rich,  1  Vern.  21C. 
[Percival  r.  Crispe,]  2  Jon.  204,  S.  P.  per  Cvr. 

(a)  In  London  there  hath  been  a  Court  of  Orphans  Time  out  of  Mind,  and  there  hath 

been  a  Custom,  that,  if  any  Freeman  or  Freewoman  dies,  leaving  Orphans  under  Age, 

•  unmarried,  they  have  had  the  Custody  of  their  Body  and  Goods,  and  that  the  Executors 
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and  Administrators  have  used  to  exhibit  true  Inventories  before  them  :  and  if  there 
appeared  to  be  any  Debt,  to  be  bound  to  tlie  Chamberlain,  to  the  Use  of  the  Orphans,  in 
a  reasonable  Sum,  to  make  a  good  Account  thereof  upon  Oath  after  they  have  received 
them ;  and  if  they  refused,  to  commit  them  till  they  were  bound ;  this  is  a  good  and 
reasonable  Custom  ;  and  if  the  Ecclesiastical  Court  will  compel  tliem  to  make  an 
Account  there  against  this  Custom,  a  Prohibition  lies.     Hd).  247. 

2.  If  a  Freeman  of  London  leaves  London,  and  resides  in  the  Country,  yet  on  his 
Death  his  Personal  Estate  shall  be  liable  to  the  Custom.     Webb  v.  Webb,  2  Vern.  110. 

(Shall  be  liable  though  he  did  not  inhabit  or  die  in  London.  1  Eol.  Rep.  31C  ;  1  Sid. 
250.  All  the  Children  of  a  Freeman,  though  he  dies,  and  they  were  born  out  of  London, 
shall  be  Orphans.  1  Vent.  180;  1  Mod.  80.  If  a  Legacy  be  given  by  one  Freeman 
to  the  Children  of  another,  it  shall  be  subject  to  the  Custom.  Ilutt.  30.  If  an  Orplian 
is  taken  out  of  the  Custody  of  a  Person  to  whom  the  Court  of  Orphans  have  committed 
him,  they  may  imprison  the  Offender  till  he  produces  the  Infant,  or  is  delivered  by 
Course  of  Law.  1  Sid.  250;  Raym.  110,  S.  C.  adjudged;  1  Lev.  1C2,  S.  G.  adjudged. 
So  if  any  one  (though  not  a  Freeman)  without  the  Consent  of  the  Court  of  Aldermen, 
marry  such  Orphan  under  the  Age  of  Twenty-one,  though  out  of  the  City,  they  may 
fine  him,  and  imprison  him  for  Non-payment  thereof ;  for  if  the  Custom  should  not 
extend  to  Marriages  out  of  the  City,  their  Power  would  be  but  in  vain.  HiL  23  <&  24 
Car.  2.  The  King  and  Hanmod,  1  \-ent.  178  ;  1  Lev.  32,  S.  C.  adjudged;  1  Mod.  79,  S.  C.) 

[154]  3.  A  citizen  of  London  dies,  leaving  a  Widow  and  no  Children,  but  has  several 
Grandchildren  living  at  the  Time  of  his  death ;  and  the  Question  was,  whether  they 
were  within  the  Custom  of  the  City  of  London,  or  not ;  and  Ld.  Chan,  taking  Time  to 
consider  the  Case,  and  consulting  the  Recorder  and  several  of  the  Aldermen,  delivered 
his  Opinion,  that  his  Grandchildren  were  not  within  the  Custom  of  the  City  of  London. 
Pasc.  1686,  Fowke  and  Hunt,  1  Vern.  397.  {Vide  Northey  v.  Strange,  and  Northey  v. 
Burbage,  S.  C.  2  Eq.  Ca.  Abr.  291 ,  331.) 

4.  But  an  after-born  Child  shall  come  in  with  the  rest  of  the  Children  for  a  custom- 
ary Share  of  a  Freeman  of  London's  Personal  Estate.  Decreed  Trin.  1718,  JValsam 
and  Skinner.  {Prec.  in  Chan.  499,  S.  C,  says  it  was  so  agreed  by  the  Counsel  on  both 
Sides.     Gilb.  Eq.  Rep.  153,  S.  C.  in  totidem  Verbis  with  Prec.  in  Chan.) 

(D)  Concerning  the  Custom  wrra  Respect  to  the  Children  of  a  Freem^in; 
and  here  of  advancement,  bringing  into  hotchpot,  survivorship,  and 
Forfeiture. 

1.  Any  Provision  made  by  the  Father,  in  his  Life-time  for  his  Children,  is  an  Ad- 
vancement Tvithin  the  Custom,  unless  it  be  declared  by  Writing,  that  they  are  not 
sufficiently  advanced  ;  and  for  some  Time  it  was  lield,  that  in  such  Writing  there  must 
be  Jlention  made,  what  Sum  they  received  from  their  Father,  because  of  bringing  it 
into  Hotchpot.  Per  Curiam,  Fouke  v.  Lewen,  1  Vern.  88.  But  whether  there  be  any 
Difference  in  giving  a  Portion  before  or  after  Marriage,  or  whether  Presents  at  Christen- 
ings or  Lyings-in  are  to  be  reckoned  an  Advancement,  quaere,  db  fide  Jenks  v.  Jlolford, 
Vern.  61. 

2.  By  the  Custom  of  the  City  of  London,  where  a  Child  is  married  with  tlie  Father's 
Consent,  and  there  is  a  Portion  given  in  Marriage,  such  Child  is  debarred  from  claiming 
any  Benefit  of  the  Orphanage  Part,  unless  the  Father  shall  by  Writing  under  his  Hand 
and  Seal,  not  only  declare,  that  such  Child  was  not  fully  advanced,  but  likewise  mention 
in  certain,  how  much  the  Portion  given  in  Marriage  did  amount  unto,  that  so  it  may 
appear  what  Sum  is  to  be  brought  into  HotchjX)t.  Civil  and  Rich,  1  Vern.  210.  But 
this  Matter  seems  to  be  well  settled  by  the  following  Case  and  Certificate. 

3.  Su-  Ralph  Box,  a  Freeman  of  London,  had  two  Sons  and  two  Daughters,  both 
tlie  Daughters  were  married  in  his  Life-time  ;  and  upon  the  Marriage  of  one  of  them 
with  the  Plaintitf,  Sir  Ralph  entered  into  Articles  to  give  £2000  with  her  for  her  Por- 
tion; and  there  being  an  Expectation  that  her  Grandmother  would  leave  her  some- 
thing considerable  at  her  Death,  which  the  Plaint  itl's  Friends  were  not  willing  to  rely 
on  :  Sir  Ralph  covenanted  to  pay  the  further  S\mii  nf  £400.  for  what  the  Grandmother 
should  leave  her;  the  Marriagetook  Effect,  and  Sir  Ralph  paid  the  £2000  and  £400, 
and  the  Grandmotlicr  died,  and  left  the  Plaintiff's  Wife  nothing  ;  and  now  Sir  Ralph 
being  dead,  the  Plaintiff  and  his  Wife  brought  this  Bill,  suggesting  that  she  was  not 
fully  advanced,  though  Sir  Ralph  had  declared  by  his  Will,  that  she  was,  and  therefore 
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ought  to  have  an  Account  of  his  Personal  Estate,  and  her  Poition  ouglit  to  be  made  tip 
to  her  a  full  customary  Part ;  the  Court  desired  tlie  Ke  [155]-corder  of  London  to  certify 
what  the  Custom  of  the  City  was  in  such  Cases,  who  certified,  dr.  {a),  and  Ld.  Chan,  said, 
that  the  Certificate  heing  the  projwr  Trial  in  this  Case,  and  being  against  the  Defendant ; 
for  when  the  Certainty  of  the  Advancement  appears,  the  Father's  declaring  or  not  de- 
claring her  fully  advanced,  does  not  avail ;  therefore  an  Account  must  bo  taken  of  the 
Estate,  and  the  £2000  must  be  made  up  her  full  customary  Part,  and  the  £400  paid 
for  the  Grandmother's  Legacy  must  not  be  taken  as  any  Part,  that  being  paid  on  a 
Bargain  only.     Decreed  Trin.  1G99,  Chace  and  Box  [1  Ld.  Raym.  484]. 

((()  To ,  May  it  please  your  Lordship,  whereas  by  an  Order  of  his  Majesty's  High 

Court  of  Chancery  of  the  14th  of  May  last,  in  a  Cause  there  depending  between  James 
Chace  and  Elizabeth,  his  Wife,  Plaintiffs,  and  Sir  Ralph  Box,  Knt.  Defendant,  the  Lord 
Mayor  and  Aldermen  are  required  to  certify  the  Custom  of  London  by  the  Mouth  of  the 
Recorder,  in  the  Points  following,  viz.  Whether  if  a  Citizen  of  the  said  City  hath,  in  his 
]..ife-time,  advanced  any  of  his  Daughters  in  Marriage  with  a  Portion  of  Money,  and 
shall,  by  any  Writing  under  his  Hand  and  Seal,  declare  such  Daughter  was  by  him 
fully  advanced,  such  Daughter,  by  the  Custom  of  the  said  City,  is  not  excluded  from 
having  or  demanding  any  further,  or  other  Part  of  her  Father's  customary  Estate, 
as  an  Orphan  of  the  said  City  ;  or  whether  she  shall,  after  her  Father's  Decease,  have 
a  Share  of  his  Customary  Estate,  bringing  what  she  received  on  her  Marriage  into 
Hotchpot :  We,  the  Lord  Mayor  and  Aldermen  of  the  said  City  of  London,  having 
heard  the  said  Parties,  and  their  Counsel  learned  in  the  Law,  do  humbly  certify  your 
Lordship,  that  by  the  Laws  and  Customs  of  the  City,  if  any  Freeman's  Child,  Male  or 
Female,  be  married  in  the  Life-time  of  his  or  her  Father,  by  his  Con.sent,  and  not  fully 
advanced  to  his  or  her  full  Part  or  Portion  of  his  or  her  Father's  personal  or  Customary 
Estate,  as  he  shall  be  worth  at  the  Time  of  his  Decease  ;  then  every  such  Freeman's  Child 
so  married  as  aforesaid,  shall  be  excluded  and  debarred  from  having  any  further  Part  or 
Portion  of  his  or  their  said  Father's  jiersonal  or  customary  Estate,  to  be  had  at  the  Time 
of  his  Decease,  except  such  Father  by  his  Last  Will  and  Testament,  or  some  other  Writing 
by  him  written,  and  signed  with  his  Name  or  Mark,  shall  declare  or  express  the  Value  of 
such  Advancement;  and  then  everysuch Child, after  the  Decease  of  his  or  her  said  Father, 
producing  such  Will  or  other  Writing,  and  bringing  such  Portion  so  had  of  his  or  her 
Father,  or  the  Value  tliereof,  into  Hotchpot,  shall  have  as  much  as  will  make  up  the  same 
a  full  Child's  Part  or  Portion  of  the  customary  Estate  his  or  her  said  Father  had  at  the 
Time  of  his  Decease  ;  noiwilhstandlng  such  Father  shall,  by  any  Writing  under  his 
Hand  and  Seal,  declare  such  Child  was  by  him  fully  advanced.     Dated,  iSrc. 

4.  A  Freeman  of  London  having  advanced  his  Daughter  with  a  Portion,  and  intend- 
ing to  exclude  her  from  any  further  Share  (on  some  Displeasure  taken  against  her) 
made  his  Will,  and  thereby  recites,  that  he  had  advanced  her  with  £300  and  upwards, 
gives  her  five  Shillings,  and  no  more,  and  died  ;  and  after  his  Death  the  said  Daughter 
brought  a  Bill  to  have  the  said  £300  made  up  a  IMoiety  of  his  Estate  (he  having  no 
other  Child,  and  the  Custom  not  extending  to  Grandchildren),  and  had  a  Decree  accord- 
ingly ;  for  the  Words  and  upwards,  are  cerium  in  incerto,  and  not  to  be  regarded, 
though  it  was  objected,  it  might  be  £1000  or  £2000,  or  any  other  Sum  above  £300. 
Decreed  llil.  1704,  Bright  and  Smith.  (2  Freem.  279,  S.  C.  decreed,  that  the  Daughter 
should  come  in  for  her  Share,  bringing  the  £300  in  Hotchpot :  This  reporter  says  in 
a  Note,  that  it  was  supposed  that  the  Word  upwards  was  inserted  purposely  to  make 
it  uncertain,  which  made  it  look  like  a  Trick  ;  but  if  he  had  taken  Notice,  that  he  had 
advanced  his  Daughter,  and  not  .said  what,  she  had  been  barred.     Ibid.  280.) 

5.  A  settlement  of  a  Real  Estate  on  a  Child  is  no  Advancement,  nor  to  be  brought 
into  Hotchpot.  1  Chan.  Ca.  160.  Neither  does  a  Devise  of  a  Real  Estate  bar  the  Child 
of  its  customary  Share  of  the  Personal  Estate.  Vide  Stanton  v.  Plait,  2  Vern.  753. 
{Vide  Cox  and  Belitha,  Eq.  Ca.  Abr.  Pt.  2,  p.  270.) 

G.  If  a  Freeman  of  London  advances  a  Child  in  Part  by  a  Portion  which  is  to  be 
brought  into  Hotchpot,  such  Portion  or  Advancement  must  be  brought  into  the 
Orphanage  Part  only.  Per  Ld.  Chan.  ALich.  1G85,  Beckford  and  Beckford,  1  Vern. 
345  ;  2  Vern.  281,  S.  C.  decreed,  viz.  that  the  Estate  left  by  the  Testator  shall  be  first 
divided  into  three  Parts,  viz.  the  Widow's  third  Part,  the  Orphanage  Part,  and  the 
Legatory  or  Testamentary  Part,  and  then  what  the  Children  in  Part  advanced  had 
received,  shall  be  brought  into  the  Orphanage  Part  only,  and  not  to  increase  the  whole 
Estate  ;  And  therefore, 
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[156]  7.  If  there  be  an  only  Child  in  Part  advanced  in  the  Father's  Life-time,  such 
Child  shall  not  bring  her  Part  into  Hotchpot,  there  being  none  in  equal  Degree  with 
her  ;  agreed  between  Fane  and  Bence,  2  Vern.  234.  Ibid.  629,  630,  S.  P.  Dean  and 
Lord  Delaware  :  And  though  there  be  a  Widow,  yet  she  is  to  have  her  Third  exclusive, 
Stanton  v.  Plait,  Ibid.  753,  754,  S.  P.,  for  if  it  were  to  be  brought  in,  it  must  fall  again 
into  the  Child's  Part. 

{Vide  S.  P.  Cleaver  and  Spurting,  Eq.  Ca.  Abr.  Pt.  2,  p.  270 ;  Mosel.  179;  2  P.  Wms. 
526,  S.  C.  ;  S.  P.  Garon  v.  Trippet,  Ambl.  189.) 

8.  If  a  Freeman  of  London  dies,  leaving  two  Daughters  and  a  Wife,  and  one  of 
the  Daughters  dies,  though  after  a  Division  and  Partition  of  the  Personal  Estate,  yet 
the  surviving  Sister  shall  have  the  Whole  of  the  Orphanage  Part.  Per  Ld.  Chan. 
Trin.  1713,  Leoffes  and  Leicen.  (Gilb.  Eq.  Rep.  32,  33,  Leoffes  and  Lowen,  S.  C.  and 
P. ;  Prec.  in  Chan.  370,  372,  S.  C.  and  P.) 

9.  If  a  Child  intitled  to  an  Orphanage  Share  dies  before  Twenty-one,  and  unmarried, 
her  Orphanage  vShare  will  survive  to  the  rest  of  the  Children,  though  she  makes  a  Will, 
and  devises  it  away  at  seventeen  Years  of  Age.     Vfilcocks  v.  ^Yilcocks,  2  \ern.  558. 

10.  But  if  a  Man  marries  an  Orphan,  who  dies  under  twenty-one,  her  Orphanage 
Part  shall  not  survive  to  the  other  Children,  but  shall  go  to  the  Husband.  Fouke  and 
Leicen,  1  Vern.  88.     {Vide  [Anonymous]  Prec.  in  Chan.  537.) 

11.  If  a  Man  marries  a  City  Orphan,  and  her  Portion  is  in  the  Chamber  of  London, 
and  he  dies  before  her  Age  of  twenty-one,  this  shall  not  be  looked  upon  as  a  Depositum 
for  the  Husband,  but  as  a  Debitum  or  Chose  in  Action,  which  he  not  having  taken  out, 
or  reduced  into  Possession,  must  survive  to  the  Wife.  An.  PhesanCs  Case,  2  Vent. 
340.     1  Chan.  Ca.  181,  S.  C.  cit.  Vern.  89. 

12.  If  the  Daughter  of  a  Citizen  of  London  marries  in  his  Life-time  against  his 
Consent,  unless  the  Father  be  reconciled  to  her  before  his  Death,  she  shall  not  have 
her  Orphanage  Share  of  his  Personal  Estate ;  and  it  would  be  unreasonable  to  take 
the  Custom  to  be  otherwise.  Uil.  \  &  2  Jac.  2,  Foden  and  Howletl,  1  Vern.  354, 
Per  Ld.  Chan. 

(E)  Concerning  the  Widow  of  a  Freejun,  and  ymxr  shall  be  a  Bar  of  her 

CUST0AL\RY   SHjVRE. 

1.  If  a  Freeman  of  London  dies  without  Issue,  his  Widow  shall  have  her  Widow's 
Chamber,  and  a  Moiety  of  the  rest  of  the  Personal  Estate  ;  and  as  to  the  other  Moiety, 
she  may  plead  herself  Administratrix  to  her  Husband,  and  a  Proviso  in  the  Act  of 
Distributions,  that  it  should  not  prejudice  the  Custom  of  London,  and  the  Plea  will 
be  allowed.  Nil.  1682,  Mattheics  and  Neicby,  1  Vern.  133.  But  quo:re  as  to  this  last 
Point,  for  the  Proviso  in  the  Act  extends  only  to  the  customary  Share  ;  and  therefore 
the  dead  Man's  Share  must  be  divided  according  to  the  Statute  of  Distributions. 

2.  A  Freeman  of  London  having  no  Children,  made  his  Will,  and  thereby  devised 
a  Chattel-Lease  to  one,  and  all  his  Books  to  another,  and  as  to  all  the  rest  of  his  Estate, 
consisting  in  Money,  Goods,  Mortgages  and  Credits,  he  gave  the  yearly  Profits  and 
Benefit  thereof  to  the  PlaintiiT,  his  Wife,  for  Life,  by  quarterly  Pay-[157]-i"ents  ;  and 
directed  his  Executors  out  of  the  Estate,  to  pay  the  PlaintiflF's  Funeral  Charges  after 
her  death,  and  devised  to  her  the  Use  of  his  Plate,  dc,  during  her  Life,  and  directed 
that  his  Stock  and  Estate  in  the  Hands  of  one  J.  C.  should  remain  there  during  his 
Wife's  Life,  and  the  Product  paid  to  her  for  her  Maintenance,  and  devised  several  pir- 
ticular  Legacies  ;  and  after  the  Death  of  his  Wife,  devised  over  the  Surplus  and  Residue 
to  his  Brother's  Children!;  on  a  Bill  brought  by  the  Widow  it  was  decreed  at  the  Bolls, 
that  by  the  Custom  of  London  she  should  have  her  Widow's  Chamber,  and  one  intire 
Moiety  of  the  Personal  Estate,  after  Debts  paid,  as  well  of  the  Lease  and  Books  which 
were  specifically  devised  away,  as  of  all  \.\w,  Rest  and  Residue  of  his  Estate  by  the  Custom 
of  the  City  of  London,  and  should  have  the  Benefit  of  the  other  Moiety  for  Life,  by  the 
Will ;  and  decreed  an  Account  accordingly  ;  which  Decree  was  confirmed  ujMn  an 
Appeal  to  the  Lords  Commissioners.     Mich.  1689,  ^Xebb  and  Webb.  2  rem.  110. 

3.  J.  IV.  a  Freeman  of  London,  on  a  Treaty  of  Marriage  with  .1/.  P.  a  Widow,  who 
had  a  considerable  Fortime  and  several  Children,  agrees  that  he  should  have  only 
£600  of  her  Fortune,  and  the  Residue  to  be  settled  for  her  separate  Use,  and  after 
her  Death,  for  the  Benefit  of  her  Children  ;  and  accordingly  an  Indenture  was  pre- 
pared and  executed  before  Marriage,  whereby  she,  with  his  Assent,  assigns  over  her 
Fortune  to  Trustees,  in  Trust,  that  she  should  receive  the  Profits  of  it  for  her  own 
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separate  Use  during  her  Life,  and  after  her  Death,  that  the  same  should  go  and  be 
di'i'idcd  equally  amongst  her  Children  ;  and  J.  W.  in  Consideration  of  the  intended 
Marriage  and  Marriage-Portion  of  £000,  makes  a  Settlement  on  her  and  at  the  End 
of  tlie  Deed  covenants,  that  if  tlie  said  M.  P.  should  survive  him,  then  liis  Executors 
should  pay  and  deliver  to  the  said  M.  P.  £000  out  of  his  Personal  Estate  :  The  Marriage 
takes  Effect,  J.  W.  dies  without  Issue  ;  and  it  was  insisted  upon,  that  the  Widow  was 
intitled  to  tliis  £000  in  the  first  Place,  pursuant  to  the  Marriage-Agreement,  and  to 
a  full  Moiety  of  the  Personal  Estate,  as  his  ^\'idow,  by  the  Custom  of  Jjjndcm  ;  but 
the  Master  of  the  Rolls  hold,  that  the  Agreement  mentioning  him  a  Citizen  of  London, 
shews  that  the  Custom  might  well  be  in  View  at  that  Time,  and  that  this  Compounding 
for  £600  in  all  Events,  exempted  her  out  of  the  Reason  of  the  Custom  ;  and  decreed 
accordingly.  Hil.  1711,  Whilhill  and  Phelps,  ride  Letter  (B)  Case  7th  {Qu.  8th),  S.  P. 
{Prec.  in  Chan.  325,  S.  G.  and  Decree;  Gilb.  Eq.  Rep.  81,  S.  0.  in  totidem  Verbis  with 
Prec.  in  Chan.) 

*  4.  A  Widower  and  a  Widow  being  about  to  intermarry,  and  having  only  Personal 
Estate,  by  Articles  made  before  Marriage  agreed,  that  in  case  the  Husband  survived, 
he  should  have  £2000  only  out  of  his  Wife's  Personal  Estate  and  the  rest  to  be  at  her 
Disposal,  (tc,  and  in  case  the  Wife  survived,  then  she  was  to  have  £2000  out  of  the 
Husband's  Personal  Estate,  without  saving  only,  or  no  more  :  The  Husband,  being 
a  Freeman  of  London,  died,  and  liis  Wife  brought  her  Bill  for  an  Account  of  his  Personal 
Estate,  over  and  above  the  £2000,  and  to  be  let  into  her  customary  Share  thereof; 
but  it  was  decreed,  that  the  equal  Construction  of  these  Articles  must  be  to  exclude 
the  Wife  from  any  further  share  out  of  the  Estate  ;  and  though  the  Words  were 
not  so  full  to  exclude  her;  yet  the  Intent  of  the  x\rticles  appearing  to  be  a  mutual 
reciprocal  Agreement  between  them  for  settling  each  other's  Claim,  ought  not  to 
be  extended  larger  on  one  Side  than  on  the  other  ;  and  therefore  the  Wife  must  have 
only  the  £2000.  Decreed  Mich.  1714,  Poll  and  Lee.  {Gilb.  Eq.  P,ep.  95,  S.  0.  cited 
in  the  following  Case  by  the  Name  of  Pitt  and  Lee,  in  totidem  Verbis.) 

5.  On  a  Treaty  of  Alarriage  between  the  Defendant  and  her  late  Husband,  Edmund 
Waterson,  deceased,  Indentures  of  Lease  and  Release,  by  way  of  Settlement,  were 
executed  ;  whereby,  in  Consideration  of  the  intended  Marriage,  and  £2000  Marriage- 
Portion,  Lands  to  the  Value  of  £200  per  Ann.  were  limited  to  the  Defendant  for  Life, 
for  her  Jointure,  and  in  full  of  all  Dower  and  Title  of  Dower  to  any  Lands,  Tenements, 
or  Hereditaments,  whereof  or  wherein  her  said  intended  Husband  was  or  should  be 
seised  of  any  Estate  of  Inheritance  during  the  Coverture  between  them  ;  and  in  the 
Release,  ]Villia7n  Waterson,  Father  of  Edmund,  covenanted,  that  [158]  in  case  Edmund 
survived  liim,  then  all  his  Real  and  Personal  Estate,  whereof  he  should  die  seised  or 
possessed,  should  descend  and  come  to  Edmund,  his  Heirs,  Executors  and  Admin- 
istrators :  The  Marriage  takes  Effect,  William  Waterson  dies ;  whereby  some  Real 
Estate  and  a  considerable  Personal  Estate  came  to  Edmund  ;  then  Edmund  makes 
his  Will,  and  having  no  Issue,  devises  £500  to  his  Wife,  and  some  other  Legacies,  and 
devises  the  Residue  of  his  Personal  Estate  to  be  laid  out  in  a  Purchase,  to  be  settled 
on  the  Plaintiffs,  Bonnells,  who  were  his  Nephews,  and  makes  the  Plaintiff,  Atkins, 
his  Executor,  and  dies  ;  and  the  Bill  was  brought  against  the  Widow  for  a  Discovery 
and  Account  of  the  Personal  Estate,  and  that  it  might  be  laid  out  in  a  Purchase,  and 
settled  pursuant  to  the  Directions  in  the  Will.  The  Widow  insisted  by  her  Answer, 
that  her  Husband  was  a  Freeman  of  London,  and  that  he  dying  without  Issue,  she, 
as  his  Widow,  was  intitled  to  a  Moiety  of  his  Personal  Estate,  as  her  customary  Share  ; 
and  whether  she  were  so  intitled,  or  not,  was  the  single  Question.  For  the  Plaintiffs 
it  was  urged  that  she  was  not,  for  that  by  this  Settlement  she  was  provided  for  already  ; 
and  by  the  Custom  of  London,  where  the  Widow  is  compounded  with,  as  they  call  it, 
she  cannot  be  let  in  to  any  other  Part  of  her  Husband's  Personal  Estate  ;  that  this 
was  founded  on  very  good  Reason,  that  the  Wife  might  not  depend  for  Subsistence 
on  the  Casualties  of  Trade  and  other  Contingencies,  wliereto  the  Personal  Estate  might 
be  liable  ;  and  therefore,  since  she  had  in  all  Events  secured  herself  of  a  Provision,  and 
taken  out  so  much  from  the  Husband's  Power  of  disposing  of,  she  ought  to  rest  satisfied 
with  that  Provision  ;  that  if  tliis  had  not  been  intended  in  full  of  her  customary  Part, 
there  would  have  been  negative  Words,  or  some  Proviso  in  the  Settlement,  that  it 
should  not  extend  to  exclude  her  of  lier  customary  Share  ;  that  the  Personal  Share 
was  under  Consideration,  as  appears  by  the  Covenant  concerning  the  Disposition  of 
it,  in  case  the  Husband  survived  his  Father  ;  and  therefore  the  Provision  being  general, 
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must  be  intended  to  be  compleat,  and  to  exclude  her  from  any  other  ;  and  on  this 
Side  were  cited  several  Gases,  wherein  a  Composition  with  the  Wife  has  been  held  a 
Bar  of  her  customary  Share.  On  the  other  Side  it  was  argued,  that  she  ought  not, 
by  this  Settlement,  to  be  excluded  from  her  customary  Part ;  that  if  no  Settlement 
had  been  made,  she  would,  on  her  Marriage,  have  been  intitled  to  her  Dower  at  Common 
Law,  out  of  the  Real  Estate,  and  to  her  customary  Share  out  of  the  Personal  Estate  ; 
that  tliis  Jointure  came  only  in  lieu  of  Dower  of  the  Real  Estate,  and  that  by  the  Act 
of  Parliament  [159]  27  //.  8,  and  therefore  could  be  no  Recompence  for  her  customary 
Share  of  the  Personal  Estate  ;  that  she  was  intitled  to  one  by  the  Common  Law,  and  to 
the  other  by  the  Custom  ;  and  a  Recompence  provided  for  one  of  them  only,  could  be  no 
Recompence  for  the  other,  which  she  claimed  by  a  distinct  independent  Title  ;  that  there 
being  no  negative  Words  in  the  Deed,  made  it  the  stronger  ;  that  they  did  not  intend  to 
exclude  her  of  her  customary  Share ;  and  therefore  it  was  tied  up  barely  in  Bar  of  her 
Dower  and  Title  of  Dower  ;  and  suppose  by  the  Settlement  there  had  been  a  Provision 
for  her  out  of  the  Personal  Estate  only,  and  that  had  been  expressed  to  be  in  full  of  her 
Share  of  the  Personal  Estate,  would  that  have  excluded  her  from  her  Dower  of  the 
Real  Estate  1  no  more  ought  this  Jointure,  which  goes  only  in  Bar  of  her  Dower  of 
the  Real  Estate,  be  construed  to  exclude  her  from  her  customary  Share  of  the  Personal 
Estate  ;  and  the  Entries  in  the  City  Boolcs  must  be  intended  where  the  Composition 
(as  they  call  it)  was  only  out  of  the  Personal  Estate  ;  and  as  to  the  Cases  which  have 
been  in  this  Court,  they  are  all  to  this  Purpose.  Ld.  Chan,  said,  He  thought  the 
Reason  of  the  Case  very  strong  for  the  Defendant,  but  that  this  Point  might  be  settled 
in  a  proper  Way,  desired  to  have  the  Custom  certified,  whether  such  Jointure  before 
ALarriage  being  limited  to  be  only  in  Bar  of  her  Dower,  should  preclude  her  hkewise 
of  her  Customary  Share  ;  afterwards  the  Custom  was  certified  to  be.  That  u-liere  a 
Freeman,  before  Marriage,  viakes  a  Settlement  on  his  intended  Wife,  and  the  same 
is  thereby  declared  to  be  in  full  Lieu  and  Bar  of  her  Sluire  of  his  Personal  Estate,  that 
she  is  tltereby  barred  to  claim  any  of  his  Personal  Estate  after  his  Death  ;  but  if  the 
same  were  expressed  to  be  in  Bar  only  of  Dower,  or  Thirds  of  Lands,  Tenements  and 
Hereditaments,  tliey  said  the  same  had  never  been  in  Controversy  in  this  Court,  nor 
luid  tliey  any  Custom  concerning  it.  It  was  afterwards  decreed  to  be  no  Bar  of  the 
customary  Share.  Pasc.  2  Geo.  1,  Atkins  and  \faterson.  {GUb.  Eq.  Rep.  94,  S.  G., 
but  the  Certificate  and  Decree  do  not  appear.  Vide  the  Case  of  Babington  and  Green- 
wood, Eq.  Ca.  Ab.  Pt.  2,  p.  721,  S.  P.) 

6.  In  this  Case  the  Custom  of  London  was  certified  to  be,  that  if  a  Woman,  before 
her  Marriage  with  a  Freeman,  accepts  a  Settlement  out  of  his  Personal  Estate,  without 
any  Notice  taken  of  the  Custom,  this  bars  her  of  any  customary  Share  of  his  Personal 
Estate  after  his  Death,  if  she  survives  :  but  note,  this  means  only,  that  she  cannot 
singly  and  merely,  by  virtue  of  the  Custom,  claim  any  other  Part ;  not  that  she  is 
thereby  debarred  from  the  Benefit  of  any  Gift  or  Devise  he  tliinks  fit  to  make  her. 
Trin.  1727,  Lewen  and  Lewen.  {Select  Ca.  in  Ch.  14,  May  4,  1725,  S.  G.  but  no  Decree. 
3  Will.  Rep.  15,  S.  G.  Mich.  1727,  determined  on  the  Certificate,  that  the  Wife  was 
in  this  Case  barred  of  her  customary  Part.— The  Reason  of  the  Custom  in  the  present 
Case  seems  to  be,  for  that  the  Wife  does  not  here  trust  to  the  Custom  for  her  Provision. 
By  King,  G.,  Ibid.  17.) 


(F)  Concerning  the  Legatory  or  de.\d  Man's  Share,  what  shall  go  om  of  it, 

AND  HOW   IT  SHALL   BE  DISTRIBUTED. 

1.  A  Citizen  of  London  devised  £700  for  ^fourning  ;  and  the  Question  was,  whether 
it  should  come  out  of  the  whole  EsUite.  or  only  out  of  the  Legatory  Part  ;  for  it  was 
insisted,  that  if  there  had  been  no  Directions  by  the  Will,  or  if  the  Will  had  only 
directed,  that  the  Expences  of  the  Funeral  shall  not  exceed  such  a  Sum,  then  the 
Deduction  must  have  been  out  of  the  whole  Estate  :  But  fier  Cur',  Mourning  devised 
by  the  Will  must  come  out  of  the  legatory  Part,  and  not  lessen  the  Orphanage  or 
customary  Share.     Mich.  1691,  Deakins  and  Buckley,  2  Vern.  240. 

2.  If  a  Freeman  of  London  dies  intestate,  leaving  a  Wife  and  Children,  one  Tlurd 
of  his  Persona!  Estate,  and  the  Widow's  Chamber,  must  go  to  the  Wife,  and  one  other 
Third  to  the  Children,  and  the  dead  Man's  Third  must  go  according  to  the  Suitute  of 
[160]  Distributions,  viz.  two  Tliirds  to  the  Children,  and  the  other  Third  to  the  Wife, 
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(ind  that  this  dccad  Man's  Third  was  not  at  all  under  the  Controul  of  the  Custom  ;  agreed 
as  ail  undoubted  Rule.  Trin.  1718,  Walsam  and  Skinner.  Vide  Wilcocks  v.  Wilcocks, 
2  Vern.  559,  S.  P.     {Vide  ante  (C),  pi.  4  [1  Eq.  Ga.  Abr.  154].) 

3.  If  a  Freeman  of  London  devises  Legacies  more  than  the  legatory  Share  comes  to, 
the  Legatees  shall  aViate  in  Proportion  ;  and  if  a  Legacy  be  given  to  a  Child,  though 
this  shall  go  out  of  the  legatory  Part,  and  cannot  go  in  Part  of  ()rphanage  ;  yet  if  the 
legatory  Part  is  not  sufhcient,  the  Legatee  must  abate  in  Proportion.  Vide  Stanton  v. 
Piatt,  -2  Vern.  753.     Vide  Webh  v.  Webb,  1  Vern.  110. 

4.  A  Citizen  of  London  being  possessed  of  a  Personal  Estate  to  the  Value  of  .£1 8,000, 
and  having  made  a  competent  Jointure  to  his  Wife  on  his  Marriage,  it  was  agreed,  that 
he  might  dispose  of  two  Thirds  of  his  Personal  Estate  by  his  Will,  viz.  one  third  Part, 
which  would  have  belonged  to  his  Wife,  had  he  not  made  a  Settlement  on  his  Marriage 
in  lieu  thereof,  by  which  Means  her  customary  Part  comes  to  be  at  his  Disposal ;  and 
one  other  third  Part,  which  is  the  legatory  Part,  which  every  Citizen  may  dispose  of  by 
his  Will  ;  and  having  two  Sons  and  two  Daughters,  he  makes  his  Will,  and  by  it  devises 
two  Thirds  of  his  whole  Estate  to  his  Daughters,  and  one  Third  to  liis  Sons  ;  hereupon 
the  Chamber  of  London  would  have  distributed  his  Estate  in  this  Manner  ;  first.  To 
make  an  equal  Division  of  the  customary  Part,  viz.  of  £6000  amongst  all  the  four 
Children,  which  was  £1500  a-piece,  and  then  allot  two  Thirds  of  the  Residue  to  the 
Daughters,  and  one  Third  to  the  Sons;  so  that  by  this  Division  each  Daughter  should 
have  only  £5500,  and  each  Brother  should  have  £3500.  But  Ld.  Chan,  declared,  that 
the  Intent  of  the  Testator  did  to  him  plainly  appear  to  be,  that  his  Daughters  should 
have  two  intire  Tliirds  of  his  whole  Estate,  which  is  £G000  a-piece  ;  and  it  was  decreed 
accordingly.    Pasc.  1681,  Low  and ,  1  Vern.  6. 

5.  In  this  Case  it  was  held  that  where  a  Freeman  of  London  made  liis  Will,  and 
devised  Legacies  to  liis  Children  more  than  their  Orphanage  Part  would  amount  unto, 
ivithout  taking  any  Notice  whatsoever  of  the  Custom,  that  these  Legacies  shall  be  a 
Satisfaction  of  their  Orphanage  Shares,  to  which  they  were  entitled  by  the  Custom 
in  the  Nature  of  a  Debt,  and  that  the  Legacies  shall  not  come  out  of  the  Testamentary 
or  dead  Man's  Part,  because  it  is  held  in  this  Court,  that  they  shall  not  take  both  by 
the  Will  and  the  Custom  too  ;  but  where  such  Legacies  are  less  than  their  Orphanage 
Shares,  whether  they  shall  be  pro  tanlo  in  Satisfaction,  he  was  in  great  Doubt,  and 
sent  it  to  the  City  to  certify;  though  he  seemed  rather  to  think  they  should,  in  that 
Case,  take  both,  especially  if  none  of  the  Devises  in  the  Will  were  thereby  disappointed. 
Trin.  1729,  at  the  Rolls,  Nicholls  and  Nicholls. 

(G)  Concerning  the  Custom  of  York. 

1.  If  a  Freeman  of  London  dies  in  the  Province  of  York,  seised  and  possessed  of  a 
Real  and  Personal  Estate,  the  Custom  of  the  City  of  London  for  the  Distribution  of 
his  Personal  Estate  shall  [161]  prevail,  and  controul  the  Custom  of  the  Province  of 
York.     Cholmley  v.  Cholmley,  2  Vern.  47. 

2.  So  if  a  Freeman  of  London  dies  in  York,  his  Heir  shall  come  in  for  a  share  of 
the  Personal  Estate,  though  by  the  Custom  of  York  he  is  debarred  thereof ;  for  the 
Custom  of  London,  which  follows  the  Person,  shall  be  preferred  to  that  of  York,  which 
is  only  local.     Mich.  1688,  Cholmley  and  Cholmley,  2  Vern.  82. 

3.  If  a  Man  within  the  Pro\ance  of  York  dies  intestate,  leaving  a  Wife  and  no  Child, 
the  Wife  shall  have  one  Moiety  of  the  Personal  Estate  by  the  Custom,  and  the  other 
Moiety  being  without  the  Custom,  shall  be  distributed  according  to  the  Act  of  Dis- 
tributions. Decreed  Trin.  1687,  Stapleton  and  Sherrard,  1  Vern.  134,  305,  314,  432, 
465,  S.G. 

4.  A  man  who  lived  in  the  Province  of  York  died  intestate,  having  advanced  all 
his  Gliildren  in  his  Life-time ;  and  it  was  held,  that  the  Personal  Estate  which  he  died 
possessed  of  should  be  settled  according  to  the  Act  for  settling  Intestates  Estates. 
Mich.  1683,  Goodwin  and  Ramsden,  1  Vern.  200;  cited  {as  it  seems)  1  Vern.  305,  by 
the  name  of  Eamsdenv.  Gudgeon.  Vide  Benson  v.  Benson,  2  Vern.  263,  where  a  Person 
who  was  an  Inhabitant  of  the  Province  of  York  died  intestate,  having  before  his 
Marriage  made  a  Settlement  on  liis  Wife  in  Bar  of  her  customary  Share,  and  leaving 
Children ;  the  Question2was,^how  Distribution  should  be  made ;  but  thei-e  is  no 
Resolution. 

5.  The  Intestate  being  an  Inhabitant  in  the  Province  of  York,  left  Issue  a  Son  and 
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a  Daughter  only,  and  no  Widow  ;  the  Daughter  had  a  Portion  given  her  in  Marriage 
in  Lieu  and  full  Satisfaction  of  what  she  might  claim  by  the  Custom  of  the  Province 
of  York  ;  the  Son  was  also  advanced  by  a  Settlement  of  Lands  ;  the  Question  was 
how  the  Estate  should  be  distrilnited.  For  the  Heir  it  was  insisted,  that  now  the 
Custom  of  the  Province  of  York  is  to  be  quite  laid  out  of  the  Case,  and  the  same  Dis- 
tribution made  of  the  Estate,  as  of  any  other  Intestate's  Estate,  and  by  Consequence 
the  Daughter  to  bring  her  Portion  into  Hotchpot,  but  the  Heir  to  have  a  full  Share, 
without  regard  to  what  Lands  had  been  settled  upon  him  :  But  per  Ctir\  the  Daughter 
must  not  bring  back  her  Portion  into  Hotchpot,  for  that  came  in  Lieu  of  her  cus- 
tomary Part,  and  was  the  Price  the  Father  thought  fit  to  give  her  for  the  same.  Trin. 
1692,  Gudgeon  and  Ramsden,  2  Vern.  274. 

G.  An  Inhabitant  of  York  having  on  his  Marriage  settled  his  Real  Estate  on  himself 
for  Life,  Remainder  as  to  Part  on  his  Wife  for  a  Jointure,  Remainder  of  the  ^\^lole  to 
his  first  and  other  Sons  in  Tail,  Remainder  to  his  own  right  Heirs  ;  the  Qucs-[161]-tion 
was,  whether  the  Son  was  thereby  excluded  by  the  Custom  of  the  Province  of  York 
from  having  any  share  of  his  Father's  Personal  Estate  ;  which  Point  being  directed 
to  be  tried  on  an  Issue  at  Law  ;  and  it  being  found  that  he  was  thereby  debarred,  the 
same  was  decreed  accordingly.     Trin.  1 700,  Constable  and  Constable,  2  Vern.  375. 


[162]  CAP.  XXIV. 
Decree. 


(A)  Concerning  the  Drawing  up  and  Inrolling  of  Decrees. 

(B)  Who  are  bound  liy  the  Decree. 
(G)  Concerning  Error  in  the  Decree. 

(D)  Concerning  the  Performance  and  Execution  of  a  Decree. 

(A)  Concerning  the  Drawing  up  and  Inrolling  of  Decrees. 

L  In  the  Drawing  up  a  Decree,  it  is  not  sufficient  for  the  Register  to  recite  the 
Bill  and  Answer,  and  then  add,  that  upon  the  Reading  of  the  Proofs,  and  hearing 
what  was  alledged  on  either  Side,  it  was  decreed  so  and  so  ;  but  the  Facts  which  were 
proved,  and  allowed  by  the  Court  as  proved,  must  be  particularly  mentioned  in  the 
Decree ;  otherwise  if  a  Bill  of  Re'view  be  brought,  those  Facts  shall  be  taken  as  not 
proved ;  for  else  a  Decree  could  not  be  reversed  by  a  Bill  of  Review.  [Brend  v- 
Brend,]  1  Vern.  214.     [Broad  v.  Broad,]  2  Chan.  Ca.  161,  S.  P. 

2.  A  Decree  being  pronounced  in  Michaelmas  Term,  and  the  Defendant  djing 
soon  after,  on  a  Motion  to  have  it  inrolled,  it  was  held  by  Ld.  Chan,  to  be  a  Thing 
often  done  ;  and  that  it  was  like  a  Judgment  at  Law,  which,  if  pronounced  before, 
may  be  entered  after  the  Party's  Death  ;  and  the  Decree  was  inrolled  accordingh'. 
[Anonymous,]  2  Chan.  Ca.  227.  [Clapham  v.  Phillips,]  Nel.  Chan.  Bep.  [Rep.  Temp. 
Finch],  169,  S.  P.    [Yeavely  v.  Yeavely,]  3  Chan.  Bep.  73,  S.  P. 

3.  So  where  a  former  Decree  of  Dismission  being  pleaded  in  Bar  to  a  second  Bill, 
it  was  objected,  that  the  Dismission  and  Decree  could  not  be  pleaded  in  Bar,  because 
the  Decree  was  not  signed  and  inrolled  ;  and  if  the  Defendant  would  have  it,  that 
it  was  a  Suit  still  in  Being,  then  the  Plea  was  a  Plea  in  Abatement  only  :  But  j^er  Cur', 
Either  that  Suit  was  for  the  same  Matter  as  the  present,  or  not  ;  if  not,  you  ought 
to  have  moved  to  have  had  the  Plea  re-[163]-fcrred  ;  but  if  it  is,  then  that  Suit  is 
either  depending  or  determined,  and  either  way  is  pleadable.  Hil.  1684,  Prilman  and 
Pritman,  1  Vern.  310. 

4.  But  if  an  Administrator  obtains  a  Decree,  that  he,  his  Executors  or  Adminis- 
trators, may  redeem  a  Mortgage,  and  he  dies  intestate  before  Inrolment  of  the  Decree, 
such  Decree  shall  not  afterwards  be  inrolled  for  the  Benefit  of  his  Administrator,  for 
the  first  Administrator's  Title  is  gone.     [Warren  r. ,]  2  Chan.  Ca.  248. 
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(B)  Who  are  Bound  nv  the  Decree. 

1.  All  original  Parties  to  the  Suit,  and  likewise  all  tliose  wlio  fome  in  pendente 
Lite,  and  are  made  Parties  thereto  by  Process,  are  bound  by  the  Decree.  [Venables  v. 
Foyie,]  1  Chan.  Ca.  3,  153. 

2.  If  there  are  two  Executors,  and  one  of  tlieni  by  Decree  is  prohibited  to  receive 
any  more  money,  or  meddle  farther  with  the  Testator's  Ellects,  and  a  Mortgagor  to 
tlin  Testator,  who  was  present  at  the  Hearing  and  I'ronouncing  the  Decree,  afterwards 
pays  the  Mortgage-Money  to  the  Executor  who  had  the  Decree  against  him,  he  must 
pay  it  over  again.  Vide  Ilarvey  v.  Munta(iuc,  1  Vern.  57,  122,  S.  C.  But  for  this 
vide  Title  Notice  [1  Eq.  Ca.  Abr.  330],  and  what  shall  be  a  Lis  pendens. 

3.  An  Agreement  by  some  Tenants  of  a  Manor  to  inclose  or  stint  a  Common,  will 
be  decreed  in  Equity,  and  such  Decree  will  bind  two  or  three  htnnoursomc  Tenants 
who  oppose  it.  [Thirveton  v.  Collier,]  1  Chan.  Ca.  48.  {Vide  Delabeere  v.  Bedding- 
field,  2  Vern.  103,  ace.  as  to  stinting,  but  cont.  as  to  enclosing.) 

*  4.  So  where  a  Bill  was  brought  by  some  few  Tenants  of  Greyslock  Manor  against 
the  Lord,  to  settle  the  Customs  of  the  Manor  as  to  Fines  upon  Deaths  and  Alienations ; 
and  an  Issue  was  directed  to  be  tried  at  Law,  and  found,  that  upon  the  Death  of  the 
Ijord  or  Tenant,  there  was  due  an  uncertain  Fine,  but  not  exceecUng  a  Twenty-penny 
Fine,  that  is,  twenty  Years  old  Kent ;  and  upon  Alienation  of  the  Tenant,  a  Fine 
altogether  uncertain  and  arbitrary  ;  and  it  was  insisted  upon,  that  there  being  but 
some  of  the  Tenants  Parlies  to  this  Bill,  the  rest  would  not  be  hound  by  this  'J'rial  : 
but  Ld.  K.  held  they  would  ;  and  he  said  he  remembered  the  Case  of  Nether  ^Viersdale, 
between  Lord  Gerard  and  some  few  Tenants,  and  Lord  Noltimj} tarn's  Case  in  the 
Dutchy,  concerning  the  Customs  of  Daintree  Manor,  for  Grinding  and  Baking  at 
the  Lord's  Mill  and  Bake-house,  and  said  in  these  and  a  hundred  others,  all  were  hound, 
though  only  a  few  Tenants  Parties ;  else,  where  there  are  such  Numbers,  no  Eight 
could  be  done,  if  all  must  be  Parties  ;  for  there  would  be  perpetual  Abatements  ;  and 
it  is  no  Maintenance  for  all  the  Tenants  to  contribute,  for  it  is  the  Case  of  all  ;  and  in 
the  Exchequer  and  Dutchy  it  would  certainly  be  so,  and  no  difference  when  it  is 
here  ;  and  he  cited  Sir  William  Boothbifs  Case  in  the  Dutchy  last  Michaelmas 
Term,  where  a  Bill  concerning  the  Custom  of  Grinding  at  the  Lord's  Mill  was 
amended  and  made  to  be  on  Behalf  of  the  Plaintiffs  and  all  the  rest  of  the  Tenants  ; 
and  as  to  the  Objection,  that  the  Courts  of  E.xchequer  and  Dutchy  are  Courts  of 
Revenue,  and  go  by  otfier  Rules  than  ordinary  Courts  of  Equity,  he  said  that  was 
of  no  weight,  and  held,  that  all  must  be  bound  here  as  well  as  there.  Mich.  1701, 
Brown  and  Howard. 

[164]  5.  ThePlaintiff,being  Vicar  of  the  Parish  oiWvrksworlhmBerhy shire,  \)row^\t 
a  Subpoena  in  tlie  Nature  of  a  Scire  Facias,  against  the  Defendants,  to  inforce  tlie 
Performance  of  a  Decree  made  5  Car.  1 ,  by  which  (amongst  other  Things)  it  was  decreed, 
that  all  the  Miners  wthin  the  said  Parish,  as  well  for  the  Time  being,  as  to  come,  should 
pay  the  tenth  Dish  of  Lead  Ore  cleansed,  d'C,  to  the  Vicar  of  the  said  Parish  for  the 
Time  being,  for  Tithes,  d-c.  The  Defendants  appeared  to  the  Scire  Facias,  and  set 
forth,  that  they  claimed  not  in  Privity  under  any  of  the  Parties  to  that  Decree,  and 
that  some  of  them  were  seised  of  Mines  not  then  found  out  or  opened,  and  that  there 
had  not  been  any  Performance  or  Execution  of  the  Decree,  and  other  Matters  in 
Avoidance.  The  Court  held  that  tlie  Decree  extends  to  all  Miners  within  the  Parish, 
for  the  Time  being,  or  to  come  ;  so  the  Defendants  are  \vithin  the  Letter,  and  expressly 
bound  by  the  Decree,  and  as  long  as  the  Decree  stands  in  Force  must  obey.  Mich. 
1G90,  Broion  and  Booth,  2  Vern.  184. 

6.  If  a  Devisee  obtains  a  Decree  to  hold  and  enjoy  the  Lands  against  the  Heir, 
who  it  was  supposed  had  suppressed  the  Will,  and  pending  this  Suit  a  third  person 
gets  an  Assignment  of  a  Mortgage  made  by  the  Testator,  and  then  purcha.ses  the 
Equity  of  Redemption  of  the  Heir,  having  Notice  that  there  was  such  a  Will,  the 
Purchaser  shall  not  be  admitted  to  dispute  the  Justice  of  the  Decree,  nor  to  try  at  Law, 
whether  the  Will  was  not  cancelled  by  the  Testator.  Finch  v.  Newnham,  2  Vern. 
216. 

7.  But  if  a  Mortgagee,  after  ten  Years  Suit,  four  Reports,  and  two  Trials  at  Law, 
obtains  a  Decree  to  foreclose,  and  an  Account  is  taken,  dc,  yet  such  Decree,  dc,  will 
not  liinder  a  subsequent  Incumbrancer  from  redeeming  the  first  Mortgagee,  neither 
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shall  he  be  concluded  by  the  Account  taken  in  the  first  Suit.     M'trrcl  v    Vieslerne 

2  Vern.  G63. 

(C)  Concerning  Error  i.\  the  Decree. 

1.  Matters  assigned  for  Error  in  a  Decree,  must  ;ij)j)eaj-  in  the  Decree  itself ;  for 
being  inrolled,  it  is  such  a  Record  as  must  be  tried  by  itself ;  but  if  a  Fact  be  mistaken 
at  the  Hearing  and  decretal  Order,  that  may  be  rectified  upon  a  Rehearing.  [Combs  r. 
Proud,]  1  Chan.  Ca.  54  ;  vide  Bills  of  Review  and  Reversal,  Title  Bill  [1  Eq.  Ca.  Abr.  81]. 
•2.  If  a  Feme  Sole  exhibits  a  Bill,  and  during  the  Proceedings  marries,  and  no  Notice 
is  taken  of  it,  but  the  Cause  proceeds,  and  there  is  a  Decree  for  the  Defendant ;  this  will 
not  be  sufficient  Cause  to  reverse  the  Decree,  being  no  Error  appearing  in  the  Decree, 
but  a  Matter  which  should  have  been  pleaded  in  Abatement,  and  of  which  the  Defendant 
alone  might  have  taken  Advantage.     [Cramborne  v.  Dalmahoy,]  1  Chan.  Rev.  2:51. 

3.  So  if  a  Mortgagor  has  a  Decree  against  the  Mortgagee  to  have  a  Redemption, 
and  pending  a  Reference  the  Suit  abates  by  the  Death  of  one  of  the  Parties,  Defendants  ; 
but  the  Account  goes  on,  and  the  Master  is  attended  by  the  Executor  of  the  Party 
dying,  and  makes  his  Report,  which  is  confirmed  and  decreed  ;  this  after  twenty 
Years  shall  not  be  sufficient  Error,  so  as  to  intitle  the  Devisee  of  the  ^Iortgagor  to  a 
new  Account.     30  Car.  2  [1678-79],  Slingsby  and  Hale.  1  Chan.  Ca.  122. 

[165]  *  4.  Sir  George  Douming  brought  an  Appeal  in  the  House  of  Lords  from 
a  Decree  made  in  the  Court  of  Chancery,  by  Consent,  suggesting,  that  though  the 
Register  in  drawing  up  the  Order  had  drawn  it  as  a  Decree  by  Consent  (and  the  Jlinutes 
were  so  too)  ;  yet  he  never  did  consent  to  such  Decree,  nor  liis  Counsel  neither ;  or 
if  they  did,  it  was  without  his  Authority,  and  made  Affidavit  of  it ;  but  the  Appeal 
was  dismissed.     HU.  1G99,  Downing  and  ('age. 

*  5.  John  Grice,  by  Will,  devises  his  Real  Estate  to  his  Wife  for  Life,  and  after  to 
Thomas  his  Son,  for  ninety-nine  Years,  if  he  should  so  long  live,  charged  with  the 
Payment  of  £500  a-piece  to  John  and  Thomas,  the  two  eldest  Sons  of  his  Son  Thomas. 
at  their  Age  of  twenty-one  Years,  and  dies  ;  afterwards  John  the  Grandson  dies  in 
1694,  an  Infant,  and  Intestate;  after,  in  1698,  Thomas  the  Father  dies,  without 
taking  Administration  to  John  his  Son  ;  and  this  Bill  was  brought  to  have  an  Account 
and  Distribution  of  the  Personal  Estate  of  John  Grice  the  Grandfather.  Thomas  the 
Father,  and  John  the  Son  ;  and  on  hearing  the  Cause  the  Court  had  decreed  the 
£500  Legacy,  devised  to  John  the  Grandson,  to  be  distributed  among  his  Mother, 
Brother  and  Sisters,  equally  :  and  a  Bill  of  Review  being  brought  to  reverse  this 
Decree,  the  first  Error  assigned  was,  that  on  the  Death  of  John  the  Grandson,  in  the 
Life  of  Thomas  his  Father,  his  £500  Legacy  vested  in  his  Father  by  the  Statute  of 
Distributions,  though  he  took  not  Administration  to  him,  and  therefore  ought  not 
to  have  been  distributed  as  the  Personal  Estate  of  Johii  the  Grandson,  but  as  the 
Personal  Estate  of  Thomas  the  Father,  and  then  the  Mother  would  be  entitled  to  a 
Third  of  it ;  and  it  was  admitted  that  it  ought  to  have  t)een  so  ;  but  it  was  insisted, 
that  this  Error  did  not  appear  in  the  Body  of  the  Decree,  as  drawn  up  :  for  though 
it  was  laid  in  the  Bill,  that  the  Grandson  died  in  1694,  and  the  Father  in  1698  ;  and 
that  it  is  confessed  in  the  Answer,  they  died  about  the  Times  in  the  Bill  ;  yet  the 
Defendants  being  Infants,  their  Admission  is  not  sufficient,  unless  proved  ;  and  it 
shall  be  supposed  it  was  not  proved,  because  if  it  had,  the  Coiut  could  not  make  such 
a  Decree,  and  the  Proofs  cannot  now  be  referred  to.  On  the  other  side  it  was  said, 
taking  the  Facts  to  be,  as  it  appears  on  the  Decree,  as  drawn  up  and  inrolled,  it  is  a 
plain  Error,  and  it  must  be  so  taken  now  ;  and  the  Question  is  not  at  present,  whether 
an  Infant's  Admission  be  good,  or  not.  Ld.  K.  held  it  an  Error  appearing  in  the  Body 
of  the  Decree  ;  so  the  Decree  was  opened.  Trin.  1706,  Grice  and  Goodidn.  (S.  ('. 
Free,  in  Chan.  cit.  2  Eq.  Ca.  Abr.  281.) 

6.  There  luun'ng  been  a  Decree  made  for  a  very  liberal  Allowance  for  the  Main- 
tenance of  an  Infant  out  of  a  Trust  Estate,  and  not  according  to  the  Trust ;  upon  a 
Rehearing  it  was  endeavoured  to  set  aside  the  Decree  :  But  jvr  Cur',  where  an  Infant 
recovers  by  Decree  of  the  Court,  the  Court  may  by  the  Approbation  of  the  Infant's 
[166]  Relations,  allot  him  a  Maintenance,  though  no  Provision  in  the  Trust  for  that 
Purpose ;  and  this  founded  on  natural  Equity  ;  and  though  in  this  Case  the  Decree 
went  beyond  natural  Equity,  yet  a  Decree  being  made  in  it,  we  will  not  revei-se  it, 
though  j)ossibly  we  would  not  have  made  the  Decree.  Trin.  1691.  EnglefieU  and 
Englefield,  2  Vern.  2  ii. 
'  C.  I.— 31 
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(D)  Concerning  the  Performance  and  Execution  of  a  Decree. 

1.  The  Lord  Cliancellor  for  the  Time  being  will  inforce  the  Execution  of  Decree.';, 
though  made  by  a  prior  Lord  Chancellor  ;  and  though  they  arc  alledged  to  be  un- 
reasonable, yet  vvill  assi.st  with  the  utiiio.st  Process  of  tl.e  Court,  till  they  come  regularly 
before  him  to  be  revensed.  29  Car.  2  [1(177-78],  Laurence  and  Berneij,  2  Chaii.  Hep. 
127. 

2.  If  by  Decree  Mortgage-Money  i.s  to  be  paid  at  a  certain  Time,  yet  in  ca.se  of  in- 
evitable Necessity  the  Court  may  inlarge  the  Time,  thougli  the  Decree  be  signed  and 
inrolled.      [Knight  c.  Bevis,]  1  Chan.  Ca.  64. 

;3.  The  Court  had  decreed,  tliat  either  the  Defendant  should  pay  a  Sum  of  Money 
by  a  Time  therein  for  that  Purpo.se  limited,  or  in  Default  thereof,  the  Plaintiff  should 
hold  and  enjoy  the  Lands  charged  therewith  ;  and  a  Writ  of  Execution  of  the  Decrei; 
had  i.ssued,  and  an  Attachment  for  Xon-performance  thereof ;  and  upon  the  Keturn 
of  the  Attachment,  the  Defendant  moved  he  might  appear  and  be  examined  ;  and  it 
was  insisted  he  ought  to  be  admitted  thereto,  for  that  he  might  shew  that  the  Process 
issued  not  regularly,  or  that  he  had  paid  the  Money,  or  had  a  Release,  d'c.  But  the 
Ma.ster  of  the  Rolls  ordered  the  Process  to  go  on,  and  would  not  admit  the  Defendant 
to  appear  to  be  examined,  unless  lie  would  give  Security  to  perform  the  Decree.  Mich. 
1G88,  Roper  imd  Roper,  2  Vern.  9L 

*  i.  The  late  Lord  AUingtons  Estate  was  decreed  to  be  sold  for  Payment  of  his 
Debts  and  Legacies,  and  that  all  Parties  interested  should  join  in  the  Sale  ;  and  accord- 
ingly the  Estate  (being  about  £2000 /;er  A  n/i.)  was  sold  to  J.  S.  and  Conveyances  executed, 
in  which  there  was  a  Covenant  for  fartlier  Assurance  ;  afterwards  J .  S.  sold  away 
£1(500  per  Ann.  of  the  Estate  to  another  Person  and  was  constrained  to  deliver  all  the 
Deeds  to  him,  ,so  that  he  had  none  left  to  make  out  any  Title  to  the  £iOO  per.  Ann.  that 
remained  unsold  ;  and  therefore  moved  the  Court,  that  the  Parties  to  the  Conveyance 
to  him  might  be  ordered  to  execute  a  DupHcate  of  the  Conveyance  to  be  kept  by 
him.  they  refusing  to  do  so  on  the  first  Motion ;  Ld.  K.  said.  He  looked  upon  it  to  be 
within  tlie  Covenant  for  further  Assurance  ;  and  ordered  that  a  Duphcate  should  be 
executed,  but  that  it  should  be  indorsed  on  it,  that  it  was  only  a  Duplicate ;  but  the 
Matter  being  moved  again  by  the  other  Side,  the  Order  was  discharged  ;  for  that 
the  Decree  being  once  executed,  the  Court  had  no  more  to  do  in  it.  Mich.  1700, 
Napper  and  Lard  AUington. 

That  a  Decree  is  equal  to  a  Judgment,  and  to  be  paid  accordingly  in  a  Course  of 
Administration,  vide  Title  Creditor  and  Debtor  [1  Eq.  Ca.  Abr.  138] ;  that  the  Benefit 
of  it  survives  to  the  Wife,  vide  Title  Baron  and  Feme  [1  Eq.  Ca.  Abr.  bl]. 


[167]  CAP.  XXV. 
Deeds,  and  other  Writings. 


(A)  Who  is  obhged  to  produce  them,  to  whom  and  upon  what  Term.s,  and  how  they 

are  to  be  kept. 

(B)  Of    suppressing  and  cancelling  Deeds  and    Writings,    and    the    Consequence 

thereof. 

(C)  Deeds,  and  other  Instruments  entered  into  by  Fraud,  &c.,  in  what  Cases  to  be 

relieved  against. 

(D)  Defect  in  a  voluntary  Deed,  in  what  Cases  aided  in  Equity. 

(A)  Who  is  ohliced  to  produce  them,  to  whom,  and  upon  what  Terms, 

•  AND  HOW  they  ARE  TO  BE  KEPT. 

1.  The  Plaintif]'  was  a  Remainder-Man  in  Tail  in  a  voluntary  Settlement,  and  the 
Bill  was  for  a  Di.scovery  of  the  Deed ;  but  it  appearing  to  the  Court,  that  the  Intail 
was  discontinued,  the  Court  would  not  relieve  the  Plaintiff.  Hil.  1G88,  Kelley  and 
Berri/,  2  Vern.  35 ;  vide  Bills  of  Discovery,  Title  Bill  [1  Eq.  Ca.  Abr.  75]. 

2.  So  where  a  Bill  was  exhibited  to  discover  an  ancient  Deec'  of  Intail,  alledged  to 
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be  in  the  Defendant's  Hands,  and  the  Defendant  pleaded  a  Conveyance  made  to 
hini.self  of  the  Estate  in  Question  ;  and  that,  if  there  wa.s  any  .sucli  Iritail,  the  .same  was 
discontinued  :  the  Court  allowed  tlu;  Plea,  and  .said,  they  would  not  aid  the  Issue 
in  Tail  against  a  Discontinuance,  though  by  a  voluntary  Conveyance.  Page.  1688, 
Bunce  and  Phillips.  2  Vern.  50.  Where  Affidavit  must  be  made,  that  the  Party  who 
prays  a  Discovery  of  a  Deed,  <fc.,  has  it  not  in  his  Possession,  vide  Title  Affida\it  Letter 
(A)  [1  Eq.  Ca.  Abr.  13]. 

3.  If  an  Heir  at  Law  brings  a  Bill  for  Deeds  and  Writings  against  the  Widow  of  his 
Ancestor,  he  must  establish  her  Jointure,  though  it  was  made  after  the  Marriage,  and 
not  pursuant  to  any  Marriage-[168]-Articles,  but  purely  voluntary.  Towers  v.  Daiys, 
Vern.  479.     Per  Curiam,  vide  [Anonymous]  2  Chan.  Ca.  i. 

4.  A.  brought  a  Bill  against  one  who  was  As.signee  of  a  Lease ;  and  charged,  that 
the  Defendant  knew  that  the  Lease  was  expired,  and  that  the  same  did  appear  by  Writ- 
ings in  his  Custody.  The  Defendant  pleaded,  that  he  was  Purchaser  of  the"  Lease, 
and  that  at  the  Time  of  the  Purchase  he  was  informed,  that  there  were  fifty-seven 
Years  to  come  in  the  Lease,  and  therefore  gave  after  the  Rate  of  nineteen  Years  Purchase 
for  it  ;  and  the  Plea  was  allowed  ;  and  a  Demurrer  also.  Worcester  v.  Parker,  2  Vern. 
255. 

5.  A  Bill  was  exhibited  for  a  Discovery,  whether  in  a  Mortgage  made  by  A.  to  B., 
which  had  been  assigned  to  the  Defendant,  there  was  not  some  Trust  declared  for  the 
Benefit  of  the  Plaintiff'.  The  Defendant  by  Answer  denied  there  was  any  Trust  declared 
for  the  Plaintiff  ;  and  the  Answer  being  replied  to,  the  Question  at  the  Hearing  was, 
whether  the  Defendant  should  be  obliged  to  produce  the  Deed  ;  and  Ld.  K.  said.  He 
would  not  oblige  him  ;  for  by  this  Method  all  Purchasers  might  be  blown  up.  But  the 
Reporter  adds  a  Quare  tanien.  Hall  v.  Adkinson,  2  Vern.  463.  For  this  ride  how 
far  Purchasers  without  Notice  are  favoured  Title  Purchase  [1  Eq.  Ca.  Abr.  353]. 

G.  If  there  be  a  Deed  of  Settlement,  under  which  two  Persons  claim,  the  Court 
will  order  it  to  be  brought  into  Court  for  its  safer  Custody,  and  both  Parties  to  use 
it  as  they  have  occasion,  and  take  Copies  of  it,  if  they  please.  [Banbury  r.  Bri.scoe.]  2 
CJian.  Ca.  42. 

(If  a  Man  seised  of  Lands  in  Fee  hath  divers  Charters,  Deeds,  and  Evidences,  and 
maketh  a  Feoffment  in  Fee,  either  without  a  Warranty,  or  with  Warranty  only  against 
him  and  his  Heirs,  the  Purchaser  shall  have  all  the  Charters,  Deeds,  and  Evidences,  as 
incident  to  the  Lands  &  ratione  Terrce.  to  the  End  he  may  better  defend  the  Land  him- 
self, having  no  Warranty  to  recover  in  Value  :  for  the  Evidences  are  as  it  were  the 
Sinews  of  the  Land,  and  the  Feoffor  not  being  bound  to  Warranty,  hath  no  Use  of  them ; 
but  if  the  Feoffor  be  bound  to  Warranty,  so  that  he  is  bound  to  render  in  Value,  then 
is  the  Defence  of  the  Title  at  his  Peril  ;  and  therefore  the  Feoffee  in  that  Case  shall 
have  no  Deeds  that  comprehend  Warranty,  whereof  the  Feoffor  may  take  Advantage  ; 
also  he  shall  have  such  Charters  as  may  serve  him  to  deraign  the  Warranty  Paramount ; 
also  he  shall  have  all  Deeds  and  Evidences  which  are  material  for  the  Maintenance  of 
the  Title  of  the  Land  :  but  other  Evidences  whicli  concern  the  Possession,  and  not  the 
Title  of  the  Land,  the  Feoffee  shall  have  them.     Co.  Lit.  6a:  1  Co.  1.2.) 

*  7.  A.  on  the  Marriage  of  his  Son,  settled  several  Lands  in  this  Manner,  viz.  as  to 
Part,  to  the  Use  of  himself  for  Life,  and  after  to  the  Use  of  his  Son  for  Life,  then  to  l)is 
first  and  other  Sons  in  Tail,  and  for  Want  of  such  Issue,  to  the  Use  of  the  Plaintiff,  who 
was  his  Brother,  and  his  Heirs  ;  and  as  to  the  other  Part  of  the  Lands,  to  the  Use  of 
the  Son  for  Life,  and  after  to  the  Use  of  the  Wife  for  her  Jointure,  then  to  the  first 
and  other  Sons  in  Tail  ;  and  for  want  of  such  Issue,  to  the  Plaintiff  and  his  Heirs; 
the  Son  and  Wife  died  without  Issue  in  the  Lifetime  of  A.,  and  after  their 
Deaths  A.  got  the  Settlement,  and  cut  il  in  Pieces;  but  the  Counter-part  [169]  «"as 
intire,  and  in  the  Hands  of  A.,  and  the  Bill  was  brought  to  discover  it,  and  to  have  it 
preserved  ;  and  the  Counter-part  being  confessed  in  the  Answer,  the  Plaintiff  obtained 
an  Order  at  the  Rolls  to  have  it  brouglit  into  Court ;  and  a  Motion  was  made  to  have 
that  Order  discharged,  for  that  the  Remainder  to  the  Plaintiff  was  merely  voluntary, 
and  therefore  he  ought  not  to  have  any  Aid  from  a  Court  of  Equity ;  but  the  Court 
would  not  discharge  the  Order,  but  made  the  Deed  be  brought  into  Court,  there  to 
remain,  and  thereby  hinder  A.  from  selling  the  Estate  from  the  Plaintiff.  Trin.  1691, 
Brookhank  and  Brookhank. 
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(B)  Of  si'ppri!ssing  .\nd  cwncelling  Dkhos  and  \\'iiiTiNc;s.  and  the 
Consequence  thereof. 

1.  The.  Defendant  suppre.ssed  a  Marriage-Settlement,  by  which  a  Remainder  in  Tail 
Male  was  limited  to  the  Plaintiff's  Father  ;  and  all  the  prior  Estates  lieing  .spent,  upon 
Proof  made,  that  the  Settlement  came  to  the  Defendant's  Hand,  and  that  ho  had  con- 
fessed it  in  Answer  to  a  former  Bill,  though  now  he  denied  it ;  the  Master  of  the  Kolls 
decreed  the  Plaintiff  should  hold  and  enjoy  the  E.state,  and  this  Decree  was  confirmed 
bv  Tid.  K.  Trin.  1700,  Eyton  and  Eyton,  ■I'Vern.  380.  {Free,  in  Chan.  11(5,  S.  C.  Vide 
Dalston  and  Coatsworth,'Eq.  Ca.  Abr.  Pi.  2,  287 ;   1  P.  Wms.  7;?1.) 

2.  So  where  a  Person  confessed,  that  he  in  a  Passion  had  burnt  liis  Marriage- 
Articles  ;  but  it  being  made  appear,  tliat  he  produced  them  at  the  Execution  of  a 
Coininission  subsequent  in  Time  to  the  Day  on  which  he  pretended  to  jiavc  burnt  them, 
he  was  committed  to  the  Fleet,  until  he  should  produce  them  ;  and  althotigh  he  after- 
wards made  Oath  he  had  them  not,  and  could  not  ])roduce  them,  and  that  it  was  in- 
sisted for  him,  tliat  although  the  Burning  of  the  Articles  was  a  great  Misdemeanor, 
yet  a  Man  was  not  to  suffer  perpetual  Imprisonment,  because  he  could  not  do  what 
was  impossible  for  him  to  do  ;  yet  he  could  not  be  discharged  until  he  had  consented 
to  admit  the  Articles  were  to  the  Effect  in  the  Bill.  Trin.  170G,  Sampson  and  Ravisey 
(In  the  Book,  Sanson  v.  Rumsey),  2  Vern.  5(J1 ;  vide  [Gartside  ■/'.  Ratcliff]  1  (.'han.  Ca. 
292,  293,  S.  P. 

3.  If  A.  on  his  Marriage  with  B.  settles  Lands  on  her  for  a  Jointure,  which  were 
subject  to  an  Intail,  and  C.  the  Brother  of  .4.  is  privy  to  the  Intail,  and  ingrosses  the 
Jointure-Deed,  and  has  the  Deed  of  Intail  in  his  Custody,  and  owns  that  he  concealed 
it,  being  under  an  Apprehension  that  A.  would  dock  the  Intail,  and  A.  de\ases  the 
Inheritance  to  J.  S.  and  dies  wthout  Issue,  though  C.  recovers  in  Ejectment  on  the 
Deed  of  Intail ;  yet  Equity  will  decree  the  Widow  her  Jointure ;  but  /.  S.  being  a 
voluntary  Devisee,  can  have  no  Relief.  Mich.  1G91,  Eaw  and  Fole,  2  Vern.  239, 
decreed,  and  affirmed  in  the  House  of  Lords.  Vide  Title  Notice  [1  Eq.  Ca.  Abr.  330]. 
{Free,  in  Chan.  35,  Raw  and  Fotts,  S.  C,  Mich.  1G91.) 

((!)  Deeds  and  other  Instruments  entered  into  by  Fraud,  &c.,  in  what  Cases 
TO  BE  REUEVED  AGAIKST.     (For  this  vide  Title  Agreements  [1  Eq.  Ca.  Abr.  16].) 

1.  A.  for  £300  granted  to  the  Defendant  B.  a  Rent-Charge  of  £300  jxr  Ann. 
out  of  Lands  in  Ireland  of  £1000  ]>er  Ann.  to  hold  to  B.  and  his  Heirs,  to  commence 
from  the  first  Michaelmas  or  Lady-Dai/,  after  the  death  of  A.  without  Issue  Male, 
with  a  Proviso,  if  the  said  A.  had  any  Issue  Male,  who  should  attain  the  Age  of  twenty- 
one  Years,  the  Grant  should  be  void  ;  A.  died  without  Issue ;  and  on  a  Bill  to  be  re- 
lieved against  this  Rent-Charge,  the  Court  decreed  a  Reconveyance  or  Lease  thereof 
on  Payment  of  £300  and  Interest :  it  appearing  in  the  Cause  by  Proof,  that  A.  was 
young  and  nece.ssitous,  and  had  lived  an  idle  dissolute  Life,  and  that  the  Debaucheries, 
in  which  B.  was  often  a  Companion  with  him,  would  soon  end  his  Days ;  that  he 
made  this  Bar-[170]-gain  \rithout  the  Advice  of  any  Friends  or  Counsel  of  his  own  ;  and 
that  he  was  utterly  incapable  of  getting  Children,  as  appeared  by  the  Oaths  of  his 
Surgeons.     Pasc.  1G84,  The  Earl  of  Ardglasse  and  Muschamp,  1  Vern.  237. 

2.  But  where  A.  had  an  Inn  in  Neuxastle  descended  to  him  which  was  let  at  £64 
per  Ann.  but  subject  to  a  small  Mortgage,  and  A.  being  very  poor,  was  inveigled  to 
sell  it  for  £80,  and  afterwards  brought  a  Bill  to  be  relieved,  it  was  dismissed  :  Ld.  Chan, 
declaring,  that  though  the  Bargain  was  not  a  fair  one,  yet  as  it  was  not  attended  with 
strong  Badges  of  Fraud,  there  could  be  no  Relief  against  it.  Mich.  1702,  \\ood  and 
Fenwick.     (Free,  in  Chan.  20G,  S.  G.  accordingly.     S.  G.  but  not  S.  P.  post,  270.) 

3.  If  a  Bond  be  entered  into  by  Force  and  Terror,  but  so  as  not  to  make  it  Duress. 
the  Court  may  relieve  against  it,  at  least  not  suffer  it  to  be  carried  into  Execution  in 
Equity.     Vide  [Att.-Gen.  v.  Sothon]  2  Vern.  497,  per  Cur'. 

A.  A  Man  possessed  of  a  Lease  for  three  Lives  of  a  Rectory,  devised  the  Rectory 
by  his  Last  Will  ;  but  that  being  void,  it  came  to  his  three  Daughters,  as  Coheirs  and 
special  Occupants  :  There  being  a  Suit  in  Chancery,  the  Husband  of  one  of  the 
Daughters,  fearing  to  be  in  Law,  and  being  made  to  believe  that  he  should  be  forced 
to  ])ay  the  Costs,  released  the  Arrears  that  should  be  coming  to  him  for  his  Share 
of  the  Rectory  to  the  other  Sisters,  who  were  to  bear  the  Charge  of  the  Suit ;  and  his 
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Share  of  tlie  Arrears  ainouiUiiig  to  £1000  the  Release  was  set  aside,  it  being  a  Misappre- 
hension in  him.  Hit.  1G81,  Gee  and  Sjiencer,  1  Vern.  32;  vide  Ibid.  20,  where  it  is 
declared  by  Ld.  Chan,  to  be  the  constant  Rule  in  Equity,  to  avoid  a  Release,  where 
there  is  Suppressio  Veri,  or  Sutjgestio  Falsi.  (Vide  Broderick  and  Broderick,  En.  Ca. 
Abr.  Part  2,  244,  480.) 

(A.  had  a. Judgment  of  £6000  against  B.  B.  gave  A.  a  Legacy  of  £5  and  died  ;  A. 
on  Receipt  of  this  £5  gave  the  Executor  of  B.  a  Release  in  this  Manner  :  /  acknowledge 
to  have  received  of  C.  £5  left  me  as  a  legacy  bij  B.,  and  do  release  to  him  all  Demands 
which  I  against  him,  as  Executor  of  R.  can  have,  for  any  Matter  vhalsoever ;  and  it 
was  adjudged,  that  the  Generality  of  the  Words,  All  Demands,  should  be  restrained 
by  the  particular  Occa.sion  mentioned  in  the  former  Part  thereof,  viz.  the  Receipt  of 
the  £5  Legacy,  and  should  not  he  a  Discharge  of  the  Judgment.  I'asc.  1  W .  d-  .1/. 
Knight  and  Cole,  1  Lev.  101,  adjudged.) 

(D)  Defect  in  a  voluntary  Deed,  in  what  Casis  aided  in  Equity. 

1.  A.  having  two  Nephews,  who  were  his  Heirs  at  Law.  by  Conveyance  executed 
in  his  Life-time,  settled  all  the  Lands  to  the  Use  of  himself  for  Life,  Remainder  to  his 
Issue,  if  he  should  happen  to  have  any.  Remainder  to  his  Nephews  ;  but  in  the  Enumera- 
tion of  the  Particulars  of  the  Lands,  a  Mistake  was  made  ;  but  the  Conveyance  being 
merely  voluntary,  the  Court  refused  to  amend  it,  but  left  the  Lands  to  descend  equally 
between  them.     Hil.  1681,  Lee  and  Ilerleij  (In  the  Book,  Henley)  d-  aV ,  1  Vern.  .'37. 

2.  But  if  a  Man  makes  a  voluntary  Settlement  as  a  Provision  for  his  younger 
Children,  and  for  their  Maintenance,  such  voluntary  Conveyance  shall  be  supplied 
and  made  good  in  Equity.  Thompson  v.  Attfield,  1  Vern.  40;  vide  Clavering  v. 
Clavering,  2  Vern.  473.  That  if  there  are  two  voluntary  Deeds  or  Conveyances,  the 
first  shall  prevail ;  and  vide  Title  Agreements,  Letter  (C)  [1  Eq.  Ca.  Abr.  23]. 


[171]  <'A1'.  XXVI. 
Devises. 


(A)  Of  Devises,  by  whom  and  to  whom. 

(B)  Of  what  Estate  or  Interest  in  the  Devises  may  he  dispose. 

(C)  What  Words  pass  a  Fee  in  a  Will. 

(D)  What  Words  pass  an  Estate-Tail,  and  for  Life. 

(E)  Of  executory  Devises  of  Lands  of  Inheritance  ;  and  here  of  Contingent  Remainders 

and  Cross  Remainders,  as  far  as  they  relate  to  this  Place. 

(F)  Of  executory  Devises  of  Leases  for  Years  ;  and  here  of  the  Limitation  of  the  Trust 

of  a  Term,  as  far  as  it  relates  to  and  agrees  with  the  Devise  thereof. 

(G)  Of  Terms  for  Years  and  incertuin  Interests  by  Devise. 
(H)  Of  Devises  by  Implication. 

(I)    Of  Devises  of  Lands  for  Payment  of  Debts. 

(K)  Of  Devises  of  Things  Personal,  as  (ioods.  Chattels,  &c.,  by  what  Description,  and 

to  whom  good. 
(L)  Where  a  Devise  shall  be  in  Satisfaction  of  a  Thing  due. 
(M)  Of  void  Devises. 

1st,  By  devising  what  the  Law  already  gives,  or  what  the  Policy  of  the  Law  will 

not  admit. 
2dly,  By  LTncertainty  in  the  Description  of  the  Tiling  devised. 
Mil/,  By  Uncertainty  in  the  Description  of  the  Person  to  take. 
^tIlll/,  By  the  Devisee  of  Lands  dying  in  the  Life-time  of  the  De-visor. 
What  Circumstances  are  necessary  by  the  32  d  34  //.  8  and  29  Car.  2.     What  shall 
be  a  Revocation  and  a  new  Publication,  vide  Title  Will. 

(A)  Of  Devises,  nv  wikim  \nd  to  whom. 

1.  .\  Wife,  whose  Husband  is  banished  for  his  Life  by  Act  of  Parliament,  may 
make  a  Will,  and  in  everv  Thing  [172]  act  as  a  Feme  Sole,  as  if  the  Husband  was  dead. 
Trill.    1089,  Countess   of  rortland   and   Prodgers.  2   Vern.    104,  and   the  Legatees 
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under  the  Lady  Sandys's  Will,  whose  Husband  was  so  banislied,  were  decreed  tlieir 
Legacies. 

(By  34  cC  35  H.  8,  it  is  declared  in  express  Words,  that  a  Devise  of  any  Manors,  Lands, 
d'c,  by  a  Feme  Covert,  Infant,  Ideot,  or  Non  compos,  is  not  good  ;  tliat  such  only  who 
have  a  .^ound  and  dispo.sing  Memory,  can  devise,  vide  G  Co.  '2'.]  a;  Cro.  Jac.  497, 
and  that  it  is  not  suHiciciit  that  they  be  able  to  answer  to  familiar  and  usual  Questions. 
If  a  Man  makes  a  \\'ill  in  his  .Sickness  by  the  over  lni]iortuiiity  of  his  \Vife,  to  the  end 
he  may  be  quiet,  this  shall  be  said  to  be  a  Will  made  liv  Kcstraint.  and  shall  not  be  good. 
Styl.  427.)  ^ 

2.  A  Feme  Covert  E.xecutri.x  cannot  devise  any  of  the  (loods,  which  she  hath  as 
E.xecutri.x,  without  the  Assent  of  the  Husband,  or  his  Agreement  after.  1  Rol.  Abr. 
008. 

(The  Husband  may  bind  himself  by  Covenant  or  Bond  to  permit  his  Wife  by  Will 
to  dispose  of  Legacies,  &c.,  and  this  will  be  such  an  Appointment  as  the  Husband  will 
be  bound  to  perform.  Cro.  Eliz.  '27 ;  Cro.  Car.  210,  .'i7(),  597.  But  it  does  not  operate 
as  a  Will,  neither  ought  it  to  be  proved  in  the  Spiritual  Couit.  1  Mod.  211,  212.  P^or 
the  l^roperty  passes  from  him  to  her  Legatee,  and  it  is  his  (Jift.  Ihid.  21 1,  per  Curiam. 
If  he  once  assents,  he  cannot  after  dissent  ;  and  where  lie  is  hound  by  Agreement 
to  let  her  make  a  Will,  his  Consent  shall  be  implied  till  the  contrary  appears  ;  and  what 
shall  be  a  sufficient  Evidence  to  an  Assent,  vide  2  Mod.  172,  173.  What  religious 
Persons  were  disabled  from  making  a  Will,  vide  Rol.  Abr.  008.) 

3.  If  a  Feme  Covert  makes  and  publishes  her  Will,  and  devises  Land  by  it.  and 
her  Husband  dies,  and  then  she  dies,  the  Devise  is  void,  because  the  Consummation 
is  founded  upon  the  Making  and  Publishing,  which  are  void  Acts.  [Brett  v.  Rigden.J 
Plow.  344. 

4.  8o  if  one,  being  under  the  Age  of  twenty-one  Years,  makes  his  W'ill,  and  thereby 
devises  his  Lands,  and  after  attains  the  Age  of  twenty-one  Years,  and  dies  without 
making  any  new  Publication  thereof,  this  Devise  is  void.  (For  this  ride  And.  182; 
Di/er.  143;  Raym.  84.)  Mich.  15  Car.  2  [1003],  Herbert  and  Forbale.  1  Sid.  102,  agreed 
per  Curiam,  upon  a  Trial  at  Bar. 

5.  But  an  Infant  Male  at  the  Age  of  fifteen,  or  Female  at  twelve,  if  proved  to  be  of 
Discretion,  may  make  a  Will  of  their  Personal  Jlstate,  and  it  sliall  be  good  ;  agreed 
by  Counsel,  and  admitted  .by  the  Court.     [Bishop  v.  Sharp,]  2  Vern.  409. 

(Some  Books  mention  the  Age  of  seventeen,  others  that  an  Infant  may  make  his 
Testament,  and  constitute  his  Executors  for  his  Goods  and  Chattels  at  eighteen.  Co. 
Lit.  But  as  the  Common  Law  liath  appointed  no  Time,  it  therefore  depends  wholly 
on  the  Spiritual  Court,  2  Mod.  315,  jier  Curiam  ;  and  it  was  said,  that  they  sometimes 
allowed  \Vills  made  by  Persons  of  fourteen  Years  of  Age  ;  but  however  it  being  a  Matter 
within  tlieir  Jurisdiction,  the  Courts  of  Law  will  not  intermeddle.     Ibid.  2  Jones,  210.) 

0.  Tenant  in  Tail  to  him  and  the  Heirs  of  his  Body,  with  the  Reversion  expectant 
in  F'ee,  cannot  devise  the  Land  in  Fee  to  another,  though  lie  dies  without  Issue.  31 
Ass.  3  adjudged.     Qucere  Rationem. 

(Because  at  Common  Law  it  was  only  a  Possibility,  and  not  grantable,  or  deviseaWe  ; 
but  whether  such  a  Reversion  could  be  devised  by  Parol  within  the  Custom,  vide  Styl. 
409,  410.  Dubitatur.  and  there  said,  that  the  Statute  of  Viestm.  2  helped  not  the 
Custom.) 

7.  Tenant  in  Tail  may  devise  Lands  to  a  Charity,  and  such  Devise  shall  be  good, 
though  there  was  neither  Fine  levied,  nor  Recovery  suffered  of  the  Lands.  Duke's 
Char.  Uses,  110.     [Att.-Gen.  v.  Rye,]  2  Vern.  453,  S.  P.  decreed. 

8.  If  there  be  two  Jointenants  of  Lands,  and  one  of  them  devises  that  which  belongs 
to  him,  and  dies,  this  is  a  void  Devise,  and  tlie  Devisee  takes  nothing,  because  the 
Devise  does  not  take  Effect  till  after  the  Death  of  the  Devisor  ;  and  then  the  surviving 
Jointenant  takes  the  Whole  by  a  prior  Title,  viz.  from  the  first  Feoffment  ;  but  in  this 
Case,  if  the  Devisor  survives  the  other  Jointenant,  then  the  Devise  is  good  for  the  Whole, 
because  he  being  the  surviving  [173]  Jointenant  has  the  Whole  by  Survivorship,  and 
then  the  Words  of  the  Will  are  sufficient  to  carry  the  whole  Estate  ;  besides  at  the  Time 
of  making  the  Will,  though  he  was  not  sole  Tenant  of  the  Land,  yet  he  was  seised  per 
moy  d-  per  tout ;  and  it  is  impossbile  to  fix  upon  any  Particular  Part  which  he  meant 
to  devise,  because  he  could  not  then  call  one  Part  of  the  Land  more  liis  own  than 
another ;  and  the  most  genuine  Construction  seems  to  give  the  whole  Land,  since  he 
was  seised  per  tout  of  it  at  the  Time  of  the  Devise.     Lit.  Sect.  287.     Perkins,  Sect.  500. 
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•J.  A  Wife  may  be  a  Devisee,  though  not  a  Grantee  to  the  Husband  ;  for  as  the 
Grant  had  been  void,  because  the  Husband  and  Wife  are  but  one  Person  in  Law,  so 
the  Devise  is  good,  because  it  does  not  take  Effect  till  after  the  Death  of  the  Husband, 
and  then  they  are  no  more  one  Person.     Co.  Lit.  112  ;   1  Rol.  Ahr.  610. 

10.  A  Devise  to  the  Principal.  Fellows,  and  Scliolars  of  Jesus  College  in  Oxford, 
and  their  Successors,  for  Maintenance  of  a  Scholar  is  good  by  the  Statute  of  charitable 
Uses,  though  such  Devise  had  been  Mortmain  by  the  Statute  of  Wills.  Hob.  13(5, 
Flood's  Case.     Vide  Title  Charity  [1  Eq.  Ca.  Abr.  94]. 

11.  A  Man  might  have  devised  to  an  Infant  in  Ventre  sa  Mere,  thougli  the  Devisor 
died  before  the  Infant  was  born ;  for  he  was  in  Esse  in  some  Eespect,  and  the  Freehold 
shall  be  in  the  Heir  in  the  mean  time  :  Duhitatur,  11  //.  6,  13  [1432-33]. 

(W'hether  a  Devise  to  an  Infant  in  Ventre  sa  Mere  per  Verba  in  prcesenti,  be 
good,  has  been  much  doubted,  because  it  is  not  to  take  Effect  at  the  Time  of  the 
Death  of  the  Devisor  ;  and  since  by  the  Devise  he  is  to  take  immediately  after  the  Death 
of  the  Devisor,  the  Freehold  cannot  be  in  Abeyance  by  the  Act  of  the  Parties  ;  but 
as  the  better  Opinion  seems  to  be  tliat  such  a  Devise  is  good,  it  will  be  sufficient  barely 
to  mention  the  Authorities  pro  and  con.,  as  Dyer.  303  ;  2  Mod.  9;  1  I^ev.  135  ;  Moor, 
177.  PI.  312.  220:  Piaym.  103;  1  Keb.  851 ;  2  Bulst.  273;  1  Rol.  Rep.  110,  137  :  2  Rol. 
Rep.  335;  Raym.  83;  Carter  5,  87;  2  Mod.  292.  And  by  Finch,  Ld.  K.,  the  Doubt 
arises  upon  the  Statute  of  Wills,  which  enacts.  That  it  may  be  lawful  to  devise  to  any 
Person  or  Persons,  (tc,  but  that  at  Common  Law  without  Question  it  was  good.  2 
Mod.  9.  But  a  Man  cannot  surrender  a  Copyhold  to  an  Infant  in  Venire  sa  Mere. 
1  Rol.  Rep.  109,  137,  254;  2  Bulst.  2  72.) 

12.  A  Devise  to  an  Infant  in  Ventre  sa  Mere,  when  he  is  born,  is  undoubtedly 
good,  and  the  Freehold  shall  descend  in  the  mean  time.     1  T.^.v.  135;  1  Rol.  Ahr.  609. 

13.  So  is  a  Devise  to  an  Infant  in  Ventre  sa  Mere,  with  a  new  Publication  of  the 
Will  after  his  Birth.     [Fuller  v.  Fuller,]  Cro.  Eliz.  423. 

14.  So  if  Lands  be  devised  to  A.  for  Life,  the  Remainder  to  a  posthumous  Child, 
this  is  a  good  contingent  Remainder,  because  there  is  a  Person  in  Being  to  take  the 
particular  Estate  ;  and  if  the  contingent  Remainder  vests  during  the  Continuance 
of  the  particular  Estate,  or  eo  instante  that  it  determines,  it  is  sufhcient.  Moor.  637; 
vule  3  Lev.  408;  4  Mod.  259,  282,  the  Case  of  Reve  and  Long  ;  and  vide  \0  d  U  W. 
3,  cap.  16,  whereby  Provision  is  made  for  preserving  Remainders  for  the  Benefit  of 
posthumous  Children. 

15.  If  Lands  are  devised  to  two  Men,  and  the  Child  with  which  the  Devisor's 
Cliild  is  enseint,  the  Child  shall  take  by  the  Devise,  but  whether  jointly  or  in  common, 
quaere.     Moor,  177. 

16.  A  Bastard  may  be  a  Devisee  of  Land,  but  a  Monk  cannot.    Dyer,  323. 

[174]  (B)  Of  what  *  Est.\te  or  Interest  in  the  Devisor  .may  he  dispose. 

1.  If  the  Father  devises  Lands  to  his  youngest  Son.  and  the  eldest  Son  knowing 
thereof  enters  into  the  Land,  and  disseises  the  Father,  and  so  contimies  till  the  Death 
of  the  Father,  by  which  the  Will  is  t  void  ;  yet  because  it  was  made  void  by  Deceit  and 
Covin,  it  shall  be  made  good  in  Chancery  :  Per  Ld.  Chan,  in  Rosswell  and  Entry's 
Case,  1  Rol.  Abr.  378. 

2.  If  A.  articles  for  the  Purchase  of  Lands;  but  before  any  Conveyance  executed, 
he  devises  all  his  Lands  to  be  sold  for  the  Payment  of  his  Debts  and  Legacies  ;  these 

*  By  the  Common  Law  no  Lands  or  Tenements  were  deviseable  by  any  Last  Will 
or  Testament,  neither  could  they  be  transferred  from  one  to  another,  but  by  solemn 
Livery  and  Seisin,  Matter  of  Record,  or  sufKcient  Writing.  Co.  Lit.  Ill,  /;.  The 
Reason  of  this  is  owing  to  the  Nature  of  the  old  Feuds  and  Tenures  ;  for  if  this  were 
permitted,  the  Lord  would  be  disappointed,  not  only  of  the  Profits  of  Ward,  Marriage, 
and  Relief  ;  but  likewise  it  would  be  in  the  Power  of  his  Tenant  by  devising  to  a 
Stranger,  to  put  on  him  a  Person,  who  had  neither  Ability  of  Mind,  or  Strength  of 
Body  ;  though  the  one  was  requisite  to  assist  him  in  his  Courts,  and  the  other  to  defend 
his  Person  in  the  Field. 

t  If  a  Stranger  disseises  the  Devisor,  if  he  dies  before  Re-entry,  the  Devise  is  void, 
39  //.  0,  18  b,  but  if  he  re-enters,  the  Devise  shall  be  good,  for  he  was  seised  ab  initio. 
1  Salk,  238. 
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Lands  will  pass,  altliough  lie  was  luit  seised  at  the  Time  nf  the  Will,  and  tlioiiyh  there 
was  no  new  Publication.  So  if  a  Man  devises  all  his  Lands  for  Payment  of  his  Debts, 
and  afterwards  purchases  Land,  Equity  will  decree  a  Sale  of  the  purchased  Lands, 
altliough  there  were  no  precedent  Articles.  Trin.  .'55  Car.  2  flG8.'i|,  Frideux  and 
Gibbon,  2  I  'ban.  C'a.  144.  S.  C.  cited  Lucas's  Rep.  529,  Micb.  10  Geo.  1  [1 723],  in  Cane. 
(If  a  Man  devise  l^ands  in  which  lie  has  nothing  and  after  purchases  them,  such 
a  Devise  is  void,  not  being  within  the  Statute  of  Wills,  for  he  is  not  a  Person  having. 
Plow.  .'348.  So  where  a  ^ian  devised  to  his  Wife  all  such  Sums  of  .Money.  Lands,  Tene- 
ments, and  Estate  whatsoevei',  whereof  at  the  Tiiue  of  his  Dei-ca.se  he  should  be  pos- 
sessed :  and  after  the  making  of  tlie  Will,  he  purcha-sed  Lands  of  the  Custom  of  (gavel- 
kind, and  died  without  making  any  Publication  ;  and  it  was  held,  that  these  pur- 
chased Lands  did  not  pass,  for  they  were  not  sua  at  the  Time  of  the  Making  of  the  Will  ; 
and  the  constant  Form  of  Pleading  is,  that  the  Testator  was  seised,  and  that  being  so 
seised,  A'-c.  wliich  at  least  is  an  Evidence  of  the  Law  :  .and  there  is  no  Difference  as  to 
Lands  deviseable  by  Custom  or  by  Statute  :  but  such  Devise  of  Things  Personal  is 
good,  though  the  Testator  had  them  not  at  the  Time  of  making  his  Will,  because  they 
go  to  the  Executor,  and  pass  not  by  the  Will,  but  by  the  Assent  of  the  Executor,  to 
wlioni  the  Will  is  only  directory  :  Adjudged  Midi.  G  Ann.  in  B.  It  on  a  Writ  of  Error 
out  of  the  C.  B.  and  confirmed  also  on  a  Writ  of  Error  in  the  House  of  Lords,  between 
Bunler  and  Cooke.  1  Salk.  2.'57,  238.) 

3.  If  A.  purchases  Copyhold  Lands,  and  dies  before  Admittance,  having  first  de- 
vised all  his  Copyholds  to  T.  S.,  the  Copyhold  Lands  contracted  for  will  pass  by  the 
Will  :  or  in  any  Case,  if  there  are  Articles  for  a  Purchase,  and  tlie  Purcha-ser  m.ikes 
his  Will,  and  dies  before  any  Conveyance  executed,  yet  the  Lands  shall  pass  in  Equity. 
Trin.  15  Car.,  Davie  and  Beadsbam,  1  Cban.  Ca.  39.  (Virie  Eq.  Ca.  Abr.  Part  2, 
Woodier  and  Greenhill,  S.  P.) 

4.  A.  employs  B.  to  article  for  the  Purchase  of  Lands,  wliich  B.  did,  and  the  Articles 
were  made  in  April,  but  the  Possession  was  not  to  be  delivered  till  the  Micbaelmas 
following  ;  A.  before  Micbaelmas,  or  a  Conveyance  executed,  but  after  Payment  of 
the  Purchase-Money,  devised  b}'  sufficient  Words  to  J.  S..  and  afterwards  A.  takes  a 
Conveyance  of  the  Lands  so  articled  for,  to  him  and  his  Heirs  and  died  ;  and  it  was 
held,  and  affirmed  upon  a  Rehearing,  that  the  Land  passed  by  the  Will,  and  that  an 
equitable  Literest  is  as  well  devi.seable  as  a  legal  Estate.  //;/.  1711,  Greenbill  [175]  and 
Greenhill,  2  Vern.  G79.  The  Reporter  adds  a  Quccre.  Whether  the  Testator  after  the 
Date  of  the  Will,  having  taken  a  Conveyance  to  himself  and  his  Heirs,  it  did  not  amount 
to  a  Revocation.  {Free,  in  Chan.  320,  S.  C;  Gilb.  Eq.  Hep.  77,  S.C.  in  tot  idem  Verbis 
with  Free,  in  Chan.     Vide  Lucas's  Rep.  528.) 

(2  Wils.  Rep.  631,  S.  C.  cited  by  the  Master  of  the  Rolls ;  to  have  been  so  deter- 
mined ;  but  he  took  a  Difference  where  the  Purchase  was  before  the  W'ill  made,  and 
where  after  ;  for  in  the  last  Case  Testator  had  no  equitable  Interest  in  the  Land,  and  so 
having  no  Title,  could  devise  nothing.  Vide  the  Case  of  Pitt  and  Lingford,  Eq.  Ca. 
Abr.  Part  2,  p.  297.) 

5.  On  a  Treaty  of  Marriage,  Articles  were  entered  into,  whereby  the  Sum  of  £700 
being  the  \^"ife■s  Portion,  and  £700  more  added  to  it  on  tlie  Part  of  the  Hustiand.  in 
all  £1400  was  agreed  to  be  laid  out  in  the  Purchase  of  Lands,  to  be  settled  on  the  Hus- 
band for  Life,  Remainder  to  the  Wife  for  Life,  Remainder  to  Trustees,  to  support  con- 
tingent Remainders,  (tc  The  Marriage  takes  Elfcct,  the  Husband  dies  without  Issue, 
and  before  any  Purchase  made  pur.suant  to  the  Articles,  having  first  devised  all  his 
Personal  Estate  to  the  Defendant,  who  was  his  Wife,  and  all  liis  Real  Estate  to  the 
Plaintiffs,  who  were  his  Nephews,  and  one  of  them  his  Heir  at  Law,  and  made  his 
\\'ife  Executrix,  but  took  no  Manner  of  Notice  of  the  £1400.  On  a  Bill  brought  by 
the  Plaintiffs  to  have  this  £1400,  as  they  would  have  the  Land,  if  the  Purchase  had 
been  made  pursuant  to  the  Articles  ;  for  the  Wife  took  more  by  the  Devise,  than  she 
would  liave  been  intitled  to  under  the  Settlement,  had  it  been  made  ;  and  therefore 
it  was,  that  if  it  were  to  be  considered  as  Lands,  she  could  not  have  both,  the  Devise 
of  the  Personal  Estate  being  more  than  an  Equivalent,  and  therefore  a  Satisfaction. 
And  it  was  held  by  Ld.  Chan,  that  as  this  Case  is,  if  a  Purchase  had  been  made,  even 
after  the  Making  this  Will,  though  at  Law  such  Lands  would  not  pass,  yet  in  this 
Court  there  could  be  no  Question,  but  the  Plaintiffs  would  have  the  Benefit  thereof 
by  the  Relation  to  the  Articles  ;  and  though  no  Purchase  was  made,  yet  by  the  Agree- 
ment the  £1400  is  to  be  looked  upon  in  a  Court  of  Equity  as  a  Real  Estate,  and  as  such 
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must  go  to  the  PlaintifT.s  ;  and  decreed  accordingly  per  Ilarcourt,  and  affirmed  by  Lord 
Cowper.  Pasc.  1715,  Lingen  and  Souray.  (Linguen  and  Sour  ay,  S.  G.  accordinglv. 
Prec.  in  Chan.  400;  Gilh.  Eq.  Sep.  91,  S.  G.  in  lotvlem  Verbis  with  Free,  in  Chan  • 
1  Will.  Rep.  172,  8.  G.  and  Decree;  10  Mori.  528.) 

G.  A  Man  .seised  in  Fee  devised  his  Lands  in  Trust,  to  sell  Part  for  Payment  of  his 
Debts,  and  till  his  Debts  were  paid,  to  pay  £100  jmr  Ann.  to  his  natural  Daughter 
;!/.,  and  after  the  Debts  paid  £.'300  for  her  Life  ;  and  if  she  have  Children,  to  convey 
successively  to  those  Children  ;  but  if  she  die  without  Issue,  then  to  convey  to  the 
eldest  Son  and  Heir  of  J.  C,  his  Nephew,  and  the  Heirs  of  his  eldest  Son,  but  if  "he  claim 
any  Thing  during  the  Life  of  M.  then  both  Father  and  Son  to  be  excluded  from  having 
any  Thing  out  of  his  Estate.  The  eldest  Son  of  J.  C.  was  A.,  who  had  two  Sisters,  B. 
and  T.  A.  died  leaving  Issue  J.,  who  in  the  Life  of  M.  devised  the  Lands  in  Question 
to  J.  S.  and  died  without  Issue  ;  and  after  the  Death  of  M.  without  Issue,  the  Trustee 
conveyed  to  the  Sisters  of  A.  and  their  Heirs ;  and  the  Question  being  between  the 
Sisters  and  the  Devisee  of  /.  it  was  decreed  by  the  Lord  Keeper,  Treby,  Chief  Justice, 
and  Baron  Poicel,  that  tliis  being  but  a  mere  Possibility  during  the  Life  of  .1/.  the 
Devise  was  void,  and  the  Lands  well  conveyed  to  the  Sisters  B.  and  T.  Trin.  7  11'. 
3,  Bishop  and  Fountain,  3  Lev.  427,  428. 

*  7.  /.  S.  who  was  to  have  had  a  considerable  Advantage  by  a  Will,  was  drawn 
in  by  PVaud  and  false  Suggestions,  to  make  a  Composition  for  his  Interest,  and  to  give 
a  Release ;  afterwards  J.  S.  being  sensible  of  the  Fraud,  makes  his  Will,  and  thereby 
(after  other  Legacies)  he  devises  all  the  rest  of  his  Goods  and  Chattels  whatsoever  to 
his  Wife,  upon  Condition  that  she  paid  all  his  Debts,  and  [176]  made  her  sole 
Executrix ;  and  it  was  held,  that  his  Right  to  set  aside  the  Release  was  deviseable, 
and  the  Words  proper  for  that  Purpose  :  Decreed  Trin.  1701,  Drew  and  Merry. 

(C)  What  Words  pass  a  Fee  in  a  Will. 

1.  If  A.  devises  Lands  to  B.  to  give,  sell,  or  do  what  he  pleases  with  it,  these  Words 
by  the  Intent  of  the  Devisor,  convey  a  Fee  to  B.  or  if  the  Words  were  to  B.  <&  Sanguini 
suo,  they  would  pass  a  Fee,  because  the  Blood  rims  through  the  Collateral,  as  well 
as  Lineal  Line.     Co.  Lit.  9  b;  Bendl.  11  ;  1  Rol.  Abr.  834. 

(Though  a  set  Form  of  Words,  and  the  Word  Heirs  particularly,  are  necessary 
in  Deeds  to  convey  an  Inheritance,  yet  may  they  be  dispensed  with  in  Last  Wills,  at 
which  Time  it  is  presumed,  that  the  Testator  is  inops  Consilii ;  and  therefore,  if  a 
Man  devises  Lands  to  another  in  perpetuum,  or  in  Feodo  simplici,  or  to  him  and  his 
Assigns  for  ever,  or  to  him  and  his  ;  or  that  such  a  one  shall  be  universal  Heir  ;  in 
all  these  Cases  a  Fee  passes  by  the  Will ;  for  it  is  evidently  the  Devisor's  Intention, 
that  the  Gift  should  continue  beyond  the  Life  of  the  Devisee.  Co.  Lit.  6  6;  1  Bulst. 
222  ;  Bendl.  11 ;  Moor,  57.) 

2.  A  Devise  to  a  Man  and  his  Successors  carries  a  Fee  ;  for  by  the  Word  Successors 
is  intended  Heirs,  quia  Ilmres  succedit  Patri.  |^Vebb  v.  Hearing,]  Cro.  Jac.  416  ;  1  Rd. 
Ahr.  835. 

3.  If  a  Devise  be  in  these  Words,  /  release  all  my  Lands  to  A.  and  his  Heirs ;  A. 
has  a  Fee-simple  ;  for  where  the  Intention  of  conveying  appears,  the  Law  dispenses 
with  the  Form  in  a  Will.     Bendl.  34. 

4.  I  appoint  that  J.  S.  shall  have  my  Inheritance,  if  the  Law  allows  it.  or  that  J.  S. 
shall  be  Heir  of  my  Lands  ;  these  Words  are  sufficient  to  convey  a  Fee.     Hob.  2. 

5.  If  a  Man  devises  L:ind  to  his  Wife  for  Life,  and  after  her  Death  to  his  three 
Daughters,  equally  to  be  divided  ;  and  if  one  dies  before  the  other,  then  one  to  be  Heir 
to  the  other,  equally  to  be  divided  ;  this  last  Clause  gives  a  Fee  to  the  Daughters  : 
for  the  Word  Heir  is  Xomen  operatinim,  and  chiefly  in  a  Will  shall  be  taken  in  its  full 
Extent ;  and  then  it  reaches  the  most  remote  Heir.     1  Rol.  Abr.  833. 

6.  A.  devises  Land  to  his  Son  and  Heir  ;  and  if  he  dies  before  liis  Age  of  twenty- 
one  Years,  and  without  Issue  of  his  Body  then  living,  the  Remainder  over,  he  survives 
the  twentv-one  Years,  and  sells  the  Land  ;  and  the  Sale  was  adjudged  good  ;  for  he 
had  a  Fee-simple  presently,  the  Estate  Tail  being  to  commence  upon  a  subsequent 
Contingency.     Collenson  and  Wright,  1  Sid.  148. 

7.  If  a  Man  devises  Lands  to  A.  for  Life,  and  after  his  Decease,  the  whole  Re- 
mainder of  these  Lands  to  B.  these  Words  pass  a  Fee  in  the  Remainder  to  B.  Xorton 
and  Ladd,  1  LiU.  762. 

C.  L— 31* 
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ti.  ll  LuulLs  are  de\  ised  to  Tiuslees,  without  any  Words  of  l.iinitatioii  to  siii>]H)rt  tlie 
Trust  of  Estates  of  Inheritance,  they  by  ImpHcatinn  must  have  an  Estate  of  Inheritance 
sufficient  to  su]>port  the  Trust  :  for  there  is  no  Ditterence  Ijetvveen  a  J^evise  to  a  Man 
for  ever,  and  to  a  Man  upon  Trusts,  whicli  may  continue  for  ever  :  Adjudged  in  the 
Case  of  Shaw  and  ^\' right.  Pasr.  1  Geo.  2  in  B.  R. 

9.  If  A.  devises  Land  to  B.  for  Life,  the  Remainder  tf)  C.  paying  several  Sums 
in  Gross  ;  <'.  hatli  a  Fee,  thouj^h  all  the  Sums  together  do  not  amount  to  the  annual 
Rent  of  the  Land,  for  the  Devi.se  shall  he  intended  for  his  Benefit  ;  and  if  he  had  only 
an  Estate  for  Life,  he  might  die  before  he  would  receive  the  Lef^acies  out  of  the  l^ind, 
and  consequently  be  a  Loser  ;  for  where  there  is  a  Sum  [177]  in  Gross  to  be  paid, 
there  the  Devisee  hath  a  Fee.  though  the  Sum  be  not  to  the  Value  of  the  Laixl. 
(Jollier's  Case,  6  Co.  1(5;  Cro.  Eliz.  378;  Cro.  Jac.  527;  Cro.  Car.  158;  Co.  Lit.  9  h ; 
5  Co.  •2L 

10.  So  if  A.  devises  Lands  to  B.  in  consideration  that  B.  will  release  £100  due  to 
him,  to  the  Executors  of  A.,  B.  has  a  Fee-simple  upon  his  Release  of  the  Debt ;  for  the 
Devise  shall  be  intended  for  his  Benefit,  and  an  Estate  for  Life  might  be  determined 
before  he  could  receive  £100  out  of  the  Land.     Bendl.  15. 

11.  If  a  Man  devises  £100  in  Legacies,  to  be  paid  within  a  Year,  to  several  Persons, 
out  of  Land  to  the  Value  of  £10  yearly,  and  then  devises  the  Land  to  another,  the 
Devisee  has  a  Fee  in  the  Land  ;  for  though  the  Devise  be  not  to  him  paying  £100, 
yet  since  he  mu.st  take  the  Land  subject  to  the  Charge  of  the  Legacies,  he  must  have 
a  Fee  to  have  any  Benefit  by  the  Devise.     2  Lev.  249,  vide  2  Salk.  985,  S.  P. 

12.  But  if  A.  devises  Lands  to  B.  paying  so  much,  or  such  Sums  out  of  the  Profits 
of  the  Lands,  the  Devisee  takes  but  an  Estate  for  Life  ;  for  although  he  takes  the  Land 
cliarged,  yet  he  is  to  pay  no  farther  than  he  receives,  and  so  can  be  no  Loser.  6  Co. 
IG  ;  2  Mod.  Kep.  25.  (Whether  the  Word  Paying  out  of  Lands  in  general,  and  not  men- 
tioning any  certain  Time,  so  that  a  Loss  may  appear,  passes  a  Fee-simple,  quaere,  & 
vide  2  Vern.  106  [Hawker  r.  Buckland],) 

13.  So  if  the  Devise  had  been  to  B.  paying  an  annual  Sum  to  another,  this  had 
been  an  Estate  for  Life  :  for  he  may  pay  this  out  of  the  yearly  Profits,  without  any 
Loss  to  him.self.  Vide  Cro.  158;  1  Jon.  211;  1  Bulsl.  194;  Cro.  Car.  416;  Cro. 
Jac.  527. 

14.  If  a  Man  devises  to  his  younger  Brother  all  his  Lands.  Tenements  and  Heredita- 
ments, and  all  his  Perscmal  Estate,  and  whatever  else  he  had  in  the  World,  and  makes 
him  Executor,  desiring  him  to  pay  his  Debts  and  Legacies ;  the  Devisee  has  a  Fee- 
simple  by  these  Words  :  Adjudged  on  a  special  Verdict  in  C.  B.  Hil.  1713.  Ackland 
and  Ackland,  2  Vern.  687.  (1  Salk.  239;  IHL  8  Ann.,  Hopeivell  and  Ackland,  1 
take  to  be  the  S.  (.'.  and  P.) 

15.  If  a  Man  devi.ses  £50  to  be  paid  in  three  Months,  and  all  the  Rest  and  Residue 
of  his  Real  and  Personal  Estate  whatsoever  he  gives  to  his  dearly  beloved  Wife,  whom 
he  makes  sole  Executrix  ;  by  these  Words  the  W'ife  has  a  Fee-simple  in  the  Lands. 
Decreed  Mirh.  1706,  Murray  and  ^Vise,  2  Vern.  564.  (Prec.  in  Chan.  264,  S.  C. 
and  Decree,  ujion  Time  taken  by  Ld.  K.  to  consider  of  this  Point.) 

16.  So  where  the  Testator,  being  seised  of  Copyhold  and  Freehold  Lands,  devised 
all  the  rest  of  his  Estate,  whether  Freehold  or  Copyhold,  to  his  Wife  and  Children, 
efjually  to  be  divided  amongst  them  ;  and  it  was  held,  that  the  Word  E.'itate  must 
signify  the  Interest  he  had  in  the  Land,  and  so  pass  a  Fee.  Carter  and  Horner,  4  Mod. 
89.     For  this  vide  Stile  281  ;  2  Lev.  91  ;  1  Mod.  Rep.  100 ;  2  Chan.  Ca.  262. 

17.  A.  devised  in  the  following  W'ords,  /  give  certain  Lands  to  J.  S,  and  I  to  give 
to  Joh)i  Earl  of  B.  my  Son-in-Law,  £5000  and  all  my  Mines,  all  whicli  I  give  to  my 
s;iid  Son-in-Law,  his  Exeoutors  and  Assigns,  together  with  my  Plate  and  .Jewels,  and 
all  other  my  Estate  Real  and  Personal,  not  otherwi.se  disjxjsed  of  by  this  my  Will,  for 
to  be  given  by  him  to  his  Children,  as  he  shall  think  convenient,  I  solely  trusting 
to  his  Honour  and  Discretion,  that  he  will  give  them  such  Provision  as  will  be  necessary  ; 
and  another  Clause  was.  Whereas  I  have  contracted  for  the  Sale  of  my  Fee-farm  Rents, 
my  Will  is.  That  if  my  Debts  shall  not  be  satisfied  out  of  my  other  Estate,  my  Executors 
(whereof  the  Earl  was  one)  shall  and  may  sell  some  Part,  or  all  of  them,  for  Payment 
of  them,  notwithstanding  the  Rents  are  not  devised  by  this  my  last  Will  ;  and  the 
Question  was,  whether  his  Fee-farm  Rents  should  pass  to  the  Earl  of  B.  and  for  what 
Estate :  Et  per  Holt.  C.  J.,  who  delivered  the  Resolution  of  the  Court,  the  Rents  pass 
by  these  Words,  All  my  Real  and  Personal  Estate,  for  the  W^ord  Estate  is  Genus 
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generalissimiim.  and  include.s  all  Thing.s  Real  and  Personal  and  the  Fee  of  the  Rents 
passes.  [178]  at  least  the  whole  Estate  of  the  Devisor,  for  all  his  Estate  is  a  Description 
of  his  Fee.  Countess  of  Bridgirater  and  Duke  of  Bolton,  1  Salk.  236.  (S.  C.  cited  2  Will. 
Rep.  .524,  per  Master  of  the  Rolls,  Easter  1729,  in  the  Case  of  Barry  and  Ed'/uorth 
as  a  Resolution  given  on  great  Consideration,  in  which  the  Ld.  Cowper  when  of  Counsel 
discouraged  a  Writ  of  Error  in  Parliament.— S.  C.  cited  hy  Talbot,  C  Mich  1735 
Ca.  in  Eq.  Temp.  Talbot,  1G2.) 

18.  /.  B.  a  young  Lady,  being  in  eight  Days  Time  to  be  married  to  the  Defendant, 
being  taken  ill,  made  her  Will,  and  after  several  specifick  and  pecuniary  Legacies! 
devises  in  these  Words,  Item.  I  give  and  bequeath  all  my  Lands  and  Estate  in  Upper 
Catesby  in  Northamptonshire,  with  all  their  Appurtenances,  to  William  Edgworth 
of  St.  Margaret,  Esq.  and  made  him  and  Mrs.  Rudge  Executors  and  Residuary  Legatees, 
and  died  seised  of  a  Real  Estate  of  the  Value  of  £200  per  Ann.  and  po.sses,sed  of  about 
£3000  Personal  Estate,  and  the  Plaintiff's  Wife  was  her  Sister  and  Heir  ;  and  the 
only  Question  was,  whether  the  Defendant  had  an  Estate  in  Fee,  or  onlv  for  Life; 
and  it  was  agreed,  that  a  Devise  of  all  her  Estate  would  have  passed  a  Fee  :  but  a 
Difference  was  endeavoured  between  such  a  Devise  of  all  her  Estate  generally,  and 
a  Devise  of  all  her  Estate  at  such  a  Place  ;  that  this  was  only  a  Description  of  the 
Place  where  the  Estate  lay,  and  no  Devise  of  the  Interest  which  she  had  in  that  Estate 
farther  than  for  Life  ;  and  it  was  agreed  clearly,  that  a  Devise  of  all  her  Lands  would 
pass  only  an  Estate  for  Life,  and  not  the  Estate  in  Fee,  which  she  had  in  those  Lands  : 
But  the  Master  of  the  Rolls  was  clear  of  Opinion,  that  he  had  an  Estate  in  Fee,  because 
the  Lands  passed  by  the  first  Words,  and  the  Intere-st  in  those  Lands  by  the  second  : 
and  if  the  Word  Estate  meant  nothing  more  than  the  Lands,  it  would  be  useless ;  but 
if  the  Devise  had  been  of  all  her  Lands  or  Estate  at  such  a  Place,  he  thought  that  would 
not  have  passed  the  Fee,  but  would  have  been  taken,  according  to  the  common  Accepta- 
tion, for  her  Lands  at  such  a  Place  :  but  as  this  was.  it  must  be  a  Fee  :  and  decreed 
accordingly  at  the  Rolls.  Pasc.  1729.  Barry  and  Edgworth.  (2  IV (7^.  Rep.  523,  S.  C. 
and  Decree.  The  Master  of  the  Rolls  said.  That  the  Law  seemed  settled  in  this  Point, 
by  tlie  Case  of  Countess  of  Bridgwater  and  Duke  of  Bolton,  above.) 

19.  But  where  a  Man  seised  of  Black  Acre  in  Fee  by  Mortgage,  which  was  for- 
feited, and  of  White  Acre  as  his  own  Inheritance,  devised  W  hite  Acre  to  his  Brother, 
and  then  devised  all  the  Residue  of  his  Goods,  Leases,  Mortgages.  Estates,  Debts,  Ready 
Money  ;  and  other  Goods,  whereof  he  was  possessed,  after  Debts  and  Legacies  paid. 
to  his  Wife,  and  made  her  Executrix,  and  died  ;  it  was  held,  that  this  was  no  Devise 
in  Fee  to  the  Wife  of  the  mortgaged  Land,  for  the  Word  Estate  is  coupled  here  with 
Chattels,  which  intended  that  he  meant  only  Estates  for  Years  ;  and  the  rather, 
because  the  Words,  whereof  he  was  possessed,  shew  that  he  intended  only  to  give  her 
Chattels  and  the  Mortgage-Money,  and  not  the  Inheritance  of  the  Land.  Wilkinson 
and  Merryland,  Cro.  Car.  447;   1  Rol.  Ahr.  834. 

[179]  (T>)  What  Worus  p.vss  an  Estate-T.ul,  axd  for  Lin:. 

1.  If  Lands  are  devised  to  one,  and  if  he  die  before  Issue,  or  if  he  depirt  not  leaving 
Issue,  or  if  he  die  not  having  a  Son  (a),  all  these  Limitations  (b)  create  an  Estate-Tail. 
[Pinbury  v.  Elkin,]  2  Fern..  766. 

(a)  Son  is  Nomen  cdlectivum.  1  Vent.  231 ;  vide  p.  181,  PI.  14.  (6)  Here  it  must  be 
observed,  that  the  Intent  of  the  Devisor  will  supply  those  Words  which  are  necessary  in 
Conveyances  at  Common  Law  :  As  if  Lands  are  devised  to  a  Man  and  his  Heirs  Male,  the 
Law  fl-ill  give  him  an  Estate  Tail,  and  supply  the  Words  {of  h  is  Body) ;  so  a  Devise  to  one 
and  Semini  suo,  creates  an  Estate-Tail  ;  but  a  Devise  cannot  direct  an  Inheritance  to 
descend  against  the  Rules  of  Law  ;  and  therefore  if  A.  devises  to  B.  and  his  Heii-s  Male, 
though  this  is  an  Estate-Tail,  yet  if  B.  has  Issue  a  Daughter,  who  has  Issue  a  Son, 
he  shall  never  inherit  ;  for  the  Rule  is,  whoever  claims  as  Heir  in  Tail  Male,  must 
convey  his  Descent  wholly  by  Heirs  Male.  Co.  Lit.  9  b,  25,  271 ;  Hob.  33;  1  Vent. 
228.  ' 

2.  So  if  a  Man  demises  in  these  Words,  And  if  it  please  God  to  take  my  Son  R.  Ufare 
he  shall  have  /.wiK  of  his  Body,  so  that  the  Lands  descend  to  his  Brother,  this  is  an  Estate 
Tail  in  R.     Owen  29. 

3.  If  A.  devises  to  the  eldest  Son  J.  S.  and  the  Heirs  Male  of  his  Body,  for  the  Term 
of  500  Years ;  provided,  if  he  or  any  of  his  Issue  Male  alien  the  Premisses,  then  to 
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remain  over,  this  is  an  Estate-Tail,  and  tlif  Limitalion  for  500  Years  void  ;  for  though 
generally  a  De^se  to  a  Man  and  the  Heirs  of  his  Body,  for  1000  Years,  is  a  Term,  and 
not  an  inheritance  :  yet  here  tlie  Testator's  Intent  was,  that  it  should  be  an  Inherit- 
ance ;  because  by  the  Proviso  he  took  Care  to  advance  the  Issue  of  J.  S.  But  if  it 
should  be  a  Term,  then  by  the  Descent  of  the  Inheritance  on  J.  S.  the  Term  would  be 
merged,  and  the  Issues  would  be  improvided,  for  J.  S.  might  alien  the  Estate.  10  Eep. 
78 ;  Moor,  772,  S.  C. 

4.  A.  having  two  Sons,  B.  and  C,  devised  Black  Acre  to  B.  and  his  Heirs,  and  While 
Acre  to  C.  and  his  Heirs,  and  further  willed,  that  the  Survivor  of  them  should  be  Heir 
to  the  other,  if  either  of  them  died  without  Issue  :  though  the  first  Words  were  sufficient 
to  pass  an  Estate  in  Fee,  yet  the  subsequent  Words  correct  them,  and  pass  only  an 
Estate-Tail,  and  the  Remainder  in  Fee  was  not  contingent,  but  executed,  each  Son 
being  Tenant  in  Tail,  of  the  Part  to  him  devised,  with  Remainder  to  the  other.  [Chadoek 
V.  Cowley,]  Cro.  Jac.  G95. 

5.  If  a  Man  devises  Lands  to  his  Wife,  for  Life  and  after  to  her  Son  J.  S.  and  if 
he  dies  without  Issue,  having  no  Son,  then  the  Remainder  over :  J.  S.  the  Son,  by 
tills  Devise,  takes  an  Estate  in  Tail  Male  ;  for  though  the  Devise  to  the  Son,  and  if  he 
dies  without  Issue,  had  been  a  good  Tail  general,  yet  when  the  Devisor  went  further, 
and  said,  having  no  Son,  he  thereby  explained  what  Issue  he  intended  should  inherit 
the  Land,  and  Limited  it  to  the  Issue  Male.     1  Bol.  Abr.  837. 

6.  A.  seised  of  Lands,  de\-ised  them  to  his  Wife,  if  she  did  not  marry  ;  and  if  she 
did,  then  his  eldest  Son  presently  after  her  Decease  to  enter  and  hold  the  Land  to  him 
and  the  Heirs  Male  of  liis  Body,  the  Remainder  to  his  other  Sons  in  Tail  Male  :  the 
Wife  did  not  marry,  yet  the  Court  resolved  that  the  Lands  were  intailed  by  the  Will, 
taking  the  Intention  of  the  Devisor  to  be,  that  the  Intail  should  be  created  in  all  Events  ; 
but  that  the  eldest  Son  should  not  enter  till  after  the  Decease  of  the  Wife,  unless  in 
case  of  her  Marriage,  and  then  to  enter  presently.     Luxfoni  and  Cheek,  3  Lev.  125. 

[180]  7.  But  where  A.  devised  all  his  Land  to  his  Wife,  until  his  Son  should  be 
twenty-four,  and  then  to  his  Heirs  for  ever  :  and  when  he  came  to  twenty-four,  she 
should  have  the  third  Part  for  her  Life  ;  and  if  he  dies  before  twenty-four,  then  she 
to  have  all  for  her  Life  ;  and  after  her  Decease  ;  if  the  Heir  has  no  Issue,  the  Remainder 
to  B.  the  Remainder  to  the  right  Heirs  of  the  Devisor  ;  the  Heir  came  to  twenty-four, 
but  no  Estate-Tail  was  created  by  the  Will  ;  for  the  Fee-simple  descended  to  him,  and 
the  Limitation  was  to  take  place,  if  he  died  before  the  Age  of  twenty-four,  which  he 
did  not.     Dyer  124  a;   1  Rol.  Ahr.  839. 

8.  A  Man  devised  all  his  Fee-simple  Lands  to  his  Wife  for  Life,  and  after  her  Death 
to  A.  B.  and  C.  his  three  Daughters,  equally  to  be  divided  ;  and  if  any  of  them  die 
before  the  other,  then  the  others  to  be  her  Heirs,  equally  to  be  divided  ;  and  if  they 
all  die  without  Issue,  then  to  others  named  in  the  Will  ;  and  it  was  adjudged,  that 
the  Daughters  had  an  Estate-Tail.     Cro.  Jac.  448 ;  1  Rol  Ahr.  83G. 

9.  So  where  the  Devise  was  to  a  Man  and  his  Heirs,  and  if  he  die  without  Issue, 
that  then  the  Land  shall  go  to  A.  and  B.  or  the  Survivor  of  them  :  adjudged  an  Estate- 
Tail  in  the  first  Devisee  ;  for  in  these  Cases  the  Extent  of  the  Word  Heir  is  confined 
to  the  Descendants,  or  Issue  of  the  Devisee,  since  otherwise  the  Limitation  over  cannot 
vest  according  to  the  Intent  of  the  Devisor,  for  they  will  not  allow  a  Limitation  of  a 
Fee  upon  a  Fee.     1  Rol.  Ahr.  83fi  ;  Moor,  864 ;  Hah'.  75  ;  Poll.  487  ;  Cro.  Jac.  448. 

10.  A.  liaving  Issue  B.  and  C.  devised  some  of  his  Land  to  B.  his  eldest  Son,  and 
the  Heirs  of  his  Body,  after  the  Death  of  his  W^ife  ;  and  if  B.  died,  living  his  Wife,  then 
to  C.  his  Son,  and  devised  other  Lands  to  his  other  Son.  and  the  Heirs  of  his  Body  ; 
and  if  he  died  without  Issue,  then  to  remain  over  ;  B.  died  in  the  Life  of  the  Wife,  and 
yet  it  was  adjudged  that  C.  could  not  enter  into  the  Land  while  any  Issue  of  B.  remained  ; 
for  the  Words  of  the  Devise,  that  if  B.  died,  living  ths  Wife,  did  not  abridge  the  Estate- 
Tail  which  was  given  by  the  former  Words,  because  the  Testator  could  not  be  supposed 
to  intend  to  prefer  the  younger  Son  before  the  Issue  of  the  eldest,  especially  when  he 
had  in  the  former  Part  of  the  Will  settled  it  on  the  eldest,  and  made  the  same  Provision 
of  other  Lands  the  same  Way  for  the  younger  Son.     1  Bulst,  230,  231. 

11.  B.  devised  Land  to  B.  his  Son,  and  if  C.  his  Daughter  survived  B.  and  his  Heirs, 
then  she  should  have  the  Lands  ;  and  it  was  adjudged  that  B.  had  but  an  Estate-Tail, 
for  the  Word  Heirs  must  be  intended  Heirs  of  his  Body,  for  he  could  not  die  without 
Collateral  Heirs  while  his  Sister  was  alive  ;  but  if  the  Will  had  said  that  if  J.  S.  a 
Stranger,  survives  B.  and  his  Heirs,  then  he  should  have  the  Land,  there  B.  had  a 
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Fee-simple,  and  then  the  intended  Remainder  must  be  void,  for  it  is  to  vest  on  a 
Contingency  of  B.'s  dying  without  Heirs,  wliich  is  too  distant  to  expect ;  and  the 
whole  Fee-simple  being  in  B.  there  can  be  no  present  Interest  to  vest  in  a  Stranger. 
\Yehb  and  Herring,  Cro.  Jac.  415,  41G.     1  Salk.  233. 

(The  Diiference  here  taken  is  right ;  and  the  Keason  of  it  is,  that  in  the  latter  Case 
there  is  no  Intent  appearing  to  make  the  Words  carry  any  other  Sense  than  what  they 
import  at  Law  ;  but  in  the  former  it  is  impossible,  that  the  Devisee  should  be  without 
an  Heir  while  the  Remainder-Man  or  his  Issue  continue  ;  and  therefore  the  Generality 
of  the  Word  Heirs  shall  be  restrained  to  Heirs  of  the  Body ;  since  the  Testator  could 
not  but  know,  that  the  Devisee  could  not  die  without  an  Heir,  while  the  Remainder- 
Man,  or  any  of  his  Issue,  continued.  Per  Talbot.  C,  Mich.  1733,  Ca.  in  Eq.  Temp. 
Talbot  2.     Vide  the  Case  of  Tyte  and  Willis,  Eq.  Ca.  Abr.  Part  2.) 

12.  So  where  A.  de\'ised  to  B.  for  his  Life,  and  to  his  Heirs  ;  and  for  want  of  Heirs 
of  him,  to  C.  in  the  same  Manner,  and  for  want  of  Heirs  of  him,  to  D.  and  his  Heirs 
for  ever  ;  the  Jury  found  that  B.  and  C.  were  Brothers,  and  that  D.  was  next  Cousin 
and  Heir  to  [181]  them,  though  not  mentioned  in  the  Will ;  and  the  Court  held,  that 
they  had  but  an  Estate-Tail,  and  the  Remainder  in  Fee  to  D.  good  ;  for  D.  being 
Cousin  and  Heir  to  them,  proves  that  he  intended  Heirs  of  the  Body  ;  also  Want  of 
Heirs  of  him.  are  to  be  taken  for  Want  of  Heirs  of  his  Bodv.  Parker  and  Thacker, 
3  Lev.  70,  7  Co.  4. 

13.  A  Devise  to  /.  S.  in  perpetuum,  and  after  liis  Decease,  Remainder  to  his  Heir 
Male  in  the  singular  Number,  is  an  Estate-Tail,  for  Heir  is  Nomen  colledivum. 
I  Bulst.  219. 

14.  If  A.  devises  to  B.  for  his  natural  Life,  and  after  his  Decease  he  gives  the  same 
to  the  Issue  of  his  Body  lawfully  begotten  on  a  second  Wife  ;  and  for  Want  of  such 
Issue  to  J.  S.  and  his  Heirs  for  ever  :  provided  that  B.  may  make  a  Jointure  of  all  the 
Premisses  to  such  second  Wife,  which  she  may  enjoy  during  Life  ;  this  is  an  Estate- 
Tail  in  B.  for  the  Word  Issue  is  Nomen  collectivum,  and  takes  in  the  whole  Generation. 
King  and  Melling,  1  Vent.  22-5;  2  Lev.  58,  S.  C.  (In  this  Case  the  Case  of  Spalding 
and  Spalding,  p.  188,  pi.  9,  was  cited  by  Hale,  C.  J.j 

15.  But  where  Lands  were  devised  to  A.  and  his  Wife,  and  after  their  Decease  to 
their  Children,  they  having  then  a  Son  and  a  Daughter  ;  it  was  adjudged,  that  A. 
and  his  Wife  had  but  an  Estate  for  Life,  for  no  greater  Estate  had  passed  at  Common 
Law  :  and  the  Intent  of  the  Devisor  must  plainly  appear,  or  they  will  never  admit  of  a 
Construction  different  from  what  they  would  allow  in  Conveyances  executed  in  the 
Life-time  of  the  Party  ;  and  for  that  Reason,  when  the  Devise  is  to  B.  and  his  Children 
or  Issue,  B.  having  Issue  at  the  Time  of  the  Devise,  it  must  take  Effect  according  to 
the  Rules  of  the  Common  Law.  and  B.  can  have  but  an  Estate  for  Life  jointly  \vith  his 
Children  ;  but  if  A.  had  devised  his  Lands  to  B.  and  his  Children  or  Issues,  and  B.  had 
none  at  the  Time  of  the  Devise,  then  he  takes  an  Estate-Tail ;  for  it  is  plain,  by  the 
Intent  of  the  Devisor,  that  tlie  Children  shall  have  the  Land,  and  the.v  cannot  take 
as  immediate  Devisees,  for  they  were  not  in  Esse,  nor  by  way  of  Remainder,  for  the 
De\nse  was  immediately  to  B.  and  his  Cliildren,  and  they  shall  be  taken  as  Words  of 
Limitation,  viz.  as  Children  of  his  Body.     Wild's  Case,  6  Co.  17  fc. 

(If  Lands  are  devised  to  one  without  more  Words,  this  passes  but  an  Estate  for  Life  ; 
So  if  the  Devise  had  gone  further,  to  him  and  his  Assigns,  these  Words  of  themselves 
had  not  inlarged  the  Estate.  Co.  Lit.  9,  b.  But  though  an  express  Estate  for  Life  is 
given  to  the  Ancestor,  with  a  Limitation  to  the  Heir,  or  Heirs  of  liis  Body,  or  his  Issue  ; 
yet  regularly  the  Ancestor  takes  an  Estate  Tail,  according  to  the  Rule  laid  down  in 
Shelly  s  Case,  1  Co.  99,  piz.  That  where  the  Ancestor  takes  an  Estate  of  Freehold,  a 
Limitation  to  his  right  Heir  or  Heirs  of  his  Body,  are  Words  of  Limitation,  and  not  of 
Purchase  ;  but  the  Exceptions  to  this  general  Rule  will  best  appear  by  the  Cases 
themselves.) 

16.  If  a  Man  devises  to  A.  for  Life,  and  afterwards  to  the  next  Heir  Male,  and  to  the 
Heirs  of  the  Bodv  of  such  ne.xt  Heir  Male,  this  is  only  an  Estate  for  Life  in  .1.  for  the 
Inheritance  is  limited  or  grafted  on  the  Estate  of  the  Heir  in  the  singular  Number, 
and  therefore  he  shall  take  bv  Purchase.     Archer's  Case.  1  Co.  66. 

17.  But  where  a  Man  devised  Land  to  liis  Son  for  ever,  and  after  his  Decease  the 
Remainder  to  Ids  Heir  Male  for  ever,  with  other  Remainders  over ;  this  was  held  an 
Estate-Tail  in  A.  for  though  the  first  Devise  being  to  him  for  ever,  would  give  him 
a  Fee-siinpli'.  [182]  vet  the  subsequent  Words,  to  his  Heir  Male,  shew  what  sort  of 
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Inheritance  the  Devisor  intended  him  ;  and  the  Word  Heir  being  Nornen  collectwivh  is 
sufficient  in  a  Will  to  create  an  Inheritance.     1  Biilst.  219  ;   1  Rol.  Abr.  836. 

18.  If  Lands  be  devised  to  A.  and  B.  equally  to  be  devised,  they  have  but  an  Estate 
for  Life,  for  this  can  mean  no  more  than  that  they  should  severally  occupy  the  Land. 
[Dickins  V.  Marshall,]  Cro.  EHz.  330;  1  Rol.  Abr.  834. 

10.  A.  seised  in  Fee  of  a  House  and  liand  belonging  to  it,  devises  the  Moiety  of  the 
House  to  his  Wife  for  her  Life.  Item,  lie  devises  the  other  Moiety  of  his  House  to  liis 
second  Son.  Item.  Fie  devises  the  said  House,  and  all  the  Land  belonging  to  it,  to  his 
second  Son  ;  yet  the  Son  took  but  an  Estate  for  Life,  for  the  second  Devise  to  the  Son 
had  its  Effect,  by  conveying  a  Moiety  of  the  House  and  Land  which  he  liad  not  by 
the  first  Devise ;  and  there  are  no  Words  in  the  Will  to  create  a  larger  Estate.  1  Rol. 
Abr.  834. 

20.  If  a  Man  devises  Lands  to  his  three  Daughters,  equally  to  Ik-  dividrd  between 
them,  and  if  one  of  them  die  before  the  others,  that  then  the  others  shall  be  her  Heirs  ; 
these  Words  give  them  no  Intail,  but  for  Life  on!}',  because  it  is  not  to  them  and  their 
Heirs,  or  Heirs  of  their  Bodies  ;  wherefore  they  have  only  an  p]stato  for  Life,  ^\ith 
cross  Remainders  of  eacli  one's  Part  to  the  Sur\'ivors,  for  Life.  Ki7ig  and  Rvvibal, 
Ibid.  836. 

21.  A  Copyholder  in  Fee  surrenders  to  the  Use  of  his  Will,  and  by  Will  devises 
his  Copyhold  Lands  to  his  Wife  ;  and  if  she  hath  Issue  by  the  Devisor,  that  the  Issue 
shall  have  it  at  his  Age  of  twenty-one  Years ;  and  if  the  Issue  die  before  that  Age.  or 
before  his  Wife,  or  if  she  hath  no  Issue,  then  she  shall  chuse  two  Attornies,  and  she  to 
make  a  Bill  of  Sale  of  my  Lands  to  her  best  Advantage  ;  and  per  Curiam,  she  hath 
only  an  Estate  for  Life,  and  having  no  Issue,  hath  no  Interest  to  dispose,  but  an 
Authority  only  to  nominate  two  who  shall  sell,  and  the  Vendee  shall  be  in  by  the  W'ill. 
Real  and  Shepherd,  Cro.  Car.  199. 

22.  A  Man  seised  in  Fee  made  a  Settlement  of  his  Lands  on  C  his  Son  for  Life, 
Remainder  to  his  first,  rf-c,  Son  in  Tail  Male.  Reversion  in  Fee  to  himself ;  and  after- 
wards he  made  his  Will  as  followeth  :  As  touching  my  Lands  and  Tenements,  my  Will 
is,  that  if  my  Son's  Wife  die,  during  the  Life  of  her  Husband,  without  Issue  Male,  that 
then  he  shall  have  Power  to  make  a  Jointure  to  any  otlier  Wife;  and  for  Want  of 
Issue  of  his  said  Son,  then  the  Lands  shall  be  and  remain  to  his  Son  by  any  other  Wife, 
and  his  Grandaughter  shall  have  £4000,  and  in  Case  of  Failure  of  Issue  Male  by  his 
Son  G.  then  all  his  Lands  shall  go  to  his  Grandchildren  and  their  Heirs,  Share  and 
Share  alike  :  And  the  Court  held,  that  it  could  not  be  made  an  Estate-Tail,  by  tacking 
the  Estate  by  the  Will  to  the  Estate  for  Life  in  the  Settlement,  on  purpose  to  support 
the  contingent  Remainder,  because  the  Settlement  and  Will  are  two  distinct  Convey- 
ances ;  and  therefore  Judgment  was  given,  that  this  was  not  an  Estate-Tail.  Moor 
and  Parker,  4  Mod.  316.    (Skin.  Rep.  558,  S.  C.) 

23.  One  by  Will  devises  Lands  to  A.  for  Life,  without  Impeachment  of  Waste, 
and  in  case  he  shall  have  Issue  Male,  to  such  Issue  Male  and  his  Heirs  for  ever ;  and 
after  the  Death  of  A.  in  ease  he  leave  no  Issue  Male,  to  B.  and  his  Heirs  for  ever,  and 
dies;  ,4.  suffers  a  Common  Recovery,  and  declares  the  Use  to  himself  in  Fee,  and 
[183]  by  his  Will  devises  it  to  C.  in  Fee,  and  dies  without  Lssue  ;  and  the  first  Question 
was,  whether  by  this  Devise  A.,  took  an  Estate  in  Tail  Male,  or  only  for  Life  ;  and  it 
was  held  to  be  but  an  Estate  for  Life  in  A.  First,  Because  it  was  dev-ised  to  him  expressly 
for  Life,  and  that  \Wthout  Impeachment  of  W^aste ;  which  would  have  been  needless, 
if  it  were  an  Estate-Tail.  Idly,  The  Words,  and  in  case  A.  die  without  Issue  Male, 
or  leare  no  Issiie,  are  not  to  be  taken  substantively  and  absolutely,  but  relatively  to 
what  was  said  before,  vis.  if  A.  die  wthout  Issue,  who  shall  take  the  Fee  as  before 
appointed  ;  and  these  oblique  Words  cannot  be  intended  to  destroy  by  Implication 
the  Estate  expressly  devised  before  to  the  Issue  Male  of  A.  and  there  is  no  Uncertainty 
in  these  Words,  to  the  Issue  Male,  which  of  them  shall  take,  if  there  be  several ;  for 
the  eldest  shall  take  the  Fee  by  Purchase  ;  and  the  Court  being  ready  to  give  Judgment 
on  this  Point,  Justice  Poicel,  junior,  started  another,  viz.  Whether  these  Remainders 
should  take  place  as  executory  devises  or  contingent  Remainders ;  upon  which  it  was 
twice  argued,  but  before  any  Judgment,  the  Parties  agreed,  according  to  3  Lev.  431, 
but  in  Salk.  224,  S.  C.  it  is  said  to  have  been  further  held,  that  this  Limitation  to  the 
Issue  was  not  an  executory  Devise,  being  after  a  Freehold,  but  a  contingent  Remainder  ; 
so  that  a  posthumous  Son  could  never  take  ;  but  there  is  no  Judgment.  Lodingto^i 
and  Kime.  3  Lev.  431  ;  1  Salk.  224  (S.  C.  Lm-d  Raym.  203).     But  per  Raymond,  C.  J., 
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in  the  Case  of  Shaw  .and  Weigh,  it  was  determined,  and  Judgment  entered,  Pasc.  9  \\ . 
!>  [1697],  that  it  was  only  an  Estate  for  Life;  and  it  wa.s  likewise  decided  in  the  same 
Manner  in  Chancerv,  and  on  Appeal  in  the  House  of  Lords. 

24.  /.  S.  devised  liis  Estate  to  Trustees  and  their  Heirs,  in  Trust  for  A.  for  Life, 
and  to  his  first  and  other  Sons  in  Tail  :  but  in  case  A.  died  without  an  Heir  Male  of 
his  Body  begotten,  tlie  Trust  to  be  void,  and  in  such  Case  lie  gave  the  E.state  to  the 
Defendants  ;  and  it  was  held,  that  the.sc  Words,  //  he  die  without  Heir  Male  of  his  Body 
begotten,  did  not  give  him  an  Estate-Tail  by  Implication,  nor  inlarge  an  express  Estate 
devised  to  him  for  Life.  Bamfleld  and  Popham  (a),  2  Vern.  427,  449,  S.  C.  1  Salk:  236, 
S.  C.  but  stated,  that  the  Devise  was  to  A.  for  Life,  Remainder  to  the  first  Son  of  A. 
in  Tail  Male  (For  this  Point  vide  post,  the  Note  at  the  End  of  Langley  r.  Baldwin, 
pi.  29.),  and  so  on  to  the  tenth  Son  in  Tail  Male,  rf-c,  by  which  if  there  had  been 
more  than  ten  Sons,  they  must  be  excluded ;  if  it  were  construed  and  esteemed  an 
Estate  for  Life  in  A.     (1  \Yill.  Rep.  54,  8.  C. ;  2  Freem.  266,  269,  S.  C.) 

(a)  Note:  The  Case,  as  stated  for  the  Opinion  of  the  Court  of  Common  Pleas,  was  in  the 
Words  following,  vi.:.  A.  seised  in  Fee  of  the  Lands  in  Question,  Anno  1672  made  his  La.st 
Will,  in  Writing,  and  thereby  devised  the  said  Lands  to  certain  Persons  therein  named. 
and  their  Heirs,  in  Trust,  by  Wood-Sales  and  Fines  for  Leases,  to  raise  Money  for  the 
Payment  of  his  Debts  ;  and  after  his  Debts  paid,  in  Trust  for,  and  for  the  Use  of  B.  for 
his  Life  ;  and  after  his  Decease,  in  Trust  for  the  Use  of  his  first  Son  and  the  Heirs  Male 
of  his  Body ;  and  after  the  Decease  of  the  first  Son  without  Heir  Male,  then  in  Trust 
for  such  other  Son  and  Sons,  and  their  Heirs  Male,  as  should  be  begotten  by  the  said 
B.  in  Seniority  one  after  another  ;  provided  that  if  the  said  B.  shall  die  before  he  come 
to  the  Age  of  twenty-one  Years,  or  at  any  Time  thereafter,  without  Heir  Male  lawfully 
begotten  of  his  Body,  that  then  the  Trust  so  hmited  to  the  said  B.  should  be  utterly 
void  :  and  in  such  Case,  from  and  after  the  Death  of  the  said  B.  without  Heir  Male 
by  him  lawfully  begotten,  the  Trustees  to  stand  seised  to  the  Use  of  C.  and  his  Heirs ; 
The  T&stator  afterwards  annexed  a  Codicil  in  Writing  to  the  said  Will,  and  thereby 
reciting,  that  he  was  minded  to  make  some  Alterations  in  his  Will,  and  that  he  had 
devised  all  his  Real  Estate  to  the  said  B.  and  the  Heirs  Male  of  his  Body,  by  the  said 
Codicil  declared,  that  if  it  should  happen  that  the  said  Estate  in  Tail  should  determine 
by  the  Death  of  the  said  B.  ^rithout  Issue,  before  he  attain  the  Age  of  twent^'-one  Years, 
then  the  said  Lands  should  be  enjoyed  by  the  Father  of  the  said  B.  for  his  Life,  to 
commence  from  and  immediately  after  the  Determination  of  the  said  Estate  in  Tail, 
as  aforesaid ;  The  Testator  died  soon  after  the  making  the  said  Codicil ;  the  Trust, 
as  to  the  Payment  of  Debts,  is  performed,  and  B.  entered  on  the  Premisses,  and  now 
enjoys  them.  Q.  what  Estate  B.  hath  by  the  said  Will  and  Codicil :  Note :  B.  is  Cousin 
and  Heir  to  A.  the  Devisor  ;  and  it  was  certified  by  the  unanimous  Opinion  of  the 
Court,  that  B.  had  but  an  Estate  for  liife ;  which  was  accordingly  decreed  by  Ld.  K. 
\\'right,  assisted  by  Holt  and  Trevor,  C.  J.,  and  Powel,  Just.,  Mich.  1703,  and  the  Cases 
cited  were  Moor,  "611;  Yelv.  19;  30  Ed.  3,  18.  Pliinkett  and  Holmes,  1  Sid.  27. 
Clerk  and  Daii.  1  Rol.  Abr.  839  ;  Owen,  148.  Lodington  and  Kime,  3  Lev.  431 ;  9  Co. 
173;  2  Feut'55,  211.  Burchet  and  Dttrdant,  Raym.  28,  2i)ii.  Lisle  and  Gray  ;  which 
Case,  per  Holt,  2  Jones  114,  mistakes,  in  saying  it  was  reversed,  for  it  was  affirmed  in 
the  Exchequer  Chamber. 

[184]  25.  If  A.  de\nses  to  D.  his  Daughter  for  Life,  and  after  her  Decease  to  her 
first  Son  and  the  Heirs  of  his  Body  ;  and  if  he  die  without  Heirs  of  his  Body,  then  to 
her  second  and  other  Sons,  dx.,  and  the  Heirs  of  their  Bodies  :  and  after  them  to  N. 
in  eadem  Forma;  and  for  Default  of  such  Issue  to  /.  S.  in  Fee;  and  after  the  Will 
was  finished,  but  before  Publication,  the  Testator  adds  this  clause,  Memorandum, 
The  Intent  and  Meaning  of  the  Testator  is,  that  D.  shall  not  alien  the  Lands  given  to 
her,  but  that  they  sliall  be  to  her  Heirs  Male  :  and  for  want  of  such  Issue,  to  N.  This 
restrictive  Clause" explains  the  Intent  of  the  Testator;  and  therefore  D.  shall  have  an 
Estate  for  Life  only,  and  not  an  Estate-Tail  by  Implication.  1  Jac.  2  [1()85].  Friend 
and  Bouchier,  Skin.  240. 

26.  If  A.  devises  Lands  to  Trustees  to  pay  Debts  and  Legacies,  and  then  to  settle 
the  Remainder  of  one  Moiety  of  what  .should  remain  unsold  to  //.  and  the  Heirs  of  his 
Bodv  bv  a  second  Wife,  and  in  Default  of  such  I.ssue.  to  her  Son  F.  and  the  Heirs  of 
his  Body,  the  otlun-  Moiety  to  F.  and  the  Heirs  of  his  Body,  with  Remainders  over. 
Taking  special  Care  in  such  Settlement,  that  it  never  be  in  the  Power  of  either  of  my  said 
Sons  F.  or  H.  to  dock  the  Mail  of  either  of  the  said  Moieties  yiven  them  a*  aforesaid 
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during  their  or  either  of  their  Life  or  Lives  ;  this  Estate  bcinp;  only  executory,  it  must 
be  construed,  as  if  like  Pro\'ision  had  been  contained  in  Marriage-Articles ;  and  there- 
for the  Sons  shall  only  have  Estates  for  Life  conveyed  them ;  but  it  must  be  without 
Impeachment  of  Waste.  Decreed  Mich.  1705,  Lennard  and  The  Earl  of  Sussex, 
2  Vern.  526. 

*  27.  A  Man  seised  in  Fee  devised  tci ./.  B.  for  his  Life  only,  without  Impeachment 
of  Wa.ste,  and  from  and  after  ills  Decease,  then  to  the  Issue  Male  of  his  Body  lawfully 
to  be  begotten  ;  if  God  shall  bless  him  with  any,  and  to  the  Heirs  of  the  Bodies  of  such 
Issue  lawfully  begotten  ;  and  for  Default  of  such  Issue,  Bemainder  to  J.  B.  and  the 
Heirs  Male  of  his  Body  ;  and  for  Want  of  such  Issue  he  limits  two  Remainders  over  in 
the  same  Words  ;  and  it  was  adjudged,  that  /.  B.  took  only  an  Estate  for  Life,  for  the 
Estate  was  given  to  him  for  Life,  and  there  was  a  Limitation  afterwards  to  his  Issue, 
which  was  a  Description  of  the  Person  who  was  to  take  the  Estate-Tail.  11  Ann. 
Backhouse  and  ^Vells.     (S.  C.  cit.  Ld.  Raym.  1439,  U40.) 

Note:  The  Strength  of  the  Adjudication  in  this  Case  was  upon  this  Word  on\v. 
Per  Ld.  Hardwicke,  Vide  2  Vez.  229,  in  Note. 

28.  A.  devise.s  Lands  to  his  Wife  for  Life,  and  for  her  better  Support  he  gives  and 
bequeaths  unto  her  the  Sum  of  £500  to  be  raised  by  her  Executors  or  Administrators, 
by  Sale  of  Timber,  or  by  Sale  of  any  part  of  the  Premisses,  or  otherwise  by  digging, 
sinking,  getting,  and  Sale  of  Coal  on  the  Premisses,  or  any  Part  thereof,  at  hens,  her 
Executors  and  Administrators"  Choice  and  Election  ;  and  if  my  said  Wife  shall  bap])en 
to  die  before  the  said  Sum  be  raised  as  aforesaid,  then  such  Person  whom  she  had 
appointed  in  her  Life-time,  to  raise,  for  which  I  give  them  and  her  full  Power  and 
Authority ;  provided,  nevertheless,  that  if  either  of  my  Si.sters  hereafter  named,  or 
such  Person  for  whom  my  Trustees  hereafter  named  shall  be  Trus-[185]-tees. 
shall  pay  unto  my  Wife,  her  Executors,  dc,  the  .said  sum  of  £500,  that  the 
said  Power  of  selling  shall  cease ;  and  after  the  Decease  of  my  said  Wife,  I 
devise  all  my  Estate  before-mentioned  to  A.  B.  and  C.  and  the  Survivor  and  Survivors 
of  them,  upon  the  Trusts  hereafter-mentioned,  that  is  to  say,  in  Trust  for  my  Sisters 
A.  L.  and  I).  E.  equally  betwixt  them,  during  their  natural  Lives,  without  committing 
any  Manner  of  Waste,  from  and  after  the  Decease  of  my  said  Wife ;  provided  always, 
that  what  Sum  or  Sums  of  Money,  in  part  or  in  full  of  the  said  £500  hereby  left  my 
Wife,  shall  be  really  paid  my  Wife,  her  Executors  etc.,  by  either  of  my  said  Sisters; 
that  in  that  case  my  Will  is,  tliat  such  ]\Ioney  be  likewise  raised  by  getting  of  Coal  on 
the  Premisses  only ;  and  if  either  of  my  said  Sisters  happen  to  die.  leaving  Issue  or 
Issues  of  her  or  their  Bodies  lawfully  begotten,  or  to  be  begotten,  then  in  Trust  for 
such  Issue  or  Issues  of  the  Mother's  Share,  or  else  in  Trust  for  the  Survivor  or  Survivors 
of  them,  and  their  respective  Issue  or  Issues ;  and  if  it  shall  happen  that  both  my  said 
Sisters  die  without  Issue  as  aforesaid,  and  their  Issue  or  Issues  to  die  without  Issue  or 
Issuas  lawfully  to  be  begotten,  the  said  Trustees  to  stand  and  be  intrusted  to  and  for 
my  Kinsman  J.  S.  and  the  Heirs  Male  of  his  Body,  &c.,  and  for  Want  of  such  Issue, 
then  in  Trust  for  R.  Q.  dx.  And  the  chief  Question  was,  whether  this  was  an  Estate- 
Tail,  or  an  Estate  for  Life  in  the  Sisters,  who  survived  the  Wife ;  and  it  was  adjudged 
an  Estate-Tail  in  the  Sisters,  in  the  Great  Sessions  for  the  County  of  Flint ;  whicli 
Judgment  was  reversed  on  a  Writ  of  Error  in  the  King's  Bench  ;  but  on  a  Writ  of 
Error  in  the  House  of  Lords,  the  last  judgment  was  reversed,  and  the  first  established, 
by  the  Opinion  of  Eijre,  C.  J.,  PengeUy,  C.  B.,  and  Fortescue,  J.,  against  the  Opinion  of  all 
the  rest  of  the  Judges,  who  held  it  onlv  an  Estate  for  Life  in  the  sisters.  Shaw  and 
Weigh,  28  Xpril  1729  [8  Mod.  253], 

(1  Barn.  Rep.  in  B.  R.  oi,*Easter  1  Geo.  2,  Shaw  and  Wey,  S.  C.  says,  The  Judgment 
below  was  reversed.  1  Mod.  Ca.  in  Laiv  and  Eq.  382,  S.  Term  says.  The  whole  Court 
held,  that  the  Sisters  were  only  Tenants  for  Life ;  ergo  reversed  the  Judgment  in  the 
Grand  Sessions.- — Fortesc.  Rep.  58,  says.  That  the  Judgment  in  B.  R.  was  reversed  in 
Jhm'  Proc,  nemine  contradicente. — Gibb.  Rep.  29,  Easter  1  Geo.  2,  in  B.  R.  all  the 
Judges  held  the  Judgment  below  wrong,  and  that  it  must  be  reversed.— Ibid.  28. 
So  on  Error  brought  in  the  House  of  Lord';,  the  Judges  delivered  their  Opinions,  and 
Fortescue,  J.,  PengeUy,  C.  B.,  and  Eyre.  Ld.  C.  J.,  were  against  the  Judgment,  but  all  the 
rest  of  the  Judges  and  Barons  argued  in  Support  of  it;  but  it  was  reversed  28  ApriH  729.) 

29,  A.  devised  certain  Lands  to  his  eldest  Son  for  Life,  without  Impeachment  of 
Waste,  Remainder  to  J.  S.  bis  Grandchild  for  Life,  without  Impeachment  of  Waste, 
with  a  Power  to  him  to  hmit  a  Jointure  of  the  same  Land  to  any  Woman  he  should 
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marry,  fur  her  Life  ;  and  after  his  Death  he  devised  the  Lands  to  the  first  Son  of  J.  S. 
the  Grandchild  in  Tail,  and  so  to  the  sixth  Son.  and  then  devised,  that  if  J.  S.  the 
Grandchild  should  die  without  Issue  .Male,  the  Land  should  remain  to  J.  B..  and  the 
Question  was,  wliat  Estate  J.  S.  took  by  the  Will ;  and  it  was  certified  by  the  Court 
of  C.  P.  that  he  took  an  Estate-Tail  ;  which  was  decreed  accordingly.  Pasc.  1707, 
iMngley  and  Baldwin.  (8  Mod.  258,  S.  C.)  Note:  per  liai/mond.  C.  J.,  in  the  Case  of 
Shaw  and  Weigh,  an  Estate-Tail  was  raised  here  by  Implication,  because  the  express 
Devise  was  not  to  all  the  Sons  ;  for  if  there  had  been  more  than  six,  and  the  six  dead. 
must  the  Heir  at  Law  have  it  before  a  seventh  Son  ?  (This  point  was  made  in  Bamficid 
V.  Popham,  ante  pi.  24  [1  Eq.  Ca.  Abr.  183].) 

[Mews'  Dig.  WOI,  IX,  h,  7,  a,  ii.  See  Allgood  v.  Blake,  1872,  L.  R.  7  Ex.  359.] 
30.  The  Plaintiff's  Father  by  his  Will  devised  the  Estat*  in  Question  to  the  Plaintiff 
for  Life,  without  Impeachment  of  Waste,  Kemainder  to  Trustees,  during  liis  Life,  to 
support  contingent  Kemainders.  with  Remainder  to  the  Heirs  of  tlie  Body  of  his  said 
Son,  Reversion  to  himself  in  Fee.  with  a  Power  to  the  Son  to  make  a  Jointure  of  sucii 
a  Part,  and  devised  likewise  a  considerable  Personal  Kstate  to  be  laid  out  in  a  Purchase 
of  Lands,  and  settled  to  the  same  Uses  ;  and  the  only  Question  was,  whether  tiie  Plaintiff 
took  an  Estate-Tail,  or  only  an  Estate  for  Life,  by  this  Will  ;  and  the  Master  of  the 
Rolls,  having  taken  Time  to  consider  of  it,  decreed  that  he  took  only  an  Estate  for  Life, 
as  the  Words  were  express,  and  had  all  the  other  Marks  attendant  on  an  Estate  for  Life, 
and  consequently  that  the  Heirs  of  his  Body  should  take  by  Purchase  ;  and  though 
the  Estate  would  vest  in  the  first  Son,  as  Tenant  in  Tail,  by  way  of  Purchase,  yet  not 
so  as  to  exclude  the  other  Sons,  or  their  Issue,  from  taking  the  like  Estate,  whenever  his 
Estate  determined  for  Want  of  Issue  ;  and  this  lie  said  was  so  resolved  in  the  Case  of 
Trevor  and  Trevor,  by  Lord  Macclesfield,  assisted  with  tlie  Judges  ;  and  as  for  the 
Personal  Estate,  there  could  be  less  Difficulty  as  to  that  than  in  the  Conveyance  of  the 
legal  Estate  in  Possession  ;  and  for  that  he  cited  2  Vern.  526,  Mich.  1 728,  Papillon  and 
Bois. 

(2  IV (7/.  Bep.  471.  Papillon  and  Voice,  S.  C.  Trin.  1728,  says,  His  Honour 
solemnly  decreed,  that  as  to  the  Devise  of  the  Lands  an  Estate  for  Life  only  passed  to 
the  plaintiff,  with  Remainder  to  the  Heirs  of  his  Body  by  Purchase  :  and  that  therefore 
he  should  not  have  the  Writings,  but  that  they  should  be  brought  into  Court  ;  and 
that  the  Lands  to  be  purchased  should  be  conveyed  in  a  strict  Settlement  according 
to  the  Testator's  Intention.  In  Hil.  1731,  Lord  King  (upon  an  Appeal)  declared,  that 
the  Lands  devised  to  B.  for  Life,  dx.,  was  within  the  general  Rule,  and  must  operate 
as  Words  of  Limitation  ;  and  consequently  create  a  vested  Estate-Tail  in  B.,*  and  that 
the  Breaking  into  this  Rule  would  occasion  the  utmost  Uncertainty  ;  wherefore  the 
Writings  of  this  Estate  ought  to  be  delivered  up  to  the  Plaintiif,  and  that  the  Court 
had  a  Power  over  the  Money  directed  to  be  vested  in  Land ;  that  the  Divei-sity  Wiis 
where  the  Will  passes  a  legal  Estate,  and  where  it  is  only  executory  ;  and  the  Party 
must  come  to  this  Court,  in  order  to  have  the  Benefit  of  the  Will  :  that  in  the  latter 
Case,  the  Intention  shall  take  Place,  and  not  the  Rules  of  Law  :  So  that  as  to  the 
Lands  to  be  purchased,  they  should  not  be  limited  to  B.  for  life,  witli  Power,  dc. 
Remainder  to  the  Heirs  of  his  Bi^y,  but  to  B.  for  Life,  with  Power,  dc  Remainder 
to  Trustees  during  his  Life,  to  preserve  contingent  Remainders,  Remainder  to  his 
first,  d-c,  Son  in  Tail  Male,  Remainder  over,  <&c.    Ibid.  477,  478.) 

[186]  (E)  Of  executory  Devisiis  of  Lands  of  Inheritance  ;  .\nd  here  of  contingent 
Remainders,  and  cross  Remainders,  as  far  as  they  rel.\te  to  this  Place. 

1.  A  Fee  cannot  be  limited  on  a  Fee  ;  as  if  Lands  are  limited  to  one  and  his  Heirs, 
and  if  he  dies  without  Heirs,  that  it  shall  remain  over  to  another  ;  this  last  Limitation 
is  void  :  So  if  Lands  are  given  by  Deed  to  one  and  his  Heirs,  so  long  as  J.  H.  hath  Issue, 

*  The  Reporter  in  a  Note  says.  Though  this  was  Ld.  Chan.  Opinion,  yet  the 
Question  as  to  the  Land  devised  was  given  up.  the  Plaintiff  having  brought  a 
supplemental  Bill,  whereby  it  appeared  tliat  by  his  Father's  Marriage-Articles  he  was 
iiititled  to  an  Estate-Tail.'  Ibid.  478;  liep.  of  Sel.  Ca.  in  Chan.  27,  34.  S.  C.  and 
Decree  ;  by  the  :\Iaster  of  the  Rolls  ;  but  it  appearing  on  the  supplemental  Bill,  as  in 
Williams'^  Note,  the  Decree  was  varied  />er  King.  C,  on  an  Apj^al.  as  to  the  Lauds 
devised,  but  affirmed  for  a  strict  Settlement. 
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niul  after  the  Death  of  J .  S.  \vith<iut  Issue,  to  remain  over  to  another  :  this  Remainder 
is  liicewise  void,  because  tlie  first  Devisee  had  a  Fee.  though  it  was  a  base  and  deter- 
minable Fee.  Dijer,  41  a  :  Brook.  L'34:  1  Co.  85  6;  Bulsf.  195;  Plow.  29;  '2  Leon.  69; 
Co.  Lit.  18  a;  Poph.  .ii  :   i'  Hoi.  Rep.  220  ;   Godolph.  .355. 

2.  But  yet  in  a  Will  such  liimitations  may  be  good  upon  a  Contingency  that  may 
happen  within  the  ("oinpass  of  a  ]>ife  or  Lives,  in  Esse,  or  a  reasonable  Number  of 
Years  :  but  this  not  by  way  of  direct  Remainder,  lint  by  way  of  executory  Devise.  Cro. 
KHz. -205  ■   1  liol.  Alir.  i'M  :  Dyer,  Ui. 

(See  Eq.  Ca.  Abr.  Part  2,  Tit.  Devise.  An  executory  Devi.se  is  defined  a  future 
Interest  which  cannot  vest  at  the  Death  of  the  Testator,  but  de])ends  upon  some  Con- 
tingency which  must  happen  before  it  can  vest;  of  which  there  are  three  kinds,  first. 
Where  the  Devisor  departs  with  his  whole  F'ee-simple,  but  upon  some  Contingency 
qualifies  that  Dispo-sition,  and  limits  a  Fee  on  that  Contingency;  and  this  is  new  in 
Law,  as  appears  hy  the  following  Cases.  Second  Sort  is,  when  the  Devisor  gives  a 
fiUure  Estate  to  arise  upon  a  Contingency,  but  does  not  part  with  the  Fee  at  present, 
but  suffers  it  to  descend  to  his  Heir  as  a  Devise,  till  his  Debts  are  paid,  Ac,  to  the  Heirs 
of  J.  ,S'.  wlien  he  shall  have  one  ;  and  these  have  been  frequent :  But  note,  that  if  an 
Flstate  be  limited  ujioii  a  Contingency,  after  a  particular  Estate,  capable  of  supporting 
a  Remainder,  it  shall  then  be  construed  a  contingent  Remainder,  and  not  an  executory 
Devise.  Of  the  third  Sort  ai'e  Leasehold  Interests  or  Terms  for  Years,  for  which  riile 
infra.  Letter  (F),  and  vide  1  Salk.  226  ;   1  Saund.  380;   1  Salk.  229.) 

;!.  One  devised  Land  in  London  to  the  Prior  and  Convent  of  B.,  ita  quod  reddanl 
anniiatim  Decano  &  Capitulo  Sancti  Pauli  fourteen  Marks  ;  and  if  they  fail  of  Payment, 
that  their  Estate  shall  cease,  and  that  the  said  Dean  and  Chapter,  and  their  Successors, 
shall  have  it ;  and  it  was  held  by  Baldioin  and  Fitzherbert  (the  greatest  Lawyers  of 
their  Age,  as  my  Lord  Vaughan  says)  that  this  Remainder  was  void,  because  the  first  • 
Devise  carrying  a  Fee,  nothing  remained  after  to  be  disposed  of,  and  executory  Devises 
after  a  Fee-simple  were  in  former  Ages  unknown.  1  Brook,  2.'j4  ;  Dyer,  3.'?  a  ;  Vaiiijh. 
271,  and  jier  Nottingham.,  Ld.  Chan.,  though  tliis  Doctrine  is  now  exploded,  [187]  vet 
the  (!ase  of  Ilinde  and  Lyon,  19  Eliz.  3  I^on.  64,  is  the  first  ("ase  wherein  the  contrary 
has  received  a  solemn  Resolution. 

4.  One  having  Issue  tliree  Sons,  .4.  B.  and  <'.,  by  his  Will  in  Writing  devises  Lands 
to  B.  liis  second  Son,  and  his  Heirs  for  evei-,  and  if  B.  die  without  Issue,  living  A.,  then 
A.  to  have  those  Lands  to  him  and  his  Heirs  for  ever  ;  B.  enters  and  suii'ers  a  Common 
Recovery  to  the  Use  of  himself  and  his  Heirs,  and  then  devises  thoseLands  to  tliePlaintifl' 
and  his  Heirs,  and  dies  without  Issue,  living  A.  And  it  was  adjudged,  first.  That  B. 
liad  a  Fee-simple  y)y  the  Devise  to  him  and  his  Heirs  for  ever  ;  and  that  the  other  Words 
would  not  so  correct  or  qualify  it,  as  to  make  it  an  Estate-Tail,  not  being,  if  he  die  without 
Issue  generally  ;  but  upon  the  Cotitingency  of  his  dying  without  Issue,  living  A.,  so  that 
if  he  survived  ,1.  or  died  in  the  Life-time  of  A.  leaving  Issue,  A.  was  to  have  nothing; 
and  this  being  a  Contingency  to  happen  within  the  Compass  of  Lives  then  in  Being, 
though  the  first  Devise  was  after  a  Fee,  yet  the  Limitation  over  upon  such  Contingency 
was  good,  and  not  within  the  Danger  of  a  Perpetuity  ;  for  the  Remainder  to  -4.  is  not 
a  Remainder  directly,  wliicli  cannot  be  after  a  Fee,  but  takes  EtTect  by  executory  Devise  ; 
and  upon  Determination  of  the  first  Estate,  by  the  iiappening  of  tlie  Contingency, 
carriea  over  the  Land  to  the  other.  Indly,  It  was  adjudged,  that  this  being  a  mere 
collateral  Possibility  was  not  bound  by  the  Recovery,  unless  he  to  whom  it  was  limited 
had  been  Party  by  way  of  Voucher ;  for  it  had  not  l']xistence  at  all,  when  the  Recovery 
was  suffered,  and  therefore  the  Rccompence  in  value  could  not  extend  to  it.  Midi. 
IS  Jar.  1,  in  B.  R.  Pells  and  Browne,  Cro.  Jac.  590 ;  1  Rol.  Abr.  611,  S.  C. ;  Palm.  131  ; 
2  Rol.  Rep.  216  ;  2  Leom.  Ill;  Vaugh.  Il'l. 

5.  One  by  Will  devises  liands  to  his  Mother  for  Life,  and  after  her  Death  to  liis 
Brother  in  Fee  ;  provided,  that  if  his  Wife  (being  then  enseint)  be  delivered  of  a  Son, 
that  then  the  Land  should  remain  to  him  in  Fee,  and  dies,  and  the  Son  is  born  ;  and 
it  was  lield  that  the  Fee  of  the  Brother  should  cease,  and  vest  in  the  Son,  by  way  of 
executory  Devise  upon  the  Iiappening  of  the  Contingency.     Dyer  127,  in  Margine. 

0.  One  having  Issue  A.  his  only  Daughter  and  Heir  apparent,  by  Will  devises  Lands 
in  D.  to  her  and  lier  Husband,  and  lier  Heir,  upon  Condition  that  they  should  assure 
Lands  in  F.  to  his  Executors  and  their  Heirs,  to  perform  liis  Will ;  and  if  they  failed, 
then  he  devised  the  said  Lands  in  D.  to  his  Executors  and  tlieir  Heirs,  and  died  :  and 
it  was  adjudged  to  be  no  Condition  ;  for  then  by  the  Descent  to  the  Daughter,  being 
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Heir^  it  would  be  destroyed  :  but  it  was  held  a  Limitation,  or  an  exeeutorv  Devise  to 
his  Executors,  in  case  the  Assurance  was  not  made  ;  and  that  tliev  might' for  Breach 
thereof  enter  and  sell  :  for  though  a  Fee  cannot  be  limited  upon  "a  Fee  absolute,  vet 
upon  a  Fee  determinable  it  may,  and  enures  as  a  new  original  Devise  to  take  Effect, 
when  the  first  Devisee  failed  to  make  the  Assurance.  Dyer  33  a,  in  Maraine  ■  Palm 
135:  Cro.  Jac.  259;  Cro.  Eliz.  359,  S.  C.  ^      >  ■ 

7.  If  A.  devises  Lands  to  B.  for  five  Years,  from  Michaelmas  following,  the  Remainder 
to  0.  and  his  Heirs,  and  A.  dies  before  Michaelmas  ;  yet  this  is  a  good  Remainder,  though 
it  cannot  vest  before  the  particular  Estate  begins  ;  and  the  Freehold  cannot  be  in  Ex- 
pectancy, for  in  the  mean  time  the  Fee  shall  descend  to  the  Heir.     Cro.  Eliz.  878. 

[188]  ^-  One  devises  Lands  to  his  Wife,  till  his  Son  came  to  the  Age  of  twenty-one 
Years,  and  then  that  his  said  Son  should  have  the  Lands  to  him  and  his  Heirs  ;  and  if 
he  dies  without  Issue  before  his  said  Age,  then  to  his  Daughter  and  her  Heirs  ;  this  is 
a  good  contingent  or  executory  Devise  to  the  Daughter ;  if  the  Contingency  happens, 
and  in  the  mean  time  the  Fee  descends  to  the  Son  as  Heir  ;  and  if  he  lives  to  twentv-one| 
though  he  after  die  without  Issue,  or  leaves  Issue,  though  ho  die  before  twentv-onej 
yet  the  Daughter  is  not  to  have  the  Lands,  because  he  is  to  die  without  Issue,  and  before 
twenty-one,  or  else  the  Daughter  cannot  take.     2  Uol.  Rep.  197,  217  ;  Palm.  132. 

9.  But  where  one  having  Issue  three  Sons,  A.  B.  and  €..  devises  to  his  Son  A.  after 
the  Death  of  his  Wife,  to  him  and  the  Heirs  of  his  Body  lawfully  begotten,  iri  Fee-simple  ; 
and  if  he  die  in  the  Life  of  my  Wife,  that  then  my  Son  C.  shall  be  his  lleir,  and  dies  ; 

A.  hath  Issue,  and  dies  in  the  Life  of  the  Wife  ;  and  it  was  adjudged,  that  the  Issue 
should  have  the  land  after  the  Death  of  the  Wife,  and  not  ('.,  for  it  was  in  EfTect  a  Devise 
to  the  Wife  for  Life,  Remainder  to  A.  in  Tail,  Remainder  to  C.  in  Fee,  upon  the  Contin- 
gency of  A.'s  dying  in  the  Life  of  the  Wife,  and  does  not  abridge  the  Estate-Tail 
expressly  given  A.  liy  his  dying  in  the  Life  of  the  Wife.  Spalding  and  Spalding,  Cro. 
Car.  185. 

(From  this  Case  it  may  be  observed,  that  Equity  will  construe  a  Will  against  the 
express  Words,  in  order  to  make  it  take  Effect  according  to  the  Intention  of  the  Testator. 
—2  Mill.  Rep.  1 9U,  8.  C.  cited  by  Macclesfield,  C,  Midi.  1729,  in  the  Case  of  Xeuiand  and 
Shephard.~l  Will.  Rep.  427.  S.  C.  cited  by  Parker,  C,  and  bv  L.  C.  J.  Hale  1  Vent 
230.) 

10.  Baron  and  Feme  being  seised  of  a  Copyhold,  to  them  and  the  Heirs  of  the  Baron, 
he  surrenders  it  to  the  LTse  of  liis  Will,  and  then  devises  it  to  the  Heirs  of  the  Body  of 
the  Feme,  if  they  attain  the  Age  of  fourteen,  and  dies  without  Issue  :  and  then  she 
marries  a  second  Husband,  and  has  Issue  that  attains  the  Age  of  fourteen,  and  then 
she  dies  ;  and  whether  this  was  a  good  Devise  by  reason  of  the  double  Contingency, 
scilicet,  the  having  Heirs  of  her  Body,  and  that  such  Heir  should  live  till  fourteen, 
was  doubted  ;  but  it  was  admitted,  that  if  the  Devise  was  gotxi,  it  must  be  by  way  of 
executory  Devise,  which  is  allowable  when  to  take  effect  within  the  Compass  of  a  Life, 
but  not  after  a  Dying  without  Lssue,  for  that  tends  to  a  Perpetuity  ;  and  it  cannot  take 
Effect  by  way  of  Remainder  ;  for  it  is  a  new  Devise  to  take  Effect  after  her  Death,  and 
is  not  as  a  Remainder  joined  to  her  Estate.  But  the  Court  being  divided  upon  the  Point 
of  the  Contingency,  it  was  agreed  to  be  adjourned  into  the  Exchequer  Chamber;  and 
the  Reporter  supposes  the  Parties  agreed  afterwards,  for  he  heard  no  more  of  it.  Snoic 
and  Cutler,  1  Lev.  135. 

11.  If  a  Man  having  only  one  Sister  and  Heir,  who  had  Issue  A.,  and  after  married 

B.  by  whom  she  had  Issue  C.  and  D.  devises  Lands  to  his  Sister  until  C.  attains  twent  v- 
one,  and  after  C.  attains  that  Age,  to  C.  and  his  Heirs  :  and  if  C.  dies  before  twenty-one, 
then  to  the  Heirs  of  the  Body  of  B.  and  their  Heirs,  as  they  shall  attain  their  respective 
Ages  of  twenty-one.  and  dies;  C.  dies  before  twenty-one,  living  /?..  and  after  li.  dies, 
D.  either  as  Heir  of  C.  in  whom  the  Fee  was  vested,  or  as  Pleir  of  the  Body  of  B.  (though 
he  could  not  be  so  during  the  Life  of  B.)  being  of  Age  after  the  Death  of  B.  shall  have 
the  Estate  bv  way  of  executory  Devise,  and  not  the  right  Heir  of  the  Devisor.  Taylor 
and  Biddulph,  i Mud.  289,  adjudged.  (1  Freem.  243,  Taylor  ami  Bydall,  Hit.  1()77, 
S.  C.) 

12.  If  A.  hath  Issue  two  Sons.  t-is.  B.  and  ('..  and  devises  Lands  to  B.  for  Life,  and 
if  he  dies  without  Lssue  living  at  his  Death,  that  then  the  Fee  shall  remain  to  the  Heii-s 
of  B.  for  ever,  by  which  Devise  B.  has  only  an  Estate  ior  Life,  the  Remainder  to  his 
Heir  not  executed  :  and  though  the  Reversion  descended  on  B.  as  Heir  of  A .  [189]  .vet  it 
drowned  not  the  Estate  for  Life  against  the  express  Devise  and  Intention  of  the  Will, 
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but  loft  an  Opening,  as  it  was  termed,  for  the  Interposition  of  the  Keniainder,  when 
it  shall  happen  to  intei'ijose  between  the  Estate  for  Life  and  the  Fee  ;  and  that  this 
being  a  contingent  Kemainder,  and  not  an  executory  Devise,  was  barred  by  the  Re- 
covery suffered  by  B.     Holmes  and  Pliinkel,  1  Lev.  1 1 . 

13.  If  one  devises  Lands  to  his  Wife  for  Life,  and  if  she  hath  a  S(jn,  and  causes 
liim  to  be  called  by  the  Christian  and  Surname  of  Sampson  Shelton,  then  after  her 
Death  devises  the  .same  to  her  Son;  and  if  he  die  before  twenty-one,  to  the  right 
Heirs  of  the  Devisor,  and  dies  ;  and  after  the  Wife  marries  Broughton,  by  whom  she 
has  a  Son.  which  she  caused  to  be  chi-istened  Sampson  Shelton,  tf'c.  the  Devise  is  good 
by  way  of  contingent  Keniainder,  but  not  by  way  of  executory  Devise  ;  for  when  a 
contingent  Estate  is  limited,  and  depends  upon  a  Freehold,  which  is  capable  of  support- 
in"  a  Kemainder,  it  shall  never  be  construed  an  executory  Devise,  but  a  contingent 
Keluainder  adjudged  ;  and  that  the  Reversion  descending  to  the  Heir  of  the  Devisor 
till  the  Contingency  happened  by  the  Bargain  and  Sale,  and  Fine  thereof  by  the  Heir 
of  the  Devisor  to  B.  and  his  Wife,  and  their  Heirs,  before  the  Birth  of  their  Son,  the 
contingent  Remainder  was  destroyed.  Trin.  '12  Car.  2,  Purefoy  and  Rogers,  2  Saund. 
;5S0.  {Mich.  1734,  S.  C.  cited  by  Talbot,  C,  in  the  Case  of  Hopkins  and  Hopkins. — 
Viiie  Eq.  Ca.  Abr.  Part  2  ;  3  Salt  299,  Pi.  5,  cites  S.  C.  adjudged.) 

14.  A.  having  two  Sons  B.  and  C,  devised  Lands  to  B.  for  fifty  Years,  if  he  should 
so  lonw  live  ;  and  as  for  my  Inheritance  after  the  said  Term,  I  devise  the  same 
to  the  Heirs  Male  of  the  Body  of  B.  and  for  Default  of  such  Issue,  then  to  C.  And 
the  Court  resolved,  first,  ThatB.  had  not  an  Estate-Tail  by  Implication  upon  tlie  Words 
ivithout  Issue,  because  the  Devisor  had  given  him  an  Estate  for  Years  by  express  Words  ; 
and  the  Court  cannot  make  such  a  Construction  against  express  Words,  when  thereby 
they  would  drown  the  Estate  for  Years,  and  make  an  Estate  of  Inhei'itance.  2dly. 
The  Court  lield  this  Devise  to  the  Heirs  Male  of  the  Body  of  B.  to  be  void  in  its  Creation, 
for  want  of  an  Estate  of  Freehold  to  support  it  ;  and  they  seemed  not  to  think  it  an 
Executory  Devise,  because  it  was  limited  as  a  Remainder,  and  because  it  was  limited 
per  verba  in  proisenti  ;  for  if  one  devise  his  Estate  to  the  Heir  of  /.  S.  and  J.  S.  is  living, 
the  Devise  shall  not  be  construed  an  executory  Devise,  and  such  a  Devise  is  therefore 
void ;  but  if  it  were  to  the  Heir  of  J.  ;S'.  after  the  death  of  J.  S.  that  is  good  as  an 
executory  Devise.  2>dhj,  The  Court  held  the  Limitation  to  the  Heirs  Male  of  B.  was 
become  void  by  the  Event,  whatever  it  was,  in  its  Creation ;  because  B.  is  now  dead 
without  Issue,  ilhhj.  The  Court  held,  that  if  the  Remainder  to  the  Heirs  Male  of 
B.  was  void  in  Point  of  Limitation,  then  the  next  Remainder  limited  to  C.  took  Efi'ect 
presently.     Goodright  and  CornisJi,  1  Salk.  220;  4  Mod.  2-55,  S.  C. 

15.  J.  S.  seised  in  Fee,  devised  to  Trustees  for  eleven  Years,  and  then  to  the  first 
Son  of  A.  and  the  Heirs  Male  of  his  Body,  and  so  on  to  the  second,  third,  dr..  Sons  in 
Tail  Male  ;  provided  they  the  said  Sons  shall  take  on  them  my  Surname  ;  and  in  case 
they  or  their  Heirs  refuse  to  take  my  Surname,  or  die  without  Issue,  then  I  devise 
my  Land  to  the  first  Son  of  B.  in  Tail  Male,  provided  he  take  my  Surname  ;  and  if  he 
refuse,  or  die  without  Issue,  then  to  the  right  Pleirs  of  the  Devisor.  A.  had  no  Son  at 
the  Time  of  the  Devise,  and  died  without  Issue  ;  and  B.  had  a  Son,  who  was  living  at 
the  Time  [190]  of  the  Devise,  who  took  the  Surname  of  the  Devisor.  The  whole 
Court  agreed,  that  the  Devise  to  B.  was  not  a  contingent  Remainder,  because  of  the 
jirecedent  Estate  for  Years,  which  could  not  support  it ;  it  appears  likewise  by  the 
Case,  to  be  the  Opinion  of  Treby,  C.  J.,  and  Just.  Powell,  that  it  could  not  be  good 
as  an  executory  Devise,  if  it  were  considered  as  a  Devise  to  the  Heirs  of  A.  being 
limited  per  verba  in  prcssenti  ;  but  Blencoio,  J.,  held,  that  the  Devise  to  the  Son  of  A. 
was  future ;  for  he  supposed  the  Testator  knew  that  A.  had  no  Son,  and  the  rather 
because  he  does  not  name  him ;  because  it  was  adjudged  and  affirmed  in  B.  R.  that 
the  Remainder  to  C.  was  good,  and  vested  in  him.  Scatterwood  and  Edge,  1  Salk. 
229.  (A  Devise  to  the  first  Issue  Male  of  A.  A.  having  no  Issue  at  the  Time  of  the 
Devise,  is  void.     Vide  Ca.  in  B.  R.  Temp.  W.  3,  278,  S.  C.) 

16.  A  Man  devised  Lands  to  his  Executors  till  his  Son  should  come  of  Age,  and 
wlien  his  Son  should  come  of  Age,  then  lie  should  enjoy  it  for  him  and  his  Heirs  ;  this 
is  a  Remainder  executed  in  the  Son,  and  not  in  Contingency  ;  for  the  Words  ivhen 
and  then,  in  this  Case,  only  denote  the  Time  when  the  Remainder  is  to  execute  and 
will  no  more  make  the  Rernainder  contingent,  than  in  the  common  Case,  when  a 
Lease  is  made  for  Life  or  Years  and  after  the  Decease  of  the  Tenant  for  Life,  or  the 
Expiration  of  the  Term  of  Years,  then  to  remain  to  another ;  for  though  the  Words 
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be,  after  the  Term  it  shall  remain,  yet  it  is  a  present,  and  not  a  coiitinfjent  Heinaindcr  ; 
for  where  Words  refer  to  that  which  must  needs  happen,  there  sliall  he  no  Contingency. 
Boraston's  Case,  3  Co.  19.     (1  Freeni.  24.3,  S.  C.  cited  per  Cur'.) 

17.  A.  having  Issue  five  Sons  (his  Wife  being  enseint  with  a  sixth)  devised  two 
Thirds  of  liis  Land  to  his  four  younger  Sons  and  the  Cliild  in  Ventre  sa  mere,  if  it  were 
a  Son,  and  their  Heiis  ;  and  if  they  all  die  without  Issue  Male  of  their  Bodies,  or  any 
of  them,  that  the  Lands  shall  revert  to  the  right  Heirs  of  the  Devisor ;  by  this  Devise 
the  younger  Sons  are  Tenants  in  Tail  in  Possession,  with  cross  Remainders  over  to 
each  other ;  and  no  Part  shall  revert  to  the  Heirs  of  the  Devisor  till  all  the  younger 
Sons  be  dead  without  Issue  Male  of  their  Bodies.     Dyer,  303 ;  Hob.  33. 

18.  A  Man  liaving  two  Sons,  devised  Part  of  the  Lands  to  one  of  them  and  his 
Heirs,  and  the  rest  to  the  other  and  his  Heirs  ;  and  further  wills,  that  the  Survivor 
shall  be  Heir  to  the  other,  if  either  dies  without  Issue  ;  by  this  the  Devisees  are  Tenants 
in  Tail,  with  Remainder  in  Fee  executed  of  each  other's  Part.  [Chadock  v.  Cowley, J 
Cro.  Jar.  695. 

19.  But  where  a  Man  having  three  Sons,  and  seised  of  three  Houses,  devised  a 
House  to  each  Son  and  his  Heirs,  with  this  Proviso,  that,  if  all  his  said  Children  shall 
die  without  Issue  of  their  Bodies  lawfully  begotten,  then  all  his  said  Messuages  shall 
remain  over,  and  be  to  his  Wife  and  her  Heirs  ;  and  it  was  lield  in  this  Case,  that  these 
Words  did  not  raise  any  cross  Remainders,  but  that  at  the  Death  of  any  of  the  Sons 
his  House  shall  go  immediately  to  the  Wife  ;  and  though  a  cross  Remainder  may  be 
by  Implication,  where  Lands  are  limited  to  two,  yet  they  cannot  rise  where  three  or 
more  Houses  are  limited  to  three,  without  express  Limitation,  because  of  the  Incon- 
venience. Gilbert  and  Witty,  Ibid.  655.  Vide[Co\e  v.  Levingston]  1  Vent.  224,  where 
per  Holt,  C.  J.,  no  cross  Remainders  can  be  created  by  Implication  in  a  Deed,  nor  any 
in  a  Will  between  three,  or  more,  unless  the  Words  of  the  Will  do  plainly  express  the 
Intent  of  the  Devisor  to  be  so  ;  as  where  Black  Acre  is  devised  to  A.,  White  Acre  to  B., 
and  Green  Acre  to  C.  and  if  they  die  without  Issues  of  [191]  their  Bodies,  vel  alterius 
eorum,  then  to  remain  ;  there,  by  reason  of  the  Words  alterius  eorum,  cross  Remainder 
shall  be. 

(F)  Of  executory  Devises  of  Leasis  for  Years,  and  here  of  the  Li.mitatiox  of  the 
Trust  of  a  Term,  as  far  as  it  relates  to  and  agreis  with  the  Devise  thereof. 

1.  If  a  Termor  devises  his  Term  to  A.  for  Life,  the  Remainder  to  another,  though 
A.  has  the  whole  Estate  (for  that  is  in  him  during  his  Life),  and  so  no  Remainder  can 
be  limited  over  at  Common  Law  ;  yet  it  is  good  hv  way  of  executory  Devise.  Cro. 
Jac.  198;  1  Rol.  Abr.  610;  8  Co.  94. 

(The  great  Question  in  these  Crises  was,  whether  the  Disposition  of  the  Term  to  a 
Man  for  his  Life,  was  not  such  a  total  Disposition  of  it,  that  no  Remainder  could  l)e 
limited  over,  it  being  in  the  Eye  of  the  Law  a  greater  Estate  than  for  any  Number 
of  Years  ;  which  was  resolved  in  the  Affirmative  in  the  Reign  of  6  E.  6,  Dyer  74.  by 
all  the  Judges  of  England ;  but  this  Resolution  seeming  very  severe,  and  against 
natural  Justice,  that  a  Man  should  be  hindered  from  making  Provision  for  his  Family 
and  the  Contingencies  of  it,  occasioned  a  contrary  Resolution,  19  Eliz.  Co.  Lit.  46,  Dyer. 
35,  for  the  Judges  observing  the  good  Effect  such  Limitations  by  way  of  Trust  had. 
which  were  allowed  in  Chancery,  permitted  Farmers  to  disjwse  of  their  Leases  in  the 
same  Manner  by  Last  Will  ;  and  then  the  Chancery,  the  better  to  fix  them  in  it,  allowed 
of  Bills  by  the  Remainder-Man  to  compel  the  Devisee  of  the  particular  Estate  to  put 
in  Security,  that  he  in  the  Remainder  should  enjoy  it,  according  to  the  Limitation  ; 
but  when  tliev  jierceived  that  this  multiplied  Chancery  Suits,  they  resolved  that  there 
was  no  need  of  that  Way,  10  Co.  47  (7.  52  /-.  1  Sid.  45l",  but  that  the  particular  Devi.see 
should  not  have  Power  to  bar  the  Remainder-Man  :  so  that  the  Law  has  been  long 
settled,  that  executory  Devises  are  good,  provided  the  Contingency  is  to  happen  within 
a  Life  or  Lives  all  in  Esse  ;  for  there  can  be  no  Tendency  to  a  Perpetuity  which  was 
one  great  Mischief  apprehended  from  these  kind  of  Limitations  ;  but  what  Kind  of 
executory  Devises  do  or  do  not  tend  to  a  Perpetuity,  will  be  best  seen  by  the  Cases 
themselves.) 

2.  If  A.  possessed  of  a  Term  for  Years,  devises  it  to  B.  his  Wife,  for  eighteen  Years. 
and  after  to  C.  his  eldest  Son  for  Life,  and  after  to  the  eldest  Issue  Male  of  C.  for  Life, 
though  C.  had  not  any  Issue  Male  at  the  Time  of  the  Devise  and  De;ith  of  the  Devisor ; 
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yet  if  he  had  Issue  Male  before  liis  Death,  this  Issue  Male  shall  have  it  as  an  executory 
Devise  ;  for  although  tliere  be  a  Contingent  upon  a  Contingent,  and  the  Issue  not 
in  Esse  at  the  Time  o£  the  Devise,  yet  in  as  much  as  it  is  limited  to  him  for  Life,  it  is 
good,  and  all  one  with  Manning's.  Case,  upon  a  Keference  out  of  Chancery  to  Justice 
Junes,  Croke  and  Barldey,  between  Cotton  and  Heath,  by  them  resolved,  without 
Question.     1  Rol.  Abr.  612. 

3.  If  .4.  possessed  of  a  Term,  devises  to  B.  his  Wife  for  Life,  and  after  her  Death 
to  his  Children  unpreferred  ;  and  after  B.  dies,  C.  then  being  the  only  Daughter  of 
A.  shall  have  it;  for  an  executory  Devise  that  hath  a  Dependance  on  the  first  Devise, 
may  be  made  to  a  Person  micirtuin.     1  And.  GO,  61. 

■l.  If  one  posses.sed  of  a  Term  devises  it  to  his  Wife  for  Life,  the  Remainder  to  his 
first  S(jn  f(ir  Life  ;  and  if  he  dies  withcjut  Issue,  to  his  second  Son,  dx.  The  Remainder 
to  the  second  Son  is  void  ;  for  the  Remainder  of  a  Term  cannot  depend  upon  a 
I'ossiliility  so  remote  as  the  Dying  without  Issue  ;  although  it  was  objected,  that  the 
Devise  was  not  to  the  first  Son  and  his  Issue  (in  which  Case  it  was  agreed  it  should 
go  to  his  Executor),  but  it  was  given  to  him  for  Life  only,  with  an  executory  Devise 
to  the  second  Son,  upon  the  Contingency  of  the  first  not  having  Issue  at  the  Time 
of  Ills  Death.     Love  and  Windham,  1  Lev.  290.     (2  Chan.  Rep.  U,  S.  C.) 

[192]  ■"'•  If  ;i  Mun  possessed  of  a  Term  for  Years,  devises  it  to  D.  his  Wife  for  Life, 
and  after  to  IV.  his  eldest  Son,  and  his  Assigns  ;  and  if  he  dies  without  Issue  then  living, 
to  T.  this  being  a  perpetual  Limitation  by  Intendment  of  Law,  is  void ;  and  if  Men 
should  be  admitted  to  make  such  Devises  there  would  not  be  any  End  of  them,  nor 
any  Certainty.  Child  and  Ba;/ly.  Cro.  Jac.  459,  460;  1  liol.  Abr.  613.  Note:  The 
Authority  of  this  Case  is  shaken  bv  the  Duke  of  Norfolk's,  and  denied  to  be  law.  1 
Salk.  225.     Vide  Fl.  8. 

6.  If  a  Man  possessed  of  a  Term  devises  it  to  his  Son,  and  if  he  dies  unmarried, 
and  without  Issue,  to  his  Daughters  ;  and  if  his  Son  be  married,  and  has  no  Issue 
then  living  to  enjoy  it,  then  after  the  Death  of  his  Son's  Wife,  he  devises  it  to  his  said 
Daughters  ;  the  Devise  to  the  Daughters  is  void,  being  a  Limitation  after  the  Death 
of  their  Brother  without  Issue  ;  for  it  is  not  to  be  taken  (as  (jlijceted)  that  the  Dying 
should  be  without  Issue  living  at  his  Death,  and  so  the  Contingency  to  hap])en  within 
the  Compass  of  a  Life;  and  if  it  should  be  intended  of  such  a  Dying  witluiut  Issue, 
yet  the  Court  held  it  would  be  void,  according  to  Child  and  Bayly's  Case  ;  for  tho' 
such  a  Devise  hath  prevailed  in  case  of  an  Inheritance,  as  in  Pell  and  Broirn'ii  Case, 
yet  it  hath  not  yet  prevailed  in  case  of  a  Term  ;  and  the  Court  said  they  would  nr^t 
extend  the  De^nses  of  Chattels  to  make  Perpetuities,  farther  than  they  had  been. 
Gibbons  and  Summers,  3  Lev.  22,  23.     Qua;re. 

7.  A.  having  Issue  several  Sons  (the  eldest  Non  compos)  created  a  Term  for  Years, 
and  by  another  Deed  declared  the  Trust  thereof  to  his  second  Son  and  the  Heirs  Male 
of  his  Body,  Remainder  to  his  other  Sons,  provided  that  if  his  eldest  Son  died  without 
Issue,  or  not  leaving  his  Wife  enseint  with  a  Child,  living  the  second  Son,  so  that  the 

Earldom  of descended  on  the  second  Son,  then  the  said  Term  to  remain  to  the 

tliird  Son  and  the  Heirs  Male  of  his  Body,  with  like  Limitations  to  the  other  Sons  ;  the 
eldest  Son  died  without  Issue,  living  the  second  ;  and  this  Limitation  to  the  third  S(jn 
was  held  good  ;  and  so  decreed  by  Lord  Nottingham  contrary  to  the  Opinion  of  the 
three  Chief  Justices  who  assisted  him.  3  Chan.  Ca.  1.  Duke  of  Norfolk's  Case.  Note  : 
This  Decree  was  reversed  by  Nortli.  Ld.  K.,  1  Vern  163.  But  upon  an  Appeal  to  the 
House  of  Lords,  the  last  Decree  was  reversed,  and  Lord  Nottingham's  established, 
1  Chan.  Ca.  53.  Note  :  Executory  Devises  and  Limitations  of  the  Trust  of  a  Term 
are  governed  ahke.     1  Vern.  164,  235. 

8.  If  a  Term  is  devised  to  A.  and  the  Heirs  of  his  Body,  and  if  A.  die  without  Issue, 
living  B.,  then  to  B.,  this  is  a  good  Limitation,  the  Contingency  arising  within  the 
Compass  of  a  Life.  Adjudged  between  Lamb  and  Archer,  5  W .  rf-  M.  [1693-94]  in  B.  B. 
\Salk.  225.^  And  Child  and  Bayly's.  Case  denied  to  be  Law.  Vide  PI.  5.  {Cmnb.  208,  S.  C. 
Skin.  340.  S.  C.  Per  Cur',  Here  is  not  any  of  the  Inconveniencies  of  Perpetuities  ;  for  the 
Estate  is  not  iinalienable,  but  only  during  one  Life,  and  this  upon  a  Contingency  which 
might  determine  wntliin  a  little  Time,  if  the  Party  dies  ;  and  Judgment  nisi.  Proc.  in 
Chan.  1 5,  S.  C.  and  Decree  says  the  Devise  was  to  A.  his  Heirs,  Executors  and  Assigns.) 

9.  J.  S.  devises  to  his  Son  a  Leasehold  Estate,  to  his  Executors,  Administrators 
and  Assigns  for  ever  ;  but  if  he  died  before  twenty-one  without  Issue,  in  that  Case 
devises  it  over  to  his  Brother  ;'[and  the  Question  was,  wTiether  the  Remainder  over 
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was  good.  It  was  otijecti-d,  that  it  was  a  Perpetuity,  for  that  the  Remainder  depends 
on  the  Son's  dying  witlnnit  Issue  ;  for  if  he  die  befon;  twenty-one,  tliough  he  leaves 
a  Child,  and  that  Cliild  afterwards  dies  without  Issue,  the  Hon  may  he  said  to  be  dead 
before  twenty-one  without  Issue:  Sed  non  Allocatur;  and  the"  Court  decreed  the 
Remainder  over  good.  Trin.  1690,  Martin  and  Long,  2  Vern.  151.  And  a  like 
Case  said  to  have  been  adjudged  in  the  Exchequer,  Smith  and  Smith. 

[193]  *  10.  One  F.  being  possessed  of  a  Term  for  Years,  devises  it  to  his  Wife  for 
Life,  and  after  her  Deatli  to  R.  F.  for  her  Life  ;  and  after  her  Death  to  T.  F.  and  liis 
Children  ;  and  then  devises  in  this  Manner  ;  and  if  it  shall  happen  the  said  T.  F. 
do  die  before  the  Expiration  of  the  said  Term,  not  having  Issue  of  his  Body  then  living, 
then  to  go  over  to  the  Plaintifls  for  the  Residue  of  the  Term  ;  the  Defendant's  Title 
was  by  an  Assignment  of  R.  F.  and  T.  F.  of  all  their  Estate,  Right,  Title  and  Interest. 
R.  F.  was  dead,  and  T.  F.  died  without  Issue,  and  the  Plaintifl  brought  his  Bill  to  have 
an  Assignment  of  the  Term  pursuant  to  the  Will ;  all  that  was  insisted  ui)on  for  the 
Defendant,  to  chfierence  this  Case  from  the  Duke  of  Norfolk's  of  a  Term,  and  of  Pell 
and  Browne's  Case,  of  a  Fee,  was,  that  this  Contingency  of  his  dying  without  Issue 
was  not  confined  to  his  own  Death,  but  that  the  Words,  then  liring,  should  relate 
to  the  Words,  before  the  Expiration  of  the  Term ;  and  so  this  went  further  than  any 
of  the  Cases  had  ever  yet  been  carried,  for  he  might  have  Issue  for  several  Generations ; 
and  yet  if  such  Issue  failed  at  any  Time  before  the  Expiration  of  the  Term,  then  it  was 
to  go  over  ;  and  this  in  a  long  Term  tended  plainly  to  a  perpetuity,  and  therefore 
ought  not  to  be  allowed  ;  but  by  the  Devise  to  T.  F.  and  his  Children,  and  the  subse- 
quent Words,  and  if  he  die  mthout  Issue,  the  whole  Term  and  Interest  was  vested 
in  him,  and  he  might  dispose  thereof  as  he  thought  fit,  and  it  could  not  be  restrained 
by  the  Words  tlien  living,  which  related  only  to  the  Words  before  the  Expiration 
of  tJie  Term,  and  so  the  Remainder  over  to  the  Plaintiff  void  ;  but  for  the  Plaintiffs  it 
was  argued  and  decreed,  that  the  Remainders  to  them  were  good  by  way  of  executory 
Devise,  and  that  the  Words  iJien  living,  must  relate  to  the  Time  of  his  Death  ;  for 
otherwise  there  would  be  no  Difference  between  this  and  the  common  Limitations 
of  a  Term  to  one  and  the  Heirs  or  Issue  of  his  Body  ;  and  if  he  dies  without  Issue, 
the  Remainder  to  another,  which  is  void  ;  for  there  it  must  likewise  be  intended,  if  he 
die  without  Issue  before  the  Expiration  of  the  Term,  or  during  the  Tenn  ;  since  after  the 
Expiration  of  the  Term  he  can  limit  no  Remainders  over,  because  nothing  remains  then 
to  be  limited ;  but  here  it  being  limited  over  upon  this  Contingency,  if  he  die  without 
Issue  then  living,  viz.  at  the  Time  of  his  Death,  it  is  good,  because  the  Contingency  must 
happen  within  one  Life,  or  not  at  all ;  for  upon  his  Death  it  will  be  certainly  known, 
whether  he  leaves  Issue  or  not ;  if  he  does,  the  Contingency  cannot  take  place  ;  if 
he  does  not,  then  it  may ;  and  this  being  to  happen  within  the  Compass  of  a  Life, 
is  good  as  an  executory  Devise,  and  differs  in  nothing  from  the  Duke  of  Norfolk's  Case, 
save  only  that  there  it  was  by  Proviso,  and  also  upon  the  Death  of  another  Person 
without  Issue  then  living  ;  and  here  it  is  upon  his  own  Death,  which  makes  no  Manner 
of  Difference.     Fletcher's  Case,  decreed  Trin.  1 709. 

11.  A  Man  possessed  of  a  Term  for  tliirty-one  Years,  devises  it  to  his  Son  H.  during 
his  Minority  ;  and  if  he  attains  to  his  Age  of  twenty-one  Years,  then  to  him  during 
his  Life,  if  the  Term  shall  so  long  continue,  and  no  longer,  and  after  his  Death  to  such 
of  his  Issue  to  whom  he  shall  devise  it ;  but  if  he  die  without  Issue,  then  to  his  other 
Son  G.  for  the  Residue  of  the  Term.  //.  afterwards  died  without  Issue,  or  without 
making  any  Disposition  cif  tlie  Residue  of  the  Term  ;  and  the  only  Question  was, 
whether  by  the  Words  of  this  Will  the  whole  Term  did  not  vest  in  //.,  and  it  was  decreed, 
that  it  did  not  ;  for  the  Words  die  without  Issue,  have  a  twofold  Meaning,  either  without 
Issue  at  the  Time  of  his  Death,  or  without  Issue  whenever  the  Issue  fails  ;  and  though 
in  ease  of  an  Inheritance,  if  Lands  are  devised  to  one,  and  if  he  die  without  Issue,  the 
first  Devisee  Uikes  an  Estate-Tail  by  Implication,  which  shall  go  to  his  Issue,  and  they 
shall  take  in  a  Covu-se  of  Descent  to  all  succeeding  Generations  ;  but  to  make  such  a 
Construction  in  the  Case  of  a  Term,  which  cannot  come  to  the  Issue  by  Descent,  is 
unnecessary,  and  therefore  in  such  Case  the  other  Con.struction  of  the  Words,  which 
is  most  natural  and  obvious,  shall  take  place  ;  and  it  shall  be  intended  only,  if  he  die 
without  Issue  living  at  the  Time  of  his  Death,  and  consequently  the  dying  without 
Issue  being  confined  within  the  Compass  of  a  Life,  hinders  not  the  Remainder  over; 
but  it  may  well  take  place  by  way  of  executory  Devise,  according  to  tlie  former  Resolu- 
tions.    Decreed  Potsc.  1718,  Targett  and  Gaunt. 
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{Gilb.  Eq.  Rep.  140,  S.  C.  in  toHdem  verbis,  1  Will.  Rep.  432;  Easter  1718,  Target 
and  Gaunt  d  al',  S.  G.  says.  The  De-vise  was  to  //.  for  his  Life,  and  no  longer,  and  after 
his  Decease  to  such  of  the  Issue  of  the  said  H.  as  II.  Iiij  his  Will  .should  appoint  ;  and  in 
case  //.  should  die  witlioiit  Issue,  then  the  Testator  devi.sed  the  same  over  :  //.  died 
without  Issue  living  at  his  Death  ;  Parker,  (".,  held  the  Devise  over  good.  The  Reporti-r 
in  a  Note  says,  the  Words  which  are  in  Italick  are  all  omitted  in  the  Register- Book, 
though  they  are  inserted  in  all  the  contemporary  Reports  of  this  Case,  and  seem  here 
to  be  the  principal  Foundation  of  the  Decree. — Lucas's  Rep.  403,  S.  C.) 

[194]  (G)  Of  TEinrs  for  Ye.\rs,  and  incert.vix  I.ntere3ts  by  Devise. 

1.  A  Man  devised  his  Land  to  his  Executors  for  Payment  of  liis  Dehts,  and  after 
Debts  paid,  the  Remainder  over  :  and  it  was  admitted  clearly,  that  the  Remainder  was 
go(xl  :  but  the  Question  was,  what  Estate  tlie  Executors  had,  for  there  being  no  par- 
ticular Estate  limited,  if  an  Estate  sliould  be  adjudged  for  them  for  Life,  it  migiit 
determine  before  they  received  sufficient  to  answer  the  End  of  the  Devise  :  for  on 
their  Death  it  would  not  go  to  their  Executors  ;  and  it  was  adjudged  an  incertain 
Interest,  which  should  go  from  Executor  to  Executor  for  Pavment  of  Debts.  Cro. 
Eliz.  315  :  8  Co.  96  ;  1  Rol.  Abr.  829. 

2.  A.  devises  his  Lands  to  his  Exeoitors,  till  his  Son  comes  of  Age,  the  Profits  to 
be  employed  in  the  Performance  of  his  Will,  though  the  Son  dies  before  he  be  of  Age, 
yet  the  Interest  of  the  E.xecutors  continues  till  he  might  be  of  Age,  if  he  had  lived  ; 
for  since  the  Intent  of  the  Devisor  governs  in  Wills,  it  might  destroy  that,  if  the 
Executors  Interest  ceased  at  the  Death  of  the  Son  ;  for  it  is  reasonable  to  believe, 
that  the  Testator  found  on  a  Computation,  tliat  the  Profits  of  the  Land,  in  that  Time, 
would  answer  his  Debts,  lir.,  so  that  this  is  a  good  Devise  of  tlie  Term,  till  the  Son 
would  be  twenty-one,  though  he  die  before.  [Carter  r.  Church.]  1  Chan.  Ca.  113. 
3  Co.  20  b,  Boraston's  Case,  S.  P. 

3.  If  a  Man  devises  Land  to  his  Wife,  till  his  Son  comes  of  Age,  to  provide  his 
Children  with  Necessaries  ;  though  the  Wife  dies  before  the  Son  comes  of  Age,  yet 
her  Interest  does  not  determine  by  her  Death,  because  it  was  not  a  Matter  of  mere 
Confidence,  but  shall  go  to  her  Executors  ;  but  if  the  Devise  had  been,  that  his  Land 
should  descend  to  his  Son,  but  that  his  Wife  should  have  the  full  Profits  thereof,  until 
the  full  Age  of  his  Son,  for  his  Education  ;  [195]  here  is  nothing  devised  to  the  Wife 
but  a  mere  Confidence,  that  she  shall  take  the  Profits  for  the  Education  of  the  Son  ; 
and  by  the  Will  she  is  but  in  Nature  of  a  Guardian  or  Bailiff,  for  the  Benefit  of  the 
Infant,  whicli  determines  by  her  Death.     Cro.  Eliz.  252;  JJtjer,  210. 

4.  A  Man  devised  certain  Lands  to  his  Wife,  till  his  Son  and  Heir  apparent  should 
attain  to  his  Age  of  twenty-one  Years,  and  when  his  Son  should  attain  to  his  Age, 
then  to  his  Son  and  his  Heirs,  and  died  ;  the  Son  lived  to  the  Age  of  thirteen  Years, 
and  then  died  ;  and  the  Wife  supposing  that  she  had  a  Title  to  hold  the  Lands  till 
such  Time  as  the  Son  would  have  attained  his  Age  of  twenty-one  Years,  in  case  he  had 
lived  to  that  Time,  continues  in  the  Perception  of  the  Rents  and  Profits  of  tlie  said 
Lands,  for  several  Years  ;  and  the  Bill  was  brought  against  her  by  the  Heir  at  Law 
of  the  Son,  to  have  an  Account  of  the  Rents  and  Profits  from  the  Death  of  the  Son  ; 
and  though  the  ^\'ife  was  Executrix  likewise  of  her  Husband,  yet  it  not  being  devised 
during  that  Time  for  Payment  of  Debts,  nor  any  Creditors,  or  Want  of  .\ssets  appearing, 
it  was  held  by  Ld.  Chan,  that  the  Wife's  Estate  determined  l;>y  the  Death  of  the  Son. 
and  that  the  Remainder  vested  presently  in  the  Son  upon  the  Testator's  Death,  and 
was  not  to  expect,  till  the  Contingency  of  his  attaining  his  Age  of  twentj'-one  Years 
should  happen  ;  for  then  in  this  Case  it  never  would  have  vested,  he  dying  before  that 
Age,  and  therefore  decreed  the  Wife  to  account  for  the  Profits  from  the  Time  of  the 
Son's  Death  ;  and  upon  a  Rehearing  his  Lordship  continued  of  the  same  Opinion 
and  grounded  himself  on  the  Distinctions  taken  in  3  Co.  19  {Boraston's  Case)  and  (i  Co. 
35  (Bp.  of  Bath's  Case).  ////.  171;'.,  Munfield  and  Dugard.  {Gilb.  Eq.  Rep.  36,  S.  C. 
in  lotidem  Verbis.) 

5.  If  a  Copyholder  devises  his  Land  to  .1.  and  B.  his  two  Sons,  and  to  the  Heirs 
of  their  two  Bodies  begotten,  and  wills  that  each  of  them  shall  enter  at  the  Age  of  twenty- 
one  Years,  the  Executors  shall  not  take  the  Profits  till  they  are  both  of  full  Age  ;  but 
he  who  comes  of  Age  first  shall  enter,  and  then  the  other  when  he  comes  of  Age,  and 
they  shall  hold  the  Land  jointly.    Cro.  Jac.  259;   Yelv.  183;  vide  1  Bdst.  48  conl'. 
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6.  A.  devised  to  B.  (hiring  his  Exile  ;  and  if  it  please  God  to  restore  him  to  his 
Country,  or  if  he  die,  then  to  J.  S.  B.  w;i.s  a  Dutchman,  and  had  a  I'ension  from  tlie 
States  ;  but  upon  some  Displeasure  the  States  deprived  him  of  his  Employment  and 
of  his  Pension,  and  gave  them  to  another  ;  whereupon  he  voluntarily  left  the  Country, 
and  lived  here  with  A.  who  had  been  his  .Acquaintance  beyond  Sea  ;  and  after  his  com- 
ing hither,  a  War  happened  between  the  JJiilch  and  English,  and  afterwards  a  Peace  was 
concluded  between  the  two  Nations  ;  yet  B.  continued  liere,  and  whether  his  Estate 
was  determined  was  the  Question  ;  and  the  (Jourt  held  it  was  not.  for  that  the  Exile 
intended  by  A.  was  the  leaving  his  Country,  because  of  the  States  Displeasure  to  him 
and  the  withdrawing  of  his  Pension  upon  that  Displeasure.  Paget  and  Vosciiis,  2 
Let'.  191. 

7.  A.  devised  his  Land  to  B.  and  C.  and  the  Survivor  of  them  till  £800  should  be 
raised  out  of  them  ;  and  it  was  adjudged  that  B.  and  U.  should  have  the  Land  no  hjnger 
than  they  might  have  received  it  out  of  the  Profits  ;  and  that  if  a  Stranger  enters 
after  the  Death  of  the  Devisor,  they  may  have  an  Account  of  tlie  mean  Profits,  but 
cannot  hold  the  Land  longer  than  the  Sum  might  have  been  levied  ;  for  if  that  were 
allowed,  they  might  make  it  an  eternal  (Charge  on  [196]  the  Heir's  Estate  ;  but  if  the 
Heir  himself  enters  and  disturbs  them,  they  may  hold  over,  for  the  Heir  shall  liavc  no 
Benefit  of  his  own  Wrong,  or  they  may  have  their  Action  against  him  at  their  Election. 
4  Co.  82,  Corbet's  Case,  Cro.  Eliz.  800'.     [Anonymous.]  1  Salk.  15;5,  S.  P. 

(II)  Ok  Devises  by  Implication. 

1.  If  A.  devises  Lands  to  his  Heir,  after  the  Death  of  his  Wife;  this  is  a  good 
Devise  to  the  Wife  for  Life  by  Implication  ;  for  by  the  express  Words  of  the  Will  the 
Heir  is  not  to  have  it  during  her  Life  ;  and  if  the  Wife  has  it  not,  none  else  can,  for  the 
Executors  cannot  intermeddle.  1  Rol.  Abr.  843.  Faidkner  v.  Faulkner,  1  Vern. 
22,  S.  P.     London  v.  Garway,  2  Vern.  571,  572,  S.  P.,  2  Vent.  223,  S.  P. 

(The  Law  in  conveying  of  Estates  did  not  regularly  suffer  any  to  pass  by  Implication, 
because  it  is  a  Manner  of  transferring  no  Way  agreeable  to  the  Plainness  and  Solemnity 
of  the  Law  :  As  if  A.  surrendered  to  the  tfse  of  D.  and  B.  and  for  want  of  Issue  to  B. 
the  Remainder  over  to  C.  This  in  a  Conveyance  at  Law  had  been  but  an  Estate  for 
Life  to  B.  and  no  Estate  Tail  by  Implication  ;  but  as  there  has  been  greater  Favour  and 
Latitude  allowed  in  the  Disposition  of  Estates  by  Will,  and  in  the  Construction  of  them, 
the  Judges,  to  support  the  Intent  of  the  Devisor,  wliere  it  was  very  apparent,  liave 
admitted  Estates  by  Implication,  though  to  the  Disherison  of  the  Heir  at  Law.  But 
where  such  Estates  arise,  it  must  be  by  a  necessary,  and  not  a  possible  Implication 
or  Intention  in  the  Devisor  ;  for  the  Heir's  Title  being  plain  and  obvious,  no  Words 
by  Construction  shall  impeach  it,  which  will  bear  a  contrary  Signification.    Vaugh.  263.) 

2.  If  a  Man  devises  to  a  Stranger,  after  the  Death  of  his  Wife,  this  gives  the  Wife 
no  Estate  for  Life  by  Implication  ;  for  it  is  but  a  Demonstration  when  the  Estate  of 
the  Stranger  shall  commence.  Bro.  Dev.  52  :  Cro.  Jac.  75.  Fanikner  v.  Faidkner, 
I  Vern.  22.     London  v.  Garwai/,  2  Vern.  571,  572,  S.  P.  2  Vent.  223. 

3.  If  one  having  a  Wife  and  two  Daughters  Heirs  at  Law,  devises  Lands  to  one  of 
the  Daughters  after  the  Wife's  Death  ;  this  gives  the  M'ife  an  Estate  for  Life,  though 
the  Daughter  was  but  one  of  the  Co-heirs.     Ilulton  v.  Simpson,  2  Vern.  722,  723. 

4.  If  a  Man  possessed  of  a  Term  for  Years,  devises  it  to  his  Son  after  the  Death  of 
his  Wife,  and  the  Wife  is  made  Executrix,  she  shall  have  the  whole  Term  as  Executrix  ; 
foi-  there  cannot  be  an  Estate  for  Life  of  a  Term  by  Implication,  as  there  may  be  of  an 
Inheritance.     Moor,  635. 

5.  A.  seised  of  a  Manor,  Part  in  Demesnes,  and  Part  in  Services,  devised  all  the 
Demesnes  to  his  Wife  expre'ssly  for  Life,  and  all  the  Services  for  fifteen  Years  ;  and 
then  devised  the  whole  Manor  to  a  Stranger  after  her  Death  ;  it  was  resolved  that  the 
last  Devise  should  not  take  Effect  till  after  her  Death,  and  yet  she  should  not  have  the 
Services  for  her  Life  by  Implication,  but  that  the  Heir  should  enjoy  the  Services 
after  the  fifteen  Years",  though  she  were  still  alive  ;  for  there  appears  no  necessary 
Implication,  that  she  sliould  have  tlie  Whole  for  her  Life,  with  an  Exclusion  of  the 
Heir  ;  and  a  possible  Implication  is  not  sufficient  to  exchule  him,  for  nothing  but  the 
apparent  Intent  of  the  Devisor  can  do  that  ;  but  if  the  Devisor  had  said,  that  after  the 
Death  of  his  Wife  and  the  Stranger,  the  Heir  should  have  the  Manor,  the  Wife;by  a 
necessary  Implication  shall  have  the  whole  Manor  for  her  Life  ;  for  the  Devisor's 
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Intent  is  plain,  that  the  Heir  is  not  to  liave  the  Manor,  while  tlic  Stranger  and  the 
[197]  ^^  ife  live,  and  the  Stranger  cannot  take  any  Thing  whilst  she  lives.  Moor,  PL 
L'4,  Vaiigh.  3G5. 

().  One  having  Issue  a  Son,  who  was  his  Heir  apparent,  and  two  Daughters, 
devises  in  these  Words  :  If  it  happen  my  Son  B.  and  my  two  Daughters  to  die,  without 
Issue  of  their  Bodies  lawfully  Ijegotten,  then  all  my  Lands  shall  he  and  remain  to  my 
Nejihow  D.  and  his  Heirs  for  ever,  and  dies  ;  and  it  was  held,  first.  That  no  express 
Instate  was  hv  this  Will  given  to  his  Children  ;  '2ilbj.  Nor  any  Estate  by  Implication, 
because  then  it  must  be  cither  a  joint  Estate  for  Life,  with  several  Inheritances  in  Tail, 
or  several  p]states-Tail  in  Succession  tmo  after  another  ;  the  last  it  cannot  be,  because 
incertain  which  shall  take  first,  which  next ;  and  the  first  it  shall  not  be,  because  the 
Heir  at  Law  sliall  not  be  disinherited  without  a  necessary  Implication,  which  in  this 
Case  there  is  not,  for  it  is  only  a  Designation  and  Appointment  of  the  Time  when  the 
Land  shall  come  to  the  Nephew  ;  as  if  he  had  devised  thus  ;  I  leave  my  Land  to  descend, 
or  I  give  my  Land  to  my  Son  and  his  Heirs,  till  he  and  my  two  Daughters  die  without 
Issue,  or  so  long  as  any  Heirs  of  the  Bixly  of  him  and  my  two  Daughters  shall  be  living  ; 
and  then  or  for  want  of  such  Heirs  I  devise  the  same  to  my  Nephew  ;  this  is  good  as  a 
future  and  executorv  Devise  ;  and  in  the  mean  time  the  Land  shall  descend  to  the  Heir 
at  Law,  he  having  made  no  Disposition  thereof.  Ilil.  21  &  2'2  Car.  2,  c.  13  [KiTJj, 
Gardiner  and  Shelton,  Vaugh.  259. 

(1  Freem.  11,  S.  C.  resolved  by  three  Judges  contra  Tyrrell.) 

7.  A.  devises  to  B.  and  bis  Heirs  Male,  and  if  be  dies  without  Heirs  of  bis  Body  then 
to  remain  to  C.  in  Fee  ;  this  is  but  an  Estate  in  Tail  Male  to  B.,  for  the  Law  supplies  the 
Words  of  hi.t  Body,  and  since  tlie  Devisor  only  gave  it  by  express  Words  to  him  and  his 
Heirs  Male,  it  would  be  against  bis  plain  Words  to  let  in  Issue  Female  by  Implication 
on  the  other  Words,  viz.  If  he  dies  without  Heir  of  his  Body.     Dyer,  171. 

8.  So  if  a  Man  devises  to  A.  and  the  Heirs  of  his  Body  ;  and  if  he  die  without  Heir, 
that  shall  not  give  the  Devisee  an  Estate  in  Fee  by  Implication.  Vide  |Bampfield  r. 
Popham]  2  Vern.  451.  Where  an  Estate  for  Life  may  be  inlarged  by  Implication, 
vide  Letter  (D),  p.  179. 

(I)  Of  Devises  of  Lands  for  Payment  of  Debts. 

1.  A  Man  seised  of  Copyhold  Lands  surrenders  them  to  the  Use  of  his  Will,  and 
then  by  bis  Will  says,  My  Debts  and  Ijegacies  being  first  deducted,  I  devise  all  my  Estate 
l)oth  Real  and  Personal,  to  J.  S.,  and  it  was  held  by  Ld.  Chan,  that  this  should  amount 
to  a  Devise  to  sell  for  the  Payment  of  Debts.  Pasc.  1682,  Newman  and  Johnson, 
1  Vern.  45. 

(Creditors  are  so  far  favoured  in  Equity,  that  whenever  it  appears  to  be  the  Testator's 
Intent,  that  his  Lands  should  be  liable  to  his  Debts,  Equity  will  make  them  subject, 
though  there  are  not  express  Words  of  Charge  ;  but  note,  that  there  must  be  something 
more  than  a  bare  Declaration,  that  his  Debts  should  be  paid,  otherwise  it  shall  be  in- 
tended out  of  the  Personal  Estate,  and  the  Real  will  not  be  liable,  as  appears  by  the 
Cases  on  this  Head.) 

2.  A.  devised  all  his  Lands  to  B.  and  the  Heirs  of  his  Body,  Remainder  over  ;  and 
in  another  Part  of  his  Will,  reciting  that  he  owed  B.  Money  upon  Account,  he  therefore 
devised  to  him  all  his  Personal  Estate,  and  made  him  Executor,  willing  him  to  pay  his 
Debts  ;  and  upon  the  reading  of  the  Will,  though  the  Clause  as  to  the  Payment  of 
Dcl)ts  seemed  to  relate  to  the  Personal  Estate  only  ;  and  though  the  Lands  were  devised 
to  B.  in  Tail,  with  a  Remainder  [198]  over  to  another  ;  and  that  it  was  objected,  that 
a  Tenant  in  Tail  could  not  be  a  Trustee  ;  yet  the  Court  decreed  both  Real  and  Personal 
Estate  to  be  sold  for  Payment  of  the  Testator's  Debts.  "-Mich.  1C8G,  L'lou-dsly  and 
Pelham,  1  Vern.  411.  2  Vern.  229,  S.  C.  cited,  and  the  Decree  said  to  be  affirmed 
in  the  House  of  Lord 

3.  But  where  a  Devise  was  in  the  following  Manner  :  I  mil  all  my  Debts  shall 
he  [Mid  before  any  of  my  Legacies  or  (lifts  herein  after  mentioned,  and  devises  several 
pecuniary  Legacies  :  and  after,  in  the  same  Will, devises  Lands  to  J.  S.  on  Condition  to  pay 
a  certiiin  Rent  to  J.  N.  and  other  Lands  to  J.  S.  on  Condition  to  pay  £5  jjer  Ann.  to 
J.  D.  And  the  Question  was,  whether  these  Lands  were  by  the  Will  subjected  to  the 
Payment  of  tlie  Testator's  Debts,  or  only  to  the  Payment  of  "the  Particular  Rents  there- 
out devised  ;  and  the  Court  held,  that  the  Lands  were  not  subjected  to  the  Payment 
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of  the  Testator's  Debts,  for  the  general  Clause  in  the  Beginning  of  the  Will  shall  be 
intended  only  of  the  Personal  Estate,  and  the  pecuniary  Legacies  thereout  devised. 
Pasc.  1687,  E yles  a.nd  Cary,  1  Vern.  457. 

(This  is  a  strong  Case.  I  question  if  it  would  now  be  so  decreed :  Per  Vemey, 
Master  of  the  Rolls,  in  the  Case  of  MaUison  and  MiddUton,  Aug.  2,  1739.) 

i.  If  J.  S.  devises  liis  Lands  to  his  Brother,  who  is  his  Heir  at  Law  in  Fee,  and  like- 
wise devises  several  Legacies,  and  makes  his  Brother  Plxecutor,  desiring  him  to  sec 
his  Will  performed  according  to  the  Trust  and  Confidence  he  had  reposed  in  him  ; 
this  makes  the  Real  Estate  liable  ;  for  the  Testator  needed  not  have  devised  the  Estate 
to  his  Brother,  being  Heir  at  Law,  unless  he  intended  that  he  should  take  them  charge- 
able with  the  Debts  and  Legacies.  Decreed  Pasc.  1691,  Alcock  and  Sparkawk,  2 
Vern.  228,  and  affirmed  in  the  House  of  Lords. 

5.  A.  devised  in  the  following  Words  :  I  do  by  this  my  Will  dispose  of  such  worldly 
Estate  as  it  hath  pleased  God  to  bestow  upon  me  ;  first,  /  u-Ul  that  all  my  Dells  he  pavd 
and  discharged,  and  out  of  the  Remainder  of  my  Estate  I  give  and  bequeath  unto  my 
Wife  £300.  My  Mind  anil  Will  is,  that  my  Wife  have  one  Moiety  of  what  is  left  after 
my  Delits  paid.     Item,  /  give  to  my  dear  Brother  R.  B.  a  close  lying  in  the  Parish  of 

,  and  for  the  remaining  Part  of  my  Estate,  as  veil  Heal  as  Personal,  I  give  and 

bequeath  unto  my  Brother  J.  B.  -whom  I  make  Executor ;  and  it  was  held  clearly,  that 
these  Words  subjected  his  Real  Estate  to  the  Payment  of  his  Debts.  Beachcroft  v. 
Beachcroft,  2  Vern.  G90. 

G.  So  where  A.  being  seised  of  a  Real  Estate,  and  also  possessed  of  some  Personal 
Estate,  made  his  Will  in  Writing,  and  thereby  devised  in  these  Words  :  Imprimis, 
/  will  and  devise  that  all  my  Debts,  Legacies  and  Funeral  Charges  shall  be  paid  and 
satisfied  in  the  first  Place.  Item,  /  give  and  devise,  and  tlien  proceeds  to  di.spose  of 
his  Real  and  Personal  Estate  ;  the  Personal  Estate  not  being  sufficient,  the  Question 
was,  whether  that  Clause  in  this  Will  should  amount  to  a  Charge  on  his  Real  Estate 
for  the  Payment  of  his  Debts,  Legacies  and  Funerals  ;  and  Ld.  Chan.  Cowper  was  dear 
of  Opinion  that  it  should  ;  for  as  to  his  Debts  it  was  but  natural  Justice  they  should 
be  paid,  and  his  Personal  Estate  would  have  been  liable  to  the  Payment  thereof,  whether 
he  had  given  any  Directions  in  his  Will  about  them,  or  not  :  when  therefore  he  wills 
and  devises  that  his  Debts,  Legacies  and  Funerals  shall  be  paid  and  satisfied  in  the  first 
Place,  these  Words  must  be  intended  to  give  a  Preference  for  those  Purpcises  to  any 
other  whatsoever  ;  and  since  he  does  not  devise  his  Real  or  Personal  Estate  to  any  Person 
in  particular  for  these  Pur-[199]-poses,  the  Persons  who  come  within  that  Description 
must  be  supposed  to  be  within  his  View ;  and  it  must  be  taken  as  a  Devise  for  their 
Benefit,  preferable  to  any  other  Disposition  whatsoever,  either  of  his  Real  or  Personal 
Estiite,  and  consequently  both  of  them  are  thereby  made  liable  thereto  :  Decreed 
Hil.  1715,  Trott  and  Vernon.  (Prec.  in  Chan.  430,  S.  C.  in  totidem  Verbis.  Gilb.  Eq. 
Be  p.  Ill,  S.  C.  in  totidem  Verbis.  2  Vern.  708,  S.  C.  where  it  is  said,  that  some  Stress 
was  laid  on  the  Word  Devise.     Vide  2  Eq.  Ca.  Abr.  291.  S.  C.) 

7.  If  Lands  are  devised  to  Trustees  for  the  Payment  of  Debts  and  Legacies  out  of 
the  Rents  and  Profits,  the  Trustees  may  sell  the  Land  itself.  Anon.  1  Vern.  104. 
([Dacres  v.  Chute,]  2  Chan.  Ca.  105,  S.  P.  Decreed.) 

8.  But  if  the  Devise  be  to  pay  Debts  and  Legacies  out  of  the  annual  Rents  and 
Profits,  by  these  Words  the  Lands  shall  not  be  sold.     Anon.  1  Vern.  104. 

9.  If  there  be  a  Devise  of  a  Sum  certain,  to  be  raised  out  of  the  Profits  of  Lands, 
and  the  Profits  will  not  amount  to  raise  the  Sum  in  a  convenient  Time ;  per  Ld.  Chan., 
it  is  the  Law  of  this  Court  to  decree  a  Sale.  Mich.  1684,  Ileycock  v.  Heycock,  Vern. 
256.    (2  Vent.  357.) 

10.  A.  devises  that  liis  Executors  shall  receive  the  Rents,  Issues  and  Profits  of  his 
Personal  Estate,  in  the  first  Place  to  pay  £00  per  Ann.  to  one  for  Life,  and  after  that 
Person's  Death,  out  of  the  Remainder  of  his  Estate,  his  Debts  being  paid,  to  raise  Por- 
tions for  several  Children,  payable  at  twenty-one.  and  Maintenance  in  the  mean  time, 
and  devises  ail  his  Lands  in  several  Parcels  to  several  Persons  at  future  Times  :  and  the 
Master  of  the  Rolls  held,  that  the  Lands  were  liable  to  be  sold,  and  that  the  S;iles  shoukl 
be  out  of  all  the  Devisee's  Lands,  unless  the  Personal  Estate  were  sufficient,  or  the  Rents 
and  Profits  in  a  reasonable  Time  ;  and  ordered  an  Accoimt  to  be  taken  thereof  in  the 
first  Place.     Trin.  1687,  Berry  and  Askam,  2  Vern.  26. 
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(K)  Ok  Devisis  of  Things  Peu.sonai,  ;  as  Goods,  Chattkls,  &c.,  isv  what 

DlCSCRlITION,    AND    TO    WHOM    GOOD. 

1.  If  a  Man  wlio  has  Debts  due  to  liini  by  Binid,  and  who  is  likewise  possessed 
of  a  Term  for  Years,  devises  one  Moiety  of  his  Personal  Estate  to  his  Wife,  and  after- 
wards several  Legacies  to  other  Persons,  and  the  Residue  to  J.  S.  The  Wife  shall  have 
one  compleat  Moiety,  if  the  other  is  sufficient  to  pay  the  Debts,  and  she  shall  have 
a  Moiety  of  the  Lease;  though  it  was  objected,  that  a  Lease  was  not  usually  reckoned 
Personal  Estate.     I^ee  and  Hak,  1  Chan.  Ca.  IG.     (2  Freem.  157,  S.  C.) 

2.  If  a  Man  possessed  of  a  Lease  for  Years,  bequeaths  several  Legacies  of  Plate 
and  other  Goods  to  several  Persons,  and  after  devises  all  the  Residue  of  his  Goods 
to  his  Wife,  his  Debts  and  Legacies  being  paid,  and  makes  her  sole  Executrix  ;  by  this 
Will  the  Lease  passes  to  her  as  Legatee  ;  for  though  by  a  Grant  of  omnia  Bona,  a  Lease 
passes  not,  yet  by  the  Civil  Law  Bona  including  all  Chattels,  and  this  being  a  Legacy, 
the  Judges  of  the  Common  Law  in  this  Case  ought  to  be  guided  by  tliat  Law.  [Port- 
man  V.  Willis,]  Cro.  Eliz.  387. 

3.  If  a  Man  devises  £1 200  to  .7.  ,S'.  and  by  general  Words  devises  all  his  Goods,  Cliattels 
and  Household  Stuff  in  and  about  his  House  to  the  said  J.  S.  Money  in  the  House 
will  not  pass,  he  luiving  a  particular  Legacy  devised  to  him.  [Sanders  v.  Earle,]  2 
Chan.  Be  p.  190.  . 

[200]  4.  Plate  and  Jewels  will  not  pass  by  a  Devise  of  Utensils.     Dyer  59. 

5.  But  by  a  Devise  of  Household  Goods,  Plate  will  pass.  Lillcott  v.  Compton, 
2  Vern.  638. 

(Vide  tJie  Case  of  Jesson  and  Essington.  2  Eq.  Ca.  Abr.  321. — Budgden  and  Ellison, 
Vide  P.  Wms.  425,  in  note.    Nicholls  v.  Oshorn,  2  P.  \Yms.  420.) 

6.  If  a  Nobleman  possessed  of  a  Collar  of  SS,  and  of  a  Garter  of  Gold,  and  a  Buckle 
annexed  to  his  Bonnet,  and  of  many  other  Buttons  of  Gold  and  precious  Stones  annexed 
to  his  Robes,  and  of  many  other  Chains,  Bracelets,  and  Rings  of  Gold,  and  precious 
Stones,  devises  all  his  Jewels  to  his  Wife,  and  dies  ;  the  Garter  and  Collar  of  SS  pass 
not,  because  they  are  not  properly  Jewels,  but  Ensigns  of  Honour  and  State  ;  and  the 
Buckle  in  his  Bonnet,  and  the  Buttons  pass  not,  because  annexed  to  his  Robes  ;  but 
all  the  other  Chains,  Rings,  Bracelets  and  Jewels  pass.  Earl  of  Nortltumberland's 
Case,  upon  a  Reference  to  Wraij  and  Anderson.  C.  J.  Owen  124. 

7.  J.  S.  by  Will  devises  thus ;  Item,  My  Will  and  Pleasure  is  that  the  Furniture 
and  Pictures  in  my  Houses  at  A.  B.  and  C.  shall  always  remain  there,  and  not  in  the 
Power  of  my  Executors  to  dispose  of,  but  shall  go,  with  my  said  Houses,  to  such  of  my 
Grandchildren  as  shall  be  in  the  Possession  thereof  ;  and  then  appoints  that  the  Plate 

gilt  with  Gold  belonging  to  his  Chapel  at ,  together  with  the  Ornaments  thereof, 

should  remain  to  the  perpetual  Use  of  the  said  Chapel,  and  makes  D.  Executor  ;  to 
whom  he  gives  all  his  Personal  Estate,  except  what  is  before  bequeathed,  of  what  Nature 
or  Kind  soever,  for  his  own  proper  Use  ;  and  the  Question  was,  if  the  Plate  the  Testator 
constantly  used,  and  removed  mth  him,  when  he  went  from  one  House  to  another, 
should  go  to  the  Executor  by  the  last  Clause,  or  belong  to  the  Houses,  imder  the  Word 
Furniture  :  and  Wright.  Ld.  K.  was  of  Opinion,  that  Furniture  in  a  large  Sense  takes 
in  Plate,  but  not  here,  because  he  distinguishes  the  Chapel  Plate  from  the  Furniture  ; 
and  the  Plate  of  ordinary  Use,  that  was  carried  with  him,  could  no  more  be  said  the 
Furniture  of  one  House  than  of  the  othei's,  and  he  meant  only  the  particular  Furniture 
of  each  House  ;  so  the  Plate  went  to  his  Executors,  and  liable  to  the  Plaintiffs,  who 
were  Ci-editors.  Mich.  1705,  Franklin  and  Earl  of  Burlington  [Prec.  in  Chan.  251, 
S.  C.  in  totidem  Verbis) ;  vide  2  Vern.  512,  S.  C,  w'here  it  is  said  to  have  been  adjudged 
that  the  Plate  passed  by  the  Devise  of  his  Furniture  and  Pictures.     Sed  quaere. 

Under  a  Devise  of  Household  Furniture  wliich  should  be  in  Testator's  House  at 
her  Death,  Plate  ichether  in  common  Use  or  not,  if  suitaJjle  to  Testator's  Rank,  Pictures 
hung  up,  Linen  and  China  both  u.fefvl  and  ornamental  icill  pass  ;  but  Books  in  a 
Library  wiU  not  pass.     Kelly  v.  Powdet,  Ambl.  605. 

8.  If  a  Man  devises  his  House,  and  all  his  Goods  and  Furniture  therein,  to  his  Wife 
for  Life,  and  after  her  Decease  to  his  Son  R.  and  his  Heirs,  except  his  Pictures,  which 
he  gives  to  his  Sons  A.  and  B.,  and  he  has  Pictures  in  Boxes,  as  well  as  those  hung  up  in 
the  House,  and  likewise  Pictures  at  his  Death,  which  he  had  not  at  the  Time  of  the 
making  the  Will ;  and  it  is  proved  in  the  Cause,  that  he  had  Skill  in  Pictures,  and 
frequently  bought  Pictures,  and  sold  them  again ;  the  Exception  of  the  Pictures  shall 
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extend,  as  well  to  the  Pictures  hung  up  as  Furniture,  as  to  those  in  Boxes,  and  as  well 
to  those  in  the  House  at  the  Time  of  the  Will,  as  to  those  bought  in  after  the  Will  made ; 
so  that  they  shall  pass  to  his  Sons  A.  and  B.     Per  Ld.  K.,  flil.  1705,  Gai/re  and  Gavre 

2  Vern.  538. 
Under  a  Devise  of  uU  my  Pictures,  dr..  they  being  a  good  Collection  Pictures  pur- 
chased afterwards  shall  pass.     Dean,  &c.  of  Christ  Church  v.  Barrow,  Ambl.  641. 

9.  If  a  Man  devises  to  his  Wife  all  his  Personal  Estate  at  a  Place  called  IF.,  all  his 
Personal  Estate,  as  Coaches,  Horses,  dc,  there  at  [201]  the  Time  of  his  Death  shall  pass, 
though  not  there  at  the  making  of  the  Will,  the  Personal  Estate  being  fluctuating  and 
varying  until  the  Time  of  the  Testator's  Death.  Mich.  714,  1  Sayer  and  Sayer,  2  Vern. 
G88,  per  Curiam  ;  vide  Swinb.  418.  {Prec.  in  Chan.  392,  S.  C.  Gilh.  Eq.  Rtp.  87, 
S.  C.  in  totidem  Verbis  with  Prec.  in  Chan.  Vide  Masters  and  Masters,  S.  P.  Eq.  Ca 
Ahr.  Part  2,  p.  322.) 

10.  But  if  J.  S.  devises  all  his  Household  Goods  and  Furniture,  which  should  be 
in  his  House  at  R.  at  his  Death,  to  his  Wife,  and  afterwards  going  beyond  Sea,  his 
Steward  gets  the  Head  Landlord  of  the  House  to  accept  of  a  Surrender  of  the  Lease  of 
the  House,  and  removes  the  Goods  to  another  House,  and  writes  an  Account  of  this  to 
J.  S.  who  approves  of  it  :  the  Goods  will  not  pass  by  the  Will  to  the  Wife  ;  otherwise, 
if  they  had  been  removed  by  Fraud  to  defeat  the  Legacy,  or  by  any  tortious  Act,  without 
the  Privity  of  the  Testator  :  Decreed  Hil.  1716,  Earl  and  Countess  of  Shaftsbury, 
2  Vern.  lil. 

11.  So  if  a  Man  devises  to  his  Son  the  Furniture  of  his  House  at  D.  and  two  Years 
afterwards  orders  Goods  which  he  had  bought  in  Londrm.  to  be  carried  to  his  House 
at  D.  and  agrees  with  Carriers  for  that  Purpose,  but  dies  before  the  Goods  are  removed 
from  London ;  these  Goods  shall  not  pass  by  the  Will,  as  Part  of  the  Furniture  of  the 
House  at  D.     Decreed  Hil.  1716,  Duke  of  Beaufc/rt  and  Lord  Duiidonald.  2  Vern.  739. 

*  12.  A  man  devised  all  the  Arrears  now  due,  and  unjustly  detained  from  me  by  the 
Dean  and  Chapter  of  York,  to  be  employed  in  a  certain  Charity  ;  and  the  Question 
was,  whether  the  Arrears  incurred  after  the  making  of  the  WUl,  and  a  small  Time 
before  the  Death  of  the  Testator,  and  which  were  never  demanded  by  the  Testator. 
should  pass  :  and  per  Ld.  K.  not ;  for  though  a  general  Devise  of  all  a  ilan's  Goods 
will  carry  all  he  had  at  his  Death,  though  purchased  after  the  making  his  WOl ;  yet 
here  it  is  confined  to  the  Arrears  due  at  the  making  the  Will :  Decreed  Trin.  1701, 
Attorney  General  and  Bury. 

*  13.  If  a  Man  devises  his  Silver  Tea-kettle  and  Lamp,  with  the  Appurtenances, 
nothing  shall  pa.ss  but  the  Kettle  and  Lamp,  and  the  Box  wherein  the  Lamp  was  placed, 
and  not  the  Silver  Tea-pot,  Milk-pot,  Tongs,  Strainer,  or  C'annisters.  Kesolved  at  the 
Piolls,  Mich.  1728,  in  a  Case  between  Hunt  and  Berkley. 

*  14.  A  man  devised  to  his  Niece  all  his  Goods,  Chattels,  Household-stufF,  Furniture, 
and  other  Things  which  then  were,  or  should  be  in  his  House  at  the  Time  of  his 
Death,  and  some  Time  after  died,  leaving  about  £265  in  ready  Money  in  the  House  ; 
and  it  was  decreed,  that  this  ready  Money  did  not  pass  ;  for  by  the  Words  other  Things 
shall  be  intended  Things  of  like  Nature  and  Species  with  those  before-mentioned.  Mich. 
1 729,  T  raff  or  d  and  Berrige. 

But  where  a  Man  devised  to  his  Wife,  his  House  for  the  Remainder  of  the  Term  he 
had  therein,  with  all  which  should  be  in  it  at  his  Death  ;  Lord  Hardwicke  held,  that 
Cash  and  Bank  Notes  would  pass  by  these  Words,  but  that  it  would  be  otherwise  of  Bonds 
and  other  Securities.     Popham  v.  Aylesbury,  Ambl.  68. 

15.  If  a  Man  devises  £40  to  be  paid  J.  S.  by  him  to  be  disposed  of  in  such  Manner 
as  the  Testator  should  by  a  private  Note  acquaint  him  with,  and  dies  without  such 
Appointment ;  tliis  is  a  good  Be(iuest  to  the  Party :  Decreed  Pasc.  20  Car.  2  [1668], 
.Martin  and  Clerk,  2  Chan.  Ca.  198. 

1(5.  If  one  devises  his  Lands  to  B.  in  Fee,  paying  £400,  whereof  £200  to  be  at  the 
Disposal  of  his  Wife,  by  her  la.st  Will,  to  whom  she  shall  think  fit  :  and  the  Wife  dies 
intestate,  her  Administrator  shall  have  this  £200,  the  Property  thereof  being  absolutely 
vested  in  the  Wife  :  Decreed  Mich.  1690,  Eobinson  and  Dusgale,  2  Vern.  181. 

[202]  17.  If  one  devises  his  Lands  for  the  Payment  of  his  Debts  and  Legacies,  and 
devi-ses  £400  a-piece  to  two  of  his  Sisters,  and  to  his  Third  as  much  as  his  E.vecutor 
should  think  fit  ;  the  Third  shall  have  £400  also,  and  be  made  equal  to  her  other  Sisters, 
if  the  Estate  will  hold  out :  Decreed  Trin.  1690.  Warcham  and  Brown.  2  Vern.  153. 
(In  2  Vern.  153.  It  is  only  said,  the  Court  thought  it  reasonable  that  the  other  Sister 
{who  icas  the  eldest)  should  have,  &c.,  not  that  there  was  anij  Decree  made.) 
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18.  If  Money  is  devised  to  younger  C'liildren,  wlieie  there  are  divers  Daughters 
and  a  Son,  who  by  Birth  is  a  younger  Child,  but  is  Heir  at  Law  to  a  fair  Inheritance, 
he  sliall  not  be  considered  as  a  younger  Child,  so  as  to  take  by  the  Devise.  12  Cur.  2, 
Brettun  and  Brelton,  3  Chan.  Hep.  1.  (2  Freem.  158.  Brit/on  and  Brillun,  S.  C.  and  P. 
says,  the  like  Case  was  adjudged  so  by  the  Master  of  the  Rolls,  inter  Mead  and  Cane 
(baV,  July  UJ,  UiC).3.     1  Clian.  liep.  224.     Mead  and  Care,  S.  C.  and  P.  accordingly.) 

19.  If  a  Man  devises  Lands  to  be  sold  for  the  Increase  of  Children's  Portions,  a  Child 
born  since  the  Will  shall  have  a  share.    [Coles  r.  Hancock,]  2  Chan.  Rep.  211. 

20.  So  where  one  devised  £20  a-piece  to  all  the  Children  of  his  Sister  B.,  and  the 
Question  was.  whether  a  Child  born  after  the  making  of  the  Will,  and  before  the  Death 
of  the  Testator,  should  take  by  virtue  of  the  Devise  ;  and  the  Court  decreed  it  to  extend 
to  the  after-born  Child;  the  Word  Children  comprehending  all.  Trin.  KiSi),  Garb- 
land  and  Maijut  (2  Freem.  Rep.  10.5,  S.  C.  cited  under  the  name  of  Garherond  and 
(larherund),  2  Vern.  10."),  but  if  it  had  been  to  the  Children  by  Name,  quare  &  ride  Dyer, 
177.     1 /?is<.  112^). 

21.  A  Man  by  Will  devised  all  his  Goods  in  such  a  House  to  G.  for  Life,  and  after  his 
Decease  to  the  Heir  af  J.  -S'.,  and  the  Point  was,  whether  he  that  was  Heir  of  J.  S.  should 
take  these  Goods  as  Devisee,  and  the  said  Goods  go  to  his  Executors  ;  although  such 
Heir  die  in  the  Life-time  of  G.,  or  whether  he  that  was  Heir  to  J.  S.  at  the  Time  of  G.'s 
Death  shoidd  have  them  ;  and  though  it  was  urged  that  these  Goods  were  only  the 
Furniture  of  the  Capital  House,  yet  Ld.  Chan,  was  of  Opinion,  that  they  absolutely 
vested  in  him,  that  was  Heir  of  J.  S.  at  the  Time  of  his  Death  ;  and  decreed  accordingly. 
Danvers  and  Earl  of  Clarendon,  1  Vern.  35. 

22.  A  Man  devised  his  Estate  to  his  Wife  for  Life,  and  after  her  Decease  to  his 
Son  T.,  liis  Heirs  and  Assigns  for  ever ;  provided  if  T.  died  without  Issue  of  his  Body, 
then  he  bequeathed  unto  his  Daughters  M.  and  E.  £200  to  be  equally  divided  between 
them,  and  to  be  paid  out  of  his  Estate  within  six  Months  after  the  Decease  of  the  Sur- 
vivor of  the  Wife  and  Son  ;  the  Wife  died,  and  T.  died,  leaving  Issue,  who  died  within 
three  Months  after  the  Father  ;  and  Lord  Harcourt  held,  that  this  Personal  Legacy 
could  not  be  intended  to  arise  upon  any  remoter  Contingency,  than  that  of  J.'s  dying 
with  Issue  living  at  his  Death  ;  and  therefore  dismissed  the  Bill,  which  sought  the  Benefit 
of  it.  Trin.  1712,  Nichols  and  Hooper,  2  Vern.  G8G.  (1  Will.  Rep.  198,  S.  C.  Easter  1712, 
saj's.  Nieces,  and  that  in  Defaidt  of  PajTiient  the  Testator  devised  the  Lands  to  the 
Legatees  for  Payment,  but  as  to  this  it  was  held,  that  with  respect  to  the  Legatees, 
if  the  Legacies  take  any  Eilect,  the  Words  of  the  Will  pass  a  legal  Interest,  and  the  Court 
does  not  hinder  the  Plaintiff  from  proceeding  at  Law  in  an  Ejectment,  but  dismisses  the 
Bill.  2  Eq.  Ca.  Ahr.  559.  pi.  4,  says,  God-daughters.  Moreover  it  is  there  mentioned 
that  the  Decree  U'as  reversed  in  Dom.  Proc.) 

23.  If  A.  devises  £1500  in  Trust  for  the  Children  of  B.,  and  B.  has  only  one  Child, 
and  several  Grandchildren,  the  Child  only  shall  take,  and  the  Grandchildren  shall  not 
come  in  for  Shares ;  but  if  B.  had  not  a  Child  living,  the  Grandchildren  might  have 
taken  by  the  Name  of  Children.     Crooke  v.  Brookeing,  2  Vern.  lOG. 

[203]  24.  If  a  Man  devises  the  Surplus  of  his  Estate  to  his  Grandchildren  living 
at  his  Death,  Grandchildren  barn  after  his  decease  shall  not  take  ;  for  if  he  had  so 
intended  it,  he  would  not  have  restrained  it  to  Children  living  at  his  Death  :  Decreed 
Hil.  n\5,  Mnsgrave  und  Parry,  2  Vern.  710.  (Vide  contra  in 'Korthey  v.  Utran^e, 
Eq.  Ca.  Abr.  Pt.  2,  291.  And  Vide  Northey  r.  Burbage,  2  Eq.  Ca.  Ahr.  331,  S.  C.  But 
qu.  Whether  it  is  so  contradictory  to  Musgrave  v.  Parry,  as  the  above  Note  insinuates.) 

25.  If  one  devises  the  Surplus  of  his  Personal  Estate  to  the  Children  of  A.  and  B., 
and  neither  of  them  has  a  Child  at  the  making  of  the  Will,  or  the  Death  of  the  Testator, 
the  Devise  is  executory,  and  shall  extend  to  any  Children  that  A.  and  B.  shall  afterwards 
have,  and  the  Children  of  each  shall  take  per  Capita,  and  not  per  Stirpes  ;  they  claiming 
in  their  own  Right,  and  not  as  representing  their  Parents  ;  per  Cur'.  Mich.  1715,  Weld 
and  Bradbury,  2  Vern.  705. 

26.  The  Duke  of  Bolton  by  his  Will  devised  in  these  Words,  viz.  Item,  /  give  and 
bequeath  unto  such  of  my  Servants,  as  shall  be  living  with  me  at  the  Time  of  my  Death, 
one  Year's  Wages.  Per  Ld.  K.  Stewards  of  Courts,  and  such  who  are  not  obliged  to 
spend  their  whole  Time  with  their  Master,  but  may  also  serve  any  other  Master,  are  not 
Servants  within  the  Intention  of  the  Will  ;  but  1  will  not  narrow  it  to  such  Servants 
only  that  lived  in  the  Testator's  House,  or  had  Diet  from  him.  Townshend  v.  Windham, 
2  Vern.  546. 
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(L)  WHBaiE  A  Devise  shall  be  in  Satlsfaction  of  a  Thing  due. 

1.  J.  S.  upon  his  Wife's  joining  with  him  in  the  Sale  of  Part  of  her  Jointure,  gave  a 
Note  to  pay  her  £7,  lO*-.  per  Ann.  for  her  Life  ;  and  ujxni  a  second  Sale  of  a  farther 
Part  of  her  Jointure,  gave  her  a  Bond  to  pay  her  £6,  \0s.  per  Ann.  for  her  Life  ;  and 
afterwards  by  Will,  without  taking  Notice  either  of  Bond  or  Note,  devised  unto  her  £14 
per.  Ann.  for  Life  ;  and  it  was  held,  that  the  Devise  should  be  in  Lieu  and  Satisfaction 
of  the  Bond  and  Note.  Pasc.  1705,  Brown  and  Dawson,  2  Vern.  498,  per  Cur\  {Free. 
in  Chan.  240,  S.  C.  mentions  two  Notes,  and  held  the  Devise  a  Satisfaction  of  both.) 

2.  So  if  A.  by  Marriage-Articles  agrees  that  his  Wife  over  and  above  one  third  part 
of  his  Per.sonal  Estate,  should,  if  she  survived  him,  have  £800  and  her  jewels,  dx.,  and 
it  is  declared,  that  notwithstanding  the  Articles,  she  should  not  be  debarred  of  any 
Thing  he  should  give  her  by  Will,  rfc,  and  A.  by  Will,  makes  a  Disposition  of  his  whole 
Estate  among  his  Children,  dr.,  and  gives  his  Wife  £1000,  the  Wife  must  wave  the 
Articles  or  the  Will,  for  she  cannot  have  both  ;  for  his  making  a  Disposition  of  the  whole 
Estate  shews,  that  he  intended  that  every  Part  should  be  performed.  Pasc.  1706, 
Lady  Heme  and  Heme,  2  Vern.  555. 

3.  But  if  A.  gives  a  Bond  to  B.  her  Servant,  to  pay  her  £20  per  Ann.  Quarterly  for 
her  Life,  free  from  Taxes  ;  and  by  Will,  without  taking  Notice  of  the  Bond,  gives 
B.  £20  per  Ann.  for  her  Life  payable  Half-yearly,  but  not  said  free  of  Taxes;  B.  shall 
have  both  the  Annuities,  for  that  by  the  Will  not  being  so  advantageous  as  the  first, 
cannot  be  presumed  a  Satisfaction  :  Decreed  Hil.  1704,  Atkinson  and  Webb,  2  Vern. 
478.  {Prec.  in  Chan.  236,  S.  C.  Decreed  that  B.  should  have  both  the  Annuities  : 
for  that  given  by  the  Will  was  not  so  advantageous  to  her  as  the  other,  in  respect  of 
the  Times  of  Payment,  of  the  Difference  of  the  Places,  and  of  the  one  being  free  from, 
and  the  other  (on  the  Land)  liable  to  Taxes.) 

4.  So  where  A.  on  his  Marriage  covenanted  to  jiurchase  and  settle  a  Jointure  of 
£20  per  Ann.  on  his  intended  Wife  ;  and  if  he  died  before  such  Purchase  or  Settlement 
made,  she  should  have  £300  out  of  his  Estate  for  her  own  Use  ;  the  Marriage  was 
had,  and  the  Husband  died  before  any  such  Settlement  was  made  ;  but  by  his  Will 
he  devised  to  his  Wife  £330  for  her  Life,  with  a  Power  to  dis-[204]-pose  of  £30  Part 
thereof,  at  her  Death  ;  and  it  was  held,  fir.sl.  That  she  had  a  flight  to  £300  and  Interest, 
and  that  the  Executor  could  not  now  be  at  Liberty  to  settle  £20  per  Ann.  as  the  Testator 
might  have  done  :  'Idly,  That  she  should  have  the  £330  as  an  additional  Bounty, 
and  Provision  for  the  Wife :  Decreed  and  affirmed,  Trin.  1 705,  Perry  and  Perry, 

2  Vern.  505. 

5.  By  a  Marriage-Settlement  the  intended  Husband  was  made  Tenant  in  Tail, 
and  a  Provision  was  made  of  £3000  a-piece  for  the  Daughters  ;  the  Husband  after- 
wards docked  the  Intail,  and  devised  to  the  Daughters  £3000  a-piece  ;  and  it  being 
proved,  that  the  Testator  had  declared,  after  making  the  Settlement,  that  he  would 
add  to  his  Daughter's  Portions  ;  and  it  being  urged,  that  the  cutting  off  the  Intail 
was  for  this  Purpf)se,  the  Court  decreed  the  Daughters  both  Sums.  1 3  Car.  2  [10(31-62], 
Pile  and  Piie,  1  Clrnn.  Rep.  199. 

G.  By  a  Marriage-Settlement,  in  Ciise  of  Failure  of  Issue  Male,  a  Kemainder  of  the 
Estate  was  limited  to  Daughters,  until  they  should  raise  £3000  for  Portions  ;  there 
was  Issue  of  the  Marriage  a  Son  and  two  Daughters  ;  the  Father  devised  £700  a-piece 
to  the  Daughters,  and  died  :  the  Son  afterwards  made  his  Will,  and  devised  to  the 
Daughters  to  the  Amount  of  £7000  without  mentioning  of  its  being  in  lieu  or  Satis- 
faction of  any  Thing  due  to  them,  and  gave  his  Land  to  his  Heirs  Male,  and  died  without 
Issue;  and  it  was  held  clearly,  that  the  Father's  Legacy  could  be  no  Satisfaction, 
not  being  adequate  in  Value  ;  besides  the  Father  had  then  a  Son  living,  and  it  was 
altogether  contingent  and  uncertain,  whether  £3000  would  ever  arise,  and  become 
payable  or  not ;  and  therefore  it  was  but  rea.sonable,  that  the  Father  should  make 
some  certain  Provision  for  his  Daughters  ;  but  as  to  the  Son's  Legacy  of  £7000,  it 
was,  by  two  Lords  Commissioners  against  Rawlinson,  decreed  a  Satisfaction  :  but 
upon  an  Appeal  to  the  Lords,  the  Decree  was  reversed  :  for  the  Daughters  being  Heirs 
at  Law,  and  disinherited,  there  was  no  (Jround  for  the  Court  to  make  a  strained  Con- 
struction to  their  Prejudice,  in  Favour  of  a  voluntary  Devisee.  Pasc.  1(!92,  Duffield 
and  Smith,  2  Vern.  177,  258.    Freeman,  185. 

7.  A.  on  the  Marriage  of  his  Daughter,  gave  a  Bond  to  the  Husband  for  the 
Daughter's  Portion,  and  afterwards  by  Will  devised  Land  of  much  grciiter  Value  to 
the  Husband  and  Wife,  and  their  Heirs,  and  died  ;  and  there  being  a  Defect  of  Assets 
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to  pay  Debts,  the  Question  was,  whether  the  Devise  of  those  Lands  should  be  a  Satis- 
factiim  ;  and  the  Court  licld  that  Cases  of  this  Nature  depend  upon  Circumstances  : 
and  that  where  a  Legacy  has  been  decreed  to  go  in  Satisfaction  of  a  Del)t,  it  was  grounded 
upon  .some  Evidence,  or  at  least  a  strong  Presumjrtion,  that  the  'J'estator  did  so  intend 
it  ;  but  there  is  no  Koom  for  that  in  this  Case,  it  plainly  appearing  the  Testator  in- 
tended to  give  all  he  could  to  his  Son-in-Law  and  Daughter,  and  defraud  his  Creditors  ; 
and  therefore  the  Devise  of  the  Land  must  not  be  in  Satisfaction  of  the  Bond-Debt. 
Trin.  1G'J3,  Goodfelluw  and  Burchelt,  2  Vern.  298. 

8.  //.  owed  his  Niece  A.  £1 00  by  Bond,  and  having  two  other  Nieces  B.  and  6'.,  makes 
his  Will,  and  bequeaths  £300  to  his  Niece  A.  and  to  his  other  two  Nieces  £200  a-piece  ; 
after  that  he  borrowed  another  £100  of  his  Niece  A.,  and  being  indebted  to  her  £200 
died  ;  and  to  prove  that  the  £300  should  go  in  Satisfaction  of  the  Debt,  it  was  insisted 
upon  as  a  Rule  in  Equity,  that  where  the  Testator  [205]  being  indebted,  gives  his  Debtee 
a  Legacy  greater  than  his  Debt,  it  shall  go  in  Satisfaction  ;  for  a  Man  shall  be  intended 
to  be  just  before  he  is  kind  ;  otherwise  where  a  Legacy  is  less,  for  tliat  is  neither  to 
be  ju.st  nor  kind,  and  shall  not  be  taken  to  go  in  Satisfaction  of  any  Part.  But  {.er 
Coirper,  Chancellor,  it  might  be  as  good  Equity  to  construe  him  to  be  both  just  and 
kind,  if  he  intended  to  be  both  ;  that  if  any  Part  of  this  £300  be  applied  to  the  Payment 
of  the  Debt,  as  for  so  much  it  is  not  a  Gift  ;•  whereas  a  Legacy  must  be  taken  to  be  a 
Gift  or  Gratuity  ;  and  there  being  Assets,  and  some  Proofs  of  the  Testator's  greater 
kindness  to  A.  than  his  other  Nieces,  his  Lordship  decreed  her  the  whole  £300  over 
and  above  her  Debt.  Mich.  6  Ann.  [1707],  between  Cuthbert  and  Peacock,  1  Salk. 
155.  2  Vern.  593,  S.  C.  Vide  2  Salk.  508.  Cranmers  Case,  where  Lord  Harcoiirt 
reversed  a  Decree  of  the  ]\Lister  of  the  Rolls,  upon  the  Circumstances  of  the  Case,  and 
Intention  of  the  Party  ;  that  the  Legacy  though  greater,  should  not  be  a  Satisfaction 
for  what  is  due  to  the  Debtee. 

9.  A.  by  Will  gave  six  several  Annuities  for  Lives,  three  of  £10  each,  and  three 
of  £5  each,  to  be  paid  out  of  his  personal  Estate,  and  gave  all  the  rest  of  his  real  and 
personal  Estate  to  E.  his  Wife,  whom  he  made  sole  Executrix  ;  the  Annuitants  were 
his  Sisters,  and  their  Children  ;  and  about  two  Years  after,  the  Wife  makes  her  Will, 
and  gives  two  Annuities  of  £5  each  to  two  of  the  £5  a-Year  Annuitants  in  her  Husband's 
Will,  but  gives  them  to  them  and  their  Heirs,  in  case  they  happen  to  over-live  such 
a  one,  who  by  her  Husband's  Will  had  £10  per  Ann.  for  Life  ;  she  likewise  gives  another 
Annuity  of  £10  per  Ann.  to  one  and  her  Pleirs,  and  another  of  £5  per  Ann.  to  another 
and  her  Heirs,  who  had  each  of  them  the  like  Annuities  for  Life  by  the  Husband's 
Will  ;  but  in  the  Disposition  of  these  Annuities,  she  takes  no  Manner  of  Notice  of  her 
Husband's  Will,  or  that  they  had  any  Annuities  thereby  given  them  ;  and  the  only 
Question  was,  whether  the  four  Annuities  given  to  the  Persons  in  Fee  by  the  Wife's 
Will  should  be  taken  to  be  only  in  Satisfaction  of  the  like  Annuities  for  Life,  given 
to  the  same  Persians  by  the  Husband's  Will  ;  and  it  was  argued  that  they  should  ; 
because  the  Husband's  Annuities  being  payable  only  out  of  his  personal  Estate,  and 
the  Wife  being  his  Executrix,  she  was  in  the  Nature  of  a  Debtor  for  them  ;  and  wher- 
ever a  Person  by  his  Will  gives  a  Legacy,  as  great  or  greater  than  the  Debt  he  owes 
to  the  Legatee,  it  lias  been  always  taken  to  be  a  Satisfaction  of  the  Debt ;  but  per 
Lord  Chancellor,  this  Doctrine  has  already  been  carried  too  far,  and  he  would  never 
carry  it  farther  ;  for  though  it  is  true,  a  Man  ought  to  be  just  before  he  is  bountiful, 
and  therefore  shall  be  presumed  to  pay  a  Debt,  rather  than  give  a  Legacy  to  the  same 
Person,  when  it  is  the  same  Sum  or  more  than  he  owes  him  ;  yet  why  may  he  not 
be  both  just  and  bountiful,  when  there  are  Assets  to  answer  both  ;  as  in  the  present 
Case  ;  and  there  can  be  no  Pretence  to  say,  that  the  two  first  Aniuuties  of  £5  each 
can  be  a  Satisfaction  of  the  like  Annuities  given  by  the  Husband,  because  they  are 
given  upon  the  Contingency  of  over-living  such  a  one  ;  which  has  not  yet  happened, 
and  possibly  never  may  ;  and  then  shall  the  Annuities  for  Life  which  are  certain,  be 
extinguished,  by  giving  the  same  Persons  Annuities  in  Fee  on  a  Contingency  which 
may  never  happen  1  and  if  that  be  so,  as  to  these  Annuities  there  is  no  Reason  to 
imagine  the  Wife  had  a  different  Intention  as  to  the  others,  or  that  she  intended  two 
of  them  should  go  in  Satisfaction  of  the  like  Annuities  given  by  her  Husband,  and  the 
other  [206]  Two  not ;  and  the  Cases  where  a  Legacy  has  been  held  to  be  a  Satisfaction 
of  a  Debt,  are,  where  the  Debt  was  owing  by  the  same  Person  who  gave  the  Legacy  ; 
but  if  such  Legacy  be  given  upon  a  C'ontingency,  or  to  take  Place  at  a  future 
Day,   it   is  no  Satisfaction    of    the    Debt ;    and    therefore    in   the   Principal   Case 
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it  was  decreed,  that  the  Annuities  given  bj-  the  Wife  were  distinct  additional  Annuities, 
and  not  an  Enlargement  only  of  the  Husband's  Annuities,  from  an  Interest  for  Life 
to  an  Interest  in  Fee,  as  it  was  urged  to  be,  and  therefore  should  go  in  Satisfaction 
of  those  Annuities  ;  which  the  Court  held  they  should  not  ;  but  that  the  .Annuitants 
.should  take  both.  Triti.  1729,  C'rompton  and  Sale,  at  my  Lord  Chancellor's.  (Will 
Rep.  553,  S.  C.) 

(M)  Of  void  De\ises. 

Isf,  By  Devising  what  the  Law  already  gives,  or  what  the  Policy  of  the  Law  will 

not  admit. 
2dly,  By  Uncertainty  in  the  Description  of  the  Thing  devised. 
3f%,  By  Uncertainty  in  the  Description  of  the  Person  to  take. 
ithly.  By  the  Devisee  of  Lands  dying  in  the  Life-time  of  the  Devisor. 

1.5/,  By  devising  what  the  Law  alre.\dy  gives,  or  what  the  policy  of  the  Law 

WILT,   NOT  admit. 

1.  If  a  Devise  be  made  to  /.  S.  and  his  Heirs,  who  is  Heir  at  Law  to  the  Dovi.sor  ; 
this  is  a  void  Devise,  and  the  Heir  shall  take  by  descent  as  his  better  Title,  for  the 
descent  strengthens  his  Title,  by  taking  away  the  Entry  of  such  as  may  pj.ssiblv 
have  Right  to  the  Estate ;  whereas  if  he  claims  only  by  Devise,  he  is  in  byPurchase 
1  Bol.  Abr.  626 ;  Holj.  30 ;  Plowd.  545 ;  Godb.  461. 

2.  So  if  a  Man  devises  Lands  to  his  Wife  for  Life,  Remainder  to  J.  S.  who  is  Heir 
at  Law  in  Fee,  this  is  a  void  Devise  to  /.  S.  because,  after  the  Disposition  of  the 
particular  Estate,  the  Reversion  would  have  gone  without  any  farther  Disposition 
in  the  same  Manner  it  is  now  limited  by  the  \Vill.  2  Lean.  101 ;  1  Rol.  Abr.  626  • 
Hob.  30. 

3.  A.  seised  of  Lands  on  the  Part  of  liis  Mother,  devises  them  to  his  Executors  for 
sixteen  Years,  for  Payment  of  liis  Debts,  and  after  devises  them  to  his  Heir  at  Law  ex 
parte  Materna  ;  this  is  a  void  Devise  to  the  Heir  at  Law  ;  for  though  it  was  urged 
to  support  the  De\'ise,  that  if  it  obtained,  the  Heir  of  the  Part  of  the  Father  might  in 
the  End  inherit,  wliich  he  could  never  do,  if  the  De\-ise  be  rejected  ;  yet  the  Court 
adjudged  the  Devise  void,  because  this  is  no  Alteration  made  in  the  Tenure  of  the  Estate, 
nor  is  the  Quality  thereof  any  way  altered  ;  but  whether  the  Devisee  tuketh  by  the 
Will,  or  by  Descent,  it  is  a  Fee-simple  ;  and  it  were  but  aclum  agere  to  make  liim  take 
by  Will.     Hedger  and  Rove.  3  Lev.  127. 

4.  But  where  another  Estate  is  created  by  the  Will,  than  would  descend  to  the  Heir 
at  Law,  or  where  the  Quality  of  the  Estate  is  altered  b^-  the  Devise,  there  the  Disposition 
of  the  Will  shall  prevail,  though  it  be  made  to  the  Heir  at  Law.  Moor,  680 ;  Godd.  461 ; 
1  Rol.  Abr.  610;  Hob.  30. 

[207]  -J-  As  where  a  Man  had  Issue  a  Son  and  a  Daughter,  and  de%ised  that  his 
Land  should  descend  to  his  Son,  and  if  he  died  \rithout  Issue  of  his  Body,  then  the  Land 
to  go  over,  &c.  The  Son  by  tliis  Devise  took  an  Estate-tail,  though  Heir  at  Law  to  the 
Devisor,  because  here  is  an  Estate-tail  created  by  the  Will,  and  the  Heir  must  claim  under 
the  Will,  or  the  Remainder  will  be  void.     Hob.' 30 ;   1  Rol.  Abr.  610. 

6.  So  where  a  Man  has  Issue  only  three  Daughters,  and  de^n'ses  his  Land  to  them 
and  their  Heirs,  this  is  a  Devise  to  the  Heir  at  Law.  and  yet  good,  because  the  De\-ise 
makes  them  Jointenants  in  which  Sur\'ivorship  takes  Place  ;  whereas  had  they  taken 
by  Descent,  they  had  been  Copartners  ;  and  the  Will  altering  the  Generalityofthe 
Estate  ought  to  prevail.     3  Lsr.  128. 

7.  If  a  Man  devises  Land  in  Fee  to  A.  and  if  he  dies  without  Heirs,  then  ^1/.  shall  have 
it,  the  second  Devise  is  void,  for  a  Fee  cannot  depend  on  a  Fee  ;  for  no  Man  can  say 
when  the  Heirs  of  A.  will  fail,  and  to  allow  the  Remainder  to.l/.  good,  upon  such  a  distant 
Contingency,  is  to  perpetuate  the  Estate  in  the  Family  of  A.  and  yet  preserve  a  Remainder 
or  Interest  in  ^1/.  wliich  very  possibly  may  never  vest ;  and  as  these  Estates  are  unalien- 
able, though  all  Mankind  joined  in  the  Sale  ;  therefore  the  Reason  and  Policy  of  the 
Law  w\\\  not  suffer  them  to  have  a  longer  Duration  than  a  Life  or  Lives  in  esse,  and 
wearing  out  together,  or  the  Term  of  twenty  or  thirty  Years  :  But  for  this  vide  Letter 
(F). 

8.  A.  devised  his  Manors,  Messuages,  dc,  to  the  Drapers  Company  and  their  Suc- 
cessors, upon  Trust,  to  convey  to  B.  for  Life,  and  to  his  first  Son,  and  all  other  his  Sons  for 

C.  I.— 32 
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Life,  and  to  their  Issue  Male  for  Life,  and  for  Want  of  such  Issue,  to  J.  H.  for  Life,  and  to 
his  Issue  Male  for  Life,  dx.,  and  so  to  a  great  Number  of  them  for  Life  ;  and  so  to 
convey  loties  quoties  ;  and  the  Court  iield  this  Attempt  to  make  a  perpetual  Succession  of 
Estates  for  Life  to  be  vain  and  impracticable  ;  however,  that  there  ought  to  be  a  strict 
Settlement  made,  and  the  Intent  of  the  Testator  followed,  as  far  as  the  Rules  of  Law 
will  admit  of ;  and  theiefore  directed  a  Settlement  to  be  made  so.  that  such  who  were 
in  Being  should  be  only  Tenants  for  Life  ;  but  where  the  Limitation  was  to  a  Son  not 
in  Being,  there  he  must  be  made  Tenant  in  Tail  Male.  Hil.  171('),  Ilumerslon  and 
Humerston,  2  Vern.  737.  (1  Will.  hep.  332,  S.  (".;  Free,  in  Chan.  455,  S.  C. ;  Gilb.  Eq. 
Hep.  128,  S.  C.  in  totidem  verbis  witli  Free,  in  Chan.) 

*  1).  A.  devised  all  the  rest  of  his  I'er.sonal  Estate  l)y  Leases,  in  Trust,  or  otherwise, 
to  his  three  Nephews,  A.  B.  and  C.  and  makes  them  Executors,  and  wills,  that  they 
shall  give  Bond  to  each  otiier,  in  Case  either  die  without  Issue  of  his  Body,  to  leave 
at  tlieir  Death  all  the  said  (Jhattels  and  Personal  Estate  to  the  Survivors  and  Survivor 
of  them  ;  and  the  Bill  was  to  have  the  said  Bonds  given,  but  was  dismissed,  being  an 
Attempt  to  intail  a  Personalty.  (A  Personal  Estate  cannot  be  intailed.  Vide  the  Case  of 
Seale  and  Seale,  Eq.  Ca.  Abr.  Part  2,  p.  31G,  710.)   Trin.  1703,  Williams  and  Williams. 

2dly.  By  Uncertainty  in  the  Description  of  the  Thing  devised. 

1.  If  a  Man  being  seised  of  Lands  within  a  Borough  where  Lands  by  Custom  are 
deviseable  by  Parol,  devises  in  these  Words  ;  /  ijive  [208]  (dl  to  mij  Mother,  all  to  my 
Mother  ;  the  Lands  pass  not,  for  the  Words  are  too  uncertain,  and  not  sufficient  to 
disinherit  an  Heir.     Bowman  and  Milliank,  1  Lev.  130. 

(Devises  are  void  and  rejected  where  the  Words  of  the  Will  are  so  general  and  uncer- 
tain, tliat  the  Testator's  Meaning  cannot  be  collected  from  them  :  according  to  that 
Rule  ;  as  the  Heir  at  Law  has  a  plain  and  uncontroverted  Title,  unless  the  Ancestor 
disinherits  him  :  it  were  severe  and  unreasonable  to  set  him  aside  unless  such  Intent 
of  the  Testator  is  evident  from  the  Will,  for  that  were  to  set  up  and  prefer  a  dark,  or 
at  least  a  doubtful  Title,  to  a  clear  and  certain  one  ;  but  as  it  is  likewise  a  Rule  in  the 
Construction  of  Wills,  not  to  reject  any  Words  in  the  Will  which  can  liave  a  Significa- 
tion ;  tliese  two  have  been  the  occasion  of  several  Doubts  and  Resolutions  ccmcerning 
the  Intention  of  the  Testator,  about  the  disposing  of  his  Estate,  whether  he  meant 
his  Real  or  Personal,  or  wliat  Part  of  either  of  which  he  intended  to  pass  by  the  Words 
of  the  Will.) 

2.  If  one  having  Lands  in  Fee,  and  other  Lands  for  Years,  devises  all  his  Lands 
and  Tenements,  the  Fee-simple  Lands  only  pass  ;  but  if  a  Man  had  Leases  for  Years 
only  and  no  Fee-simple  Lands,  by  the  Devise  of  all  his  Lands  and  Tenements,  the 
Leases  for  Years  pass ;  for  otlierwise  the  Will  should  be  merely  void.  Cro.  Car.  293, 
f)er  Curiam. 

3.  So  if  a  Man  being  seised  of  a  Messuage  in  A.  and  of  a  Messuage  and  several 
Lands  in  B.  de^nses  to  J.  S.  his  House  in  A.  with  all  other  his  Lands,  Meadows.  Pastures, 
with  all  and  singular  their  Appurtenances  whatsoever  in  B.  yet  the  House  in  B.  shall 
not  pass  ;  for  though  by  a  Feoffment  or  Lease  of  Lands  in  D.  Houses  will  pass,  because 
to  be  taken  most  strongly  against  the  Feoffor,  dc,  and  the  Land  passing,  the  House 
thereupon  must  also  pass  ;  yet  Wills  are  to  be  taken  according  to  tlie  Intention  of  tlie 
Devisor;  and  when  he  devises  his  House  in  A.  and  Lands  in  B.  it  cannot  be  presumed 
that  he  would  have  more  pass  than  by  the  Words  is  expressed.     2  And.  123. 

4.  If  a  Man  is  seised  of  Lands  in  a  Vill,  and  in  A.  and  B.  two  Hamlets  within  the 
same  Vill,  and  devises  all  his  Lands  in  the  Vill,  and  in  A.  and  dies,  no  Part  of  the  Land 
in  B.  shall  pass  ;  for  his  naming  one  Hamlet  only,  fully  .shews  his  Intent,  that  the  Lands 
in  the  other  should  not  pass.     Dyer,  2G1. 

5.  But  where  a  Man  having  two  several  Moieties  of  Lands  by  Purchase  of  the  same 
Person,  one  lying  in  Kent,  and  the  other  in  Essex,  and  he  devised  all  his  Moieties  in 
Kent ;  it  was  held  that  both  passed  ;  for  the  Words  being  all  his  Moieties,  they  cannot 
be  satisfied  with  one  Moiety  onlv.  1  Bulst.  117;  2  Bidst.  17G;  Hob.  173.  Vide 
Noy,  112;  Cro.  Eliz.  658. 

6.  If  one  seised  of  Lands  called  Hayes-Land,  lying  in  two  Vills,  viz.  A.  and  B.,  devises 
all  his  Land  in  A.  called  Hayes-Land,  to  his  youngest  Son  and  his  Heirs,  and  in  anotlier 
Part  mils,  that  if  his  said  Son  dies  without  Issue,  that  his  Wife  should  have  Hayes-Land, 
and  dies  ;  and  the  Son  dies  without  Issue,  the  Wife  shall  only  have  that  Part  of  Hayes 
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Land  which  he.s  in  A.  because  no  more  was  devised  to  the  Son.  Cro.  Eliz.  G74.  But 
■per  Popham,  if  the  Devise  liad  been  to  the  eldest  Son,  and  if  he  dies  witlioiit  Issue, 
(fc,  perhaps  she  should  have  had  all,  because  the  eldest  Son  had  all,  Part  by  Devise 
and  Part  by  Descent. 

7.  If  a  Man  seised  in  Fee  of  two  Houses  in  D.  adjoining  the  one  to  the  other,  and 
the  one  is  in  the  Possession  of  A.  and  the  other  in  the  Possession  of  B.  which  is  also  the 
Corner-house  in  the  Street  of  the  Town,  and  he  devises  liis  Corner-liouse  in  the  Possession 
of  A.  and  B.  by  these  Words,  only  the  House,  which  is  in  the  Posses.sion  of  B.  shall 
pass,  which  is  the  Corner-house,  and  not  the  other  House  which  [209]  is  in  the 
Possession  of  A.  though  it  be  next  adjoining  thereto,  for  liis  Intent  appears  to  be  so. 
1  Rol.  Abr.  G13,  U14;  Cro.  Car.  447.     Vide  Stile,  -261. 

8.  A.  sold  Lands  to  B.  but  before  a  Conveyance  was  executed,  B.  sold  the  same  Lands 
toC  and  then  A.  conveyed  to  6'.,  and  C.  being  thus  seised,  devised  the  Land  to  his  younger 
Son  in  tliese  Words,  /  bequeath  to  R.  my  Son  all.  my  Land  which  I  purchased  of  B.,  whereas 
in  Strictness  of  Law  he  purchased  them  from  A.  who  conveyed  them  to  him  ;  yet  this 
was  allowed  to  be  a  sufficient  Description  of  the  Land,  and  consequently  a  good  Devise 
of  it,  because  the  Purchase  was  really  made  from  B.  tlie  Money  being  paid  to  him.  Thorp 
and  Thompson,  2  Leon.  120. 

9.  If  one  devises  his  House  wherein  J.  S.  dwells,  called  the  White  Swan  in  Old- 
Street,  to  J.  N.,  Ac,  and  dies,  and  at  the  Time  of  his  Death  and  making  of  the  Will,  J.  S. 
occupied  the  Entry  only,  and  three  of  the  upper  Rooms  of  the  House,  and  others  occupied 
the  Garden  and  other  Parts  of  the  House  ;  yet  all  the  House  passes,  for  the  House 
imports  the  whole  House,  and  the  Sign  of  the  White  Swan  makes  it  still  more  certain. 
Cro.  Car.  129 ;  1  Jon.  195,  S.  C. 

10.  If  a  Man  is  seised  of  a  Messuage  and  two  Acres  of  Land  in  A.  and  of  two  Acres 
of  Meadow  in  B.  and  hath  used  and  occupied  the  two  Acres  of  Meadow,  being  four 
Miles  distant  from  his  said  House,  together  with  his  said  House  and  Lands  in  A.  and 
devises  the  House  cum  omnibus  <f'  singulis  jiertinentiis  suis  adinde  s/iectant'  to  J.  S.  the 
two  Acres  of  Meadow  shall  not  pass  ;  for  by  the  \\'ords  cum  j/ertinentiis  Lands  pass 
not,  but  such  Things  only  as  may  be  properly  appertaining  ;  otherwise  if  the  Words 
had  been  cum  terris  pertinenlibus,  for  then  the  Lands  used  therewith  should  have 
passed.     Cro.  Car.  57. 

11.  If  A.  devises  several  pecuniary  Legacies,  and  also  some  Lands,  and  then  devises 
all  the  Rest  and  Residue  of  his  Money,  Goods  and  Chattels,  and  other  Estate  whatsoever 
to  /.  S.  whom  he  makes  Executor,  he  having  other  Lands,  they  shall  pass  by  the  Will. 
Trin.  27  Car.  2  [1G76],  Tirrel  and  Page,  1  Chan.  Ca.  2G2. 

12.  But  if  a  Man  seised  in  Fee  of  three  Tenements,  and  possessed  of  divers  Goods, 
and  of  a  Lease  for  Years,  devises  one  Tenement  to  one  of  his  Sons,  and  another  Tene- 
ment to  one  of  his  Daughters,  and  then  adds  :  Item.,  I  make  my  two  Sons  Executors 
of  all  my  Goods  moveable  and  immoveable,  and  all  my  Lands.  Debts,  Duties  and  Demands  ; 
by  this  Clause  no  Estate  in  the  three  Tenements,  of  which  the  Devisor  was  seised  in 
Fee,  passed  to  the  Executors  by  Force  of  the  Words,  and  all  my  Lands,  because  that 
these  Words  might  well  be  satisfied  bv  the  Lease  for  Years  of  Land,  which  passed  by  it. 
1  Rol.  Abr.  613. 

13.  A.  devised  in  the  following  Manner:  /  make  my  Niece  Executrix  of  all  my 
Goods,  Lands  and  Chattels  ;  the  Testator  had  a  Real  and  Personal  Estate,  but  no 
Leases  or  Interests  for  Years  in  any  Lands  whatsoever  ;  and  the  Question  was.  whether 
any,  or  what  Estate  passed  in  the  Lands  by  this  Devise  ;  and  my  Lord  Chancellor 
was  clear  of  Opinion,  that  the  Real  Estate  did  not  pass  by  those  Words  ;  and  that  the 
Word  Lands  was  not  (as  objected)  useless,  and  to  be  rejected,  for  tliat  in  all  Probability 
there  might  be  Rents  in  Arrear  of  those  Lands  which  would  pass  to  the  Niece  by  her 
being  made  Executrix.  Pasc.  1717,  Piggot  and  Penrice.  {Vide  Prec.  in  Chan.  471, 
and  GUIi.  Eq.  Rep.  137,  S.  C.  in  lotidem  verbis  with  Prec.  in  Chan.) 

[210]  14.  If  A.  devises  ccrt,ain  Lands  to  his  youngest  Son  in  Fee,  and  devises  all  his 
Lands  in  D.  to  his  Wife  for  Life  :  Dem.  I  give  to  her  for  Life  the  Lands  which  I  hold 
of  G.  T.  Dem,  I  give  to  her  all  the  Lands  which  I  purchased  of  J.  S.  Dem.  1  give  my 
Lands  to  my  Son  E.  and  his  Heirs  for  ever ;  not  only  the  Lands  purchased  of  J.  S.  but 
also  the  Reversion  of  all  the  others  do  pass  by  these  Words  :  Adjudged  35  Car.  2 
[1083-84],  Barrow  and  Gameam,  Skin.  130. 

15.  If  A.  being  seised  of  the  Manor  of  A.  and  of  other  Lands  in  the  County  of  S. 
devises  the  Manor  of  A.  for  six  Years,  and  Part  of  the  other  Lands  to  J.  S.  in  Fee,  and 
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then  comes  this  Clause,  And  the  Rest  of  my  Lands  in  the  County  of  S.  or  elsewliere, 
I  give  to  my  Brother,  dx.,  by  this  Devise  he  shall  have  the  Reversion  of  the  Manor. 
Allen,  28. 

16.  If  A.  seised  in  Fee  devises  several  Houses  to  a  Charitable  Use,  and  devises  a 
Afessuage  to  J.  S.  for  Life,  and  by  another  Clause  devises  to  his  Wife,  the  better  to  enable 
her  to  pay  his  Legacies,  all  his  Messuages,  Lands,  Tenements  and  Hereditaments,  not. 
aliore  disposed  of  ;  this  will  pass  the  Reversion  of  the  said  Messuage,  though  it  was  found 
that  the  Wife  had  sufficient  to  pay  the  Legacies.  Mich.  1  W.  <&  M.  [KiS'J],  Willoirs 
and  Lydcot,  2  Vent.  285.  Adjudged  upon  a  Writ  of  Error  in  the  Exchequer  Chamber, 
and  the  Judgment  given  in  B.  R.  reversed.  1  Lev.  212,  S.  P.  adjudged  ;  vide  the  Case 
of  Hyley  and  Hyley,  3  Mod.  228,  wliich  seems  conV,  but  has  been  denied  to  be  Law 
in  several  of  the  following  Cases. 

17.  J.  S.  seised  in  Fee  devised  Blackacre  to  A.  for  Life,  and  devised  to  B.  all  his 
Lands  not  before  devised  to  be  sold,  and  the  Money  to  be  divided  between  his  younger 
Children  ;  the  Question  was,  whether  the  Reversion  of  Blackacre  past  by  the  Devise 
of  all  his  Lands  not  before  devised  ;  and  it  having  been  referred  to  the  Judges  of  the 
(Common  Pleas,  they  unanimously  agreed,  and  certified  that  the  Reversion  was  well 
devised;  and  it  was  agreed  accordingly.  II il.  1703,  Rooke  and  Rooke.  2  Vern.  ii>\. 
(Prec.  in  Chan.  202,  S.  C.  and  decreed ;  1  Freem.  519,  S.  C,  and  the  Opinion  of  tlie 
Judges  of  0.  B.  certified  accordingly.) 

18.  A.  by  Virtue  of  several  Settlements,  being  Tenant  in  Tail,  after  Possibility 
of  Issue  extinct,  of  some  Lands,  Remainder  in  Fee  to  Trustees,  in  Trust  for  him  and  his 
Heirs  ;  and  as  to  some  other  Lands,  being  Tenant  for  Life,  Remainder  to  liis  first 
and  other  Sons,  Remainder  to  Trustees  in  Fee,  in  Trust  for  the  right  Heirs  of  B.  whose 
Heir  A.  was  ;  and  as  to  other  Lands,  being  Tenant  in  Tail,  Remainder  to  the  right 
Heirs  of  his  Father,  whose  Heir  he  likewise  was  ;  and  being  likewise  seised  of  a  very 
considerable  Real  Estate  of  his  own  Purchase,  and  possessed  of  a  large  Personal  Estate, 
made  his  Will,  and  devised  some  Part  of  his  Lands  to  his  Wife  for  Life,  and  gave  several 
Legacies  ;  and  having  no  Issue  devised  all  other  his  Lands,  Tenements  and  Heredita- 
ments, out  of  Settlement,  to  his  Nephew,  provided  he  took  on  him  his  Surname,  subject 
to  I'aise  £-1000  in  Case  the  Testator  left  a  Daughter  ;  and  it  was  held  by  my  Lord  Chan- 
cellor, assisted  with  the  Master  of  the  Rolls,  Trevor,  Ch.  Just.,  and  Just.  Tracy,  that 
all  the  Estates  thus  settled  passed  by  the  Will,  notwitlistanding  the  Words,  out  of 
Settlement ;  for  the  Word  Hereditament  comprehends  a  Remainder  or  Reversion, 
as  well  as  an  Estate  in  Possession.  Decreed  Mich.  1708,  Sir  Litton  Strode  and  Lady 
Russel.  2  Vern.  621. 

[211]  19-  So  where  A.  being  seised  in  Fee  of  Lands  in  D.  upon  the  Marriage  of  his 
eldest  Son,  settled  those  Lands  on  him  in  Tail  Male,  Remainder  to  his  own  right  Heirs  ; 
and  being  seised  in  Fee  in  Possession  of  other  Lands  in  M.  L.  and  N.  devised  all  his 
Messuages,  Lands,  Tenements  and  Hereditaments  in  M.  L.  N.  ov  elsewhere,  not  by  him 
formerly  settled,  for  the  Payment  of  his  Debts  ;  and  after  Debts  paid,  then  to  /.  S. 
a  second  Son,  and  his  Heirs  for  ever,  and  died  ;  and  soon  after  the  eldest  Son  died, 
not  having  barred  the  Remainder,  without  Issue  Male,  but  left  several  Daughters ; 
it  was  held  by  my  Lord  Chancellor,  assisted  with  Raymond,  Ch.  Just.,  Reynolds,  C.  B., 
and  Mr.  J.  Price,  1st,  That  the  Word  elsewhere  was  a  sufficient  Description  of  the  Lands 
in  I),  though  of  greater  Value  than  those  in  M.  L.  and  N.  and  that  though  it  was  of  itself 
a  significant  and  expressive  Term  ;  yet  it  was  the  rather  so  in  this  Case,  because  there 
were  no  Lands  or  Out-skirts  not  particularly  enumerated,  to  which  it  could  be  applied 
but  to  those  in  D.  2dly,  That  the  Words  Messuages,  Lands,  Tenements  and  Heredita- 
ments, were  sufficient  to  pass  the  Reversion  of  the  Lands  in  D.  notwithstanding  the 
Exception  or  restrictive  Words,  not  formerly  settled.  Decreed  Trin.  1730,  Chester 
and  Cliester.  (3  Will.  Rep.  56,  S.  C,  says,  it  was  decreed  by  the  unanimous  Opinion 
of  King,  C,  Raymond,  Ch.  Just.,  Reynolds,  Ch.  B.,  and  Price,  J.—Gibb,  152  S.  C. 
and  P. ;  2  Eq.  Ca.  Abr.  330,  S.  C.) 

20.  But  if  A.  devises  Lands  to  B.  in  D.  S.  and  T.  and  all  his  Lands  elsewhere,  and  he 
hath  a  Mortgage  of  Lands  that  did  not  lie  in  D.  S.  or  T.  which  is  of  more  value  than 
the  Lands  in  D.  S.  and  T.  the  mortgaged  Lands  will  not  pass  ;  for  he  could  not  be 
thought  to  mean  to  comprehend  Lands  of  so  nmch  Value  under  the  Word  elsewJiere, 
which  is  like  an  dx.  that  comes  in  currente  calamo,  33  Car.  2  [1681-82],  Sir  Thomas 
Littleton's,  Case,  2  Vent.  351,  decreed  ;  but  the  Reporter  says  there  were  other  Circum- 
stances in  the  Case,  which  shewed  that  it  was  not  his  Intention  that  the  mortgaged 
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Lands  should  pass.  Vide  1  Vern.  3,  IVimn  v.  Littleton..  S.  C,  where  it  appears  that 
there  were  some  small  Parcels  of  Land  not  specified,  and  of  the  same  Nature  of  those 
devised  ;  to  which  the  Court  held  the  Word  elsewhere  was  applicable,  and  not  to  the 
Mortgaged  Lands,  which  were  of  a  different  Nature  and  of  greater  Value  ;  and  that 
the  Testator  had  charged  the  Lands  devi.-^ed  with  a  Rent-charge  of  £80  per  Ann.  which 
he  never  could  intend  should  issue  out  of  Lands  which  were  every  day  redeemable. 

2L  By  a  general  Devise  of  all  Lands,  Tenements  and  Hereditaments,  Mortgages 
in  Fee,  though  forfeited,  will  not  pass,  nor  will  they  pass  by  such  a  general  Devise, 
though  the  Equity  of  Redemption  is,  after  the  making  the  Will,  foreclosed  or  released. 
[Strode  v.  Russel]  2  Vern.  G25,  per  Curiam. 

22.  A  ALan  having  settled  all  his  Estate  of  Inheritance  upon  his  Wife  for  Life,  for 
her  Jointure,  makes  his  Will,  and  thereby  devises  several  pecuniary  Legacies  to  several 
Persons,  and  then  says.  All  the  Rest  and  Residue  of  my  Estate,  ('hattels  Real  and 
Personal,  I  give  and  devise  to  my  Wife,  whom  I  made  sole  Executrix  ;  and  the  only 
Question  was,  whether  by  this  Devise  the  Reversion  of  the  Jointure  Lands  passed  to 
the  Wife  ;  and  my  Lord  Keeper,  having  taken  Time  to  consider  of  it,  delivered  his 
Opinion,  that  it  did  not  because  the  precedent  and  subsequent  Words  explain  his  Intent, 
to  carry  only  his  Personal  Estate  ;  for  in  the  first  Part  of  his  Will,  having  given  only 
Legacies,  and  no  Land  whatsoever,  the  Words  All  the  Rest  and  Residue  of  his  Estate 
are  relative,  and  must  be  intended  Estate  of  the  same  Nature  with  that  he  had  before 
devised,  which  was  only  Personal ;  for  having  before  given  no  real  Estate,  there  could 
be  no  Rest  or  Residue  of  that  out  of  wliich  he  had  given  away  none  ;  then  [212]  tlie 
Words,  Chattels  Real  and  Personal,  explain  the  Word  Estate,  and  shew  what  sort  of 
Estate  he  meant ;  and  make  the  Devise,  as  if  he  had  said.  All  the  Rest  of  my  Estate, 
whether  Chattels  Real  or  Personal,  c&c,  and  so  confine  and  restrain  the  extended  Sense 
of  the  Word  Estate.  Decreed  HU.  1712,  Markant  and  Twisden.  {Gilb.  Eq.  Rep. 
30,  Hil.  9  Ann.  S.  C,  accordingly  says.  Lord  Keeper  said  that  this  Case  differed  from 
the  Case  of  Murray  and  Wise  (2  Vern.  504),  and  that  no  Resolution  was  ever  carried 
so  far  as  to  construe  these  Words  to  pass  a  Fee.) 


^dly.  By  Uncertainty  in  the  Description  of  the  Person  to  take. 

1.  If  A.  devises  Lands  to  the  eldest  Son  of  J.  S.  by  the  Name  of  \Yilliam,  when 
in  Truth  his  Name  was  Andrew,  yet  the  Devise  shall  be  good.  [Pitcairne  v.  Erase,] 
Nel.  Chan.  Rep.  [Rep.  Temp.  Finch]  403. 

(A  Devise  to  the  eldest  Son  of  J.  S.  is  good,  or  to  his  second  or  youngest ;  so  is  a 
Devise  to  the  Wife  of  /.  -S'.  or  though  she  be  called  Em  for  Emlyn,  and  to  Robert  Earl 
of,  d-c,  though  his  Name  was  Henry.  Co.  Lit.  3.  A  Devise  to  the  Stock,  Family,  or 
House,  is  good  ;  and  shall  be  intended  of  the  Heir.     Hoh.  33.) 

2.  If  a  Man  has  two  Sons  named  /.  and  devises  to  his  Son  7.  all  his  Lands  ;  this  is 
a  void  Devise  for  the  Uncertainty,  unless  it  can  be  proved  that  the  Testator  meant  one 
of  them  in  particular,  by  the  elder  Son's  being  beyond  Sea,  probably  de;id,  dx.,  for  these 
Circumstances  clear  up  the  Intent  of  the  Testator  ;  and  such  Averment  is  admitted, 
because  it  is  consistent  with  the  Will  :  and  the  Construction  and  Judgment  thereon 
must  be  genuine,  because  taken  from  the  Words  of  the  Will.     5  Co.  68  h. 

3.  If  a  Man  hath  Issue  two  Sons  and  two  Daughters,  and  devises  his  Land  to  his 
Wife  for  Life,  and  that  after  her  death  the  same  shall  remain  to  his  Issue  ;  this  is  a  void 
Devise  as  to  the  Remainder  for  having  several  Children,  it  is  uncertain  what  Issue 
is  intended.     Taylor  and  Sayer,  Cro.  Eliz.  742. 

{Vide  Raym.  83,  S.  C.  cited,  and  denied  to  be  Law,  and  3  Lev.  433,  cont',  and 
6  Co.  17.) 

4.  If  a  Man  has  Issue  eight  Daughters  by  three  several  Venters,  and  one  Son, 
and  devises  liis  Land  to  liis  youngest  Daughter,  the  Remainder  to  his  Son  in  Tail, 
the  Remainder  to  his  two  Daughters  by  the  middle  Venter  for  Life,  the  Remainder 
Proximo  de  Sanguine  of  the  Devisor,  and  dies  ;  and  after  the  eldest  Daughter  has 
Issue,  and  dies  •  and  after  the  Son,  and  all  the  other  Daughters,  except  the  two 
Daughters  by  the  middle  Venter,  to  whom  it  was  given  for  Life,  die  without  Issue, 
the  Issue  of  the  eldest  Daughter  shall  have  it.    Palm.  303.     Vvle  Stile,  240. 

5.  If  a  Man  devises  all  his  Lands  to  one  of  his  Cousin  Nic.  Amlierst'i^  Daughters, 
that  shall  marry  a  Norton  within  fifteen  Years,  and  dies  ;  and  Nic.  Amherst  having 
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three  Daughters,  one  of  tliem  marries  a  Norton  within  the  fifteen  Years  ;  this  is  a  good 
Devise  to  her,  notwithstanding  the  Uncertainty  ;  and  tlie  Law  supplies  the  Words,  who 
shall  first  marry,  dr.  Mich.  15  Car.  2  [IGG.S],  Bate  and  Amherst,  Raijni.  82,  adjudged. 
(5.  If  a  Man  devises  Lands  to  J.  S.  in  Trust  for  A.  and  the  Heirs  of  his  Body,  Re- 
mainder to  B.  for  Life  :  and  further  wills,  that  if  A.  die  without  Issue,  and  B.  be  then 
deceased,  then,  and  not  otherwise.  [213]  I'e  gives  the  Lands  to  J.  N.  and  his  Heirs  ; 
though  .1.  dies  without  Issue, and  B.  survives;  yet  after  the  Death  of  B.,  J.  N.  shall  take  ; 
for  the  Words,  if  B.  be  then  deceased,  e.xpress  the  Testator's  Meaning,  that  B.  sliould 
be  sure  to  liave  it  for  Life,  and  also  shew  when  J.  N.  should  have  it  in  possession. 
[Anonymous,]  2  Vent.  363. 

7.  A.  devises  Lands  to  Trustees  in  Fee,  in  Trust  to  pay  Debts  and  Legacies ;  and 
after  those  Debts  paid,  tlien  to  sell ;  and  if  any  of  the  Testator's  Name  would  buy  it, 
such  Person  to  have  it  for  £200  less  than  tlie  Value  ;  one  of  the  Testator's  Name  brings 
a  Bill  for  this  Benefit  of  Pre-emption,  but  delays  bringing  of  it  till  twenty-five  Years 
after  the  Testator's  Death  ;  and  the  Bill  was  dismissed  per  Lord  Chancellor  ;  for  if 
two  of  the  Testator's  Name  should  claim  the  Benefit  of  the  Devise,  who  must  have  it  1 
Hil.  Ifi85.  Hitckslep  and  Mathews,  1  Vern.  362.  {Not  a  very  correct  account  of  the 
report  in  Vernon.) 

8.  A.  devised  Lands  to  Trustees  in  Trust  for  his  Daughter  for  Life,  Remainder 
to  the  second  Son  of  her  Body  to  be  begotten  in  Tail  Male,  and  so  to  every  younger 
Son  ;  and  in  Default  of  such  Issue  Male,  to  her  eldest  Daughter,  and  to  the  first  Son 
of  her  Body,  taking  upon  liim  the  Name  and  Arms  of  the  Testator  ;  and  adds  further, 
that  he  did  not  by  Will  devise  the  Estate  to  the  Eldest  Son,  because  that  he  expected 
that  his  Daughter  would  marry  so  prudently,  as  that  the  eldest  Son  would  be  pro- 
vided for  ;  the  Daughter  married,  and  had  Issue  a  Son,  who  died  in  twelve  Months  after 
his  Birth  ;  she  afterwards  had  another  Son  born,  after  the  Death  of  the  First ;  this 
second  must  take,  according  to  the  Words  of  the  Will,  though  contrary  to  the  Intention 
of  the  Testator.     Trin.  1710,  Trafford  and  Ashton.  2  Vern.  660. 

'J.  If  A.  B.  and  C.  being  Aliens  and  Brothers,  A.  has  Issue  a  Son,  and  B.  and  C.  are 
naturalized,  and  B.  purchases  Lands,  and  devises  them  to  the  Heir  of  his  Brother  A.  and 
his  Heirs  ;  and  B.  dies,  living  A.  and  his  Son,  the  Devise  is  void  for  the  Uncertainty 
who  is  intended  thereby  ;  for  A.  being  an  Alien  can  have  no  Heir  ;  or  however,  being 
living,  can  have  none  during  his  Life  ;  but  ]xr  Ulyn,  Gh.  Just.,  if  it  had  been  found 
that  the  Son  of  A.  was  the  reputed  Heir  of  A.  though  A.  was  an  Alien,  yet  his  Son  might 
have  taken  by  tliis  Devise.     Trin.  1656,  Foster  and  Ramsey,  2  Sid.  23,  51. 

10.  A  Man  had  Issue  a  Son  and  a  Daughter,  the  Daughter  was  married,  and  had 
Issue  two  Daughters  ;  the  Father  devised,  that  all  his  Land  should  descend  to  liis 
Son;  provided  that  if  his  Son  died  without  Issue  of  his  Body,  then  my  Land  to  go  to 
my  right  Heirs  Male  of  ni}'  Name  and  Posterity  for  ever  :  the  Son  died  without  Issue  ; 
and  upon  Ejectment  between  the  Brother  of  the  Devisor  and  the  Daughters,  this 
was  held  a  void  Devise,  because  neither  could  claim  under  the  Description  of  the  Will  ; 
not  the  Brother ;  because,  [214]  though  he  was  of  his  Name,  yet  he  was  not  his  Heir  ; 
and  though  the  Daughters  were  his  Heirs,  yet  they  were  not  of  his  Name,  and  so 
not  within  the  Words  of  the  Will ;  and  consequently  the  Limitation  void  for  the 
Uncertainty.     Counden  and  Clerk,  Hob.  29,  30. 

(This  Resolution  is  founded  on  a  Rule  laid  down  in  the  Old  Books,  viz.  that  he  who 
taketh  by  Description  or  Purchase,  as  Heir,  must  be  Heir  general  or  compleat  Heir  ;  for 
Instance,  If  Lands  are  devised  to  the  Heirs  of  J.  S.  and  J.  S.  is  living  at  the  Death  oif  tlie 
Testator,  the  Devise  is  void,  for  Non  est  hares  viventis  ;  so  if  Lands  are  devised  to  tlie 
right  Heirs  Male  of  /.  S.  and  the  Heir  of  J.  S.  is  a  Female,  the  Devise  is  void ;  or  if  the 
Devise  were  to  the  Heirs  Female,  and  the  right  Heir  had  been  a  Male,  it  would  be  void  in 
the  same  Manner  ;  to  which  Purpose,  rw/f  J/oor,  800  ;  Co.  Lit.  24:  b;  2  Z^on.  70  ;  Lyer, 
99 ;  Hob.  33 ;  1  Co.,  Archer's  Case ;  1  Co.  103,  Shelb/s  Case.  But  notwithstanding  these 
Authorities,  this  Doctrine  has  been  shaken  by  the  following  more  modern  Resolutions, 
m  which  it  is  held,  tliat  a  special  Heir  may  take  by  Purchase,  and  that  a  Description 
of  a  Person  by  the  Name  of  Heir,  though  not  Heir  general,  operating  with  the  Inten- 
tion of  the  Testator,  is  sufficient  to  ascertain  the  Person  to  take.  But  vide  Hargr.  Co. 
Lit.  24  b,  note  3.) 

11.  If  a  Man  devises  Lands  to  A.  and  his  Heirs,  during  the  Life  of  B.  in  Trust  for 
B.  and  after  the  Decease  of  B.  to  the  Heirs  Males  of  the  Body  of  B.  n^w  living,  B.  ha-inng 
one  Son  then  living ;  by  tliis  Devise  a  Remainder  is  immediately  vested  in  the  Son  ; 
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for  the  Words  Heirs  Males  now  living,  in  a  Will,  are  a  full  Description  of  the  Son, 
who  then  was  the  Heir  apparent  of  B.  and  known  by  the  Devisor  (who  was  his  Uncle 
and  Godfather)  to  be  so.  Mich.  29  Car.  2  [1077],  JanMS  and  liichardson,  2  Jones 
99,  adjudged  in  B.  B.  but  reversed  in  the  Exchequer  Chamber. 

Note  :  The  Judgment  of  Reversal  was  revised  in  the  House  of  Lord.s.  2  Lev.  232, 
S.  C,  and  per.  Levim,  this  Point  was  tried  again  upon  a  new  Ejectment,  and  like  Judg- 
ment given  as  at  first  in  B.  R.  which  was  confirmed  in  the  Exchequer  ('liumber,  and 
likewise  in  the  House  of  Lords.  1  Yent.  334,  S.  C.  by  the  Name  of  Burchant  and 
Durdant,  2  Vent.  311.  S.  G. ;  Raym.  330,  S.  C. ;  3  Keb.  32,  S.  C. ;  Poll.  457,  S.  C. 

12.  A.  devised  in  this  Manner :  /  give  to  my  eldest  Heir  Male,  and  his  Heirs  Males 
for  ever,  all  my  Lands  in  such  a  Place  ;  and  if  there  be  a  Female,  she  to  have  £12  per 
Ann.  as  long  as  she  lives  ;  the  Testator  had  two  Sons,  the  eldest  of  which  died  in  his 
Life-time,  leaving  Issue  a  Daughter ;  and  it  was  adjudged  that  the  Lands  should  go 
to  the  second  Son,  and  not  to  the  Daughter  of  the  Eldest,  though  she  was  Heir  general. 
Trin.  3  W.  3,  Rot.  1484,  Baker  and  Hall  in  C.  B. 

13.  A.  devises  all  his  Lands  to  B.  and  C.  and  the  sur\ivor  of  them,  for  the  Term 
of  twenty-one  Years,  for  the  Payment  of  his  Deljts  and  Legacies,  and  after  Payment 
the  Term  to  cease  ;  and  after  the  End  or  sooner  Determination  of  that  Estate,  he 
devises  the  Premisses  to  tlie  first  Son  of  his  Body,  and  to  the  Heirs  Males  of  the  Body 
of  such  Son  lawfully  issuing  ;  and  for  Default  of  such  Issue,  to  B.  for  ninety-nine  Years, 
if  he  so  long  live,  without  Impeachment  of  Waste,  Remainder  to  the  first  and  other 
Sons  of  B.  and  the  Heirs  Male  of  their  Bodies  successively  ;  Remainder  to  C  for  ninety- 
nine  Years,  if  he  so  long  live.  Remainder  to  his  first  and  other  Sons  in  Tail  Male  succes- 
sively ;  Remainder  to  the  Heirs  Males  of  my  Aunt  Mrs.  Eliz.  Long.  Wife  of  Richard 
Long,  Clerk,  lawfully  begotten,  with  Remainder  to  his  own  right  Heirs  :  and  by  his 
Will  gave  £150  Annuity  to  Dorothy  Beaumont  his  Sister,  the  Plaintiff  in  Error,  for 
Life,  and  £500  to  her  Children  ;  and  to  his  Aunt  Eliz.  Long  £\ 00.  and  to  her  Children 
£500,  and  dies  without  Issue  ;  B.  and  C.  entered  by  Virtue  of  the  Devise  for  twenty- 
one  Years  ;  and  afterwards  both  died  witliout  Issue,  and  John  Beaumont  and  Dorothy 
his  Wife,  entered  in  Right  of  Dorothy,  as  Heir  at  Law  to  the  Testator  ;  the  Term  for 
twenty-one  Years  being  determined,  and  the  Debts  and  Legacies  paid,  Thomas  Ixmg, 
eldest  Son  of  Eliz.  (she  having,  at  the  Time  of  making  the  said  Will,  three  Sons,  viz. 
the  said  Thomas,  and  two  otliers)  entered  and  brought  Ejectment ;  and  in  the  Ex- 
chequer Judgment  was  given  by  the  Lord  Cliief  Baron  M'ard,  Price  and  Loiell,  against 
Baron  Bury,  for  the  Plaintiff  Thomas  Long  ;  but  in  Trinity  Term  1713  this  Judgment 
was  reversed  in  the  Exchequer  Chamber  ;  and  upon  Error  brought  in  the  House 
of  Lords  it  was  argued,  that  this  Reversal  should  be  affirmed,  \st.  Because  Dorothy 
being  Heir  at  Law  to  the  Testiitor,  her  Right,  as  such,  was  to  be  favoured  :  and  [215]  all 
Devises  to  disinherit  an  Heir  at  Law  were  to  be  taken  strictly.  2dly,  That  to  make 
this  De^se  good  to  Thomas  Long,  it  must  be  construed  eitlltr  a  contingent  Remainder, 
or  the  Words  Heirs  Males  be  taken  as  a  Descriplio  Personw,  to  vest  in  him  as  a  contin- 
gent Remainder  ;  it  cannot  be  good  for  Want  of  a  Freehold  to  support  it,  all  the  pre- 
ceding Estates  being  only  for  Years  ;  besides,  if  it  were  good  as  a  contingent  Remainder 
in  its  Creation,  yet  Eliz.  Long  the  Mother  being  alive  when  the  particular  Estate  de- 
termined it  cannot  vest,  because  Non  est  hccres  virentis  ;  as  a  Descriptio  Persona'  it 
cannot  vest,  for  that  ought  to  be  such  a  Description  as  is  viee  nominis.  which  the  Words 
Heirs  Males  (being  a  legal  Term,  and  not  accompanied  with  any  other  Words  to  de- 
termine the  Sense  otherwise,  as  Heir  apparent,  or  Heir  now  living,  rfr.)  cannot  amount 
to  ;  and  the  Word  begotten  dotli  not  determine  the  Sense  otherwise  ;  nor  docs  any 
Intent  appear  to  confine  the  Devise  to  tlie  Issue  Male  of  Eliz.  Imiuj.  mvich  less  to  Thomas 
Long  only,  as  the  Pereon  described  in  this  Devi,se  ;  but  notwithstanding  these  Reasons, 
it  was  adjudged,  that  the  Judgment  should  stand,  and  the  Judgment  of  Reversal  be 
reversed;  though  ten  of  the  Judges  were  of  Opinion,  that  the  Devise  was  void,  and 
only  the  three  Judges  {Lotvll  being  dead)  before-mentioned,  held  it  good.  Mich. 
1713,  in  Domo  Procerum,  Beamont  and  Long.     (1  Will.  Rep.  S.  C.) 

14.  J.  S.  devised  to  Trustees  in  Trust,  after  Debt.-*  and  Legacies  paid,  to  convey 
to  A.  his  Cousin,  and  the  Heirs  Males  of  his  body  :  and  for  Want  of  sucli  Heirs  Males, 
then  to  the  Heirs  Male  of  the  Body  of  B.  his  Great  Grandfather  ;  and  for  \\'ant  of  sucli 
Heirs  Male,  to  his  own  right  Heirs  for  ever  ;  and  gave  to  his  Sister  £2000  to  be  put 
out  at  Interest  during  her  Life,  she  to  receive  the  Interest,  and  after  her  Death  to  her 
Children,  and  died  ;  and  soon  after  A.  died  without  Issue  ;  and  C.  being  Heir  Male 
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of  B.  the  Testator's  CJiandfatlier,  Init  not  Heir  general,  tlicre  being  a  Daughter  of  an 
elder  Brother ;  the  Question  was  between  him  and  the  Testator's  Sister  and  Heir 
at  Law,  who  had  the  £20()0  devised  to  her,  whether  the  Devise  was  void,  or  not  ;  and 
Lord  Ciiancellor  held  the  Devise  good,  and  that  C.  should  take  as  a  Person  suflieiently 
described  and  intended  by  the  Testator.  Decreed  Mich.  171(),  Neuromen  and  Bark- 
ham,  2  Vern.  729,  and  this  Matter  well  debated.  {I'rec.  in  Chan.  442,  4G1, 
Broicne  and  Barkham,  S.  C.  and  Decree.  Gilb.  Eq.  Be  p.  IIG.  L31  ;  Str.  35;  but 
vide  Harg.  Co.  Lilt.  24  h,  note  (3),  and  vide  2  P.  Wms.  2  in  note.  See  the  Case  of  Dawes 
and  Ferrers,  Eq.  Ca.  Abr.  Part  2,  p.  331.) 

ithlij.  By  tiie  Devisee  of  Lands  dying  in  the  Life-tijie  of  the  Devisor. 

1.  If  a  Man  devises  Lands  to  A.  and  his  Heirs,  and  A.  die.s  in  the  Life-time  of  the 
Devisor,  B.  the  Heir  of  A.  shall  take  nothing  by  the  Will,  for  the  Heirs  of  A.  were  not 
named  as  immediate  Takers,  but  only  to  express  the  Quantity  of  the  Estate  that  A. 
should  take.  Trin.  10  Elis.  [1568]',  Bret  and  Rigden.  Plow.  Com.  345.  Adjudged 
•jier  totain  Curiam,  praeter  Walsh,  though  after  the  Death  of  A.  the.  Devisor  said  to  B. 
that  he  should  be  hi.s  Heir,  and  should  have  all  the  Lands  which  A.  should  liave  had, 
if  he  had  out-lived  the  Devisor.  Virle  2  Lev.  243.  And  wliat  amounts  to  a  new  Pub- 
lication, Title  Will  [1  Eq.  Ca.  Abr.  401]. 

2.  So  if  a  Man  devises  Lands  to  A.  his  second  Son,  and  to  the  Heirs  of  his  Body  ; 
and  after  his  Death  \vithout  Issue,  then  to  B.  his  third  Son  in  Tail,  dx.,  if  A.  hath  Issue, 
and  dies  in  the  Life  of  the  Devisor,  and  then  the  Devisor  dies,  B.  shall  have  the  Lands 
[216]  presently;  for  the  Devise  to  A.  being  void,  it  is  as  if  it  had  never  been  made. 
Hil.  36  Eliz.  [1594],  Fuller  and  Fuller,  Cro.  Eliz.  422,  423.  But  if  the  Devise  had 
been  to  the  Devisor's  eldest  Son  in  Tail,  Remainder  to  the  second  Son,  and  the 
eldest  Son  had  died  in  the  Life-time  of  the  Devisor,  leaving  Issue,  Q. 

3.  If  a  Man  devises  to  A.  and  his  heirs,  to  the  Use  of  C.  and  his  Heirs,  and  C.  dies  in 
the  Life-time  of  the  Devisor,  his  Heir  can  take  nothing  ;  but  the  Devise  will  be  to  the 
Use  of  the  Devisor  and  his  Heirs.    Hortop's  Case,  1  Leon.  253;  Cro.  Eliz.  243. 

4.  But  if  there  be  a  Devise  to  A.  for  Life,  Remainder  to  B.  in  Fee  ;  though  A.  dies 
in  the  Life  of  the  Devisor,  B.  shall  take,  or  if  A.  refuses,  he  shall  take.  Plow.  344  ;  Cro. 
Eliz.  423  ;  1  Co.  101  a. 

5.  If  a  Man  devises  his  Lands  to  his  Wife  for  Life,  and  after  to  his  four  Daughters 
and  Heirs,  equally  to  be  divided  between  them.  Share  and  Share  alike,  to  hold  to  them 
and  their  Heirs  for  ever  ;  and  one  of  the  Daughters  dies,  having  Issue  a  Son,  and  then 
the  Devisor  dies  ;  the  Will  is  void  for  a  fourth  Part.  Hil.  1656,  Parchman  and 
Cole,  2  Sid.  53,  78,  adjudged. 

6.  So  if  A.  has  Issue  two  Daughters,  B.  and  C,  and  he  devises  some  Tithes  and  Money 
to  B.  and  gives  Legacies  to  her  Children,  btit  declares,  that  she  having  married  without 
his  Consent,  she  should  have  no  Part  of  his  Real  Estate,  and  devises  his  Real  Estate 
to  C.  in  Tail,  Remainder  to  B.  for  Life,  and  to  her  first,  dx.,  and  C.  marries  in  the  Life- 
time of  the  Testator,  leaving  Issue  ;  though  afterwards  A.  makes  a  Codicil  to  his  Will, 
and  devises  some  particular  Legacies  out  of  his  Personal  Estate  ;  yet  as  that  does  not 
amount  to  a  Republication  of  his  Will,  B.  must  have  the  Lands  immediately  after  the 
Death  of  the  Devisor,  though  contrary  to  the  Intention  of  the  Devisor  ;  the  Authorities 
be  so.  Per  Lord  Chancellor,  Mich.  1716,  Ihitton  and  Simjiso^i,  2  Vern.  722.  {Prec. 
in  Chan.  439,  452,  Simpson  and  Hornsby,  S.  C.  and  P.— Gilb.  Eq.  Rep.  115,  120,  S.  C. 
andS.  P.) 

7.  If  a  Man  devises  Lands  to  A.  and  B.  and  their  Heirs ;  and  A.  dies  in  the  Life 
of  the  Devisor,  B.  shall  take  the  whole  Land.  Mich.  16  Car.  2,  Davis  and  Kemp,  Carter 
4,  5. 
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[217]  CAP.  XXVII. 
Dower  and  Jointure. 

(A)  Of  wliat  Estate  of  the  Husband's  with  respect  to  the  Nature  and  Quality  thereof, 

shall  a  Woman  be  endowed. 

(B)  What  shall  be  a  Satisfacticjii  or  good  Bar  of  Dower,  and  how  far  a  Dowress  shall 

be  favoured  in  Equity. 

(C)  Of  Jointures,  and  in  what  Cases  a  Jointress  shall  be  more  favoured  or  restrained 

in  Equity  than  at  Law. 

(A)  Of  what  E.STATE  of  the  Husband's,  with  Respect  to  the  Nature  and 
Quality  thereof,  shall  a  Woman  be  endowed. 

1.  If  A.  in  Consideration  of  £100  by  Bargain  and  Sale  inrolled,  conveys  to  B.  and 
his  Heirs,  to  the  Intent  that  B.  shall  re-demise  to  A.  for  Life,  with  a  Condition,  that 
if  A.  paid  the  £100  at  the  End  of  twenty  Years,  the  Bargain  and  Sale  sliould  be  void  : 
and  B.  redemises  accordingly,  and  dies,  his  Wife  shall  be  endowed  ;  for  though  B. 
redemised  upon  the  former  Agreement,  yet  A.  takes  it  subject  to  the  Title  of  Dower  ; 
and  it  was  his  Folly,  that  he  did  not  join  another  with  the  Bargainee,  as  is  the  antient 
Course  in  Mortgages.  Pasc.  G  Car.  1,  Nash  and  Preston,  Cro.  Car.  190,  agreed  in 
Cancellaria,  by  Jones  and  Croke;  and  upon  a  Conference  with  the  other  Justices 
certified  accordingly.     [Radnor  v.  Vandebendy,]  Show.  P.  C.  72,  S.  C.  cited. 

2.  If  a  Husband,  before  Marriage,  conveys  his  Estate  to  Trustees  and  their  Heirs, 
in  such  Manner  as  to  put  the  legal  Estate  out  of  him,  tliough  the  Trust  be  limited  to 
him  and  liis  Heirs  ;  yet  the  Wife  shall  not  be  endowed  of  this  Trust-Estate.  Pasc. 
1712,  Bottomley  and  Lord  Fairfax,  agreed  clearly,  and  admitted  per  Curiam  [Colt  v. 
Colt],  1  CJtan.  Bep.  254,  S.  P.  (Prec.  in  Chan.  336,  S.  C.  and  P.  Vide  Attorney 
General  and  Scot,  Eq.  Ca.  Abr.  Part  2.) 

(Of  a  Use  (not  executed)  a  Woman  shall  not  be  endowed,  neither  shall  the  Husband 
be  Tenant  by  the  Curtesy,  vide  Perk.  349;  1  Co.  123;  4  Co.  Vernon's  Case;  Doctor 
and  Stud.  lib.  2,  cap.  22;  Byer,  11,  pi.  47.  But  as  to  the  Husband's  being  Tenant 
by  the  Curtesy,  vide  2  Vern.  585,  681  ;  and  Q.  if  there  be  any  Difference. — There  shall 
be  a  Tenancy  by  the  Curtesy  of  a  Trust,  as  well  as  of  a  legal  Estate.  Vide  the  Case  of 
Watts  and  Ball,  Eq.  Ca.  Abr.  Part  2  [727].) 

[218]  3.  But  if  a  Father  purchases  Lands  in  his  eldest  Son's  Name,  and  the  Son  is 
put  into  Possession,  who  aftprwards  falls  sick,  and  in  his  Sickness  the  Father  gets  him 
to  execute  a  Deed,  declaring  his  Name  was  made  Use  of  only  in  Trust  for  him ;  and  the 
Son  recovers  and  continues  in  Possession,  and  marries  ;  after  his  Death,  his  Wife  shall 
be  endowed  notwithstanding  this  Declaration  of  the  Trust ;  and  thougli  the  Father 
had  got  a  Conveyance  of  the  legal  Estate  from  the  younger  Son  ;  for  per  Lord  Chan- 
cellor, tliis  is  a  secret  and  fraudulent  Deed  of  Trust,  to  deceive  Creditors  and  Purchiisers, 
and  therefore  reversed  the  Master  of  the  Rolls  Decree,  who  had  decreed  it  for  the 
Father.    Pasc.  1702,  Bafeman  and  Bateman,  2  Vern.  430. 

4.  If  a  Man  devises  Lands  to  his  Executors  for  Payment  of  Debts,  and  after  Debts 
paid,  to  his  Son  in  Tail ;  and  the  Son  marries,  and  dies  before  Debts  paid,  the  Estate 
of  the  Executors  is  only  a  Chattel  Interest,  and  will  not  hinder  the  Son's  Wife  of  Dower  ; 
but  the  Wife's  Dower  cannot  commence  in  Possession,  nor  Damages  be  recovered  for 
detaining  it,  but  from  the  Time  of  the  Debts  being  paid.  [liitchens  v.  Hitchens,]  2 
Vern.  404,  per  Curiam. 

5.  If  the  Lands  of  /.  ^5*.  are  sequestred  for  a  Personal  Duty,  and  he  marries  and 
dies,  though  the  Lands  were  sequestred  before  Marriage,  yet  the  Wife's  Right  of  Dower 
will  attach  them  ;  for  this  Sequestration  shall  not  so  far  bind  or  cover  tliem,  as  to 
hinder  the  Wife  of  her  Dower.  [Anonymous,]  1  Vern.  118,  ruled  on  Demurrer /ler 
Lord  Keeper  North,  and  Vide  [University  College,  Oxon  v.  Foxcroft]  1  Vern.  IGG. 

(B)  What  sh.ux  be  a  Satisfaction,  or  good  Bar  of  Dower,  and  uow  far  a 
Dowress  shall  be  f.\voured  in  Equity. 

1.  If  a  Man  devises  certain  Lands,  Money,  Goods,  &c.  in  Lieu  and  Satisfaction  of 
Dower,  the  Wife  cannot  have  both ;  but  she  may  waive  the  Devise  and  claim  her 
C.  I.— 32* 
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Dower.     [Axtel  f.  Axtel,J  2  Chan.  Ca.  24;  [Pheasant  v.  Pheasant,]  1  C'Aan.  C'a.  181 ; 
[2]  Vent.  340,  S.  P.  [&  S.  G.]. 

(But  if  a  Man  devises  Lands  to  liis  Wife  during  Widowliood,  without  expressing  any 
(Consideration,  the  Wife  sliall  have  both.  1st,  Because  a  Will  imports  a  ( lonsideratioii 
in  itseh',  and  cannot  be  averred  to  be  in  Bar  of  Dower,  without  it  be  so  expressed.  2rf///, 
1  )ower  cannot  be  of  less  Estate  than  for  Life  of  the  Wife.  3dly,  A  Right  to  Dower  cannot 
1)0  barred  by  collateral  Reeompence.  4  Co.  1,  2,  Vernon's  Case;  Co.  Lit.  3G ;  Moor, 
111  103  But  if  she  makes  her  Election  to  take  under  the  Will,  she  cannot  afterwards 
claim  her  Dower.     Cro.  Eliz.  128  ;  3  Leon.  272  ;  3  Co.  27 ;  Dyer,  220.) 

2.  J.  S.  devised  Legacies  to  his  Wife  out  of  liis  Personal  Estate,  and  devised  to  her 
Part  of  his  Real  Estate,  diu-ing  her  Widowhood,  and  devised  the  Residue  of  his  Estate  to 
'I'l'ustees  for  twenty-one  Years,  for  Payment  of  Debts  and  Legacies  ;  and  the  Remainder 
of  the  whole  Estate  he  devised  to  the  Plaintiff  (who  was  his  (fodson,  and  of  bis  Name, 
but  a  remote  Relation)  for  Life,  and  to  his  first  and  other  Sons  in  Tail ;  and  Lord 
Chancellor  Somers  decreed,  that  though  it  was  not  declared  in  the  Will  to  be  in  Lie>i 
and  Satisfaction  of  Dower  ;  yet  as  it  may  be  plainly  collected  to  be  so  intended  (he 
having  made  Disposition  of  his  whole  Estate)  and  as  a  collateral  Satisfaction  may  l)e  a 
good  Bar  to  Dower  in  Equity,  though  not  at  Law  ;  she  must  either  take  her  Dower 
and  waive  the  Devise,  or  [219]  accept  the  Devise  and  waive  the  Dower.  Mich.  1099. 
Laurence  and  Lawrence,  2  Vern.  3(35.  But  this  Decree  was  reversed  by  Wright,  Lord 
Keeper,  Mich.  1702,  which  Decree  of  Reversal  was  affirmed  in  the  House  of  Lords, 
with  £30  Costs,  17  May  1717.  (2  Freem.  Rep.  234,  S.  C.  ;  and  P.  says,  the  Decree 
was  reversed  by  Lord  Keep. — S.  C.  cited  by  the  Master  of  the  Rolls,  Trin.  1731,  2  Will. 
Rep.  G17.) 

3.  The  Lady  Bodmin's  Husband  was  seised  in  Tail  of  the  Lands  in  Question  ;  but 
there  was  a  Term  for  ninety-nine  Years,  prior  to  his  Estate  (which  was  created  for 
Performance  of  several  Trusts  in  the  Earl  of  Warwick's  Will,  which  were  all  performed, 
and  after  to  attend  the  Inheritance) ;  he  levied  a  Fine  and  suffered  a  Recovery,  and 
sold  the  Estate  to  J.  S.  who  had  Notice  of  the  Marriage  ;  but  his  Wife  not  joining, 
she,  after  his  Death,  recovered  Dower,  with  a  Cessat  Executio,  during  the  Term,  and 
brought  her  Bill  to  have  this  Term  removed,  and  to  have  the  Benefit  of  her  Judgment, 
and  Recovery  at  Law  ;  but  the  Court  held,  that  this  being  against  a  Purchaser,  Equity 
ought  not  to  give  her  any  Relief,  and  therefore  dismissed  the  Bill.  Lady  Bodmin  v. 
Vandebendy,  1  Vern.  350;  2  Chan.  Ca.  172,  S.  C,  which  Decree  of  Dismission  was 
attirmed  in  the  House  of  Lords  [sub  nom.  Radnor  v.  Vandebendy],  Show.  P.  G.  09,  70. 
(Free,  in  Chan.  05,  S.  C. — Lady  Radnor  and  Rotherham,  8.  C,  and  Decree,  which  was 
affirmed  in  Dom'  Proc'  14  April  1097;  Ibid.  G6.)  ■ 

4.  A  Term  was  raised  in  Black-acre,  in  Trust,  to  indemnify  A.  against  Incumbrances 
that  might  afl'ect  White-acre,  which  he  had  purchased  of  B.  the  Defendant ;  and  the 
Widow  of  the  Son  and  Heir  of  B.  brought  a  Writ  of  Dower  of  Black-acre  against  the 
Plaintiff,  who  was  an  Infant,  and  his  Guardian  had  let  her  take  Judgment  at  Law, 
without  setting  up  the  Term,  or  taking  any  Notice  of  it ;  and  the  Infant  brought  his 
Bill  to  be  relieved  against  the  Judgment ;  and  the  Court  held,  that  this  Case  was  the 
same  with  Lady  Radnor's ;  the  Term  being  created  to  indemnify  a  Purchaser,  must 
continue  so,  and  subject  to  that,  must  be  in  Trust  for  the  Heir  ;  and  there  is  no  Differ- 
ence where  the  Widow  is  Plaintiff  or  Defendant  ;  for  it  is  the  Want  of  Equity  excludes 
her  from  Relief.  Hil.  1700,  Wray  and  Williams,  2  Vern.  378,  S.  C.  but  no  Resolution. 
(Prec.  in  Chan.  151,  S.  C.  accordingly.  1  Will.  Rep.  137,  Hil.  1700,  Williams  and 
Wray,  says,  28  June  1700,  it  was  decreed  that  the  Trustee  produce  the  Trust  Deed, 
(fc.  And  at  a  Trial  at  Law  to  enable  the  Infant  to  recover  Possession,  and  that  the 
Widow  should  account  for  the  Profits  ;  that  21  March  1701,  upon  a  Rehearing,  and 
Time  taken  to  consider  of  it,  Wriglit,  Lord  Keeper,  affirmed  his  former  Decree  ;  but 
that  on  a  Bill  of  Review  brought  by  the  Widow,  liarcourt.  Lord  Keeper,  on  solemn 
Argument,  reversed  Lord  Wright's  Decree,  and  ordered  that  the  Widow  having  re- 
covered Dower  at  Law,  this  Trust-Term  should  not  stand  in  her  Way.  Hil.  1710; 
Ibid.  139.  The  Reporter  by  way  of  Note  says,  it  appeared  there  was  first  a  Demurrer 
put  in  to  this  Bill  of  Review,  which  being  over-ruled,  a  Decree  was  made  by  Consent, 
fixing  a  Sum  for  the  Arrears  of  Dower,  and  dehvering  up  the  Possession  to  the  Widow. 
Viile  the  Argument  of  Sir  Joseph  Jekyll,  Master  of  the  Rolls,  in  the  Case  of  Banks  and 
Sutton,  2  Will.  Rep.  700,  707.) 

(/n  Vern.  [047]  the  Report  contains  only  a  very  jejune  state  of  Jhe  Case,  without 
Arguments  or  Decision.) 
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5.  But  where  a  Widow  brought  her  Bill  to  be  relieved  against  a  Term  for  Years, 
assigned  in  Trust,  to  attend  the  Inheritance,  and  which  hud  been  set  up  by  the  Heir 
at  Law,  only  in  Bar  of  her  Title  ;  the  Master  of  the  Kolls  decreed  for  the  Widow,  and 
that  the  Term  should  not  stand  in  her  Way  (a) ;  though  it  was  objected,  that  it  was  the 
same  with  the  Purchaser,  who  had  Notice.  Mich.  1705,  Dudley  and  Dudley. — 8.  P. 
decreed  Pasc.  1710,  Higford  and  Iligford  (h).     {Free,  in  Chan.  241,  S.  C.) 

{a)  That  Tenant  by  Curtesy  shall  have  the  Aid  of  Equity  in  removing  a  Trust,  vide  2 
Vern.  324,  536,  585,  084.  (6)  Decreed  by  Lord  Harcourl,  Easier  1711,  and  not  in  1710, 
per  Jekyll.  Master  of  the  Rolls.     Vide  2  Vtill.  Rep.  707. 

G.  A  Dowress  may  redeem  a  Mortgage,  paying  her  Proportion  of  the  Mortgage- 
Money  ;  and  as  to  the  Rest,  she  may  hold  over  till  she  is  satisfied.  Decreed  Hil.  1700, 
Palmer  and  Dandy.  (S.  0.  bul  not  8.  P.  post.  201,  pi.  2 ;  Free,  in  Chan.  137 ;  2  £([.  Abr, 
383,  386 ;  Palmer  v.  Danby,  S.  C.  and  S.  P.) 

7.  If  the  Wife  joins  in  a  Mortgage,  and  levies  a  Fine,  with  an  Intent  to  bar  her 
Dower,  and  in  consideration  thereof  the  Husband  agrees  that  slie  shall  have  the  Equity 
of  Redemption  in  lieu  of  her  Dower ;  and  he  afterwards  mortgages  the  .same  Estate 
twice  more  ;  although  this  Agreement  be  fraudulent  against  the  subsequent  Mortgagees, 
so  as  to  intitle  the  Wife  to  the  whole  Equity  of  Redemption,  yet  she  shall  have  her 
Dower  if  she  survives  her  Husband,  and  shall  not  be  put  to  her  Writ  of  Dower  ;  because 
the  estate  may  be  so  conveyed  away  by  some  of  the  Mortgagees,  that  possibly  she  ma}' 
not  know  against  whom  to  bring  her  Writ  of  Dower.  Hil.  1684,  Dolin  and  Coltman, 
1   Vern.  294. 

[220]  8-  If  J-  ■^-  apprehensive  of  a  Charge  of  High  Treason,  makes  a  Conve\-ance 
of  his  Lands  to  his  Son,  and  afterwards  marries  a  second  Wife,  a  Court  of  Equitj'  will 
order  that  such  CJonveyance  be  not  made  use  of  to  hinder  such  second  Wife  of  her 
Dower.     [Robin.son  v.  Fletcher,]  3  Chan.  Rep.  94. 

9.  If  there  be  a  fraudulent  and  partial  Assignment  of  Dower  by  the  8herifl".  Equity 
will  relieve  against  it.     Uil.  1683,  Ilohy  and  lloby,  1  Vern.  218;  '1  Chan.  Ca.  100,  S.  C. 

(C)  Of  Jointures,  and  in  what  C.\.ses  a  Jointkess  sham,  be  more  favocred 
OR  restrained  in  equity  than  at  Law. 

*1.  A  Man,  upon  his  Marriage,  made  a  Settlement,  whereby  he  was  Tenant  for 
Life,  then  to  his  Wife  in  special  Tail,  of  Lands  of  £400  per  Ann.  Value,  with  Remainder 
to  the  right  Heirs  of  the  Husband;  the  Husband  and  Wife  joined  in  barring  this 
Settlement,  and  a  new  Settlement  was  made  in  this  Manner,  vis.  to  J.  S.  and  his  Heirs. 
in  Trust  as  to  Lands  of  £150  per.  Ann.  for  the  Wife,  and  the  Heirs  of  her  Body  ;  and 
for  Want  of  such  Issue  in  Trust  for  the  Husband  and  his  Heirs  ;  the  Husband  died 
witliout  Issue;  and  the  Wife  sufl'ered  a  Recovery,  and  devised  the  Lands  for  the 
Payment  of  her  Debts,  and  died  without  Issue;  on  a  Bill  brought  by  the  Heir 
of  the  Husband  against  the  Defendants  Creditors  of  the  Wife,  tlie  Question  was. 
whether  this  was  such  a  Jointure  made  on  the  Wife,  as  to  make  the  Recovery  a  For- 
feiture within  the  Statute  11  //.  7.  For  the  Defendants  it  was  objected,  that  a  Court 
of  Equity  ought  not  to  give  any  Assistance  because  the  Statute  makes  the  Recovery 
a  Forfeiture  of  her  Estate,  and  gives  a  Remedy  by  Way  of  Entry ;  and  in  this  Case 
she  has  only  a  Trust,  and  no  Estate  to  forfeit ;  it  was  likewise  urged,  that  tliis  Case 
was  out  of  "the  Words  and  Meaning  of  the  Statute ;  for  the  Limitation  here  is  to  the 
Wife  in  general  Tail ;  and  on  Failure  of  Issue  of  that  Marriage,  her  Issue  by  any  other 
Husband  would  have  had  the  Land,  and  might,  without  Doubt,  have  sufl'ered  a 
[221]  Recovery,  and  barred  the  Remainder  ;  and  the  Statute  only  intended  to  provide 
for  the  Issue  of  the  Husband,  whose  the  Lands  were  :  It  was  further  urged,  that  these 
Lands  could  not  be  said  the  Husliand's  ;  for  the  Wife,  by  parting  with  her  former 
Settlement,  which  was  £400  per  Ann.  for  this  of  £150  per  Ann.  was  a  Purchaser  of 
those  Lands  ;  and  if  the  Wife,  in  consideration  of  this  Settlement,  had  sold  lands  of 
Inheritance  of  her  own,  it  would  not  have  been  within  the  Statute.  On  the  other 
Side  it  was  said,  that  this  was  to  aid  a  Forfeiture ;  but  as  the  Statute  makes  the  suffer- 
ing a  Recovery  a  Forfeiture,  and  gives  an  Entry  to  the  Person  that  has  the  next  Estate, 
so  in  another  Place  it  makes  all  Recoveries  suffered  by  a  Jointress  void  :  and  upon 
that  Clause  it  is  proper  to  come  into  Equity,  to  have  an  Execution  of  the  Trust ;  and 
this  Case  is  within  the  Words  of  the' Statute,  for  the  Statute  says,  any  Estate  limited 
to  the  Wife,  oi-  to  her  Use;  and^this" Statute  vas  before  l;he  St^itute  //.  8  of  Uses,  at 
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wliif li  Time  a  Use  was  tlie  same  'Jliiiig  that  a  Trust  is  now  ;  next,  tlic  Statute  says, 
limited  for  Life,  or  in  'i'ail  :  now  a  pieneral  Tail  is  as  much  an  Intaii  as  a  sjiecial  One, 
and  as  mucli  within  the  Words  of  the  Statute,  and  the  Statute  intended  to  jjrovide 
for  the  J?emainder-maii  as  well  as  the  Issue.  The  Objection  of  lier  l)(^iiif,'  a  I'urchaser, 
is  quite  to  take  away  the  Statute,  for  so  is  every  Jointress  ;  and  if  she  had  kept  her 
former  Jointure,  that  had  been  under  the  same  Restrictions;  and  of  tlie  same  Opinion 
was  my  Lord  Keejier,  and  decreed  accordingly.     Trin.  1 700,  Symson  and  Turner. 

*2.  On  a  Motion  to  stay  a  Jointress,  Tenant  in  Tail  after  Possibility,  dr.  from 
committing  Waste;  the  Court  held,  that  she  being  a  Jointress  within  tlie  11  //.  7, 
ought  to  he  restrained,  being  Part  of  the  Inheritance,  wliich  by  the  Statute  she  is 
restrained  from  aliening,  and  therefore  granted  an  Injunction  against  wilful  Waste. 
nil.  1 701 ,  Cook  and  Viinford. 

.3.  If  A.  charges  Land  in  D.  with  a  Portion  for  a  Daughter  by  a  first  Venter,  and 
then  marries,  and  settles  Part  of  those  Lands  as  a  Jointure  on  a  second  Wife,  who 
has  no  Notice  of  the  Charge;  and  A.  believing  that  the  Portion  would  take  Place  of 
the  Jointure,  by  Will  gives  other  Lands  to  the  Wife  in  lieu  thereof;  and  the  Wife, 
by  Combination  with  the  Ilcir,  refuses  to  accept  of  the  Devise;  the  Daughter  shall 
hold  tlie  other  Lands  wliicli  descended  to  the  Heir,  till  satisfied  her  Portion.  Per 
North,  Lord  Keeper,  Ilil.  1683 ;'  Reeve  and  Reeve,  1  Vern.  2H).  (2  Vent.  3(53,  S.  G. 
andP.  Po4<.  335,c.  1.) 

4.  If  .4.  in  consi(ieration  of  a  Marriage-Portion,  articles  to  settle  a  Jointure,  and 
dies  before  the  Portion  paid,  or  Settlement  made ;  and  the  Wife  takes  out  Administra- 
tion to  liim,  and  so  becomes  intitled  to  the  Money,  and  then  brings  a  Bill  against  the 
Heir  of  the  Husband,  to  liave  the  Jointure  settled,  she  shall  have  no  Relief,  for  she 
is  not  intitled  to  the  Jointure  and  Money  too;  but  the  Pieporter  adds  a  Qucere;  for 
she  is  entitled  to  these  two  Demands  in  distinct  Capacities,  and  Debts  may  hereafter 
appear  to  exhaust  the  Assets  :  and  in  case  the  Husband  had  actually  received  the 
Portion,  and  it  had  been  in  his  Possession,  she  would  have  had  it  as  his  Administratrix. 
Trin.  1687,  Meredeth  and  Jones,  1.  Vern.  463. 

5.  But  if  /.  S.  before  Marriage,  articles  to  settle  a  Jointure  on  his  intended  Wife, 
and  the  Marriage  is  consummated ;  and  the  Husband  dies  before  any  Settlement 
made,  an  Execution  of  the  Articles  will  be  decreed  in  Equitv.  [Haynier  v.  Haymer,] 
2  Vent.  343. 

6.  If  J.  S.  gives  a  voluntary  Bond  after  Marriage  to  make  a  Jointure  to  his  Wife, 
and  he  makes  a  Jointure  accordingly,  and  the  Wife  gives  up  the  Bond,  and  the  Jointure 
is  evicted,  the  Jointure  shall  be  made  good  out  of  the  Personal  Estate,  there  being  no 
Creditors ;  for  the  Delivery  up  of  the  Bond  by  a  Feme  Covert  could  no  Way  bind  lier. 
JUL  1686,  Beard  and  Nuthall,  1  Vern.  427. 

7.  If  a  Man  covenants  to  settle  Lands  of  such  a  Value  as  a  Jointure,  and  tliis  Covenant 
is  omitted  in  the  Settlement,  yet  it  subsists  in  Equity ;  but  the  Value  of  the  Lands  is 
not  to  be  estimated  according  to  the  present  Value,  but  as  they  were  at  tlie  Time  of 
the  Jointure  settled,  unless  the  Covenant  be  so.  Hil.  1683,  Speake  and  Speake, 
1  Vern.  217. 

8.  If  there  be  a  Jointress,  and  a  Covenant  that  her  Jointure  shall  be  of  sucli  a 
yearly  Value,  and  it  falls  short ;  though  her  Estate  be  not  without  Impeachment  of 
Waste,  yet  she  may  commit  Waste,  so  far  as  to  make  up  the  Defect  of  the  Jointure, 
and  Equity  will  not  prohibit.  Mich.  1698,  Careiv  and  Carew  at  the  Rolls.  (S.  C. 
post.  400.) 

[222]  •'•  J-  S.  made  a  Settlement  on  his  eldest  Son  for  Life,  with  Remainder  to 
his  first  and  other  Sons  in  Tail,  Remainder  over,  with  Power  for  his  Son  to  appoint 
any  of  the  Lands  not  exceeding  £100  per  Ann.  to  any  Wife  he  should  afterwards 
marry,  for  a  Jointure  (tlie  Father  being  under  an  Apprehension  tliat  he  was  then 
married  to  a  Woman  wliich  the  Father  disliked,  and  had  no  Intention  his  Son  should 
provide  for) ;  the  Father  died,  and  the  Son  married  that  Woman  (though  there  was 
strong  presumptive  Proof  that  he  was  married  to  her  before)  and  after  Marriage  ap- 
pointed certain  Lands  to  Trustees,  in  trust  for  lier,  for  a  Jointure,  and  covenants, 
that  Lf  they  were  not  of  £100  per  Ann.  Value,  that  upon  Request  made  to  him,  any 
Time  during  his  Life,  he  would  make  them  up  so  much  out  of  other  Lands  in  Jiis 
Power ;  he  lived  several  Years,  and  no  Complaint  was  made,  that  the  Lands  were  not 
of  that  Value,  nor  Request  to  make  it  up,  and  died  without  Lssue.  On  a  Bill  brought 
by  the  Widow  to  have  the  Jointure  made  up  £100,  my  Lord  Keeper  said,  that  a 


1  EQ.  CA.  ABE.  223.  EVIDENCE,  WITNESSES,  AND  PKOOE  1005 

Provision  for  a  Wife  or  Children  w.as  not  to  be  considered  as  a  voluntary  Covenant, 
and  therefore  decreed  the  Deficiency  to  be  made  up,  notwithstanding  the  Circumstances 
of  the  Case,  and  her  Neglect  in  not  requesting  it  during  Coverture,  for  the  Laches 
of  a  Feme  cannot  be  imputed  to  her.  Hil.  1701,  Folhergil  and  Fotherfiil.  (2  Freem. 
25(i,  Trill.  1702,  S.  C.  says,  tjie  Plaintiff  was  relieved,  the  Husband  having  cove- 
nanted, that  in  case  these  Lands  were  not  sufficient  it  should  be  made  up  out  of  other 
Estates  which  he  had  a  Power  of,  although  he  was  only  Tenant  for  Life  of  them.) 

10.  If  A.  in  the  Life-time  of  his  first  Wife,  settles  Lands  to  the  Use  of  himself  for 
Life,  Remainder  to  his  first  and  other  Sons  in  Tail,  and  the  Wife  dies  without  Issue  ;  and 
A.  on  his  second  Marriage,  in  con.sideration  of  a  Portion  paid,  agrees  to  settle  Part  of 
the  Lands  as  a  .Tointure  on  his  second  Wife,  the  Court  will  set  a.side  the  first  Settle- 
ment, as  fraudulent  againist  the  Jointres.s,  who  is  a  Purcha.^er  for  valuable  Considera- 
tion.    [Douglasses.  Waad,]  1  Chan.  Oa.  100. 

11.  If  a  Feme  Covert  joins  with  her  Husband  in  a  Fine  and  Mortgage  of  her  Join- 
ture Lands,  there  results  a  Trust  for  her  when  the  Mortgage  is  paid,  to  have  the  Lands 
again.     [Broad  v.  Broad,]  2  Chan.  Ca.  IGl. 

12.  So  if  a  Feme  Covert  joins  with  her  Husband  in  a  Mortgage  of  her  Jointure 
Lands,  she  may  redeem  ;  and  if  she  pays  more  than  the  third  Part  of  the  Principal 
Money,  her  Executor  shall  hold  the  Lands  till  reimbursed.     2  Chan.  Ca. 

13.  So  if  a  Jointure  is  made  of  Lands  which  are  mortgaged,  the  Wife  may  redeem, 
and  her  Executor  shall  hold  over  till  repaid  with  Interest.  [Bertuc  i:  Stile,J  1  Chan. 
Ca.  271 ;  [Haymer  v.  Haymer,]  2  Vent.  343,  S.  P.  decreed.      • 

14.  If  the  Heir  brings  a  Bill  against  a  Jointress  to  discover  Deeds  and  Writings, 
li^  is  not  entitled  to  see  them,  unless  he  confirms  the  Wife's  Jointure,  though  the 
Jointure  was  made  after  Marriage.     Toviers  v.  Davys,  1  Vern.  479.     {Ante  167,  ji.  3.) 

15.  So  if  a  Bill  is  preferred  against  a  Jointress  to  answer,  whether  her  Husband 
had  any  other  Title  than  as  Assignee  of  a  Mortgage,  and  she  denies  that  she  had  any 
Notice  of  this  Mortgage,  and  says,  that  her  Husband  told  her  that  he  was  in  by  Descent ; 
she  shall  not  be  obliged  to  answer,  whether  Jier  Husband  had  any  other  Title  than  as 
A-ssignee  of  the  Mortgagee.     Mich.  171.5,  Stephens  and  Quale,  2  Vern.  701. 


[223]  CAP.  XXVIII. 
Evidence,  WiTNissEs,  and  Proof. 


(A)  Of  the  Sufficiency  and  Disability  of  a  Witness. 

(B)  What  will  be  admitted  as  Evidence,  and  will  amount  to  sufficient  Proof. 

(C)  Where  parol  or  collateral  Evidence  will  be  admitted  to  explain,  confirm,  or  contra- 

dict what  appears  on  the  Face  of  a  Deed  or  Will. 

(D)  Of  examining  Witnesses,  exhibiting  Interrogatories,  publishing  and  suppressing 

their  Depositions. 

(E)  Of  examining  Witne.sses  de  bene  esse,  and  establishing  their  Testimony  in  ]>cr- 

petitam  rei  memoriam. 

(A)  Of  THE  Sufficiency  and  Disability  of  a  Witness. 

1.  A.  exhibited  a  Bill  to  be  relieved  touching  an  Annuity  charged  on  the  Estate 
of  the  Defendant's  Wife,  and  examined  his  Brother  as  a  Witness  for  him,  who  had  a  like 
Annuity  charged  on  the  Estate  by  the  same  Deed  ;  and  though  it  \vas  urged,  that  he 
had  Satisfaction  made  to  him  in  lieu  of  it,  and  had  released  his  Eight  ;  yet  it  not  appear- 
ing by  any  Proof  in  the  Cau.se,  the  Court  put  off  the  Hearing,  and  gave  the  Plaint ift' 
ljil)erty  to  examine  Witnesses,  to  prove  that  the  Brother  had  rele;ised  the  Aniniity 
beforehe  was  examined  as  a  Witness  in  the  Cau.se.  Trin.  1700,  Culjieprr  and  Fairfax. 
2  Vern.  375. 

2.  A  Witness  was  examined  whilst  she  was  interested,  before  the  Hearing  :  and 
the  Cause  being  heard,  and  decreed  to  an  Account,  she  was  re-examined  after  the  Hear- 
ing, before  the  Master  on  the  Account,  having  first  i-eleased  her  Interest ;  and  it  was 
objected  that  she  ought  not  to  be  read,  for  having  been  examined  whilst  interested, 
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[224]  ;"'J  I'C"  Depositions  published,  she  was  thereby  engaged,  and  ahnost  under  a 
Necessity  of  standing  to  what  slie  Iiad  before  sworn,  and  could  not  be  free  to  retract 
or  contradict  it  ;  but  the  Lord  Keeper  over-ruled  the  Objection.  Mich.  1704,  Calloio 
and  Mime,  2  Vern.  472.  {Prec.  in  Chan.  234,  S.  C.  under  the  Name  of  Callow  and 
Mince.) 

3.  If  a  Bankrupt  has  assigned  and  released  all  his  Estate  and  Right  to  the  Assignees, 
he  may  be  examined  as  a  Witness  for  them.  [Phillips  r.  Willcox,J  2  Vern.  G37.  Per 
Curiam  :  A  Legatee  of  a  small  Legacy,  as  5s.  to  a  private  Penson,  or  £5  to  a  Nobleman, 
may  lie  a  Witness  for  the  Will.  [Sutton  Coldfielci  r.  Wilson,]  1  Vern.  254.  {Vide 
25  G.  2,  c.  6.) 

4.  Upon  an  apjjeal  from  the  Rolls,  it  was  objected  to  the  Evidence  of  one  Xorris, 
as  a  Witness  examined  in  the  Cause,  and  read  at  the  Hearing  at  the  Rolls,  that  since 
that  Hearing,  in  Answer  to  a  Bill  exhibited  against  him,  he  had  confes.sed,  that  on  tlie 
Day  on  which  he  was  examined  as  a  Witness,  he  took  a  Bond  of  the  Plaintiff',  that  if 
the  PlaintifT  recovered  the  Estate  in  Question,  he  would  convey  Part  of  it  to  the  said 
Xorris  ;  and  per  Lord  Keeper,  Holt,  Ch.  Just.,  and  Poivel,  Just.,  this  Answer  must  be 
read  to  take  off'  his  Evidence  as  a  Party  interested.  Mich.  1 704,  Xeedham  and  Smith, 
2  Vern.  4(j.3,  4('i4.  And  per  Lord  Keeper,  though  a  Witness  is  examined  an  Hour 
together  at  Law,  if  in  any  Part  of  his  Evidence  it  appears  that  he  was  a  Party  interested, 
the  Court  will  direct  the  Jury,  that  he  is  no  Witness,  nor  any  Regard  to  be  had  to  his 
Evidence. 

5.  Several  Persons  were  examined  as  Witnesses  no  W^ays  concerned  in  Interest, 
and  the  Cause  heard,  and  Issues  directed  to  be  tried,  but  the  Trials  were  not  carried 
on,  and  the  Cause  slept  many  Years,  and  after  abated ;  and  then  those  Persons  wljo 
liad  been  examined  as  Witnesses,  became  Heirs  at  Law,  and  thereby  interested  in  the 
Matter ;  the  Cause  was  revived  and  reheard,  and  the  same  Issues  directed  to  be  tried  ; 
and  the  Persons  who  had  been  so  examined  (being  now  Plaintiff's)  prayed  to  have  an 
Order,  that  their  Depositions  taken  when  they  were  disinterested,  might  be  read  as 
Evidence  at  Law  for  themselves  ;  and  my  Lord  Keeper  orileretl  it  accordingly  :  and 
likened  it  to  the  Case,  where  one  who  is  the  only,  or  only  surviving  Witness  to  a  Deed 
becomes  afterwards  the  Party  interested,  his  Hand  may  be  proved  at  Law  ;  so  if  a 
Witness  to  a  Deed  becomes  blind.  Then  the  Cause  proceeded  to  Trial  at  Bar  in  C.  B. 
where  the  whole  Court  held  these  Depositions  could  not  be  read  without  Consent, 
the  Parties  being  living;  but  the  Defendant  consented,  and  had  a  Verdict  for  him  ; 
and  the  Plaintiff  obtained  a  new  Trial,  and  then  would  have  had  the  same  Order  ;  but 
my  Lord  Keeper  said,  since  the  Judges  had  resolved  otherwise,  he  could  not  take  upon 
him  to  make  that  Evidence  which  was  not,  and  therefore  onlj^  ordered  they  should 
be  read  in  Evidence,  as  by  Law  thev  might.  Trin.  1702,  Holcroft  and  Smith. 
(2  Freem.  259,  S.  C.  .but  not  S.  P.     Vide  Eq.  Ca.  Abr.  Pt.  2  [413].) 

(■).  But  where  one  was  examined  as  a  Witness  when  disinterested,  and  afterwards 
became  intitled  to  tlie  Estate  in  Question,  the  Cotirt  of  Chancery  allowed  his  Depositions 
to  he  read,  ride  [Gosse  r  Tracy]  2  Vern.  G99,  and  there  said,  that  the  Reason  why  the 
Deposition  of  a  Witness,  taken  whilst  unconcerned  in  Interest,  could  not  be  made  Use 
of  at  Law,  was  founded  on  that  Rule  of  Law.  ri:.  that  where  the  Witness  is  living, 
and  might  be  produced  at  the  Trial,  the  Deposition  of  such  Witness  shall  not  be  read. 

[225]  "■  A  Co-I'laintiff,  though  but  a  Trustee,  cannot  be  examined  as  a  Witness 
for  the  otlier  Plaintiff'.  [Phillips  r.  Bucks,]  1  Vern.  230.  But  one  Defendant  may  be 
examined  as  a  Witness  for  another.     [Windham  v.  Richardson,]  2  Chan.  Ca.  214,  S.  P. 

{Vide  the  Case  of  the  Mayor  and  Aldermen  of  Colchester,  En.  Ca.  Abr.  Part  2,  1  P. 
Wm^.  595,  8.  C.) 

8.  Plaintiffs  cannot  examine  each  other  as  Witnesses  in  the  Cause,  because,  if  the 
Cause  miscarries,  the  Plaintiffs  will  be  liable  to  Costs,  and  therefore  their  Swearing  is 
to  exempt  themselves;  and  it  is  their  own  Choice  that  they  are  made  Plaintiffs,  for 
without  their  Consent  they  could  not ;  but  Defendants  are  forced  into  the  Cause  ; 
and  if  tlieir  being  made  Parties  should  absolutely  invalidate  their  Testimony,  it  would 
be  in  the  Power  of  any  one  who  had  a  Mind  to  oppress  another,  to  deprivehim  of  his 
Defence,  by  making  the  most  material  Witnesses  Defendants  in  the  Suit  ;  and  there- 
fore any  of  the  Defendants  to  a  Suit  may  be  examined  as  Witnesses,  saving  just  Ex- 
ceptions to  their  Credit,  dc.  Mich.  1715,  Casei/  and  Beachfield.  agreed  per  Curiam 
in  Can'.  {Prec.  in  Chan.  411,  S.  C.  Gilb.  Eq.  Rep.  98,  S.  C.  in  totidem  verbis  with  Prec. 
in  Chan.) 
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9.  A  Commissioner  may  be  a  Witness,  but  he  ought  to  be  examined  before  any 
other  Witness.     [Bright  v.  Woodward.]  1  Vern.  3G9. 

10.  In  a  Suit  to  set  aside  a  hard  Award,  the  Arbitrator  or  Umpire,  who  made  the 
Award,  may  be  examined  as  a  Witness.     Vide  Broicn  v.  Brown,  1  Vern.  1-59. 

11.  A  Bond  of  £400  Penaky  was  entered  into;  and  the  Question  was,  whether  it 

was  for  the  Benefit  of  the  Corporation  of or  for  the  Defendant ;  and  the  Witnesses 

for  the  Plaintifi's  being  all  Members  of  the  Corporation,  it  was  objected,  that  they  could 
not  be  read,  they  swearing  for  their  own  Benefit ;  wliich  Exception  was  allowed  ;  but 
it  appearing  that  the  Defendant  had  cross-examined  some  of  the  Plaintifi's  Witnesses, 
not  only  to  Questions  barely  whether  they  were  of  the  Corporation,  or  not,  but  to  other 
Questions,  which  tended  to  the  Merits  of  the  Cause  ;  the  Lord  Keeper  declared,  that 
made  them  good  Witnesses,  though  they  were  Members  of  the  Corixiration  ;  and  upon 
their  Evidence  it  was  decreed  for  the  PlaintifTs.  Mich.  1684,  the  Corporation  of  Sullmi 
Coldfield  and  Wilson,  1  Vern.  254.  And  per  Lord  Keeper,  a  Corjwration  ought  to 
have  a  Town-Clerk  and  Under-clerks,  that  are  not  Freemen,  that  they  may  be  com- 
petent Witnesses,  upon  Occasion  ;  and  he  said  that  he  thought  it  very  hard  in  the  Case 
of  the  Water-bailage  of  London,  that  no  one  Freeman  of  the  City,  though  it  was  not  6f/. 
Concern  to  him,  could  be  admitted  as  a  Witness.  But  there  indeed  the  Fee  was  in 
Question  ;  and  here  being  only  a  hare  Sum  of  £200  in  dispute,  he  thought  that  not  con- 
siderable enough  to  take  off  a  Man's  Testimony. 

12.  The  Suit  being  touching  the  Loss  and  Misapplication  of  a  Sum  of  Money  given 
for  the  Benefit  of  the  Parishioners,  the  Question  was,  whether  any  Inhabitant  of  the 
Parish  ought  to  be  admitted  as  a  Witness.  For  the  Plaintiff  it  was  insisted,  that  the 
Interest  was  so  minute  and  inconsiderable,  that  it  could  not  be  presumed  to  influence 
the  Witness,  or  bias  him  in  his  Evidence  ;  but  per  Curiam,  the  Cases  where  the  Party 
was  concerned  in  Interest,  though  never  so  small,  have  always  prevailed ;  and  it  was 
so  resolved,  upon  great  Debate,  in  the  Case  of  the  City  of  London,  concerning  the 
Water-Bailifi'.  Pasc.  1094,  Bodswell  and  Nott,  2  Vern.  317.  {Vide  the  Case  of  The 
Attorney  General  and  Wyburgh  &  al',  Eq.  Ca.  Abr.  Part  2,  S.  P.  397.) 

But  Parishioners  may  prove  a  Devise  to  the  Use  of  the  Poor  of  the  Parish  for  ever. 
Vide  Townshend  v.  Row,  2  Sid.  109,  cit.  Burr.  Mansf.  421. 

13.  If  an  Executrix  to  a  first  Husband  marries  a  second,  and  a  Bill  is  exhibited 
against  them  to  discover  a  Trust,  and  they  in  their  Answers  disagree  in  the  ilatter, 
tlie  Wife  confessing  what  the  Husband  denies,  and  wliat  the  Plaintiff  can  prove  only 
by  one  Witness,  the  Plaintiff  can  have  no  Relief ;  for  one  Witness  is  not  suf-[226]ficient 
against  the  Husbands  Answer ;  and  the  Wife's  Confession  will  not  avail,  for  she  can 
be  no  Witness  against  the  Husband.    [Anonymous,]  2  Chan.  Ca.  39. 

*  14.  So  where  the  Plaintiffs,  who  were  Infants,  and  the  Children  of  the  Defendant's 
Wife  by  a  former  Husband,  exhibited  a  Bill  to  have  an  Account  of  the  Estate  left  them 
by  their  Father,  and  of  the  Produce  thereof :  and  upon  the  Hearing  it  was  referred 
to  an  Account,  and  the  Defendant  and  his  Wife  were  to  be  examined  on  Interrogatories, 
for  Discovery  of  the  Estate  ;  the  Wife  being  at  Variance  with  her  Husband,  and  living 
apart  from  liim,  on  her  Examination  made  the  Estate  of  the  Plaintiffs  (who  were 
her  Children)  as  great  as  she  could,  thereu]ion  to  fix  a  Charge  upon  the  Husband  : 
the  Plaintiffs,  upon  a  Petition  to  the  Master  of  the  Rolls,  obtained  an  Order  to  examine 
the  Wife  as  a  Witness  against  the  Husband  de  bene  esse:  and  the  Master,  upon  her 
Endence  had  charged  the  Husband  with  several  Sums  of  Money,  as  Interest  and  Pro- 
duce of  the  Infant's  Estate;  but  upon  Exceptions  to  the  Report,  the  Lord  Chancellor 
disallowed  her  Evidence,  and  declared  the  Wife  could  not  be  a  ^^'itness  against  her 
Husband.     Trin.  1G88,  Cole  and  Gray,  2  Vern.  79. 

*  15.  The  Plaintiff  was  Servant  to  the  Defendant's  Wife  Mrs.  Balduin.  and  liad 
in  several  Ser\nces  saved  about  £50,  the  Defendant  and  his  Wife  ha\Hng  some  Time 
lived  separate.  The  Wife  passed  for  a  ^\■idow,  and  the  PlaintilT  knew  nothing  of  her 
being  married  ;  Application  was  made  to  .Mrs.  Balduin  by  one  Bussey  (who  was  like- 
wise a  Defendant),  to  borrow  £100  on  a  Mortgage ;  Mrs.  Baldunn  told  liim,  she  could 
only  let  him  have  £50  of  her  own  .Money,  but  that  she  could  get  the  other  £50  of  a 
young  Woman ;  accordingly,  soon  after,  she  acquaints  Bussey  that  she  liad  got  the 
£  100.  and  directed  the  Mortgage  to  be  made  to  herself  by  the  Name  of  Plrahill.  that 
being  her  maiden  Name,  though  she  sometimes  went  by  the  Name  of  Balduin.  and 
at  other  Times  by  the  Name  of  Tuite.  having  been  the  Widow  of  one  Tuite  :  the  Mort- 
gage was  made  accordingly ;  and  some  Time  after  she  gave  the  Plaintiff  a  Bond  of 
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the  Penalty  of  £100  for  Payment  of  £50  and  Interest,  .ind  this  slic  gave  by  the  Name 
of  Tuite  :  Bussey  made  several  Payments  of  Interest  to  Mrs.  Baldwin,  and  knew  nothing 
of  her  Marriage  neither  ;  afterwards  Mr.  Baldwin,  having  Notice  of  the  Mortgage. 
gets  tliat,  and  all  the  Writings  relating  to  it,  into  his  Custody,  and  some  Time  after 
Mrs.  Baliluin  obtained  a  Sentence  of  Divorce  from  her  Husband,  ui)on  Pretence  of 
ill  Usage  ;  and  on  Discovery  of  the  Marriage,  the  Bill  was  brought  against  the  Husband 
and  Wife,  and  Biissei/.  to  cliarge  this  £50  either  on  the  Mortgage,  or  upon  the  Person 
of  the  Husband;  the  Wife  put  in  a  separate  Answer,  [227]  wherein  she  (hsclosedall 
the  Matter  as  above-mentioned  ;  Bussey  by  his  Answer  confessed  what  is  before  set 
forth,  and  moreover,  that  Mrs.  Baldwin  had  told  him  lately,  that  the  Plaintiff  was 
the  young  Woman  she  meant,  and  of  whom  she  had  the  £50.  The  Husband, 
by  his  Answer,  insisted  upon  his  Title  by  Law  to  this  Mortgage,  and  £100,  and  denied 
to  his  Knowledge,  that  £50  or  any  Part  of  it  was  the  I'laintilf's  Money,  and  said,  he 
believed  this  Suit  to  be  set  on  Foot,  on  Contrivance  between  the  PlaintilV  and  his  Wife, 
to  get  so  much  Money  out  of  him  ;  the  Plaintill'  examined,  by  Order  of  Court,  Bussey 
as  a  Witness,  and  his  Deposition  was  in  Effect  the  same  as  his  Answer,  which  in  Truth 
was  nothing  more  tliaii  an  Account  of  what  he  had  beard  the  Wife  say  on  this  Occasion, 
so  that  the  whole  Evidence  was  in  Effect  the  Wife's  ;  and  whether  that  should  be 
allowed  in  this  ("ase  was  the  principal  Question  :  The  Court  agreed  clearly,  that  the 
Wife  shall  never  be  admitted  by  an  Answer,  or  otherwise,  as  Evidence  to  charge  her 
Husband ;  as  where  a  Man  marries  a  Widow  E.vecutrix,  dr.,  her  E\adence  shall  not  be 
allowed  to  charge  her  second  Husband  with  more  than  she  can  prove  to  have  actually 
come  to  her  Hands.  But  the  Master  of  the  Polls  said,  this  was  perfectly  a  new  Case  ; 
for  here  she  transacted  this  Affair  with  Bussey  and  the  Plaintiff  as  a  Feme  Sole,  and 
neither  of  them  knew  or  had  Notice  of  the  Marriage  ;  and  the  Husband  himself,  as 
was  proved  in  the  C'ause,  on  some  other  Occasions,  had  given  in  to  the  Concealment 
of  the  Marriage  ;  and  therefore  the  Court  did  allow  of  her  Evidence,  as  it  was  supported 
by  what  Bussey  said  ;  and  thought,  upon  the  whole,  the  Evidence  of  the  Wife  sufficient 
to  prove  £50,  Part  of  this  Money,  to  be  the  Plaintiff's,  not  considered  as  a  Wife,  but 
as  she  transacted  and  apj)eared  throughout  as  a  Feme  Sole,  and  therefore  decreed 
the  Plaintiif  the  £50  with  Costs.     Hil.  171'.),  Butter  and  IMdu-'m. 

[Commented  on  and  distinguished,  Le  Texier  v.  The  Maryravine  of  Anspach,  1808, 
15  Ves.  junr.  Kia.J 

(B)  What  will  ise  .\DMirrED  as  Evidence,  and  wll  amount  to  sufficient  Proof. 

1.  A  Bill  in  another  Cause  is  not  to  be  read  as  Evidence  against  the  Plaintiff  named 
in  it,  unless  it  be  proved,  that  it  was  exhibited  with  his  Privity,  for  any  one  may  file 
a  Bill  in  another's  Name.     17  Car.  2  [1665-6fi],  Wollett  and  Roberts,  1  Chan.  Ca.  64. 

2.  The  Depositions  of  Witnesses  taken  in  a  Cause,  which  was  heard  thirty  Years 
before,  were  ordered  to  be  made  Use  of,  the  same  Matters  being  then  under  Examina- 
tion as  at  present ;  and  the  Plaintiff's  Title  not  then  appearing,  and  tlie  Witnesses 
being  since  dead,  though  none  of  the  present  Parties  were  Parties  to  the  foiinei-  Suit, 
except  the  Tertenants.  Pasch.  18  Car.  2  [1(3GG],  Tericit  and  Gresham,  1  Chan.  Ca. 
73.     (2  Freem.  184,  S.  C.  says,  it  was  so  ordered  upon  a  long  Debate.) 

3.  The  Defendant's  Counsel  moved,  that  they  might  be  at  Liberty  to  read  De- 
positions in  this  Cause,  which  were  taken  in  a  Caiise  where  the  Plaintiff's  Father  was 
a  Party  to  the  Suit,  being  in  all  Matters  the  same  :  but  on  the  other  Side  it  was  objected, 
that  the  now  Plaintiff  not  claiming  as  Heir,  and  his  Father  being  only  Tenant  for  Life, 
those  Dejiositions  could  not  be  read  against  liim  ;  and  upon  long  Debate,  the  Defendant 
had  only  the  common  Order,  for  Leave  to  read  those  Depositions  at  the  Hearing,  saving 
just  Exceptions.  Mich.  1680,  Coke  and  Fountain,  1  Vern.  413.  And  it  was  said 
to  be  a  common  Case,  that  where  one  Legatee  has  brought  his  Bill  against  an  Exe- 
cutor, and  proved  Assets  ;  and  afterwards  -another  Legatee  brings  his  Bill ;  that  he 
should  have  the  Benefit  of  the  Depositions  in  the  former  Suit,  thougli  he  was  not 
Party  to  it. 

4.  So  where  J.  S.  devised  his  Real  Estate  for  the  Payment  of  his  Debts,  and  the 
Surplus  to  the  Pliiintilfs,  and  the  Creditors  exhibited  a  Bill  again.st  one  J.  N.  and  made 
the  PlaintifTs  Parties,  to  set  aside  some  Conveyances  obtained  by  him,  by  Fraud 
from  the  Testator,  and  had  a  Decree  to  that  Purpose  ;  afterwards  tihe  Plaintiffs,  who 
were  intitled  to  the  Surplus,  exhibited  a  Bill  likewise  against  /.  N.  relating  to  the 
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said  Fraud  :  and  it  was  held,  tliat  there  being  the  same  Question  in  botli  Causes,  and 
J.  iV.'s  Defence  being  the  same,  the  Depositions  in  the  former  Cause  should  be  read 
against  him.  [228]  Mich.  1703,  NevilL  and  Johnson,  2  Vern.  447.  Tliat  a  Man's 
.\nswer  in  the  Spiritual  Court,  or  voluntary  Oath  before  a  Justice  of  the  Peace,  may 
be  reiid  against  him  in  Chancery,  by  Order,  vide  [Mildmay  v.  Mildniay]  1  Vern.  .53. 

*  5.  The  Defendant,  on  presenting  the  Plaintift'  to  a  Li«ng,  took  a  Bond  from 
him  to  resign,  and  after  put  it  in  Suit,  and  recovered,  and  levied  f  1)8,  and  the  Plaintiff's 
Bill  was  for  Relief  ;  the  Defendant  did  not  by  Answer  pretend  any  Misbehaviour ; 
yet  examined  to  several  Misbehaviours  ;  and  it  was  urged  that  these  Depositions  could 
not  be  read,  because  those  Misbehaviours  were  not  in  Issue  ;  and  so  inchned  my  Lord 
Keeper  ;  but  after  allowed  them  to  be  read,  and  founded  his  Decree  on  them.  Hit. 
1 70"2,  Hoilc/son  and  Thornton. 

G.  The  Defendant  having  obtained  a  Bill  of  Sale  of  Goods,  and  likewise  a  Note 
from  his  brother,  a  little  before  his  Death,  for  Payment  of  £.300,  the  Plaintiff  insisted 
tliose  were  voluntarily  given,  and  for  a  Colour  only  ;  and  that  underneath  the  Note, 
the  Defendant  had  subscribed  an  .Acknowledgment,  that  no  Debt  was  due  to  him  ; 
tlie  Defendant  by  Answer  swore  his  Debt,  and  denied  that  there  was  any  such 
Defeasance  or  Acknowledgment  ;  it  appeared  upon  the  Proof,  that  the  Defendant 
deposited  the  two  Instruments  he  had  so  obtained  in  the  Hands  of  A.  B.  his  Sister,  and 
afterwards  wrote  to  her  to  send  him  the  two  Instruments  by  a  special  Messenger  sent 
for  that  Purpose,  and  that  she  should  not  let  any  Body  see  them  ;  liis  Sister  sent  them, 
but  sat  up  all  Night  to  take  Copies  of  them,  as  she  declared  in  her  Life-time  (being 
dead  before  the  Commencement  of  the  Suit) ;  and  upon  producing  the  Copies  so  taken 
by  the  said  A.  B.  there  appeared  to  be  such  Acknowledgment  under-wTote.  that  there 
was  no  real  Debt :  and  upon  inspecting  the  Instruments  produced  by  the  Plaintiff 
upon  stamp'd  Paper,  it  appeared  that  the  Bottom  was  torn  off  ;  and  my  Lord  Chancellor 
allowed  the  Copies  to  be  read,  being  the  Hand-writing  of  A.  B.,  although  not  proved 
to  be  true  Copies.     Ilil.  1707,  Win7ie  and  Loi/d,  2  Vern.  G03. 

7.  A  Deed  to  lead  the  Uses  of  a  Fine  was  inrolled  for  safe  Custody  only,  and  a  Copy 
from  the  Inrolment  being  offered  in  Evidence,  it  was  objected,  that  it  was  no  Evidence, 
being  inrolled  for  safe  Custody  only;  nor  is  the  Inrolment  itself,  without  particular 
Circumstances  to  support  it,  as  pro\nng  the  original  Deed  was  in  the  Defendant's 
Custody  or  Power,  or  accidentally  lost,  dx.,  and  of  that  Opinion  was  the  Master  of  the 
Rolls,  who  said,  that  in  case  of  an  Inrolment  for  safe  Custody,  the  Deed  may  be  said 
to  be  recorded  ;  but  where  a  Bargain  and  Sale  is  inrolled  pursuant  to  the  Statute, 
the  Inrolment  is  a  Record,  so  that  a  Copy  of  it  may  be  read  in  Evidence.  Mich. 
1704.  Combes  and  Spencer.  2  Vern.  471.  The  Reporter  adds  a  Note,  that  afterwards, 
upon  a  Rehearing,  an  Issue  at  Law  was  directed,  whether  such  Deed  of  Uses  was  ex- 
ecuted :  and.  upon  the  Trial  a  Copy  of  the  Deed  was  allowed  to  be  read,  and  a  Verdict 
for  the  Deed.     2  Vern.  .591,  S.  C.  " 

8.  The  Defendant  having  suppressed  a  Marriage-Settlement,  by  which  a  Remainder 
in  Tail  Male  was  limited  to  the  Plaintifl's  Father,  and  all  the  prior  Estates  spent ;  upon 
Proof  made  that  the  Settlement  came  to  the  Defendants  Hand,  and  that  he  had  con- 
fessed it  in  an  Answer  to  a  former  Bill,  though  now  he  denied  it :  the  Master  [229]  of 
the  Rolls  decreed  the  Plaintiff  should  hold  and  enjoy  the  Estate;  and  this  Decree 
was  confirmed  by  my  Lord  Keeper.  2  Vern.  380.  Vide  1  Vern.  452,  ^^'ardovr  v. 
Berisford. 

9.  A  Bill  was  exhibited  touching  the  Plaintiff's  Jointure,  which  the  Bill  charged 
was,  by  parol  Agreement,  made  on  the  Ahirriage,  agreed  to  be  £400  per  Annum ; 
the  Defendant  pleaded,  that  after  all  Treaties  and  Agreements  touching  the  Marriage- 
Settlement,  a  Jointure  was  actually  settled  and  accepted,  and  the  Marriage  thereupon 
had  eighteen  Years  before.  And  ])er  Lord  Chancellor,  the  Jointure  Deed  is  an  Evidence, 
that  all  the  precedent  Treaties  and  Agreements  were  resolved  into  that  :  but  ordered 
the  Defendants  to  answer,  and  s;ived  the  Benefit  of  the  Plea  to  the  Hearing.  Bellasi.'^ 
v.  Benson,  1  Vern.  3fi9. 

10.  The  Plaintiff  having  lent  J.  S.  £C.OO  on  a  MortgiJge.  and  afterwards  discovering 
that  the  Estatewas  pre-mort gaged  to  the  Defendant. got  in  an  old  satisfied  Incumbrance, 
and  brought  his  Bill  to  compel  the  Defen<lant  to  redeem,  or  be  foreclosed  ;  and 
it  was  objected,  that  the  PlaintilT,  in  this  Case  (as  between  him  and  the  Defendant, 
who  was  a  Purchaser),  ought  to  have  ])rovcd  the  actual  lending  and  Payment  of  the 
Cousideration-Money ;  and  the  producing  the  Deed  or  an  Acquittance  was  not  suffi- 
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cient ;  but  the  Court  held  it  well  enough,  and  that  the  producing  the  Deed  or  Acquit- 
tance was  sufficient  Evidence.  Mich.  1G92,  The  Lord  Chief  Justice  Holt  and  Mill. 
2  Vern.  279.  Vide  [Hall  r.  Dench]  1  Vern.  330,  where  by  Sir  John  Churchill,  Master  of 
the  Rolls,  there  are  four  Things  favoured  in  Equity,  riz.  Livery,  Attornment,  Assent 
to  a  Legacy,  and  the  new  Publication  of  a  Will,  and  in  either  of  these  Cases  a  slender 
Evidence  will  serve  the  Turn. 

11.  Some  ftiilif!s,  who  had  served  an  Execution  in  Breach  of  an  Injunction,  find 
Money  hid  in  the  House,  and  carry  it  away  ;  and  the  Party  at  whose  Suit  the  Execution 
was  taken  out,  was  ordered  to  make  satisfaction,  who  complained  of  this  Order  as 
unjust,  saying  that  the  Parties  should  be  admitted  to  purge  themselves  by  Oath,  and 
that  the  Plaiiitilf  should  not  be  admitted  to  be  Judge  of  his  own  Damages  ;  but  my 
Lord  Keeper  confirmed  the  Order,  and  said,  that  a  Man  who  had  stolen,  would  not 
stick  to  forswear  it  ;  and  that  therefore,  in  (Jdium  Spoliator  is,  the  Oath  of  the  Party 
injiu-ed  should  be  a  good  Charge  on  liim  who  did  the  Wrong.  Childerns  v.  Saxby, 
1  Vern.  207.     Vide  Vern.  308. 

12.  If  there  be  but  one  Witness  against  the  Defendant's  Answer,  the  Plaintiff 
cannot  have  a  Decree,  it  being  Oath  against  Oath.  Pasch.  1683,  Alain  and  Jourdon, 
1  Vern.  IGl.    [Montague  v.  Bath,]  3  Chan.  Ca.  123,  S.  P. 

But  Semb.  that  llie  Testimony  of  one  Witness,  corroborated  by  Circumstances,  though 
contradictory  to  the  Defendant's  Ansvjer,  is  sufficient  Ground  for  a  Decree.  Pember 
v.  Mathers,  1  Bro.  Chan.  Ca.  52. 

13.  The  Defendant  denied  Notice  of  the  PlaintiS's  Title,  the  Plaintiff  proved  it 
b}'  one  Witness,  which  by  the  Usage  of  this  Court,  is  not  sufficient  to  ground  a  Decree 
for  the  Plaintiff,  being  Oath  against  Oath  ;  but  the  Course  has  been  to  direct  a  Trial 
at  Law  ;  but  in  this  Case  my  Lord  Keeper  said,  he  did  not  see  the  Difference  between 
doing  it  per  Plura  and  per  Pauciora  ;  for  to  send  it  to  law  to  be  tried,  where  the  Jury 
will  certainly  find  it  on  the  Testimony  of  one  Witness,  and  then  decreeing  it  on  that 
Verdict,  is  the  same  Thing  as  decreeing  on  one  Witness,  without  trying  it  at  all,  and 
therefore  directed  it  to  be  tried;  but  that  the  Plaintiff  should  admit  the  Defendant's 
Answer  to  be  read  at  the  Trial,  not  as  Evidence,  for  that  he  said  it  could  not  be,  nor 
should  they  admit  it  to  be  true  ;  but  to  be  sworn,  so  that  the  Defendant  might  have 
the  Benefit  [230]  '-'^  ''is  Oath  at  Law,  as  in  this  Court,  if  it  would  weigh  any  Thing  with 
the  Jury.    Pasch.  1 706,  Ibbotson  and  Rhodes.     Vide  2  Vern.  554,  S.  C. 

(C)  Where  Parol  or  Collateral  Evidence  will  be  Admitted  to  Explain,  Con- 
firm OR  Contradict  what  Appears  on  the  Face  of  a  Deed  or  Will. 

1.  The  Earl  of  Gainsborough  made  his  Will,  and  thereby  devised  several  Legacies, 
and  charged  his  Keal  Estate  with  the  Payment  of  them  and  his  Debts,  and  devised 
his  Estate  so  charged  to  the  Defendant  his  Nephew,  and  made  the  Plaintiff  his  Wife 
Executrix  ;  and  the  Bill  was  brought  to  have  the  Personal  Estate  discharged  from  the 
Debts  and  Legacies,  suggesting,  that  the  Creditors  threatened  to  come  upon  and  exhaust 
the  Personal  Estate,  and  that  it  was  the  Intent  of  the  Testator  that  she  should  have 
the  Personal  Estate  clear  to  herself,  and  that  the  directions  for  making  the  Will  were 
so  ;  but  that  either  by  the  Mistake  or  Contrivance  of  the  Person  who  drew  the  Will, 
it  was  not  so  expressed ;  the  Defendant  demurs,  for  that  no  such  Averment  could  or 
ought  to  be  admitted  against  the  Will  in  Writing;  but  by  Bawlinson  and  Hutchins 
the  Demurrer  was  over-ruled  ;  and  tl^y  said,  that  though  such  an  Averment  could 
not  be  admitted,  where  it  was  to  make  the  Party  a  Title,  yet  where  it  was  only  to  rebut 
an  Equity,  as  it  is  in  this  Case,  it  might ;  and  cited  the  Case  of  Crompton  and  Norlh. 
1  Chan.  Ca.  196,  wliere  Mrs.  Crompton  devised  her  Lands  to  Sir  //.  North,  to  be  sold 
for  Payment  of  her  Debts,  which  were  very  small,  and  the  Heir  would  have  had  the 
Surplus  a  Trust  for  him  ;  and  the  Court  was  of  Opinion,  that  Sir  //.  North  might  be 
admitted  to  prove  Mrs.  Crompton's  Intent  otherwise  ;  and  the  Case  of  Kingsmill 
and  Ogle,  8  May,  17  Car.  2  [1665],  and  Foster  and  Mtint,  and  Pring  and  Pring,  2  Vern. 
99.  Afterwards  the  Cause  coming  on  to  be  heard,  on  the  Proofs  it  appeared  plainly 
that  my  Lord's  Intention  was,  that  she  should  have  the  Personal  Estate,  clear  of  the 
Debts  ;  which  was  decreed  accordingly  ;  and  that  if  it  were  taken  from  her  by  tlie 
Creditors,  she  should  come  in  as  a  Creditor  on  the  Real  Estate  ;  and  27  Feb.  this  Decree 
was  affirmed  in  the  House  of  Peers.  The  Countess  and  Earl  of  Gainsborough,  2  Vern. 
252,  S.  C.    (2  Freem.  188,  S.  G. ;  1  V^'ill.  Rep.  9  &  116,  S.  C.  cited.) 
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(The  constant  Kule  of  Law  has  been,  to  reject  all  parol  Proof  brought  to  supply 
the  Words  of  a  Will,  or  to  explain  the  Intent  of  the  Testator,  and  that  nothing  dehors 
should  be  averred,  is  the  express  Resolution  in  Lord  Cheyney's  Case,  5  Co.  67,  and  this 
Rule  has  since  been  thought  necessary  to  be  adhered  to,  not  only  on  account  of  the 
Statute  of  Frauds  and  Perjuries,  which  was  made  to  prevent  Perjury,  Contrariety 
of  Evidence,  and  Uncertainty  ;  but  liecause  little  Regard  ought  to  be  had  to  the  Ex- 
pressions of  the  Testator,  either  before  or  after  the  making  his  Will ;  because,  possibly 
those  Expressions  might  be  used  by  him,  on  purpose  to  controul  or  disguise  what  lie 
was  doing,  or  to  keep  the  Family  quiet,  or  for  other  secret  Motives  and  Inducements, 
which  cannot  after  his  Death  be  found  out ;  but  this  Rule  has  received  a  Distinction 
which  has  greatly  prevailed  of  late,  viz.  between  Evidence  offered  to  a  Court,  and 
Evidence  ofTered  to  a  Jury  ;  for  in  the  last  Case,  no  parol  Evidence  is  to  be  admitted, 
lest  the  Jury  might  be  inveigled  by  it ;  but  in  the  first  Case  it  can  do  no  Hurt,  being 
to  inform  the  Conscience  of  the  Court,  who  cannrit  be  biassed  or  prejudiced  by  it.     Vide 

2  Wn.  98,  337,  625.) 

2.  So  wliere  J.  S.  devised  all  his  Houshold-Goods,  as  Woollen,  Linen,  Pewter 
and  Brass  whatsoever,  except  a  Trunk  under  the  Chamber-window ;  and  tlie  Question 
was,  whether  the  parol  Proof  of  the  Person  who  drew  the  Will,  should  be  admitted 
to  explain  [231]  tliese  Words  ;  my  Lord  Keeper  thought  it  might,  notwithstanding 
the  Statute  of  Frauds  and  Perjuries  ;  for  it  here  neither  adds  to,  nor  alters  the  Will, 
but  only  explains  whicli  of  the  Meanings  shall  be  taken  ;  as  in  Case  of  a  Devise  to  Son 
John,  when  the  Testator  had  two  of  the  same  Name  ;  and  here  the  Word  {As)  may 
be  a  Restriction,  or  if  the  following  be  as  particular  Instances,  it  may  not  restrain 
the  Word  {whatsoever) ;  and  he  thought  the  Words  imported  to  carryall  the  Houshold- 
Goods  ;  and  the  Master  of  the  Rolls  being  of  that  Opinion  too,  the  Proof  was  read. 
Mich.  1705,  Pendleton  a.nd  Grant,  2  Vern.  517,  S.  C. 

3.  J.S.  having  three  Daughters,  and  several  Grandchildren  and  Great  Grandchildren, 
made  his  Will,  and  devised  the  Surplus  of  his  Estate  to  be  equally  divided  aniongst 
his  three  Daughters,  and  all  liis  Grandchildren  and  Great  Grandchildren,  that  should 
be  living  within  two  Years  after  his  Death,  and  died  :  and  within  two  Years  after  his 
Death  other  Grandchildren  were  born  ;  the  Plaintift's  examined  Witnesses  to  prove 
/.  .S'.'s  Intent,  that  none  born  after  his  Death  should  take  ;  and  the  Question  was, 
whether  they  could  be  admitted  to  read  this  Proof  ;  and  my  Lord  Keeper  was  of 
Opinion  that  such  Proof  might  be  admitted  ;  so  the  Witnesses  were  read ;  but  their 
Depositions  were  only,  that  J.  S.  said  so  or  so,  or  to  that  Effect,  wliich  my  Lord  said 
signified  nothing,  for  that  makes  the  Witness  the  Judge  ;  and  he  ought  to  set  down 
the  very  Words,  for  the  Court  to  judge  of ;  bvit  without  this  Proof,  my  Lord  held, 
that  the  Words  in  the  Will  (within  two  Years  after  my  Death)  were  to  be  taken  restric- 
tively,  and  extended  to  none  liorn  after ;  and  decreed  accordingly  ;  which  Decree 
was  affirmed  in  the  House  of  Lords.  [Sub  nam-  Trelawney  v.  Molcsworth,  Colles, 
163.]  Trin.  1700,  Dayrell  and  Molesworth.  (2  Vern.  378,  Sc'post,  297,  S.  C,  reported 
on  another  point.) 

4.  The  Testator  made  his  Will,  and  his  Brother  Executor,  and  devised  to  him  his 
Real  Estate,  and  thereby  willed,  that  liis  Executor,  out  of  his  Rents  in  arrear,  and  other 
his  personal  Estate,  and  out  of  half  a  Year's  Rents  and  Profits  of  his  Real  Estate,  after 
his  Death,  should  pay  liis  Debts  and  Legacies  therein  after-mentioned,  and  aniongst 
other  Legacies  devised  £40  ]»r  Ann.  to  the  PlaintifY,  his  Wife's  Nephew,  to  maintain 
him  at  Cambridge,  to  be  paid  by  his  Brother  and  Executor  ;  the  Brother  alledging, 
that  he  had  fully  administered  the  Personal  Estate,  and  also  tlie  Half  Year's  Profits  of 
the  Real  which  incurred  after  the  Testator's  Death,  refused  to  jiay  the  £40  jier  Ann.. 
and  though  it  was  admitted,  that  the  Will  liad  only  made  the  Ilalf  Year's  Rents  and 
Profits  of  the  Real  Estate  liable  ;  yet  upon  the  Evidence  of  one  J.  N .,  who  swore  that 
the  Brother  promised  tlie  Testator,  that  he  would  jiay  the  Plaintiil'  the  Annuity,  it 
was  decreed  for  him  by  the  Master  of  the  Rolls,  and  confirmed  by  my  Lord  Keeper, 
Trin.  1705,  Oldham  and  Litchford,  2  Vern.  506  (a).  (2  Freem.  284,  Easter  1705,  S.  C. 
reports  it,  that  Testator  was  making  his  Will,  and  aniongst  other  Things  was  directing 
this  Gift  to  the  Plaintiff  to  be  inserted  in  his  Will,  and  Defendant  being  present  desired 
him  not  to  put  it  in  his  Will,  but  said  as  he  was  a  Christian  he  would  t-ake  Care  to  see 
it  paid,  and  thereupon  it  was  omitted  in  the  Will  and  Plaintiff  having  preferred  his 
Bill  for  it,  the  Master  of  the  Rolls  decreed  the  Payment,  and  that  it  should  be  charged 
on  the  Real  Estate  {see  Lord  Thurlow's  Judgment,  Bro.  Chan.  Ca.  54,  in  Pember  *•. 
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Mathers),  and  on  Appeal  Lord  Keeper  decreed,  tliat  tlie  ])pfpndant  .should  pay  it,  and 
said  tlie  Cironnd  lie  went  iijion  was,  that  this  was  a  Fraud  upon  the  Testator  and  the 
Legatee,  and  that  notwithstanding  the  Statute  of  Frauds,  this  Court  had  relieved 
in  Case  of  a  Fraud.  althdUgh  there  was  nothing  in  Writing  to  charge  the  Party,  hut  he 
said  lie  could  not  decree  it  as  a  Charge  upon  the  Land  ;  but  the  Ma.ster  of  the  Rolls 
said,  the  Rea.son  he  went  upon  to  charge  the  Land  was,  because  the  Maintenance  of  a 
poor  Scholar  was  a  Charity,  and  within  the  -t.S  J'Jliz.  of  Charitable  Uses,  and  it  might 
amount  to  an  Appointment  within  that  Statute.) 

(a)  Mr.  Vernon  does  not  give  the  Reasons  the  (Vnirt  went  upon,  but  perhaps  the 
Court  looked  upon  the  Promise  of  the  Executor  as  a  Confession  oi  Assets.  Per  Hard- 
wicke,  C,  in  the  Case  of  Vihilhorne  and  Hussel,  Trin.  12  Geo.  2. 

5.  A.  devised  to  B.  Lands  of  £()0  per  Annum  Value,  paying  £100,  which  he  owed 
to  J.  S.  and  £100  more,  which  he  by  Bond  owed  J.  N.,  and  after  small  Legacies,  devised 
the  Rest  of  his  Personal  Estate  to  the  PlaintilTs  his  Nieces  ;  it  happened  that  the  £100 
bv  Bond  was  not  due  to  ./.  ;V.  but  to  S.  II..  and  thcrefoie  the  Devisee  of  Lands  refused 
to  p.iv  it.  insisting  it  slinuld  he  paid  out  of  the  Personal  Estate  ;  hut  the  I'erson  who 
[232]  drew  the  Will  having  sworn  that  the  Testator  intended  the  Debt  due  to  S.  If.,  the 
Master  of  the  Rolls  decreed  the  Devisee  of  the  Lands  lialile  ;  which  Decree  was  aftirmed 
by  my  Lord  Chancellor,  who  said,  he  saw  no  Hurt  in  admitting  collateral  Proof  to 
make  certain  the  Person  or  the  Thing  described.  Mich.  1707,  Hodgson  and  Hodgson, 
2  Vern.  593.  (Precedents  in  Chan.  229,  S.  C.  states  it  thus  :  A.  devised  Lands  to  /;., 
he  paving  £100,  which  he  owed  by  Bond. to  J.  6'.,  which  was  the  Obligee's  maiden  Name; 
but  thougli  he  knew  she  was  married,  yet  he  forgot  her  Husband's  Name  ;  and  this 
being  proved  bv  the  Person  that  drew  the  Will  and  another,  the  Payment  was  decreed.) 

U.  A.  devised  to  his  Wife  some  particular  Legacies,  and  made  her  Executrix, 
but  made  no  Disposition  of  the  Surplus  of  his  Personal  Estate;  and  the  Court 
admitted  parol  Proof,  to  shew  that  the  Testator  intended  her  the  Surplus,  being 
to  oust  an  Implication  or  Rule  in  Equity  ;  and  on  the  Evidence  decreed  for  the  Wife. 
2  Vern.  648.  [Batcheller  v.  Searl,]  [Ibid.J  7;K),  S.  P.  Parol  Proof  admitted  to  shew 
that  a  Legacy  greater  than  a  Debt  due  to  the  Legatee  was  not  .in  Satisfaction  of  the 
Debt.  Culhhert  v.  Peacock,  2  Vern.  593,  ante  [1  Eq.  Ca.  Ahr.],  204.  (Reveised  it; 
Dovi.  Proc.  Vide  1  P.  Wms.  114.) 

{Vide  the  Case  of  The  Duke  of  Rutland  &  aV  and  Dutchess  of  Rutland  ct  al\  Eq. 
Ca.  Abr.  Part  2,  p.  41G,  440,  S.  P.) 

7.  If  A.  purchases  in  the  Name  of  B.,  A.  may  be  admitted  to  prove  that  he  paid  the 
Purchase-Money,  and  so  make  it  a  resulting  Trust,  or  Trust  by  Implication  of  Law 
for  himself.     Vide  [Gascoigne  v.  Thwing]  1   Vern.  3l)(5. 

8.  An  Plntry  in  the  Steward's  Book,  and  a  parol  Proof  by  the  Foreman  of  the  Jury, 
admitted  as  good  Evidence,  that  a  Feme  Covert  surrendered  her  whole  Estate,  although 
the  Surrender  upon  the  Roll,  and  the  Admission  thereon,  was  but  of  a  Moiety.  Pasch. 
170(3,  Hill  and  ^Viggef,  2  Vern.  547. 

(D)  Of  Examining  Witnesses,  Exhibiting  Interrogatories,  Publishing  and 

SUPPIll>iSING    THEIR    DEPOSITIONS. 

1.  A  Master  examined  one  Witness  three  Times  to  a  Matter  of  Account,  and  the 
Depositions  were  suppressed.     [Anonymous,]  2  Chan.  Ca.  79. 

2.  If  an  Interrogatory  is  leading,  that  is  sufHcient  to  suppress  the  Deposition. 
Vide  Callovj  v.  Mime,  2  Vern.  472. 

3.  Interrogatories,  and  the  Depositions  of  a  Witness  taken  as  them,  had  been 
suppressed,  for  that  the  Interrogatories  were  leading,  and  then  Publication  passed  ; 
and  the  Court  was  moved,  that  a  new  Set  of  Interrogatories  might  be  drawn,  and 
settled  by  the  Master,  for  the  Examination  of  this  Witness,  whose  Evidence  was  very 
material,  and  yet  must  be  wholly  lost,  unless  the  Court  would  indulge  them  this  Way  ; 
and  though  the  Practice  was  admitted  to  be  always  against  it ;  and  it  was  urged  to  be 
of  dangerous  Consequence  ;  yet  one  Precedent  being  produced  to  this  Purpose,  and 
tlie  Interrogatories  which  had  been  suppressed  being  such  as  might  be  drawn  by  many 
other  Counsel,  without  an  Apprehension  of  their  being  leading  ;  the  Court,  to  let  in 
the  Party  to  the  Benefit  of  his  Witnesses'  Testimony,  ordered  Interrog.itoiies  to  be 
put  in  and  settled  by  a  Master,  for  his  Examination  over  again.  Trin.  1718,  Sjience 
and  Allen.  {Glib.  Eq.  Rep.lbO,  S.  C.  in  totidem  verbis;  Pr.  in  Chan.  493,  S.  G.  in  totidem 
verbis.) 
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4.  Tliough  the  Rule  be,  that  after  Pul)lication  no  now  Witness  can  be  examined, 
nor  a  Witness  before  examined  re-examined  ;  yet  on  special  Circumstances  set  forth 
by  Motion  and  Affidavit,  the  Rule  may  be  dispensed  with,  fijondon  (Mayor  of)  v. 
Dorset,]  1  Chan.  Ca.  228  ;  [Newland  v.  Ilorsman.J  2  Chan.  Ca.  75;  IRandalr.  Richford,] 
1  CIh,,!.  Ca.  25. 

[233]  5.  Upon  a  Motion  for  Leave  to  examine  after  Publication  upon  making  the 
usual  Oath  of  not  having  seen  tlie  Depositions,  the  Lend  Keeper  declared,  that  in  such  a 
Case,  the  other  Side  should  bo  at  Liberty  to  examine  at  large  as  well  as  to  cross-examine 
the  Witnesses  produced  by  the  Party  that  made  the  Motion,  (which  was  all  he  might 
do  foi'merly)  and  his  Reason  was,  tliat  a  crafty  Solicitor  may  lie  on  the  Lurch,  and 
examine  nothing  till  after  Publication  is  past  ;  and  the  other  Party  may  think  himself 
secure,  and  so  not  examine  to  those  Points,  which  he  could  otherwise  have  proved,  in 
Regard  he  finds  his  Adversary  lias  not  examined  to  those  Matters  :  And  when  once 
Publication  is  past,  and  the  Party  that  examined  has  seen  his  own  Depositions,  then 
the  Side  that  lay  still  having  tied  up  his  Adversary,  so  that  he  can  only  cross-examine 
the  other's  Witnesses,  applies  for  an  Order  upon  the  usual  Affidavit  to  iidarge  Publica- 
tion :  and  when  he  has  got  that  Order,  tl)en  he  comes  in  with  a  whole  Cloud  of 
Witnesses  :  And  though  it  may  be  thought  hard  that  any  one  sIkjuKI  have  Liberty 
to  examine  after  he  has  seen  the  Depositions,  yet  his  Lordsliip  thought  it  a  reasonable 
■  Penalty  on  such  as  would  not  examine  in  Time,  or  that  should  lie  upon  the  Catch,  to 
take  Advantage  of  the  otlier  Party,  and  ordered  tfie  Register  to  take  Notice  of  it  as  a 
fixt  Rule  for  the  Future.     Mich.  1G84,  Anon.  1  Vern.  253. 

G.  If  Interrogatories  are  exhibited  in  the  Examiner's  Office,  and  Witnesses  examined 
thereon,  either  Party  may  without  Application  to  the  Court,  or  Order  for  that  Purpose, 
exhibit  one  or  more  Interrogatories,  or  a  new  Set  of  Interrogatories,  for  further  Ex- 
amination of  the  same  or  other  Witnesses  :  But  when  a  Commissi(m  is  taken  out, 
there  no  new  Interrogatories,  or  Set  of  Interrogatories,  can  be  exhibited  without 
Motion  and  Order  of  the  Court ;  and  the  Reason  of  the  Difference  is,  because  the 
Examiner  is  an  Officer  of  Credit,  and  sworn,  and  therefore  presumed  to  be  impartial, 
and  that  lie  will  not  disclose  the  Depositions  ;  whereas  Commissioners  are  private 
Persons,  and  therefore  without  Leave  of  the  Court  no  new  Interrogatories  can  be 
added  before  them  ;  agreed  by  the  Court  and  Bar.  Pasch.  1714,  Andrews  and  Brown. 
{Free,  in  Chan.  385,  S.  C;  Gilb.  Rep.  42,  S.  C.  Vide  2  ^j.  Ca.  Ahr.  490,  S.  C.  [but 
not  S.  P.].) 

(E)  Of  examining  Witnesses  de  bene  esse,  and  establishing  theik  Testimony 
in  Perpetuam  Rei  Memoriam. 

1.  A  Cause  having  been  heard,  and  referred  to  an  Account,  the  Plaintiff"  afterwards 
moved  to  examine  two  of  the  Defendants  de  bene  esse,  which  was  ordered,  unless  Cause 
was  shewn  ;  and  the  Defendant's  Counsel  in  shewing  Cause  took  this  Ditl'erence,  viz. 
[234]  that  ahhoughit  was  an  Order  of  Course  {a)  to  examine  a  Defendant  de  bene  esse.sav- 
iiig  just  Exceptions  ;  yet  when  the  Cause  was  open,  and  it  appeared  that  the  Defendants 
were  Parties  interested,  it  was  proper  to  shew  it  as  Cause  against  such  an  Order  before 
the  Witnesses  were  examined  ;  which  Difference  was  allowed  of ;  but  it  appearing 
in  this  Case,  that  the  Defendants  had  given  Releases  of  their  Right,  the  Cause  was 
disallowed.     Pasch.  1687,  Glover  and  Faulkner,  1  Vern.  452. 

(a)  After  a  Bill  filed  in  any  Cause,  the  Court  will,  on  Affidavit,  that  any  of  the  \\  it- 
nesses  are  aged  or  infirm,  sick,  or  going  beyond  Sea,  so  that  the  Party  is  in  Danger  of 
losing  their  Testimony,  order  them  to  be  examined  de  bene  esse,  which  will  make  their 
Depositions  valid  in  that  Cause  only,  and  against  those  who  are  Parties  to  it ;  but 
if  it  appear,  that  they  might  afterwards  have  been  examined  in  Chief,  regularly,  siich 
Depositions  shall  not  be  made  use  of.  To  establish  Testimony  in  Perjieluam  Rei 
Memoriam,  a  Bill  must  be  filed  against  all  those  concerned  in  Interest,  setting  forth 
the  Title,  and  that  the  Parly  is  in  Danger  of  losing  the  Benefit  of  the  Testimanij  of 
several  Witnesses  by  their  Age,  Sickness,  &c.  {Vide  the  Case  of  Philips  and  Carew,  tq. 
Ca.  Abr.  Part  2,  p.  13,  15y,'l80;  P.  ]Vm.s.  117,  S.  P.)  And  the  Depositions  taken  in 
such  a  Case  will  not  only  bind  the  Parties  in  that  and  all  other  Suits,  but  likewise 
all  those  claiming  by  or  from  them.     Vide  Stile's  Pract.  Reg.  587. 

2.  The  Plaintiff  examined  his  Witnesses  de  bene  esse,  in  Mich.  Vacation,  and  in 
Hil.  Term  following,  the  Defendant  put  in  liis  Answer  ;  and  five  Weeks  afterwards 
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before  any  Replication  filed,  or  Examination  in  Chief,  tlie  Witnesses  died  ;  and  it  was 
moved,  that  this  Deposition  might  be  read  ;  and  it  was  likewise  prayed,  that  it  might 
bo  made  use  of  at  Law  (although  by  the  strict  Rules  of  the  Common  Law,  no  Deposi- 
tions of  Witnesses  taken  de  bene  esse,  or  before  Issue  joined,  can  be  read  or  given  in 
Evidence)  and  that  the  Defendant  might  be  ordered  not  to  oppose  the  reading  of  it 
at  the  Trial  tiiere  ;  which  my  Lord  Keeper  held  reasonable  ;  for  that  otherwise  an 
Examination  de  bene  esse  would  be  to  no  ])urpose.     Masilen  v.  Bound,  1  Vern.  331. 

(Whether  such  Evidence  ought  to  be  admitted  at  Law,  vide  1  Salk.  :  Cro.  Eliz.  35'J  ; 
JIard.  332;  Raym.  335;  Hob.  112;  Godb.  336.) 

3.  If  one  makes  a  Will,  and  afterwards  becomes  a  Lunatick,  a  Bill  will  not  lie  to 
perpetuate  the  Testimony  of  the  Witnesses  to  it  in  the  Lunatick's  Life-time.  Vide  Sack- 
vill  V.  At/leicorth,  1  Vern.  105. 

i.  If  there  are  two  Persons,  and  each  of  them  impends  to  be  the  Purchaser  of  a 
Reversion  after  an  Estate  for  Life,  and  one  of  them  exhiliits  his  Bill  to  try  his  Title,  and 
to  perpetuate  the  Testimony  of  his  Witnesses  ;  such  Bill  will  Ije  dismis.sed,  not  being 
proper  in  the  Life-time  of  Tenant  for  Life.     Vi<Je  [Hitchcock  v.  Sedgwick]  2  Vern.  1.59. 

5.  A  Bill  was  exhibited  to  examine  Witnesses  in  Per/jetuam  Bei  Mevioriam,  to  prove 
a  Modus  Decimandi ;  the  Defendant  demurred,  for  that  the  Bill  was  to  establish  a 
Custom  against  the  Church,  and  in  Prejudice  of  Tithes,  which  are  due  Communi  .Jure  ; 
and  several  Precedents  were  cited,  where  Bills  to  have  a  Modus  decreed  were  upon  a 
Demurrer  dismissed  ;  but  this  Bill  being  only  to  preserve  Testimony,  the  Lord  Keeper 
thought  it  reasonable  the  Defendant  should  answer,  and  over-ruled  the  Demurrer. 
Somerset  v.  Fotherby,  1  Vern.  185.  Vide  [Pawlet  v.  Ingres]  1  Vern.  308,  [Parry  v. 
Rogers,  Ibid.]  HI. 

0.  But  where  a  Bill  was  exhibited  to  prove  a  Will,  and  to  perpetuate  the  Testimony 
of  the  Witnes.ses,  the  Defendant  pleaded  liimself  a  Purchaser  without  Notice  of  any  sudi 
Will  ;  and  insisted,  that  unless  there  had  been  a  Verdict  in  Affirmance  of  such  Will, 
(nothing  hindering  the  PlaintilY,  but  that  if  he  had  a  Title,  he  might  recover  at  Law) 
the  Plaintiff  ought  not  to  be  admitted  to  examine  the  Witnesses,  thereby  to  hang  a 
Cloud  over  a  Purchaser's  Estate  ;  and  upon  Debate  the  Court  allowed  the  Plea.  Hil. 
1G85,  BechinaU  and  Arnold,  1  Vern.  354. 

WItether  in  aid  of  a  legal  Title,  a  Bill  to  jierjietuale  tlie  Testimony  of  Witnes.^es 
shall  be  entertained  before  an  Action  brought  :  Vide  Moodalay  v.  Morton,  [1]  Bro.  Chan. 
Ca.  469. 

A  Bill  to  fierpetuate  Testimony  may  he  dismissed  for  want  of  Prosecution  any  Time 
before  liepiication  and  Examination  of  Witnesses  ;  but  after  tlie  Witnesses  are  ex- 
amined, Plaintiff  must  not  proceed  to  set  his  Cause  doicn  to  be  heard  ;  for  the  End  is 
answered  by  the  Examination.  And  if  lie  does,  his  Bill  will  be  dismissed  with  Costs, 
but  so  as  not  to  ])re']udice  him  in  perpetuating  tlie  Testimony  of  his  ^^'itnesses.  [Anony- 
mous,] Per  Lord  Hardwicke,  Chan.  Ambl.  237. 


[235]  CAP.  XXIX. 
Executors  and  Administrators. 


(A)  Executors,  in  what  Cases  more  or  less  favoured  in  a  Court  of  Equity,  than  elsewliere. 

(B)  Wiiat  shall  be  Assets. 

(C)  Where  upon  the  Death  of  one  of  the  Executors,  the  Surplus  of  the  Personal  Estate, 

after  Debts  and  Legacies  paid,  shall  survive  to  the  other. 

(D)  Where  the  Surplus  of  the  Personal  Estate  belongs  to  the  Executor,  or  he  is  to  be  a 

Trustee  for  the  next  of  Kin  to  the  Testator. 

(E)  Of  Remedies  by  one  Executor  against  another,  and  how  far  the  one  shall  be  answer- 

able for  the  other. 

(F)  Of  Administration,  to  whom  to  be  granted,  who  are  intitled  to  a  Distribution,  and 

in  what  Proportion  ;  and  here  of  bringing  into  Hotch-Pot. 

(A)  Executors,  in  what  C.\ses  more  or  less  favoured  in  a  Court  of 
Equity,  than  elsewhere. 

1.   .1.  by  Will  gave  the  three  Children  of  B.  (the  Eldest  of  whom  was  not  ten  Years 
old)  £200.     B.  the  Father,  sued  the  Executor  in  the  Consistory  Court  for  these  Legacies, 
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who  brought  his  Bill,  offering  to  pay  them,  provided  he  might  be  indemnified  ;  to  which 
the  Father  demurred,  because  the  Matter  was  properly  cognisable  in  the  Consistory 
Court ;  but  the  Demurrer  was  over-ruled  ;  my  Lord  Chancellor  declaring,  that  the 
Matter  was  proper  here,  and  that  if  the  Matter  had  proceeded  to  a  Sentence  in  the 
Ecclesiastical  Court,  it  would  be  proper  to  come  here  for  the  Executor's  Indi-mnity  ; 
and  that  here  Legatees  were  to  give  Security  to  refund,  but  not  there  ;  and  this  Court 
will  see  the  Money  put  [236]  out  for  the  Benefit  of  the  Children,  llil.  1G81,  Horrel 
and  Waldron,  1  Vern.  2G. 

2.  If  the  Spiritual  Court  go  about  to  compel  an  Executor  to  pay  a  Legacy  without 
Security  to  refund,  a  Prohibition  shall  go.  [Noel  v.  Robinson,]  1  'Vern.  93,  jter  Lord 
Chancellor ;  Knight  v.  Clarke,  tliere  cited. 

'.'}.  The  Plaintiff  being  Executor,  and  his  Testator  greatly  indebted,  and  being 
desirous  to  be  rid  of  the  Assets,  as  far  as  they  would  go,  and  that  his  Payments  might 
not  be  afterwards  questioned,  brought  a  Bill  against  all  the  Testator's  Creditors,  to  the 
Intent  they  might  if  they  would,  contest  each  other's  Debts,  and  di.spute  who  ought 
to  l)e  preferred  in  Payment  :  The  Defendant  being  a  Creditor  demurred,  for  that  the 
Bill  contruned  Multiplicity  of  Matter,  wherein  he  was  not  concerned  ;  but  the  Court 
over-ruled  the  Demurrer,  and  held  it  a  proper  Bill,  and  a  safe  Way  for  the  Executor  to 
take.     Bucde  v.  Atleo,  2  Vern.  37. 

4.  A  Widow  possessed  herself  of  her  Husband's  Personal  Estate,  and  paid  several 
of  his  Debts,  and  after  his  Executor  got  the  Estate  out  of  her  Hands  ;  and  upon  a  Bill 
preferred  by  her,  it  was  decreed  by  Consent  of  Counsel,  that  she  should  be  allowed  for 
all  Payments  made,  which  were  incumbent  on  the  Executor  to  pay,  according  to  the 
Course  of  Law  ;  but  as  to  Payments  made  out  of  Order  and  Rule  which  the  Law  left 
the  Executor  liable  to,  she  should  not  be  allowed,  if  they  were  to  the  Prejudice  of  the 
Executor.     15  Car.  2  [1G63],  Ayer  and  Ayer,  1  Chan.  Ca.  33. 

5.  If  a  Widow  possesses  herself  of  the  Personal  Estate  as  Executrix  under  a  revoked 
Will,  and  pays  Debts  and  Legacies,  but  has  no  Notice  of  the  Revocation,  she  shall  he 
allowed  those  Payments  in  Equity.     Vide  [Hele  v.  Stowel]  1  Chan.  Ca.  120. 

f).  But  where  an  Administrator  possessed  him.self  of  the  Intestate's  Goods,  and 
devised  Legacies  and  died,  and  his  Executor,  without  Compulsion,  and  pending  a  Suit  in 
Right  of  the  Intestate  to  recover  the  Goods,  paid  the  Legacies ;  the  Court  would  not 
relieve  him,  because  the  Payment  was  voluntary,  and  with  Notice,  that  the  Right  to 
the  Intestate's  Goods  was  controverted.     31  Car.  2  [1G7'J],  Hodges  and  W'addington, 

2  Chan.  Ca.  9. 

7.  If  an  Administrator  exhibits  a  Bill  for  a  Discovery  of  the  Personal  Estate  of  the 
Intestate,  and  the  Defendant  pleads,  that  the  Party  made  a  Will,  and  that  it  is  now 
litigated  in  the  Spiritual  Court;  yet  Equity  will  decree  a  Discovery.  Mich.  lt)82, 
Wright  and  Blicke,  1  Vern.  lOG.  (S.  P.  Dulwich  College  v.  Johnson,  2  Vern.  49,  ante 
[1  Eq.  Ca.  Abr.],  77).         _  . 

8.  If  three  several  Actions  at  one  Time  are  brought  against  an  Executor,  and  he  to 
each  Action  pleads  Riens  entre  maines  ultra  £100,  and  so  upon  each  Action  there  is 
Judgment  for  £100,  and  therefore  prays  an  Injunction  ;  yet  per  Lord  Keeper,  he  can 
have  no  Relief  ;  for  in  Cases  proper  for  Law,  a  Man  must  defend  himself  by  legal  Plead- 
ings ;  and  every  Executor  ought  to  be  carefid  in  the  first  place  to  cover  his  Assets  with 
a  Judgment.     Anon.  1  Vern.  119. 

9.  So  where  an  Administrator  exhibited  a  Bill  to  be  relieved  after  a  special  PUne 
Adminislravit  pleaded,  and  a  Verdict  and  Judgment  thereon  ;  upon  Pretence  that  the 
Attorney  at  Law,  without  Direction  pleaded,  that  the  Defender  had  not  Notice  of  the 
Original,  until  the  Tith  of  March,  and  had  then  fully  administered  ;  and  Issue  taken, 
that  the  Defendant  had  Notice  before  the  12th,  vis.  the  Gth  of  March;  whereas  in 
Truth  he  had  fully  administered  before  the  Gth  [237]  of  March,  and  before  the  Original 
purchased,  so  that  the  Right  was  never  tried  at  Law  ;  yet  the  Bill  was  dismissed  at  the 
Rolls,  and  the  Dismission  afhrmed  upon  an  Appeal  to  the  Lord  Keeper.  Mich.  1G95, 
Steplienson  and  Wilson,  2  Vern.  32.5. 

10.  But  where  an  Executor  exhibited  a  Bill  to  be  relieved  against  a  Judgment 
obtained  against  him,  and  surmised  that  he  gave  Directions  to  his  Attorney  to  plead 
specially,  that  he  had  not  Assets  ultra  what  would  satisfy  Debts  of  a  higher  Nature  ; 
but  that  the  Attorney  pleaded  generally  Plenement  Administ.  and  on  the  Issue,  a  Letter 
which  he  had  been  persuaded  to  write  by  the  Importunity  of  the  I^fendant's  Friends, 
giving  an  Account  of  the  Testator's  Estate,  and  in  which  was  an  Acknowledgment  of 
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£300  diip  to  the  Testatm-  on  ;i  Mortgage,  was  given  in  Evidence,  and  held  sufficient  by 
the  Court  and  Jury  to  charge  him,  but  he  proving  that  tliis  Mortgage  was  worth  noth- 
ing, there  being  thiec  ])recedent  Afortgages  on  the  same  Estate  ;  and  that  he  had  not 
Notice  of  it  at  the  Writing  of  the  Letter  ;  the  Court  relieved  him.  Trm.  1690,  Bobin- 
A'onand  Bell,  '2  Virii.  1-tG. 

11.  In  Debt  against  an  Executor  for  £700,  the  Executor  pleaded  i\e  nnqttes  Executor, 
and  on  jiroviiig  at  the  trial,  that  a  Chininey-back,  or  some  other  slight  Thing  came  to 
the  Defendant's  Hands,  the  rlainliif  had  a  Verdict  ;  but  P](puty  relieved  against  it; 
cited  bv  Hidchins,  Lord  Commissioner,  to  be  adjudged  in  Lortl  Bacon's  Time.  [Rcjbinson 
t'.  Bell,j  2  Vern.  147. 

12.  So  in  another  Case  upon  the  like  Plea  of  Ne  unques  Executor  the  Plaintiff  proved 
the  Defendant  took  Money  for  some  few  Pots  of  Ale,  sold  in  the  House  after  lier 
Husband's  Death  ;  and  Equity  relieved.  Crijer  and  Goodhand,  2  Vern.  148,  cited  by 
Hulchins.  Lord  Commissioner,  to  be  adjudged  by  Lord  Nottingham. 

13.  The  Executor  of  an  Executor  shall  be  liable  in  Equity  for  any  Waste  or  Wrong 
done  by  his  Executor  ;  although  at  Law  it  is  considered  as  a  Personal  Toit,  which  dies 
with  the  Executor.     [Price  v.  Morgan,]  2  CJum.  Ca.  217,  per  Lord  Chancellor. 

14.  An  Executor  of  an  Executor  is  not  liable  at  Law,  but  there  may  be  Remedy 
had  against  him  in  Equity.  2  Mod.  293.  The  Executor  of  an  Executor,  who  commits 
a  Devastarit,  liable  in  Equity.     [Vanacre's  Case.]  1  Chan.  Ca.  303. 

15.  If  A.  devises  Legacies,  and  makes  B.  and  C.  Executors,  and  B.  makes  C. 
and  D.  his  Executors,  and  dies;  and  they  possess  themselves  of  the  Estate  of  A., 
they  may  be  both  charged  in  Equity ;  for  though  in  Point  of  Law  the  Executor- 
ship survived  to  C.  and  D.  is  not  privy,  yet  the  Estate  of  A.  in  whose  Hands 
soever,  ought  to  be  liable.  Trin.  15  Car.  2  [1663],  Nicholson  and  Sherman,  1  Chan. 
Ca.  57,  resolved  upon  Demurrer.  Vide  Stiddolph  v.  Leigh,  2  Vern.  75,  that  a  Creditor 
may  follow  the  Testator's  Estate  into  wliose  Hands  soever  it  comes,  notwithstanding 
any  Assignment  of  it  by  the  Executor.     (2  Freem.  181.  S.  C.) 

16.  If  A.  makes  B.  Executor,  and  after  Debts  and  Legacies  paid,  devises  residuum 
honorum  to  C.  if  B.  put  not  all  the  Goods  into  his  Inventory,  or  under-values  those  ho 
puts  in  ;  C.  before  the  Debts  are  paid,  may  sue  B.  in  Equity,  to  enforce  him  to  shew 
the  very  Value  of  the  Goods.      Pasch.  1  Car.  1  [1625],  Palm.  402,  per  Dodd  and  Creic. 

[238]  17.  A  Bill  may  be  exhibited  in  Equity  to  discover  Assets  [Alexander  v. 
Alexander],  2  Chan.  Rep.  37,  against  an  Executor,  and  he  thereupon  decreed  to  pay 
Debts  and  Legacies  [Parker  v.  Dee],  2  Chan.  Ca.  200,  must  charge  that  Goods  came 
to  his  Hands  [Davis  v.  Curtis],  1  Chan.  Ca.  226,  but  not  till  he  is  sued  at  Law.  [Cough 
r.  Floyd.]  i/arf/.  115.  Q. 

18.  A.  was  bound  to  B.  in  a  Bond  of  £100,  and  B.  made  his  Will,  and  6'.  Executor 
thereof ;  and  after  declared  liis  farther  Will,  that  .4.  should  have  the  Bond,  and  died  : 
C.  proved  the  Will,  but  omitted  this  Codicil  ;  and  to  compel  him  to  prove  it,  A.  sued 
C.  before  the,  dx.,  pending  which  the  Bond  was  sued  at  Law ;  A.  having  filed  his  Bill 
for  Relief,  it  was  resolved  that  there  should  be  no  Relief  for  the  Legacy  before  the 
Codicil  proved,  and  that  then  lie  should  be  relieved  against  the  Bond  by  Reason  of 
the  Legacy;  but  the  Court  supported  the  Injunction  till,  &c.  Pasch.  1657,  Took  and 
fits-John,  Hard.  96. 

19.  A  Bill  was.  exhibited,  suggesting  that  the  Defendant  had  set  up  a  Bill  pretended 
to  be  made  by  one,  who  died  in  the  great  Sickness  in  London ;  and  that  the  Defendant 
pretending  to  be  Executor  of  it,  endeavoured,  being  insolvent,  to  get  in  the  Debts 
due  to  the  Testator ;  whereas  the  Will  was  unduly  obtained,  and  now  litigated  in  the 
Spiritual  Court ;  and  the  Court  on  Motion  ordered,  that  the  Debtors  to  the  Deceased's 
Estate  should  forbear  to  pay  any  Money,  till  the  Matter  settled  in  the  Spiritual  Court  ; 
although  it  was  urged,  that  the  Olijection  of  Insolvency  might  be  made  to  every 
Executor.     Pasch.  18  Car.  2  [1666],  Smallpiece  and  Anguish,  1  Chan.  Ca.  75. 

20.  Equity  will  oblige  an  Executor  to  pay  Arrears  of  Rent  though  the  Person  of 
the  Testator  was  not  liable  at  Law.     [Eaton  Coll.  v.  Beauchamp,]  1  Chan.  Ca.  121. 

21.  The  Defendant's  Testator  gave  the  Plaintiff'  £1000,  to  be  paid  at  the  Age  of 
Twenty-one  Years  ;  the  Bill  suggested,  that  the  Defendant  wasted  his  Estate,  and 
therefore  the  Plaintiff  prayed  he  might  have  his  Security  to  pay  this  Legacy  when 
due  ;  which  was  decreed  accordingly  by  the  Master  of  the  Rolls.  Hil.  20  d  21  Car. 
2  [1868,  puncumban  r.  Stint],  1  Chan.  Ca.  121. 

22.  So  where  the  Testator  devised  a  Legacy  to  his  Child  an  Infant,  payable  at  the 
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Age  of  Twenty-three,  and  made  liis  Wife  Executrix  and  Re.siduary  Legatee,  and  she 
married  a  second  Husband  and  died  :  and  he  took  out  Administration  de  hanis  non, 
with  the  Will  annexed  (his  Wife  being  Residuary  Legatee)  ;  and  upon  a  Suggestion 
of  Insolvency,  the  Court  decreed  him  to  give  Security  to  pay  the  Legacy  when  it  should 
become  payable.     Mich.  1G91,  Rous  and  Noble,  2  Vern.  249. 

2.3.  If  an  Executor  or  Administrator  receives  in  Money  which  was  secured  to  the 
Testator,  and  he  lends  it  out  again,  and  receives  Intere.st  for  it,  yet  he  shall  not  be 
accountable  for  the  Interest ;  for  he  lends  it  out  at  his  own  Peril ;  and  there  is  no 
Difference  when  the  Debtor  voluntarily  pays  in  the  Debt,  and  when  he  is  compelled 
to  it :  Decreed  Hil.  31  Car.  2,  Grosrenor  (called  Gardener  in  1  Vern.  197)  and  Cart- 
wright,  2  Chan.  Ca.  21.  1  Vern.  197,  S.  C.  cited,  and  said  to  have  been  adjudged 
otherwise  by  Lord  Chancellor,  but  reversed  in  the  House  of  Lords.     [Linch  v.  Cappy.] 

2  Chan.  Ca.  3-5,  S.  P.  decreed.  Vide  [Ratclifi'e  v.  Craves.]  1  Vern.  197,  cont..  and  there 
held  by  Lord  Keeper  to  be  reasonable,  that  Executors  in  all  Cases  should  answer  Interest, 
if  they  had  used  the  Money  [239]  in  Trade,  or  received  any  Interest  for  it ;  and  that 
the  Objection  of  the  Executors  being  answerable  for  the  Money,  if  it  should  miscarry 
or  be  lost,  was  of  little  Force  now,  because  a  Man  may  insure  his  Money  for  one  per 
Cent.,  and  therefore  decreed  the  Executor  liable,  unless  he  made  Oath  that  he  kept 
the  Money  by  him.  [Ratclifie  v.  Graves.]  2  Chan.  Ca.  152,  S.  C,  that  an  Executor 
or  Trustee,  though  not  impowered  or  directed  to  place  out  Money  at  Interest,  yet 
if  he  makes  Interest,  shall  be  accountable  for  it :  Decreed  2  Vern.  548,  Lee 
v.  Lee. 

24.  In  this  Case  a  Difference  was  taken  by  my  Lord  Chancellor,  that  if  an  Executor 
or  Trustee  of  Money  places  it  out  in  the  Funds,  or  on  other  Security,  whereby  he  gains 
considerably,  that  he  shall  have  the  whole  Benefit  thereof  to  himself,  in  respect  of  the 
Hazard  he  run  of  being  a  considerable  Loser  thereby,  which  he  must  have  born  :  But 
if  such  Executor  or  Trustee  were  an  insolvent  Person  at  the  Time  of  placing  out  such 
Trust  Money,  there  the  Cestui  que  Trust  shall  have  the  whole  Benefit  gained  thereby, 
as  he  only  would  have  borne  the  Loss  thereof,  if  any  had  happened;  the  Trustee  or 
Executor,  by  reason  of  his  Insolvency,  being  incapable  thereof,  and  consequently 
running  no  Hazard  at  all.  Mich.  1718,  Brom  field  and  Wytherley.  {Pr.  in  Chan.  505, 
S.  C.  in  totidem  verbis,  post  [1  Eq.  Ca.  Abr.],  398,  S.  C.) 

*  25.  A.  made  his  Will,  and  gave  several  Legacies,  and  made  B.  his  Kinsman 
Executor  and  Residuary  Legatee  ;  great  Part  of  his  Estate  consisted  in  East-India 
Stock,  and  he  by  his  Will  directed  his  Executor  to  turn  his  Estate  into  Money,  as  soon 
as  conveniently  might  be  ;  East-India  Stock  bore  then  a  good  Price,  and  several  of 
the  Legatees  called  for  their  Legacies  ;  and  the  Executor  taking  the  Estate  to  be  suf- 
ficient to  pay  them  all,  gave  them  Bonds  for  their  Legacies,  but  kept  the  Stock  so 
long,  till  it  fell  so  low,  that  he  had  not  Assets  to  pay  the  Legacies  ;  and  the  Executor 
brought  his  Bill  to  have  those,  to  whom  he  had  jjiven  Bonds  for  their  Legacies,  abate  ; 
and  tliat  those  that  were  unpaid  might  take  their  Legacies  in  Proportion,  at  the  Rate 
the  Stock  was  then  at ;  but  my  Lord  Keeper  would  not  give  him  any  Relief  against 
tho.se  that  had  Bonds  ;  and  as  to  the  others,  he  was  to  answer  for  the  Stock  at  the 
Value  it  was  of  at  the  End  of  the  Year,  after  the  Testator's  Death.  Hil.  1702, 
Keylinges  Case. 

26.  An  Executor  lost  a  Bond  due  to  the  Testator,  which  it  was  urged,  in  Behalf 
of  a  Bond-Creditor,  he  should  stand  charged  with,  and  make  good  the  Debt  to  the 
Testator's  Estate  ;  and  for  the  Executor  it  being  insisted,  that  a  Bond  is  not  Assets 
at  Law,  but  a  Creditor  must  expect  until  the  Money  due  upon  it  be  recovered  ;  nor 
is  the  Loss  of  a  Bond  a  Devastavit  at  Law,  and  it  would  be  hard  to  make  the  Executor 
answer  it  out  of  his  own  Estate,  in  Case  the  Obligor  was  insolvent  (as  in  this  Case  he 
was)  especially  in  Equity ;  and  the  rather,  for  that  the  losing  of  the  Boml  did  not  lose 
the  Debt,  but  might  be  recovered  in  Equity  ;  and  the  Executor  had  already  brought 
a  Bill  against  the  Obligor  for  that  purpose  ;  and  the  Court  inclined  to  charge  the 
Defendant  with  the  Debt,  but  for  the  present  only  directed,  that  the  Executor  should 
prosecute  the  Suit  brought  by  him  against  the  Obligor,  with  Effect,  in  order  to  recover 
the  money  due  on  the  Bond  "that  was  lost,  and  respited  the  Judgment  obtained  by  the 
Bond-Creditor  in  the  mean  Time.     Goodfelloic  v.  Burchett,  2  Vern.  298,  299. 

[240]  '"7.  If  an  Administrator  brings  Trover  for  Goods,  and  recovers,  and  takes 
Part  in  Hand,  and  accepts  a  Covenant  for  Satisfaction  of  the  Residue,  and  the  Debtor 
afterwards  fails,  this  is  a  Devastavit  in  the  Executor.    Norden  and  Lerett,  cited  by  my 
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Lord  riiancellor.  to  be  n(ljiidp;ed  in  B.  R.  and  nffirmrd  on  a  Writ  of  Error  in  tlin  House 
of  Lords.     [Barker  r.  'J'aicot.J  1  Vern.  474. 

28.  An  Heir  at  Law  being  sued  ])aid  a  Fiimd-Debt  of  bis  Ancestor's,  in  wliicli  be 
was  bound,  and  afterwards  brotifjlit  bis  JJili  against  tbe  E.xecutor,  to  be  reimbursed 
out  of  tlie  Per.sona!  Assets  ;  the  Executor  delivered  up  a  Bond  of  tbe  Testator's,  and 
took  another  Bond  from  the  Obbgor,  in  wliicb  ./.  S.  was  boiuid  as  Surety  with  bim  ; 
tlidugh  it  was  admitted,  that  at  Law  this  cHd  charge  tbe  Executri.x  as  a  Conversion 
and  Keceipt  of  so  much  of  the  Testators  Estate  ;  yet  as  the  Security  was  intended 
to  be  bettered  by  it,  and  as  the  Heir  at  Law  was  Plaintitl',  the  Court  decreed,  that  the 
Executor  slioukl  not  be  ciiargeable,  but  that  be  should  assign  a  Security  to  the  Heir. 
[Armitage  v.  Metcalfe,]  1  Chan.  Ca.  74. 

29.  A.  purchased  a  Leasehold  Estate  of  an  Executor,  who  had  wasted  a  great 
Part  of  the  Assets,  having  Notice,  that  there  was  a  Bond-Creditor  of  the  Testator's, 
whose  Debt  was  £100  unsatisfied,  and  out  of  tbe  Purchase-Money  he  had  an  allowance 
of  a  Debt  of  £200  dtie  to  bim  from  the  Testator,  and  a  Debt  of  £5.50  due  to  bim  from 
the  Executor  himself  :  tbe  Remainder  being  £150,  be  paid  tlie  Executor.  On  a  Bill 
brought  by  tbe  Bond-Creditor,  to  have  Satisfaction  for  bis  Debts  out  of  tbe  Leasehold 
Estate,  being  Part  of  tbe  Testator's  Assets  ;  though  for  tbe  Defendant  it  was  insisted, 
that  an  Executor  may  sell,  and  with  tbe  Money,  when  he  has  it,  pay  his  own  Debts  : 
And  for  tbe  same  Reason  be  may,  upon  Sale,  discount  and  allow  the  Purchaser  the 
Debt  be  owes  him  ;  and  the  rather  in  this  case,  because  he  paid  £150  in  Money,  with 
which  the  Executor  might  have  paid  the  Plaintiff's  Debt  ;  yet  it  was  decreed  by  tbe 
Master  of  the  Rolls,  and  confirmed  by  my  Lord  Chancellor  for  the  Plaintiff' ;  saying 
that  the  Defendant  was  a  Party,  and  consenting  to,  and  contriving  a  Devastavit. 
Mich.  1708,  Crane  and  Drake,  2  Vern.  61(). 

30.  After  a  Suit  commenced  in  Equity,  an  Executor  shall  not  be  allowed  any 
voluntary  Payments.  Hil.  1685,  Bright  and  Woodward,  1  Vern.  369,  per  Curiam. 
[Parker  v.  Deo,]  2  Chan.  Ca.  201,  S.  P.  per  Curiam. 

31.  So  where  an  Executor  confessed  a  Judgment,  pending  a  Bill  in  Equity,  tbe 
Court  held  that  it  sliould  not  be  allowed  upon  an  Account  of  Assets.  Pasch.  1687, 
Surrey  and  Smalley,  1  Vern.  457.  [Solley  v.  Gower,]  2  Vern.  62,  S.  P.  per 
Curiam ;  but  if  he  is  sued  at  Law  by  one  Bond-Creditor,  pending  a  Suit  against  liim 
in  Equity  by  another,  he  may  confess  Judgment  to  the  Bond-Creditor,  who  sues  him 
at  Law.  [Coodfellow  r.  Burchett,]  2  Vern.  299,  300.  (An  Executor  in  Case  of  legal 
Assets  may  give  Judgment  to  one  Creditor  in  Preference  to  another.  Vide  the  Case 
of  Darston  and  Earl  of  Oxford,  Eq.  Ca.  Abr.  Part  2.) 

[241]  (B)  What  shall  be  Assets. 
Vide  Title  Heir,  and  Creditor  and  Debtor. 

1.  A.  jiurcbased  in  bis  own  Name,'  and  took  an  Assignment  of  a  Mortgage  Term 
for  Years  in  tlie  Name  of  two  Tru.stees,  and  died,  leaving  bis  Wife  Executrix  ;  and  the 
Plaintilf,  his  Heir  at  Law,  biougbt  a  Bill  to  have  tbe  Term  assigned  to  him,  for  that 
il  was  to  attend  tbe  Inheritance  ;  which  was  decreed  accordingly  ;  although  it  was 
insisted  upon,  in  Behalf  of  tbe  Executrix,  that  it  was  a  Term  in  Gross  ;  and  that  there 
being  no  Mention  in  the  Assignment  that  it  should  attend  tbe  inheritance,  it  should 
be  Assets,  and  enjoyed  as  a  Chattel.  Hil.  1080,  Tifjin  and  Tifjin.  1  Vern.  1,  but  Q.  if 
there  was  any  want  of  Assets. 

2.  For  wliere  a  Man  took  an  Assignment  of  a  Term  in  a  Tiustee's  Name,  and  the 
lidieritance  in  his  own  Name,  it  was  held,  that  though  by  Construction  in  Equity 
the  Term  is  attendant  upon  tbe  Inheritance  ;  yet  it  shall  be  Assets  for  Payment  of 
Debts,  as  well  as  a  Term  in  a  Man's  own  Name  is  Assets  at  Law  ;  but  with  tliis  Difl'er- 
encp.  that  the  Ibnr  shall  have  tbe  Benefit  of  the  Surplus  of  a  Trust  of  a  Term,  and  not 
tbe  Executor,  after  Debts  paid  ;  but  if  a  Term  be  expressly  declared  by  Deed  to  be 
attendant  on  tbe  Inheritance,  then  such  a  Term  shall  not  be  made  Assets  in  Equity  : 
but  tbe  Reporter  says,  this  Point  was  not  directly  in  the  Case,  but  came  in  by  Way 
of  Argument  only.  Mich  1683,  Chapman  and  Bond,  1  Vern.  188.  Vide  Dowse  \. 
Derivall,  1  Vern.  1 04,  that  such  a  Term  shall  be  Assets  to  pay  Debts,  though  not  subject 
to  the  Custom  of  London.  [R.atclifl'e  v.  Graves,]  2  Chan.'Ca.  152.  S.  P.  per  Curiam. 
and  a  Note  added  by  the  Reporter,  that  it  was  contrary  to  former  Resolutions. 

3.  But  where  A.  seised  in  Fee,  in  consideration  of  a  Marriage-Portion,  demised 
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certain  Lands  for  ninety-nine  Years  to  B.  and  C.  under  the  Rent  of  a  Pepper-Corn, 
upon  trust  that  they  should  redemise  tliem  in  the  following  Manner,  viz.  to  A.  for 
ninety-eight  Years  and  eleven  Months,  if  he  should  live  so  long,  reserving  the  lient 
of  a  Pepper-Corn  only  during  the  Life  of  A.  and  after  his  Decease,  a  Rent  of  £1500 
jjer  Ann.  during  the  Life  of  liis  Wife,  as  a  Jointure  for  her  ;  and  after  her  Death  a 
Pepper-Corn  for  the  Residue  of  the  Term  ;  B.  and  C.  re-demised  accordingly  ;  A. 
died  indebted  £9000  by  Bond-Debts,  and  £18,000  by  Simple  Contract,  and  left  not  above 
£0000  Personal  Estate.  On  a  Bill  brought  by  the  Creditors,  to  have  this  Term  made 
Assets,  it  was  held  by  three  Judges,  the  Master  of  the  Rolls,  and  my  Lord  Chancellor, 
that  this  Term  being  raised  for  a  particular  Purpose,  could  not  be  liable  to  any  other 
Debts  than  the  Inheritance  was;  and  decreed  accordingly.  Pascli.  1G88,  Baden 
d:  aV  and  the  Countess  DoiciKjer  of  Pembroke,  2  Vern.  52. 

4.  By  the  Statute  of  Frauds  and  Perjuries,  the  Trust  of  an  Inheritance  is  made 
Assets  at  Law,  but  the  Trust  of  a  Term  is  not ;  and  by  a  Clause  in  the  Statute,  when 
Judgment  is  obtained  against  the  Testator,  the  Sheriff  may  take  the  Trust-Estate 
into  Execution.     King  v.  Ballett.  2  Vern.  2-18. 

(What  shall  be  legal,  what  equitable  Assets,  vide  the  order  in  which  Debts  shall 
be  paid.  Title  Creditor  and  Debtor,  Letter  (B).) 

[242]  5.  If  A.  purchases  a  Walk  in  a  Chase,  and  takes  the  Patent  to  himself  and  his 
Wife,  and  J.  S.  during  their  Lives  and  the  Life  of  the  Survivor,  and  the  Husband  dies 
indebted,  yet  the  Wife  shall  have  the  Benefit  of  the  Patent  during  her  Life,  though  A. 
had  not  left  Assets  to  pay  his  Debts ;  but  after  her  Death,  J.  6'.  must  be  a  Trustee 
for  the  Executor  :  Decreed,  Kingdome  v.  Brv.lges,  2  Vern.  67. 

6.  /.  S.  on  the  Sale  of  Lands  takes  a  Bond  from  the  purchaser,  to  pay  any  Sum 
or  Sums  of  Mone.}-  not  exceeding  £500  as  he  should  by  Will  appoint  ;  and  J.  S.  by  Will 
distributes  it,  and  appoints  Payment  of  it  to  several  of  his  Relations  ;  the  Bill  was 
brought  by  the  Creditors  of  J.  S.  for  Satisfaction  out  of  Assets  :  and  (inter  alia)  to 
have  the  £500  appUed  towards  Payment  of  their  Debts  ;  and  the  Court  held,  that 
/.  ,S'.  having  Power  to  dispose  of  the  £500,  it  nuist  be  looked  upon  as  Part  of  his  Estate  ; 
and  decreed  it  to  be  Assets  liable  to  the  Plaintiff's  Debts.  Trin.  1G94.  Thompson 
and  Toicne,  2  Vern.  .319. 

7.  So  where  A.  by  Marriage-Settlement  having  a  Power  to  charge  an  Estate  with 
any  Sum  not  exceeding  £3000  for  such  Purposes  as  he  thought  fit,  by  Deed  appointed 
the  £3000  as  a  Collateral  Security,  for  quiet  Enjoyment  of  an  Estate  he  had  sold  ; 
and  if  no  Incumbrance  did  appear,  the  Appointment  was  to  be  void,  and  by  Will 
devised  the  £3000  to  his  Daughter  ;  and  upon  a  Bill  brought  by  the  Creditors  of 
A.  the  £3000  was  decreed  to  be  applied  to  the  Payment  of  his  Debts.  Lassells  v. 
Cornwallis,  2  Vern.  465. 

8.  If  A.  seised  of  a  Leasehold  Estate  to  him  and  his  Heirs  for  three  Lives,  settles 
it  on  his  Daughter  and  her  Husband  for  their  Lives,  Remainder  to  the  Use  of  his  own 
Executors  and  Administrators,  and  the  Daughter  and  her  Husband  che,  and  A.  dies 
indebted  by  Simple  Contract,  having  devised  this  Estate  to  his  Wife  :  the  Use  of  tliis 
Estate  being  limited  to  the  Executors  and  Administrators  of  A.,  makes  it  Personal 
Estate  in  A.,  and  being  Personal  Estate,  A.  cannot  debase  it  exempt  from  his  Debts, 
though  due  but  by  Simple  Contract :  Decreed,  Devon  v.  Kinton,  2  Vern.  71 'J.  Vide 
[Raggett  V.  Clerke]  1  Vern.  234. 

(C)  Where  upon  the  Death  of  one  of  the  Executors,  the  Surplus  of  the  Personal 
Estate,  after  Debts  and  Legacies  paid,  shall  survive  to  the  other. 

1.  If  a  Man  makes  B.  and  C.  E.xecutors,  and  deviseth  to  them  residuum  bonorum. 
dr.,  after  Debts  and  Legacies  paid,  and  after  B.  dies,  the  .Surplusage  shall  not  survive, 
for  it  shall  be  supposed,  that  the  Testator  intended  an  equal  Share  to  his  Executors  : 
and  decreed  for  the  Administrator  of  B.  accordingly,  but  much  to  the  Dissatisfaction 
of  the  Bar  :  for  where  the  Intention  is  secret,  and  not  declared,  it  must  give  Way  to 
the  legal  Intent.     Mich.  26  [1674]  Car.,  Cox  and  Quanlork:  1  Chan.  Ca.  238. 

{Q.  For  the  Resolutions  since  have  been  otherwise  in  Equity,  and  it  seems  well 
settled,  that  the  Survivor  shall  have  the  whole  by  Law  :  as  where  a  Man  devised  Goods 
to  A.  and  B.  and  the  Executor  assented  to  the  Legacy,  and  A.  died,  and  his  Executor 
sued  in  the  Spiritual  Court  for  A's  share,  there  being  no  Survivorship  in  such  Case 
by  the  Ecclesiastical  Law  ;  whereupon  B.  sued  a  Prohibition,  and  declared  ;  and  upon 
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Demurrer  and  Argument  it  was  adjiulgcd  tlie  Prohibition  should  stand  ;  for  by  the 
Assent  of  the  Executor  the  Jntercst  was  vested  in  the  Legatees,  and  became  a  Chattel 
in  them,  governable  by  the  Kiiles  of  the  Common  Law.  Mich.  29  Car.  2,  Bastard 
and  Slukely,  2  Lev.  209.     Vide  1  Lev.  204  ;  2  Jon.  161,  130.) 

[243]  2.  A  Man  having  devised  the  Surplus  of  his  Estate,  after  his  Debts  paid, 
to  A.  and  B.,  A.  died  ;  and  it  was  adjudged  in  the  Delegates,  and  decreed  by  the  Lonl 
North,  and  confirmed  by  Jefferics,  Lord  Chancellor,  that  this  was  a  Joint  Devise,  and 
should  survive  to  B.,  and  the  Lord  Chancellor's  Opinion  was,  that  if  A.  and  B.  had  been 
made  pjxecutori!,  and  A.  had  possessed  a  Moiety  of  the  Goods,  and  died,  it  would  have 
been  all  one.     Mich.  1G87,  Lady  Shore  and  Billingsly,  1  Vern.  482. 

(That  it  should  sur\'ive  to  the  Executor,  vide  2  Chan.  Ca.  C4,  Draper's  Case  resolved  ; 
S.  P.  resolved.  Co.t  and  Quanlock,  1  Chan.  Ca.  238.) 

3.  So  where  a  Man  devised  all  the  Rest  and  Residue  of  his  C4oods,  Chattels  and 
Personal  Estate,  to  two  Persons,  their  Executors  and  Administrators,  and  one  of  them 
died  ;  and  it  was  on  a  Bill  brought  by  his  Executor  against  the  surviving  Devisee, 
held,  that  the  S>u-vivor  should  take  the  whole  to  his  own  Use,  and  should  not  be  a 
Trustee,  as  to  a  Moiety,  for  the  Representatives  of  him  who  is  dead  ;  and  that  they 
were  to  be  considered  as  ,lointenants,  where  Survivorship  takes  Place,  as  well  in  Cases 
of  Chattels,  as  in  Cases  of  Inheritance.  Trin.  1729,  Cray  and  U'i/Zf.s  at  the  Rolls. 
(2  Will.  Rep.  529,  S.  C.    Vide  Webster  and  Webster,  S.  P.,  Eq.  Ca.  Abr.  Part  2,  p.  572.) 

*  4.  A.  made  his  Will,  and  after  several  Legacies,  gave  and  devised  all  the  Rest 
and  Residue  and  Remainder  of  his  Personal  Estate  to  three  Persons,  whom  he  made 
his  Executors  ;  one  of  them  died  in  the  Life-time  of  the  Testator  ;  and  the  only  Ques- 
tion was,  whether  the  two  surviving  Executors  should  have  the  Whole,  or  whether 
the  third  Part  should  be  distributed  according  to  the  Statute  amongst  the  next  of 
Kin ;  and  the  Master  of  the  Rolls,  on  Time  taken  to  consider  of  the  Case,  and 
citing  most  of  the  Authorities,  both  out  of  the  Civil  andCoininon  Law.  was  of  Opinion, 
and  decreed  accordingly,  that  the  two  surviving  Executors  should  take  the  whole. 
Trin.  1730,  Hunt  and  Berkeley  at  the  Rolls.  {Hardwicke,  C,  East,  12  Geo.  2,  in  the 
Case  of  Oicen  and  O^cen  said,  on  Consideration  of  this  Case  he  did  not  tliink  the  Reasons 
the  Master  of  the  Rolls  went  upon  sufficient  to  warrant  this  Determination  ;  for  the 
next  of  Kin  take  not  by  the  Intent  of  the  Party  who  makes  the  Will,  but  by  a  legal 
Right  arising  on  the  Trust  and  Intestacy.     MS.  Notes,  vifle  1  Atk.  494.) 

(D)  Where  the  Surplus  of  the  PersonjVl  Estate  belongs  to  the  Executor, 
OR  he  is  to  be  a  Trustee  for  the  next  of  Kin  to  the  Testator. 

1.  A.  by  Will  devised  particular  Legacies  to  his  Children  and  Grandcliildren  and 
£10  a-piece  to  A.  and  B.,  whom  he  made  Executors,  for  their  Care  ;  the  Surplus  of 
the  Personal  Estate  being  £5000  and  upwards  ;  the  Question  was,  whether  the  Surplus 
siiould  be  a  Trust  for  the  Cliildren,  or  go  to  the  Executors  ;  and  it  was  decreed  a  Trust 
for  the  Children.  Mich.  1G87,  Foster  and  Munt,  1  Vern.  473,  per  Jefferies,  Lord 
Chancellor.  [Granvill  v.  Beaufort,]  2  Vern.  G49,  S.  C,  cited  and  said  to  be  aftirmcd 
in  the  Hou.se  of  Lords.  (Vide  Ball  v.  Sviith,  2  Vern.  G76;  Granrille  v.  Beaufort.  2 
P.  Wms.  IIG,  and  Farrington  v.  Knightley,  2  P.  Wins.  548.) 

(Since  this  Case,  there  hath  been  Variety  of  Resolutions,  both  in  Chancery  and  the 
House  of  Lords  on  this  Head  ;  notwithstanding  which,  this  matter  seems  as  unde- 
termined as  any  in  Equity  ;  for  though  the  Law  casts  the  whole  Personal  Estate  on 
the  Executor,  yet  as  the  Intention  of  the  Testator  is  chiefly  to  be  regarded  in  a  Will, 
if  it  appears  by  a  strong  and  necessary  Implication,  that  the  Executor  was  not  to  have 
it  to  his  own  Use.  Equity  will  decree  him  a  Trustee  for  the  next  of  Kin  to  the  Testator  ; 
and  therefore  it  seems  agreed,  that  if  Strangers,  or  distant  Relations  are  made  Executors, 
and  Legacies  are  given  them  for  their  Care  and  Trouble,  that  they  shall  not  have  the 
Surplus  ;  but  where  the  Executors  are  as  nearly  related,  as  those  who  claim  as  next  of 
Kin,  and  they  have  had  all  Legacies  given  them,  though  perhaps  some  of  them  greater, 
and  some  of  them  less,  great  Doubt  has  been  :  in  which  Instances  it  has  (as  appears 
by  the  Cases)  been  determined  according  to  the  Intention  of  the  Testator,  collected 
not  only  from  the  Words  of  the  Will,  but  like\Anse  from  collateral  Proof  of  Testator's 
greater  kindness,  dr.,  which  upon  these  Occasions  has  been  admitted  sometimes  for 
the  Executor,  and  sometimes  for  the  next  a-kin.) 

[244]  2.  A.  by  Will  gave  several  Legacies  therein  specified,  to  all  her  next  of  Kin  by 
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Name ;  and  likewise  gave  particular  legacies  to  M.  and  P.  two  dissenting  Ministers, 
and  made  them  her  Executors,  but  did  not  make  any  express  Disposition  of  the  Surplus 
of  the  Personal  Estate  ;  and  the  Executors  were  obliged  to  account  and  distribute 
the  Surplus  amongst  the  next  of  Kin  to  the  Testator.  Mich.  1698,  Batjley  and  Powell, 
•2  Vern.  361,  decreed.  (2  Freem.  Rep.  225,  S.  C.  accord'.  The  Reporter  says,  it  was 
admitted  that  if  Proof  could  have  been  made  of  a  Parol  Declaration  of  the  Testator's 
Intent,  that  the  Executors  should  have  had  the  Overplus,  it  would  have  been  sufficient, 
as  in  Lady  Gainsbury's  Gase. — Free,  in  Chan.  92,  S.  G.  says,  Lord  Chancellor  decreed 
the  Surplus  to  be  chstributed,  and  the  Executors  to  pay  Costs  for  insisting  on  it.  Vi/le 
the  Case  of  Farringtan  and  K nightly ;  Rachfield  and  Careless;  Duke  of  Rutland 
and  Dutchess  of  Rutland  accord' ;  and  the  Case  of  the  Attorney  General  and  contra, 
all  in  Eq.  Ca.  Abr.  Part  2.) 

3.  So  where  A.  made  B.  his  Executor,  and  gave  him  £20  for  Mourning,  and  B. 
not  being  of  Kin  to  the  Testator,  the  Surplus  of  the  Personal  Estate  was  decreed  to 
be  distributed.  Pasch.  7  Ann.  [1708],  Cook  and  Walker,  2  Vern.  676,  S.  C.  cited 
(2  Freem.  Rep.  276,  S.  C.  accord'.) 

4.  So  where  A.  gave  £100  Legacy,  and  the  Interest  of  £300  to  his  Wife  for  her 
Life,  and  made  her  and  B.  and  C.  Executors,  and  gave  to  B.  £20  for  Mourning ;  the 
Surplus  wqs  decreed  to  be  distributed.  Trin.  7  Ann.  Durwell  and  Bennet,  2  Vern. 
677.  cited. 

5.  A.  made  his  Will,  to  the  EfTect  following,  /  dispose  of  my  Estate  af ter-mentianed , 
and  what  else  I  have  in  the  World,  in  Manner  and  Form  following,  and  then  gives 
several  Legacies  to  his  Relations,  amounting  to  near  the  Value  of  his  Estate  (as  appeared 
by  a  Calculation  of  his  own  Hand-writing  by  him  about  that  Time  made)  and  made 
B.  and  C.  Executors,  and  gave  them  £20  and  intreated  them  to  take  the  Trouble  of 
getting  in  his  Estate  ;  the  Testator  lived  ten  Years  after,  and  acquired  an  additional 
Estate,  and  died,  not  having  altered,  nor  new  published  his  Will ;  and  on  a  Bill  brought 
by  the  next  of  Kin  against  the  surviving  Executor,  it  was  decreed,  that  the  surviving 
Executor  was  but  an  Executor  in  Trust,  and  that  the  new  acquired  Estate  should  go 
to  the  Legatees  in  Proportion  to  their  Legacies.     Trin.   1690,  Cordell  and  Noden, 

2  Vern.  148.  Decreed  by  the  Lords  Commissioners,  and  Raiclinson  rested  much 
on  the  Words,  /  dispose  of  my  Estate  after-mentioned,  and  what  else  I  hare  in  the 
World,  &c. 

6.  So  where  one  made  his  Will,  and  his  Wife  Executrix,  lived  twenty  Years  after 
the  Will,  and  acquired  an  Estate  ;  and  the  Surplus  was  decreed  to  be  distributed.  13 
IV.  3,  Ward  and  Lane,  2  Vern.  677,  cited  to  be  adjudged. 

*  1.  A.  devised  Lands  to  be  sold  for  Payment  of  his  Debts,  and  wills,  that  the  Surplus 
shall  be  deemed  Part  of  his  Personal  Estate,  and  go  to  his  Executors,  and  gives  to  his 
Executors  £100  a-piece  as  a  Legacy  :  and  the  Question  was,  whether  the  Executors 
should  have  the  Surplus  to  their  own  Use,  or  should  distribute  according  to  the  Statute 
of  Distributions.  For  the  Executors  it  was  insisted,  that  the  Surplus  should  be  Part 
of  his  Personal  Estate,  and  go  to  them,  and  that  he  meant  it  them  to  their  own  Use ; 
and  his  giving  them  a  Legacy  of  £100  a-piece,  cannot  alter  the  Case,  for  the  Surplus 
perhaps  might  be  nothing  :  and  therefore  he  gave  them  the  £100  that  they  might  at 
all  Events  be  sure  of  something,  and  not  to  exclude  them  of  the  Benefit  of  the  Surplus  ; 
and  this  being  a  Devise  of  the  Surplus  after  Debts  and  Legacies  paid,  cannot  be  a  Trust 
in  them,  for  then  all  their  Trust  is  performed,  when  Debts  and  Legacies  are  paid.  On 
the  other  Side  it  was  said,  that  the  Words  in  the  Will,  that  the  Surplus  should  be  Part 
of  his  Personal  Estate  {and  go  to  his  Executors)  were  only  intended  to  exclude  the  Heir, 
who  else  would  have  had  it,  and  not  to  give  any  greater  Interest  to  his  Executors 
[245]  than  they  would  have  had  otherwise  ;  and  of  the  same  Opinion  was  my 
Lord  Chancellor;  and  decreed  accordingly.  Hil.  1697,  The  Lord  Bristol  and 
Hungerford.     (S.  C.  Free,  in  Chan.  81.     Vide  2  Vern.  645  ;  3  P.  Wms.  194,  in  not.) 

8.  But  where  a  Man  devised  his  Library  of  Books  to  A.  (except  ten  Books,  such 
as  his  Wife  should  chuse,  as  Plays,  Romances,  Sermons,  but  not  Law-Books)  and  made 
her  Executrix  ;  it  was  held  by  Lord  Keeper,  that  she  should  not  by  this  Devise  be 
excluded  from  the  Benefit  of  the  Surplus  of  the  Personal  Estate.  Trin.  1704,  Griffith 
and  Rogers,  decreed.     {Free  in  Chan.  231,  S.  C.) 

9.  So  where  one  not  of  Kin,  but  a  Stranger,  was  made  Executor,  and  had  consider- 
able Legacies  given  him  ;  although  it  was  decreed  by  Sir  Peter  King,  in  the  Mayor's 
Court,  in  Favour  of  the  Testator's  two  Brothers,  that  the  Surplus  should  be  distributed  ; 
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yet  upon  Appeal  to  the  House  of  Peers,  that  Decree  was  reversed  ;  not  barely  as  it 
stood  upon  the  Will,  but  that  parol  Proof  ought  to  be  received  in  Favour  of  the 
Executor's  Title,  consistent  with  the  Will  ;  and  tlie  Proof  beins  full  as  to  the  Testator's 
frequent  Declarations,  that  his  Executor,  though  a  Stranger,  should  have  the  Surplus  ; 
it  was  decreed  accordingly.  LiltMiunj  and  Biickleij.  S.  P.  Decreed  on  the  parol  Proof, 
The  Ladif  Uranvill  and  the.  Dutchess  of  Beau  for  I  (a)  2  Vern.  G48,  and  attirmed  in  the 
House  of  Lords.  Vide  Title  Evidence,  Letter  (C)  [1  Eq.  Ca.  Abr.  230].  (2  Vern.  G77, 
S.  a.     Vide  1  Bro.  P.  C.  340 ;  9  Mod.  10.) 

{a)  1  Vfill.  Rep.  114,  S.  C.  Vide  the  Case  of  Mallahnr  and  Mallabar,  S.  P.  per 
Talbot,  C,  Eq.  Ca.  temp.  Talbot,  78,  80,  though  animo  reliidante. 

10.  A.  po.ssessed  of  a  long  Term  for  Years,  by  Will  devised  it  to  his  Wife  for  Life, 
and  after  her  Death  to  the  Child  she  was  then  enseint  with  ;  and  if  such  Child  died 
l)efore  it  came  to  twenty-one,  then  he  devised  one  third  Part  of  the  same  Term  to  his 
Wife,  her  Executors  and  Administrators,  and  the  other  two  Thirds  to  other  Persons, 
and  made  his  Wife  Executrix  of  his  Will,  and  died  ;  and  the  Bill  was  brought  against 
her  by  the  next  of  Kin  to  the  Testator,  to  have  an  Account  and  Distribution  of  the 
Surplus  of  his  Personal  Estate  not  devised  by  the  Will  ;  and  two  (Questions  were  made  ; 
1st,  Whether  the  Devise  to  the  Wife  of  one  third  Part  of  the  Term  was  good,  because 
it  happened  she  was  not  then  enseint  at  all ;  and  so  the  Contingency,  upon  which 
the  Devise  to  her  was  to  take  place,  never  happened  ;  the  other  Question  was,  whether 
this  Term  being  Part  of  the  Personal  Estate,  and  expressly  devised  to  her  for  Life, 
with  such  other  contingent  Interest  on  the  Death  of  the  supposed  enseint  Child  before 
twenty-one,  should  shut  her  out  from  the  Surplus  of  the  Personal  Estate,  which  belonged 
to  her  as  Executrix,  and  so  the  Surplus  go  in  a  Course  of  Administration,  to  be  distri- 
buted amongst  the  PlaintifTs,  as  next  of  Kin.  As  to  the  first  Point,  Lord  Keeper 
delivered  his  ()j)inion,  that  though  the  Wife  was  not  enseint  at  the  Time  of  the  Will, 
yet  the  Devi.se  to  her  of  such  third  Part  of  the  Term  was  good  ;  and  as  to  the  other 
Point  dismissed  the  Plaintifl's  Bill,  and  .so  let  in  the  Executrix  to  the  Surplus  of  the 
Personal  Estate,  notwithstanding  the  Devise  to  her  of  Part,  as  aforesaid.  Midi.  1711, 
Jones  and  W'estcomh.  {Prer.  in  Chan.  SIG,  S.  C.  Gilb.  Eq.  Rep.  74,  S.  C.  Vide  also 
Andrews  an  the  Demise  of  Jones  v.  Fulham,  Eq.  Ca.  Abr.  Part  2,  p.  294.) 

11.  A.  was  Executrix  of  B.  her  former  Husband,  and  after  married  C,  who,  by 
his  Will  in  IGSG,  devised  to  his  Wife  the  Plate  and  Goods  she  brought  him  in  Marriage, 
and  two  Silver  Salvers,  in  lieu  of  Plate  that  had  been  changed  away,  and  made  her 
Executrix,  and  died,  leaving  a  Daughter  by  a  former  Wife,  and  his  Wife  enseint  of 
a  Daughter ;  and  there  being  no  Devise  of  the  Surplus  of  the  Per-[246]-sonal  Estate, 
the  Question  was,  whether  she  should  take  it  as  Executrix  to  her  own  Use,  or  liable 
to  Distribution  ;  and  Lord  Keeper  decreed  the  Surplus  to  the  Wife,  as  well  for  that 
this  Will  was  made  before  the  Case  of  Foster  and  Munt,  as  also  for  that  in  this  Case 
nothing  is  devised  to  the  Wife,  but  what  was  her  own  before,  and  as  she  was  Executrix 
to  her  former  Husl)and  ;  but  principally,  because  where  a  Wife  is  made  Executrix, 
it  is  to  be  presumed  she  was  not  made  so  to  have  barely  an  Office  of  Trouble  but  of 
Benefit,  to  take  the  Surplus,     Hil.  1711,  Ball  a,nd  Smith,  2  Vern.  675. 

12.  The  Plaintiff  married  one  Mrs.  Allen,  Sister  to  William  Allen,  who  being 
possessed  of  a  Personal  Estate  to  the  Value  of  about  £2000,  and  being  taken  ill  makes 
his  Will  in  Writing  the  very  Day  before  his  Death,  and  thereby  devises  several  Legacies 
to  his  Relations,  and  amongst  the  Rest,  gives  the  Plaintiff  his  Sister  about  £1000,  and 
gives  £70  to  Mr,  Serle  and  his  Wife,  and  their  four  Children,  to  buy  them  Mourning  ; 
and  gives  to  his  dear  and  most  esteemed  Friend,  Mrs,  Sarah  Serle  (one  of  the  Daughters 
of  Mr.  Serle,  to  whom  he  had  made  his  Addresses  in  Way  of  Mari'iage)  £500,  and  gives 
his  Horse  and  Furniture  to  one  of  the  Defendants,  by  his  Christian  Name  and  Sur- 
name, and  his  Cloaths  to  be  disposed  of  by  his  Executors  ;  and  then  concludes,  as 
to  the  £700  /  am  in  titled  to  in  the  South-Sea  Company,  and  the  Rest  of  my  Personal 
Estate,  I  will,  that  the  same  should  be  sold  for  Payment  of  my  Debts  and  Legacies,  and 
I  make  Mr.  John  and  Mr.  Thomas  Serle  my  Executors,  and  dies  ;  the  Executors  were 
two  of  the  Children  of  Mr.  Serle,  and  intitled  to  their  Proportion  of  the  £70  devised 
for  Mourning,  and  one  of  them  to  the  Horse  and  Furniture  ;  but  were  no  Ways  related 
to  the  Testator.  The  Surplus  of  the  Personal  Estate  came  to  about  £600,  and  this  Bill 
was  brought  against  the  Defendants  the  Executors  to  have  an  Account  thereof ;  and 
that  it  might  be  paid  to  the  Plaintiff,  whose  Wife  was  the  only  Sister  and  next  of  Kin 
to  the  Testator.     And  for  the  Plaintiffs  it  was  insisted,  that  tlie  Executors  were  mere 
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Strangers,  no  Ways  rplated  to  tlie  Testator,  and  that  they  had  paiticidar  Legacies 
left  them  for  Mourning  out  of  the  i70,  and  one  of  them  had  a  Horse  and  Furniture 
expressly  devised  to  him  and  therefore  it  was  not  reasonable  that  they  should  go  away 
with  the  Surplus  of  the  Personal  Estate.  On  the  other  Side  it  was  insisted,  that  the 
Defendants  being  Executors,  they  represented  the  Testator;  that  they  stood  in  his 
Place,  and  were  intitled  to  whatever  he  left  undisposed  of  ;  tliat  this  was  the  Antient 
Law  for  many  Ages,  and  therefore  the  legal  Title  being  in  them,  they  ought  not  to  be 
defeated  of  it,  without  a  manifest  Intention  of  the  Te.stator  to  the  contrary  ;  that  here 
appeared  no  such  Intent  in  the  Will,  for  they  are  not  named,  either  by  the  Christian 
Name  or  Surname,  or  so  much  as  by  the  Name  of  their  Office,  till  the  very  Close  of  the 
Will  ;  nay,  it  was  in  Proof,  that  the  Testator  did  not  so  much  as  consider  whom  he 
should  make  his  Executors,  till  he  had  disposed  of  all  the  Legacies  ;  that  the  giving 
one  of  them  his  Horse  and  Furniture,  was  only  to  exclude  the  other,  who  by  being 
Executor  with  him,  would  have  been  equally  intitled  to  it,  and  could  not  be  coiLStrued 
a  Legacy  to  shut  them  out  of  the  Surplus,  since  it  rather  regarded  the  other  Executor 
than  the  Plaintiff',  the  next  of  Kin  ;  that  they  had  it  fully  in  Proof,  that  the  Testator 
being  asked,  whether  he  would  not  give  his  Sister  more  ?  answered  he  would  not  ; 
that  being  asked,  who  should  have  the  Surplus,  or  what  should  become  of  the  Surplus  ? 
he  [247]  said  his  Will  should  stand  as  it  was,  and  that  he  had  a  very  great  Regard  for 
the  Defendant's  Family,  and  was  to  have  married  their  Sister ;  that  these  Proofs 
being  in  Affirmance  of  the  Disposition  which  the  Law  made  to  the  Executors  might  be 
read  ;  and  that  several  Resolutions,  since  the  Case  of  Foster  and  Munt,  had  pared 
away  the  Authority  of  that  Case,  and  therefore  prayed  that  the  Bill  may  be  dismissed. 
My  Lord  Chancellor  was  clearly  of  Opinion,  that  the  Proofs  being  in  Affirmance  of 
the  Disposition,  ought  to  be  read,  and  said,  that  they  were  so  full  as  to  make  an  End 
of  this  Case  that  without  a  strong  and  violent  Implication,  the  Executors  ought  not 
to  be  defeated  of  the  Residuum  ;  that  here  was  no  such  Implication  in  this  Will,  but 
rather  the  contrary  ;  that  to  make  Sense  of  the  last  Clause,  it  nmst  be  construed  as 
a  Devise  of  the  South-Sea  Stock,  and  the  Rest  of  his  Personal  Estate,  to  his  Executors ; 
for  it  immediately  follows,  and  1  make  John  and  Thomas  Serle  my  Executors,  which 
could  have  no  Relation  to  the  Direction  for  Sale,  unless  by  giving  them  the  Surplus 
which  should  arise  by  Sale  ;  and  as  there  appeared  no  strong  or  violent  Implication 
to  induce  any  other  Construction,  he  could  not  give  into  so  great  a  Change  of  the  Law, 
but  must  decree  for  the  Executors;  and  accordingly  did  so.  Hit.  171G,  Batchelor 
and  Serle.    {Gilb.  Rep.  125,  S.  C.  in  tot  idem  verbis,  2  Vern.  736,  S.  C.) 

(E)  Of  Remediis  by  one  Executor  against  another,  and  how  far  the  one  shall 

BE  answerable  FOR  THE  OTHER. 

1.  If  two  Executors  make  Partition  of  the  Specialties,  etc.,  of  the  Testator,  and  after 
one  of  them  releases  an  Obligation,  which  by  the  Partition  belonged  to  the  other; 
though  the  Debtor  had  Notice  of  the  Partition,  yet  the  other  Executor  shall  not  be 
relieved  in  Equity,  unless  the  Release  was  procured  by  Fraud,  or  without  a  full  Satis- 
faction ;  the  Debtor  must  then  satisfy  the  Overplus.  [Anonymous,]  Moar  G20,  but  tnde 
[(iriffith  V.  Manser,]  Hard.  1G8.  and  Q.  whether  he  has  not  Remedy  against  the  Executor. 

2.  A.  made  B.  and  C,  Men  of  good  Credit,  his  Executors  ;  C.  being  a  Banker  received 
all  the  Money,  but  B.  joined  with  him  in  the  Receipts,  taking  his  Note,  to  shew 
that  he  received  not  the  Money  ;  and  per  Harcourt,  Lord  Chancellor,  if  two  Trustees 
join  in  a  Receipt,  and  one  receives  the  Money,  he  only  who  receives  shall  be  liable  :  If 
there  be  two  Executors,  and  they  join  in  a  Receipt,  and  one  only  receives  the  Money  ; 
as  to  Creditors,  who  are  to  have  the  utmost  Benefit  of  the  Law.  each  is  liable  for  the 
Whole,  though  one  Executor  alone  might  give  a  Discharge,  and  the  joining  of  the  other 
was  unnecessary  ;  but  as  to  Legatees  and  those  claiming  Distribution,  who  have  no 
Remedy  but  in  Equity,  the  Receipt  of  one  Executor  shall  not  charge  the  other  ;  for 
the  joining  in  the  Receipt  is  only  a  Matter  of  Form,  the  substantial  Part  is  the  actual 
receiving;  and  tliis  only  is  regarded  in  Conscience.  Mich.  12  Ann.  [1713],  Churchill 
and  Hohson.  1  Salk.  318.     {Vide  1  Will.  Rep.  241,  S.  C.  accord'.) 

3.  But  where  one  made  two  Executors,  and  devised  all  his  Estate  to  his  Wife  for 
Life,  and  after  to  be  equally  divided  amongst  the  Plaintifl's,  who  brought  their  Bill 
against  the  Executors  for  aii  Ac  [248]  'ount :  and  the  Defendants,  by  Answer,  charge 
themselves  jointly  and  discharge  themselves  jointly  ;  and  inter  alia  charge  themselves 
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with  two  Notes  for  £-200  East-India  Stock,  and  afterwards  penfling  the  Suit,  sold  the 
said  East-India  Stock,  and  joined  in  tlie  Transfer  of  it :  but  whether  any  Acquittance 
were  "iven  for  the  Purcliase-Money  chd  not  appear  :  Cox,  one  of  the  Executors  becomes 
insolvent ;  ami  if  Fitt,  the  other,  shoukl  be  charged  witii  the  whole  I'urchase-Money, 
or  only  a  Moiety,  was  the  (Question.  Pitt,  on  Examination  after  the  Hearing,  having 
sworn  he  was  persuaded  by  Co.k  to  join  in  the  Sale,  but  received  only  a  Moiety  of  the 
Money  ;  anil  it  was  decreed  by  the  Master  of  the  Rolls,  and  affirmed  by  my  Lord  Keeper. 
that  he  should  be  charged  with  the  Whole,  notwithstanding  the  Cases  of  Heaton  and 
Marriott  (2  Vern.  504.  I'rec.  in  ('han.  174),  and  Fellows  and  Owen  (2  Vern.  504, 
515;  IF.  Wins.  SI:  2  Freem.  28.'5)  ;  for  they  were  Trustees  of  a  Real  Estate,  where 
there  was  a  Necessity  for  both  to  join  ;  but  these  were  Executors,  where  no  such 
Necessity  was  ;  for  one  Executor  might  have  sold  without  tlie  other  ;  besides,  this  was 
done  jiendente  lite,  and  no  Application  made  to  this  Court  ;  and  there  is  nothing  to 
discharge  Fill,  but  his  own  Examination.  Hil.  1708,  Miirrel  and  Cox  and  Fitt,  2  Vern. 
570,  S.  C. 

(F)  Of  Administration,  to  whom  to  be  granted,  who  are  entitled  to  a  Distribution, 
AND  in  what  Proportion;  and  here  of  bringing  into  Hotchpot. 

1.  If  an  Intestate  dies  before  the  Year  1G70,  yet  Administration  being  granted  after 
the  making  of  the  Statute,  his  Personal  Estate  is  liable  to  a  Distribution.  Mich.  1701), 
Brice  and  Whileing,  2  Vern.  G42. 

(Bv  the  22  &  23  Car.  2,  cap.  10.  All  Ordinaries  and  Ecclesiastical  Judges,  upon 
granting  Administration,  must  take  Bond  of  the  Administrator,  with  two  or  more 
Sureties,  with  Condition,  that  the  Administrator  shall  make  a  true  and  perfect  In- 
ventory of  all  the  Goods  and  Chattels  of  the  Deceased,  and  exhibit  it  into  the  Registry 
of  the  Ordinary's  Court  by  such  a  Day,  and  to  administer  according  to  Law,  and  to 
make  a  true  and  just  Account  thereof,  and  to  make  Distribution  as  followeth,  viz.  one 
Third  to  the  Wife  of  the  Intestate,  the  Residue  amongst  liis  Children,  and  such  as  legally 
represent  them,  if  any  are  dead,  other  than  such  Children  who  shall  have  any  Estate  by 
Settlement  of  the  Intestate  in  his  Life-time,  equal  to  the  other  Shares  ;  but  those 
Children  who  have  been  advanced  by  Settlements  or  Portions  by  the  Intestate,  not 
equal  to  the  other  Shares,  shall  have  so  much  of  the  Surplus  as  will  make  all  equal  ; 
and  the  HeiratLawshall  have  an  equal  Share  in  the  Distribution  with  the  other  Children 
without  any  Consideration  of  what  he  had  by  Descent  or  otherwise,  from  the  Intestate. 
If  there  are  no  Children,  nor  legal  Representatives  of  them,  in  such  Case,  one  Moiety 
shall  be  allotted  to  the  Wife,  the  Residue  equally  to  the  next  of  Kin  of  the  Intestate, 
in  an  equal  Degree,  and  those  who  legally  represent  them  ;  there  shall  be  no  Representa- 
tion amongst  Collaterals,  after  Brothers  and  Sisters  Children  :  and  if  there  is  no  Wife, 
then  all  shall  be  distributed  amongst  the  Children  ;  and  if  no  Child,  then  to  the  next 
of  Kin  to  the  Intestate,  in  an  equal  Degree,  and  their  Representatives  ;  no  Distribution 
shall  be  made  till  a  Year  after  the  Intestate's  Death  ;  and  every  one  to  whom  any  Share 
be  allotted,  shall  give  Bond,  with  vSureties  in  the  Spiritual  Court,  if  Debts  shall  after- 
wards appear,  to  refund  his  rateable  Part  thereof,  and  of  the  Charges  of  the  Administra- 
tion. By  the  21)  Car.  2,  cap.  3,  the  above  Act  shall  not  extend  to  the  Estates  of  Feme 
Coverts  that  die  intestate,  but  that  their  Husbands  shall  have  Administration  of  their 
Personal  Estates,  as  before  the  making  of  the  Act ;  and  the  Husbands  are  not  com- 
pellable to  make  Distribution  of  their  Personal  Estates.  By  the  1  Jac.  2,  cap.  17.  No 
Administrator  shall  be  cited  to  render  an  Account  of  the  Personal  Estate  of  the  Intestate, 
other\vise  than  by  Inventory,  unless  it  be  at  the  Instance  of  some  Person,  in  Behalf 
of  a  Minor,  or  of  one  having  a  demand  out  of  such  Personal  Estate,  as  Creditor,  or  next 
of  Kin.  If  after  the  Death  of  the  Father,  any  of  his  Children  shall  che  intestate,  without 
Wife  or  Children,  in  the  Life  of  the  Mother,  every  Brother  and  Sister,  and  the  Repre- 
sentatives of  them,  shall  have  an  equal  Share  with  the  Mother  ;  such  Part  of  any 
Intestate's  Estate  within  the  City  of  London  or  Province  of  York,  as  any  Administrator 
hath  by  Virtue  only  of  being  Administrator,  shall  be  subject  to  Distribution,  as  in  other 
Cases  ;  and  the  Custom  observed  therein  shall  not  be  subject  to  extend  to  it.) 

[249]  2.  If  Administration  is  granted  to  two.  and  one  dies,  yet  the  Administration 
does  not  cease,  for  it  is  not  like  a  Letter  of  Attorney  to  two,  where  by  the  Death  of  one, 
the  Authority  ceases  :  but  is  rather  an  Office  :  and  Administrators  are  enabled  to  bring 
Actions  in  their  own  Names,  come  in  the  Place  of  Executors,  and  therefore  the  Office 
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survives.  Mich.  1705,  Adams  and  Buckiand,  2  Vern.  514,  per  Lord  Keeper.  {Vide 
the  Case  of  Hudson  and  Hudson,  S.  P.  by  Talbot,  0.,  on  hearing  Civilians,  Ea.  C'a  Abr 
Pt.  2,  p.  425.) 

3.  If  a  Man  makes  his  Will,  and  his  Son  Executor,  but  makes  no  Disposition  of  the 
Surplus  of  the  Personal  Estate  ;  the  Son  dies  without  proving  of  the  Will ;  the  Testator 
is  dead  Intestate  as  to  the  Surplus,  and  the  same  .shall  be  distributed  amongst  the  next 
of  Kin  of  the  Testator.     [Bull  v.  Smith,]  2  Vern.  634.     {Vide  2  Mod.  101.) 

4.  On  the  Statute  for  the  better  settling  of  Intestates  Estates ;  the  Question  was 
on  that  Clause  of  the  Statute,  that  there  should  be  no  Representation  among  Collaterals 
beyond  Brothers  and  Sisters  Children,  whether  to  be  intended  of  Brotliers  and  Sisters 
to  the  Intestate  ;  or  whether,  wlien  Distribution  falls  out  amongst  Brothers  and  Sisters, 
though  remote  Relations  to  the  Intestate,  Representation  shall  be  admitted  ;  and  the 
Court  held  that  the  Representation  should  be  only  between  the  Brothers  and  Sisters 
to  the  Intestate.  Trin.  1691,  Maw  and  Harding,  2  Vern.  233,  S.  P.  resolved  on  a 
j\Iotion  for  a  Prohibition  in  B.  R.  Pelt's.  Case,  1  Salk.  250.  (1  Will.  Rep.  25,  S.  G.) 
Vide  Beeton  v.  Darkin,  2  Vern.  108,  S.  P.  but  no  Resolution. 

( Vide  the  Case  of  Bowers  and  Littlewood,  1  Wil.  Rep.  594,  where  Lord  Parker  declares 
the  Law  to  be  settled  by  PetCs.  Case.) 

5.  If  one  dies  Intestate,  leaving  a  Grandmother,  and  Uncles  and  Aunts,  the  Grand- 
mother is  intitled  to  the  Personal  Estate,  in  Exclusion  of  the  Uncles  and  Aunts.  Trin, 
1719,  Woodrooff  and  Viinkicorth,  held  clearly  per  Curiam.  {Prec.  in  Chan.  527,  S.  0. 
and  P.) 

(1  Salk.  251,  S.  P.  resolved.) 

G.  If  there  be  Grandfather,  Father  and  Son,  and  the  Father  dies  Intestate,  the 
Son  shall  have  the  Administration,  and  not  the  Grandfather.  Vide  [Crooke  i'.  Watt] 
2  Vern.  125. 

7.  A.  had  three  Brothers,  one  died,  leaving  three  Clrildren,  another  Two,  and  the 
third  Five ;  then  A.  died  Intestate ;  and  it  was  resolved,  that  Distribution  should  be 
per  Capita,  and  not  per  Stirpes,  and  that  all  the  Children  should  have  equal,  because 
none  take  by  Way  of  Representation,  but  all  as  next  of  Kin  in  equal  Degree.  Mich. 
1695,  Vialsh  and  Walsh,  resolved  in  Cane'.     {Pr.  in  Chan.  54,  S.  C.  in  totidem  verbis.) 

8.  A  Man  died  Intestate,  leaving  a  Brother  of  the  whole  Blood,  and  Sister  of  the 
half  Blood  ;  and  it  was  held  that  the  Sister  of  the  half  Blood  should  come  in  for  an  equal 
Share  with  the  Brother  of  the  whole  Blood.  Smith  and  Tracy.  1  Mod.  209 ;  1  Vent. 
316,  2  Lev.  173;  [Cited  Winchel.sea  v.  Norchffe.]  1  Vern.  437;  2  Vern.  124,  S.  P. 
Crooke  and  Watt,  (a)  Resolved,  and  affirmed  in  the  House  of  Lords  on  great  Debate. 
Show.  P.  0.  109;  2  Vent.  317,  S.  G. 

(a)  2  Freern.  112,  S.  C.  says,  the  Court  were  of  Opinion,  according  to  the  late 
Resolutions,  that  the  half  Blood  was  in  ceqiiali  gradu,  and  ought  to  have  a  whole  Share. 

9.  The  Plaintiff's  Father  on  the  Marriage  of  the  Daughter  of  B.  covenanted,  in  Case 
of  a  second  Marriage,  to  pay  tlie  first  Son  by  the  first  Wife  £500,  there  was  a  Son  and 
several  other  Children  of  the  first  Marriage  ;  the  Father  died  Intestate  ;  and  it  was 
held,  that  the  Heir  must  bring  the  £500  into  Hotchpot,  although  in  Nature  of  Purchaser 
under  a  Marriage-Settlement.     Hil.  1 708,  Phiney  and  Phiney,  2  Vern.  638. 

10.  Mr.  Freeman  (late  Chancellor  of  Ireland)  in  the  Year  1693,  on  his  Marriage, 
entered  into  Articles,  in  Consideration  of  the  said  [250]  Marriage,  and  of  £4000  Portion, 
to  settle  such  an  Estate  to  the  Use  of  himself  for  Life,  Remainder  to  his  intended  Wife 
for  Life,  Remainder  to  the  first  and  other  Sons  of  the  Marriage  successively  in  Tail 
Male,  Remainder  to  Trustees  for  1000  Years,  in  Trust  to  raise  Portions  for  Daughters, 
in  Case  there  were  no  Sons  ;  that  is  to  say,  if  but  one  such  Daughter,  the  Sum  of  £5000, 
and  if  Two,  or  more,  then  the  Sum  of  £6000  equally  between  them,  to  be  paid  and 
pavable  at  her  and  their  respective  Age  or  Ages  of  eighteen  Years,  or  Days  of  Marriage, 
which  should  first  happen  •  and  £80  per  Ann.  Maintenance  in  the  mean  Time,  to  each 
Daughter,  with  Remainder  to  his  own  right  Heirs,  and  gave  a  Bond  of  £10,000  Penalty, 
for  Performance  of  Covenants  ;  the  Marriage  takes  Effect,  and  they  had  Issue  one 
Daughter  only,  and  no  Son  ;  then  the  Wife  dies,  and  afterwards  Mr.  Freeman  married 
a  second  Wife  ;  and  on  that  Marriage  made  a  Settlement  of  this  Estate  amongst  others  ; 
but  the  second  Wife,  or  her  Trustees,  had  no  Notice  of  the  Articles  made  on  the  first 
Marriage.  Afterwards  Mr.  Freeman  died  intestate,  lea\-ing  a  Son  and  a  Daughter  by 
his  second  Wife,  and  left  a  Personal  Estate  to  the  Amount  of  £20,000  and  upwards,  at 
the  Time  of  his  Death,  which  was  in  1710 ;  the  Daughter  by  his  first  Wife,  at  that 
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Time,  was  about  twelve  Veais  of  Age,  and  some  Time  since  intei-ni.irrying  with  tlie. 
Plaintiff,  they  brougiit  their  Bill  to  have  an  Account  of  the  Personal  Estate  of  Mr. 
Freeman,  and  their  distiibutoiy  Share  thereof ;  and  the  only  Question  was,  whether 
this  £5000  should  not  be  looked  upon  to  be  so  far  an  Advancement  of  the  Plaintiff, 
the  Wife,  that  if  she  would  have  any  farther  Sliare  of  her  Father's  Person.al  Estate, 
they  must  l)ring  this  ITtOOO  into  Hotehpot,  U])on  the  several  Clau.sc3  and  Intent  of  the 
Statute  22  iV  2.?  ('<()•.  2,  for  the  Distribution  of  Intestates  Estates. 

For  the  Plaintiffs  it  was  argued,  tiiat  they  were  intitled  to  a  distributory  Share  of 
the  Personal  Estate  left  by  the  Father  at  the  Time  of  his  Death,  witliout  Regard  to  this 
£.5000,  which  was  no  Advancement,  either  within  the  Words  or  Meaning  of  the  Act  of 
Parliament,  which  intended  only  an  Advancement  of  Children  after  they  come  in  esse, 
and  when  they  were  about  being  mari'ied  or  di.sposed  of  in  the  World  ;  biit  this,  if  any, 
was  an  Advancement  long  before  the  Plaintiff  was  born,  and  when  it  was  wholly 
unknown  and  luicertain,  wliether  there  ever  would  be  such  a  Daughter. 

That  it  was  likewise  contingent  and  uncertain,  after  she  was  born,  whether  she 
would  ever  he  intitled  to  this  Fortune,  or  not  ;  for  if  she  had  died  before  eighteen,  or 
Marriage,  it  would  have  sunk  into  the  Inheritance,  for  the  Benefit  of  the  Heir  at  Law  ; 
according  to  the  Gase  of  Paidett  and  Pauielt,  2  Vent.  [.')()('>].  And  she  was  but  twelve 
Years  of  Age  at  the  Time  of  her  Father's  Death,  and  therefore  might  have  died  before 
.slie  was  intitled  to  this  £5000. 

That  her  distributive  Shaie  of  her  Fathei-'s  Peisonal  Estate  vested  in  her  imnie<liateiy 
on  her  Father's  Death,  or  not  at  all,  and  then  it  could  not  be  devested  out  of  her,  by  the 
Accident  of  her  attaining  eighteen,  or  l)eing  married,  whereby  this  £5000  became 
due. 

That  this  £5000  was  a  Debt  upon  the  Father's  Estate,  which  she  was  intitled  to 
as  a  Creditor  or  Purchaser,  in  Consideration  of  her  Mother's  Marriage  and  Portion  ; 
for  which  w-as  cited  the  Case  of  Feast  and  Feast.  3  April  172G,  where,  on  a  Marriage- 
Treaty,  Sir  Felix  Feast  covenanted  to  leave  his  Wife  £2000  at  his  Death,  £2000  to  his 
eldest  Son,  and  £1000  a-piece  to  his  younger  Children.  [251]  "nd  afterwards,  being  a 
Freeman  of  London,  ched,  lea\'ing  several  j-ounger  Children  ;  and  it  was  held  in  that 
Case,  tliat  the  £1000  a-piece  to  the  j^ounger  Children  being  due  only  by  Covenant. 
was  a  Debt  on  the  Personal  Estate  ;  and  not  being  to  be  paid  till  after  the  Father's 
Death,  was  no  Provision  or  Advancement,  either  within  the  Statute  of  Distributions, 
or  the  Custom  of  London,  to  bar  them  of  their  customarv  or  distributory  Shares  of  their 
Father's  Personal  Estate,  which  were  greatly  advanced  at  the  Time  of  his  Death. 

To  shew  that  this  was  not  an  Advancement  within  the  Statute,  were  considered 
the  several  Glauses  of  the  Act ;  and  it  was  urged, 

Ist,  That  this  Statute  mentions  only  two  Cases  wherein  there  is  to  be  any  bringing 
into  Hotchpot :  1.?/,  Where  the  Child  had  been  advanced  by  the  Father  with  any 
Estate,  idly.  Where  he  had  been  advanced  with  any  Portion  ;  as  to  the  first,  the 
Plaintiff  cannot  be  said  to  have  any  Estate  by  these  Articles,  for  the  Word  Estate  in 
the  Statute  means  Lands  in  Opposition  to  Portion  ;  and  in  the  latter  Part  of  it,  'tis 
mentioned  Lands  by  Settlement  expressly  ;  but  in  the  present  Case  the  Plaintiff  cannot 
be  said  to  have  any  Provision  of  Lands,  the  .Settlement  of  the  Lands  being  only  in  the 
Nature  of  a  Mortgage,  for  her  Portion.  :Vlli/,  That  this  Portion  is  not  within  the 
Statute,  as  an  .•\dvancement  by  the  Intestate  in  his  Life-time,  being  neither  payable 
nor  demandable  till  after  his  Death  ;  and  therefore  in  the  Gase  of  Rowland  and  Shepherd, 
where  the  Father  agreed  to  give  him  in  Marriage  with  his  Daughter  the  Sum  of  £7000 
to  be  paid  by  Instalments  of  £1000  a  Year,  and  the  Father  had  paid  £6000  of  this 
Portion,  but  died  before  the  last  £1000  became  due;  and  on  a  Bill  brought  for  a 
Distribution  of  his  Personal  Estate,  it  was  decreed  by  Lord  Macclesfield,  and  affirmed 
by  your  Lordship,  that  this  £G00()  paid,  was  not  Part  of  the  Advancement  to  be  bi-ought 
into  Hotchpot,  but  that  the  remaining  £1000  was  a  Debt  to  be  paid  out  of  the  Personal 
Estate. 

2dli/,  That  the  Statute  must  operate,  either  at  the  Time  of  the  Father's  Death, 
or  within  a  Year  after  at  furthest ;  but  in  this  Case  the  Plaintiff  was  not  intitled  to 
her  £5000  either  in  her  Father's  Life-time,  or  within  a  Year  after  ;  and  is  the  Distribu- 
tion to  wait  till  it  be  seen,  whether  she  would  attain  eighteen,  or  be  married  1 

Suppose  there  had  been  a  Son  at  the  Time  of  the  Father's  Death,  who  had  after 
died  without  Issue,  would  this  Portion  have  been  an  Advancement  in  the  mean  Time, 
so  as  to  debar  her  of  her  distributory  Share  ?  for  being  contingent  at  first  such  Value 
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cannot  be  set  on  it  in  Equity,  as  Gamesters  do  on  Chances  ;  and  if  Part  is  to  be  laid 
up  till  the  Contingency  happens,  it  is  no  Advancement  in  tlie  mean  Time  ;  nor  is  there 
any  Instance,  that  one  distributory  Share  should  be  laid  up  to  make  a  Heap. 

Mly,  This  £5000  was  not  a  voluntaiy  Provision  moving  from  the  Father,  but  the 
Plaintiff  was  a  Purchaser  thereof,  in  Consideration  of  her  Mother's  Portion  ;  and 
suppose  a  Child  had  Money  of  his  own.  and  agreed  with  his  Father,  in  Consideration 
thereof,  to  have  a  Portion  from  his  Father,  after  his  Death  ;  or  if  a  collateral  Relation 
had  purchased  such  a  Portion  from  the  Father  for  his  Child,  certainly  this  would  not 
be  an  Advancement ;  and  the  Intent  of  the  Statute  was  to  make  them  ail  equal  out 
of  the  Father's  Personal  Estate,  not  out  of  what  was  pvirchased  for  them  by  others, 
or  by  the  Mother,  as  in  this  Case. 

[252]  And  it  was  likewise  argued,  that  this  was  not  a  Debt  originally  payable  out 
of  the  Personal  Estate,  but  that  it  was  originally  payable  out  of  Lands,  notwithstanding 
the  £10,000  Bond  for  performing  of  Covenants  ;  and  though  the  Defendants,  who 
claim  under  the  Settlement  made  on  their  Mother's  Marriage,  shall  not  be  affected 
as  to  the  Lands  thereby  settled,  for  Want  of  Notice  ;  yet  as  to  the  Lands  not  comprized 
therein,  they  shall  be  liable  in  the  first  place  ;  and  if  they  are  not  sufficient,  the  Personal 
Estate  must  be  applied  in  Aid  to  make  it  up,  by  Reason  of  the  Bond. 

Besides,  no  Case  can  be  produced  where  a  Portion  settled  by  Marriage-Articles 
had  been  brought  into  Hotchpot  as  an  Advancement  by  the  Father  ;  and  yet  it  must 
often  have  liappened,  that  Fathers  who  have  made  such  Settlements  have  died  Intestate, 
and  is  therefore  of  great  consequence. 

On  the  other  Side  it  was  argued  for  the  Defendants,  that  in  the  first  place  no  Settle- 
ment being  made  pursuant  to  the  Articles,  and  the  Bond  for  Performance  thereof, 
the  Land  will  in  no  Sort  be  subject  thereto,  but  in  Aid  of  the  Personal  Estate,  if  that 
were  deficient ;  and  that  too  by  the  Assistance  of  a  Court  of  Equity  on  the  Agreement ; 
for  between  the  Heir  and  Executor,  the  Personal  Estate  shall  be  applied  in  the  first 
Place  to  discharge  Incumbrances,  even  on  the  Real  Estate,  and  would  have  been  so  in 
this  Case,  where  it  rested  barely  in  Covenant,  and  on  the  Bond. 

That  the  £.5000  thus  provided  for  by  the  Settlement  was  an  Advancement  within 
the  ]\Ieaning  of  the  Statute,  which  appears  throughout  to  intend  and  preserve  an 
Equality  between  the  Children  ;  and  if  any  Finesse  of  Reasoning  were  to  be  made  Use 
of  in  the  Construction  thereof,  it  ought  rather  to  be  in  Support  of  that  Intent. 

That  tlie  subject  Matter  of  the  Statute  was  chiefly  Personal  Estate,  and  yet  there 
is  no  Reason  to  exclude  a  Provision  by  a  Real  Estate  ;  and  therefore  where  the  Statute 
says,  other  than  such  Child  who  shall  have  an  Estate  by  Settlement,  why  should  not 
that  be  extended  both  to  Real  and  Personal  Estate  ?  it  is  true,  the  Statute  is  not  perfectly 
correct,  according  to  the  Rules  of  Grammar  ;  and  therefore,  where  Portion  is  mentioned 
in  the  first  Part,  it  is  omitted  in  the  Second  :  and  what  is  called  Estate  in  the  first 
Part,  is  called  Land  in  the  Second. 

That  if  these  Lands  are  in  Equity  to  be  considered  as  a  Settlement  of  Lands,  then 
it  is  an  Advancement  according  to  the  Act ;  if  they  are  not  to  be  considered  as  a  Settle- 
ment of  Lands,  then  it  is  an  Advancement  by  a  Portion  ;  and  as  to  the  Objection,  that 
tliis  was  not  a  voluntary  Provision  of  the  Father,  but  arose  from  the  Contract  of  the 
Parties  ;  it  was  answered  that  the  Statute  makes  no  such  Distinction  ;  and  therefore 
neitlier  ought  this  Court  to  make  it ;  for  the  Act  only  intended  an  Equality  between 
the  Children,  whether  the  Provision  was  voluntary,  or  by  Purchase  ;  and  a  Child 
provided  for  either  one  Way  or  other,  is  provided  for  ;  and  it  is  not  like  the  Ciises  puti 
where  a  Child,  either  with  his  own  or  a  Relation's  Money,  purchases  an  Estate,  or  a 
Sum  of  Money  from  the  Father  ;  for  this  certainly  is  no  Provision  by  the  Father,  but 
a  direct  Sale,  as  much  as  it  would  have  been  to  any  Stranger  ;  and  in  the  Case  of  Neic- 
land  and  Shepherd,  the  Question  was  not ;  whether  the  £G000  [253]  P^iid  should  not 
be  brought  into  Hotchpot,  if  she  had  desired  to  be  let  into  a  further  Share  ;  but  whether 
the  £6000,  being  more  than  her  Share  for  the  Whole,  she  should,  besides,  have  the 
other  £1000,  and  it  was  decreed  that  she  should  ;  besides,  there  is  no  Pretence  to  say, 
that  the  Custom  of  London  is  to  govern  an  Act  of  Parliament. 

That  this  Portion,  though  not  payable  'till  after  the  Father's  Death,  was,  neverthe- 
less, a  Provision  for  her  by  liim,  in  liis  Life-time,  as  the  Act  speaks  ;  as  the  principal 
Part  of  it,  viz.  the  Security,  was  executed  by  him  in  his  Life-time  ;  and  as  he  was  not 
at  Liberty  to  controul  it ;  and  suppose  he  had  given  such  a  Portion  at  liis  Death,  would 
not  tliis  be  a  good  Provision  witliin  the  Statute ;  and  here  the  Portion  is  payable  as 
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soon  as  possibly  it  can  be  wanted,  viz.  at  eighteen,  or  Marriage,  and  a  Maintenance 
of  £80  per  Annum  in  the  mean  Time  ;  and  though  it  is  true,  that  a  Portion  out  of 
Lands  sinks  in  the  Inheritance,  if  the  Party  dies  before  it  becomes  payable  ;  which, 
if  it  were  of  a  Personal  Estate  it  would  not ;  that  is  not  material,  since  the  Statute  makes 
no  Distinction,  whether  the  Portion  is  payable  out  of  the  Real  or  Personal  Estate. 

That  if  a  Bill  had  been  brought  immediately  after  the  Father's  Death  for  a  Distribu- 
tion, there  could  be  no  Inconvenience  in  setting  a-part  a  Sum  to  answer  the  Contingency, 
when  it  should  jiappen.  no  more  than  in  the  Case  of  Debts,  which  is  every  Day  done  ; 
and  there  are  some  wliose  Estates  are  not  got  in  till  several  Years  after  their  Deaths  ; 
and  a  Distribution  may  very  properly  be  made  thereof  from  Time  to  Time,  as  they 
come  in  ;  neither  is  the  Distribution  wholly  to  wait  till  they  are  got  in  ;  and  in  the 
Cases  of  Finnei/  and  Finney,  and  Lonoy  and  Hutchinson,  it  was  decreed,  that  the  Heir 
at  Law  should  bring  into  Hotchpot  whatever  Share  he  received  out  of  the  Personal 
Estate,  if  he  would  have  any  more  ;  and  in  the  Case  of  Kelway  and  Kelway,  on  the 
Statute  21  Jac.  1,  it  was  held,  that  where  a  Man  dies,  leaving  a  Wife,  and  no  Children, 
that  the  Wife  being  entitled  to  one  Moiety  of  his  Personal  Estate,  the  other  Moiety 
shall  be  distributed  equally  between  his  Mother  and  Brothers  and  Sisters  ;  and  yet  the 
Case  of  leaving  a  Wife  is  not  mentioned  in  that  Statute. 

The  Court  were  all  clear  of  Opinion,  that  this  was  an  Advancement  by  the 
Father  in  his  Life-time  within  the  Meaning  of  the  Statute,  though  contingent 
and  future,  so  that  she  could  not  have  that  and  her  distributory  Share  likewise  ;  and 
the  Master  of  the  Rolls  said,  that  the  Civil  Law  made  no  Difference  between  a  Real 
and  Personal  Estate,  but  only  moveable  and  immoveable  ;  and  the  Words  of  the  Act, 
which  speak  of  a  Provision  made  by  the  Father  in  his  Life-time,  are  very  proper  to 
distinguish  between  that  and  a  Provision  made  by  his  Will ;  and  cited  the  Writ  De 
rationabili  parte  bonorum,  and  Swinb.  200,  to  prove  that  a  future  Provision  will  exclude 
the  Heir  or  any  other  of  the  Children  ;  and  cited  Pawlett  and  Pawlett,  2  Vent.  366, 
1  Vern.  321,  and  the  Chief  Justice  said,  suppose  the  Father  had  left  but  £2000  Personal 
Estate,  it  would  be  extremely  hard,  that  the  eldest  Daughter  shoilld  have  her  £5000 
and  a  Share  of  the  £2000  too. 

And  per  Lord  Chancellor,  the  Case  of  Feast  and  Feast  is  not  to  be  cited  in  this  Case, 
that  being  a  Cause  by  Consent,  and  the  Question  very  little  considered  ;  and  he  said, 
he  thought  any  Settle-[254]-nient  in  or  out  of  Lands  ;  either  by  Annuity,  Rent  or 
Portion,  would  be  a  Provision  within  tlie  Statute  ;  and  that  such  Provision  might  be 
valued  and  brought  into  the  Collatio  bonorum,  if  they  think  it  worth  their  While  ; 
that  the  £5000,  whether  called  contingent,  or  not,  is  an  interest,  and  such  a  one  as  would 
happen  within  a  reasonable  time,  viz.  six  or  seven  Years  after  the  Father's  Death,  and 
there  was  then  no  Son  ;  and  it  was  such  an  Interest  as  was  valuable. 

That  the  Distribution  must  be  made  as  the  Estate  stands  at  the  Father's  Death, 
and  the  Parties  are  to  give  Bond  to  refund,  if  Debts  afterwards  appear  ;  and  future 
Debts  due  to  the  Intestate  must  be  distributed  as  they  can  be  got  in  ;  that  here  the 
Contingency  has  happened,  and  she  is  now  at  Liberty  to  say,  whether  she  will  stick 
to  that  Provision,  or  bring  into  the  Computation  of  Collatio  bonorum,  in  order  to  have 
an  equal  Share  with  the  Rest.  But  as  to  the  £80  per  Annum  Maintenance,  that  is 
not  to  be  brought  in,  being  only  for  the  Education  and  Maintenance  of  the  Daughter, 
which  the  Parents  were  best  Judges  of ;  and  accordingly  the  Decree  was  pronounced. 
Mkh.  1727,  Edwards  and  Freeman,  per  Lord  Chancellor  assisted  with  Raymond,  Chief 
Justice,  the  Master  of  the  Rolls,  and  Price  and  Fortescue,  Justices.  (2  P.  Wms.  Rep.  435, 
S.  C. ;  2  Eq.  Ca.  Abr.  442,  446.) 
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[255]  GAP.  XXX. 
Fines  and  Recoveries. 

(A)  What  Estate  or  Interest  may  be  barred  or  transferred  by  Fine,  or  Recovery. 

(B)  ^'Vllat  Charges  and  Incumbrances  on  Lands  are  barred  and  destroyed  by  Fine,  and 

Recovery. 
(G)  What  Charges  and  Incumbrances  are  made  good  by  Fine,  and  Recovery. 

(D)  Where  Equity  will  supply  a  Defect  in  a  Fine,  or  Recovery. 

(E)  Fines  and  Recoveries,  in  what  Cases  vacated  or  set  aside  in  Equity. 

(A)  What  Estate  or  Interest  may  be  barred  or  transferred  by  Fine,  or  Recovery. 

1.  If  Cesluy  que  Trust  in  Tail  levies  a  Fine,  or  suffers  a  Recovery,  such  Fine  and 
Recovery  shall  have  the  same  Operation,  as  if  it  were  an  Estate  at  Law,  especially  if  it 
be  on  a  Consideration  paid.  Pasch.  16  Car  2  [1GG4:],  Goodrich  and  Brown,  (a)  1  Clian. 
Ca.  49  ;  [Washborn  v.  Downes,]  1  Chan.  Ca.  213,  S.  C.  cited,  and  said  to  be  the  first 
Precedent  of  the  Kind ;  [Digby  v.  Langworth,]  1  Chan.  Ca.  68.  S.  P.,  where  it  is  said  to 
be  Bridgman's  Opinion,  that  it  should  not  Bar  ;  but  it  is  now  well  settled  ;  for —  ( Vide 
S.  C.  cit.  2  Vern.  56.     Cruise  on  Fines,  321.) 

(a)  2  Freem.  180,  S.  G.,  decreed  that  a  Fine  and  Recovery  of  Cestuy  que  Trust  should 
operate  as  strongly  as  an  Estate  at  Law,  and  to  the  same  Purpose,  if  it  were  on  any 
Consideration  ;  says  Judge  Windham  doubted ;  for  otherwise  he  said  this  Court 
would  not  give  Relief. 

2.  \i  A.  conveys  his  Estate  to  Trustees,  in  trust  that  they  shall  convey  to  such 
Persons  and  for  such  Estates,  as  he  shall  by  will  direct ;  and  then  by  Will  directs,  that 
the  Trustees  shall  convey  to  B.  his  Son  in  Tail  Male,  Remainder  to  C.  in  Tail  Male, 
Remainder  to  the  right  Heirs  of  the  Testator,  and  B.  being  in  Possession,  suffers  a 
Recovery  without  the  Trustees ;  this  shall  bar  the  Estate-[256]-Tail  in  Equity,  for  a 
Trust  is  a  Creature  of  Chancery,  and  to  be  governed  by  the  Rules  of  Equity,  and  not 
by  the  Niceties  of  the  Law.     Mich.  1688,  Sir  Francis  North  and  Way,  1  Vern.  13, 

2  Chan.  Ca.  78,  S.  C.  a  Trust  Estate  in  Tail  is  not  witliin  the  Statute  d^  donis,  and 
therefore  may  be  barred  by  Fine  or  Recovery.  2  Vent.  350;  2  Chan.  Ca.  71,  S.  P. ; 
2  Vern.  132,  S.  P;  1  Vern.  440,  S.  P.  decreed,  Washborn  and  Downes,  1686,  where 
it  is  said,  that  it  was  not  doubted  since  Lord  Bridgman's  Time,  but  that  a  Fine  and 
Recovery  will  bar  as  at  Law. 

3.  If  A.  be  Cestui  que  Trust  for  Life,  Remainder  in  Trust  for  B.  in  Tail,  Remainder 
in  Fee  to  C,  B.  cannot,  by  suffering  a  Recovery,  bar  the  Remainder,  if  there  be  no 
good  Tenant  to  the  Prmcipe.  2  Chan.  Ca.  64,  Lord  North,  C.  J.,  and  Chamjiernoon; 
■per  Lord  Chancellor.  {Called  in  1  Vern.  13,  North  v.  Wey.)  1  Vern.  13,  S.  C.  but 
S.  P.  does  not  appear.     {Cruise  on  Recoveries,  239.) 

4.  If  Cestui  que  Trust  in  Tail  with  Remainder  over,  levies  a  Fine  and  dies  without 
Issue,  and  five  Years  pass,  and  Non-claim  ;  per  Lord  Keeper,  this  shall  bar  the 
Remainder  ;  Basket  and  Peirce,  1  Vern.  226,  but  if  there  be  an  Entry  or  Claim,  Quaere 
whether  the  Remainder  is  barred.  Vide  [North  v.  Williams]  2  Cluin.  Ca.  64.  And 
vide  how  Trust  Estates  are  barred  or  conveyed,  and  what  shall  be  a  Brcjich  of  Trust 
in  the  Trustees,  Title  Trust  [1  Eq.  Ga.  Abr.  379j. 

5.  If  the  Trustee  sells  the  Land  to  a  Stranger,  that  has  no  Notice  of  the  Trust, 
and  a  Fine  with  Proclamations  and  five  Years  pass  ;  and  after^yards  the  Trustee,  for 
valuable  Consideration  really  paid,  purchases  these  Lands  again  from  the  Venclee  ; 
■per  Lord  Chancellor  and  Cliief  Justice  North,  the  Trustee  shall  stand  seised  as  at  first, 
as  if  there  had  not  been  any  Fine  levied.  Mich.  34  Car.  2  [1683],  1  Vern.  60;  Boi-ey 
and  Smith,  1  Chan.  Ca.  124,  S.  G.     {S.  C.  1  Vern.  84,  144.) 

6.  A.  seised  in  Fee,  in  Trust  for  B.  for  full  Consideration  conveys  to  C,  the  Pur- 
chaser, having  Notice  of  the  Trust ;  and  afterwards  C.  to  strengthen  his  own  Estate, 
levies  a  Fine  ;  B.  the  Cestui  que  Trust,  in  that  Case  shall  not  be  bound  to  enter  within 
the  fifth  Year.  A  Case  put  by  my  Lord  Chancellor,  and  agreed  tt)  by  the  Counsel  ; 
for  C.  having  purchased  with  Notice,  notwithstanding  any  Consideration  paid  by 
him,  is  but  a  Trustee  for  B.,  and  so  the  Estate  not  being  displaced,  the  Fine  cannot. 
Bar.     [Bovey  v.  Smith,]  1  Vern.  149.     {Cruise  on  Fines,  318.) 
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(R)  What  Charges  and  Incumbrances  on  Lands  are  rarred  and  destroyed  by 

Fine,  and  Recovery. 

1.  If  T.  S.  seised  in  Fee,  devises  to  liis  Cliildren,  and  others,  several  Sums  of  Money  ; 
to  be  paid  at  distinct  Times,  by  £50  per  Annum,  out  of  Lands  ;  and  one  Payment 
of  £50  inciu's  due,  and  tlien  the  Lands  are  aliened  by  Fine,  and  Five  Years  and  Non- 
claim  pass,  the  Devisees  are  barred  by  the  Fine  of  these  Sums,  whieli  gi-ew  due  after 
the  levying  of  it  :  but  not  of  the  £50  wliieh  became  due  before  ;  for  a  Trust  is  barred 
by  a  Fine.  Wakelin  and  y\'arner,  Ilil.  31  Car.  2  [1G80],  2  Chan.  Ca.  247.  Qumre 
of  this  Case,  for, 

[257]  -•  If  J-  S.  devises  Lands  to  B.  in  Tail,  Remainder  to  C.  in  Tail,  subject  to  the 
Payniciit  of  Legacies ;  and  C.  levies  a  Fine  (cm  which  was  five  Years  Non-claim),  and 
grants  a  Rent-charge  to  A.  and  mortgages  the  Lands  ;  yet  the  Legacies  are  not  barred  by 
the  Fine,  and  Non-claim  ;  for  C.  having  no  Title  but  under  the  Will,  the  Purchasers 
must  be  presumed  to  have  Notice  of  the  Legacies,  and  the  Contents  thereof.  Trin. 
1710,  Tlie  Drajxrs'  Company  and  Yardley,  2  Vern.  6G2.     {Cruise  on  Fines,  318.) 

3.  To  a  Bill  to  redeem  a  Mortgage,  the  Defendant  pleaded  a  Fine  with  Proclama- 
tions and  Non-claim  for  five  Years  ;  but  the  Plea  was  over-ruled,  the  Mortgagee  having 
a  Right  to  retain  the  Land,  till  his  Money  was  paid;  and  this  was  a  new  Way  of  fore- 
closing a  Man  of  his  Equity  of  Redemption.  Hil.  1G82,  IVeWen  and  The  Duke  of 
York,  1  Vern.  132,  but  inde  Lingard  v.  Griffin,  2  Vern.  189,  where  it  is  held,  that  a 
Fine  and  Non-claim  shall  be  a  Bar  to  an  Equity  of  Redemption  ;  and  there  said,  that 
it  had  been  so  ruled  by  my  Lord  Chief  Justice  Hale,  in  Sir  Nicholas  Hlourlon\  Case. 
{Cruise  on  Fines,  320.) 

4.  A  Fine  and  Non-claim  is  a  good  Bar  to  a  Bill  of  Review,  per  Lord  Commissioner 
Hulchins.     Mich.  1690,  Lingard  and  Griffin,  2  Vern.  189,  190.     Q. 

(C)  What  Charges  and  Incumbrances  are  made  cood  by  Fine,  and  Recovery. 

1.  If  Tenant  in  Tail  confesses  a  Judgment,  or  mortgages  the  Lands,  and  afterwards 
suffers  a  Recovery  to  a  collateral  Purpose,  that  Recovery  shall  enure  to  make  good 
all  his  precedent  Acts  and  Incumbrances.     [Goddard  v.  Complin,]  1  Chan.  Ca.  120. 

But  if  a  Fine  is  levied  for  a  Particular  Purpose,  pursuant  to  a  Decree,  Equity  will 
not  permit  any  other  Use  to  be  made  of  that  Fine.  [Goodrick  v.  Brown,]  1  I'lian. 
Ca.  49.     ([Baden  v.  Pembroke,]  ,S'.  P.  2  Vern.  56,  arg.) 

2.  A.  devised  to  B.  the  Father  for  Life,  Remainder  to  C.  his  Son,  an  Infant  in  Fee, 
and  devised  £400  to  the  Son  to  be  paid  at  Twenty-one,  and  made  the  Father  Executor, 
and  left  £2000  Personal  Assets  ;  and  B.  having  spent  the  Personal  Assets,  mortgaged 
the  Lands  to  /.  ,S'.  and  made  Affidavit,  that  they  were  free  from  Incumbrances,  and 
that  he  was  seised  in  Fee,  and  le-vied  a  Fine  for  corroborating  the  Mortgage,  and  also 
declared  the  Use  thereof  to  him  and  his  Heirs  ;  the  Son  having  entered  for  a  Forfeiture, 
the  Mortgagee  brought  his  Bill  to  be  relieved  ;  and  the  Court  decreed,  that  the  Mort- 
gagee, notwithstanding  the  Forfeiture,  should  hold  and  enjoy  the  Lands  against  the 
Son,  during  the  Life  of  the  Father.  Hil.  1G99,  V^illis  utiA  Finex.  {Free,  in  Chan. 
108,  S.  C.  accord'.) 

[258]  (D)  Where  Equity  vnill  supply  a  Defect  in  a  Fine,  or  Recovery. 

1.  If  Cestui  que  Trust  in  Tail,  being  in  Possession  under  the  Trustee,  who  had  the 
l^reeliold  ni  hmi,  suffers  a  Recovery,  in  which  he  himself  is  Tenant,  and  so  no  good 
Tenant  to  the  Prcecij)e  ;  yet  this  shall  bar  the  Remainder  in  Fee  of  the  Trust.  [North 
r.  \\ ilhams,]  2  Chan.  Ca.  63.  But  it  seems,  that  if  Tenant  in  Tail  covenants  to  levy 
a  Fnie,  and  he  dies  before  it  is  executed,  though  the  Fine  has  proceeded  to  a  Caption, 
yet  Equity  will  not  make  it  good,  although  for  valuable  Consideration.  Vide  in 
Wharton  v.  nharton,  2  Verji.  5. 

2.  A.  has  two  Sons,  B.  and  C.  A.  on  the  Marriage  of  B.  covenants,  before  the  End 
of  haster  lerm  then  following,  to  levy  a  Fine  to  the  Use  of  B.  and  the  Heirs  of  his  Body, 
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was  levied  before  the  Date  of  the  Deed,  and  by  Consequence  the  Deed  was  no  Declara- 
tion of  the  Uses  of  that  Fine ;  the  Father  died,  and  then  B.  died,  leaving  Issue  W.,  and 
W.  having  borrowed  some  Money  of  J.  S.  mortgages  tlie  Lands  to  him,  and  dies  without 
Issue.  C.  claiming  under  the  Settlement,  brings  his  Bill  to  have  it  established,  and 
that  the  Defect  before-mentioned  may  be  supplied  ;  but  in  Regard  the  Consideration 
of  B.'s  Marriage  did  not  extend  to  him,  the  Court  refused  him  any  Relief.  Mich.  1703, 
Staplehill  and  Bully.    (Prec.  in  Chan.  224,  S.  C.) 

(E)  Fines  and  Recoveries,  in  what  Cases  vacated  or  set  aside  in  Equity. 

1.  A.  having  prevailed,  by  the  Means  of  an  Attorney,  with  a  Woman  to  levy  a 
Fine  of  some  Houses,  and  to  execute  a  Deed,  leading  the  Uses  thereof  to  him  and  his 
Heirs ;  and  it  being  proved  that  she,  at  the  Time  of  levying  the  Fine,  declared,  that 
she  must  make  Use  of  some  Friend's  Name  in  Trust ;  and  afterwards  by  Will  declaring, 
that  she  only  levied  such  Fine  in  Trust,  the  better  to  dispose  of  her  Estate ;  and  having 
devised  it  to  J.  S.  subject  to  the  Payment  of  her  Debts,  the  Court  decreed  not  only 
the  Estate  liable  to  the  Debts,  but  also  a  Conveyance  to  /.  <S'.  the  Devisee.  Mich. 
1G93,  ^¥oodhouse  and  Brayfield,  2  Vern.  307.  (.S'.  C.  ante  [1  Eq.  Ca.  Abr.],  133.  Cruise 
on  Fines,  315.) 

2.  If  Lands  are  devised  to  Trustees,  till  Debts  paid,  and  then  to  an  Infant  and  his 
Heirs,  and  J.  S.  a  Stranger  enters  on  the  Lands,  and  levies  a  Fine,  and  five  Years  and 
Non-claim  pass  ;  and  the  Infant  when  of  Age  brings  an  Ejectment,  but  is  barred, 
because  the  Trustees  ought  to  have  entred  ;  yet  Equity  will  relieve,  and  not  suffer 
an  Infant  to  be  barred  by  the  Laches  of  his  Trustees,  nor  to  be  barred  of  a  Trust  Estate, 
during  his  Infancy ;  and  the  Infant  in  this  Case  shall  recover  the  mean  Profits.  Mich. 
1699,  Allen  and  Sayer,  2  Vern.  368.  {S.  C.  post  [1  Eq.  Ca.  Abr.],  281.  Cruise  on 
Fines,  319.) 

*  3.  A.  having  inveigled  his  Wife  to  levy  a  Fine  of  her  Land  to  him,  when  she  lay 
upon  her  Death-bed,  pretending,  as  was  suggested,  [259]  lie  was  to  have  it  only  for  his 
Life  ;  and  a  Dedimus  was  sent  into  the  Country  to  take  the  Fine,  and  the  Caption 
was  taken  about  100  Miles  from  London,  the  very  Day  she  died  :  and  because  the 
Fine  would  not  have  stood,  the  Party  being  dead  before  the  King's  Silver  was  paid, 
the  Writ  of  Covenant  was  rased  in  the  Teste,  and  made  to  bear  Date  ten  Days  back- 
wards ;  and  all  other  Parts  of  the  Fine  were  rased  likewise,  and  made  to  correspond 
with  it ;  and  the  King's  Silver  was  paid,  and  so  all  appeared  on  the  Record  to  have 
been  done  before  the  Death  of  the  Woman.  On  a  Bill  brought  to  have  the  Fine  set 
aside,  or  to  have  a  Reconveyance,  it  was  held  by  the  Court,  that  though  Chancery 
has  a  Power  to  relieve,  as  much  against  a  Fine  obtained  by  Fraud  or  Practice,  as  any 
other  Kind  of  Conveyance ;  yet  that  such  Relief  was  not  by  decreeing  a  Vacate  of 
the  Fine,  but  by  ordering  a  Reconveyance  ;  but  that  for  any  Error  in  the  Fine,  or 
Irregularity,  or  ill  Practice  in  the  Commissioners,  it  was  a  Matter  jn-operly  cognisable 
ill  that  Court  where  the  Fine  was  levied,  and  for  which  that  Court  may  vacate  the  Fine  ; 
and  there  being  no  Proof  of  Fraud  or  Practice  in  this  Case,  the  Bill  was  dismissed. 
///■/.  1700,  St.  John  and  Turner.  {Cruise  on  Fines,  315,  S.  C.  but  not  S.  P.  jmt.  314; 
2  Vern.  418.     Cruise  on  Fines,  114,  302.) 

(Husband  and  Wife,  the  Wife  being  but  sixteen  Years  old,  levied  a  Fine,  and  they 
being  brought  into  the  Court  of  Common  Pleas  by  Complaint  of  the  Remainder-Man, 
a  Vacate  was  entered  of  the  Fine,  quoad  the  Woman,  and  an  Information  ordered 
to  be  exhibited  against  the  Commissioners.  Hutchinson's  Case,  3  Lev.  36,  vide  2  Vent. 
30,  where  a  Wife  being  an  Infant  levied  a  Fine,  and  she  being  dead,  it  could  not  be  set 
aside  ;  but  the  Court  held,  that  they  might  fine  the  Commissioners,  being  in  the  Nature 
of  Attornies,  and  liable  to  the  Censure  of  the  Court;  but  the  Wife  being  twenty,  and 
therefore  not  to  be  known  by  Inspection,  it  is  an  Excuse  ;  by  two  Judges  against  two.) 
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[260]  CAP.  XXXI. 

Guardian. 

(A)  Of  the  Appointing  and  Removing  of  a  Guardian. 

(B)  What  Acts  of  his,  with  Respect  to  the  Infant's  Estate,  shall  be  good. 

(C)  How  to  be  charged,  and  how  to  account. 

(A)  Of  the  Appointing  and  Removing  of  a  Guardian. 

1.  If  the  Father  of  an  Infant  is  indebted  to  J.  S.  and  the  Father  by  Deed  grants 
him  the  Guardianship  of  liis  Children,  with  a  Covenant  not  to  revoke  it,  and  gives  a 
penal  Bond  for  Performance  ;  and  a  Bill  is  brought  to  bring  the  Guardian  to  an  Account, 
and  to  remove  him  ;  though  the  Guardian  is  willing  to  do  as  tlie  Court  shall  direct ; 
yet  in  Regard  there  is  a  just  Debt  due,  the  Court  will  not  restrain  him  from  receiving 
the  Rents  and  Profits,  only  from  abusing  his  Person.     Hil.  1686,  Lecome  and  Skiers, 

1  Vern.  442. 

*  2.  If  a  Person  appointed  Guardian  pursuant  to  the  Statute  12  Car.  2  (a)  dies,  or 
refuses  to  take  upon  himself  the  Guardianship,  my  Lord  Chancellor  may  appoint  a 
Guardian  ;  but  a  Guardian  cannot  be  otherwise  appointed,  than  by  bringing  the  Infant 
into  Court,  or  his  praying  a  Commission  to  have  a  Guardian  assigned  him.  Hil. 
1699,  Loyd  and  Carew.     {Free,  in  Chan.  106  ;  Show.  P.  C.  137  ;   12  Car.  2.) 

(a)  A  Father  under  Age,  or  of  full  Age,  by  Deed  in  his  Life-time,  or  by  Will,  in  Presence 
of  two  Witnesses,  may  dispose  of  the  Custody  of  his  Child  under  2 1  Years  of  Age,  and 
not  married  at  tlie  Time  of  his  Death  ;  whether  then  born,  or  in  ventre  sa  mere,  during 
his  Nonage,  to  any  in  Possession  or  Remainder,  other  than  Popish  Recusants  ;  which 
Persons  may  maintain  any  Action  of  Trespass,  against  wrongful  Takers  away,  or 
Retainers  of  such  Child,  and  recover  Damages  for  the  Child's  Use,  and  may  take  into 
their  Custody  his  Lands,  Personal  E.state,  dx.,  according  to  such  Disposition,  and  bring 
Actions  as  Guardians  in  Socage  might  do.  This  Act  shall  not  prejudice  the  custom 
of  London,  nor  any  other  City  or  Town  Corporate,  dx. 

3.  A.  devised  the  Guardianship  of  his  Son,  who  was  seven  Years  of  age,  to  his  Wife, 
who  was  Mother-in-law  to  the  Infant ;  and  she  marrying  meanly  with  her  own  Servant, 
the  Uncle  gets  Possession  [261]  of  the  Infant,  and  sends  him  to  be  educated  in  a  Protes- 
tant College  in  France  ;  and  upon  a  Homine  Replegiando,  it  was  held  by  my  Lord 
Chancellor,  that  though  in  case  of  a  Guardian  by  Common  Law  (a),  this  Court  may 
remove  him  ;  yet  here  being  a  Guardian  according  to  the  Statute,  she  could  not  be 
removed,  but  that  he  would  make  her  give  Security  not  to  marry  the  Infant  inter  Anno 
Nttbiles,  and  the  Uncle  was  ordered  to  send  for  the  Boy.     29  Car.  2,  Foster  and  Denny, 

2  Chan.  Ca.  237. 

(a)  Guardians  at  Common  Law  may  be  removed,  or  compelled  to  give  Security,  if 
there  appears  any  Danger  of  their  abusing  either  the  Infant's  Person  or  Estate ;  and 
there  are  several  Instances  of  this  Kind,  as  Stile,  456  ;  Hard.  96  ;  3  Chan.  Rep.  58 ;  1 
Sid.  424  ;  3  Salk.  177,  but  there  are  none  where  a  Statute  Guardian  has  been  totally 
removed.  Some,  where  such  Terms  have  been  imposed  on  the  Guardian,  as  effectually 
to  prevent  his  doing  any  thing  to  the  Prejudice  of  the  Infant ;  but  qucere,  whether 
such  Causes  may  not  arise,  for  which  he  may  be  totally  removed,  notwithstanding 
the  Statute  ;  as  if  he  becomes  Mad,  Lnnatick,  dc.  A  Guardianship  is  not  assignable  ; 
neither  shall  it  go  to  the  Executors  or  Administrators,  being  a  Personal  Trust.  Vaugh. 
180. 

4.  The  Court  of  Chancery  may  assign  one  of  the  Six  Clerks  to  be  Guardian  to  an 
Infant.     [Anonymous,]  2  CAam.   Ca.   163;  [Offley  v.  Jenny,]  Nel.   Chan.  Rep.   8vo, 

(The  Spiritual  Court  may  appoint  a  Guardian  to  an  Infant  till  he  is  fourteen  Years 
old,  who  has  only  a  Personal  Estate  ;  but  if  there  be  both  a  Real  and  Personal  Estate, 
such  Appointment  is  void.     Vide  2  Lev.  162,  217.) 

The  Testamentary  Guardians  of  an  Infant  petitioned  the  Lord  Chancellor,  that 
they  might  he  discharged  of  the  Trust,  and  new  Guardians  appointed,  as  the  Infant 
iras  going  abroad  on  his  Travels,  and  would  not  be  under  their  Inspection.  But  Lord 
Ilardwicke,  Chancellor,  with  some  'Warmth  refused  to  grant  the  Prayer,  as  being  never 
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done  at  the  Application  of  the  Guardians  themselves,  and  said  that  if  they  would  not 
continue  to  act  in  the  Trust,  as  they  had  accepted  it,  the  Court  would  compel  them.  How- 
ever afterwards  on  the  Application  of  the  Infant,  and  the  Consent  of  his  Mother,  other 
Persons  were  appointed  to  have  the  Care  of  him,  till  farther  Order.  Spencer  v.  Chester- 
field, Ambl.  146. 

(B)  What  Acts  of  his,  with  Respect  to  the  Infant's  Estate  shall  be  good. 

1.  The  PlaintilT's  Father  mortgages  to  J.  S.  and  dies,  leaving  the  Plaintiff  and  C. 
Heir  at  Law,  both  Infants  ;  Defendant  as  Guardian  enters  on  the  Lands,  and  witli 
the  Profits  paid  off  the  Mortgage,  and  took  an  Assignment  to  other  Persons  ;  the 
Defendant  having  married  his  Daughter  to  C.  who  died  without  Issue  ;  it  was  insisted 
for  the  Defendant  that  he  paid  off  the  Mortgage  with  his  own  Money,  and  that  he 
had  not  enough  of  the  Infant's  ;  and  that  if  he  had,  he  could  not  justify  disposing 
of  it  in  such  Manner  (l)y  which  it  would  ])revent  its  coming  to  the  Administrator) ; 
but  it  being  proved  that  he  called  in  I^irt  of  the  Infant's  Eents  for  that  Purpose;  and 
because  it  was  most  for  the  Infant's  Advantage  to  pay  off  the  Mortgage,  it  was  sent 
to  an  Account :  And  if  the  Profits  received  were  sufficient  to  pay  it,  the  Defendant 
was  to  convey ;  but  if  they  fell  sliort,  the  Plaintiff  was  to  lay  down  as  much  as,  with 
what  the  Defendant  laid  down,  would  make  it  up.  Hil.  22  Car.  2  [1671],  Bridget 
Dennis,  by  Sir  Alexander  Frasier  her  Committee,  and  Sir  Thomas  Badd,  1  Chan.  Ca. 
156,  (o)  vide  [Bressenden  r.  Decreets]  2  Chan.  Ca.  197,  where  my  Lord  Keeper  was  of 
Opinion,  that  a  Guardian  should  pay  off  a  Judgment  by  the  Profits  of  the  Estate. 

(a)  1  Vern.  436,  S.  C.  cited,  and  agreed  to  by  my  Lord  Chancellor,  because  the  Money 
would  in  Equity  be  liable  in  his  Hands  to  discharge  the  Mortgage ;  so  he  did  the 
Administrator  no  Wrong. 

*  2.  An  Estate  having  descended  to  an  Infant,  subject  to  Incumbrances ;  and  the 
Question  being,  whether  a  Guardian  might,  without  the  Direction  of  a  Court  of  Equity, 
apply  the  Profits  to  discharge  the  Incumbrances,  or  the  Interest  of  them,  or  whether 
they  should  not  be  accounted  Personal  Estate  ;  and  so  the  Administrator  of  the  Infant 
be  intitled  to  them,  if  the  Infant  died  in  his  Minority ;  [262]  it  was  held  by  the  Court, 
that  a  Guardian,  without  any  Direction,  maj'  pay  the  Interest  of  any  Eeal  Incumbrance, 
and  the  Principal  of  a  Mortgage ;  because  that  is  a  direct  and  immediate  Charge 
on  the  Land  ;  but  not  any  other  Real  Incumbrance.  Hil.  1700,  Palmer  and  Danhy. 
(S.  C.  but  not  S.  P.  [1  Eq.  Ca.  Abr.]  219.) 

3.  But  where  a  Widow,  who  was  Guarchan  to  her  Son,  received  the  Rents  and 
Profits  of  his  Estate,  and  paid  oft'  Debts  by  Specialty,  but  took  Assignments  of  the 
Bonds  ;  the  Son  dying  in  his  Minority,  she  brought  her  Bill  against  the  Defendant 
the  Heir  for  a  Discovery  of  Assets  by  Discent,  to  satisfy  the  Money  due  by  Bond,  she 
claiming  the  Profits  as  Administratrix  to  lier  Son  ;  and  it  was  held  by  the  Court,  that 
the  Guardian  was  not  compellable  to  apply  the  Profits  of  the  Estate  of  the  Infant  Heir, 
to  pay  oft  the  Bond-Debts.     Hil.  1707,  \\'aters  and  Ehrall,  2  Vern.  606. 

4.  A  Guardian  to  an  Infant,  ha^^ng  a  considerable  Sum  of  Money  in  his  Hands, 
that  was  raised  out  of  the  Infant's  Estate,  lays  out.  with  the  Consent  of  his  Grand- 
mother. £3000  in  a  Purchase  of  Land,  which  lay  contiguous  to  the  Infant's  Estate  ; 
and  takes  the  Purchase  in  the  Name  of  J.  S.  for  his  Benefit,  if  wlien  lie  came  of  Age  he 
should  agree  thereto,  and  allow  that  Money  on  Account.  The  Infant  dying  in  his 
Minority,  it  was  held  by  my  Lord  Chancellor.  Chief  Baron  Atkins,  and  ^Ir.  Justice 
Lutwicli,  against  the  Opinion  of  the  I\hister  of  the  Rolls,  that  though  neither  the  Heir 
nor  Administrator  of  the  Infant  were  entitled  to  the  Lands,  yet  the  Guardian  must 
account  for  this  £3000  to  the  Administrator  of  the  Infant  :  and  that  it  was  not  in  the 
Power  of  the  Guardian,  without  the  Direction  of  this  Coiut.  to  turn  the  Personal  into 
Real  Estate,  by  wliich  it  would  descend  to  the  Heir  ;  and  that  the  Objection,  that  an 
Infant  may  make  a  Will  at  Seventeen  of  his  Personal  Estate,  but  not  of  his  Real,  was  not 
answered.     The  Earl  of  Winchelsea  and  Norcliff,  1  Vern.  403,  435,  S.  C. 

5.  If  a  Guardian  borrows  Money  of  ^4.  to  pay  off  an  Incumbrance  on  the  Infant's 
Estate,  and  promises  to  give  A.  Security  for  his  Money,  but  dies  before  it  is  done  ;  though 
A's  Money  is  applied  to  pay  off  tlie  Incumbrance,  yet  the  Court  will  not  decree  him  Satis- 
faction out  of  the  Infant's  Estate  ;  but  if  the  Sum  disbursed  exceeds  the  Profits  of  the 
Estate,  for  so  much,  A.  shall  have  an  Account  as  Money  due  to  the  Guardian,  and  it 
shall  be  raised  out  of  the  Infant's  Estate.     ///'.   1  704.  Hoopfr  and  Eyles,  2  Vern.  480. 

C.  L— 33* 
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[263]   {Q   OrARDIAN,   now  TO   nE  CHAROED,    AND  HOW  TO   ACCOUNT. 

1.  If  a  liiiardian  takes  a  Bond  for  tlie  Arrears  of  Rent,  lie  thereby  makes  it  liis  own 
Debt,  and  sliall  be  cliaigtxl  with  it.  '2')  Car.  2  [KiT.'iJ,  Wale  and  JJiirldey, -2  Chan. 
Hep.  !)7.  (A  ( luardian  on  liis  Account  shall  have  Allowance  of  all  reasonable  Expences  ; 
and  if  he  is  robbed  of  the  Rents  and  I'rofits  of  the  Land,  without  his  Defaidt  or  Negli- 
gence, Jie  shall  be  dischar.^etl  thereof,  upon  his  Account.     1  Inst.  8'.),  a.) 

(2.  If  a  (!uardia!i  to  an  Infant,  whose  Lands  are  incuinbred,  to  the  Value  of  £G()0, 
buys  it  off  with  £100  of  the  Infant's  Money,  he  shall  not  charge  the  Infant  with  the 
£000.     I  Henly  v. ,]  2  Chan.  Ca.  245.)" 

3.  If  a  Guardian  to  an  Infant  takes  an  Assignment  of  the  Mortgage,  although  the 
Mortgagee  never  entred  ;  yet  jxr  Lord  Keeper  Wright,  as  to  the  Profits  received  out 
of  the  mortgaged  Lands,  the  Guardian  shall  be  taken  to  be  in  Posses.sion  as  Mortgagee, 
and  not  as  Guardian  ;  but  the  Reporter  adds  a  Q.  Vide  Bishop  v.  Sharp,  2  Veri\.  47L 
(Vi,lc  S.  P.  Anon.  1  Salt  155  ) 


[264]  CAP.  XXXIL 

Heir  and  Ancestor. 
{Vide  ante.  Cap.  IV.  (D)  Tl  Eq.  Ca.  Abr.  2-i].) 

(A)  By  wliat  Acts  of  tlie  Ancestor  shall  the  Heir  General  be  bound. 

(B)  By  what  Acts  shall  an  Heir  Special,  or  Issue  in  Tail,  be  bound. 
(G)  Heir,  in  what  Case?  favoured  in  Equity. 

(D)  Where  Charges  and  Incumbrances  on  the  Lands  shall  be  raised,  or  shall  sink  in 

Inheritance,  for  the  Benefit  of  the  Heir. 

(E)  Where  the  Heir  shall  have  the  Benefit  and  Aid  of  the  personal  Estate. 

(F)  In  what  Cases  there  shall  be  a  resulting  Trust  for  the  Benefit  of  the  Heir. 

(G)  What  Things  shall  go  to  the  Heir,  and  not  to  the  Executor. 
(II)  What  shall  be  Assets  by  Descent  in  the  Hands  of  the  Heir. 

(I)  Unreasonable  Bargains  and  >Securities  obtained  from  young  Heirs,  in  what  Cases  to 
be  set  aside. 

(A)  By  WHAT  Acts  of  the  Ancestor  shaet.  the  Heir  General  be  bound. 

1.  If  Lands  are  devLsed  to  the  Wife  for  Life,  and  afterwards  to  be  sold  by  the  Exe- 
cutor for  younger  (Children's  Portions,  and  the  Executor  and  Wife  die  ;  the  Children 
may  compel  the  Heir  to  sell,  though  the  Executor  had  only  an  Authority  :  Ruled 
upon  Demurrer.  Mich.  15  Car.  2,  Garfoot  and  Garfoot,  1  Chan.  Ca.  .35.  (2  Freem. 
1 7C),  S.  G.  accord'.) 

(By  the  Common  Law,  if  Lands  are  devised  to  be  sold  by  an  Executor,  by  which  he 
has  only  an  Authority,  and  he  dies,  no  Sale  can  be  made  ;  so  if  an  Authority  only  be 
given  to  two,  and  one  dies,  the  Survivor  cannot  sell  ;  but  it  is  otherwise  when  <on 
Anthoritv  is  given  them,  coupled  with  an  Interest,  as  by  a  Devise  of  Lands  to  them  to 
be  sold.     1  /n.s/.  112,  li:i,  181.) 

[265]  2.  If  .7.  .S'.  devises  liis  Lands  to  his  Executors,  to  sell  and  pay  Debts,  the  Heir 
shall  be  compelled  to  join  in  the  Sale  ;  per  Lord  Keeper,  -who  said  it  had  been  so  ruled 
in  the  Hou.se  of  Lords.     Trin.  27  Car.  2  [1G75],  Fonie  and  Green,  1  Chan.  Ca.  2(12. 

3.  If  Lands  are  settled  on  Trustees  for  raising  of  Maintenance  and  Portions  for 
Daughters,  and  a  Bill  is  brought  for  a  Sale,  and  that  the  Heir  might  join  :  he  shall  be 
compelled  to  join,  though  it  is  objected  that  he  has  no  legal  Estate  in  him.  Pasch. 
1689,  Roll  and  Roll,  2  Vern.  9'.t,  where  it  is  said,  that  several  Cases  to  that  Purpose 
were  cited;  vide  the  Case  of  Pit  and  Pelham,  1  Chan.  Ca.  170,  several  Precedents 
quoted,  where  the  Lands  were  decreed  to  be  sokl,  though  no  Executor  named,  or  though 
he  died  before  any  Sale  made.  And  vide  Warhurton  v.  Warburton.  2  Vern.  420,  where 
it  is  resolved,  that  the  Heir  may  have  the  Lands  sold,  if  it  appears  for  his  Advantage, 
as  well  as  the  younger  Children  may  insist  upon  a  Sale  (S.  C.  1  Lev.  304;  2  Jon.  io  ; 
2  Freem.  \U;   -[Ch.  Rep.  28S.) 

4.  If  A.  contracts  to  sell  Lands,  and  receives  good  Part  of  the  Purchase-Money,  but 
dies  before  a  Conveyance  is  executed,  and  a  Billis  brought  against  the  Heir,  he  shall 
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convey,  and  the  Money  shall  go  to  the  Executor  ;  especially  if  there  are  more  Debts  due 
than  the  Testator's  Personal  Estate  is  sufficient  to  pay.  Mich.  lO'J'i,  decreed,  Hoskins 
and  Savoi/.  S.  P.,  2  Vern.  213,  215.  Baden  and  Countess  of  Pembroke.  (S.  G.  but  not 
S.  P.  ante[\  Eq.  Ca.  Abr.],  241 ;  2  Vern.  52 ;  3  Ch.  Rep.  217). 

(If  a  Man  for  .£100  assumes  to  make  a  Lease  for  21  Years,  and  dies  ;  his  Heir  is  not 
compellable,  in  a  Court  of  Equity,  to  make  the  Lease  ;  for  this  is  against  the  Common 
Law.     3  Jac.  1,  Chapman  and  Boier,  1  Roll.  Abr.  377,  378.     Quosre  (1  Danv.  757).) 

(B)  By  what  Acts  sh.\li,  .w  IIkik  Special,  or  Issue  in  Tail,  be  bound. 

1.  If  Tenant  in  Tail  bargains  and  sells  the  Lands,  yet  this  cannot  be  made  good  in 

Equity  against  the  Statute,  by  which  lie  is  disabled  to  bar  liis  Issue  ;  resolved  j/er  Lord 
Keeper  and  Lord  Hobarl.     Cavendish  and  Worsly,  Hob.  203. 

2.  But  if  Tenant  in  Tail  agrees  to  convey,  he  may  be  compelled  in  Equity  to  execute 
the  Agreement  ;  but  if  he  dies,  his  Issue  is  not  bound  thereby,  unless  he  doth  some  Act 
whereby  he  consents  to  and  confirms  the  Agreement.  Trin.  22  Car.  2  1 1G70|,  Ross 
and  Ross,  1  Chan.  Ca.  171.  (Jenkins  v.  Keymes,]  1  Lev.  239,  S.  P.  in  Cancellaria.  ( Vide 
Ross  V.  Ross,  but  not  S.  P.  ante  [1  Eq.  Ca.  Abr.],  124.) 

3.  If  Tenant  in  Tail  agrees  to  sell  his  Lands,  and  receives  Part  of  the  Consideration- 
Money,  and  upon  liis  not  making  good  the  Sale  by  a  Fine  or  Recovery,  a  Bill  is  brought 
to  compel  him  thereto  ;  and  a  Decree  pronounced  accordingly  ;  and  he  stands  out  al! 
Process  against  him  to  a  Contempt,  and  then  dies  without  perfecting  the  Sale  ;  yet  his 
Issue  shall  not  be  compelled  to  perfect  it :  Adjudged  on  a  Bill  brought  against  the 
Issue  to  re\-ive  the  Decree.  Hit.  1708,  Powel  and  Pov:el,  S.  C.  cited,  and  admitted 
by  my  Lord  Chief  Baron  Gilbert,  in  the  Argument  of  the  Earl  of  Coventry  s,  Case.  Pasch. 
1724,  for  the  Heir  comes  in  under  the  Statute  de  donis  singly  :  and  is  not  any  Way 
deriving  from  the  Ancestor  who  contracted  (Prec.  in  Chan.  278,  S.  C.  accord.'). 

[266]  4.  If  Tenant  in  Tail  sells  at  a  full  Value,  and  receives  the  Con.sideration- 
Money,  and  covenants  to  levy  a  Fine,  and  is  decreed  to  do  it  ;  yet  dying  (though  in 
Prison  and  in  Contempt  for  not  performing  the  Decree)  the  Issue  in  Tail  cannot  be 
bound  by  it,     Weal  and  Lower,  cit.  2  Vern.  306. 

(G)  Heir,  in  what  Gases  favoured  in  Equity^ 

Vide  Title  Devise  [1  Eq.  Ca.  Abr.  171],  That  an  Heir  shall  not  be  disinherited  by 
doubtful  or  ambiguous  Words. 

1.  If  J.  .S'.  devises  Lands  to  his  Wife  for  Life,  and  the  Heir  claims  the  Lands  by  an 
Intail,  and  prays  a  Discovery  of  the  Writings  which  by  Order  are  brought  into  Court, 
and  on  a  Motion  ex  parte  given  to  the  Heir,  and  among  them  the  Deed  of  Intail  is  found  ; 
and  the  Wife  insists  on  having  back  the  Deed,  vuiless  the  Heir  would  confirm  her  Estate, 
and  that  she  is  more  than  a  bare  Volunteer,  it  being  a  Provision  for  her  ;  yet  it  not 
appearing  to  be  pursuant  to  Marriage-.Articles.  it  sliall  be  considered  only  as  a  Bounty  ; 
and  the  Heir  having  a  good  Title  shall  be  aided.     Mich.  32  Car.  2  [1G80J  [.Anonymous], 

2  Chan.  Ca.  4. 

2.  If  Husband  and  Wife  levy  a  Fine  of  the  Wife's  Lands,  and  by  the  Deed  the  Use 
is  declared  to  the  Husband  and  liis  Heirs,  and  the  Husband,  without  any  Consideration, 
devises  it  to  J.  S.,  J.  S.  being  a  voluntary  Devisee  shall  have  no  .A.id  in  Equity  for 
the  Deed  against  the  Heir  of  the  Mother,  but  will  be  left  to  help  himself  at  Law  as  he 
can.     Hil.  34  Car.  2  [ir)83]  [Coventry  r.  Hall],  2  Chan.  Ca.  134. 

3.  If  J.  S.  by  Will  devises  £3000  to  liis  three  younger  Children,  which  Sum  was  a 
Mortgage  due  from  .7.  T..  and  by  his  Will  adds,  that  for  tlie  more  sure  Payment  of  it, 
in  case  his  Son  and  Heir,  whom  he  appointed  Executor,  should  not  pay  the  same 
according  to  bis  Will,  then  he  devised  the  Land  for  the  Payment  thereof,  and  appoints 
it  to  be  paid  them  at  twenty-one,  or  Marriage  which  should  first  happen,  and  a  Mainten- 
ance out  of  his  Land  in  tlie  mean  Time,  and  /.  T.  obtains  a  Decree  for  Redemption 
of  his  Mortgage,  on  Payment  of  the  Money,  against  the  Executor  and  the  Infants, 
who  appeared  by  their  >iother  as  Guardian  :  and  the  Money  is  brought  into  Court,  and 
placed  out  by  the  Master,  on  a  Security  which  proves  ill ;  yet  the  Heir  shall  not  be  com- 
pelled to  pay  it  over  again  to  the  younger  Children  ;  for  the  Lands  are  made  only 
supplementally  chargeable  in  case  J.  T.  had  failed,  or  in  case  the  Heir  and  Executor 
had  received,  and  refused  to  pay  it  to  the  Children  :  and  though  a  Real  Security  for 
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Children's  Portions  shall  not  he  dianged  into  a  Persona!  one  ;  yet  in  this  Case  it  was 
not  in  the  Power  of  tlie  Heir  to  prevent  J.  T.'s  redeeming  the  Mortgage.  Mich.  1685, 
Uldfield  and  Uldfield,  1  Vern.  ;?;iC>. 

4.  If  an  Estate  is  limited  to  Trustees  for  Payment  of  Debts  and  Legacies,  and  the 
Trustees  raise  tlie  wliole  Money,  but  do  not  apply  it  according  to  the  Trust ;  yet  the 
Heir  shall  have  tlie  Lands  discjiarged,  and  the  Legatees  must  take  tlieir  Remedy  against 
the  Trustees  ;  for  the  Money  being  once  raised,  the  Land  shall  be  discharged.     Anon. 

1  Salk.  153,  in  Domo  Procerum. 

[267]  5-  But  if  A.  being  Tenant  for  Life,  Eemainder  to  his  first  Son  in  Tail,  Re- 
mainder over,  has  a  Power  to  charge  the  Estate  with  £250  per  Ann.  Annuity,  for  any 
Term  not  exceeding  four  Years,  and  A.  does  by  Deed  charge  the  Prcmiises  with  £250  fer 
Ann.  for  four  Years,  to  commence  from  his  Death,  in  Trust  to  raise  £1000  Part  to  be  paid 
to  B.  and  the  otlier  Part  to  C,  the  Son  pays  B.  what  was  due  to  him,  and  he  delivers  up 
the  Deeds,  and  they  are  suppressed,  and  the  Son  takes  the  Profits  for  four  Years,  and 
more,  and  leaves  a  Daughter  his  Heir  at  Law,  and  leaves  no  Personal  Assets  ;  the  Lands 
shall  be  liable  in  the  Hands  of  the  Daughter  to  pay  C.  with  Interest  though  the  Term 
for  Years  is  expired,  and  the  Person  dead  who  received  the  Profits.  Vide  Smith  and 
Smith,  2  Vern.  178,  Mich.  1690. 

(D)  Where  Charges  and  Incumbrances  on  the  Land  shall  be  raised,  or  shall 
SINK  in  the  Inheritance  for  the  Benefit  of  the  Heir. 

1.  J.  S.  by  Settlement  charged  Ws  Lands  with  the  Payment  of  £4000  a-piece  to  liis 
two  Daughters,  to  be  paid  them  at  their  respective  Ages  of  twenty-one  Years,  or  Days 
of  Marriage,  and  reserved  to  himself  a  Power  of  otherwise  ordering  it  by  his  Will  ; 
and  by  his  Will  made  within  a  Day  after,  he  confirms  their  Portions,  and  that  they 
sliall  be  paid  as  mentioned  in  the  Settlement ;  one  of  the  Daughters  dies  before  twenty- 
one,  and  unmarried,  and  her  Mother  sued  for  the  Portion  as  Administratrix  to  the 
Daughter  ;  but  it  was  held,  tliat  this  Portion  should  not  be  raised,  but  should  sink 
in  the  Inheritance  for  the  Benefit  of  the  Heir  at  Law  ;  though  it  was  admitted,  that  if  it 
had  been  a  sum  of  Money  devised,  and  tlie  Legatee  had  died  before  the  Time  of  Payment, 
it  would  have  gone  to  the  Administrator  ;  but  here  the  Settlement  is  operative,  and 
the  Wife  is  a  Jointress  otherwise  provided  for.    Pasch.  1  Jac.  2,  Pauiet  and  Pauiel, 

2  Vent.  366,  367 ;  1  Vern.  204  &  321,  S.  C.  where  a  Note  is  added,  that  it  was  affirmed 
in  tlie  House  of  Peers.  S.  P.  admitted  in  the  Case  of  Edwards  and  Freeman,  Mich. 
1 727,  and  S.  C.  cited.  Vide  2  P.  Wms.  435,  ante  [1  Eq.  Ca.  Abr.],  249  ;  2  Eq.  Ca.  Abr. 
442,  446,  S.  0.  (2  Chan.  Rep.  286,  S.  C. ;  2  Freem.  93,  S.  C.  under  the  Name  of  Lord 
Patclet's  Case.) 

(Tliis  has  been  the  established  Rule  ever  since,  though  Cases  prior  in  Time  may 
be  found  differently  determined.  Per  Hardtcicke,  C,  Mich.  1138,  Hall  and  Terry. 
Vide  2  Eq.  Ca.  Ahr.  550,  551  ;  2  Freem.  254,  S.  C. ;  Free,  in  Chan.  195,  S.  G.) 

2.  If  a  Term  is  created  by  a  Marriage-Settlement,  to  raise  £3000  for  Daughters' 
Portions  within  twelve  Months  after  the  Death  of  the  Survivor  of  the  Husband  and 
Wife  ;  and  there  being  but  one  Daughter,  tlie  Father  by  Will  devises  the  Trust  Lands 
to  make  good  his  Wife's  Jointure,  and  to  raise  £3000  for  his  Daughter's  Portion  ;  the 
Daughter  dies  at  the  Age  of  five  Years  ;  the  Portion  being  to  be  raised  out  of  Land, 
as  she  could  have  no  Occasion  for  it  at  that  Age,  it  shall  not  be  raised  for  the  Benefit 
of  her  Administrator.  Pasch.  1702,  Breuen  and  Breuen,  2  Vern.  439.  Note:  The 
Daugliter  died  within  the  Year,  but  it  does  not  so  appear  by  this  Report.  {Free,  in 
Chan.  195,  S.  C.  ;  2  Freem.  254,  S.  G. ;  2  Eq.  Ca.  Abr.  565,  S.  C.  but  not  S.  P.) 

3.  Upon  a  Marriage-Settlement  a  Term  was  created  for  raising  Portions  for  younger 
Children,  viz.  £1000  to  the  Eldest  of  the  younger  Sons,  and  £500  to  every  other  younger 
Son,  and  so  for  the  Daughters,  to  be  paid  at  such  Time  as  the  Trustees  in  their  Dis- 
cretion should  appoint ;  the  Father  leaves  two  Sons  and  two  Daughters  ;  the  youngest 
Son,  before  any  Appointment  made  by  the  [268]  Trustees,  dies  at  seventeen,  being 
then  an  Apprentice  ;  and  it  was  held,  that  though  there  was  no  Time  limited  for  the 
raising  of  it,  by  which  it  was  urged  to  be  an  Interest  vested  ;  yet  as  he  died  before 
he  could  have  any  Occasion  for  it,  and  before  any  Appointment  by  the  Trustees,  it 
should  sink  in  the  Inheritance,  and  not  go  to  his  Sisters,  who  had  taken  out  Administra- 
tion to  liim.     Bil.  1702,  Warr  and  ^Varr.     {Free,  in  Chan.  213,  S.  C.  accord'.) 

4.  If  one  devises  £1000  to  his  Daughter  for  her  Portion,  charged  upon  a  Real 
Estate,  and  payable  at  twenty-one,  and  the  Daughter  dies  before  twent3'-one,  the 
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Portion  shall  sink  in  the  Land  ;  but  it  is  otherwise  if  no  Time  had  been  limited  for  the 
Payment  of  the  Portion  ;  for  in  that  Case  it  goes  to  the  Executors  of  the  Daughter  ; 
and  there  is  no  Difference  where  the  Portion  is  secured  by  a  Settlement  or  Will,  if 
secured  out  of  a  Real  Estate,  and  the  Party  die  before  it  is  payable  ;  for  in  either  Gase 
it  sinks  in  the  Lands.  Mich.  1688,  Smith  and  Smith,  2  Vern.  92.  Vide  f Yates  v. 
Phettiplace]  2  Vem.  416.  S.  P.  resolved,  and  there  said,  that  there  was  no  Diiierence 
where  the  Land  was  charged  by  Will,  and  where  by  a  Settlement.  {Vide  the  Gase  of 
Jennings  and  Looks,  S.  P.  Eq.  Ca.  Abr.  Part  2,  probably  meaning  the  Gase  of  Jennings 
V.  Bock.  2  Eq.  Ca.  Abr.  551.) 

5.  So  where  one  by  Will  charged  his  Lands  with  £6000  for  the  Child  with  which  his 
Wife  was  privement  enseint,  if  it  proved  a  Daughter,  with  a  Clause  of  Entry  for  Non-pay- 
ment ;  a  Daughter  is  born,  who  dies  ;  and  it  was  decreed  that  the  £6000  should  not  be 
raised  for  the  Benefit  of  her  Administrator.    Hil.  1 690,  Norfolk  and  Gifford,  2  Vern.  208. 

6.  But  where  Lands  are  devised  to  be  sold  for  Payment  of  Portions  to  younger 
Children,  and  one  of  the  Children  dies  after  the  Portion  becomes  payable,  though 
before  the  Land  sold,  yet  his  Administrator  shall  have  it,  being  an  Interest  vested. 
Mich.  1684,  Bartholomew  and  Meredith,  1  Vern.  276.  Vide  [Gave  v.  Gave]  2  Vern.  508, 
(a)  where  a  Portion  to  be  paid  pursuant  to  a  Marriage-Settlement,  was  held  an  Interest 
vested,  being  made  to  carry  Interest,  though  the  Party  died  before  it  became  payable. 

(a)  This  Case  is  entirely  mistaken  by  the  Reporter.     Vide  1  Atk.  556. 

7.  So  where  on  a  Marriage-Settlement  Lands  are  limited  to  the  Husband  for  Life. 
Remainder  to  the  Wife  for  Life,  Remainder  to  the  first,  &c..  Sons  of  the  Marriage  in 
Tail  Male,  Remainder  to  /.  .S'.  in  Fee ;  provided,  if  there  be  no  Issue  Male  of  the  Marriage, 
and  there  be  one  or  more  Daughters  living  at  the  Husband's  Death,  then  the  Trustees 
to  stand  seised,  subject  to  the  Jointure,  to  the  Intent  such  Daughter  or  Daughters 
should  receive  out  of  the  Rents  £10,000  and  £100  per  Ann.  Maintenance  ;  but  no 
Time  limited  for  the  Payment  of  the  Portions  ;  the  Husband  dies,  leaving  only  one 
Daughter,  who  lives  to  seventeen,  and  bj'  Will  disposes  of  the  £10,000,  and  it  was 
decreed,  that  this  was  a  vested  Interest  in  the  Daughter,  and  well  disposed  of  by  her 
Will.     Trin.  1688,  Earl  Rivers  and  Earl  of  Derby,  2  Vern.  72. 

8.  If  A.  by  Will  gives  £500  to  his  Daughter,  to  be  paid  by  his  Executors,  at  the 
age  of  twenty-one,  out  of  liis  Personal  Estate  and  Rents  of  his  Real ;  and  if  not  raised 
by  that  Time,  the  Executors  to  stand  seised,  and  take  the  Rents  till  the  £500  is  raised  ; 
and  after  Payment  gives  the  Land  to  his  Son  ;  the  Daughter  marries  at  eighteen, 
and  dies  under  twenty-one,  leaving  Issue  a  Daughter ;  the  Husband  takes  Admini- 
stration ;  the  Portion  shall  be  raised,  and  that  by  a  Sale,  tho'  the  Land,  by  reason 
of  Incumbrances,  -n-ill  produce  lit-[269]-tle  more  than  the  £500.  Decreed  Pasch.  1701, 
Jackson  and  Farrand,  2  Vern.  424.  (1  Bro.  P.  C.  61  ;  Prec.  in  Chan.  109,  Hil.  1699, 
Jackson  and  Farrant,  S.  C.  says  Lord  Chancellor  directed  an  Account  of  the  Estate, 
and  then  he  would  give  his  Opinion  ;  but  inclined  strongly  that  the  Portion  was  pay- 
able by  reason  of  the  Marriage,  Marriage  being  the  Cause  of  Portions.  Note  :  the 
Portion  was  not  said  to  be  paid  at  twenty-one,  or  Marriage.  The  Authority  of  this  Gase 
is  questioned,  and  the  Case  itself  termed  an  anomalous  Case  :  p«?  Hardwicke,  C,  in  Cotton 
and  Cotton,  Mich.  12  Geo.  2,  MS.  Notes.) 

*  9.  An  estate  was  devised  to  the  eldest  Son,  provided  he  or  his  Heirs  pay 
£100  a-piece  to  his  three  sisters,  at  their  Age  of  twenty-one,  or  Marriage  ;  one  of  the 
Daughters  dies  before  twenty-one  unmarried  ;  after  /.  S.  buys  the  Estate,  and  thinking 
it  subject  to  the  dead  Daughter's  Portion  (a  Bill  being  brought  for  it  in  this  Court) 
gave  Bond  to  her  Executrix  to  pay  it ;  but  being  afterwards  advised,  that  the  Land 
would  not  be  Uable,  he  brings  his  Bill  to  be  relieved  against  it ;  and  it  was  held  by  my 
Lord  Keeper,  that  though  by  the  Law  now  used  in  this  Court,  the  Land  would  not 
be  liable  to  the  Portion  ;  yet  perhaps  when  the  Bond  was  given,  it  might  have  been 
otherwise  taken  ;  and  there  being  no  Fraud  in  getting  the  Bond,  he  would  not  relieve 
against  it.     Mich.  1702,  Smith  and  Avery. 

10.  Upon  a  Marriage-Settlement  a  Term  was  created  for  raising  Portions  for 
Daughters  at  eighteen,  or  Marriage  ;  there  was  a  Son  and  a  Daughter  of  the  Marriage  ; 
the  Son  died,  and  the  Inheritance  descended  to  the  Daughter,  who  attained  her  Age 
of  eighteen  Years,  and  then  fell  sick,  and  in  her  sickness  made  her  Will,  and  thereby 
gave  some  small  Legacies,  and  then  gave  all,  whatsoever  she  had  Power  to  dispose 
of.  to  her  Mother,  and  made  her  Executrix,  and  died,  not  having  attained  her  Age 
of  twenty-one  Years ;  and  the  Question  was,  whether,  by  the  Descent  of  the  Inlieri- 
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taiice  to  the  same  Person  that  was  to  have  tlie  Portion  raised,  the  Land  shall  be  thereby 
discliarged  of  the  Portion,  or  whether  the  Defendant  slioiild  have  Right  to  it  by  the 
Will  of  her  Daughter  ;  it  was  decreed  for  the  Mother  ;  and  that  the  Lund  oonld  not 
be  discharged  of  the  Portion  till  the  Daughter  had  l)een  of  Age  to  make  her  Election 
to  liave  it  so ;  especially  slie  having  made  her  Will,  and  in  general  Words  devised  it 
to  her  Mother:  On  aii  Appeal  to  tlie  Lords  this  Decree  was  aftirmed.  Ilil.  1701, 
Thomas  and  Kei/mis.  (2  Freem.  207,  Ilil.  IGDIi,  S.  C.  says,  Lord  Keeper  desired  to 
see  Precedents,  and  afterwards  gave  his  Opinion,  that  the  Portion  was  not  extinguished, 
but  passed  by  the  Will.     Decree  affirmed  in  Dom'  Proc'.,  Ibid.  209.) 

n.  A  Term  was  created  for  raising  a  Daughter's  Portion  ;  but  it  being  extinguished 
by  the  Descent  of  the  Inheritance  on  the  Daughter,  it  was  revived  again  in  Equity, 
for*the  Benefit  of  Creditors.  Powell  and  Morgan,  a  Case  cited.  [Norfolk  v.  Giflord,] 
2  Vern.  208,  vide  Title  Creditor  and  Debtor  [1  Eq.  Ca.  Abr.  138]. 

(E)  WmcnE  the  Heir  siiai.i,  have  Tiiii:  Benefit  and  Ain  of  the  Personal  Estate. 

L  If  an  Heir  it^  sued  upon  a  Bond-Debt  of  his  Ancr'stor's,  in  which  he  is  Imund, 
and  he  pays  the  Money,  the  Executor  shall  reimbur.se  him  as  far  as  tlicre  are  Personal 
Assets  of  the  Testator's  come  to  his  Hand.  Pasch.  18  Car.  2  [1666].  Armitage  and 
Metcnlf,  1  Chan.  Ca.  74,  vide  [Anon.]  2  Chan.  Ca.  b.  That  the  Personal  Estate  in 
the  Hands  of  the  Executor  shall  be  employed  in  Ease  of  the  Heir,  by  whatever  Means 
the  Heir  became  indebted  as  Heir  ;  for  the  Personal  Estate  having  received  the  Benefit 
by  contracting  the  Debt,  it  is  reasonable  that  Satisfaction  should  be  made  out  of  it. 

2.  If  a  Man  mortgages  Lands,  and  covenants  to  pay  tlie  Money,  and  dies,  the 
Personal  Estate  of  the  Mortgagor  shall,  in  Favour  of  the  Heir,  be  applied  to  exonerate 
the  Mortgage.     Cope  and  Cope,  2  S'alk.  449,  in  Canc\ 

[270]  '•^-  Bi't  if  the  Grandfather  mortgages,  and  covenants  to  paj"  the  Moi'tgage- 
.Money,  and  the  Lands  descend  to  his  Son,  and  his  Son  dies,  having  a  Personal  Estate 
and  a  Son,  the  Son's  Personal  Estate  shall  not  go  in  Aid  of  this  Mortgage.  [Cope  r. 
Cope.]  2  Sulk.  450. 

4.  So  where  A.  mortgages  his  Land  to  B.,  and  afterwards  sells  it  to  C.  for  £1000, 
which  includes  the  Mortgage-Money,  C.  'shall  pay  the  Mortgage,  and  shall  have  no 
Aid  of  the  Personal  E.state  of  A.,  for  he  has  made  it  his  own  debt.  [Cope  v.  Cope,] 
2  Salk.  450,  vide  [Pockley  v.  Pockley]  1  Vern.  37,  that  where  the  Equity  of  Redemp- 
tion is  purchased,  the  Mortgage  shall  not  be  discharged  out  of  the  Per.sonal  Estate. 

5.  If  Lands  in  Mortgage  are  devised  to  /.  S.,  the  Devisee  shall  not  have  Aid  of  the 
Te-stator's  Personal  Estate  in  the  Hands  of  the  Executor.  Hil.  27  Car.  2  [1676], 
Corni.<ih  and  Mew,  1  Chan.  Ca.  271,  vide  1  Vern.  36.  Pockley  and  Pockley  cont..  where 
it  is  held  l)y  my  Lord  Chancellor,  that  not  only  the  Heir,  but  likewise  a  Devisee,  or 
HoBres  Factus,  shall  have  the  Benefit  of  tlie  Personal  Estate ;  and  2  Chan.  Ca.  84, 
S.  C.  and  S.  P.,  and  that  Debts  shall  be  paid  out  of  the  Personal  Estate  in  J^avour  of 
a  Devisee,  though  a  Widow,  who  claims  a  Third  by  the  Custom  of  the  Province  of  York, 
is  prejudiced  thereby.     Q. 

6.  If  there  be  no  Covenant  in  the  Deed  for  the  Payment  of  the  Mortgage-Money, 
yet  the  Personal  Estate  shall  be  liable  in  the  Hands  of  the  Executor.  [Cope  v.  Cope,] 
2  Salk.  449.     [Winchelsea  v.  Norcliffe,]  1  Vern.  436,  S.  P.  arguendo. 

7.  But  if  a  Mortgage  in  Fee  is  made  redeemable  at  Michaelmas  1710.  or  at  any 
other  Michaelmas,  on  six  Months  Notice,  and  no  Covenant  to  pay  the  Money;  and 
the  Mortgagor  continues  in  possession,  pays  the  Interest,  and  by  Will  devises  his  Personal 
Estate  to  his  Wife  and  Daughter ;  the  Personal  Estate  is  not  liable  in  Ease  of  the  Real, 
there  being  no  Covenant  either  expressed  or  implied.  Mich.  1715,  Howell  and  Price, 
2  Vern.  1701. 

(1  Will.  Rep.  291,  S.  C,  says,  on  arguing  the  Ca.se,  28  Oct.  1717,  on  the  P^quity 
reserved  after  the  Trial  of  an  Issue  that  had  been  directed  by  the  Court.  Lord 
Chancellor  seemed  to  be  strongly  of  Opinion  that  the  Personal  Estate  should  be  applied 
in  Ease  of  the  Real,  the  Testator  having  said  in  his  Will  that  his  Executors  should, 
by  his  Personal  Estate,  pay  and  levy  his  Debts;  and  this  Mortgage-Money  plainly 
appearing  to  be  a  Debt,  wherefore  liis  Lordship  decreed  in  Favour  of  fhe  Heir.  Ibid. 
295.— Pr.  in  Ch.  423,  S.  C.  no  Decree,  but  Precedents  to  be  searched.  Note  :  This 
was  a  Welch  Mortgage,  and  the  last  Book  says  it  is  a  common  I'ractice  in  Wales  to  make 
Mortgages  in  this  Manner  with  Design  to  keep  the  Estate  for  ever  in  tlieir  own  Family. 
Ibid.  22~i.—Gilb.  Eq.  Rep.  106,  S.  C.  in  lotidem  verbis  with  Prec.  in  Chan.) 
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*  8.  If  an  Heir  has  Lands  descended  to  him,  incumbered  with  a  Mortgage,  and  he, 
before  any  Application  made  by  him  to  have  Aid  of  the  Personal  Estate,  disposes  of 
them,  he  cannot  afterwards  come  upon  the  Personal  Estate  ;  for  the  Equity  that 
an  Heir  has,  is  that  the  Lands  may  descend  clear  to  the  Family.  Mich.  1702,  Wood 
and  Fenivick.     (S.  C.  but  not  S.  P.  ante  170.) 

9.  If  a  Man  makes  a  >Settlemerit  of  his  Estate  on  Trustees,  for  Performance  of  hi.s 
Will,  and  Payment  of  Debts  and  Legacies,  and  at  the  same  Time  makes  his  Will,  and 
thereby  devises  that  the  Trustees  shall  Pay  several  Legacies,  and  that  the  Surplus 
shall  go  to  the  Heir,  and  makes  his  Wife  Executrix,  but  does  not  expressly  devise  the 
Personal  Estate  to  her;  the  Personal  Estate  in  this  Case  shall  be  applied  in  Ease  of 
the  Real.     Hil.  28  Car.  2  [1G77],  Lord  Grey  and  Lady  Grey,  1  Chan.  Ca.  296. 

10.  If  Lands  be  devised  for  the  Payment  of  Debts  and  Legacies,  and  the  Residue 
of  the  Personal  Estate  be  given  to  the  Executors,  after  the  Debts  and  Legacies  j)ai(i, 
the  Personal  Estate  shall  notwithstanding,  as  far  as  it  will  go,  be  applied  to  the  Pay- 
ment of  the  Debts,  and  the  Land  charged  no  further  than  is  necessary  to  make  up  the 
Residue.     Pasch.  32  Car.  2  [1080],  2   Vent.  349. 

(By  the  several  Cases  adjudged  on  this  Head,  the  general  Rule  appears  to  be,  tliat 
the  Heir  at  Law  shall  have  the  Personal  Estate  in  Exoneration  of  the  Real,  unless 
there  be  express  Words  to  exempt  it,  or  unless  the  Intent  of  the  Testator  strongly 
appears  that  it  should  be  exempt.  In  the  Case  of  Tipping  and  Tipping,  Mich.  1721, 
Macclesfield,  C,  denied  it  to  be  a  Rule,  that  in  all  Cases  the  Personal  Estate  is  ap])lieable 
in  Ease  of  the  Real ;  for  it  shall  not  be  so  appUed  if  thereby  the  Payment  of  tlie  Legacy 
will  be  prevented,  much  less  where  it  will  deprive  a  Widow  of  her  Bona  Paraphernalia. 
1  Will.  Rep.  730.) 

[271]  11-  If  a  Man  devises  Lands  for  Paj-ment  of  his  Debts,  and  makes  an  Executor, 
and  leaves  a  Personal  Estate,  no  Pait  of  the  Personal  Estate  shall  go  to  the  Payment 
of  the  Debts  :  because  by  making  of  an  Executor,  the  Testator's  Intent  appears,  that 
the  Executor  should  have  the  Goods,  the  Testator  having  made  another  Pi'ovision 
for  the  Payment  of  his  Debts  ;  but  if  a  Man  di.sposes  of  Lands  for  the  Payment  of  his 
Debts,  and  after  thes  Intestate,  the  Personal  Estate  shall  be  chargeable  in  the  Hands 
of  the  Adniini.strator  ;  for  no  such  Intent  appears,  as  before;  per  Serjeant  Founlain, 
and  admitted  by  the  Master  of  the  Roils.  18  Car.  2  [16GG-G7],  FelUiam.  and  Ilarlston, 
1  Lev.  203,  Q.  and  vide  [Mead  v.  Hide]  2  Vern.  120.  That  a  Devisee  of  Lands  charged 
shall  have  it  before  an  Executor,  unless  it  be  expressly  devised  to  him. 

12.  If  a  Man  devises  his  Fee-farm  Rents  to  be  sold  for  Payment  of  his  Debts,  and 
the  Surplus  to  go  betwixt  his  Heir  at  Law  and  his  younger  Brother,  and  devises  his 
Household  Goods  to  go  with  his  House,  and  the  Residue  of  his  Personal  Estate  to  his 
Sister ;  the  Personal  Estate  shall  not  be  applied  to  pay  Debts  in  Ease  of  the  Real.  Mich. 
171G,  Wainivrighl  and  Bendlowes,  2  Vern.  718.  And  per  Lord  Chancellor,  there  is 
a  Difference  where  an  Estate  is  only  charged  with  Payment  of  Debts,  and  where  it 
is  devised  to  be  sold  out  and  out  to  pay  Debts.  Vide  [Anonymous]  2  Vent.  359.  And 
that  in  the  first  Case,  the  Residue  of  the  Personal  Estate  shall  not  go  in  Exoneration 
of  the  Real.  {Prec.  in  Chan.  451,  S.  C.  accord.  Gilb.  Eq.  Hep.  125,  S.  C.  in  toiidem 
verbis  with  Prec.  in  Chan.) 

*  13.  A.  by  Will  gives  several  ix'cuniai-y  Legacies,  and  after  devises  Lands  to  Trustees 
and  their  Heirs,  in  trust  that  they  do  and  shall,  by  Mortgage  or  Sale  of  the  said 
Premisses,  or  any  Part  thereof,  pay  and  satisfy  his  Debts  and  the  said  Legacies  and 
Funeral  Expences  ;  then  he  devises  all  his  Goods,  Chattels  and  Houshold-Stufl'  in 
such  a  House  to  another ;  and  then  goes  on  in  these  Words,  All  the  Best  and  Residue 
of  my  Personal  Estate  1  give  and  devise  to  my  Wife,  whmn  I  make  sole  Executrix.  Per 
Cur\  The  Residue  of  the  Personal  Estate  belongs  to  the  Wife,  in  the  Nature  of  a  specifick 
Legacy,  exempt  from  Debts,  Legacies  and  Funerals  ;  for  though  the  Personal  Estate 
is  the"  natural  Fund  for  them,  yet  here  he  has  expressly  provided  another  for  that 
Purpose,  by  Words  of  an  imperative  Signification,  that  the  Trustei's  do  ami  .^hall,  &<.:, 
which  is  stronger  than  a  bare  Charge  of  them  on  his  Real  Estate,  and  might  be  uitended 
only  auxiliary  to  his  Personal  Estate,  which  Will,  without  Words  of  Exemption,  nuglit 


and  Houshold-Stuff  at  such  a  House,  and  pass  to  liis  Wife  as  a  specifick  Devise  in  the 
same  Manner  as  the  next  preceding  Devise  did  to  the  Devisee  thereof,  and  are  to  be 
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understood  the  Residue  of  what  he  had  not  before  particularly  devised  ;  not  the  Residue 
after  Debts  paid.     Hil.  1724,  Adams  and  Meyrick  at  the  Rolls. 

[272]  {^)  In  what  Gases  there  shall  be  a  resulting  Trust  for  the  Benefit 

OF  THE  Heir. 

1.  If  Lands  are  appointed  to  pay  Debts,  the  Heir  is  intitlcd  to  liave  the  Lands  when 
the  Debts  are  paid  ;  if  to  be  sold,  he  is  intitled  to  the  Snrphi.s  ;  l)ut  if  there  be  any 
Abuse,  he  must  take  his  Remedy  against  the  Trustee,  and  not  against  the  Purchaser. 
34  Car.  2  [1682-83],  Culpepper  and  Aston,  2  Chan.  Ca.  115.  Q.  If  not  in  some  Cases 
against  a  Purehaser  ;  and  vide  of  what  Things  a  Purchaser  must  take  Notice  at  his 
Peril,  Title  Notice  [1  Eq.  Ca.  Abr.  330]. 

2.  If  a  Term  for  Years  is  created  for  a  particular  Purpose  ;  as  to  raise  Portions,  dc, 
the  Surplus  -shall  go  to  the  Heir.     [Best  v.  Stamford,]  1  SalL:  154. 

3.  But  where  /.  S.  made  her  Will  in  the  follciwing  Words,  viz.  I  ordain  and  con- 
stittde  H.  N.  to  be  my  Executor  of  this  my  last  ]Vill,  and  I  do  give  all  my  Estate,  Heal 
and  Personal,  to  dispose  of  for  the  Payment  of  all  my  just  Debts,  and  for  the  pjerf arming 
of  all  such  legacies  as  1  have  Iierein,  or  by  tlie  Codicil  annexed,  beqveatlwd  unto  my 
Executor  above-named  ;  and  gives  several  Legacies  in  Money,  and  am(jngst  others  £200 
to  her  Uncle,  who  was  Heir  at  Law ;  and  by  a  Codicil  gives  the  Sister  of  //.  N.  her 
Executor  £500,  but  gives  him  nothing  ;  it  was  held  by  my  Lord  Keeper  and  four  Judges, 
that  there  was  no  resulting  Trust  for  the  Benefit  of  the  Heir,  and  that  //.  N.  had  a  Fee, 
for  otherwise  he  would  reap  no  Benefit  by  the  Devise.  Hill.  22  Car.  2  [1671],  N(yrth 
and  Crompton,  1  Chan.  Ca.  196,  197* 

4.  If  Lands  are  devised  to  Trustees  to  sell,  and  out  of  the  Money  arising  by  Sale, 
amongst  other  Sums,  to  pay  £100  to  his  Heir  at  Law,  and  no  Disposition  is  made  by 
the  Testator  of  the  Surplus  of  his  Estate,  the  Land  shall  not  be  turned  into  Personal 
Estate  ;  nor  more  sold  than  is  necessary  to  pay  the  Legacies  ;  and  the  Heir  shall  have 
the  Residue  as  a  Resulting  Trust.  Pasch.  1701,  Randall  and  Bookey,  2  Vern.  425. 
[Free,  in  Chan.  162,  S.  C.  accord'.) 

5.  So  if  A.  by  Will  devises  his  Land  to  Trustees  to  sell,  and  to  dispose  of  the  Money 
as  he  by  Writing  would  appoint ;  and  for  Want  of  Appointment,  to  his  four  Nephews, 
and  A.  by  Writing  appoints  his  Trustees  to  pay  several  Sums  to  several  Persons,  but 
not  near  the  Value  of  the  Land  ;  the  Heir  shall  have  the  Residue,  and  not  the  Nephews, 
as  an  Interest  resulting  and  not  disposed  of.  Decreed  Hil.  1706,  The  City  of  London 
and  Garicay,  2  Vern.  571. 

6.  If  A.  devises  his  Real  Estate  to  Executors,  to  be  sold  for  Payment  of  Debts,  the 
Surplus,  if  any  be,  to  be  deemed  Personal  Estate,  and  go  to  his  Executors,  to  whom 
he  gives  £20  a-piece,  the  Surplus  shall  be  a  Trust  for  the  Heirs  at  Law.  Decreed  and 
affirmed  in  the  House  of  Lords.  Countess  of  Bristol  and  Hungerford,  2  Vern.  645. 
{Vide  S.  C.  ante  [1  Eq.  Ca.  Abr.]  244,  and  the  books  there  cited  in  the  margin.) 

7.  If  Lands  are  devised  to  three  Persons  and  their  Heirs,  to  the  Use  of  them  and 
their  Heirs,  upon  the  Trusts  after  mentioned,  and  then  the  Testator  directs  them  to 
convey  Part  to  A.  for  Life,  and  other  Part  to  B.  in  Tail,  but  gives  no  Direction  as  to 
the  Remainder  in  Fee,  though  two  of  the  Trustees  be  related  to  the  Testator  ;  yet  the 
Remainder  will  not  belong  to  them,  but  be  a  resulting  Trust  for  the  Benefit  of  the  Heir. 
Hil.  1700,  Hobart  and  Countess  of  Suffolk,  2  Vern.  644. 

[273]  f^-  But  where  J.  S.  by  Will  devised  to  his  Cousin  T.  M.  by  Name,  all  his  Messuage 
called,  dr.,  to  have  and  to  hold  to  him  and  his  Heirs  for  ever  in  trust,  to  be  sold  for  the 
Payment  of  all  his  Debts  and  Legacies,  within  a  Year  after  his  Death  ;  and  makes  him 
Executor  ;  but  gives  him  n(j  Legacy,  though  he  was  as  nearly  related  to  him  as  the 
Heir  at  Law :  And  it  was  held  by  two  Lords  Commissioners  against  one,  that  there 
should  be  no  resulting  Trust ;  for  then  the  Executor,  who  was  taken  Notice  of  as 
Cousin,  would  have  nothing  but  his  Labour  for  his  Pains.  Mich.  1691,  decreed 
Cunningliam  and  Mellish;  wliich  was  affirmed  in  Parliament.  (Prec.  in  Chan.  31 
S.  C.  accord',  and  the  Heir  to  join  in  a  Sale  of  the  Lands,  Ibid:  32.) 

(Lord  Hardwicke  in  the  Case  of  Hill  and  Smith,  Trin.  12  Geo.  2  [1739],  said,  that 
he  had  looked  into  the  Journals  of  Parliament,  and  could  not  find  that  this  Case  was 
affirmed,     MS.  Notes.) 
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(G)    WHATxTmNGS   SHALL   GO   TO   THE   HeIE,    AND   NOT   TO   THE   EXECUTOR. 

1.  If  there  be  a  Mortgage  in  Fee,  and  two  Descents  cast,  and  there  is  more  due  on 
it  than  the  Vahie  of  the  Land  ;  and  though  the  Mortgagor  says  he  will  not  redeem, 
\et  it  shall  go  to  the  Executor,  and  not  to  the  Heir  ;  the  Equity  of  Redemption  not 
being  foreclosed  or  released.     Mich.  1699,  Tahor  and  G rover,  2  Vern.  367. 

(To  whom  the  Mortgage-lMoney  is  to  be  paid,  vuk  Title  Mortgages,  Letter  (B)  [1  Eq. 
Ga.  Abr.  313].) 

2.  But  if  a  Mortgagee  in  Fee  enters  for  a  Forfeiture,  and  after  seven  Years  Enjoy- 
ment absolutely  sells  the  Lands  to  J.  S.  and  his  Heirs  ;  tliis  Estate  shall  not  be  lofiked 
upon  to  be  a  Mortgage  in  the  Hands  of  J.  S.  so  as  to  make  it  Part  of  his  Personal  Estate ; 
but  it  shall  be  for  the  Benefit  of  the  Heir.     Mich.  1684,  Cotlon  and  Iks,  1  Vern.  271. 

3.  If  a  Man  has  several  Mortgages,  one  of  which  is  a  Mortgage  in  Fee,  on  which 
he  entered  for  a  Forfeiture  ;  and  he  devises  those  Lands  which  were  mortgaged  in 
Fee,  to  his  two  Daughters  and  their  Heirs;  and  the  other  mortgages  to  them,  their 
Executors,  c£-c.,  and  one  of  the  Daughters  dies,  her  Share  of  the  mortgaged  Lands  in 
Fee  shall  go  to  her  Heir,  and  not  to  her  Administrator  ;  for  it  was  the  Testator's  Intent, 
that  those  Lands  should  pass  as  Real  Estate,  though  laetween  him  and  the  Mortgagor 
they  were  but  a  Mortgage.  Hil.  1706,  Noys  and  Mordaunt,  2  Vern.  581.  {Prec.  in 
Chan.  265,  S.  C.  accord'.     Gilh.  Eq.  Rep.  2,  S.  G.  and  Decree.) 

4.  If  the  Heir  of  the  Mortgagee  forecloses  the  Mortgagor,  yet  the  Land  shall  go  to 
the  Executor,  unless  the  Heir  thinks  fit  to  pay  him  the  Mortgage-Money,  and  then 
he  may  have  the  Benefit  of  the  Mortgage.     2  Vern.  67  [Glerkson  v.  Bowyer]. 

5.  If  Money  by  Marriage- Articles  be  agreed  to  be  laid  out  in  Land,  and  .settled  (m 
the  Husband  and  Wife  for  Life,  Remainder  to  their  Issue,  Remainder  to  the  Husband 
in  Fee  ;  \vith  a  Proviso,  that  in  case  the  Husband  died  without  Issue,  the  Wife  might 
make  her  Election,  whetlier  she  would  have  the  Land  or  Money  :  The  Husband  dies 
before  any  Purchase  made,  leaving  his  Wife  enseint  of  a  Daughter,  who  was  born  soon 
after  his  Death,  but  died  at  a  Month  old  ;  this  Money  shall  not  be  laid  out  in  a  Purchase, 
for  the  Benefit  of  tlie  Heir  of  the  Husband,  but  shall  go  to  the  Wife,  as  Administratrix 
to  her  Husband  and  Daughter  ;  but  it  would  be  [274]  otherwise,  had  a  Bill  been 
brought  in  the  Life-time  of  the  Infant ;  per  North,  Lord  Keeper,  Hil.  1 684,  Keltleby 
and  Atwood,  1  Vern.  298,  299.  But  this  Decree  was  reversed  by  Lord  Jefferies,  who 
held,  that  the  Money  was  bound  by  the  Marriage-Agreement.  1  Vern.  471.  But  if 
Money  be  agreed  to  be  laid  out  in  Land,  in  a  Marriage-Settlement,  and  there  is  no  Issue, 
whether  this  Money  shall  be  looked  upon  as  Land,  and  thereby  defeat  Simple  Con- 
tract Greditors,  Qucere  [Best  v.  Stamford]  1  Salk  154. 

6.  If  the  Wife's  Portion,  and  the  like  Sum  of  the  Husband's  Money,  is  agreed  to  be 
laid  out  in  Lands,  to  be  settled  on  them  and  the  Heirs  of  their  Bodies,  witliout  men- 
tioning liow  the  Remainder  over  should  be  limited,  and  they  both  die  without  Issue, 
and  before  any  Purcliase  made  ;  the  Money  shall  be  paid  to  the  Heir  of  the  Husband, 
and  not  to  the  Administratrix  of  the  Wife,  thougli  she  survived  the  Husband.  Pasch. 
1687,  Knight  and  Atkyns,  2  Vern.  20,  21. 

7.  If  by  Marriage-Articles  it  is  agreed,  without  any  positive  Govcnant,  that  £500 
being  the  Wife's  Portion,  should  by  the  Consent  of  the  Husband  and  Wife  be  laid  out 
in  Lands,  and  settled  on  the  Husband  and  Wife  for  their  Lives,  Remainder  to  the  Heirs 
of  their  two  Bodies,  Remainder  to  the  Heirs  of  the  Body  of  the  Wife,  Remainder  to 
the  Wife's  Brother  in  Fee,  and  the  Wife  dies  without  Issue,  and  then  the  Husband 
dies  ;  the  £500  not  being  laid  out ;  this  Money  shall  not  be  taken  as  Land,  and  there- 
fore go  to  the  Brother,  to  whom  the  Fee  was  limited ;  per  Trevor  and  Rawlinson,  Lords 
Commissioners,  against  Hutchins,  Pasc.  1691  ;  Symons  and  Hutter,  2  Vern.  227. 
[Prec.  in  Chan.  23,  Easter  1691,  S.  C.  says,  Trevor  and  Rauiinson  were  of  Opinion 
that  the  Money  should  not  be  laid  out  in  Lantl,  but  should  go  to  the  Administrator  of 
the  HiLsband,  for  that  there  was  no  Child  nur  Creditor  in  the  Case  :  and  they  did  not 
take  it  to  be  the  primary  Intent  of  the  Articles  to  have  Land  purchased,  there  being 
no  express  Agreement  to  purchase,  but  only  that  it  might  be  purchased  if  the  Husband 
and  Wife  should  elect  and  agree  to  have  it  so  ;  but  Hutchins  cont',  he  thought  that 
the  Intent  of  the  Parties  was  that  Land  should  be  purchased, and  that  for  the  Remainder- 
Man  the  Court  ought  to  decree ;  and  relied  on  the  Case  of  Annand  and  Honeywood, 
Witliwick  apd  Jenny,  Attwood  and  Kcttkby,  formerly  adjudged  in  this  Court.) 
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8.  If  a  Man  purchases  Lands  in  liis  own  Name,  and  takes  an  Assignment  of  ;i 
mortcuf'e  Term  in  the  Name  of  a  Trustee,  yet  the  Term  shall  attend  the  Inheritance, 
and  goto  the  Heir.     Hil.  1G80,  Tiffin  and  Tiffin,  1  Vern.  1. 

9.  So  if  a  Purchaser  takes  the  Mortgage  Term  in  his  own  Name,  and  tlie  Inheritance 
in  the  Name  of  a  Trustee,  yet  it  shall  go  to  the  Heir,  though  not  mentioned  to  attend 
the  Inheritance.  Mich.  35  Car.  2  [1083],  AW^A  and  Langton,  2  Chan.  Ca.  156; 
2  Chan.  Rep.  271,  S.  C.  But  where  a  Term  attending  on  the  Inheritance  shall  or 
shall  not  be  Assets,  vide  what  shall  be  Assets,  Title  Executor  and  Administrator 
[1  Eq.  Ca.  Abr.  2.!.-)]. 

lU.  If  a  Woman,  who  is  a  Cestui  que  Trust  ot  a  Term,  having  the  Inheritance  in 
her,  marries  and  dies  ;  the  Term  shall  attend  the  Inheritance,  and  not  go  to  the  Husband 
as  Administrator  of  his  Wife.  Mich.  1705,  Best  and  Stamford,  2  Vern.  520;  1  Sail: 
154,  S.  C.     {Free,  in  Chan.  252,  S.  C.  ;  2  Freem.  288,  S.  C.  accord'.) 

11.  If  the  Plaintitl's  Father  seised  in  Fee  of  Lands,  articles  to  jiay  ,7.  S.  £1UUU  to 
build  an  House  on  the  Premisses,  and  dies  before  the  House  is  built,  the  Heir  may 
compel  the  Builder  to  build  it,  and  the  Father's  Executor  to  pay  for  it.  Decreed  between 
Holt  and  Holt.  Mich.  \C9i,  2  Vern.  322. 

[275]   12.  If  tiie  Dean  and  Chapter  of  make  a  lease  to  a  Man,  liis  Executors 

and  Administrators,  for  three  Lives  ;  tliis  shall  be  a  descendable  Estate,  and  go  to 
the  Heir,  and  not  to  the  Executor  ;  per  Cur'  ;  but  the  Cause  ended  by  Compromise. 
St.  John's  College  and  Tlieming,  2  Vern.  320. 

13.  Pictures  and  (classes,  tho'  generally  speaking.  Part  of  the  Personal  Estate, 
yet  if  put  up  instead  of  Wainscot,  or  where  otherwise  Wainscot  would  have  been  put, 
shall  go  to  the  Heir,  for  the  House  ought  not  to  come  to  the  Heir  maimed  or  disfigured. 
Trin.  1705,  Cave  Domina  and  Cave  Bart,  2  Vern.  508.  {Vide  the  Case  of  Beck  and 
Fiehow,  1  P.  Vims.  94 ;  4  Co.  G4,  a.) 

(II)  What  sh.vll  p.k  Assets  by  Dixckxt  in  thk  Hands  of  the  Hiau. 

What  shall  be  Assets,  vide  Title  Executors  and  Administrators  [7  Eq.  Ca.  Abr. 
235]. 

1.  An  Equity  of  Redemption  of  a  Mortgage  in  Fee,  though  not  Assets  at  Law,  yet 
is  Assets  in  Equity  ;  and  if  aliened  or  released  by  the  Heir,  he  shall  be  answerable  for 
the  Value.     Fasch.  1688.  Sauiei/  and  Cower,  2  Vern.  Gl. 

2.  If  a  Man  obtains  Judgment  against  an  Heir,  who  has  a  Reversion  in  Fee  descended 
on  him.  the  Judgment  is  only  of  Assets,  quando  acciderint,  and  the  Creditor  cannot 
by  a  Bill  in  Equity  compel  the  Heir  to  sell  the  Reversion  ;  but  must  expect  until  it  falls. 
Hil.  1G90,  Fortrey  and  Fortrei/,  2  Vern.  134. 

(I)  Unreasonable  B.\rgaixs  and  Securities  obt.uned  from  young  Heirs,  in  what 
C.^ES  to  be  set  aside.     Vide  Title  Bonds  [1  Eq.  Ca.  Abr.  84]. 

Vide  the  Case  of  Twisleton  and  Griffith,  Eq.  Ca.  Abr.  Part  2.  ;;.  510. 

1.  If  an  Heir  Apparent  be  intitled  to  an  Estate-tail  after  the  Death  of  his  Father, 
which,  if  in  Possession,  is  worth  £800,  and  he  is  cast  oft'  by  his  Father,  and  destitute 
of  all  Means  of  Livelihood  ;  and  he  for  £30  paid  him  in  Money,  and  £20  jier  Ann. 
secured  to  be  paid  liim  during  the  joint  Lives  of  liim  and  his  Father,  absolutely  conveys 
his  Remainder  in  Tail  to  J.  S.  and  his  Heirs  ;  and  the  Father  lives  ten  Years  after  this 
Conveyance,  yet  the  Heir  sliall  be  relieved  against  this  Conveyance,  although  it  was 
absolute  ;  and  though  J.  S.  had  lost  his  Money  if  the  Heir  had  died  in  his  Fatlier's  Life- 
time ;  per  Nottingham,  L.  C,  Trin.  34  Car.  2,  Not.  and  Hill.  1  Vern.  1G7,  1G8.  But 
upon  a  Re-hearing,  this  Decree  was  reversed  hy  North,  Lord  Keeper,  who  said  he  could 
not  relieve  the  Heir,  unless  it  be  declared  a  Law  in  Chancery,  that  no  Man  must  deal 
with  an  Heir  in  his  Father's  Life-time  ;  but  upon  a  second  Re-hearing,  this  last  Decree 
Wiis  reversed,  and  the  first  established  by  Jefferies,  L.  C,  who  said,  that  he  took  it  to 
be  an  unrighteous  Bargain  from  the  Beginning,  and  that  notliing  wldch  ha])pened 
afterwards  could  help  it.     2  Cluin.  Ca.  120,  S.  G. ;  2  Vern.  27,  8.  C. 

2.  If  one  intitled  to  an  Estate,  after  the  Death  of  two  old  Lives,  takes  £350  to  jiay 
£700  when  the  Lives  fall,  and  mortgages  the  [276]  Estate  as  a  Security  ;  though  both 
the  Lives  die  witliin  two  Years,  yet  there  shall  be  no  Relief  against  this  Bargain.  Hil. 
1G82,  Batli/  and  Loijd,  1  Vern.  141, 
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Note  :  These  hazardovis  Bargains,  witli  Heirs  or  others,  are  not  always  set  aside 
in  a  Court  of  Equity,  for  tliey  may  be  fair  ;  and  it  is  only  upon  the  Circumstance  of 
Fraud,  or  being  extremel}'  unreasonable,  that  they  can  be  overthrown  :  But  Bargains 
of  this  Kind  will  not  be  assisted  in  a  Court  of  Equity,  though  there  are  not  sufficient 
Grounds  to  set  them  quite  aside.  Vide  1  Vern.  271;  2  Chan.  Ca.  136,  137;  2  Vern. 
15.  And  Note,  That  regularlj-  the  Party,  who  comes  to  be  relieved,  must  restore  the 
Money  paid,  <S;c.,  according  to  that  Maxim  in  Equity,  He  who  would  have  Equity  done 
him,  must  do  it  to  others.  But  for  tliis,  vide  where  Relief  has  been  given  against 
unreasonable  Bonds  obtained  from  young  Heirs,  Title  Bonds  and  Obligations. 


CAP.  xxxiir. 

Of    lUEOTS    AND   LUXATICKS. 


(A)  Of  Ideots  and  Lunaticks,  who  are  such,  how  found,  to  whose  Custody  to  be  com- 

mitted ;  and  here  of  the  Power  and  Duty  of  their  Committees,  and  of  Abuses  done 
them. 

(B)  What  Acts  of  Ideots  and  Lunaticks  are  good,  void  or  voidable. 

(A)  Of  Idkots  axd  Lu.n.oicks,  who  are  si ch,  huw  foixd,  to  whose  Custody  to  be 

COMMITTED  ;    AXD    HERE    OF    THE    PoWER    AXD    DUTY    OF    THEIR  COMAUTTEES,    AND 

OF  Abuses  done  them. 

1.  The  King  by  Letters  Patent  granted  to  A.  the  Custody  of  C.  D.  Habendum  to 
A.  his  Executors,  Administrators  and  Assigns,  during  the  Ideocy  of  the  said  V.  D. 
after  the  Death  of  A.  P.  obtaiii'd  Letters  Patent  for  the  Custody  of  the  said  Ideot  ; 
and  upon  arguing  the  Point,  viz.  whether  the  Custody  of  an  Ideot  can  by  Law  be  granted 
to  a  ilan,  liis  Executors,  Admini-[277]-strators  and  Assigns,  my  Lord  Chancellor  in- 
clined that  it  could  not ;  for  though  it  b^  an  Advantage  and  Emolument  to  tlie  King, 
yet  it  is  coupled  with  a  Trust  ;  and  if  the  Grantee  should  die  interstate,  or  make  an 
Infant  Executor,  it  would  be  highly  inconvenient ;  and  he  said  there  was  no  Precedent 
of  any  such  Grant  from  the  Time  of  the  making  the  Statute  de  Prcerogat.  Regis.  Mich. 
1G8L  Prodgers  and  Phrazier,  1  Vern.  9.  1  Vern.  137,  S.  C.  wliere  it  is  said,  that 
Lord  Keeper  North  refused  to  do  any  Thing  in  it,  till  the  validity  of  the  Patent  was 
tletermined  in  a  legal  Way.  Vide  i  Moii.  43,  S.  C,  where  in  B.  R.  the  Grant  to  the 
Executors  was  held  good  ;  for  the  King  has  the  same  Interest  in  an  Ideot  that  he  had 
in  his  Ward,  which  always  went  to  the  Executor  of  his  Grantee  ;  but  it  was  otherwise 
of  a  Lunatick. 

2.  If  an  Inquisition  find  that  such  a  one  was  an  Ideot  for  eight  Years  last  past, 
such  Inquisition  is  void  ;  for  an  Ideot  must  be  found  to  be  so  a  nativitate.  otherwise 
is  not  an  Ideot,  but  a  Lunatick  only.  Prodgers  and  Phrazier,  1  Vern.  12,  jier  Lord 
Chancellor.  Vide  3  Mod.  43.  S.  C.  "in  B.  R.,  where  this  Finding  was  held  sufficient ; 
for  the  Inquisition  finding  the  Party  an  Ideot,  the  adding  eight  Years  was  superfluous. 

3.  A  Woman  was  found  a  Lunatick,  and  the  Custody  of  her  was  committed  to  a 
Stranger  ;  on  Application  made  by  her  Sister,  to  have  the  Custody  ;  slie  insisted, 
that  as  she  was  next  of  Kin,  so  she  was  the  properest  Person  for  that  Purpose  :  for 
being  infilled  to  Administration  to  the  Lunatick,  she  would  be  the  more  careful  of  her 
EtTects  :  and  the  Objection  to  a  (Juariliau  as  next  of  Kin,  who  may  inherit,  will  not 
hold  in  this  Place,  because  there  is  no  Inheritance.  My  Lord  Chancellor  held,  that 
this  was  not  a  Matter  of  Right,  but  of  Prudence,  and  that  he  would  not  remove  her  frfim 
the  Custody  of  the  Stranger,  nor  ever  grant  the  Custody  of  a  Lunatick  to  one  who 
should  make  Gain  of  it ;  but  he  said  the  Sister  shoiUd  be  called  to  the  yearly  Account 
before  the  Master.  Lady  Cope's  Case,  2  Chan.  Ca.  239.  {Concerning  the  Custody  of 
Lunaticks,  Vide  Hargr.  Co.  Lit.  88  b.  Note  6.) 

4.  A  Lunatick,  before  he  tecame  such,  made  a  Mortgage  of  a  good  Part  of  liis 
Estate  for  £50,  afterwards  his  Committee  transferred  this  Mortgage,  and  tiwk  up  3 
or  £400  more  upon  it ;  and 'my  Lord  Keeper  declared,  the  Mortgage  should  stand  a 
Security  for  £50  only  :  and  he  likewise  held  that  the  Committee  of  a  Liuiatick  has  an 
Estate  but  ihuing  Pleasure,  and  therefore  cannot  nuike  Leases,  nor  any  ways  incumber 
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the  Lunatick's  Estate,  without  special  Order  of  this  Court,  where  the  Profits  are  not 
suflicieul  to  maintain  tlie  I.unatick.  And  as  to  Improvements  and  Buildings,  made 
by  a  Committee,  on  the  Lunatick's  Estate,  tliat  the  Heir,  upon  tlie  Lunatick's  Death, 
must  be  let  into  the  Estate,  without  making  any  Allowance  for  such  Improvements. 
Mich.  IGS-i,  Foster  and  Merchant,  1  Vern.  202. 

5.  The  Committees  of  a  Lunatick.  having  invested  Part  of  the  Lunatick's  Personal 
Estate  in  a  Piu-chase  of  Lands,  made  in  the  Lunatick's  Name,  to  liim  and  his  Heirs ; 
the  Question  was,  whether  the  Committees  had  not  exceeded  their  Power,  by  changing 
the  Personal  Estate  into  a  Real  Estate,  and  there  by  defeating  the  next  of  Kin,  in  Favour  of 
the  Heirs  at  Law.  And  after  great  Debate,  and  upon  reading  the  Statute  made  touch- 
ing the  granting  of  the  Custody  of  Lunaticks,  whereby  it  is  provided,  that  the  Surplus 
shall  be  safely  kept  and  delivered  to  him,  if  he  i-ecover ;  if  not,  upon  his  Death  to  be 
employed  for  the  Benefit  of  his  Soul,  [278]  dr.  The  Court  decreed  an  Account  of  the 
Persoual  Estate,  and  the  Lands  purchased  to  be  sold,  and  the  Money  to  go  and  be  divided 
as  Personal  Estate,  amongst  the  next  of  Kin.  Midi.  1090,  Awdley  and  Avidley,  2 
Vern.  192  [Dick.  lOj. 

I  ■  6.  If  a  Man  forcibly  takes  away  a  Lunatick,  whilst  she  is  under  Commitment,  and 
marries  her,  this  is  such  a  Contempt,  for  which  the  Court  of  Chancery  will  commit 
him  ;  but  if  the  Marriage  is  afterwards  held  good  in  the  Spiritual  Court  (as  it  may  be 
by  being  consummated  in  one  of  her  lucid  Intervals),  and  if  upon  Inspection  it  appears, 
that  she  is  restored  to  her  Understanding,  the  Husband  shall  be  discharged,  and  the 
Commission  of  Lunacy  vacated.  Trin.  1702,  Mrs.  Ashers  Case.  {Prec.  in  Chan. 
203,  Trin.  1702.  S.  C.  under  the  Name  of  Mrs.  Ashers  Case,  states  it;  Mrs.  A.  who 
was  committed  as  a  Lunatick  was  forcibly  taken  away  by  P.  and  married  to  him  (for 
which  Contempt  P.  was  committed),  and  the  Marriage  controverted  in  the  Spiritual 
Court ;  and  she  was  now  brought  into  Court  to  be  inspected,  and  Lord  Keeper  was 
of  opinion  she  was  in  her  right  Mind  ;  and  the  Question  was,  whether  she  should  be 
discharged  of  the  Commitment,  and  left  to  her  Husband,  or  if  she  were  to  be  continued 
luider  Commitment,  if  her  Husband  should  be  the  Committee  1  Lord  Keeper  said, 
though  she  is  not  out  of  Order  now,  she  may  be  again  ;  the  Commitment  is  Regium 
muniis.  not  a  Prerogative,  but  a  Duty,  and  the  Marriage  though  good  is  no  Supersedeas 
to  it ;  but  he  thought  she  ought  not  to  go  back  again  to  the  same  Commitment,  though 
he  would  not  now  discharge  her  from  it  ;  He  said,  suppose  she  did  contract  when  mad, 
and  agreed  and  consummated  when  sober,  it  would  be  good.  The  Reporter  adds,  that 
Sir  John  Cook  being  asked,  if  he  had  known  the  Party  sequestred,  where  the  Marriage 
was  consummated,  answered,  Yes,  often,  how  else  shall  the  Marriage  be  controverted. 
Ibid.  204.) 

(B)  What  Acts  of  Ideots  or  Lunaticks  are  good,  void  or  voidable. 

1.  If  a  Man  who  is  Nan  Compos  Mentis  aliens  Lands,  this  shall  not  be  restored  to 
himself  in  Chancery,  upon  a  Matter  of  Equity,  against  the  Maxim  of  the  Common  Law. 
1  Jioll.  Bep.  per  Lord  Chancellor  and  J.  Dodderidge.     Q. 

2.  J.  S.  by  Inquisition  was  the  23d  of  June  1064,  found  a  Lunatick,  with  a  Retro- 
spect of  17  Years  ;  it  was  likewise  found,  that  he  assigned  a  Debt  sufficiently  secured 
to  him  for  the  Purchase  of  a  certain  Manor  ;  and  on  a  Bill  brought  in  his  Behalf  by 
the  Attorney  General,  Justice  Tijrril  held,  that  he  ought  to  be  relieved,  and  of  the 
same  Opinion  was  my  Lord  Keeper,  on  a  Rehearing ;  and  said,  that  it  was  not  neces- 
sary, that  the  Lunatick  should  be  a  Party,  but  gave  the  Defendant  Leave  to  traverse 
the  Inquisition.  Mich.  20  Car.  2,  The  Attorney  General  on  Behalf  of  Smith  a  Lima- 
tick  and  Sir  Robert  Parkhtirst,  1  Chan.  Ca.  113.  Vide  [Att.-Gen.  v.  Woolrich]  1  Clian. 
Ca.  153,  S.  C.  cited,  and  there  held,  that  it  is  necessary,  that  the  Lunatick  should  be 
made  a  Party  ;  .secus  of  an  Ideot,  and  that  it  was  dispensed  with  in  the  above  Case, 
because  he  should  not  be  admitted  to  stultify  liimself. 

3.  If  A.  Tenant  for  Life,  with  Remainder  to  his  first  Son  in  Tail,  Remainder  to  B. 
in  Fee,  and  A.  being  Non  Compos,  surrenders  by  Deed  to  B.  before  he  has  a  Son,  this 
Deed  of  Surrender  is  absolutely  void,  and  the  contingent  Remainder  not  destroyed. 
Thomson  and  Leach  ;  adjudged  in  B.  E.  and  aflKrmed  on  a  Writ  of  Error  in  the  House 
of  Lords,  Show.  P.  C.  150 ;  2  Salk.  427,  S.  C. ;  3  Lev.  284  ;  2  Salt  576,  S.  G.  vide  [White 
V.  Small]  2  Chan.  Ca.  103,  where  a  Conveyance  made  by  a  Person  of  weak  Understand- 
ing was  set  aside  ;  and  [Portington  v.  Eglinton]  2  Vern.  189. 
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4.  A.  obtained  a  Purchase  at  a  great  TJnden-alue  by  Deeds,  Fines  and  Recoveries, 
from  one  who  was  a  Lunatick,  and  on  Application  of  his  Committee,  the  Purchase 
was  set  aside.  [Addison  v.  Dawson,]  2  Vern.  678.  Vide  [Clerk  v.  Clerk]  2  Vern.  414, 
that  a  Settlement  made  by  a  Lunatick,  though  not  unreasonable,  shall  be  set  aside  ; 
vide  [Ex  parte  Wright]  1  Vern.  155,  where  the  [279]  Court  directed  that  a  Settlement, 
which  was  intended  to  be  made  by  one  who  was  found  a  Lunatick,  but  it  was  urged 
was  restored  to  his  Understanding,  should  be  made  by  Fine  in  C.  B.  that  the  Judges 
might  inspect  and  examine  him  ;  vhle  [Sackvill  v.  Ayleworth]  1  Vern.  105,  tliat  a  Will 
made  by  one  who  afterwards  becomes  Non  Compos,  is  not  revoked  by  his  being  found 
afterwards  a  Lunatick  ;  and  that  a  Bill  will  not  lie  to  establish  the  Testimony  of  the 
\\  itnesses  to  it  in  Perpetuam  rei  Memoriam. 

*  5.  A  Bill  was  brought  by  a  Lunatick  and  his  Committee,  to  set  aside  a  Settlement, 
which  had  been  obtained  from  him  by  the  Defendant,  before  the  issuing  out  of  the 
Commission  of  Lunacy  ;  but  subsequent  to  the  Time,  wherein  by  the  Commission 
he  was  found  to  have  been  a  Lunatick  ;  and  the  Bill  charged  several  Acts  of  Insanity 
and  Distraction,  previous  to  the  making  of  the  Settlement,  and  the  Issuing  out  of  the 
Commission  ;  and  charged  likewise  that  the  Commission  of  Lunacy  was  still  in  Force. 
To  this  Bill  the  Defendants  demurred,  for  that  'twas  against  a  known  Maxim  of  Law, 
that  any  Person  should  be  admitted  to  stultify  himself,  because,  during  the  Continu- 
ance of  the  Lunacy,  he  cannot  be  supposed  to  know  what  he  did  :  But  my  Lord  Chan- 
cellor over-ruled  the  Demurrer,  and  said,  that  Rule  was  to  be  understood  of  Acts  done 
by  the  Lunatick  to  the  Prejudice  of  others,  that  he  should  not  be  admitted  to  excuse 
himself  on  Pretence  of  Lunacy ;  but  not  as  to  Acts  done  by  him  to  the  Prejudice  of 
himself ;  besides,  here  the  Committee  is  likewise  Plaintiff,  and  the  several  Charges  of 
Lunacy  are  by  him,  in  Behalf  of  the  Lunatick  ;  and  it  has  been  always  held,  that  the 
Defendant  must  answer  in  that  Case  ;  and  so  he  was  ordered  to  do  here,  though  the 
Settlement  was  not  unreasonable  in  itself,  being  only  to  limit  the  Estate  in  Question 
to  the  Defendants,  the  Uncles,  in  case  of  Failure  of  Issue  Male  of  the  Lunatick,  with 
Power  for  the  Lunatick  to  charge  the  same  with  considerable  Portions  for  his  three 
Daughters,  and  a  Power  of  Revocation.  Mich.  1729,  Eidler  and  Ridler,  at  my  Lord 
Chancellor's. 


[280]  CAP.  XXXIV. 
Infant. 


(A)  Infants,  how  far  favoured  in  Equity. 

(B)  How  far  bound  in  Equity,  or  less  favoured  than  at  LaW; 
(G)  What  Acts  of  Infants  are  good,  void,  or  voidable. 

(A)  Infants,  how  far  favoured  in  Equity. 

1.  If  a  Man  intrudes  upon, an  Infant,  he  shall  receive  the  Profits  but  as  Guardian, 
and  the  Infant  shall  have  an  Account  against  him  in  Chancery,  as  Guardian.  Vide 
Newburgh  v.  Bickerstaffe,  Vern.  295,  296. 

(The  Interest  of  Infants  is  so  far  regarded  and  taken  care  of  in  this  Court,  that  no 
Decree  shall  be  made  against  an  Infant,  without  having  a  Day  given  him,  to  shew 
Cause,  after  he  comes  of  Age  :  an  Infant  may  by  Frochein  Amy  call  his  Guai-dian  to 
an  Account,  even  during  his  Minority  :  If  a  Stranger  enters  and  receives  the  Profits 
of  an  Infant's  Estate,  he  shall,  in  Consideration  of  this  Court,  be  looked  upon  as  a 
Trustee  for  the  Infant.  Per  Lord  Ch.  in  his  Argument  of  the  Case  of  Lord  Falkland 
and  Bertie,  2  Vern.  .342,  this  Court  will  decree  building  Leases  for  sixty  Years,  of 
Infants'  Estates,  when  it  appears  to  be  for  their  Good.     2  Vern.  225.) 

*  2.  If  a  Man,  during  a  Person's  Infancy,  receives  the  Profits  of  an  Infant's  Estate, 
and  continues  to  do  so  for  several  Years  after  the  Infant  comes  of  Age,  before  any 
Entry  is  made  on  him  ;  yet  he  shall  account  for  the  Profits  throughout,  and  not  during 
the  Infancy  only.    Decreed  Pasch.  1 699,  Yallop  and  Holuorthy. 

(S.  0.  ante  [1  Eq.  Ca.  Abr.],  7.) 
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;?.  An  Infant  cannot  bo  foroclosed,  without  a  Day  to  shew  Cause  after  he  comes  of 
Age  ;  but  tlie  proper  Wav  in  suc-1i  a  Case  is  to  decree  the  Lands  to  be  sold  to  pay  tlie 
Debts,  and  that  will  bind  the  Infant  ;  per  Cur.'  Booth  and  Rich,  1  Vern.  295.  But 
if  tliere  be  a  Mortgage,  and  it  depends  iij)on  a  disputable  Title,  so  that  no  Money  can 
be  had  by  an  Assignment  of  it  over.  Equity  will  not  decree  an  Infant  to  be  foreclosed 
till  he  conies  of  Age.     [Sayle  v.  Freeland.l  2  Venl.  351. 

4.  If  Lands  are  devised  to  be  sold  for  Payment  of  Debts,  the  Lands  may  be  decreed 
to  be  sold  without  giving  the  Heir,  who  is  an  Infant,  a  Day  to  shew  Cause,  when  he 
comes  of  Age,  for  nothing  descends  to  him  ;  but  if  he  is  decreed  to  join  in  the  Sale, 
he  [281]  must  have  a  Day  after  he  comes  of  Age.  Decreed  on  a  Bill  of  Review,  Hil. 
1701,  Cvoke  and  Parsons,  2  Vern.  429.     (Free,  in  Chan.  184,  S.  C.  and  P.) 

5.  If  an  Infant  puts  in  an  Answer  by  Guardian,  and  there  is  a  Decree  against  him, 
without  any  Day  given  him  to  shew  Cause,  such  Answer  shall  not  be  read,  or  admitted 
as  Evidence  against  liim  when  he  comes  of  Age  ;  but  if  a  superannuated  Defendant 
puts  in  an  Answer  by  his  Guardian,  it  shall  be  read  against  him  at  any  Time  after  ; 
for  he  is  supposed  to  grow  worse,  and  is  not  to  liave  a  Day  to  shew  Cause.  Fer  Lord 
Keeper,  Trin.  1704,  Sir  Richard  Leving  and  Lady  Caverly.  [Free,  in  Chan.  229,  S.  G. 
accord.'') 

6.  If  A.  devises  Lands  to  Trustees  until  Debts  paid,  and  then  to  an  Infant  and 
his  Heirs,  and  J.  S.  enters  and  levies  a  Fine,  and  five  Years  pass,  and  the  Infant,  when 
of  Age,  brings  an  Ejectment,  but  is  barred,  because  the  Trustees  should  have  entered  ; 
yet  Equity  will  relieve,  and  not  suflfer  an  Infant  to  be  barred  by  the  Laches  of  tlie 
Trustees,  nor  to  be  barred  of  a  Trust  Estate  during  his  Infancy  ;  and  the  Infant,  in  this 
Case,  shall  recover  the  mean  Profits.  Decreed  Alich.  1G99,  Allen  and  Sayer,  2  Vern. 
368.     (S.  C.  ante  [1  Eq.  Ca.  Abr.].  258.) 

7.  A  Court  of  Equity  may.  by  the  Approbation  of  an  Infant's  Relations,  allot  the 
Infant  Maintenance  out  of  a  Trust  Estate,  though  there  be  no  Provision  in  the  Trust 
for  that  Purpose:  and  this  is  founded  on  natural  Equity.  Trin.  1(391,  Englefield 
and  Englefield,  2  Vern.  23(). 

(B)  Infants,  how  far  bound  in  Equity,  or  less  favoured  than  at  Law. 

1.  Infants  have  been  obliged  to  answer  in  Equity,  when  the  Parol  should  have 
demurred  at  Law.     Toth.  108. 

2.  A  Sequestration  may  issue  against  an  Infant.     [Anonymous,]  2  Chan.  Ca.  1G3. 

3.  Infants  may  be  foreclosed  of  the  Equity  of  Redemption.  Vide  2  Vent.  350. 
Vide  [Booth  V.  Rich]  1  Vern.  295,  not  without  a  Day  to  shew  Cause  after  coming  of 
Age. 

4.  If  an  Ancestor  dies  indebted  by  Bond,  in  which  the  Heir  is  expressly  bound, 
and  leaves  no  Personal  Assets,  and  the  Lands  descend  on  an  Infant  Heir,  whether 
Equity  will,  during  the  Minority  of  the  Heir,  decree  Satisfaction,  Qucere  ;  <&  vide  Creed 
v.  Covile,  1  Vern.  172,  where  it  is  said,  that  Infants  may  be  sued  in  Equity,  and  that 
there  is  no  Precedent,  that  the  Parol  should  demur  ;  and  [March  v.  Bennett]  1  Vern. 
428,  wJiere  the  Master  of  the  Rolls  said,  that  he  tliought  such  a  Decree  reasonable  ; 
but  the  Reporter  adds  a  Dubitatur  to  it. 

5.  If  one  gives  her  Son  other  Lands  in  Lieu  of  L;xnds  intailed,  and  by  her  Will 
gives  her  intailed  Lands  to  her  Daughter,  and  takes  a  Bond  from  her  Son  to  permit 
her  Daughter  to  enjoy  the  intailed  Lands,  and  the  Son  dies,  leaving  an  Infant  Son, 
who  being  in  Pos.session  of  the  Lands  that  came  in  Recompence,  brings  an  Ejectment 
for  the  intailed  Lands  ;  but  by  Reason  of  the  Infancy  of  the  Grandson,  the  Bond  cannot 
be  sued  :  if  the  Daughter  brings  a  Bill,  she  shall  by  Decree  be  quieted  in  Possession 
of  the  intailed  [282]  Lands,  until  six  Months  after  the  Infant  comes. of  Age,  and  then 
the  Infant  may  shew  Cause.     Trin.  1691,  Thomas  and  Gyles,  2  Vern.  232. 

6.  If  Lands  are  given  by  Will  to  a  Woman  and  the  Heirs  of  her  Body,  and  it  is 
declared,  that  if  she  left  no  Sons,  and  only  two  Daughters,  the  eldest  shovdd  pay  the 
youngest  £300  and  have  the  whole  Estate  ;  if  there  are  two  Daughters  only,  and  the 
£300  is  not  paid,  and  the  younger  brings  a  Bill  for  an  Account  of  Profits,  and  for  Posses- 
sion of  Half  the  Estate  ;  the  Court  will  decree  the  eldest  Sister,  though  an  Infant,  to 
pay  the  £300  in  six  Months,  with  Interest  from  the  Mother's  Death,  or  in  default,  to 
account  for  Profits  of  a  Moiety,  and  the  Moiety  to  be  set  out  by  Commissioners,  and 
to  be  held  and  enjoyed  by  the  younger  Sister ;  but  the  elder,  being  an  Infant,  must 
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Iiave  a  Bay  to  shew  Cause  when  .she  comes  of  Age.     Hil.  1 V04,  Cluvdr>i  and  Bai/nard 

2  Vern.  479. 

7.  An  Infant  shall  be  bound  by  Conditions  in  Fact,  and  such  Conditions  as  he  can 
perform,  in  Equity  as  well  a.s  in  Law.  Vide  Fry  and  Porter's  Ca.se,  1  Mod.  300  •  2 
Vern.  343. 

(An  Infant  is  bound  by  all  Conditions,  Charges  and  Penalties  in  an  original  Con- 
veyance, whether  he  comes  to  the  Estate  by  (Jrant  or  Descent.     1  Jnst.  233  b.) 

8.  A.  gave  Lottery-Tickets  amongst  her  Servants,  on  Condition,  that  if  any  of 
them  came  up  a  Prize  of  £20  or  more,  they  should  give  one  Half  to  her  Daughter  ; 
the  Ticket  given  the  Foot-Boy,  who  was  an  Infant,  came  up  £1000  Prize  ;  and  it  was 
held,  that  the  Daughter  was  well  intitled  to  a  Moiety ;  for  a  Gift  to  an  Infant,  on 
Condition,  binds  him  as  well  as  another  Person.  Trin.  170G,  Scot  and  Houghton, 
2  Vern.  560.     (Cujus  est  dare,  ejus  est  disponere.) 

(C)  Wh.\t  Acts  f*  I\fa\ts  .\re  good,  voir,  or  void.\bi.e. 

1.  If  an  Infant  sells  Lands  for  Money,  and  purchases  other  Lands  with  the  Money  ; 
yet  this  Sale  made  by  the  Infant  shall  not  be  helped  in  Chancery,  because  the  Person 
of  the  Infant  is  disabled  by  a  Maxim  in  Law.  IG  .lac.  1  [1018-19],  per  Lord  Chancellor, 
Dodderidge  and  Hutton,  1  Rol.  Abr.  37(5. 

2.  But  if  an  Infant  makes  an  Agreement,  and  receives  Interest  under  it  after  he 
comes  of  full  Age,  such  Agreement  shall  be  decreed  against  him.  Hil.  1682,  Franklin 
and  Thornehury,  1  Vern.  132. 

3.  So  if  an  Infant  makes  an  Exchange  of  Lands,  and  continues  in  Possession  after 
he  comes  of  Age,  he  shall  be  bound  by  it.  [Cecil  v.  Salisbury,]  2  Vern.  225,  per 
Curiam. 

4.  If  A.  an  Infant,  desires  that  Lands  subject  to  a  Trust  for  Payment  of  younger 
Children's  Portions  might  not  be  sold,  and  offers  by  his  Answer  to  settle  other  Lands 
for  raising  the  Portions ;  A.  shall  be  bound  by  the  Offer  made  by  him  in  his  Answer, 
if  the  other  Side  are  thereby  delayed,  and  if  the  Infant  A.  does  not  immediately  after 
his  coming  of  Age  apply  to  the  Court  in  order  to  retract  his  Offer,  and  amend  his 
Answer.     Decreed.  Cecil  and  The  Earl  of  Salisbury,  2  Vern.  224. 

5.  If  an  Infant  borrows  a  Sum  of  Money,  for  which  he  gives  a  Bond,  and  devises 
his  Personal  Estate  (being  of  sufficient  Capacity)  [283]  for  the  Payment  of  his  Debts, 
particularly  those  he  had  set  his  Hand  to,  this  Bond-Debt  shall  be  paid.  Decreed 
1G51,  Hampson  and  Lady  Sydenham.  Net.  Chan.  Rep.  55. 

6.  If  an  Infant  Executor  assents  to  a  Legacy,  such  Assent  shall  be  good,  if  there 
are  sufficient  Assets  besides  to  pay  Debts  ;  secus  not.  [Chamberlain  v.  Chamberlain,] 
Per  Lord  Keeper  Finch,  1  Chan.  Ca.  256. 

(An  Infant  Executor,  before  seventeen  Years  of  Age,  cannot  bind  himself  by  his 
Assent  to  a  Legacy.     5  Eep.  29;  Cro.  Eliz.  719.) 

7.  An  Infant  may  administer  at  seventeen,  but  cannot  commit  a  Devastavit  till 
he  is  of  full  Age.     [\Vhitmore  v.  Weld,]  Per  North,  IjOrd  Keeper,  1  Vern.  328. 

WTiere  an  Infant  is  made  Executor,  Administration  must  be  granted  cum  Tesla- 
mento  annexo  to  his  Guardian,  or  next  Friend,  durante  Minoritate  ;  but  the  Admin- 
istration ceases  when  the  Infant  is  seventeen  Years  of  Age  :  so  if  an  Infant  Executrix, 
before  seventeen  Years  of  Age,  taketh  a  Husband  of  full  Age,  the  Administration 
presently  ceaseth.  5  Rep.  29:  6  Eep.  67;  2  Inst.  398.  But  if  an  Infant  is  intitled 
to  an  Administration  of  the  Goods  of  an  Intestate,  Administration  shall  be  granted 
to  another  till  he  is  twenty-one  ;  because  a  Minor  cannot  enter  into  a  Bond,  with 
Sureties,  to  administer  faithfully,  as  required  by  the  22  <{•  23  Car.  2. 

8.  An  Infant  Female  may  make  a  Will,  and  dispose  of  her  Personal  Estate  at  twelve; 
an  Infant  Male  at  seventeen,  or  at  fifteen,  if  proved  to  be  of  Discretion  ;  agreed  in  the 
Case  of  Bishop  and  Sharp,  2  Vern.  469,  by  the  Civil  Law  at  fourteen  ;  and  this  Age 
is  now  admitted  of  in  Chancery. 

9.  An  Infant  may  be  a  Trustee.     [Scot  v.  Haughton.]  2  Vern.  561. 

(And  by  the  7  Ann.  cap.  19,  Infants  seised  or  possessed  of  Estates  in  Fee,  in  Trust, 
or  in  Mortgage,  are  enabled  to  make  Conveyances  of  such  Estates.) 

*  10.  In  this  Case  it  was  urged,  that  by  the  Custom  of  Merchants,  Infants  were 
compellable  to  account  as  Factors ;  but  the  Court  held,  that  though  an  Infant  may 
be  an  Executor,  and  shall  be  charged,  because  the  Law  enables  him  ;  and  may  also  be 
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charged  in  Trover,  because  a  Tort ;  yet  neitlier  on  a  Contract,  nor  as  BailiU',  nor  for 
Goods  to  carr}'  on  a  Trade,  can  he  be  charged  ;  and  therefore  when  they  are  made 
Factors,  Security  ought  to  be  taken  from  tlieir  Friends,  for  their  accounting.  Trin. 
1700,  Smallij  and  Smally.     {S.  C.  ante  [1  Eq.  t'a.  Abr.],  G.) 

11.  A.  had  married  an  Heiress,  wlio  was  but  eighteen  Years  of  Age,  and  slie  being 
with  Child,  A.  petitioned  tlie  King,  that  he  would  be  pleased  by  Privy  Seal  to  direct 
his  Justices  of  the  Common  Pleas  to  take  a  Fine  or  Common  Recovery,  so  that  the 
Petitioner  may  be  sure  of  an  Estate  for  Life  in  the  Premisses.  The  King  in  Answer 
said,  that  he  was  satisfied  of  the  Petitioner's  IMerit,  but  referred  it  to  the  Lord  Chan- 
cellor, to  report  what  was  fitting  to  be  done  therein ;  who,  upon  hearing  Counsel, 
declared  he  thought  the  Petition  reasonable,  and  that  he  would  report  the  same  to 
the  King  accordingly.  Sir  Humphry  MackwortJis,  Case,  1  Vern.  461.  Note  :  Serj. 
Maynard  observed,  that  tlie  Petition  was  inartificially  drawn,  in  praying,  that  a  Fine 
or  Common  Recovery  may  be  taken,  for  that  a  Fine  cannot  be  taken  from  an  Infant, 
but  a  Recovery  may,  by  the  King's  special  Direction. 

(An  Infant,  either  by  himself,  or  Guardian,  cannot  suffer  a  Common  Recovery  ; 
but  if  he  obtains  a  Privy  Seal  for  that  Purpose,  he  may  sufler  a  Recovery.  10  Re'p. 
43.  Where  such  Recoveries  have  been,  vide  H oh.  199;  Cro.  Car.  307;  1  Rol.  Ahr. 
731.  And  vide  2  Salk.  567,  where  J.  S.  being  of  the  Age  of  nineteen  Years,  his  sister, 
who  was  the  next  in  Remainder,  and  also  his  Heir,  married  one  of  his  Footmen,  and 
he  petitioned  the  King  for  Leave  to  suffer  a  Common  Recovery,  who  referred  it  to  the 
Judges  of  the  Common  Pleas,  before  whom  several  Precedents  of  Recoveries  suffered 
by  Infants  upon  Privy  Seals,  were  cited  ;  but  the  Judges  having  observed,  that  seven 
of  the  Petitions  were  by  Fathers,  upon  the  Marriage  of  their  Sons,  and  an  equal  Recom- 
pence  given,  and  that  here  was  neither  Father  nor  Marriage  in  the  Case,  they  disallowed 
it,  and  said,  that  this  Matter  had  been  carried  too  far  already.) 


[284]  CAP.  XXXV. 
Injunction. 

(A)  Injunctions,  in  what  Cases,  and  when  to  be  granted. 

(B)  What  shall  be  a  Breach  thereof. 

(A)  Injunctions,  in  what  Cases,  and  when  to  be  granted. 

1.  A  Trustee  having  contracted  to  sell  an  Estate  to  one  Person,  and  the  Cestui 
que  Trust  having  actually  sold  it  to  another,  who  moved  for  an  Injunction  to  quiet 
him  in  the  Possession,  being  disturbed  by  the  Trustee  ;  it  was  held  by  my  Lord  Keeper 
that  an  Injunction  for  quieting  the  Possession,  is  only  grantable  where  the  Plaintifl' 
has  been  in  Posses.sion  for  the  Space  of  three  Years  before  the  Bill  exhibited,  upon  a 
Title  yet  undetermined  ;  or  in  case  the  Cause  hath  been  heard,  and  Judgment  passed 
upon  the  Merits  of  the  Cause  by  the  Court.     Lady  Poines's  Case,  1  Vern.  156. 

(Injunctions  to  stay  Waste,  vide  Title  Waste ;  Injunctions  to  stay  Proceedings  at 
Law,  vide  Title  Courts,  and  their  Jurisdiction.  That  Chancery  will  not  grant  an 
Injunction,  unless  a  Right  appears,  vide  1  Vern.  127  ;  2  Chan.  Ca.  165  ;  1  Ver.n.  276, 
120;  will  grant  a  perpetual  Injunction,  vide  2  Chan.  Ca.  80;  1  Chan.  Ca.  75; 
2  Chan.  Ca.  165.) 

The  Lessee  of  an  antient  Mill  on  the  River  R.  filed  his  Bill,  praying  to  be  quieted 
by  Injunction  in  the  Possession  of  his  Mill,  and  that  the  Defendant  might  he  decreed 
to  pull  doicn  several  Works  erected  by  him,  to  the  Obstruction  of  the  Plaintiff's  Enjoy- 
ment, and  he  restrained  f>y  Injunction  from-  building  other  Works,  &c.  Upon  a  De- 
murrer for  that  Plaintiff  ought  to  have  established,  at  Lau\  his  Right  in  the  Premisses, 
before  he  required  the  Aid  of  this  Court;  Lord  Thurlow,  Chan.,  said,  I  take  it  to  be  a 
Head  of  Equity  to  interpose,  by  Way  of  Injunction,  trhen  a  Party  is  erecting  nero  Works 
upon  an  old  Possession,  but,  that  when  the  Works  have  been  permitted  to  remain  Three 
Years,  it  is  considered  as  such  a  Laches  as  to  preclude  the  Party  from  having  Relief 
here,  without  going  first  to  Imv.     In  this  Case  it  has  been  pit  upon  this  Ground,  that 
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it  is  within  the  Equity  of  this  Court  to  take  ex  ab  origine  a  Question  ichether  a  Right 
is  violated  or  not.  It  struck  me  immediately  from  a  general  Recollection  of  the  Cases, 
that  the  Court  has  exercised  no  such  Jurisdiction.  And  he  accordingly  allowed  the 
Demurrer.    Weller  v.  Smeaton,  [1]  Bio.  Chan.  Ca.  572. 

2.  If  a  Person  is  sued  at  Law  for  irregularly  serving  the  Process  of  this  Court,  an 
Injunction  will  be  granted  to  stay  the  Proceedings  at  Law,  for  the  Irregularity  is  only 
[lunishable  in  tliis  Court.    Baily  v.  Devereux,  1  Vern.  269. 

3.  An  Injunction  is  never  to  be  granted  before  a  Bill  filed.  4  Inst.  92,  vide  [Lady 
I'oines's  Case]  1  Vern.  156,  where  it  is  said,  that  the  Defendant  cannot  have  an  Injunc- 
tion, because  he  has  no  Bill  filed. 

4.  But  where  a  Mortgagee  brought  a  Bill  to  foreclose,  and  pending  the  Suit,  an 
Advowson  appendant  to  the  mortgaged  Manor  became  void ;  and  the  Mortgagee 
being  hindered  from  presenting,  brought  his  Quare  Impedit ;  the  Court  granted  an 
Injunction  on  the  Application  of  the  Mortgagor,  who  was  ready  and  offered  to  pay  the 
Principal,  Interests  and  Costs,  though  he  had  no  Bill  filed.  [Amhurst  v.  Dawling,]  2 
Vern.  401. 

[285]  *  5.  So  where  a  Cause  abated  by  the  Death  of  the  Lady  Gerrard,  and  the 
Defendant  was  her  Executor,  who  being  served  ^rith  a  Copy  of  the  Bill  of  Revivor,  and 
my  Lord  Keeper's  Letter,  would  not  appear,  being  in  Privilege  ;  upon  Motion  an  In- 
junction was  granted,  though  the  Cause  was  not  re\'ived ;  and  the  Case  of  Armstrong 
and  Jackson  was  cited,  where,  before  a  Demurrer  determined,  the  Plaintiff  had  an 
Injunction  on  Motion.  Trin.  1700,  The  Duke  of  Hamilton  and  The  Earl  of  Maccles- 
field. 

*  6.  So  where  the  Lord  Wharton  had  an  Injunction  to  quiet  him  in  the  Possession 
of  the  Mines  in  Question  ;  and  upon  Hearing  of  the  Cause,  an  Issue  was  directed,  to  try 
whether  the  Mines  in  Question  were  within  the  Plaintiff's  or  Defendants'  Manor ;  the 
Issue  was  tried  at  Bar,  and  found  for  the  Plaintiff  ;  then  the  Plaintiff  died,  and  a  Bill 
of  Revivor  was  brought ;  and  before  the  Time  for  answering  was  out,  or  the  Cause 
revived,  the  Plaintiffs  moved  for  an  Injunction  to  stay  the  Lord  Wharton's  working 
the  Mines,  having  Affida-vits,  that  since  the  Verdict  against  him,  he  had  trebled  the 
Number  of  Workmen,  and  between  that  and  Candlemas  wotdd  work  out  the  Mines  ; 
an  Injunction  was  granted,  though  the  Cause  was  not  revived.  Mich.  1702,  Bobinsffii 
and  Lord  Wharton. 

(B)  What  shall  be  a  Breach  thereof. 

1.  If  there  be  a  Suit  in  Equity  concerning  Title  to  a  Close,  and  thereupon  an  Order 
is  made,  that  the  Defendant  sluill  suffer  the  Plaintiff  to  enjoy  the  Close,  till,  <&c.,  and 
notwithstanding  the  Defendant,  upon  a  Title  of  Common,  puts  in  his  Cattle  ;  this  i^s 
no  Breach  of  the  Injunction,  for  the  Common  was  not  in  question  by  the  Bill.  UH. 
8  Jac.  1,  BenVs,  Case,  Lane,  96. 

2.  In  this  Case,  the  Question  was,  whether  the  Plaintiff  was  intitled  to  Relief  for 
mesne  Profits  received  by  the  Defendant  whilst  a  Cause  was  pending  in  this  Court^; 
and  the  Defendants  had  an  Injunction  :  and  my  Lord  Keeper  held  he  wasnot  intitled, 
but  from  the  Time  of  Entry  ;  for  if  the  Plaintiff  entered,  he  might  recover  at  Law, 
and  the  Injunction  did  not  prevent  his  Entry.  Mich.  1705,  Tilly  &  Ux  and  Brulger 
&al\2  yern.  519. 


[286]  CAP.  XXXVI. 

Interest  Money. 

(.\)  What  Debt  shall  carry  Interest,  and  from  what  Time. 
(B)  Where  there  may  be  Interest  upon  Interest, 
(t!)  Wliere  the  Interest  mav  exceed  the  Penalt_\'. 

(D)  How  Debts,  contracted  before  the  Statutes  that  restrain  Usury,  shall  carry  Interest. 

(E)  What  Interest  a  Debt  contracted  in  a  Foreign  Country  shall  carry  here. 


1. 

such 


(A)  What  Debt  sil\ll  carry  Interest,  and  from  what  Ti.mi:. 

If  A.  gives  a  Legacy  to  his  Grandaughter  an  Infant,  to  be  paid  at  such  Time,  and 
W  Manner  as  his  Wife,  who  was  his  Executrix,  should  think  fit  and  best  for  his 
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Granddaughter  ;  and  the  Executrix  lives  near  twenty  Years,  and  dies  without  paying 
the  Legacy  ;  the  Legacy  shall  be  paid  with  Interest  from  the  Death  of  A.  though  there 
was  no  Demand  made  of  it  in  the  Life  of  the  Executrix.  Decreed  Trin.  1G87,  Church- 
kill  and  Lady  Speake,  1  Vern.  251.  A  Legacy  payable  at  a  certain  Day,  shall  carry 
Interest  from  that  Day.  Vide  in  Palmer  v.  Trevor,  1  Vern.  262,  but  Qucere,  whetlicr 
there  must  not  be  a  Demand  ;  for, 

2.  Where  a  Legacy  was  devised  to  J.  S.  to  be  paid  at  a  certain  Time,  yet  it  was  held, 
per  Lord  Keeper,  that  it  should  not  carry  Interest,  but  from  the  Time  of  a  Demand 
made;  though  otherwise  of  a  Debt.  Pasch.  1101,  Joliff  und  Crew.  And  «'(/e  [Smell 
V.  Dee]  2  Salk.  415,  where  it  was  held  per  Coicper,  Lord  Chancellor,  that  in  case  of  a 
Person  of  full  Age,  he  shall  not  have  Interest  but  from  tlie  Time  of  Demand  ;  secus  of 
an  Infant,  lieeause  Laches  shall  not  be  imputed  to  him.    (Prec.  in  Chan.  101,  8.  C.  and  P.) 

3.  If  a  Mortgage  is  forfeited,  and  the  Mortgagor  meets  the  Mortgagee,  and  says  to 
liim,  /  have  Money  now,  I  icill  come  and  redeem  the  Mortgage  ;  and  the  Mortgagee 
replies,  that  he  would  hold  the  mortgaged  Premisses  as  long  as  he  could,  and  when  he 
could  hold  [287]  them  no  longer,  let  the  Devil  talce  them  if  he  would.  And  afterwards  the 
Mortgagor  goes  to  the  Mortgagee's  House  with  Money,  more  than  sufficient  to  redeem 
the  Mortgage,  and  tenders  it  there  ;  but  it  does  not  appear,  that  the  Tender  was  to 
the  Mortgagee,  or  that  he  was  within  ;  yet  a  Redemption  will  be  decreed,  and  the 
Mortgagee  shall  have  no  Interest  from  the  Time  of  the  Tender,  because  of  his  Wilful- 
ness. Decreed  Mich.  15  Car.  2,  Manning  and  Burges,  1  Chan.  Ca.  29,  and  a  like 
Case  said  to  be  Peckham  and  Legay,  about  a  Year  before.     (2  Freem.  174,  accord'.) 

But  for  this  vule  Title  Mortgages,  Letter  (D)  [1  Eq.  Ca.  Abr.  317J. 

(B)  Where  there  m.^vy  be  Interist  upon  Interest. 

*  1.  J.  S.  mortgaged  liis  Estate  to  the  Plaintiff,  and  died,  leaving  the  Defendant 
liis  Daughter  and  Heir,  who  was  an  Infant,  and  had  notliing  to  subsist  on  but  the 
Rents  of  the  mortgaged  Estate  ;  and  the  Interest  being  suffered  to  run  in  Arrcar  three 
Years  and  a  Half,  the  Plaintiff  grew  uneasy  at  it,  and  threatened  to  enter  on  the  Estate, 
unless  his  Interest  might  be  made  Principal  ;  upon  wliieh  the  Defendant's  Mother,  with 
the  Privity  of  her  nearest  Relations,  stated  the  Account,  and  the  Defendant  herself 
(who  was  then  near  of  Age)  signed  it ;  and  the  Account  being  admitted  to  be  fair,  it 
was  held  by  my  Lord  Chancellor,  that  though  regularly  Interest  shall  not  carry  Interest, 
yet  that  in  some  Cases  and  some  Circumstances  it  would  be  Injustice  if  Interest  should 
not  be  made  Principal ;  and  the  rather  in  this  Case,  becaiLse  it  was  for  the  Infant's 
Benefit,  who,  without  this  Agreement,  would  have  been  destitute  of  Subsistence. 
Decreed  Pasch.  1(599.  Tfie  Earl  of  Cliesterfield  and  Lady  Cromuell,  and  affirmed  by 
my  Lord  Keeper  Wright,  Mich.  1 701. 

[Mews'  Dig.  Mortgage,  C,  4,  a.     See  Cottrell  v.  Finney,  1874,  L.  R.  9  Ch.  548.] 

2.  If  a  Mortgagee  assigns  over  the  Mortgage,  all  the  Monej'  due  to  the  Mortgagee 
for  Principal  and  Interest  being  paid  by  the  Assignee,  the  Interest  shall  be  accoimted 
Principal  in  the  Hands  of  the  Assignee,  but  the  AccoiuU  between  him  and  the  Mort- 
gagee shall  not  include  the  Mortgagor  ;  neither  shall  the  Inteiest  be  accoiuited  Princi- 
pal, tmless  there  was  a  fair  and  actual  Assignment,  and  the  Money  really  paid.  Pasch. 
17  Car.  2,  Smith  and  Pemljerton,  1  Chan.  Ca.  67;  vide  [Anonymtjusj  1  (  han.  Ca.  258, 
S.  P.  per  Lord  Keeper,  and  by  him  said  to  be  the  constant  Rule  in  Equity  ;  and  that 
there  was  not  a  Case  to  contradict  it,  except  that  of  Porter  and  Hohart  in  Lord  Shafts- 
hury's  Time;  vide  [Macclesfield  v.  Fitton]  1  Vern.  168,  169,  S.  P.,  where  my  Lord 
Keeper  said,  that  he  thought  it  reasonable  that  the  Interest  should  carry  Interest  with 
Respect  to  an  Assignee  ;  and  that  though  it  was  resolved  otherwise  in  the  House  of 
Lords,  in  the  Case  of  Porter  and  Hohart  :  yet  it  was  on  account  of  the  particular  Hard- 
ships which  attended  that  Case  in  all  its  Circumstances. 

3.  If  A.  mortgages  for  £450,  payable  at  the  End  of  five  Years,  with  Interest  at  £5 
per  Cent,  in  the  mean  Time ;  and  about  two  Months  before  the  End  of  the  five  Years, 
the  Mortgagee  assigns  over  the  Mortgage  for  £56()  being  the  Principal  and  Interest 
then  due;  the  £560  shall  carry  Interest,  though  the  five  Years  were  not  elapsed,  the 
Mortgage  being  forfeited  by  the  Non-payment  of  Interest.  Decreed  Hil.  1690,  Glad- 
man  and  Henrhman,  2  Vern.  135;  fu/e  [Anonymous]  [288]  1  Chan.  Ca.  258,  where  it 
was  declared  by  my  Lord  Chancellor,  that  it  should  be  a  Rule,  that  a  Mortgagee 
(the  Mortgage  being  forfeited)  should  have  Interest  for  Interest ;  but  Q. 
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(C)  Where  the  Interist  may  exceed  the  Penalty. 

1.  If  one  by  Will  or  Deed  subject  his  Lands  for  the  Payment  of  his  Debts,  and  tliere 
is  a  Debt  due  by  Bond,  the  Interest  of  which  hath  out-run  the  Penalty,  yet  it  shall 
not  carry  Interest  beyond  the  Penalty ;  for  the  Design  of  subjecting  the  Lands  was 
not  to  increase  the  Debt,  but  to  give  a  farther  Security  ;  but  ii  the  De^see  or  Trustee 
neglects  to  pay  in  a  reasonable  Time,  he  shall,  after  such  Neglect,  pay  Interest  Beyond 
the  Penalty;  per  Coivper,  Lord  Chancellor  [Anonymous],  I  Salk.  154. 

(Though  it  be  the  regular  Practice  in  Equity,  as  well  as  at  Law,  that  an  Obhgor  should 
not  pay  more  than  the  Penalty  of  the  Bond,  the  Obligee  having  chosen  his  own  Security, 
and  made  himself  Judge.  Vide  1  Vern.  ,342  ;  2  Vern.  509.  {Note  :  to  this  Case  the 
Reporter  makes  a  Quaere.)  Yet  the  Court  of  Equity  will  sometimes  extend  the  Debt 
beyond  the  Penalty ;  as  where  the  Obligee  has  been  delayed  by  Injunction ;  tide 
1  Vern.  350,  so  if  delayed  by  Privilege  of  Parliament;  ride  Show.  P.  C.  15,  but 
Note  :  a  Diversity  is  often  taken,  where  the  Obligee  and  where  the  Obligor  sues  in 
Equitj-  :  For  in  the  last  Case  the  Court  will  sometimes  upon  relieving  against  the 
Penalty,  decree  Principal  and  Interest,  though  the  Interest  exceed  the  Penalty, 
pursuant  to  that  Rule,  that  He  who  would  hare  Equity  done  him,  must  do  it  to 
others.  And  this  seems  to  be  the  Reason,  why  an  Obhgee  shall  have  Interest  after 
he  has  entered  up  Judgment ;  for  though  in  Strictness,  it  may  be  accounted  his 
own  fault,  why  he  did  not  take  out  Execution  ;  yet  as  by  the  Judgment  he  is  intitled 
to  the  Penalty,  it  does  not  seem  reasonable  that  he  should  be  deprived  of  it,  but  upon 
paying  him  Principal,  and  the  Interest  which  incurred  as  well  before  as  after  the  entring 
up  of  the  Judgment.) 

(D)  How  Debts,  Contr.\cted  before  the  Statutes  that  restrain  Usury, 

SHALL  c.\kry  Interest. 

1.  If  a  Mortgagee  receives  Interest  upon  an  old  Mortgage,  after  the  Rate  of  £8 
per  Cent,  after  such  Time  as  the  Interest  is  reduced  to  £6  per  Cent,  by  the  Statute, 
yet  he  shall  not  be  obliged  to  allow  or  discount  the  £2  per  Cent,  towards  Satisfaction 
of  the  Principal.  Decreed  Trin.  1688,  \\'alker  and  Penrie,  2  Vern.  78;  2  Vern.  145, 
S.  C,  where  upon  a  Bill  of  Review,  Rauiinson  and  Ilutchins,  Lords  Commissioners, 
held  the  Decree  should  be  reversed,  against  Lord  Trevor  ;  but  it  seems  to  be  now  settled, 
that  the  Statute  of  12  Ann.  cap.  Hi,  which  reduces  the  Interest  of  Money  to  £5  per 
Cent,  has  not  a  Retrospect  to  any  Debts  contracted  before,  but  that  they  should  carry 
Interest  according  to  the  Interest  allowed,  or  Agreement  made  at  the  Time  the  Debt 
was  contracted. 

(E)  Wh.\t  Interest  a  Debt  contracted  in  a  Foreicn  Country 

SHALL   CARRY   HERE. 

*  1.  J.  S.  contracted  a  Debt  in  Ireland,  for  which  he  gave  a  Bond,  and  coming 
into  England  he  was  arrested  here  for  the  Debt ;  and  having  brought  a  Bill  for  Relief, 
he  insisted  among  other  Things,  that  he  should  not  be  obliged  to  pay  lri:sh  Interest, 
the  Money  being  now  to  be  paid  here ;  but  the  Court  held  that  he  [289]  nuist  pay 
Irish  Interest,  and  that  in  all  Cases  Interest  must  be  paid  according  to  the  Law  of  the 
Country  where  the  Debt  was  contracted,  and  not  according  to  that  where  the  Debt 
is  sued  for  ;  but  held  it  reasonable,  as  the  Money  was  now  to  be  paid  here,  that  the 
Plaintiff  should  have  an  Allowance  for  the  Return  of  it  out  of  Ireland.  Trin.  1702, 
The  Earl  of  Dungannon  and  Hackett,  and  several  I'reeedents  were  cited  to  this  Purpose, 
as  the  Case  of  Lane  and  Nichols,  in  which  Turkish  Interest  was  allowed  on  a  Contract 
made  there,  though  both  Parties  had  been  long  in  England  ;  so  Indian  Interest  was 
allowed  on  a  Contract  made  there,  Harvey  and  The  East-India  Company;  and  a  Case 
on  the  Earl  of  IkmegaWa  Will,  who  li\-ing  in  England  devised  a  Reut-cliarge  out  of 
his  Estate  in  Ireland  ;  and  it  was  held  that  it  should  be  according  to  the  English  Value, 
the  Will  being  made  here. 

{Vide  Ekim  and  East-India  Company.  Eq.  Ca.  Abr.  Part  2.  p.  533.  S.  P.  decreed. 
Note,  the  Case  of  Harvey  v.  East-India  Company  is  reported  in  2  Vern.  395 ;  2  Eq. 
Ca.  Abr.  281,  but  neither  of  those  Reports  relate  to  this  Point.) 
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2.  If  a  Debt  be  contracted  in  Ireland,  and  a  Bond  given  for  securing  it  in  England, 
it  shall  curry  English  Interest,  Mich.  1700,  L.  Ranelaugh  and  Sir  John  Champant, 
2  Vera.  395,  but  Qacere  of  this  Report ;  for  it  appears,  that  Sir  John  Champant  was 
Deputy- Receiver  to  L.  Ranelavgh,  who  was  Vice- Treasurer  of  Ireland  ;  and  that  he 
had  accepted  and  paid  several  Bills  drawn  on  him  by  my  Lord  from  England,  amount- 
ing to  a  great  deal  more  than  the  Fees  and  Profits  of  his  Place  ;  and  that  my  Lord  sent 
liim  over  a  Bond  for  tlie  Overplus  payable  there ;  and  it  was  held,  that  this  Bond,  on 
a  Suit  here,  should  carry  Irish  Interest. 

*  3.  The  Plaintiff  being  a  Merchant,  had  Sugars  due  to  him  in  Nevis  on  Bond, 
with  Interest  at  £10  per  Cent,  being  the  Common  Interest  of  the  Country;  he  in- 
trusted one  /.  S.  his  Agent  there,  to  receive  those  Sugars,  and  to  return  them  hither. 
J.  S.  receives  the  Sugars,  but  never  returns  them,  but  dies,  leaving  the  Defendant 
his  Executor,  against  whom  the  Plaintiff  brought  his  Bill ;  and  though  it  was  urged, 
that  J.  S.  being  an  Attorney,  should  be  excused  from  Interest,  or  at  most  sliould  only 
pay  the  Interest  this  Country  allows  ;  yet  it  was  held,  that  the  Defendant  should  pay 
£10  per  Cent.  Interest,  and  that  •/.  S.'s  being  only  an  Agent  or  Attorney.'did  not  excuse 
him,  because  he  had  misbehaved  liimself.     Trin.  1701,  Ellis  and  Loyd. 


[290]  CAP.  XXXVII. 

JOINTENANTS   AND   TENANTS   IN   CoMMON.  '. 

(A)  What  sliall  be  a  Jointenancy,  and  not  a  Tenancy  in  Common. 

(B)  What  shall  amount  to  a  Severance  of  the  Jointenancy. 

(A)  What  shall  be  a  Jointenancy,  and  not  a  Tenancy  in  Common. 

1.  If  two  Persons  advance  a  Sum  of  Money  by  Way  of  Mortgage,  and  take  the 
Mortgage  to  themselves  jointly,  and  one  of  them  dies ;  when  the  Money  comes  to  be 
paid,  the  Survivor  shall  not  have  the  Whole,  but  the  Representative  of  him  who  is 
dead  shall  have  a  Proportion.  Decreed  7  Car.  1  [1631-32],  Petty  and  Sty  ward,  1  Chan. 
Rep.  57. 

2.  But  if  two  take  a  Lease  jointly  of  a  Farm,  the  Lease  sliail  survive  ;  but  the  Stock 
on  the  Farm,  though  occupied  jointly,  shall  not  survive ;  neither  shall  a  Stock  used 
in  a  joint  Undertaking  in  the  Way  of  Trade  survive ;  and  therefore  not  necessary 
in  Articles  of  Copartnership  to  provide  against  it;  per  Lord  Keeper,  Ilil.  1683, 
Jeffereijs  and  Small,  1  Vern.  217.  And  per  Lord  Keeper,  where  Survivorship  is  to 
take  place,  is  where  Two  become  interested  by  Way  of  Gift,  or  the  like  (a).  Vide 
[Hayes  v.  Kiugdome]  1  Vern.  33,  [Usher  v.  Ayleward,  ibid.]  361,  whether  if  Two  joint 
Purchasers  pay  Share  and  Share  alike  for  a  Purchase,  and  one  dies,  the  Whole  shall 
survive. 

(a)  Accordingly  it  has  been  decreed,  that  if  A.  devises  the  Residue  of  his  Estate  to  his 
two  Executors,  or  makes  several  Men  Executors,  the  Survivor  shall  carry  all.  2  Chan. 
Ca.  64.  Though  Note,  the  Lord  Chancellor's  Expression,  why  the  Survivor  shall  carry 
all,  because  all  the  Judges  will  have  it  so.     Ibid.  65. 

*  3.  The  Commissioners  of  Sewers  had  sold  and  conveyed  Lands  to  five  Persons 
and  their  Heirs,  who  afterwards,  in  order  to  improve  and  cultivate  these  Lands,  entred 
into  Articles  whereby  they  agreed  to  be  equally  concerned  as  to  Profit  and  Loss,  and 
to  advance  each  of  them  such  a  sum,  to  be  laid  out  in  the  Manurance  and  Improve- 
[291]-ment  of  the  Land ;  and  it  was  held,  that  they  were  Tenants  in  Common,  and 
not  Jointenants,  as  to  the  beneficial  Interest  or  Right  in  these  Lands,  and  that  the 
Survivor  should  not  go  away  with  the  Whole,  for  then  it  might  happen  that  some 
luight  have  paid,  or  laid  out  their  Share  of  the  Money ;  and  others,  who  had  laid  out 
nothing  go  away  with  the  whole  Estate.  Decreed  at  the  Rolls,  Trin.  1729,  Lake  and 
Gibson  :  And  his  Honour  held,  that  where  Two,  or  more,  purchase  Lands,  and  advance 
the  Money  in  equal  Proportions,  and  take  a  Conveyance  to  them  and  their  Heirs,  tliat 
this  is  a  Jointenancy,  that  is,  a  Purchase  by  them  jointly  of  the  Chance  of  Survivorship, 
\yhich  may  happen  to  the  one  of  them  as  well  as  to  the  other  ;  but  where  the  Propor- 
tions of  the  Money  are  not  equal,  and  this  appears  in  the  Deed  itself,  this  makes  them 
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in  the  Nature  of  Partners ;  and  however  tlie  legal  Estate  surwve,  3'et  the  Survivor 
shall  be  considered  but  as  a  Trustee  for  the  others,  in  Proportion  to  the  Sums  advanced 
by  each  of  them.  So  if  Two,  or  more,  make  a  joint  Purchase,  and  afterwards  one  of 
them  lays  out  a  considerable  Sum  of  Money  in  Repairs  or  Improvements,  and  dies, 
tliis  shall  be  a  Lien  on  the  Land,  and  a  Tru.st  for  the  Reprasentative  of  him  who  advanced 
it ;  and  tha^  in  all  other  Cases  of  a  joint  Undertaking  or  Partnership,  either  in  Trade, 
or  any  other  in  Dealing,  they  were  to  be  considered  as  Tenants  in  Common,  or  the 
Survivors  as  Trustees  for  those  who  were  dead. 

4.  If  a  Man  covenants  to  stand  seised  to  the  Use  of  A.  for  Life,  and  after  to  Two, 
equally  to  be  divided,  and  to  their  Heirs  and  Assigns  for  ever,  the  Inheritance  shall  be 
in  Common,  (a)  as  well  as  the  Estate  for  Life ;  and  there  is  no  Difference  where  it  is  to 
Two,  equally  di\'ided,  and  where  to  Two,  equally  to  be  divided.  [Anonymous,]  2  Vent. 
.365,  3GG  ;  vide  [Swayne  v.  Fawkener]  Show.  P.  C.  210,  where  it  is  admitted,  that  there 
is  no  Difference  between  divided  and  to  be  divided  ;  and  that  Distinction  is  now  exploded. 

(a)  Copyhold  Lands  were  surrendered  to  the  Use  of  A.  B.  and  C.  and  their  Heirs, 
equally  to  be  divided  between  them  and  their  Heirs  respectively  ;  and  Gould  and  Turton 
Justic&s  held  it  a  Tenancy  in  Common,  by  Reason  of  the  apparent  Intent  of  the  Parties  ; 
but  Holt,  Ch.  Just.,  held  it  a  Jointenancy.  and  that  the  Word  equally,  imported  no  more 
than  to  have  alike  ;  and  as  to  the  Word  divided,  he  held,  that  did  not  import  a  Tenancy 
in  Common,  for  their  Poissession  must  be  intire,  d;  pro  indiviso ;  to  divide  would  be 
to  destroy  it ;  and  it  is  strange  to  create  an  Estate  from  a  Word  which  implies  only, 
what  would  destroy  it.  Fisher  and  W'igge  (1  Vvill.  Rep.  14,  Hil.  1700,  S.  C.  in  £.  E), 
1  Salk.  391.  But  the  same  Case  being  cited  Mich.  1730,  in  the  Case  of  Stringer  and 
Philipps,  was  said  by  Counsel  to  be  reversed,  according  to  my  Lord  Holt's  Opinion  ;  in 
which  Case  it  was  held  by  the  Master  of  the  Rolls,  that  there  was  a  Difference  between 
Words  which  create  a  Tenancy  in  Common  in  a  Will  and  in  a  Conveyance ;  for  that 
though  the  Words,  equally  to  be  divided,  in  a  Will,  create  a  Tenancy  in  Common  ;  yet 
it  is  not  by  force  of  the  Words  themselves,  but  by  the  Intent  of  the  Testator,  that  there 
should  be  no  Survivorship ;  and  he  said  there  were  but  two  Ways  of  creating  a  Tenancy 
in  Common  by  Conveyance,  viz.  either  by  limiting  it  to  them  expressly  as  Tenants  in 
Common,  or  else,  by  limiting  a  Moiety,  or  a  Third,  or  other  undivided  Part,  to  one ; 
and  the  other  Moiety,  or  Third  to  another,  dc,  for  if  otherwise,  though  the  Words, 
equally  divided,  be  used  ;  yet  they  shall  signify  onlv  an  equal  Division  and  Proportion 
of  the  Profits.     Vide  post,'292,  c.  U. 

5.  If  a  Man  conveys  his  House  and  four  Farms  to  Trustees,  upon  Trust  that  his 
two  Sisters  might  cohabit  in  the  Capital  House,  and  equally  divide  the  Rents  and 
Profits  of  the  four  Farms  betwixt  them,  and  the  Whole  to  the  Survivor  of  them,  this 
shall  be  a  Jointenancy.  Decreed  3Hch.  1694,  Clerk  and  Clerk,  2  Vern.  323,  for 
although  the  Words,  equally  to  be  divided  betv:een  them,  do  some-[292]-times  in  a  Will 
make  a  Tenancv  in  Common  ;  yet  it  is  only  by  Way  of  Construction.  (S.  C.  but  not 
S.  P.  post  [1  Eq.  Ca.  Abr.],  293.)" 

(if  a  Man  de visas  Lands  to  his  two  Sons  and  their  Heirs  for  ever,  and  the  longer  Liver 
of  them,  to  be  equally  divided  between  them  after  his  Wife's  Death  ;  this  shall  be  a 
Tenancy  in  Common  in  the  Sons  ;  adjudged  3  Lev.  373,  by  three  Judges  against  one ; 
and  that  the  latter  Words  being  in  a  Will  shall  controul  the  former.) 

6.  If  A.  devises  Lands  to  Trustees  and  their  Heirs,  in  trust  that  the  Profits  should 
be  equally  divided  between  his  Wife  and  Daughter,  during  the  Wife's  Life  ;  and  after 
her  Death  'he  devises  the  same  to  the  Use  of  liis  Daughter  in  Tail,  with  Remainders 
over,  and  the  Daughter  dies  during  the  Mother's  Life  ;  this  being  a  Tenancy  in  Common 
shall  go  to  the  Administrator  of  the  Daughter,  during  the  Mother's  Life,  and  shall 
not  be  a  resulting  Trust  for  the  Benefit  of  the  Heir.  Decreed  Mich.  1701,  Phillips 
and  Phillips,  2  Vern.  430 ;  vide  [Peiton  v.  Banks]  1  Vern.  65,  where  the  Words,  equally 
to  be  divided,  was  decreed  a  Tenancy  in  Common.  {Prec.  in  Chan.  167,  S.  G.  says,  by 
theOpinion  of  all  the  Judges  of  C'.i?.,  the  Mother  and  Daughter  being  Tenants  in  Common 
during  the  Life  of  the  Mother  ;  at  the  Daughter's  Death  her  Moiety  belongs  to  her 
Executors  or  Administrators,  by  the  Statute  of  Frauds  and  Perjuries.  Ibid.  168; 
1  Will.  Rep.  34,  S.  C.  says,  that  the  Daughter  was  Testator's  Heir  at  Law,  and  that 
the  Master  of  the  Rolls  held  that  the  Mother  and  Daughter  were  Jointenants,  and  that 
all  survived  to  the  Mother.  Afterwards  on  Appeal  Lord  Somers  held,  that  the  Mother 
and  Daughter  were  Tenants  in  Common,  and  that  the  Daughter's  Estate  determining 
by  her  Death,  the  Remainder-man  or  Reversioner  had  a  Right  to  that  Moiety.    After- 
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wards  Wright,  Lord  Keeper,  upon  a  Rehearinp;,  was  of  Opinion,  that  an  Estate  by 
Implication  did  arise  to  the  Mother  in  the  Daughter's  Moiety  after  her  De^ath  ;  hut 
the  Judges  of  C.  B.  (on  a  Reference  to  them)  were  of  Opinion,  that  the  Mother  and 
Daugiiter  were  Tenants  in  Common,  and  that  tlie  Daughter  had  an  Estate  pur  auler 
vie,  which  upon  tlie  Statute  of  Frauds  (which  takes  away  Occupancy)  ought  to  go  to 
the  Daughter's  Administratrix,  viz.  the  Mother,  and  that  the  Daughter  had'no^  an 
Estat«-tail  in  Trust,  for  tliat  Mergers  are  odious  in  Eqvifi/,  and  never  allowed  unless 
for  special  Reasons.     Ibid.  40,  41.) 

7.  J.  S.  devised  a  Term  for  Years,  and  all  lier  Interest  therein,  to  her  two  Daughters, 
they  paying  yearly  to  her  Son  £25  by  quarterly  Payments,  vii.  each  of  them  £12,  lOs. 
yearly,  out  of  the  Rents  of  the  Premisses,  during  his  Life,  if  the  Term  so  long  continued  ; 
and  my  Lord  Cliaucellor  held  it  clearly  to  be  a  Tenancy  in  Common,  the  £25  being 
to  be  paid  by  the  two  Daughters  equally,  in  Moieties.  Mich.  1G85,  Kew  and  House, 
1  Vern.  353."^ 

8.  If  J.  S.  directs  by  Will,  that  £240  shall  be  laid  out  in  the  Purchase  of  Lands, 
and  settled  on  M.  and  the  Heirs  of  her  Body  ;  and  if  she  die  without  Issue,  then  on 
tlie  Cliildren  of  E.  which  she  should  leave  behind  her,  and  M.  dies  without  Issue,  before 
any  Purcliase  had,  and  afterwards  the  Trustees  lay  out  the  Money  in  a  Purchase,  and 
convey  the  Lands  to  the  two  Children  of  E.  and  their  Heirs,  who  hold  it  for  several 
Years,  and  then  one  of  them  dies,  tlie  Survivor  shall  not  have  the  Lands.  Decreed 
Pasch.  1088,  Saunders  and  Browne,  2  Vern.  4(5.  3  Chan.  Rep.  214,  S.  0.  reported 
contrary,  and  there  said,  that  if  the  Money  had  not  been  invested  in  a  Purcliase,  it 
woidd  not  survive.  Vide  [Aston  v.  Smallman]  2  Vern.  556,  where  it  is  held,  that 
Survivorship  must  take  place  as  well  in  Equity  as  at  Law. 

9.  A  Man  having  a  Mortgage  for  Years  makes  his  Will,  and  thereby  devises  all  his 
Personal  Estate,  of  what  Nature  soever,  to  his  Executors,  in  trust  for  the  Payment  of 
liis  Debts,  and  afterwards  devises  the  Residue  and  Overplus  of  his  said  Personal  Estate 
to  his  two  Daughters,  equally  to  be  divided  between  them,  and  dies ;  the  Debts  being 
s;itisfied,  the  Daughters  contract  with  the  Mortgagor  for  the  Purchase  of  the  Equity 
of  Redemption  to  them  and  their  Heirs  ;  one  of  the  Daughters  devises  her  Share  and 
Interest  to  the  Plaintiff,  and  dies  ;  and  it  was  held  that  this  Purchase  of  the  Equity 
of  Redemption  and  Inheritance  was  a  Tenancy  in  Common,  the  Mortgage  devised  to 
the  two  Daughters  being  so,  and  this  Purchase  being  founded  on  the  said  Mortgage. 
Decreed  Pasch.  1 1  Ann.  Edwards  and  Fashion.  {Prec.  in  Chan.  332,  S.  G.  and  Decree, 
per  Master  of  the  Rolls.) 

10.  J.  S.  devised  his  Leasehold  House  to  his  Wife  for  Life,  and  after  her  Death, 
he  devised  it  to  A.  and  her  three  Sons,  equally  amongst  them  ;  and  it  was  decreed, 
that  they  took  it  as  Tenants  in  Common,  though  there  was  no  Mention  of  any  Division 
to  be  made.  Pasch.  1718,  Warner  and  Hone.  (Prec.  in  Chan.  491,  S.  G.  and  Decree; 
Gilb.  Eq.  Rep.  14G,  S.  C.  in  lotidem  verbis  with  Prec.  in  Chan.) 

*  11.  One  devised  £100  to  Five,  equally  to  be  divided  between  them  and  the  Sur- 
vivors and  Survivor  of  them  ;  and  if  A.  (one  of  the  Five)  died  before  Marriage,  her 
Share  to  go  over  to  another  Person  ;  and  it  was  decreed,  that  they  took  this  £100  as 
Tenants  in  Common,  and  that  the  Words,  and  the  Survivors  and  Survivor  of  them.,  to 
make  them  Jointenants  {vide  ante  [1  Eq.  Ca.  Abr.],  291,  note  b),  would  be  a  Contra- 
diction to  the  first  Words,  whereby  they  were  made  Tenants  in  Common,  and  that 
they  should  be  construed  to  extend  only  to  such  who  were  Sur-[293]-vivors  at  the 
Death  of  the  Testator,  and  therefore  inserted  to  prevent  a  Lapse ;  and  this  is  the  stronger, 
by  the  Limitation  over  of  A.'s  Share  upon  a  Contingency,  by  which  it  is  plain  the  Testator 
did  not  intend  her  to  be  a  Jointenant  with  the  Rest ;  and  as  the  Devise  was  to  all 
Five,  they  must  all  take  alike  ;  and  not  A.  to  be  Tenant  in  Common,  and  the  other 
four  Jointenants.  Mich.  1730,  at  the  Rolls,  Stringer  and  Phillips. 
[Questioned,  Re  Gregson's  Trust  Estate,  1864,  2  De  G.  J.  &  S.  428  ;  34  L.  J.  Ch.  41. J 

(B)  What  sh.u,l  amount  to  a  Severance  of  the  Jointenancy. 

1.  Three  Persons  being  jointly  interested  in  the  Trust  of  a  Term  for  Years,  one  of 
them  mortgaged  his  third  Part ;  and  the  Question  was,  whether  the  Jointenancy  was 
severed  ;  and  though  it  was  admitted  to  be  a  settled  Point  in  Chancery,  that  if  one 
devises  his  Lands  in  Fee,  and  afterwards  mortgages  them  to  another  in  Fee,  that  it 
is  but  a  Revocation  j/ro  lanto  onl>  ;  yet  my  Lord  Cowper  held  that  this  was  not  like 
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the  Case  of  a  Will,  in  which  it  may  be  for  the  Mortgagor's  Advantage,  not  to  have  it 
construed  a  Revocation  :  but  that  in  the  Case  of  a  Jointenanoy,  wliich  is  a  Thing  odious 
in  Equity,  it  would  be  a  Disadvantage  to  the  Mortgagor  not  to  have  it  construed  a 
Severance  ;  for  if  he  should  die  first,  all  must  go  from  his  Representative  to  the  Sur- 
vivor.    Mich.  8  Ann.  [1709],  Vurk  and  Stone,  1  Salt.  158. 

(Jointenaney  (of  an  Inheritance)  is  to  be  favoured,  for  the  Law  loves  not  to  divide 
and  mulfipli/  Teniire.s:     Per  Holt,  Ch.  Just.,  1  ,SV(//,-.  .'iO'J.) 

2.  The  Plaintiff's  Husband  and  Defendant  had  enjoyed  a  Church-Lease  in  Moieties 
under  an  Agreement,  that  there  should  be  no  Benefit  of  Survivorship;  but  upon  the  last 
Renewal  the  Lease  was  taken  in  both  their  Names,  and  no  express  .Agreement  against 
Survivorship  ;  the  Plaintiff's  Husband  falling  sick,  by  Deed  a.ssigned  his  Moiety  of  the 
Lease  to  his  Wife,  and  by  his  Will  devised  it  to  her ;  but  there  being  no  Proof  of  the 
Agreement,  and  the  Grant  to  the  Wife  being  void,  it  was  decreed,  that  the  Will  could 
not  sever  the  Jointenaney.  Mich.  1700,  Moyse  and  Gyles,  2  Vern.  38.5.  {Prec.  in 
Chan.  124,  S.  C,  states  it  thus  :  One  joint  Tenant  of  a  Church  Lease  makes  a  Deed  of 
Gift  of  his  Moiety  to  his  Wife  as  a  Provision  for  her,  and  with  Intent  to  sever  the 
Jointure,  and  then  dies  ;  this  being  to  the  Wife,  and  void  in  Law,  and  voluntary  and 
without  Consideration,  Equity  would  not  relieve.) 

3  If  A.  and  B.  are  Jointenants,  and  A.  makes  a  Lease  for  Years  of  his  Moiety,  to 
commence  upon  his  Death,  if  B.  shall  so  long  live;  this  is  a  Severance  of  the  Jointenaney. 
and  the  Lease  will  bind  B.  if  he  survives.  Clerk  v.  Clerk.  2  Vern.  .'i2.'5.  (S  C  but  not 
S.  P.  ante,  2!)1.) 

■i.  If  one  Jointenant  agrees  to  alien,  and  does  it  not,  but  dies  ;  this  will  not  sever 
the  Jointenaney,  nor  bind  the  Survivor.  Musgrave  v.  Dashivood,  2  Vern.  63.  {Ante 
[1  Eq.  Ca.  Abr.],  25,  120,  S.  C.  But  see  Lord  Hardwicke's  observations  upon  this 
Case,  in  Hinton  v.  Hinton,  2  Ves.  631,  638;  Ambl.  278.) 


[294]  GAP.  XXXVIIL 
Leg.\cies. 


(A)  Of  vested  or  lapsed  Legacies,  being  to  be  paid  at  a  future  Time  or  certain  Age,  to 

which  the  Legatees  never  arrived. 

(B)  Of  a  lapsed  Legacy,  by  the  Legatee's  dying  in  the  Life-time  of  the  Testator  ;  and 

here,  in  what  Cases  it  shall  be  good,  and  vest  in  another  Person  to  whom  it  is 
limited  over. 

(C)  Of  specifick  and  pecuniary  Legacies,  and  here  of  Abating  and  Refunding. 

(D)  Of  the  Time  of  Payment  of  a  Legacy. 

(E)  To  whom  to  be  paid. 

(F)  Where  Legatees  shall  have  Interest  and  Maintenance. 

(G)  Ademption  of  a  Legacy. 

Of  Devises  of  Things  Personal,  to  whom,  and  by  what  Description  good,  and  where 
it  shall  be  in  Satisfaction,  ride  Title  Devise  [1  Eq.  Ca.  Abr.  171].  Legacies  given 
upon  Condition,  vide  Title  Conditions  and  Limitation  [1  Eq.  Ca.  Abr.  105] ;  and  vide 
Title  Eemainder  [1  Eq.  Ca.  Abr.  359],  for  Legacies  limited  over. 

(A)  Of  vested  or  l.\psed  Leg.\cies,  being  to  be  paid  .\t  .k  future  Time  or  cert.\in 
Age,  to  which  the  LEG.\TEts  never  .vrrived. 

1.  If  a  Sum  of  Money  is  bequeathed  to  one  of  the  Age  of  twenty-one  Years,  or  Day 
of  Marriage,  to  be  paid  to  him  with  Interest  (it  is  a  Legacy  vested  because  it  carries 
Interest.  Vide  Stapleton  and  Cheele,  p.  295,  pi.  4),  and  he  dies  before  either,  ^-et 
the  Money  shall  go  to  liis  Executor.  Decreed  per  Finch,  C,  29  Car.  2,  Clobberie's  Case, 
2  Vent.  342.  2  Chan.  Ca.  155:  S.  G.  by  the  Name  of  Lamjien  and  Cloberry. 
[Smell  V.  Dee,]  2  Salk.  415,  S.  C.  cited.  [Anonyanous,]  2  Vern.  199,  S.  C.  cited,  and 
says,  it  was  decreed  that  the  Adtninistrator  should  have  it,  but  that  he  should  expect 
for  it  till  B.  should  have  been  twenty-one  ;  and  that  this  was  confirmed  on  Appeal 
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to  tlic  House  of  Lords,  though  Lord  Nottingham  for  some  time  doubted  if  it  should 
not  be  paid  presently  ;  but  it  was  said  this  was  but  an  Invention  to  encourage 
Adviinistrations.  2  Vent.  073,  S.  C.  cited  as  reported  in  2  Vent.  [342J.  (2  Freem.  24, 
Trin.  1G77,  Clohernj  and  Lampen,  S.  C,  for  this  is  a  present  Dutj'  though  the  solvendnm 
be  in  future,  and  is  not  a  contingent  Clift,  as  it  would  have  been  if  the  Words  to  be  paid 
unth  Interest  had  been  omitted ;  and  in  this  Case  the  Executor  being  of  full  Age,  shall 
have  it  presently— Says  nothing  of  an  Appeal  to  the  House  of  Lords.) 

[295]  2-  But  if  Money  is  bequeathed  to  one  at  liis  Age  of  twenty-one  Years,  and  he 
dies  before  that  Age,  the  Money  is  lost.  [Lampen  v.  Clowberry,]  2  Chan.  Ca.  155; 
[Smell  r.  Dee]  2  Salic.  415,  S.  P. 

(The  Rule  and  Distinction  in  these  Cases  is  agreeable  to  the  Civil  Law,  which  is, 
that  if  a  Legacy  be  de\'ised  to  one  generally,  to  be  paid  or  payable  at  the  Age  of  twenty- 
one,  or  any  other  Age,  and  the  Legatee  dies  before  that  Age  ;  yet  tliis  is  such  an  Interest 
vested  in  the  Legatee,  that  his  Executor  or  Administrator  may  sue  for  and  recover  it ; 
for  it  is  dehilum  in  prcesenti,  though  aolvendum  in  futuro,  the  Time  being  annexed 
to  the  Payment,  and  not  to  the  Legacy  itself  ;  so  if  the  Legacy  is  made  to  carry  Interest, 
though  the  Words,  to  he  paid,  or  payable,  are  omitted,  it  shall  be  an  Interest  vested. 
But  if  a  Legacy  be  devised  to  one  at  twenty-one,  or  if,  or  when  he  shall  attain  the  Age 
of  twenty-one,  and  the  Legatee  dies  before  that  Age,  the  Legacy  is  lapsed.  Dyer,  59 ; 
1  Leon.  Ill ;  Off.  Exec.  347;  Swinh.  311,  312.  Vide  2  Vern.  416,  where  my  Lord 
Keeper  "Wright  was  of  Opinion,  that  there  was  no  Foundation  for  this  Distinction, 
and  that  the  Testator's  Intention  was  equal  in  both  Cases :  But  note,  that  was  in  a 
Case  wherein  the  Legacy  was  to  arise  out  of  the  Real  Estate ;  which  by  the  better 
Authorities,  shall  not  go  to  the  Representative  of  the  Legatee,  but  shall  sink  in  the 
Inheritance,  for  the  Benefit  of  the  Heir,  as  much  as  if  it  were  a  Portion  provided  by  a 
Marriage  Settlement ;  for  which  vide  Title  Heir,  and  2  Vern.  92,  617,  508,  and  2  Vent. 
Paidet  and  Pauiet ;  but  when  it  was  to  be  paid  out  of  the  Personal  Estate,  the  above 
Distinction  has  been  allowed  of,  as  well  before,  as  by  all  the  subsequent  Chancellors ; 
and  my  Lord  Cowper  said,  that  though  it  was  at  first  introduced  upon  very 
slender  Reasons,  and  probably  upon  no  other,  but  from  a  constant  Willingness  in  the 
Civil  Law,  to  stretch  in  Favour  of  a  particular  Legatee  against  the  Residuary  Legatee, 
who  went  away  with  the  whole  Surplus  of  the  Personal  Estate ;  yet  as  Chancery  has 
now  a  concurrent  Jurisdiction  with  the  Spiritual  Court  in  Matters  of  this  Nature,  he 
thought  it  higlily  reasonable,  that  there  should  be  a  Conformity  in  their  Resolutions, 
that  the  Subject  might  have  the  same  Measure  of  Justice  in  which  Court  soever  he 
sued.) 

3.  If  a  Portion  is  devised  to  a  Child,  with  Interest,  but  not  to  be  paid,  or  payable, 
until  the  Cliikl  attain  twenty-one  Years,  or  was  married;  and  the  Child  dies  under 
twenty-one  Years,  and  unmarried  ;  yet  the  Portion  shall  go  to  the  Administrator 
of  the  Infant.     Trin.  1687,  Collins  and  Metcalf,  1  Vern.  462,  decreed. 

4.  So  if  a  Legacy  of  £50  is  devised  to  J.  S.  when  of  the  Age  of  sixteen  Years,  and 
Interest  in  the  mean  Time  to  be  paid  quarterly  ;  this  is  a  Legacy  vested,  because  it 
carries  Interest.     Mich.  1711,  Stapleton  and  Cheele,  2  Vern.  673,  decreed. 

{Vide  Cloberie's  Case  [1  Eq.  Ca.  Abr.],  p.  294,  pi.  1;  Free,  in  Chan.  317,  318, 
Stapleton  and  Cheales,  S.  C. ;  Skin.  147,  seems  to  be  S.  C. ;  Gilb.  Eq.  Rep.  76,  S.  C. 
in  totidem  verbis  with  Free,  in  Chan.) 

5.  But  if  A.  devises  in  these  Words,  viz.  I  give  £100  a-piece  to  the  two  Children  of 
J.  S.  at  tJie  End  of  ten  Years  after  my  Decease,  and  the  Children  die  within  the  ten 
Years  ;  this  is  a  lapsed  Legacy,  and  is  so  in  all  Cases  where  the  Time  is  annexed  to  the 
Legacy  itself,  and  not  to  the  Payment  of  it.  Snell  and  Dee,  (a)  2  Salk.  415,  Fer 
Cowper,  Ld.  Chan.,  though  it  was  objected,  that  this  differed  from  the  Case,  where  a 
Man  devises  £100  to  J.  S.  at  his  Age  of  Twenty-one,  because  it  is  a  Contingency, 
wOiether  he  will  attain  to  that  Age  ;  but  the  Expiration  of  the  ten  Years  is  inevitable. 

(a)  Trin.  1735,  Talbot,  C,  in  the  Case  of  King  and  Withers,  said,  that  this  Case 
weighed  but  little  with  him,  for  1st,  he  did  not  think  it  well  reported  ;  and  2dly,  the 
Reason  seems  idle,  for  why  may  not  an  Uncertainty  be  transmissible  as  well  as  a 
Certainty,  tho'  perhaps  not  so  beneficial.     Ca.  in  Eq.  Temp,  TaV  ot,  124. 

*  6.  So  where  one  being  possessed  of  a  very  considerable  Personal  Estate,  Part  in 
Jamaica,  and  Part  in  England,  and  being  himself  residing  in  Jamaica  made  his  Will, 
and  thereof  several  Executors,  some  for  his  Estate  in  Jamaica,  and  others  residing  in 
England,  for  his  Estate  here,  and  amongst  other  Tilings  devised  in  these  Words,  vis. 
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/  (jive  and  bequeath  to  J.  S.  now  under  the  Custody  of  R.  D.  the  Sma  of  £2000  at  the 
Age  of  twenty-one  Years,  to  Ije  paid  by  my  Executors  in  England,  and  devised  all  the 
Rest  and  Residue  of  his  Estate  to  the  PlaintilV,  and  died  ;  J.  H.  having  attained  his 
Age  of  eighteen  made  liis  Will,  and  thereby  devised  this  Legacy,  and  all  liis  Estate, 
to  the  Defendant,  and  Ld.  Chan,  lield  this  a  lapsed  Legacy,  and  that  it  was  a  vain 
Endeavour  in  the  Defendant's  Counsel  to  construe  it  a  present  I^egacy,  and  therefore 
vested  by  the  Word  Noiv,  because  it  was  a  plain  Description  of  the  Condition  [296]  of 
the  Legatee,  viz.  Now  under  the  Custody  of,  <fx.,  for  otherwi.se  tliey  mu.st  stop  at  Now, 
which  would  be  playing  with  the  Words  ;  and  though  the  Word  paid  was  made  Use 
of,  yet  it  was  plainly  intended  a  Designation  of  the  Persons  by  whom  the  Legacy  was 
to  be  paid,  viz.  by  his  Executors  in  England,  which  was  proper,  he  having  two  Sets 
of  them.     Trin.  1710,  Onslow  ami  South  decreed. 

(B)  Of  l.\psed  Leg.\cy.  by  the  Legatee's  dyinc;  in  the  Life-time  of  the  Testator  ; 

AND  HERE,  IN  WH.\T  CaSES  IT  SHALL  BE  GOOI),  AND  VEST  IN  ANOTHER  TO  WHOM  IT  IS 
LIMITED  OVER. 

1.  A.  By  Will,  reciting,  that  B.  owed  him  £400,  gave  and  bequeathed  that  £-100  to 
him,  provided  he.  out  of  the  £400,  paid  several  Sums  in  the  Will  mentioned,  to  his  Wife 
and  Children,  and  the  Rest  and  Residue  he  freely  and  absolutely  gave  to  him,  and 
willed  and  required  the  Executor  to  dehver  up  the  Security  immediately  upon  his 
Death,  and  not  to  claim  or  meddle  with  the  Debt,  or  any  Part  thereof  ;  but  to  give 
such  Release  or  Discharge  as  B.  his  Executors  or  Administrators  should  require  or 
think  fit ;  B.  died  in  the  Life-time  of  the  Testator  ;  and  it  was  held,  that  the  Monev 
directed  to  be  paid  the  Wife  and  Children  was  well  devised  ;  but  as  to  the  Residue 
devised  to  the  Debtor  himself,  that  it  was  a  lapsed  Legacy,  he  dying  in  the  Life-time 
of  the  Testator  ;  although  it  was  admitted,  that  if  tlie  Testator  had  said.  /  forgive 
sucli  a  Debt,  or,  that  my  Executor  shall  not  demand  it,  or  shall  release  it,  that  would 
have  been  a  good  Discharge  of  the  Debt,  though  the  Debtor  died  in  the  Life-time  of 
the  Testator.  Mich.  1705,  Elliott  and  Davenport,  2  Vern.  521,  decreed.  (1  Will. 
Bep.  S3,  S.  C.  and  Decree,  jxr  Lord  Keep.,  B.  dying  in  the  Life  of  A.  the  Reporter  says, 
the  Master  of  the  Rolls  was  of  another  Opinion  ;  and  Lord  Keep,  said  it  was  a  doubtiful 
Case.  An  Appeal  was  brought  from  tliis  Decree  to  the  House  of  Lords,  but  before 
Hearing  tlie  Parties  agreed.     Ibid.  8().) 

*  2.  A.  devised  an  Estate  to  his  Wife  for  her  Life,  and  after  to  the  PlaintilT,  his 
Niece,  and  her  Heirs,  upon  Condition,  and  to  the  Intent  that  she  pay  £400  to  such 
Person  as  his  Wife,  by  her  Will  in  Writing,  or  any  other  Writing,  should  direct  and 
appoint,  and  dies  ;  the  Wife  after  marries  a  second  Husband,  and  then  makes  a  Will 
in  Writing,  and  thereby  reciting  the  Power  given  her  by  her  former  Husband's  Will, 
appoints  the  £400  to  be  paid  to  her  Husband,  his  Executors  or  Administrators  :  and 
that  when  he  shall  have  fully  received  the  £400  he  shall  pay  £100  out  of  it  to  B.,  £50 
to  C,  and  £50  to  />.,  and  makes  her  Husband  her  Executor,  and  then  goes  on,  and  says, 
that  she  has  published  tliis  her  last  Will  and  Testament,  in  the  Presence  of  three 
Witnesses  ;  and  the  Husband  subscribed  that  he  does  ajiprove  of  this  Will  ;  afterwards 
the  Husband  died  before  her,  and  makes  her  ExeciUrix  of  his  Will  and  Residuary 
Legatee  ;  then  B.  and  C.  die  both  Intestate,  and  afterwards  the  Wife  dies  :  and  the 
Defendants  take  out  Administration  to  her,  with  the  Will  annexed, and  also  Administra- 
tion to  B.  and  ('.,  and  the  Question  was,  whether  tliis  Appointment  being  made  by 
Will,  and  the  Appointee  dying  before  the  .\pi)oiiitor,  this  should  be  in  the  Nature  of  a 
Legacy,  and  so  the  Appointment  void,  the  Testatrix  siuviving  the  Nominee  :   and 
my  Lord  Keep,  held,  tliat  if  it  was  a  Thing  purely  Testamen  [297]  t;"y  it  would  be 
plainly  a  lapsed  Legacy  ;  but  that  in  this  Case  the  £400  was  not  in  its  own  Nature  testa- 
mentary, but  they  take  as  Nominees  ;  and  it  is  but  the  Execution  of  a  Trust  ;  and 
decreed  the  Money  to  be  paid.     Mich.  1700.  Burnet  and  Helgrare. 

3.  E.  made  her  Will,  and  devised  in  these  Words,  /  gii-e  unto  my  loving  Kinsman 
R.  H.  the  Sum  of  £300,  one  £100  Pari  whereof,  he  doth  owe  me.  which  I  do  intend  to  give 
to  my  Cousin  S.  H.  his  youngest  Daughter  ;  but  my  Will  and  Desire  is.  that  he  will  give 
the  said  £300  to  his  Daughter  S.  LI.  at  the  Time  of  his  Death,  or  sooner,  if  there  he  Occasion 
for  her  better  Advancement  and  Preferment  ;  the  Testatrix,  at  the  making  of  lier 
Will,  was  in  England,  and  it  so  fell  out.  that  R.  H.  died  in  Ireland,  eiglit  Days  before 
the  Death  of  the  Testatrix ;  afterwards  S.  II.  died  at  the  Age  of  Sixteen,  and  uu- 
C.  I.-34 
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iiiiin-icJ,  and  the  I'laiiitill'  wus  liur  Administrator;  and  it  was  dec-rced  at  the  liollx, 
and  attiimed  by  my  J.ord  Chan.,  that  the  Words.  /  desire  or  /  will,  amount  nnto  an 
express  Devise,  and  that  the  Une  luindred  Pound  Bond  to  the  Testatrix,  should  be 
assigned  to  the  Plaintill,  and  the  £:.'00  paid  with  Interest  from  the  exhibiting  the  Bill. 
Mich.  1704,  Earles  {Called  in  Vern.  Eacles)  and  England,  2  Vern.  4G6,  4()7.  Although 
it  was  insisted  upon,  that  a  Benefit  was  designed  B.  //.,  and  that  lie  was  not  a  bare 
Trustee,  for  he  was  to  have  the  Interest  of  the  £300  for  his  Life,  unless  his  Daughter 
had  Occasion  for  it  before  his  Death,  which  she  had  not.  (Prer.  in  Chan.  200,  Trin. 
1702,  Bales  and  Eiujland,  S.  C.  And  said  per  Master  of  the  Kolls,  that  Words  of 
liecommcndation  or  Desire  in  a  Will  are  always  expounded  as  a  Devise.) 

4.  But  where  A.  devised  to  his  Sister  £.350.  upon  Condition  that  she,  at  or 
before  her  Death,  should  give  to  her  Cliildren  £200  thereof,  and  the  Sister  died  in  tl\e 
Life-time  of  the  Testator  ;  it  was  held,  that  the  whole  £3.50  was  lapsed  ;  for  it  being 
a  Devise  of  Money,  the  absolute  Property  vested  in  the  first  Legatee.  Midi.  M'tX'.K 
BirUiead  and  Coward,  2  Vern.  110,  ruled  on  Demurrer.  (2  Freem.  107,  Birkett  and 
Coward,  S.  C,  says,  tliat  the  Devise  was  thus  :  /  give  to  my  Sister  H.  £300,  upon  Condi- 
lion  that  she  give  Security  to  leave  £100  a-piece  to  her  hvo  Children,  and  £50  a-jrieix  to 
A.  and  B.  H.  died  before  the  Testator,  and  per  Cur,  the  Legacy  is  clearly  lost,  for  it 
was  to  i'est  in  II.  first,  and  she  -iras  to  secure  the  like  Sum  to  the  Children.) 

5.  If  A.  devises  £1500  apiece  to  the  four  Children  of  J.  S.  by  Name,  to  the 
Sons  to  be  paid  at  their  Age  of  twenty-one  Years,  and  to  the  Daughters  at  eighteen. 
or  Days  of  ilarriage  ;  and  in  Case  one  or  more  of  the  aforesaid  Children  shall  hajijien 
to  die  before  his,  her  or  their  respective  Legacy  or  Legacies  shall  become  due.  then 
such  Legacy  or  Legacies  shall  go  to  the  Survivors  of  them  :  and  in  case  three  should 
die.  then  the  Survivor  to  take  the  Whole  ;  if  one  of  the  Children  dies  in  the  Life-time 
of  the  Testator,  the  Survivors  shall  take  that  Share,  and  it  shall  not  be  a  lapsed  Legacy. 
Nil.  1090,  Miller  and  Warren,  2  Vern.  207,  decreed.  2  Vern.  Gil,  S.  P.  decreed  in 
the  Case  of  Ledsome    nd  Hickman. 

6.  So  where  a  Legacy  of  £50  was  given  to  A.  at  Twenty-one  or  Marriage,  and  £50 
to  B.  at  Twenty-one  or  Marriage  ;  and  in  the  Close  of  the  Will,  the  Testator  added. 
if  any  Legatee  dies  before  his  Legacy  is  payable,  the  same  shall  go  to  the  Brothers  and 
Sisters  of  such  Legatee  ;  A.  dying  in  the  Life-time  of  the  Testator,  it  was  adjudged  no 
lapsed  Legacy,  but  that  it  should  go  to  the  Brothers  and  Sisters.  Trin.  1700,  Darrel 
and  Molseworth,  2  Vern.  378:  Bretlon  v.  Lethulier,  2  Vern.  653;  and  Bird  v.  Lockey, 
744,  S.  P.  decreed;  Cock  v.  Berrish.  1  Vern.  425,  S.  P.  ;  2  Chan.  Rep.  187,  S.  P.  ; 
Nortliey  and  Burbage.  Ilil.  I(;i7,  S.  P.  decreed.  (S.  C.  hut  not  S.  P.  ante  231  ;  S.  C. 
but  not  S.  P.  2  Eq.' Ca.  Ahr.  3.31,  Free,  in  Chan.  470.  Vide  Norlhey  v.  Siranqe.  1  F. 
Wms.  340,  343,  S.  C.  and  S.  P.) 

[298]  7.  So  where  a  Man  devised  £100  to  A.  and  B..  the  two  Daughters  of  his  Brotlier 
G.,  to  be  paid  within  a  Year  after  the  Death  of  his  Wife,  viz.  £50  to  A.  and  £50  to  B. 
if  they  shall  both  be  alive  at  the  Time  of  Payment ;  but  if  either  of  them  shall  die  before, 
then  the  said  £100  to  the  Survivor  of  the  said  two  Daughters  ;  one  of  the  said  two 
Daughters  died  in  the  Life-time  of  the  Testator  ;  and  the  only  Question  was.  whether 
the  surviving  Daughter  should  have  the  whole  £100  or  only  the  £50,  and  Rauiinson 
and  JIulchins.  Lords  Commissioners,  were  clearly  of  Opinion,  that  she  should  have 
tlie  wliole  £100,  they  said,  that  by  the  first  Clause  of  the  Will,  it  is  a  joint  Devise  to 
them  of  the  £100,  in  which  Case,  if  the  Will  had  gone  no  further,  if  one  had  died,  it 
would  have  survived  to  the  other  ;  then  the  viz.  that  comes  after  is  only  a  Severance 
of  it,  in  case  they  should  both  live  to  the  Time  of  Payment,  which  they  did  not ;  and 
then  the  last  Clause  of  the  Will,  in  case  either  died  before  the  Time  of  Payment,  is  a 
new  substantive  Devise  of  the  whole  £100  to  the  Survivor  ;  and  decreed  accordingly. 
Mich.  1691,  Scolding  and  Green.     (Free,  in  Chan.  37,  S.  C.  in  totidem.  verbis.) 

(C)  Of  specifick  and  I'i;cin].\ry  Lkg.\ctk5,  and  here  of  Ab.vting  and  Refunding. 

1.  If  A.  by  Will  devises  to  his  Wife  all  his  Personal  Estate  at  a  Place  called  W.,  and 
devises  to  B.  a  Legacy  of  £500  and  several  other  Legacies,  and  Assets  prove  deficient  to 
pay  the  £500  and  other  Legacies  ;  yet  the  Wife's  Legacy  being  a  specifick  Legacy  shall 
take  place.  Mich.  1714,  Sayer  and  Sayer.  2  Vern.  688,  that'a  specifick  Legatee  shall 
not  abate  in  Proportion  with  a  pecuniary  One,  vide  [Webb  v.  Webb]  2  Vern.  Ill;  [Strode 

V.  Ellis]  Nets.  Chan.  Rep.  203 ;  [ 1-  v.  Wilkinson]  2  Chan.  Ca.  25 ;    [Comyns  v. 

Comyns,  Ibid.}  171;  Brovm  v.  Allen,  1  Vern.  31  ;  [Hern  v.  Merick]  2  Salk.  416. 
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*  -2.  J.  S.  having  £4000  secured  to  hiiu  by  Bond,  in  the  Names  of  A.  and  B.,  in 
trust  for  himself,  devised  it  to  his  Daughter  (now  married  to  the  PlaintiiT)  and  made 
III-  Residuary  Legatee;  and  by  the  same  Will  devised  a  Lease  he  had  in  a  Farm  to 
/  D.,  and  there  not  appearing  Assets  at  his  Death  to  pay  liis  Debts,  this  Farm  devised 
■  '  H.  D.  was  sold  for  Payment  of  Debts  ;  afterwards,  by  Decree  of  this  Court,  the  £4000 
■;  adjudged  to  be  Assets  to  pay  Debts,  and  was  brought  into  Court,  there  to  remain 
:-r  that  Purpose  ;  the  Plaintiff  proposed  to  have  what  remained  of  the  £4000  paid  out 
I  Court  to  him,  all  Debts  being  (as  was  said)  paid  ;  and  the  Defendant  R.  1).  opposed 
It,  till  he  had  first  had  Satisfaction  out  of  it,  for  tlie  Value  of  the  Farm  devised  to  him, 
and  sold  for  Payment  of  Debts.  The  Court  held,  that  the  Devise  of  this  Sum  of  Money 
was  a  specifick  Legacy,  and  therefore  11.  1).  can  have  but  a  proportionable  Part  of  the 
Value  of  his  specifick  Legacy  out  of  it.  Mich.  1700,  Lord  Castleton  and  Lord  Fan- 
shaw.     (S.  C.  but  not  S.  P.  post  305,  2  Eq.  Ca.  Abr.  254,  259,  Free,  in  Chan.  99.) 

3.  If  a  Man  devises  a  Specifick  Legacy,  and  likewise  otlier  Legacies,  tho'  the  other 
Legacies  fall  short,  yet  the  Legatee  must  have  his  specifick  Legacy  intire  ;  but  if  a  Man 
devises  several  Legacies,  as  £100  to  one,  and  £50  to  another,  dx.  there,  altho'  he  directs 
the  Legacy  of  £100  to  be  paid  in  the  first  Place,  yet  if  the  other  Lega-[299J-cies  fall  short, 
then  the  Legatee  of  the  £100  must  make  a  proportionable  Abatement  of  his  Legacy. 
Hit.  1681,  Brown  and  Allen,  1  Vern.  31 ;  [Cotton  v.  Cotton,]  2  Chan.  Hep.  138,  S.  P. 

4.  A  Creditor  shall  make  Legatees  refund,  when  Assets  become  deficient,  tho' 
there  be  no  Provision  made  for  refunding.  Per  Lord  Chan,  in  Noel  v.  Liobinson,  1  Vern. 
94  ;  [Hodges  v.  Waddington.]  2  Vent.  300,  S.  P. ;  Neivman  v.  Barton,  2  Vern.  205,  S.  P. 

5.  So  where  A.  being  indebted  to  B.  made  C.  his  Executor,  and  C.  wasted  the  Estate 
and  died,  having  devised  several  Legacies,  and  made  I).  F]xecutor,  which  Legacies  I). 
paid  ;  and  B.  having  exhibited  a  Bill  against  D.  the  Executor  of  C.  for  his  Debt  due 
from  the  first  Testator,  and  against  the  Legatees  in  the  Will  of  C.  to  compel  tiiem  to 
refund  their  Legacies,  there  not  being  sufficient  Assets  of  the  first  Testator  ;  it  was 
decreed  accordingly.  [Anonymous,]  1  Vern.  162.  That  a  Creditor  shall  follow  the 
Assets  in  Equitv,  into  whose  Hands  soever  they  come.  Vide  [Newman  v.  Barton] 
2  Vern.  205. 

6.  One  Legatee  shall  compel  another  to  refund  where  the  Assets  become  deficient, 
tho'  there  be  no  Provision  made  for  refunding  («)  ;  [Noel  v.  Robinson,]  1  Vern.  94,  but 
if  the  Executor  is  solvent,  and  he  voluntarily  paid  the  Legacy,  the  unsatisfied  Legatee 
may  come  upon  him,  and  oblige  him  to  pay  it  out  of  his  own  Purse.  [Vintner  v.  Pix,]  1 
Chan.  Bep.  133  :  [Tilsly  v.  Throckmorton,]  2  Chan.  Ca.  132,  and  therefore  the  Executor 
is  always  to  be  made  a  Partv  to  the  Suit.  [Nelthroj)  v.  Hill.]  1  Chan.  Ca.  13(i,  [Hixon 
V.  Wytham,]  248  ;  2  Vent.  360. 

(a)  1  Will.  Bep.  495,  S.  P.  If  the  Defect  of  Assets  arises  hi/  the  Wasting  of  the 
Executor,  in  such  Case  the  Legatee  who  has  recovered  his  Legacy  shall  not  be  compelled 
to  refund,  but  shall  retain  the  Advantage  of  his  legal  Diligence.     Ibid.  495. 

7.  If  an  Executor  pays  out  the  Assets  in  Legacies,  and  afterwards  Debts  appear, 
of  which  he  had  no  Notice  at  the  Time  of  Payment  of  the  Legacies,  he  by  a  Bill  in  Equity 
may  compel  the  Legatees  to  refund,  [Nelthrop  v.  Hill,]  1  (  han.  Ca.  136,  if  he  had  been 
compelled  by  a  Decree  in  Equity  to  pay  the  Legacies,  he  may  make  the  Legatees  refiuid. 
[Newman  v.  Barton,]  2  Vern.  205,  per  Cur\ 

8.  But  if  an  Executor  voluntarily  pays  a  Legacy,  or  assents  to  the  Devise  thereof, 
he  cannot,  cither  in  Favour  of  other  Legatees  or  Creditors,  compel  the  Legatee  to  re- 
fund. Vide  [Newman  v.  Barton]  2  Vern.  205.  [Hodges  v.  Waddington,]  2  Chan. 
Ca.  9.  [Noell  v.  Robinson,]  2  Chan.  Bep.  248;  2  Chan.  Ca.  145  [S.  C.J;  1  Vern.  90, 
453,  460  [S.  C.].    But  for  this  vide  Tit.  Executors  and  Administrators,  Letter  (A). 

(D)  Of  the  Time  ok  P.vyment  of  a  Legacy. 

1.  If  a  Legacy  is  given  to  a  Child,  payable  at  Twenty-one,  and  the  Child  dies  before, 
tho'  his  Administrator  shall  have  the  Legacy,  yet  he  must  wait  for  it  till  such  Time  as 
the  Child,  if  he  had  lived,  would  have  come  to  Twenty-one.  Anon.  2  Vern.  199,  but 
if  it  had  been  payable  to  the  Infant  with  Interest,  Q.  (Saunders's  case  cit.  ibid.  says. 
if  the  Legacy  were  to  be  paid  tcith  Interest,  it  shall  be  paid  to  the  Administrator 
presently.) 

2.  But  if  a  Legacy  is  devised  to  ./.  S.  to  be  paid  at  Twenty-three  Years  of  Age.  and 
if  he  die  before,  to  go  over  to  .1.  and  B.,  and  J.  S.  dies  an  Infant,  tlie  Legacy  shall  be 
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mid   presently.     U il.    1092,  Passworth  {called  in   Vern.,  Papicorth)  and  Moore,  2 
em.  28;i,  devised. 

3.  .1.  by  Will  t,'ives  a  Legacy  to  B.  at  Twenty-one,  and  if  lie  died  before  '1  wenty-one, 
then  to  the  Pluintilf ;  B.  dies  before  Twenty-one  ;  and  the  only  (^leslion  was  whether 
the  Plaintitl'  was  intitled  to  the  Legacy  presently,  or  nuist  wait  till  A,  if  he  had  hved, 
would  have  been  Twenty-one  ;  and  on  Time  taken  to  consider  of  it,  Kimj,  ('.,  was  of 
Opinion,  the  PlaintilT  was  intitled  to  the  Legacy  presently;  but  where  a  Legacy  is 
given  to  one  to  be  paid  at  Twenty-one,  so  as  to  he  an  Interest  vested  in  him  presently, 
tho'  not  payable  till  Twenty-one  ;"  if  the  Party  dies  before  that  Age,  [300]  his  Executors 
or  Administrators  shall  not  have  it  till  the  Legatee,  if  lie  had  hved,  would  have  been 
Twenty-one  Years  of  Age.  Trin.  1728,  Laundij  and  Williams.  Decreed  at  my  Lord 
Chancellor's.  (2  Will.  Hep.  478,  S.  C,  where  it  is  said  that  the  Bule  in  Equity  seems 
by  tills  Resolution  to  be  settled  accordingly.) 

4.  A  Legacy  of  £."){)()  was  given  to  the  Defendant's  Testator  when  he  should  be 
24  Years  old  ;  the  Plaintiff  being  his  Si.ster,  and  Flxeciitrix  to  tlie  Testator  that 
gave  the  Legacy,  paid  the  Legatee  £2.'3()  of  it  at  Twenty-one,  to  put  him  out  into  the 
World,  and  gave  him  a  Bond  to  pay  him  the  other  £250  at  a  Day  certain,  which  was 
the  very  Day  he  would  attain  his  Age  of  24  Y'ears  :  He  died  before  that  Age.  To  a 
Bill  to  have  the  £2oO  repaid,  and  the  Bond  delivered  up,  i\\»  Defendant  pleaded  the 
Payment,  and  the  Bond  which  was  for  Payment  at  a  certain  Day,  and  became  a  Duty 
thereby  ;  and  upon  Debate,  the  Plea  was  ordered  to  stand  for  an  Answer,  the  Lord 
("hancellor  declaring  it  was  fit  to  be  heard  on  the  Merits.  Mich.  1087,  Luke  and 
Alderne,  2  Vern.  31. 

(E)    To  WHOM  TO  BE  P.\1D. 

1.  If  a  Legacy  of  £125  is  devised  to  an  Infant,  who  is  but  ten  Y'ears  old,  and  at 
that  Age  paid  by  the  Executor  to  the  Infant's  Father  for  his  Benefit ;  and  the  Father 
afterwards  becomes  insolvent,  yet  the  I']xecutor  shall  not  be  obliged  to  pay  it  over 
again  ;  but  if  the  Executor  took  Security  to  be  indemnified,  then  he  paid  it  at  his  own 
Peril,  and  shall  pay  it  over  again.  Hil.  20  &  27  Car.  2  [107()J,  Hollovay  and  Collins, 
1  Chan.  Ca.  245,  but  this  Matter  seems  well  settled  by  the  following,  as  well  as  several 
other  Resolutions. 

2.  A  Legacy  of  £100  was  devised  to  an  Infant  of  about  ten  Years  of  Age  ;  the 
Executor  paid  this  Legacy  to  the  Father,  and  took  his  Receipt  for  it ;  when  the  Infant 
came  of  Age,  the  Father  told  him  he  had  such  a  Legacy  of  his  in  his  Hands,  but  could 
not  pay  it  immediately  ;  but  however  would  not  have  him  trouble  the  Executor  about  it, 
for  that  he  would  give  it  him  :  Upon  tliis  the  Son  rested  .satisfied  for  about  14  or  15  Y'ears, 
and  he  and  his  Father  carried  on  a  Joint  Trade  together,  and  then  became  Bankrupts. 
And  upon  a  Commission  taken  out  against  the  Son,  this  Legacy  of  £100  was  assigned 
amongst  other  Things  for  the  Benefit  of  his  Crechtors,  and  tlie' Plaintiff,  the  Assignee 
of  the  Commission,  brought  this  Bill  against  the  Executor,  to  have  an  account,^ind 
Payment  of  the  Legacy  ;  and  for  the  Defendant  it  was  insisted,  that  this  would  be 
an  Extreme  Hardship  on  him.  if  he  should  be  obliged  to  pay  it  over  again  ;  that  he 
had  alreiuly  fairly  and  honestly  paid  it  to  the  Father  whilst' he  was  in  good  Circum- 
stances.    And  if  Application  had  been  made  sooner,  he  might  have  had  bis  Recom- 
pence  over  against  the  Father  :  that  the  Father  was  by  Nat\ire  Guardian  to  liis  Children, 
and  such  Payments  to  him  have  forinerlv  been  allowed  good  ;  thougli  now  indeed 
this  Court  has  thought  fit  to  extend  their  Care  farther  for  such  Children,  and  dis- 
allowed such  Payments  ;   but  the  Circumstances  of  this  Case  were  such,  that  the 
Defendant,  it  was  hoped,  would  not  be  answerable  again  for  it.     My  Lord  Chancellor 
said,  that  if  the  Father  had  not  made  his  Son  sucli  Promise  of  Reeompence,  and  the 
.Son.  had  acquusced  all  thai  Time  (in  Gilh.  Eep.  103,  it  is  said,  and  the  Son  had  required 
the  .Vonei/  in  Time),  the  Case  might  have  been  more  doubtful  ;  but  this  Promise  of 
his  father  drew  him  to  forbear  ap-[301]-plving  to  the  Executor  sooner  ;  and  since  his 
father  had  not,  nor  could  now  make  good  his  Promise,  being  a  Bankrupt  likewise, 
t  le  Reason  of  the  Son's  Forbearance  was  at  an  End  :  and  he  thought  the  Rule  of 
this  (ourt,  in  not  suffering  Parents  to  receive  their  Children's  Legacies,  was  founded 
on  very  good  Reason  ;  and  therefore,  le,st  this  Case  might  hereafter  be  cited  as  a  Pre- 
cedent, when  the  Circumstances  attending  it  were  forgotten  :  and  to  discountenance, 
and  deter  others  from  paying  such  Legacies  to  the  Parents,  (tho'  he  did  not  deny  the 
Hardships  of  this   particular  Case)   he  decreed  against  the  Executor ;   which  was 
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affirmed  on  a  re-hearing.  Mich.  1715,  Doyley  and  Tolferry.  (Gilb.  Eq.  Bep.  103, 
Daidey  and  Ballfrey,  S.  C.  in  totulem  verbis.  1  Will.  Rep.  28.5,  Mich.  1715.  Dagley 
and  Tolferry,  S.  C.,  and  Decree  affirrmd  on  Appeal.  Note  :  This  Case  was  thought  liiird, 
and  the  more  so,  it  being  proved  that  the  Testator  on  his  Deathbed  gave  Directions 
that  the  Executor  should  jjay  tlie  Legacy  to  the  Father,  that  he  might  improve  the  Money 
for  tJie  Infant's  Benefit.  Note  also,  that  this  particular  Circumstance  {omitted  in  Gilb. 
Hep.)  appears  in  the  Register-Book,  and  from  whence  it  also  appears  that  this  Case 
is  rightly  .stated  by  Mr.  P.  ]yilliams.  and  that  great  Stress  was  laid  on  this  Circumstance 
in  the  Petition  of  Appeal.     Ibid.  ■28(i.     Sid  vide  Philips  v.  Paget,  2  Atk.  81.) 

3.  If  a  Legacy  be  bequeathed  to  a  Feme  Covert,  Payment  of  it  to  her  alone  is  not 
good,  and  the  Executor  shall  pay  it  over  again  to  the  Husband.  Palmer  v.  Trevor, 
1  Vern.  2G1. 

(F)  Where  Leg.vfeis  shall  have  IxTEREiT  axu  Maixtexaxce. 

1.  Legatees  exhibit  a  Bill  against  the  Executor,  and  by  their  Guardian  pray,  that 
he  may  be  obliged  to  allow  them  Maintenance  :  to  which  the  Executor  demurred, 
because  the  Legatees  were  under  age,  and  their  Legacies  not  paj'able  till  they  were 
21  Years  of  Age  ;  but  the  Demurrer  was  over-ruled.  Mich.  10  Car,  2  [1GG4],  Rennesey 
and  Parrot,  1  Chan.  Ca.  GO. 

(Where  a  Legacy  shall  carry  Interest,  and  from  what  Time,  v^ide  Title  Interest  Money. 
Letter  (A)  [1  Eq.  Ca.  Abr.  28GJ.) 

2.  If  a  Father  devises  Legacies  or  Portions  to  his  Daughters  or  younger  Children, 
to  be  paid  or  payable  at  their  respective  Ages  of  21  Years,  or  any  other  Time  certain, 
without  making  any  Provision  for  their  Maintenance  in  the  Mean  Time,  and  die  ; 
in  this  Case  they  shall  have  Interest  for  their  Portions  from  her  Death,  till  paid,  because 
the  Father  was  obliged  to  have  provided  for  them  if  he  had  lived  ;  but  if  such  Portions 
had  been  devised  to  them  by  a  Stranger,  to  be  paid  or  payable  at  such  an  age.  their 
Legacies  should  not  carry  Interest  in  the  mean  Time  ;  because  he  being  a  Stranger, 
was  under  no  such  Obligation  to  pro^dde  for  them.  Trin.  1712,  The  Attorney  General 
and  Thompson.     (Prec.  in  Chan.  337,  8.  C.  and  P.  agreed  per  Court  and  Counsel.) 

3.  *A  Father  by  his  Will  gave  £2000  apiece  to  his  two  Daughters,  payable  at 
twenty-one,  and  charged  on  Land  and  Personal  Estate  ;  and  the  Personal  Estate  being 
exhausted  in  Debts,  my  Lord  Chancellor  held,  they  should  have  a  reasonable  Mainten- 
ance out  of  the  Real  Estate,  until  their  Legacies  became  payable,  and  allowed  them 
£80  jxr  Annum  each.     Trin.  1 729,  Conicay  and  Longville.     , 

(G)  Ade-mption  of  a  Legacy. 

1.  A.  devised  to  his  Daughter  £200.  Item.  I  give  to  her  my  Houshold  Goods, 
if  she  shall  not  be  married  in  my  Life-time,  and  afterwards  in  his  Life  he  gives  with  his 
Daughter  in  Marriage  above  £200  and  dies,  not  having  revoked  or  altered  his  Will  ; 
and  the  f!ourt  held,  that  the  Legacy  was  extinguished  by  tlie  Portion.  Midt.  1G80, 
■Jenkins  and  Powell.  2  Vern.  115.  Vide  [Pit  v.  Pidgeon]  1  Chan.  Ca.  301,  and  Hus- 
bands V.  Husbands,  1  Vern.  95. 

[302]  2.  The  Defendant's  late  Husband  made  his  Will  in  Writing,  and  thereby 
amongst  other  Things  devi.ses  as  followeth  ;  viz.  I  give  and  devise  to  A.  my  good  and 
only  tJncle.  the  Sum  of  £500,  that  is  to  say,  that  Bond  and  Judgment  he  gave  me  for 
£400  and  £100  in  Money,  and  makes  the  Defendant  liis  Executrix,  and  desires  her 
to  be  kind  and  assisting  to  his  Uncle,  that  he  might  live  as  became  a  Gentleman  :  The 
Uncle  some  Time  after  sold  an  Estate,  and  with  the  Money  paid  off  £320  and  took 
up  the  Bond,  and  had  the  Judgment  vacated,  and  gave  a  new  Bond  for  the  remaining 
£80,  and  some  Time  after  the  Testator  died  :  and  the  L^ncle  having  Notice  of  this 
Will,  brought  his  Bill  for  this  Legacy  of  £500.  The  Defendant  insisted,  that  this  was 
a  specifick  Legacy  of  that  particular  Bond  and  Judgment  :  and  tliey  being  cancelled 
and  altered  before  the  Testator's  Death,  was  an  AdemptfOn  of  the  Legacy,  as  to  so  much  : 
and  be.sides  they  urged,  that  this  Payment  of  the  £320  amounted  to  a  Release  of  so 
much  of  the  Legacy,  and  tlierefore  the  Plaintiff  would  have  no  Right  but  to  the  remain- 
ing £100.  On  the  other  Side  it  was  insisted,  that  the  Diversity  is  where  the  Money  is 
voluntarily  paid  in  by  the  Person  who  owes  it.  and  where  the  Testator  sues  for  and 
recovers  it :  In  the  first  Case  the  Legacy  continues  still  good,  because  the  Money  comes 
only  home  to  the  Personal  Estate  :  but  in  the  other  Case,  the  Testator  by  suing  for  it 
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sliows  that  ho  inteiuled  to  iiiukc  it  liis  own,  ami  tlieiefore  would  not  leavo  it  to  tiic 
i.c-jatce  to  recover;  and  the  Justice  of  the  Uncle  ought  not  to  prevent  the  Allection 
ot  Till!  Nephew  ;  and  no  Alteration  of  his  Intention  appeared.  Lord  Keep,  was  clear 
of  the  same  Opinion,  and  decreed  the  £80  Bond  to  be  delivered  up,  and  the  Residue 
of  the  Legacy  to  be  paid.  Nil.  1711,  Orme  and  Smilh,  2  Vern.  681,  S.  C.  (Gilb.  Eq. 
Hep.  82,  S.  C.,  and  Decree  ;  but  Lord  Keep,  gave  no  costs.  Vide  the  following  Case 
of  Ford  and  fleminf).) 

3.  One  bv  Will  devised  thus  ;  Item.  I  give  and  bequeath  to  my  CJrandaughter  Manj 
Ford  (the  Plainti  If)  the  Sum  of  £40,  being  Part  of  a  Debt  due  and  owing  to  me  for  Rent 
from  (/.  M..  she  allowing  what  charges  shall  be  exjiended  in  getting  in  the  same.  Item, 
1  give  and  bequeath  unto  my  Orantlsons  .1.  and  B.  the  Rest  and  Residue  of  what  is 
due  atid  owing  to  me  from  the  said  U.  M..  which  is  about  £40  more,  to  be  equally  divided 
between  them,  they  allowing  Charges  as  aforesaid  ;  after  the  Testator  receivetl  the 
whole  Debt  owing  for  Rent  from  (/.  M.  For  the  Plaintiff  it  was  insisted,  that  there 
was  a  Diil'erence  between  a  specifick  and  a  pecuniary  Legacy  :  that  tho'  the  disposing 
of  a  specifick  Legacy  might  be  an  .Ademption  of  it,  yet  this  being  a  pecuniary  l^egacy, 
the  paying  the  Money  to  the  Testator  would  be  no  Loss  of  it.  On  the  other  Side  was 
insisted  uj)oii  the  DilTerence  between  a  voluntary  and  compulsory  Payment,  that  tho' 
the  first  was  no  .Vdemption,  yet  the  second  was.  and  that  the  Testator  obliged  d'.  .1/. 
to  pay  in  the  .Money.  But  my  Lord  Chan,  was  of  Opinion,  tliat  there  was  nn  Founda- 
tion for  the  Ditl'erence  taken  in  the  Books  between  a  voluntary  and  compulsory  Pay 
ment,  for  the  latter  might  be  with  an  Intent  to  secure  the  Legacy  on  all  Events  :  and 
decreed  the  Plaintiff  the  £40  Legacy.  Trin.  1728,  Ford  and  Fleming.  Viih  1  Holl. 
(;i4;  Moor,  78'.);  Rai/m.  .335;  Swinb.  Part  1,  Sect.  20:  Went.  04.  (2  Will  Hep. 
409,  S.  C,  says,  it  was  held  by  Lord  Chan,  that  tlie  Testator  receiving  the  Debt  him- 
self, tho'  upon  his  suing  for  it,  was  no  Ademption  of  the  Legacy.  Vide  Drinlcivater 
V.  Falconer,  2  Ves.  023.) 


[303]  CAP.  XXXIX. 

Ll.MlT.\TIO.\    OF   SriTS    AND    DEMANDS. 


(A)  What  Rights,  Actions  or  Demands,  are  deemed  out  of  the  Statute  of  Limitations 

in  Equity,  and  where  such  Rights,  Actions  or  Demands,  tho'  once  barred,  may 
be  revived,  and  set  up  again. 

(B)  Length  of  Time,  how  far  regarded  in  Equity. 

(A)  What  Rights,  Actions  or  Demands,  are  deemed  out  of  the  Statute  of 
LiMiT.vTioNs  in  Equity,  and  where  such  Rights,  Actions  or  Demands, 
tho'  oxce  isarred,  may  be  revived  and  set  up  again. 

1.  A  Trust  is  not  within  the  Statute  of  Limitations  (a).  March  Ud.  2  Mill.  Rep. 
145,  S.  P.  per  the  Master  of  the  Rolls.     (Vide  Blakeway  v.  Strafford,  2  P.  Wm.^.  373.) 

(n)Bythe  21  Jac.'[,cap.H),  all  Actions  upon  the  Case,  other  than  for  Slander,  Actions 
of  Account  (other  than  what  concerns  Merchandize  between  Merchant  and  Merchant), 
Actions  of  Trespass,  Quare  Clausum  Fregit,  Debt  upon  lending  or  Contract,  without 
Specialty  or  Arrearages  of  Rent,  for  Detinue,  Trover,  Replevin,  shall  be  commenced 
withni  Six  Years  after  the  Cause  of  Action,  and  not  after.  But  the  Right  of  Infants, 
Feme  Coverts,  Non  Compos  Mentis,  Persons  imprisoned,  or  beyond  Sea,  is  saved  ; 
so  that  they  commence  their  Suits  within  the  Time  above  limited,  after  their  Imper- 
fections removed  :  Provided  that  if  in  any  such  Actions  .Judgment  is  given  for  the 
PlaintifT.  and  the  same  is  reversed  for  Error  ;  or  if  a  Verdict  pass  for  him.  and  upon 
-Motion  in  Arrest  of  Judgment,  it  is  given  against  him  ;  or  if  the  Defendant  is  outlawed 
in  the  Suit,  and  does  after  reverse  the  Outlawry  ;  in  these  Cases  the  Plaintiff,  his  Heirs, 
•Vc.,  may  commence  a  new  Action  within  a  Year,  and  not  after  ;  bv  4  ct  5  Ann.  cap.16, 
the  PlaintifT's  Right  is  as  much  saved,  when  tlie  Defendant  is  beyond  Sea,  as  if  he  were 
so  himself  ;  provided  he  brings  liis  Action  witliin  such  Time  after  his  Return,  as  is 
hinited  by  the  21  Jac.  1. 

2.  The  Plaintiff,  wlio  was  Son  and  Executor  of  C.  J.  Heath,  who  was  made  C.  J. 
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at  Oxon  during  the  Difference  between  the  King  and  Parliament  (but  never  sat  at 
Westminster  Hall),  exhibited  a  Bill  against  the  Defendants,  Prothonotaries  of  the 
K.  B.  at  that  [304]  Time,  to  have  an  Account  of  the  Money,  &c.,  received  by  them 
during  that  Time,  by  an  implied  Trust  virtute  Officii  ;  to  which  the  Defendants  pleaded 
the  Statute  of  Limitations  ;  but  upon  Argument  the  Plea  was  over-ruled,  15  Car. 
■2  [1663].  Sir  Edward  Heath  and  Henley  <f-  al\  1  Chan.  Ca.  21 ;  3  Chan.  Rep.  8,  S.  C- 

3.  So  where  the  Plaintiff  exhibited  a  Bill,  to  have  an  Account  of  Money  received 
by  the  Defendant  from  his  Father  (whose  Executor  he  was),  who  gave  it  to  him  to 
compound  for  his  Estate,  sequestered  for  Delinquency  at  Goldsmiths  Hall  :  it  was 
ordered  accordingly  ;  the  Court  declaring  it  a  Trust,  and  therefore  not  within  the 
Statute  of  Limitations.  Mich.  15  Car.  2  [1663].  Sheldcm  and  Vi'eldman,  2  Clian. 
Ca.  26.  (2  Freem.  156,  S.  C,  and  decreed  accord',  but  says,  the  Bill  was  dismissed  for 
another  Reason.) 

4.  So  where  my  Lady  Hollis  lent  £100,  and  in  the  Note  which  was  given  for  it. 
Mention  was  made,  that  it  should  be  disposed  of  as  my  Lady  should  direct  ;  a  Bill 
being  exhibited  for  it,  the  Court  held  it  a  Deposilum,  or  Trust,  and  decreed  Payment 
of  it,  though  otherwise  it  was  barred  by  the  Statute  of  Limitations.     2  Vent.  345. 

5.  A  Charity  is  not  barred  by  Length  of  Time,  or  within  the  Statute  of  Limitations. 
[Att-Gen.  v.  Coventry,]  2  Vern.  399. 

6.  A  Legacy  is  not  within  the  Statute  of  Limitations.     [Parker «'.  Ash.]  1  Vern.  256. 

7.  The  Statute  of  Limitations  is  no  Plea  in  Bar  to  an  open  Account.  Pasch.  1687, 
Scudemore  and  ^yhite,  1  Vern.  456. 

(Accounts  current  or  open  are  not  within  the  Statute  of  Limitations  ;  but  Accounts 
stated  between  Merchant  and  Merchant  are  barred  by  the  Statute.  1  Vent.  89,  90 ; 
2  Saund,  124.) 

8.  If  a  Man  recovers  a  Judgment  or  Sentence  in  France  for  Money  due  to  him,  the 
Debt  must  be  considered  here  only  as  a  Debt  by  Simple  Contract,  and  the  Statute  of 
Limitations  will  run  upon  it.     [Dupeix  r.  De  Roven.]  2  Vern.  540,  541,  per  Cur'. 

9.  A  Bill  was  exhibited  to  be  reheved  touching  a  Rent  charged  upon  Lands  by  Will  ; 
the  Defendant  pleaded  the  Statute  of  Limitations,  and  that  there  had  been  no  Demand 
or  Payment  in  forty  Years  ;  and  the  Court  held,  that  the  Case  in  Coke's  Reports, 
(4  Co.  10,  11,)  on  the  Statute  Hen.  8,  concerned  only  Customary  Rents  between  Lord 
and  Tenant,  and  not  any  Rent  which  commenced  by  Grant,  or  whereof  the  Commence- 
ment could  be  shewn.     Trin.  1691,  Collins  and  Goodal,  2  Vern.  235. 

10.  If  one  receives  the  Profits  of  an  Infant's  Estate,  and  six  Years  after  his  coming 
of  Age  he  brings  a  Bill  for  an  Account,  the  Statute  of  Limitations  is  as  much  a  Bar 
to  such  a  Suit,  as  if  he  had  brought  an  Action  of  Account  at  Common  Law  ;  for  this 
Receipt  of  the  Profits  of  an  Infant's  Estate  is  not  such  a  Trust,  as  being  a  Creature  of 
the  Court  of  Equity,  the  Statute  shall  be  no  Bar  to  ;  for  he  might  have  had  his  Action 
of  Account  against  him  at  Law  ;  and  therefore  no  Necessity  to  come  into  this  Court 
for  the  Account.  For  the  Reason  why  Bills  for  an  Account  are  brought  here,  is  from 
the  Nature  of  the  Demand  ;  and  that  they  may  have  a  Discovery  of  Books,  Papers, 
and  the  Party's  Oath,  for  the  more  easy  taking  of  the  Account,  which  cannot  be  so 
well  done  at  Law  ;  but  if  the  Infant  lies  by  for  six  Years  after  he  comes  of  Age,  as  he  is 
barred  of  his  Action  of  Account  at  Law,  so  shall  he  be  of  his  Remedy  in  this  Court  ; 
and  there  is  no  Sort  of  Difference  in  Reason  between  the  two  Cases.  Trin.  1719. 
Lockei/  and  Lockeij,  per  Curiam.  {Free,  in  Chan.  518,  S.  C.  says,  Lord  Macclesfield  was 
clearhi  of  this  Opinion,  S.  C.  but  not  S.  P.  2  Eq.  Ca.  Abr.  48.) 

[305]  11.  If  tliere  is  no  Executor  against  whom  the  Plaintiff  may  bring  his  Action, 
he  shall  not  be  prejudiced  by  the  Statute  of  Limitations,  nor  shall  any  Laches  ia  such 
Case  be  imputed  to  him.     Joliffe  v.  Pitt,  2  Vern.  694. 

(If  one  brings  an  Action  before  the  Expiration  of  six  Years.and  dies  before  Judgment, 
the  six  Years  being  then  expired,  this  shall  not  prevent  his  Executor.  2  Salk.  424, 
425:  2  Salk.  421.  But  if  an  Executor  sues  upon  a  promissory  Note  to  the  Testator, 
and  dies  before  Judgment,  and  six  Years  from  the  original  Cause  of  Action  are  actually 
expired,  and  the  Executor  of  the  Executor  brings  a  new  Action  in  four  Years  atter 
the  first  Executor's  Death,  the  Statute  of  Limitations  shall  be  a  Bar  to  such  Action. 
For  though  the  Debt  does  not  become  irrecoverable  by  an  Abatement  of  the  Action 
after  the  six  Years  elapsed  by  the  Plaintiff's  Death,  yet  the  Executor  should  make  a 
recent  Prosecution,  to  which  "the  Clause  in  the  Statute,  that  provides  a  Year  after  the 
Reversal  of  a  Judgment,  &c.,  may  be  a  good  Direction  ;  or  shew,  that  he  came  as  early 
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as  he  could,  because  tliere  was  a  Contest  alxnit  the  Will  or  Right  of  Administration  ; 
for  the  Statute  was  made  for  the  Benefit  of  Defendants,  to  free  them  from  Actions 
when  their  Witnesses  were  dead,  or  their  Vouchers  lost.  Trin.  5  Geo.  '21,  W'illcoxiinA 
Huggins,  adjudged  in  B.  R.  Vide  2  Sir.  907.) 

12.  If  a  Man  sues  in  Chancery,  and  pending  the  Suit  there,  the  Statute  of  Limita- 
tir)ns  attaches  on  his  Demand,  and  his  Bill  is  afterwards  dismissed,  the  Matter  being 
properly  determinable  at  Common  Law  ;  in  such  Case  the  Court  will  preserve  the 
I'laintilf's  Right,  and  will  not  sulTer  the  Statute  to  be  pleaded  in  Bar  to  his  Demand. 
I  Anonymous,  I  1  Vern.  7.3,  74.  But  if  in  such  Case  tlie  Plaintiff  was  not  stayed  by  the 
Act  of  the  Court,  as  Injunction,  dc.  Q.  i{-  vide  [Anonymous]  2  Chan.  Ca.  217; 
fCraddock  r.  Marsh, |  1  Chan.  Hep.  205;  [Ilurdred  v.  Calladon,  ihid.]  214. 

*  13.  If  a  Man  devises  all  the  Rest  and  Residue  of  his  Personal  Estate,  after  Debts 
and  Legacies  paid,  to  ./.  <S'.,  and  several  of  the  Creditors  arc  barred  by  the  Statute  of 
Limitations,  who  iidtwithstanding  bring  Actions  against  the  Executor,  and  he  refuses 
to  plead  the  Statute  of  Limitations,  yet  Equity  will  not,  in  Favour  of  J.  S.  to  whom 
the  Surplus  is  devised,  compel  the  Executor  to  plead  the  Statute.  Mich.  1099,  Lord 
CasUelon  and  Lord  Fanshaw  adjudged.  (S.  C.  but  not  S.  P.  ante  298;  2  Eq.  Ahr. 
254,  259.    I'rec.  in  Chan.  99.) 

14.  If  a  Man  by  Will  or  Deed  subject  his  Lands  to  the  Payment  of  his  Debts,  Debts 
barred  by  the  Statute  of  Limitations  shall  be  paid  ;  for  they  are  Del)ts  in  Equity,  and 
the  Duty  remains;  the  Statute  hath  not  extinguished  that,  though  it  hath  taken 
away  the  Remedy.     |Ancmymous,J  1  Salk.  154.     (Uofton  v.  Mill,  2  Vern.  141,  S.  P.) 

*  15.  If  a  Man  has  a  Debt  due  to  him  by  Note,  or  a  Book-Debt,  and  has  made  no 
Demand  of  it  for  six  Years,  so  that  lie  is  barred  by  the  Statute  of  Limitations  ;  yet 
it  the  Debtor,  or  his  Executor,  after  the  six  Years,  puts  out  an  Advertisement  in  the 
(Jazelk,  or  any  other  News-Paper,  that  all  Persons  who  have  any  Debts  owing  to  them, 
may  apply  to  such  a  Place,  and  that  they  shall  be  paid  ;  this  (though  general,  and 
therefore  might  be  intended  of  legal  subsisting  Debts  only)  yet  amounts  to  such  an 
Acknowledgment  of  that  Debt  wliich  was  barred,  as  will  revive  the  Right,  and  bring 
it  out  of  tlie  Statute  again.  Pasch.  1714,  Andrews  and  Brown  decreed.  {Gilb.  Eq. 
lie  p.  41.    Free,  in  Chan.  .185,  S.  C.) 

10.  So  if  after  the  six  Y'ears  the  Debtor,  upon  Application  for  that  particular 
Debt,  acknowledges  it,  and  promises  Payment,  this  revives  the  Debt,  and  brings  it 
out  of  the  Statute  ;  because,  as  the  Note  itself  was  at  first  but  an  Evidence  of  the  Debt, 
so  that  being  barred,  this  Acknowledgment  and  Promise  is  a  new  Evidence  of  the 
Debt ;  and  being  jiroved,  will  maintain  an  Assumpsit  for  Recovery  of  it.  Fasch.  1714, 
Andreics  and  Brown,  jier  Cur'. 

[306]  (B)  Length  of  Time,  how  far  regarded  in  Ecjuitv. 

1.  If  a  Person  has  enjoyed  an  Estate  twenty-five  Years,  though  he  cannot  prove 
that  Livery  and  Seisin  was  made  of  it,  yet  he  shall  not  be  molested  ;  for  Equity,  .-iftcr 
such  Length  of  Time,  will  presume  Livery.  [Anonymous,]  Tufh.  54;  Biden  v. 
Loveday,  cit.  1  Vern.  1  9G. 

2.  So  if  a  Person  is  in  Po.sses.sion  of  a  Copyhold  Estate  forty  Yeans,  under  a  Will, 
though  he  caiuiot  prove  that  there  was  any  Surrender  to  the  Use  of  that  Will,  vet 
E(iuity  will  .supply  that  Defect  after  such  Length  of  Time.  Vide  Lyfovd  v.  Cmvard, 
1  "iern.  195^;  2  Chan.  Ca.  150,  S.  C. 

3.  The  PlaintilT  exhibited  a  Bill  to  set  aside  a  Conveyance  made  by  his  Father 
twenty  Years  ago,  and  alledged,  that  at  that  Time  his  Father  was  Non-Compos  ;  but 
the  Court  dismissed  the  Bill,  and  said,  that  after  twenty  Years  it  was  not  proper  to 
examine,  whether  a  Person  was  Non  Compos,  or  not.  [Winchcomb  v.  Hall,]  1 
Chan.  Hep.  40.  ^ 

4  The  PlaintifT  exhibited  a  Bill  against  the  Executors  of  a  Purchaser  of  certain 
Lands  from  him,  to  have  £500  Part  of  the  Purchase-Money  paid,  which  was  decreed 
PI       ^(V  t'lii'ty-three  Years  before  ;  but  the  Executor's  having  pleaded,  that  the 

tiintill  and  Dcti>ndant  lived  near  each  other,  and  that  no  Suit  was  cnmmenced  against 
tlieir  icstator  in  his  Life-time,  though  the  Plaintilf  might  have  easily  done  it,  the  Court 
tield  tJie  Plea  good.     [Ilunton  v.  Davies,]  2  Chan.  Hep.  44. 

in/'        ^      1  '^  ^^'^^^  "^  twenty-two  Years  old  came  to  tlie  Hands  of  an  Executor ; 
ana  in  as  much  as  the  Obligee,  till  about  seven  or  eight  Years  past,  lived  near  the 
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Testator,  and  never  demanded  any  Interest,  the  Court  conceived  the  Bond  was  satisfied, 
and  ordered  it  to  be  cancelled.  [Carpenter  v.  Tucker,]  1  Chan.  Rep.  78.  Vide 
[Geofrey  v.  Thorn]  1  Chan.  Bep.  88,  S.  P. ;  [Dennis  v.  Nourse]  1  Chan.  Rep.  106. 

6.  A.  exhibited  a  Bill  to  Imve  a  Specifick  Performance  of  a  Covenant,  whereby 
the  Plaintiff  was  to  have  a  Pit  in  the  Defendant's  Ground  for  digging  of  black  Stones, 
and  that  when  the  old  one  failed,  he  might  sink  a  new  one,  and  that  there  should  he 
no  other  Pit  for  digging  black  Slone  ;  but  it  appearing  that  the  Defendant,  and  those 
under  whom  he  claimed,  had  been  in  Possession  of  a  Pit  there  above  .nxty  Years,  the 
Bill  was  dismissed.  Hil.  1690,  Scolefield  and  Whiteliead,  2  Vern.  127.  (S.  C.  ante 
[1  Eq.  Ca.  Abr.],  26.) 

7.  A  Common  which  had  been  inclosed  for  thirty  Years,  shall  not  afterwards  be 
thrown  open.     Silicay  v.  Complon.  1  Vern.  32. 

8.  The  Defendant  held  a  Copyhold  of  the  Manor  of  Ipeing,  at  the  Rent  of  8s.  per 
Ann.  and  so  it  appeared  by  the  Court-Rolls  of  Hen.  8,  of  Phil,  and  Mary,  and  down 
to  Car.  1,  and  in  the  12  Car.  I  [1636-37]  The  Defendant's  Mother  was  admitted, 
as  of  the  Manor  of  Ipeing.  The  Owner  of  the  Manor  of  Dean,  wliich  he  purchased 
from  J.  S.  who  formerly  was  Owner  of  both  Manors,  brought  his  Bill  to  compel  Pa.y- 
ment  of  the  8s.  per  Ann.  and  although  he  admitted  that  the  Copyhold  was  held  (-f 
the  Manor  of  Ipeing,  and  not  of  the  Manor  of  Dean  ;  yet  the  Rent  having  been  paid 
to  him  for  near  twenty  years,  which  was  the  only  Evidence  he  had  to  shew  for  it,  the 
Arrears  and  growing  Rent  were  decreed  to  him  ;  and  a  Trial  at  Law  denied,  though 
prayed  by  the  Defendant.     Mich.  1705,  Steward  and  Bridger,  2  Vern.  516. 

[307]  9-  A.,  devises  his  Estate  to  B.  his  Son,  charged  with  £500  to  his  Gran- 
dnughter,  the  Daughter  of  B.  payable  at  Twenty-one,  or  Marriage  ;  B.  on  the  Marriage 
of  his  Daughter,  gives  her  £1500  Portion,  but  no  Notice  is  taken  of  the  £500  Legacy, 
nor  any  Release  given  for  it ;  twenty  Years  afterwards,  the  Daughter  and  her  second 
Husband  bring  a  Bill  against  the  Father  for  the  £500,  and  the  Bill  was  dismissed,  for 
the  £1500  shall  be  presumed  a  Satisfaction,  especially  after  such  a  Length  of  Time. 
Mackdowell  v.  Halfjxnny,  2  Vern.  484.  A  Legacy  presumed  to  be  paid  after  a  great 
Length  of  Time.     Fotherby  v.  Hartridge,  2  Vern.  21. 


CAP.  XL. 

Master  and  Skrvant. 

(A)  What  Remedy  they  have  against  each  other. 

(B)  How  far  answerable  for  each  other  to  others. 

(A)  What  Remedy  they  have  against  each  other. 

1.  A  Bill  was  exhibited  to  be  relieved  against  an  Apprentice  Bond  and  Articles, 
and  to  have  them  ujJ  ;  and  upon  hearing,  it  was  ordered,  that  the  Defendant  do  within 
a  certain  Time,  vie.  one  Year,  bring  his  Action,  and  go  to  Trial  thereupon  for  his 
Damages  ;  or  in  default  thereof,  the  Bond  and  Articles  to  be  delivered  up  ;  and  the 
Reason  given  was,  that  if  it  were  in  the  Defendant's  Choice  to  stay  his  Action  as  long 
as  he  pleased,  he  would  stay  till  the  Plaintiff's  Witnesses  were  dead  ;  and  this  Practice 
of  putting  the  Master  to  sue,  or  to  deliver  up  the  Indentures,  was  said  to  be  usual. 
Hil.  17  (&  18  Car.  [1666],  BakenxwA  Shelbiiry,  1  Chan.  Ca.  70.  (2  Freem.  184,  S.  C. 
and  P.  Semble  in  aiders  Ca.'<es,  for  Witnesses  may  die.     Ibid.  S.  C.  ante,  78.) 

2.  A.  put  liis  Son  Apprentice  to  an  Apothecary,  and  gave  with  him  a  Sum  of  Money, 
and  allowed  the  Youth  £10  per  Ann.  for  his  Clothes  ;  the  Defendant  having  put  away 
his  Apprentice,  after  he  had  lived  some  Time  with  him,  by  Reason  of  Negligence  and 
Misdemeanors  laid  to  his  Charges,  the  Court  decreed  the  Master  to  refund  £30  of  the 
Money,  and  the  rather,  because  the  Indentures  were  not  [308]  inrolled,  (a)  so  as  the 
Matter  was  not  properly  cognisable  before  the  Chamberlain  oi  London.  Trin.  1688, 
Tliertnan  and  Abell.  2  Vern.  64. 

{(()  That  the  Indentures  must  be  inrolled,  vide  2  Vern.  492. 

[308]  3.  A.  placed  his  Son  with  an  Attorney  at  the  Time  he  lay  ill  of  the  Sickness 

whereof  he  afterwards  died,  and  gave  £120  with  liim,  and  Articles  were  executed,  by 

which  it  was  provided,  that  in  case  the  Master  died  within  one  Year,  that  then  £60  of 

the  Money  should  be  returned  ;  it  happened  that  the  Master  died  within  three  Weeks 

G.  1.-^34* 
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aft<T  scaling  of  tlie  Artiflrs  and  PaymRnt  of  tlie  Money  ;  and  on  a  Bill  bmught  against 
ills  Executor,  tho  ('"<airt  decreed  100  Uuineas  to  be  paid  back  to  the  Father,  notwitli- 
standiiig  the' Agreement  of  the  Parties.  Trin.  1G87,  Neirton  and  Bowse,  1  Vern.  'ICO. 
4  U  ail  Apprentice  marries  without  the  Privity  of  his  Master,  yet  tliat  will  not 
justify  his  turning  him  away,  but  he  must  sue  his  Covenant.    Stephenson  v.  llouhUtch. 

2  Vern.  492. 

5.  But  bv  the  Custom  of  Londm,  a  Freeman  may  turn  away  his  Apprentice  foi- 
Gaming.     [VVoodrott'e  v.  Farnham,]  2  Vern.  291. 

G.  A.  gave  the  Defendant  B.  a  Spanish  Merchant  £G00  to  take  his  Son  Apprentice, 
and  entered  into  a  Bond  of  .£1000  for  liis  Fidelity,  and  at  the  same  Time  took  a  Cove- 
nant from  his  Master,  that  he  should  at  least  once  a  Month  see  his  Apprentice  make 
up  his  (^ash  ;  the  Defendant  brought  an  Action  on  the  Bond,  alledging,  that  the 
Apprentice  had  run  out  £800.  And  on  a  Bill  to  be  relieved,  my  Lord  Keeper  held, 
the  .\[eaning  of  the  Covenant  was,  that  the  Defendant  should  not  only  see  to  the  casting 
up  of  tlie  Cash,  that  it  was  right  in  Figures,  but  to  see  the  Cash  etTeetually  niad(^  up  ; 
and  therefore  decreed  the  Plaintiff  should  be  answerable  for  no  more  than  the  Master 
could  prove  the  Apprentice  imbezilcd  in  the  first  Month,  when  the  Inibc/.ilment  began. 
Mich.  1705,  Montague  and  Tidcomhe,  2  Vern.  518. 

(B)    How    V.KV.    .VNSWERABLE   FOR    EACH   OTHER   TO   OTHERS. 

1.  A.  as  Master  of  a  Ship,  of  which  the  Defendants  were  Part-Owners,  bought 
several  Goods  of  the  Plaintiffs,  as  Beef,  Bisket.  Sails,  d:c.  A.  failed,  and  on  a  Bill  to 
compel  the  Defendants  to  pay,  they  insisted  that  A.  only  was  liable,  because  he  had 
Money  from  the  Part-Owners  to  pay  the  Plaintiffs  ;  but  the  Court  held,  that  the 
Master  was  but  a  Servant  to  the  Owners,  and  where  a  Servant  buys,  the  Master  is 
lial)le  ;  and  though  the  Owners  paid  their  Servant,  yet  if  he  paid  not  the  Creilitors, 
they  must  stand  liable,  and  therefore  decreed  the  Owners  to  pay  the  Plaintiffs  their 
Debts  in  Proportion  to  their  respective  Shares  and  Interests  in  the  Ship.  11  il.  1 709, 
Speering  and  Degrave,  2  Vern.  G43.     (S.  C.  post  [1  Eq.  Ca.  Abr.],  373.) 

(Whatsoever  comes  within  the  Compass  of  a  Servant's  Business,  the  Master  shall 
be  chargeable  therewith,  as  of  his  Command,  and  shall  likewise  liave  Advantage  of 
the  same  against  others  ;  but  if  a  Servant  borrows  Money  in  his  Master's  Name,  or 
takes  it  up  of  a  Creditor  of  liis  Master's  without  Order,  that  does  not  bind  the  Master. 
Noy's  Max.  93,  94.    Dr.  &  Stud.  Dial.  2,  cap.  42.) 

2.  The  Plaintif?  Graham  was  Privi/  Purse  to  King  James  the  Second,  and  also 
Master  of  his  Buck-Hounds  ;  the  Defendant  Stampe  was  a  Laceman,  and  l)v  liis  Friends 
made  Interest  to  the  Plain-[309]-tiff,  that  he  might  be  made  use  of  to  furnish  Lace, 
<tc.,  for  the  King's  Hunt,  and  was  employed  accordingly,  and  Graham  did  likewise 
deal  with  him  on  his  own  private  Account,  and  he  was  from  Time  to  Time  paid  for 
what  he  furnished  for  the  King's  Liveries,  d-c,  out  of  the  Privy  Purse  ;  but  on  King 
James's,  going  away,  the  Defendant  brought  an  Indehitat.  Assump.  against  Graham, 
as  well  for  what  he  had  furnished  for  the  King's  Use,  as  for  what  he  had  furnislied 
for  Graham's  own  particular  Use,  and  recovered  for  both  ;  and  on  a  Bill  brought  to 
be  relieved,  the  Circumstances  of  the  Case  appeared  to  be,  that  Stamper  had  been 
p.u-niitted  to  furnish  Lace  and  Fringes,  dr.,  for  tlie  King,  on  his  Desire  and  Applica- 
tion made  to  Graham,  on  his  Behalf ;  that  the  Entries  in  the  Day-Book  of  such  Goods 
as  were  delivered  for  the  King's  Use,  was  without  Price,  that  they  may  be  added  in  the 
Leger-Book,  higher  or  lower,  as  they  had  a  Prospect  of  sooner  or  later  Payment ;  tliat 
the  Defendant  from  Time  to  Time  had  been  paid  out  of  the  King's  Privy  Purse;  and  one 
Witness  swore,  that  he  said  he  expected  Payment  from  the  Privy  Purse,  and  not  else- 
where ;  that  the  Account  of  the  Goods  delivered  to  the  King's  Use  had  been  paid 
off  to  about  ten  Months,  but  the  Account  of  Goods  delivered  on  Graham's  private 
Score,  was  of  four  Years  Continuance,  which  shews  that  he  kept  them  as  distinct 
Accounts;  that  none  of  the  Goods  delivered  for  the  King's  Use  came  to  Graham, 
nor  was  there  any  particular  Promise  to  pav  for  anv  of  them  ;  and  the  Court  held, 
that  if  the  Law  should  be,  that  he  that  speaks  for,  or  fetches  Goods  for  his  Master  with- 
out any  particular  Promise  of  paying  for  them,  is  liable  to  pav  for  them  (which  thev 
seemed  to  doubt)  ;  yet  on  these  Circumstances  the  Plaintiff  was  intitled  to  Relief,  and 
according  ordered,  that  the  Defendant  should  oiilv  take  out  Execution  for  so  much 
as  the  Plaintiff  was  indebted  to  him  on  liis  Account. '  Trin.  1G92,  Graham  and  Siamter. 
(2  Vern.  146.  S.  C.)  ' 
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[310]  CAP.  XLI. 
Mortgages. 

(A)  Of  the  Nature  and  different  Kinds  of  Mortgages ;  and  herein  of  tlie  Power  of 

Equity  in  supplying  Defects  in  Favour  of  the  Mortgagee,  and  in  making  that 
a  Mortgage  which  otherwise  would  be  an  absolute  Conveyance. 

(B)  Of  the  Equity  of  Eedemption,  at  what  Time. 

(C)  Of  the  Persons  to  redeem. 

(D)  Of  Foreclosure  :  and  here  of  opening  the  Foreclosure,  Parties  foreclosed,  and 

Tender  and  Refusal  of  the  Mortgage  Money. 

(E)  Wliere  there  are  several  Mortgagees   of  the  same  Estate  ;   what  Remedy   they 

have  against  the  Mortgagor,  and  against  each  other. 

(F)  \\liere  a  Mortgagee  may  protect  liimself  by  buying  in  precedent  Incumbrances. 
(Gj  Where  a  Person  who  comes  to  redeem  must  do  Equity  to  the  Mortgagee  before 

he  will  be  admitted. 
(H)  Mortgage-Money,  to  whom  to  be  paid. 
(I)     Mortgagee  answerable  for  the  Profits,  and  how  to  account. 
(K)  Hi)w  the  Assignee  of  the  Mortgagee  is  to  account. 

(A)  Of  the  Nature  and  different  Kinds  of  Mortgages  ;  and  herein  of  the  Power 
OF  Equity  in  supplying  Defects  in  Favour  of  the  Mortgagee,  and  in  jiaking 
THAT  A  Mortgage  which  othern^tse  would  be  an  absolute  Conveyance. 

1.  A  Mortgage  is  the  same  Thing  as  the  Hy/iotheca  of  the  Civilians,  and  may  be 
defined  a  Pledging  of  Lands,  or  other  [311]  innnoveable  Thing,  for  Money  lent  in  such 
.Manner,  that  the  Profit  or  Usufrudus  of  the  Thing  pledged  remains  with  the  Debtor 
till  such  Time  as  Default  is  made  iih  Payment  of  the  Mduey  at  the  Time  app(  inted. 

(The  Civil  Law  distinguished  between  the  Figniis  and  Hijpotheca  ;  the  Pignus 
was  when  any  Thing  was  obliged  for  Money  lent,  and  the  Possession  passed  to  the 
Creditor  ;  the  Hypotlieca  was  when  the  Thing  was  obliged  for  Money  lent,  and  the 
Possession  remained  with  the  Debtor  ;  and  in  case  of  Goods  pignorated,  the  Creditor 
was  obliged  to  the  same  Diligence  in  keeping  them,  as  he  used  about  his  own  ;  so 
that  if  tlie  Goods  were  lost  by  the  Negligence  of  the  Creditor,  an  Action  lay  ;  for  the 
Property  being  tran.sferred  to  the  Creditor  for  a  particular  Purpose,  he  was  to  keep 
them  at  his  Peril  :  If  the  Debtor  did  not  redeem  the  Thing  pledged,  the  Creditor  w-as 
to  foreclose  the  Redemption  of  the  Debtor  :  or  if  the  Money  was  not  paid,  the  Creditor 
had  his  Actio  Pignoritia  or  HypotJiecaria  ;  but  if  the  Money  was  tendered  or  paid  to 
the  Creditor,  the  Contract  of  Pignoration  was  dissolved,  and  the  Debtor  might  luive 
the  Pledge  back  as  a  Thing  lent  ;  Justin.  Vin.  592,  and  this  seems  to  have  introduced 
the  Notion  among  us  of  the  Debtor's  Right  of  Redemption.) 

2.  There  were  no  Mortgages  of  Lands  whilst  the  ancient  feudal  Tenures  cfintinucd, 
because  the  Feud  was  filled  with  a  Tenant  from  the  Lord's  original  Bounty  ;  but  when 
a  Liberty  of  Alienation  was  given,  two  Manners  of  Ways  of  mortgaging  were  made 
Use  of,  which  Littleton  distinguishes  between,  and  calls  by  the  Names  of  Vailivm 
vivum  and  Vadium  mortuum.     Co.  Lit.  205. 

3.  The  Vadium  vivum  is  where  a  Man  borrows  £100  of  another,  and  makes  an 
Estate  of  Lands  to  him,  till  he  hath  received  the  said  Sum  of  the  Issues  and  Profits 
of  the  Lands  ;  and  it  is  called  Vadium  vivum,  because  neither  the  Money  nor  the  Land 
dieth  :  for  the  Lands  are  constantly  paying  off  the  Money,  and  they  are  not  left  as 
a  dead  Pledge,  in  case  the  Money  be  not  paid ;  and  this  seems  to  have  been  the  mtst 
ancient  way  of  pledging.     Lit.  Sect.  205. 

4.  The  Vadium  mortuum  is  so  called,  because  it  is  doubtful  whether  the  Feoffor 
will  pay  the  Money  at  the  Day  limited,  or  not ;  and  if  he  do  not  pay,  the  Land  which 
is  but  in  Pledge,  upon  Condition  for  the  Payment  of  the  Money,  is  taken  from  him 
for  ever,  and  so  dead  to  him  ;  and  if  he  do  pay  it,  then  the  Pledge  is  dead  to  the  Tenant 
of  the  Land.  The  ancient  Way  of  making  th'se  Mortgages  was  by  a  Charter  of  Feoff- 
ment on  Condition,  that  if  the  Feoffor,  or  his  Heirs,  paid  the  Sum  to  the  Feoffee,  cr 
his  Heirs,  he  should  re-enter  and  re-possess,  and  sometimes  the  Condition  was  contained 
in  the  Charter  of  Feoffment,  and  sometimes  it  was  defeasanced  by  another  Cbartrr 
made  at  the  same  Time.     Lit.  '■'>^'2;  Maddor.  :U>^. 
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5.  These  Sort  of  Conveyances  were  subject  to  these  Inconveniences,  that  if  the 
Money  were  not  paid  at  the  day,  the  Estate  became  absohUe,  and  was  subject  to  the 
bdweV  of  the  Wife  of  the  Feoftec,  and  all  other  his  Real  Charges  and  Incumbrances, 
though  he  were  afterwards  permitlod  to  perform  the  Condition.  (Jo.  Lit.  221 ;  [Nash 
r.  Preston,]  Cro.  Car.  190. 

G.  But  tlie  Courts  of  Equity  have  set  this  Matter  right,  and  have  maintained  the 
Right  of  Redemption  not  only" against  Tenant  in  Dower,  and  the  Persons  that  come 
under  the  Feoffee,  but  even  against  Tenant  by  the  Curtesy  and  the  Lord  by  Escheat, 
that  are  in  the  Post ;  because  the  Payment  of  the  Money  doth,  in  Consideration  of 
Equity,  put  the  Feoffor  in  statu,  quo,' since  the  Lands  were  originally  only  a  Pledge 
for  the  Money  lent.     [Pawlett  v.  Att.-Gen.]  Hard.  465,  469. 

7.  If  Tenant  in  Tail  demises  Lands  for  ninety-nine  Years  by  Way  of  Mortgage, 
under  a  Condition  of  Redemption,  and  on  his  Marriage  suffers  a  Recovery,  and  in 
Consideration  of  the  Portion  settles  a  Jointure,  and  then  borrows  more  Money  of 
the  Mortgagee,  and  appoints  the  Term  as  a  Security,  the  Recovery  inures  to  make 
good  the  Term  ;  and  if  the  Mortgagee  had  no  Notice  of  the  Jointure,  he  [312]  shall 
be  allowed  the  second  Money  lent  as  well  as  the  first.  [Goddard  v.  Complin,]  1  Chan. 
Ca.  119,  120. 

8.  If  a  Copyholder  in  Fee  surrenders  to  the  Use  of  the  Mortgagee  in  Fee,  and  the 
Copyholder  becomes  a  Rinkrupt  before  Presentment,  and  there  is  no  Presentment ; 
yet  jier  Cowper,  Lord  Chan.,  though  the  Surrender  was  void  in  Law  for  want  of  a  Pre- 
sentment, and  that  might  be  the  Laches  of  the  Mortgagee  in  not  procuring  of  it,  yet 
the  Surrender  was  a  Lien,  and  that  bound  the  Land  in  Equity  ;  and  the  Assignee 
under  the  Commission  of  Bankruptcy  ought  not  to  be  in  a  better  Case  than  the  Bank- 
rupt, who  was  plainlv  bound  in  Equitv  by  this  defective  Convevance.  Mich.  8  Ann. 
[1709]  Taylor  and  Wheeler,  2  Salh.  449.  "  (S.  C.  ante  122;  2  Vern.  564;  1  P.  Wms. 
280 ;  Free,  in  Chan.  524.) 

*  9.  The  Plaintiff"  lent  a  Sum  of  Money  on  the  Mortgage  of  some  Houses,  and  had 
a  Bond  for  Payment  of  the  Money,  as  usual  in  such  Cases  ;  afterwards  he  lent  a  farther 
Sum  of  £2000  on  the  Equity  of  Redemption,  and  had  a  Bond  for  that  likewise  ;  after- 
\vards  the  Mortgagor  becomes  a  Bankrupt,  and  by  some  Accident  the  Value  of  the 
Houses  sunk  so  much,  that  they  were  not  sufficient  to  raise  the  Mortgage-Money 
first  lent ;  and  on  a  Bill  brouglit  to  have  them  sold,  and  that  as  to  so  much  as  they 
fell  short  to  answer  the  first  Mortgage-Money,  the  Mortgagee  might  come  in  upon 
his  Bond  as  a  Creditor  ;  it  was  so  decreed  ;  and  as  to  the  £2000  lent  upon  the  Equity, 
which  was  worth  notliing,  it  must  stand  singly  upon  the  Bond.  Pasch.  1G95,  ]Yise- 
man  and  Carbonell. 

10.  A.  lends  Money  to  B.  to  carry  on  certain  Buildings,  and  takes  a  Mortgage 
from  him  to  secure  £16,000  with  Interest,  and  by  another  Deed  executed  at  the  same 
'J'ime,  takes  a  Covenant  from  B.  that  he  should  convey  to  him,  if  he  thought  fit,  Ground- 
Rents  to  the  Value  of  £16,000,  at  the  R;ite  of  twenty  Years  Purchase  ;  and  on  a  Bill 
brought  to  redeem,  the  Master  of  the  Rolls  decreed  a  Redemption,  on  Payment  of 
Pnncipal,  Interest  and  Costs,  without  Regard  to  that  Agreement,  but  set  aside  the 
same  as  unconscionable  ;  for  a  Man  shall  not  have  Interest  for  his  Money,  and  a 
collateral  Advantage  besides  for  the  Loan  of  it,  or  clog  the  Redemption  with  any 
By- Agreement.     Mich.  1705,  Jennings  and  Ward,  2  Vern.  520. 

11.  If  the  Condition  of  a  Mortgage  is,  that  the  Mortgagor  should  redeem  during 
his  Life,  or  that  the  Mortgagor,  and  the  Heirs  of  his  Body,  should  redeem  ;  yet  Equity 
will  adnut  the  General  Heir  of  such  Mortgagor  to  a  Redemption,  because  this  can  be 
no  Purchase,  smce  there  is  a  Clause  of  Redemption  ;  and  when  the  Land  was  originallv 
only  a  Pledge  for  Money,  if  the  Principal  and  Interest  be  offered,  the  Land  is  free'; 
and  It  would  be  very  hard,  that  it  should  be  in  the  Power  of  the  Scrivener,  or  griping 
Usurer,  by  such  impertinent  Restrictions,  to  elude  the  Justice  of  the  Court.  1  Vern. 
33,  190   S.  C.;  2  Chan.  Ca.  147,  S.  C.     (Vide  Bonham  v.  Neivcomb.  infra,  pi.  13.) 

v..  But  if  a  Man  borrows  Money  of  his  Brother,  and  agrees  to  make  him  a  Mortgage, 
and  tliat  if  he  has  no  Issue  Male,  his  Brother  should  have  the  Land  ;  such  an  Agree- 
ment made  out  by  Proof,  may  well  be  decreed  in  Equity.  [Howard  v.  Harris,]  1 
Vern.  193,  per  North,  Lord  Keeper.     (Vide  Bonham  v.  Newcomh,  infra,  pi.  13.) 

13.  A.  in  consideration  of  £1000  made  an  absolute  Conveyance  to  B.  of  the  Reversion 
ot  certain  Lands  after  two  Lives,  which  at  that  Time  were  worth  little  more  ;  and 
by  another  Deed  of  the  same  Date,  the  Lands  are  made  redeemable  any  Time  during 
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the  Life  of  [313]  the  Grantor  only,  on  Payment  of  the  £1000  and  Interest ;  A.  died,  not 
having  paid  the  Money  ;  and  it  was  held  "by  my  Lord  Nottingham,  that  his  Heir  might 
redeem,  notwithstanding  this  restrictive  Clause  ;  and  that  it  was  a  Rule,  once  a  Mort- 
gage and  always  a  Mortgage,  and  that  B.  might  have  compelled  A.  to  redeem  in  his 
Life-time,  or  to  have  foreclosed  him  ;  but  on  a  re-hearing.  Lord  Keep.  North  reversed 
the  Decree  on  the  Circumstances  of  this  Case  ;  for  it  appeared,  by  Proof,  that  A.  had 
a  Kindness  for  B.  and  that  he  had  married  his  Kinswoman,  which  made  it  in  the 
Nature  of  a  Marriage-Settlement  ;  he  likewise  held,  that  B.  could  not  have  compelled 
A.  to  redeem  during  liis  Life;  which  made  it  the  more  strong.  33  Car.  2  [1681-82], 
Neuxomb  and  Bonham,  1  Vern.  7,  214,  S.  C. ;  232,  S.  C. ;  2  Vent.  364,  S.  C,  where  it 
is  said,  that  Lord  North's  Decree  was  affirmed  in  the  House  of  Lords.  (2  Freem.  67, 
iS.  C.  and  Decree  says,  it  was  thought  hard  by  several  at  the  Bar  that  the  Heir  should 
be  permitted  to  redeem  against  the  express  Agreement  of  his  Ancestor.  Ibid.  69.) 
Vide  1  Vern.  2G8,  Barrell  v.  Sahine. 

14.  If  A.  mortgages  Land  to  B.  worth  £15  per  Ann.  for  securing  £200,  and  at  the 
same  Time  B.  enters  into  a  Bond,  conditioned,  that  if  the  £200  and  Interest  is  not  paid 
within  a  Year,  then  he  to  pay  to  A.  his  Executors  or  Administrators,  the  further  Sum 
of  £78  in  full  for  the  Purchase  of  the  Premisses,  dx.,  and  A.  dies  within  the  Year,  and 
the  Money  is  paid  the  next  Day  after  the  Mortgage  is  forfeited  to  his  Administrator ; 
yet  A.'s  Heir  may  redeem,  paying  the  £200  and  likewise  the  £78  that  was  paid  the 
Administrator.     Mich.  1687,  'SS'illet  and  V\'innell,  1  Vern.  488,  decreed. 

15.  So  where  A.  for  £550  made  an  absolute  Assignment  of  a  Church-Lease  for  three 
Lives  to  B..  and  B.  by  Writing  under  his  Hand  agreed,  that  if  A.  paid  £600  at  the  End 
of  the  Y'ear,  B.  would  reconvey  ;  B.  died,  leaving  C.  his  Son  and  Heir  ;  two  of  the 
Lives  died,  and  the  Lease  was  twice  renewed  by  C.  and  his  Father  ;  and  though  it 
was  near  twenty  Years  since  the  Conveyance  was  made,  yet  the  Master  of  the  Rolls 
decreed  a  Redemption  on  Paj-ment  of  the  £550  and  the  two  Fines,  d-c.  Mich.  1688, 
Manlove  and  Ball,  2  Vern.  84;  ride  Talbot  v.  Braddill,  1  Vern.  183,  394,  where  a 
Mortgagee  was  allowed  to  redeem  before  the  Time  agreed  on. 

(B)  Of  the  Equity  of  Redejiptiox,  .\t  wu.^t  Time. 

1.  At  a  re-hearing  before  my  Lord  Keep.,  assisted  with  Justice  Vaughan  and  Turner, 
concerning  the  Redemption  of  a  Jlortgage  which  had  been  made  above  forty  Y'ears, 
my  Lord  Keep,  declared  that  he  would  not  relieve  Mortgages  after  twenty  Y^ears,  for 
that  the  Statutes  of  Limitations  did  adjudge  it  reasonable  to  limit  the  Time  of  one's 
Entry  to  that  Number  of  Y'ears,  unless  there  are  such  particular  Circumstances  as 
may  vary  the  ordinary  Case,  as  Infants,  Femes  Covert,  dx.,  who  are  provided  for  by 
the  very  Statute,  though  those  Matters  in  Equity  are  to  be  governed  by  the  Course 
of  the  Court ;  and  that  it  is  best  to  square  the  Rules  of  [314]  Equity  as  near  the  Rules 
of  Reason  and  Law  as  may  be.     Eicre  and  White.  2  Vent.  340. 

(Though  there  is  no  Time  limited  for  Redemption  of  Mortgages  ;  yet  where  a  Man 
comes  in  at  an  old  Hand,  it  hath  been  sometimes  decreed,  that  the  Possessor  should 
account  no  farther  than  for  the  Profits  made  in  his  own  Time,  to  discourage  the  stirring 
in  such  dormant  Titles  ;  but  the  Common  Doctrine  in  the  Courts  of  Equity  is,  that 
ilortgages  are  not  within  the  Statute  of  Limitations,  though  that  Statute  is  mentioned 
sometimes  as  a  proper  Direction  to  go  by  ;  for  the  Courts  of  Equity  are  tender  of  set- 
tling any  set  Time,  because  a  Man  can  never  be  injured  if  he  receives  Principal,  Interest 
and  Costs  ;  but  the  Proprietor  of  the  Land  is  injured  if  he  parts  with  his  Possession, 
under  the  true  Value  ;  but  sometimes  the  Court  hath  allowed  Length  of  Time  to  be 
pleaded  in  Bar,  where  the  mortgaged  Estate  hath  descended  as  a  Fee,  without  Entry 
or  Claim  from  the  Mortgagor,  and  where  the  Possessor  would  be  intangled  in  a  long 
Account.     Vide  1  Chan.  Ca.  102;  1  Chan.  Rep.  97,  98,  184,  206.) 

2.  A  Bill  was  exhibited  to  redeem  a  Mortgage  ;  to  which  the  Defendant  demurred, 
because  by  the  Plaintiff's  own  shewing,  it  appeared  the  Mortgage  was  sixty  Y''ears 
old  :  but  upon  Argument  the  Demurrer  was  over-ruled,  because  it  was  charged  in 
the  Bill,  that  the  Mortgagor  agreed  the  jMortgagee  should  enter,  and  hold  till  he  was 
satisfied  ;  which  is  in  the  Nature  of  a  ^yelsh■  Mortgage  ;  and  in  such  Case  the  Length 
of  Time  is  no  Objection.     Mich.  1686,  Urde  and  Herning,  1  Vern.  418. 

3.  So  where  a  Bill  was  exhibited  to  redeem  a  Mortgage  made  in  1642.  though 
the  Mortgagee  entered  in  1650,  and  there  were  three  Descents  on  the  Defendant's 
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rait,  aiRi  four  on  tlin  Part  of  the  Plaintiff;  yet  the  Lengtli  of  Time  being  an.swered 
for  the  greatest  Part  by  Infancy  or  Coverture  ;  and  for  as  much  as  in  1686,  a  Bill  was 
brought  by  the  Mortgagee  to  foreclose,  and  an  Account  then  made  up  by  the  Mortgagee, 
the  Court  decreed  a  Redemption,  and  an  Account  from  the  Foot  of  the  Account  in 
168().  Trin.  1700,  Procter  and  Coivper,  2  Vern.  377.  {Prec.  in  Chan.  116,  S.  C. ; 
2  Eq.  Ca.  Abr.  611,  S.  C.  but  not  S.  P.)  ^ 

4.  But  where  a  Mortgage  was  made  to  A.  in  the  Year  1 639,  to  indemnify  him  against 
Debts,  for  which  he  was  engaged  for  the  Mortgagor,  and  in  the  Year  1649,  he  entered 
into  the  mortgaged  Premisses,  and  had  Possession,  and  afterwards  conveyed  away 
several  Parts  of  the  mortgaged  Premisses  to  several  Persons,  and  several  Sales  and 
Marriage-Settlements  had  been  made  of  them  ;  and  in  the  Year  1CG3,  a  Bill  was  brought 
to  redeem,  but  all  the  Assignees  were  not  Parties  ;  and  a  Decree  to  an  Account,  and 
a  Report  made,  and  Exceptions  taken  to  that  Report  :  and  so  it  rested  for  al)out 
eighteen  Years,  and  then  another  Bill  was  brought,  and  another  Decree  to  redeem, 
but  no  Prosecution  upon  it  from  the  Year  1676  till  1697,  and  then  the  Plaintiff  having 
purchased  the  Equity  of  Redemption  of  those  Lands  {infer  alia)  from  the  Heirs  of  the 
Mortgagor,  brought  his  Bill  to  redeem  ;  the  Objections  against  it  were,  the  Length 
of  Time,  the  many  derivative  Titles  that  had  been  made,  and  when  no  Suit  was  depend- 
ing, and  the  DifHculty  of  taking  the  Account  :  to  which  it  was  answered,  that  there 
had  been  fresh  Pursuits,  and  that  the  Difficulty  of  the  Account  had  been  occasioned 
by  the  Mortgagees  themselves,  and  that  there  were  Infants  in  the  Case  :  My  Lord 
Keep.  held,  there  ought  to  be  no  Redemption,  and  that  Length  of  Time  excuses  the 
Moitgagee  from  taking  the  Estate  for  his  Own,  and  using  it  accordingly  ;  and  none 
that  have  come  in  under  him  have  done  amiss  ;  and  though  there  were  Infants  in 
the  Case,  yet  the  Time  having  begun  upon  the  Ancestor,  it  shall  run  even  upon  Infants, 
as  it  is  at  Law  in  the  Case  of  a  Fine  ;  and  there  is  one  great  Objection  to  a  Redemption 
in  this  Case,  that  it  does  not  appear  that  the  Plaintiff  paid  any  Thing  for  this  Equity 
of  Redemption,  only  had  it  thrown  into  his  Bargain.  Hil.  1700,  St.  John  and  Turner, 
2  Vern.  418,  S.  C.     (S.  C.  but  not  S.  P.  ante  [1  Eq.  Ca.  Abr.],  258.) 

[315]  *  5.  The  Plaintiff's  Grandfather  in  the  Year  1686  had  made  a  Mortgage 
of  the  Estate  in  Question,  which  proved  to  be  about  nine  or  ten  Pounds  per  Annum, 
for  .securing  £100.  Jntlie  Year  1696,  this  Mortgage  was  assigned  over  to  the  Defendant, 
who  by  Agreement  was  then  let  into  Possession,  and  had  continued  so  ever  since, 
and  was  now  about  ninety  Years  of  Age  ;  the  Mortgagor  died  several  Years  since, 
leaving  the  i'laintiff's  Father,  his  eldest  Son  and  Heir  of  full  Age,  who  likewise  died 
in  the  Year  1714,  leaving  the  Plaintiff  his  eldest  Son  and  Heir,  then  about  twelve  Years 
of  Age,  who  brought  this  Bill  for  an  Account,  and  to  be  let  into  a  Redemption  of  the 
Estate  in  Question,  but  which  the  Defendant  had  been  in  Possession  of  thirty-three 
Years,  and  so  was  greatly  overpaid  his  Principal  and  Interest ;  but  my  Lord  Chan. 
dismis.sed  his  Bill,  and  ordered  it  to  be  entered  down,  as  one  of  the  Reasons  for  dis- 
missmg  the  Bill,  that  the  Plaintiff  had  no  Remedy  by  Ejectment  at  Law  to  recover 
the  Poiise-ssion,  being  barred  by  the  Statute  of  Limitations,  and  he  thought  that  a 
reasonable  Guide  for  this  Court  to  follow,  as  to  the  Redemption  in  Equity  ;  and  thiaigh 
the  Plaintiff  was  an  Infant  at  his  Father's  death,  yet  the  Computation' of  Time  began 
long  before,  when  there  was  no  Infancy  in  the  Case,  and  therefore  will  run  on  against 
Infants  after.    Mich.  1729,  Knoicles  and  Spence. 

(C)  Of  the  Persons  to  redeem. 

\.  A  Person  who  comes  in  by  a  voluntary  Conveyance  may  redeem  a  Mortgage. 
[Howard  r.  Harris.]  1  Vern.  193,  admitted.  He  who  comes  to  redeem  a  Mortgage, 
mus^  shew  a  litle.     Vide  Lomax  v.  Bird,  1  Vern.  182. 

*  2-  ^^*  'Y'i?  ^^^^"^^  ™^°  ^  •^°"^' '"  ^^^"^^  ^'^  ^^^^^  himself  and  his  Heirs,  and  dies, 
leaving  a  Real  Estate  to  descend  to  his  Heir,  subject  to  a  Mortgage  for  Years,  and  the 
weir  sells  the  Equity  of  Redemption  ;  the  Obligee  cannot  redeem  the  Mortgage,  without 
nrst  hanng  a  Judgment  at  Law  against  the  Heir.  Pasch.  1702,  Bateman  and  Bate- 
man.^    [8.  C.  Pre.  Ch.  198.]    (S.  C.  but  not  S.  P.  ante  [1  Eq.  Ca.  Abr.],  149,  218,  pod, 

..1,  ^;i  '^''fi  "^^"^^eagee  in  Fee  after  Forfeiture  was  attainted,  and  the  King  seised,  and 
whether  the  Mortgagor  should  redeem  Duhitalur.     Hard.  465. 

4.  A.  mortgaged  his  Lands  upon  Condition,  that  if  he  or  his  Heirs  repaid  £100 
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at  such  a  Day,  he  should  re-enter  ;  before  the  Day  he  dies,  leaving  Issue  a  Daughter, 
liis  Wife  ensient  with  a  Son ;  the  Daughter  pays  the  Money  at  the  Day,  and  then 
tlie  Son  is  born;  the  Daughter  shall  keep  the  Lands,  and  the  Son  shall" not  recover 
against  her,  for  the  Daughter  is  in  nature  of  a  Purchaser,  where  she  hath  regained 
tlie  Land  by  her  own  Vigilance,  which  otherwise  had  lapsed  at  Law  to  the  Mortgagee. 
[Kirton"s  Case.]  Cro.  Car.  87.     [Shelly "s  Case,]  1  Co.  99. 

5.  If  a  Man  devises  Lands  which  are  in  Mortgage  to  A.  for  Life,  Remainder  to  B. 
in  Fee ;  A.  shall  contribute  one  Third  towards  the  Discharge  of  the  Mortgage.  [Cornish 
V.  Mew,]  1  Chan.  Ca.  271  ;  vide  [Thynn  r.  Duvall]  2  Vern.  117,  and  Title  Contribu- 
tion and  Average,  Letter  (B)  [1  Eq.  Ca.  Abr.  p.  117]. 

6.  If  a  Jointress,  who  is  to  hold  the  Land  free  from  Incumbrances,  pays  off  a  pre- 
cedent Mortgage,  her  Executors  shall  hold  over  till  they  are  satisfied,  because  such 
Tenant  for  Life  ought  to  be  reim-[316]-bursed  the  Money  she  paid  to  set  her  Estate 
free,  and  in  the  Condition  she  ought  to  have  been.  [Cornish  v.  Mew],  1  Chan.  Ca. 
271.     [Brond  v.  Brond].  2  Chan.  Ca.  lUO  ;   1  Chan.  Rep.  19. 

7.  But  if  a  .Jointress  after  Marriage  join  with  her  Husband  in  a  Fine,  and  mortgage 
the  Land,  and  the  Husband  dies,  there  her  Land  is  charged,  and  she  shall  pay  her  Fart 
towards  the  disburthening  the  Land ;  and  her  Executors  shall  not  hold  the  Lands 
till  satisfied  thereof,  because  she  herself  concurred  in  the  laying  on  the  Charge,  and 
therefore  must  join  in  the  disburthening  of  it,  according  to  the  V'alue  of  her  Interest. 
[Cornish  v.  Mew.]  1  Chan.  Ca.  271.  [Brond  v.  Brond.]  2  Chan.  Ca.  99,  100;  1  Chan. 
Rep.  19. 

8.  If  a  Man  marries  a  Jointress  of  Houses  which  are  burnt  down,  and  the  Husband 
and  Wife  borrow  £1500  to  build  on  the  Ground,  and  levy  a  Fine  sur  concessit  for  ninety- 
nine  Years,  if  the  Wife  lived  so  long,  and  a  Deed  is  made  between  the  Conuzee  and  the 
Husband,  wherein  the  Husband  covenants  to  repay  the  Mortgage-Money  with  Interest, 
and  the  Equityof  Redemption  is  Hmited  to  the  Husband  and  his  Heirs;  and  the  Husband 
expends  3  or  f  1000  in  building  upon  this  Ground,  and  dies  ;  the  Wife  shall  redeem, 
and  not  the  Heir  of  the  Husband.  Decreed  by  Nottingham,  Lord  Chan.,  and  affirmed 
on  a  rehearing  hy  North,  Lord  Keep.,  Bread  and  Brend,  1  Vern.  213,  for  the  Wife  was 
no  Party  to  the  Deed  of  Redemise,  by  which  the  Redemption  was  hmited  to  the  Husband ; 
and  the  Wife  being  a  Jointress,  and  having  granted  a  Term  for  Years  only  out  of  her 
Estate  for  Life,  there  rests  a  Reversion  in  her,  which  naturally  attracts  the  Redemption. 
(S.  G.  ante  [1  Eq.  Ca.  Abr.],  62.) 

9.  A.  on  his  Marriage  agreed  to  leave  his  Wife  £1000  if  she  survived  him  ;  the 
drawing  of  the  Agreement  was  left  to  the  Parson  of  the  Parish,  who  made  a  Bond 
from  .4.  to  his  intended  Wife  in  £2000,  conditioned  to  leave  her  £1000  if  she  survived 
him  ;  the  Marriage  was  had,  and  A.  died,  lea\-ing  a  Freehold  and  a  Copyhold  E.state 
in  Mortgage,  and  which  were  mortgaged  together  ;  and  it  was  held,  that  the  Wife  should 
redeem  as  well  the  Freehold  as  Copyhold,  and  hold  over  till  she  was  satisfied.  Hil. 
1701,  Acton  and  Pierce,  2  Vern.  480.  (S.  C.  ante  [1  Eq.  Ca.  Abr.],  G3;  Prec.-in  Chan. 
237:  2  Eq.  Ca.  Abr.  594.) 

10.  A.  joins  with  B.  her  Husband,  in  making  a  Mortgage  for  Years  of  her  Inheritance 
fjr  £4500,  to  supply  the  Husband's  Occasions,  to  pay  for  the  Place  of  Captain  of  the 
Band  of  Pensioners,  and  subject  to  the  .Mortgage  ;  the  Estate  was  settled  in  A.  for  Life, 
Remainder  to  her  Son  in  Tail.  B.  in  the  Mortgage  Deed  covenants  to  pay  the  Money, 
and  the  Pro-viso  was,  that  on  Payment  of  the  Mortgage  Money,  the  Term  was  to  cease  ; 
the  .Mortgage  was  several  Times  assigned,  and  particularly  in  1083,  and  the  Wife  joined 
in  it ;  and  there  the  Proviso  was,  that  on  Payment  of  the  Money  by  them,  or  either  of 
them,  the  Mortgage-Term  was  to  be  assigned,  as  they,  or  either  of  them  should  direct  or 
appjint.  A  few  Days  after  the  Mortgage  was  made,  B.  by  Letter  thanked  his  Wife 
for  having  sailed  it,'  and  added,  that  the  Profits  of  the  Office  should  be  religiously 
applied  to  pay  oft'  tlie  Incumbrance;  but  afterwards  when  Money  came  in,  though 
he  paid  off  the  Mortgage,  yet  he  took  an  Assignment  thereof  in  Trust  for  himself,  and 
by  Will  devised  his  Personal  Estate,  and  the  Benefit  of  this  Mortgage,  to  his  second 
Wife;  and  on  a  Bill  by  the  Son  of  tlie  first  Wife,  to  have  this  Mortgage  assigned  him, 
it  was  declared  by  my  Lord  Keep,  that  he  could  not  decree  for  him.  but  [317]  upon  the 
usual  Terms  of  Redemption,  on  Payment  of  Principal,  Interest  and  Costs,  discounting 
Profits  ;  but  upon  an  Appeal  to  the  Lords,  the  Son  obtained  a  Decree  to  have  the  Mort- 
gage assigned  to  him.  Pasc.  1702,  The  Earl  and  Countess  of  Huntingdon,  2  Vern. 
437.     (S.  C.  ante  [1  Eq.  Ca.  Abr.],  02  ;   Vide  S.  C.  2  Eq.  Abr.  072.) 
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11.  So  where  A.  and  his  Wife  mortgaged  the  Wife's  Estate,  and  A.  covenanted  to 
pay  tlie  Money,  but  tlie  Equity  of  Ecdcmption  was  reserved  to  them  and  their  Heirs  ; 
tiic  Husband  dying,  it  was  decreed,  that  the  Mortgage  should  be  discharged  out  of  the 
Husband's  Estate.     Mil.  1707,  Pocock  and  Lee,  2  Vern.  604. 

(D)  Of  Foreclosure  ;  and  here  of  opening  the  Foreclosure,  Parties  foreclosed, 
AND  Tender  and  Refusal  of  the  Mortgage  Money. 

1.  A  Mortgagee  obtained  a  Decree  against  a  Mortgagor  and  all  the  Creditors  whose 
Debts  aft'ccted  the  Estate,  that  they  should  redeem,  or  be  foreclosed.  One  of  tlu^ 
C/reditors  pays  the  Money  by  the  Consent  of  the  Rest,  and  has  the  Mortgage  assigned 
to  him  ;  and  agree-s  with  them,  that  if  they  would  pay  his  Money  at  a  further  Day, 
they  should  redeem  him  ;  otherwise,  that  he  should  have  the  Lands  absolutely.  The 
Creditors  failed  to  pay  the  Money  at  the  Time  agreed  on,  nevertheless  it  was  held,  on 
a  Bill  brought  by  the  other  Creditors,  that  tlicy  should  redeem,  tho'  the  Creditor  who 
paid  the  Money  had  been  in  Possession  20  Years,  and  had  made  great  Improvements, 
they  allowing  only  necessary  Repairs,  and  la.sting  Improvements.  Hil.  1G82,  Exton 
and  Greaves,  1  Vern.  138. 

2.  There  being  a  finst  and  second  Mortgage  made  of  the  same  Estate,  the  first 
Mortgagee  brought  a  Bill  against  the  second,  to  compel  him  to  redeem,  or  to  be  fore- 
closed, and  foreclosed  him  accordingly ;  it  so  happened  that  the  first  Mortgagee,  by 
his  Will,  devised  the  Premisses  to  the  Mortgagor  ;  and  thereupon  the  second  Mort- 
gagee brought  a  new  Bill  to  set  aside  the  first  Mortgage,  and  to  be  let  in  to  a  Satisfaction 
of  his  Money ;  the  Defendant  pleaded  the  former  Suit  and  Decree  of  Foreclosure ; 
but  the  Plea  was  over-ruled.  Trin.  1G91.  Cook  and  Sadler,  2  Vern.  235.  (Vide  Bovey 
V.  ^mith.  1  Vern.  60,  84,  144.) 

*  3.  If  a  Mortgagee  has  a  Decree  of  Foreclosure,  tho'  that  Decree  be  signed  and 
iiirolled,  yet  if  he  after  brings  an  Action  of  Debt  on  the  Bond  given  at  the  same  Time 
for  Payment  of  the  Money  and  Performance  of  the  Covenants  in  the  Mortgage  Deed, 
such  Action  opens  against  the  Foreclosure,  and  lets  in  the  Equity  of  Eedemption  of 
the  Mortgagor.     Trin.  1729,  Dashivood  and  Blythimy,  at  the  Rolls. 

4.  A  Man  makes  a  Mortgage,  and  afterwards  makes  a  Marriage  Settlement  of  the 
Equity  of  Redemption,  wherein  lie  limits  it  on  the  Wife,  and  then  on  the  Issue  of  his 
Body,  with  Remainder  in  Tail  to  his  Brother;  the  Mortgagee  exhibits  his  Bill  against 
the  Mortgagor  to  have  his  Money,  or  that  he  may  stand  foreclosed,  without  making 
the  Brother  a  Party,  and  has  a  Decree  accordingly ;  and  afterwards  the  Mortgagor 
dies  without  Issue,  and  the  Lands  re-[318]-main  to  tlie  Brother  by  the  Marriage  Settle- 
ment, who  prefers  his  Bill  to  redeem  ;  and  it  was  dismissed ;  for  having  made  those 
Parties  to  the  Bill  of  Foreclosure,  who  were  Parties  to  the  Mortgage,  he  did  as  much 
as  was  necassary ;  for  perhaps  it  was  impossible  for  liim  to  know  all  the  Parties  against 
whom  to-  seek  a  Foreclosure ;  and  this  would  keep  him  an  eternal  Bailiff  to  the  Mort- 
gagor ;  besides,  to  open  an  Account  after  Length  of  Time  against  a  Person,  who  by  Law- 
was  obliged  to  keep  no  Account,  in  Favour  of  a  meer  Volunteer,  is  unreasonable. 
[Roscarrick  v.  Barton,]  1  Chan.  Ca.  217,  220. 

5.  Tenant  for  Life,  the  Reversion  in  Fee;  he  in  Reversion  mortgages  his  Estate 
in  Fee,  and  the  Mortgagee  deviseth  it ;  the  Devisee  may  bring  his  Bill  against  the 
.Mortgagor,  and  need  not  make  the  Heir  of  the  Devisor  a  Party,  because  he  hath  no 
Interest  in  the  Lands  at  all,  it  being  all  devised  away  from  him,  and  he  need  only  fore- 
close the  Mortgagor.     [Williams  v.  Day,]  2  Chan.  Ca.  32. 

6.  If  a  Man  mortgages  Lands,  and  then  confesses  several  Judgments,  and  some 
of  the  Persons  that  have  Judgments  give  the  Mortgagee  Notice,  and  after  he  obtains 
against  the  Mortgagor  a  Decree  to  foreclose ;  sucli  Persons,  that  gave  Notice  of  their 
Interest,  shall  notwithstanding  redeem,  because  they  are  Creditors  for  a  valuable  Con- 
sideration, and  the  Mortgagee  had  Notice  of  them,  so  that  he  might  have  made  them 
Parties  to  his  Bill ;  but  the  Persons,  that  gave  no  previous  Notice  of  their  Judgment, 
are  totally  barred  of  all  Redemption  by  the  former  Decree.  [Smith  v.  Valence,]  1  Chan. 
Rep.  170.  [Welden  v.  Rallison,  Ibid.]  171. 

7.  But  when  a  Bill  was  exhibited  by  a  second  Mortgagee  to  redeem,  and  the  first 
Mortgagee  pleaded  his  Mortgage,  and  a  Decree  to  foreclose  the  Mortgagor,  without 
iNotice  of  the  second  Mortgage,  yet  the  Plea  was  over-ruled.  Mich.  1707,  Godfrey 
and  Chadwell,  2  Vern.  601. 
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8.  If  the  Mortgagor  tenders  the  iloney,  and  the  ^Mortgagee  refuses,  he  loses  the 
Interest  from  the  Time  of  the  Tender,  because  it  is  but  a  Pledge  for  the  Money ;  and 
if  the  Money  be  tendered,  he  ought  not  to  keep  the  Pledge  ;  and  no  Man  ought  to  pay 
for  the  Forbearance,  when  he  hath  the  Monev  readv.     [Manning  v.  Burges  1  [11  Chan 
Ca.  29.     [Lutton  v.  Rodd,]  2  Chan.  Ca.  20G,  S.  P.    " 

(If  upon  a  Mortgage  a  Tender  be  made  of  the  Money  at  the  Place  appointed  for 
Payment,  at  any  Time  of  Day  specified  in  the  Condition,  and  the  Mortgagee  refuses, 
the  Condition  i.s  .saved  for  ever,  and  the  Mortgagor  need  not  stay  at  the  Place  appointed 
till  the  last  Instant  of  the  Day,  because  by  the  express  Letter  of  the  Condition,  the  Monev 
is  to  be  paid  on  the  Day  indefinitely ;  nor  needs  there  be  any  new  Tender  afterwards 
within  a  convenient  Time,  because  by  the  Words  of  the  Contract  both  Parties  ought 
to  acquiesce  :  and  upon  such  Refusal  the  Land  is  discharged,  because  upon  the  Tender 
the  Demise  is  void  ;  and  if  it  be  on  a  Feoffment  the  Condition  is  performed,  and  the 
Feoffor  may  re-enter  ;  but  the  Money  lent  doth  yet  remain  a  Debt  or  Dutj',  because 
it  was  a  Debt  by  the  original  lending  of  the  Money,  whether  it  had  been  so  secured  or 
not ;  and  though  the  Security  fails  according  to  the  Words  of  the  Agreement,  yet 
there  is  the  same  natural  Justice  that  the  Monev  should  continue.  Co.  Lit.  209  '  5 
Co.  114;  Plou:  173.) 

*  9.  The  Plaintiff  had  made  a  Mortgage  in  Fee  of  his  Estate,  which  by  several 
mesne  Assignments  was  come  to  Sir  William  Doduell ;  and  there  being  likewise  two 
several  Terms  for  Years  standing  out,  they  were  assigned  to  Trustees,  in  Trust  for  Sir 
^Villiam  Dodirell,  to  protect  the  Inheritance,  and  subject  to  the  same  Equity  of  Re- 
demption ;  the  Plaintiff  and  Sir  ^^'illianl  Dodwell  settled  an  Account  of  what  was  due  ; 
and  there  appearing  to  be  due  thereon  £4400  Principal  Money,  the  Interest  was  then 
paid  off,  and  at  the  same  Time  Sir  ]yilliam  Dodwell  gave  a  Note,  whereby  he  promised, 
[319]  that  on  Payment  of  the  Sum  of  £4479  or  thereabouts,  on  the  23d  of  October 
then  next,  being  the  Interest  computed  to  that  Time,  he  would  re-convey  the  Inherit- 
ance to  the  Plaintiff"  and  his  Heirs,  and  would  procure  liis  Trustees  to  assign  the  two 
Terms  for  Years,  as  the  Plaintiff'  should  direct.  In  August  following  Sir  William  Dod- 
well died,  and  the  Defendants  were  his  Executors  ;  and  he  hkeT\nse  left  the  Defendant 
Mary,  his  only  Child,  and  Heir  at  Law,  an  Infant  of  about  eight  Years  of  Age ;  the 
Plaintiff  provided  the  Money,  and  on  the  23d  of  October  tendered  a  Bank-Bill  of  £4500 
to  one  of  the  Executors,  (there  being  four  in  all)  for  him  to  take  thereout  what  was 
then  due  for  Principal  and  Interest ;  but  the  Executors  ha\'ing  none  of  them  proved 
the  Will,  he  refused  to  accept  of  the  Tender ;  upon  which  the  Plaintiff  asked  him,  if 
he  objected  to  the  Legahty  of  the  Tender,  being  in  a  Bank-Bill  and  not  in  Money,  and 
that  if  he  did,  he  would  presently  turn  it  into  Money ;  to  which  the  other  answered, 
he  had  no  Objection  to  the  Tender,  but  not  ha\'ing  proved  the  Will,  he  would  not  accept 
of  the  Money.  Afterwards  the  Plaintiff  made  the  hke  Tender  to  another  of  the  Exe- 
cutors, who  likewise  refused  to  accept  of  it,  not  having  proved  the  Will ;  but  he  objected 
to  the  Legahty  of  the  Tender  not  being  in  Money :  Afterwards  all  the  four  Executors 
proved  the  Will ;  and  the  Bill  was  brought  to  redeem  on  Payment  of  £4400  and  Interest 
to  the  23d  of  October,  being  the  Time  mentioned  in  the  Note ;  and  that  the  Plaintiff 
might  not  be  obliged  to  pay  Interest  beyond  that  Time,  as  the  Defendant's  Executors 
insisted  he  ought :  And  it  was  held  by  my  Lord  Chancellor,  that  this  Tender  in  a  Bank- 
Note  was  not,  strictly  speaking,  a  legal  Tender  ;  but  since  it  was  proved  the  Plaintiff" 
off"ered  to  turn  it  into  Money,  that  made  it  a  good  Tender.  'Idli/,  It  was  clearly  agreed, 
that  any.  or  either  of  the  Executors,  before  Probate,  might  have  received  and  given 
a  good  Discharge  for  the  Money,  especially  when,  as  appeared  in  this  Case,  they  after- 
wards proved  the  Will,  and  so  were  Executors  ab  initio.  Mly,  That  tho'  they  were 
Executors  only  in  Trust  for  the  Daughter  who  was  an  Infant,  yet  none  of  them  could 
be  in  a  betterCase  than  Sir  William  Dodicell  himself  could  have  been,  if  he  had  been 
living ;  and  such  Tender  under  these  Circumstances  would  have  bound  him ;  so  it 
will  his  Executors  and  Devisee  ;  and  therefore  decreed  a  Redemption  on  Payment 
of  the  £4400  and  Interest  to  the  23d  of  October,  the  Time  mentioned  on  the  Note,  and 
no  longer,  and  no  Costs  on  either  Side ;  and  the  Infant  Heir  at  Law,  on  Payment  of 
the  Money  to  the  Executors,  was  to  convey  the  Inheritance  descended  to  her  according 
to  the  Act  7  Ann.  for  obliging  Infant  Trustees  to  assign  and  convey.  Hil.  1729,  Sir 
John  Austen  and  the  Executors  of  Sir  William  Dodtvell,  at  My  Lord  Chancellor"*. 
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[320]  (K)  Where  there  are  several  Mortgagees  of  the  same  Estate,  what 
J{e>h:dy  they  have  against  the  Mortgagor,  and  against  each  other. 

*  1.  If  a  Man  mortgages  Lands  by  a  defective  Conveyance,  and  aftervyards  mort- 
gages to  a  second  Person,  by  an  Assurance,  that  is  good  and  effectual,  with  Notice, 
the  Second  shall  prevail,  because  that  carries  the  legal  Title  ;  and  Equity  will  not  inter- 
pose, when  both  are  equally  upon  a  valuable  Consideration  ;  but  if  a  Man  mortgages 
Ijv  a  defective  Conveyance,'  and  there  are  subsequent  Creditors,  whose  Debts  did  not 
originally  alTect  the  Land,  Equity  will  supply  such  defective  Conveyance  against  such 
subsequent  Incumbrances,  who  acquireil  a  legal  Title  afterwards  ;  for  since  the  subse- 
quent Creditors  did  not  originally  take  the  Lands  for  their  Security,  nor  had  in  view 
an  Intention  to  alTcct  them,  when  afterwards  the  Lands  are  affected,  and  they  come 
in  under  the  very  Person  that  is  obliged  in  conscience  to  make  the  defective  Security 
goixl,  they  stand  in  his  Place,  and  shall  be  postponed  to  such  defective  Conveyance. 
Mich.  1G70,  Burgh  and  Francis,  by  Sir  Heneage  Finch,  Lord  Keep.  [S.  C.  Rep.  Temp. 
Finch,  iS;  Nelson,  183;   1  P.  VVms.  '279;  3  Swans.  536  n.] 

2.  The  Mortgagor  being  Son-in-Law  to  the  Mortgagee,  having  entered,  and  after- 
wards suilered  the  Mortgagor  to  take  the  Profits  for  several  Years,  without  requiring 
Interest  ;  it  was  held  by  the  Court,  that  the  Interest  of  the  first  Mortgagee  should 
not  atTect  the  Lands,  so  as  to  keep  out  the  second  Mortgagee  longer  than  he  would 
have  been,  had  the  Interest  been  duly  paid  ;  it  was  likewise  held,  that  if  a  Mortgagee, 
after  Notice  of  a  subsequent  Mortgage,  joins  with  the  Mortgagor,  in  a  Sale  of  the  Lands 
to  a  Stranger,  the  Money  received  by  either,  for  the  Purchase,  shall  sink  so  much  of 
the  Mortgage  Money.  Mich.  1G9L  Bentham  and  Haincourt.  {Free,  in  Chan.  30 
S.  C.) 

3.  If  A.  has  a  first  Mortgage,  and  B.  a  second,  and  subject  to  these  Mortgages. 
the  Estate  is  settled  on  C.  for  Life,  Kemainder  on  D.  an  Infant ;  A.  may  bring  a  Bill 
to  foreclose,  though  B.  has  not  the  like  Remedy  over  against  D.,  who  because  of  his 
infancy  cannot  be  foreclosed.     Mich.  1705,  Drapemnd  Jennings.  2  Vern.  518. 

4.  If  a  first  Mortgagee  brings  a  Bill  to  foreclose  the  Mortgagor,  and  an  Account 
is  directed  and  taken  between  them,  such  Account  shall  bind  the  second  Mortgagee, 
I  ho'  he  was  no  Party  to  the  Bill,  if  there  was  no  Fraud  or  Collusion  in  the  taking  of 
it.  Trin.  29  Car.  2,  Needier  and  iJeeble,  1  Chan.  Ca.  299.  (S.  C.  ante  [1  Eq.  Ca. 
Abr.].  12.) 

5.  If  a  Man  mortgages  certain  Lands  to  one  Man,  and  mortgages  those  Lands, 
with  some  others  to  another,  tlio'  this  seems  to  he  a  Case  omitted  out  of  the  Statute 
against  clandestine  .Mortgages  ;  yet  if  it  appears  to  be  a  Contrivance  to  evade  it,  as 
if  an  Acre  or  two  of  Land  were  only  added,  this  will  not  exempt  it ;  but  a  Person  who 
will  take  Advantage  of  the  Statute,  must  be  an  honest  Mortgagee  ;  and  therefoi-e 
if  a  Man  has  used  any  Fraud  or  Practice  in  obtain-[321]-ing  a  second  Mortgage,  he  shall 
not  have  the  Benefit  of  the  Statute.     fStatford  v.  Seiby.J  2  \'ern.  589,  590. 

(By  the  4  d-  5  W.  rf;  M.  cap.  16,  if  any  Person  shall  borrow  any  Money,  dx.,  and  for 
the  Payment  thereof  shall  suffer  a  Judgment  or  Recognizance,  and  shall  afterwards 
borrow  any  other  Sum  of  another,  or  for  other  valuable  Consideration,  and  for  securing 
the  Repayment  and  Discharge  thereof,  shall  mortgage  Lands  to  the  second  Lender, 
or  to  any  other  Person  in  Trust  for  him,  and  shall  not  give  Notice  to  the  Mortgagee 
of  such  Judgment,  etc.,  in  Writing  before  the  Execution  of  the  said  iMortgage,  such 
.Mortgagor  shall  have  no  Benefit  in  Equity  of  Redemption  of  the  Lands  mortgaged, 
unless  such  Mortgagor,  or  his  Heirs,  upon  Notice  given  by  the  Mortgagee  in  Writing, 
under  Hand  and  Seal,  attested  by  two  Witnesses,  of  such  former  Judgment,  dr., 
shall  within  six  Months  pay  oil  and  discharge  the  same,  and  cause  the  same  to  be  vacateil 
and  discharged.  And  if  any  Person  who  shall  once  Mortgage  Lands  for  valuable 
Consideration,  shall  again  mortgage  the  same  Lands,  or  any  Part  thereof,  to  any  other 
Person,  the  former  Mortgage  being  in  Force,  and  shall  not  discover  in  Writing  to  the 
second  Mortgagee  the  first  Mortgage,  such  Mortgagor  shall  have  no  Relief,  or  Equity 
of  Redemption,  against  the  second  Mortgagee,  but  such  second  or  third  Mortgagees 
may  redeem  any  former  iMortgage.  Tliis  Act  shall  not  extend  to  bar  any  Widow  of 
any  Mortgagor  of  her  Dower,  who  did  not  legally  join  with  such  Husband  in  such 
Mortgage,  or  otherwise  lawfully  exclude  herself.) 

6.  If  .1.  being  about  to  lend  Money  to  B.  on  a  Mortgage,  sends  C.  to  inquire  of  l>. 
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who  had  a  prior  Mortgage,  whether  he  had  any  Incumbrance  on^.'s  Estate;  and 
it  is  proved  that  C.  went  to  him,  and  spoke  to  him  accordingly,  and  that  D.  denied 
having  any  such  Mortgage,  D.'s  Mortgage  shall  be  postponed.     Ibbotson  v.  Rhodes, 

2  Vern.  554;  vi/Je  2  Vern.  370,  Draper  v.  Hill.  (S.  C.  but  not  S.  P.  ante  [1  Eq.  Ca. 
Abr.],  229.) 

7.  One  Goff,  being  possessed  of  the  Thatch'd  House  at  St.  James's,  on  a  Building 
Lease  for  60  Years,  mortgages  it  to  Dr.  Lancaster  and  one  Habherfield,  for  securing 
£fiOO,  which  the  Defendant  afterwards  paid  off,  and  advanced  to  GofJ  £600  more, 
and  took  an  Assignment  of  this  Mortgage,  but  liad  not  the  original  Lease  delivered 
to  him  till  some  Days  after  the  Assignment.  Goff  afterwards  being  in  a  declining 
\\  ay,  proposed  to  borrow  of  the  Plaintiff  £350  on  a  Mortgage  of  a  Vault  and  two 
Rooms,  Part  of  the  ilortgaged  Premisses  ;  and  on  a  Treaty  for  that  Purpose,  one 
Heviington,  who  acted  for  the  Plaintiff,  desired  to  see  the  original  Lease.  Golf  told 
him  that  he  had  it  not  by  liim,  but  that  his  Lawyer  kept  all  his  Writings  for  him.  as 
not  thinking  it  safe  to  trust  them  in  his  own  House,  where  all  sort  of  Company  resorted  ; 
upon  wliich  Goff  goes  to  the  Defendant,  who  was  an  Attorney  in  the  City,  tells  him 
he  was  about  agreeing  with  a  Person  for  the  rebuilding  Part  of  the  Premisses,  at  so 
much  a  Foot  Square,  wliich  woukl  better  liis  Security,  and  desired  him  to  let  him 
have  the  original  Lease,  that  he  may  see  the  Dimensions  of  the  House  :  the  Defendant 
would  not  trust  him  with  the  Lease  in  his  own  Power,  but  goes  along  with  him  to  the 
Thatched  House  ;  and  after  he  had  been  there  some  Time,  Goff  sends  for  the  Plaintiff 
and  Remington,  told  them  he  had  now  the  original  Lease,  which  they  might  see  ; 
and  upon  their  coming  to  his  House,  Goff  goes  into  the  Room  where  the  Defendant 
was,  and  desires  him  to  let  him  have  the  Lease,  to  shew  the  Person  he  had  mentioned, 
for  that  he  was  now  in  the  House  :  and  accordingly  the  Defendant  lets  him  have  the 
Lease,  which  he  carries  to  the  Plaintiff  and  Remington  ;  and  they  being  satisfied  there- 
with lend  him  the  Money,  and  took  a  Mortgage  of  the  Vault  and  two  Rooms,  insisting 
at  the  same  Time  to  have  the  original  Lease  delivered  to  them  ;  but  Goff  urging,  that 
it  concerned  liim  much  more  than  the  Plaintiff  had  in  j\lortgage,  and  that  he  could 
not  part  with  it,  the  Plaintiff  permitted  liim  to  keep  it,  and  he  thereupon  in  about 
an  hours  Time  dehvered  it  again  to  the  Defendant,  without  acquainting  him  with 
wliat  he  had  done  ;  and  the  Defendant  swore  expressly  in  his  Answer,  that  he  had  no 
Notice  of  this  Transaction,  or  of  the  Plaintiffs  Mortgage.  Afterwards  the  Plaintiff 
lent  Goff  a  farther  Sum  of  [322]  Money,  and  prevailed  on  the  Defendant  to  let  liim 
have  the  Original  Lease  a  second  Time  ;  but  there  was  no  Proof  that  the  Defendant 
knew  the  Occasion  of  it,  and  he  by  his  Answer  expressly  denied  his  having  Notice  of  it. 
Afterwards  Goff  failed,  and  thereupon  the  Defendant  brought  his  Ejectment,  and 
recovered  ;  and  this  Bill  was  brought  to  have  the  Defendant's  Mortgage  postponed, 
upon  Pretence  that  here  was  a  manifest  Fraud  on  the  Plaintiif,  and  that  tlie  Defendant 
was  privy  to  it ;  and  at  the  Rolls,  the  Plaintiii"  had  a  Decree  accordingly,  but  on  Appeal 
the  Decree  was  reversed  ;  but  my  Lord  Chan,  said,  if  a  Man  makes  a  Mortgage,  and 
afterwards  mortgages  the  same  Estate  to  another,  and  the  first  Mortgagee  is  in  Com- 
bination to  induce  the  second  Mortgagee  to  lend  his  Money,  this  Fraud  without  doubt 
will  in  Equity  postpone  liis  own  Mortgage  ;  so  if  such  Mortgagee  stands  by,  and  sees 
another  lending  Money  on  the  same  Estate,  without  giving  liim  Notice,  of  liis  first 
Mortgage,  this  is  such  a  Misprision  as  shall  forfeit  liis  Priority  ;  but  here  is  no  Manner 
of  Prool  that  the  Defendant  knew  any  Thing  of  the  Plaintiif  "s  Lending  his  Money  ; 
nay  if  there  had,  vet  the  Plaintiff  appears  guilty  of  so  much  a  grosser  Neglect,  that  he 
ought  not  to  prevail ;  for  the  Defendant  intrusted  Goff  with  his  original  Lease  but  for 
a  very  little  while  ;  the  Plaintiff  takes  his  Word  that  he  could  not  part  with  it.  and 
leaves  it  wholly  in  liis  Power,  to  go  on  in  defrauding  whom  else  he  had  a  Mind  to  ; 
besides,  it  appears  the  Defendant  was  imposed  on  by  Goff  ;  for  he  parted  with  the  Lease 
only  to  better  lus  own  Security,  and  had  the  most  specious  Pretence  that  could  be  for 
it  ;\and  therefore  it  cannot,  without  manifest  Proof,  be  objected  to  him,  that  he  let 
Goff  have  his  Lease  to  shew  the  Plaintiff,  or  with  a  Design  to  draw  in  the  Plaintiff 
to  lend  his  Monev,  and  dismissed  the  Bill  with  costs  unless  the  Plaintiff  should  within 
such  a  Time  redeem  the  Defendant  :  and  for  Precedents  were  cited  Raw  and  Pott, 
the  Countess  of  Bridgwater  and  Russet,  and  one  Clare's  Case  of  Yorkshire.  Mich. 
1716,  Peter  and  Russel.  (2  Vern.  726,  S.  C. ;  GUh.  Kq.  Rep.  122,  S.  C.  in  tolidem 
verbis.) 
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(F)    WllKUK    A    MORTGAGKE   MAY    PROTECT    HIMSEI.l''    BY    BUYING    IN 
PRECEDENT    INCUMBRANCES. 

1.  If  ii  Man  mortgages  Land  to  A.  and  afterwards  makes  a  .subsequent  Mortgage 
to  ji.  without  Notice  at  the  Time  of  making  the  Mortgage,  and  B.  purchases  in  a  pre- 
cedent Mortgage,  which  stands  out  at  Law,  tho"  nothing  on  it  be  due  in  Equity,  or  a 
Statute,  whereon  Money  is  due,  which  he  extends,  he  shall  liold  the  Land  till  he  is 
satisfied  what  is  due  upon  both  Securities,  though  he  had  Notice  of  A.'s  Mortgage 
before  his  second  Purcliase  of  the  prior  Security  ;  because  having  at  first  innocently 
lent  his  Mone\-,  he  may  do  what  he  can  to  secure  that  Money  from  being  lost  ;  and 
wlien  he  hath  ])urcliased  in  the  prior  Incumbrance,  he  hath  a  Title  at  Law,  and  being 
equally  on  a  valuable  Consideration  with  the  mean  Incumbrancer,  it  is  but  just  that 
Equity  should  leave  it  in  the  same  Manner  that  it  stood  at  Law  ;  for  there  is  no  Room 
for  ivjuity  to  interpose,  to  take  away  the  Security  the  Law  had  given,  where  the  Person 
that  has  the  Security  comes  into  the  Title  without  any  Corruption  at  all  ;  and  it  were 
Partiality  and  not  iCquity  to  interpose,  where  the  Security  gives  the  fair  Lender  a  good 
and  legal  [323]  J'itle  ;  and  it  is  all  as  one,  whether  such  third  Lender,  or  Purchaser, 
takes  in  a  Mortgage,  that  is  an  Interest  vested,  or  a  Statute  that  is  only  a  (Jharge  ; 
for  both  are  real  Liens,  and  sufficient  to  overthrow  the  Title  of  the  mesne  Incum- 
brancer, or  whether  Money  be  due  on  the  first  Incumbrance,  or  not,  since  that  does 
not  alter  the  legal  Title.  Marsh  and  Lee,  2  Veni.  337,  338.  1  Chan.  Ca.  162,  1G3, 
S.  C.  ;  [Churchill  r.  (Jrove,]  1  Chan.  Ca.  36;  [Hacket  v.  Wakefield.]  Hani.  173; 
llliggon  r.  Svddal,]  1  Chan.  Ca.  149,  150;  [Anon.]  2  Chan.  Ca.  208;  [Edmunds  v. 
Povey,]  1  Vern.  187;  1  Chan.  Ca.  20,  160  ;  [Hitchcock  r.  Sedgwick,]  2  Vern.  157, 
159.    {Vide  Post  [1  Eq.  Ca.  Abr.],  355.) 

2.  A  Man  mortgages  the  Manor  and  Rectory  of  D.  to  A.  and  afterwards  mortgages 
the  Rectory  to  B.  without  Notice  of  the  Mortgage  to  A.,  and  then  B.  purchases  in  a 
precedent  "incumbrance  on  both  the  Manor  and  Rectory ;  and  the  Question  was, 
when  B.  had  received  all  the  Money  due  on  the  first  Security,  whether  he  shoidd  re- 
ceive any  more  Profits  of  the  Manor,  or  only  keep  the  Incumbrance  on  Foot,  to  protect 
the  Rectory ;  whicli  w'as  argued  before  Finch,  Lord  Keep. ,  in  the  Presence  of  Wild 
and  Tnisden  ;  and  the  two  Judges  held,  that  B.  should  not  receive  the  Profits  of 
the  Manor,  after  the  fir.st  Incumbrance  was  satisfied,  because  he  had  taken  the  Rectory 
only  for  his  Security  of  that  Sinn  ;  and  it  would  be  unreasonable  to  give  him  a  Security 
beyond  what  he  had  in  his  Original  Intention  ;  but  the  Keeper  over-ruled  it  ;  for 
that  when  he  had  purchased  the  precedent  Incumbrances,  which  comprehended  both 
the  Manor  and  Rectory,  and  were  forfeited  at  Law,  and  therefore  it  was  reasonable,  that 
the  Estate  should  not  be  taken  away  by  the  mesne  Incumbrancer  in  a  Court  of  Equity, 
wliich  by  no  Method  could  be  evicted  at  Law,  unless  such  Person  would  do  Equity,  and 
pay  the  whole  Money  due  on  both  Securities.    [Bovey  r.  Skipwith,]  1  Chan.Ca.  201 ,  202. 

3.  If  a  Man  lends  £G00  on  a  Mortgage,  and  afterwards  discovering,  that  the  Estate 
is  pre-mortgaged  to  J.  S.  gets  in  an  old  satisfied  Incumbrance,  and  brings  his  Bill 
against  J.  S.  to  redeem,  or  be  foreclosed ;  he  need  not  prove  the  actual  Payment  of 
any  Money  for  such  precedent  Incumbrance  ;  the  having  the  Deed,  or  an  Acquittance, 
being  sufficient,  although  it  is  objected,  that  /.  S.  is  equally  a  Purchaser  with  him. 
Holt  v.  Mill,  2  Vern.  279.     (S.  C.  ante\l  Eq.  Ca.  Abr.],  229.)' 

4.  If  a  prior  Mortgage  or  Statute  be  l)ought  in,  pending  a  Bill  brought  by  A. 
against  the  Mortgagor  and  B.  who  buys  in  such  precedent  Statute  or  Mortgage,  to 
foreclose,  though  this  Purchase  be  pendente  lite,  yet  it  will  protect  B.,  he  being  at  Liberty 
to  do  what  he  can  for  his  own  Security.  Trin.  1687,  Taylor  and  Leigh,  2  Vern.  29. 
(Called  in  Vern.  Hawkins  v.  Taylor,  and  Leigh.) 

5.  But  where  A.  made  a  Mortgage  to  B.  and  afterwards  a  Commission  of  Bank- 
ruptcy was  taken  out  against  him,  and  the  Commissioners  made  an  Assignment  of 
his  Estate,  and  then  C.  lent  the  Bankrupt  £2000  on  a  second  Mortgage,  having  no 
Notice  of  the  Bankruptcy,  though  lie  afterwards  got  the  first  Mortgage ;  yet  it  was 
held  by  two  Lords  Commissioners  against  one,  that  this  prior  Mortgage  should  not 
protect  the  Mortgage  subsequent  to  the  Ba7ikruptcy  ;  foi'  every  one  is  bound  to  take 
Notice  of  a  Commission  of  Bankruptcy.     Hitchcox  v.  Sedgwick,  2  Vern.  156. 


on  any 


6.  And  though  a  Purchaser  or  Mortgagee  may  buy  in  an  Incumbrance,  or  lay  hold 
any  Plank  to  protect  himself,  yet  he  shall  not  protect  himself  by  the  taking  a  Con- 
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veyance  from  a  Trustee  after   he   had  Notice  of  the  Trust ;  for  by  taking  sucli 
Conveyance  he  becomes  the  Trustee  himself.     Vide  Saunders  v.  Dehew,  2  Vern.  271. 

[324]  ('J)  Where  a  Person  who  comes  to  redeem  must  do  Equity  to  the 
Mortgagee  before  he  will  be  admitted. 

1.  If  a  Mortgagor  borrows  more  Money  of  the  Mortgagee  upon  Bond,  where  the 
Heir  is  bound,  and  dies,  the  Heir  of  the  Mortgagor  shall  not  redeem  without  paying 
the  Bond-Debt,  as  well  as  that  secured  by  the  Mortgage  ;  because  when  the  Condition 
is  broken,  so  that  the  Term  or  Interest  becomes  absolute  in  the  Mortgagee,  if  the  Heir 
of  the  Mortgagor  will  have  Equity,  he  must  do  Equity,  by  the  Payment  of  the  whole 
Money  due  to  the  Mortgagee  ;  and  this  is  called  a  Rebutter  ;  but  if  the  Bill  was  ex- 
hibited by  the  Mortgagee  to  foreclose  ;  there,  if  the  Heir  of  the  Mortgagor  tender 
Principal  and  Costs,  it  sufficeth  without  Tender  of  the  Money  due  on  the  Bond,  because 
such  Bond  was  not  originally  any  Lien  on  the  Land  itself ;  and  if  that  be  tendered, 
for  which  tlie  Land  was  originally  pledged,  there  is  no  Reason  to  debar  the  Heir  of  his 
Right  of  Redemption.  [Anonymous,]  2  Chan.  Ca.  1G4;  [Windhams  f.  Jennings,]  2 
Chan.  Rep.  247 ;  [Shuttleworth  v.  Laycock,]  1  Vern.  245 ;  [Taylor  v.  Beversham,]  2 
Chan.  Ca.  194,  195. 

2.  So  where  a  Husband  and  Wife  levy  a  Fine  of  the  Wife's  Land,  to  enable  them  to 
take  up  the  sum  of  £400,  and  they  make  a  Mortgage  for  it,  and  after  the  Mortgage 
is  forfeited,  the  Husband  pays  in  Part  of  the  Mortgage-money,  but  afterwards  borrows 
again  the  same  Sum  of  the  Mortgagee  ;  it  was  decreed,  that  the  Mortgagee  having 
the  Estate  in  Law  in  him  by  the  Forfeiture  of  the  Mortgage,  he  should  hold  the  Land 
against  the  Heir  of  the  Wife  until  the  whole  Money  was  paid  ;  and  if  the  Heir  would 
not  pay  in  the  whole  Principal,  Interest  and  Costs,  he  should  be  foreclosed.  Pasch.  1682, 
Reason  and  Sacheverell,  1  Vern.  41.    (S.  C.  ante  [1  Eq.  Ca.  Abr.],  02  ;  2  Chan.  Rep.  98.) 

3.  So  if  a  Lessee  for  Years  mortgages  his  Term,  and  afterwards  borrows  Money 
of  the  Mortgagee  on  Bond,  and  dies,  his  Executor  shall  not  redeem  without  paying 
the  Bond  as  well  as  the  Mortgage.     Anon.  2  Vern.  177. 

4.  The  Plaintiff  pawned  some  Jewels  to  A',  who  signed  a  Writing  that  they  were 
to  be  redeemed  in  twelve  Months,  otherwise  for  the  £110  lent,  they  were  to  be  as 
bought  and  sold  ;  A',  within  a  short  Time  after  delivers  over  the  Jewels,  together 
with  some  Plate  of  his  own,  to  M.  a  Bookseller,  as  a  Pledge  for  £200,  and  A',  afterwards 
borrowed  £38  and  £50  of  M.  on  promissory  Notes,  to  be  repaid  on  Demand,  and  .1/.  Ijy 
Answer  insisted,  it  was  agreed,  that  the  Pledge  should  be  a  Security,  as  well  for  the 
Money  on  the  Notes  as  for  the  Money  first  lent,  but  coidd  make  no  Proof  of  any  such 
Promise  or  Agreement ;  and  though  a  Redemption  was  decreed,  yet  it  was  on  Payment 
of  all  that  was  due  to  M.  as  well  upon  the  Notes  as  on  the  Pawns  ;  but  the  Goods  of  K. 
which  were  pawned,  were  to  be  first  applied  as  far  as  the  Value  of  them  would  extend. 
Mich.  1715,  Demainbray  and  Metcalf.  (Prec.  in  Chan.  419,  S.  C. ;  Gilb.  Eq.  Rep.  104, 
S.  C,  under  the  Name  of  Demary  and  Metcalf,  somewhat  differently  stated.  2  Vern. 
091,  S.C.) 

5.  If  A.  is  bound  in  several  Bonds  with  B.  as  his  Surety  for  £4000,  and  A.  conveys 
the  Manor  of  C.  to  B.  by  Way  of  Mortgage,  to  counter-secure  him  against  the  Bonds 
for  £4000,  and  A.  dies,  and  after  I),  the  Son  and  Heir  of  A.  becomes  bound  with  B.  for 
£200(J  [325]  more  :  but  there  was  no  Agreement  that  the  Mortgage  should  be  a  Security 
to  II  against  the  Bonds  for  £2000,  and  after  B.  dies,  his  Heir  shall  not  be  permitted  to 
redeem  upon  Payment  of  the  £4000  only,  but  must  save  I),  harmless,  as  well  touching 
the  £2000  as  the  £4000,  for  he  that  would  have  Equity  help  where  the  Law  cannot, 
mu.st  do  Equity  to  the  Party  against  whom  he  seeks  to  be  relieved.    Hil.  19  cC-  20  Car. 

2  [1009],  St.  John  and  Holford,  1  Chan.  Ca.  97. 

0.  If  A.  acknowledges  a  Statute  to  B.  for  Payment  of  £800  with  Interest,  which 
being  forfeited,  and  the  Lands  extended  upon  it,  A.  for  a  valuable  Consideration, 
settles  the  same  Lands  in  Tail,  and  after  borrows  Money  of  B.  and  by  Articles  it  is  agreed, 
the  Statute  and  Extent  shall  stand  a  Security  for  the  last  Money,  and  after  A.  dies, 
and  the  £800  wuth  Interest  is  satisfied  by  Reception  of  the  Profits,  yet  the  Issue  in  Tail 
shall  not  be  relieved  against  the  Penalty  of  the  Statute  ;  for  though  the  Heir  has  an 
I^quity,  by  reason  of  the  Tail  made  upon  a  Consideration,  yet  the  Money  lent  raises 
an  Equity  for  B.  so  that  B.  hath  both  Law  and  Equity  ;  whereas  the  Issue  in  Tail  hath 
Equity  only  till  the  Penalty  is  satisfied.  Mich.  14  Car.  2  [1602],  Sir  John  Hedworlh 
and  Primate,  Hard.  318. 


I 
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7.  If  a  Mail  niakps  two  several  Mortgages  of  several  Lands,  and  dies,  and  one  of 
the  .Mort"a''es  is  of  an  intailed  Estate,  or  is  deficient  in  Value,  the  Heir  of  the  Mortgagor 
shall  not  be  admitted  to  redeem  one  without  tlie  other.  Murcirave  v.  Le  Ilooke,  2  Vern. 
207  neither  shall  the  Mortgagor  himself  redeem  the  one,  and  leave  the  defective  Mort- 
gage, but  he  must  take  both  together.  [Furefoy  v.  Purefoy,]  1  Vern.  29 ;  [Shuttleworth 
V.  Laycock,  Ibid.]  245,  S.  P. 

8.  The  Plaintiff,  as  Assignee  of  a  Statute  of  Bankruptcy,  brought  his  Bill  to  redeem 
a  Mortgage  of  the  Manor  of  Newington  in  Kent,  made  by  the  Bankrupt  to  the  De- 
fendant ;  the  Defendant,  by  Answer,  insisted,  that  he  first  lent  the  Bankrupt  £200 
on  a  Mortgage  of  a  ])articular  Tenement,  and  afterwards  lent  him  £300  on  a  Mortgage 
of  the  Manor  of  Newington.  which  was  of  better  Value  than  the  Money  due  ;  but  the 
first  Mortgage  was  deficient  in  Point  of  Value  ;  and  it  was  held,  that  if  the  Plaintiff' 
will  redeem  one,  he  must  redeem  both.     Hil.  1G92,  Pope  and  Onslow,  2  Vern.  286. 

•J.  If  a  Man  has  a  Debt  owing  to  him  by  Mortgage,  and  another  on  Bond  from  the 
same  Person,  he  cannot  tack  them  together  against  the  Mortgagor,  but  he  shall  be  let 
into  a  Kedemption,  on  Payment  of  the  Mortgage-Money  only ;  but  the  Heir  in  such 
Case  shall  not  he  let  into  a  Redemption  without  Payment  of  both,  because  the  Land  in 
his  Hand  is  chargeable  with  the  Bond,  even  at  Law;  and  since  the  Statute  against 
fraudulent  Devises,  the  Devisee  of  the  Equity  of  Redemption  is  in  the  same  Case  with 
the  Heir,  and  cannot  redeem  without  Payment  of  both,  because  the  Statute  makes 
such  Devise  void  as  against  (Creditors,  and  then  the  Devisee  stands  in  the  same  Place 
as  the  Heir  must  have  done,  if  no  Devise  had  been  made;  but  before  that  Statute 
such  Devisee  would  not  bo  liable  to  the  Bond-Debt.  Trin.  1  Geo.  1  [1715],  Challis 
and  Cashorn. 

(S.  C.  but  not  S.  P.  ante  121,  Prec.  in  Chan.  407,  S.  C  says  it  was  so  said  by  Mr. 
Vernon,  and  agreed  to  by  the  CV)urt.  Gilb.  Eq.  Rep.  96,  S.  C.  in  totidem  verbis  with 
Prec.  in  Chan.  Vide  1  Vern.  244,  where  it  is  held,  that  the  Mortgagor  himself  must 
pay  both  Bond  and  Mortgage  ;  but  Q.  and  whether  there  be  any  Difference  when  the 
Mortgagor  comes  to  redeem,  and  when  the  Mortgagee  brings  a  Bill  to  foreclose.  That 
the  Vendee  or  Devisee  of  the  Equity  of  Redemption  was  not  obliged  to  pay  both  before 
the  Statute  against  fraudulent  Devises,  was  resolved.     Hil.  1G98,  Baily  and  Robinson.) 

*  10.  A.  morl  gaged  his  Estate  to  B.  and  then  assigned  the  Equity  of  Redemption 
to  C.  afterwards  1>.  obtained  a  judgment  against  A.,  and  B.  the  Mortgagee  assigns  to  D. 
his  Mortgage,  and  then  C.  ten-[326]-dfrs  the  Money  due  on  the  first  Mortgage  to  D. 
who  had  Notice  of  the  Assignment  of  the  Equity  of  Redemption,  upon  his  purchasing 
in  his  first  Mortgage  ;  and  it  was  here  objected,  that  D.  having  the  legal  Estate  in 
him  by  the  Assignment  of  the  forfeited  Mortgage,  and  C.  having  only  an  equitable 
Interest,  not  supported  by  the  legal  Estate,  if  C.  would  have  Equity,  he  ought  to  do 
Equity,  by  paying  off  both  Monies  to  D.  But  it  was  answered  and  resolved  by  the 
Court,  that  C.  should  redeem,  paying  only  the  Money  due  on  the  Mortgage,  and  not 
what  was  due  on  the  Judgment,  because  the  Equity  of  Redemption  was  never  bound 
by  the  Judgment,  for  the  Judgment  was  not  confessed,  so  as  to  become  a  real  Lien 
upon  the  Estate  at  the  Time  when  this  Equity  was  assigned  ;  and  therefore  the  Judg- 
ment could  never  charge  or  affect  it,  and  consequently  C.  purchased  an  Estate,  not 
bound  by  the  Judgment,  and  by  consequence  the  Judgment-Creditor,  by  purchasing 
ill  tlie  prior  Mortgagor,  could  never  defeat  the  Interest  of  C.  Trin.  1708,  Breerton 
and  .Jones,  at  the  Rolls. 

*  1 1.  It  was  also  declared,  that  if  a  Person  that  had  a  first  Mortgage  should,  without 
the  Consent  of  the  Mortgagor,  purchase  in  a  subsequent  Judgment,  a  mesne  Mortgagee 
or  Assignee  of  the  Equity  of  Redemption  should  not  be  obliged  to  pay  the  Money  due 
on  both  Securities,  in  order  to  redeem  ;  because  such  Transactions  of  the  Mortgagee 
was  only  to  load  the  EsUite  without  the  Consent  of  the  Owner,  when  he  had  no  Prospect 
of  bettering  his  own  Security.     Breerton  and  Jones. 

12.  If  the  Father  is  Tenant  f.>r  Life,  Remainder  to  his  Son  in  Tail,  and  the  Father 
mortgages  to  /.  8.,  who  finding  his  Title  defective  sends  £100  to  the  Son,  and  takes  a 
Mortgage  from  him  of  the  same  Land,  &c.,  the  Son  mav  redeem,  paying  the  £100  only, 
for  the  Son  is  a  Stranger  to  the  Estate  of  his  Father.  Hil.  31  &  32  Car.  2  [1681], 
Bromley  and  Hamond,  2  Chan.  Ca.  23. 

V^-  ^"  ^^'here  a  Lunatick,  before  he  became  such,  made  a  Mortgage  of  good  Part 
of  his  Estate  for  £50,  and  the  Committee  transferred  this  Mortgage,  and  took  up  3  or 
i400  more  upon  it ;  my  Lord  Chancellor  declared  the  Mortgage  should  stand  a  Security 
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f.ir   the  £50   only.     Mich.    1G84,  Foster  and  Merchant,    1    Vern.    202      (S    C    ante 
[1  Eq.  Ca.  Abr.],  277.) 

(H)  MoRTG.vtiK-.M(j.\r;v,  to  wiio.m  to  LE  I'.MD. 

1.  NVliere  a  Mortgage  was  made  uijun  Condition  that  the  Mortgagor  paid  a  certain 
Sum  to  the  Mortgagee,  his  Heirs,  Executors  or  Administrat<irs,  that  then  the  Mortgagor 
should  re-enter,  and  the  Day  passed  without  Payment,  and  the  Mortgagee  died  ;  great 
Doubt  was,  whether  the  Money  should  be  paid  to  the  Heir  or  Executor  of  the  Mort- 
gagee ;  and  it  was  formerly  held,  that  where  the  Heir  was  named  in  the  Condition, 
and  no  Bond  or  Covenant  given  to  make  it  appear  a  Personal  Matter  ;  and  there  was 
no  Deficiency  of  Assets  to  pay  Creditors  ;  that  in  such  Case  the  Heir,  parting  with 
the  Benefit  descended  to  liim,  should  have  the  Money  on  the  Mortgage.  [Smith  v. 
Smoult,]  1  Cha7i.  Ca.  88;  [Tilly  v.  Egerton,]  1  Chan.  Bep.  181,  182-3. 

2.  But  afterwards  it  was  truly  settled  in  several  Cases  by  Lord  [327]  Chancellor 
Finch,  that  the  Money  should  go  to  the  Executors  or  Administrators,  and  not  to  the 
Heir;  and  the  Reason  was,  because  Equity  follows  the  Law;  and  at  Conmion  Law, 
if  Conditions  or  Defeasances  of  Mortgages  are  so  penned,  as  no  mention  is  made  either 
of  Heirs  or  Executors,  in  that  Case  the  Money  ought  to  be  paid  to  the  Executors,  because 
the  Money  came  out  of  the  Personal  Estate,  and  therefore  ought  to  return  thither 
again  ;  but  if  the  Defeasance  appoints  the  Money  to  be  paid  to  the  Heir  or  Executor 
disjunctively,  if  the  Mortgagor  pays  the  Money  precisely  at  the  Day,  he  may  elect  to 
pay  it  either  to  the  Heir  or  the  Executor  ;  but  where  the  precise  Day  is  past,  and  the 
Mortgage  forfeited,  all  Election  is  gone  in  Law,  for  in  Law  there  is  no  Redemption  ;  and 
when  the  Case  is  reduced  to  an  Equity  of  Redemption,  it  were  perfectly  against  Equity 
to  revive  the  Election  of  the  Mortgagor,  because  that  would  only  tend  to  the  Delay 
of  the  Payment  of  the  Money  as  long  as  he  pleased,  and  end  in  Compcsitions  to  pay 
the  Money  into  that  Hand  which  would  use  him  best  ;  and  to  say  that  the  Election 
should  be  in  the  Court,  would  be  to  place  an  arbitrary  Power  in  it,  which  would  tend 
to  the  Inconvenience  of  the  Subject,  since  no  Man  could  safely  pay  the  Money  in  such 
Cases,  without  applying  to  the  Court  in  a  Suit  in  Equity  ;  and  therefore  since  there 
ought  to  be  a  certain  Rule,  a  better  cannot  be  chose,  than  to  come  as  near  as  can  be  to 
the  Rule  and  Reason  of  the  Common  Law ;  and  as  the  Law  always  gives  the  Money 
to  the  Executor,  where  no  Person  is  named,  or  where  the  Election  to  pay,  either  to  the 
Heir  or  Executor,  is  gone  and  forfeited  in  Law,  it  is  all  one  as  if  neither  Heir  nor 
Executor  were  named  in  the  Condition  ;  and  then  Equity  following  the  Rules  of  the 
Common  Law,  ought  to  give  it  to  the  Executor  ;  for  in  natural  Justice  and  Equity, 
the  principal  Right  of  the  Mortgagee  is  to  his  Money,  and  his  Right  to  the  Land  is  only 
as  a  Deposit  or  Pledge  for  his  Money  ;  and  therefore  the  Money  ought  to  be  paid  to 
the  proper  Hand  that  the  jNIortgagee  has  appointed  Receiver  of  it  :  and  that  is  his 
Executor  ;  and  then  the  Heir,  who  is  only  a  Trustee  to  keep  the  Pledge,  ought  to 
deliver  it  back  to  the  Mortgagor ;  and  though  the  Heir  has  the  Use  and  Benefit  of 
the  Land  till  redeemed,  yet  he  has  it  only  as  a  Pledge,  and  therefore  is  a  Trustee  to 
restore  it  when  the  Money  is  paid  to  the  proper  hand  ;  and  the  Heir  himself,  though 
he  be  proper  to  keep  the  Pledge,  being  Land,  yet  he  is  not  proper  to  receive  the  Money, 
it  being  purely  personal ;  and  it  is  not  hard  that  the  Heir  should  part  with  the  Land, 
without  liaving  the  Money  that  comes  in  Lieu  of  it,  because  the  Money  was  originally 
parted  with  from  the  personal  Estate,  and  had  immediately  come  into  the  Hands  of 
the  Executor,  had  it  not  been  placed  out  on  this  real  Security  ;  and  therefore  it  has 
since  been  decreed,  whether  the  Executor  has  Assets,  or  not,  that  the  Mortgage-Money 
should  be  paid  him.  [Thornbrough  v.  Baker,]  1  Clian.  Ca.  283;  [Ellis  v.  Guavas,]  2  Chan. 
Ca.  50,  [Winne  v.  Littleton.]  51,  [Noy  v.  Ellis,]  220;  [Turner's  Case.] 2  Vent.  348,  [Little- 
ton's Case,  Ibid.]  351;  [Tilly  v.  Egerton,]  1  Chan.  Rep.  183;  [Turner  v.  Turner,]  2  Chan. 
Rep.  155,  [Turner  v.  Crane,  Ibid.]  242  ;  [Smith  v.  Smoult,]  1  Chan.  Ca.  88;  [Pawlett 
V.  Att.-Gen.]  Hard. iG7  ;  [Turner  v.  Crane,]  1  Vern.  170,  [Canning  i:  Hicks,  Ibid.]  412. 

3.  If  the  Heir  of  the  Mortgagee  forecloses  the  Mortgagor,  the  Executor  being  no 
Party,  upon  a  Bill  by  the  Executor  against  the  Heir  of  the  Mortgagee  and  the  Mortgagor, 
the  Land  will  be  decreed  the  Executor.  Gobe  and  the  Earl  of  Carlisle  [Clerkson  v. 
Bowyer],  2  Vern.  67,  cited  to  be  adjudged. 

[328]  -i-  But  if  the  Executor  of  the  Mortgagee,  after  a  Foreclosure  by  the  Heir, 
brings  a  Bill  to  have  the  Benefit  of  the  Mortgage,  the  Heir,  if  he  thinks  fit,  may  take 
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tlit>  Benefit  of  the  Forwlosuro  to  liiinself,  paying  tlie  Executor  the  Mortgage-money 
jiiid  Interest.     [Clerkscm  r.  J3owyer,J  '2  Vem.  G7,  ]ier  Curiam. 

5.  If  there  be  a  Mortgage  in  Fee  of  a  long  standing,  and  there  are  two  Descents 
cast  since  the  Mortgage  was  made  ;  and  tlioiigh  the  Mortgagor  ])y  Answer,  says  lie 
will  not  reileem,  yet  the  Mortgage  should  go  to  the  Executor,  and  not  the  Heir,  tlie 
Equity  of  Redemption  not  being  foreclosed  or  released.  Tabor  and  Greaves,  2  Vem. 
'MM.  (8.  C.  ante  [I  Eq.  Ca.  Abr.],  273,  by  the  name  of  Tabor  v.  Grover,  and  so  called  in 
Vernon.) 

C.  Hut  if  a  Mortgagee  in  Fee  enters  for  a  Forfeiture,  and  after  seven  Years  Enjoy- 
ment, abscjlutely  sells  the  Land  to  /.  -S'.  and  his  Heirs  ;  the  Estate  shall  not  be  looked 
upon  to  be  a  Mortgage  in  the  Hands  of  J.  S.  so  as  to  make  it  Part  of  his  personal 
Estate;  hut  it  shall  be  for  the  Benefit  of  his  Heir.  Mich.  1G84,  Cultuii.  and  lies, 
1  Vem.  271.    (S.  G.  a7ite  [1  Eq.  Ca.  Abr.],  273.) 

(I)    M0RTG.\GKE   ANSWEU.USLE   FOB   THE   PROFITS,    AND   HOW   TO    ACCOUNT. 

1.  The  Mortgagee  is  answerable  in  Equity  when  he  comes  into  the  Possession  of 
the  Lands,  for  the  Profits  that  he  made  of  the  Lands,  and  not  for  the  Profits  that  he 
might  have  made,  unless  there  were  Fraud  ;  for  it  is  the  Fraud  and  Laches  of  the 
Mortgagor,  that  he  would  let  the  Lands  lapse  into  the  Hands  of  the  Mortgagee  by  the 
Non-payment  of  the  Money  ;  and  when  it  doth,  he  is  only  a  Bailiff  for  what  he  doth 
receive  ;  but  is  not  bound  to  the  Trouble  and  Pains  of  making  the  best  of  what  is 
another's.     Toth.  133.    [Fulthrope  v.  Foster]  Vide  I  Vem.  476,  477. 

2.  If  a  Mortgagee  in  Possession  assigns  over  his  Mortgage,  without  Assent  of  the 
Mortgagor,  the  Mortgagee  is  bound  to  answer  the  Profits,  both  before  and  after  the 
Assignment,  though  assigned  only  for  his  own  Debt ;  for  he  is  under  a  Trust  to  answer 
the  Profits  of  tlie  Pledge  ;  and  it  is  a  Breach  of  Trust  to  assign  such  Pledge  to  a  Person 
ins(jlvent  ;  but  quasre,  if  the  Mortgagor  hides,  so  that  he  cannot  be  served  with  a  Sub- 
poena to  foreclose,  whether  the  Mortgagee  may  not  assign,  and  not  be  answerable 
for  the  Profits  after  Assignment.     [Duke  of  Norfolk's  Case,]  3  Chan.  Ca.  3. 

3.  A  Mortgagee  shall  not  be  l)ound  by  any  Proof,  that  the  Land  was  worth  so  much, 
unless  you  can  likewise  prove  that  he  did  actually  make  so  much  of  it,  or  might  have 
done  so,  had  it  not  been  for  his  wilful  Default ;  as  if  he  turned  out  a  sufficient  Tenant, 
that  held  it  at  so  much  Rent,  or  refused  to  accept  a  sufficient  Tenant  that  would  have 
given  so  much  for  it.     Anon.  1  Vern.  45. 

4.  If  a  Mortgagee  manages  the  Estate  himself,  there  is  no  Allowance  to  be  made 
him  for  his  Care  and  Pains ;  but  if  he  employs  a  skilful  Bailiff,  and  gives  him  £20 
per  Ann.  that  must  be  allowed  ;  for  a  Man  is  not  bound  to  be  Iiis  own  Bailiff'. 
Bonilhon  v.  Ilockmore,  1  Vern.  316. 

5.  If  an  Infant,  by  his  Guardian,  endeavours  to  overthrow  the  Mortgage,  by 
supposed  Intail,  and  after  a  special  Verdict  and  great  Agitation  at  Law,  tlie  Mort- 
gagee prevails,  and  tlie  Infant  [329]  Ijrings  his  Bill  to  redeem,  the  Mortgagee  having 
sworn  he  paid  and  expended  above  £120  in  defending  his  I\Iortgage  at  Law,  althougli 
he  had  but  £60  Costs  allowed  him  there,  shall  not  be  held  down  to  the  Taxation  at 
Law.  but  shall  on  the  Account,  be  allowed  all  he  laid  out  or  expended  ;  and  if  the 
Mortgagee,  in  this  Case,  fearing  that  bis  Mortgage  would  be  defeated  at  Law,  gets 
Administration  as  Principal  Creditor,  in  the  Spiritual  Court,  lie  shall  be  allowed  the 
Costs  expended  there  al.so.     Hit.  1705,  liamulen  and  Langley,  2  Vern.  536. 

6.  The  Mortgagee  obtained  Judgment  in  Ejectment,  and  entered  on  the  mort- 
gaged Premisses,  and  thereby  prevented  other  Creditors,  that  had  subsequent  Incum- 
brances, from  entering,  and  yet  permitted  the  Mortgagor  to  take  the  Profits  ;  and 
the  other  Incumbrancers  coming  to  redeem  him,  the  Court  ordered  the  Mortgagee 
should  be  charged  with  all  the  Profits  he  had,  or  might  have,  received  since  his  Entry. 
Coppring  V.  Cooke,  1  Fern.. 270. 

7.  So  where  a  Bankrupt,  before  he  became  such,  having  made  a  Mortgage  of  his 
Estate,  and  the  Assignees  of  the  Statute  brought  an  Ejectment  for  Recovery  of  the 
Lands  comprized  in  the  Mortgage,  and  tlie  Mortgagee  refused  to  enter,  but  'suffered 
the  Bankrupt  to  take  tlie  Profits,  and  to  fence  against  the  Assignees  with  the  Mort- 
gage :  It  was  held,  that  the  Mortgagee  should  be  charged  with  the  Profits  from  the 
Time  of  the  Ejectment  delivered.  Mich.  1684,  Chapman  and  Tanner,  1  Vern. 
26/.  (S.  C.  but  not  S.  P.  ante  [I'^Eq.  Ca.  Abr.],  56.  Vide  Dia  Bucks  v.  Sir  Robert 
Gayer,  1  Vern.  258,  S.  P.) 
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8.  A.  mortgaged  the  Manor  of  T.  to  B.  to  wliich  an  Advowson  was  appendant,  B. 
brought  a  Bill  to  foreclose,  the  Church  became  void,  and  he  likewise  brought  a  Quare 
Imiiedit  at  Law  ;  and  on  a  Motion  to  stay  the  Proceedings  on  the  Quare  Imjiedit,  the 
Court  held,  that  though  A.  had  no  Bill,  j^et  being  ready,  and  offering  to  pay  the  Prin- 
cipal, Interest  and  Costs,  if  B.  will  not  accept  his  Money,  Interest  shall  cease;  and  an 
Injunction  to  stay  Proceedings  in  the  Quare  Imjiedit  granted  ;  for  the  Mortgagee  can 
make  no  Benefit  by  presenting  to  the  Church,  nor  can  account  for  any  Value  in  respect 
thereof,  to  sink  or  lessen  his  Debt  ;  and  the  Mortgagee  therefore  in  that  Case  is  but 
in  the  Nature  of  a  Trustee  for  the  Mortgagor.  Mich.  1700,  Amhiirat  and  Dauiing, 
■2  Vern.  401  ;  Jori/  v.  Cox,  cit.  Ibid.  S.  P. 

(K)  How  THE  Assignee  of  the  Mortgagee  is  to  account. 

1.  If  the  Mortgagee  assigns  his  Mortgage,  and  the  Mortgagor  comes  to  redeem 
against  the  Assignee,  all  Monies  really  paid  by  the  Assignee,  either  as  Principal  or 
Interest,  shall  be  Principal  to  the  Assignee,  and  shall  bear  Interest ;  otherwise  it  is 
if  the  Assignee  had  not  paid  the  Money  ;  and  the  Assignment  was  only  colourable, 
in  order  to  load  the  Mortgagor  with  conipovmd  Interest.  Smith  and  Pemberton, 
1  Chan.  C'a.  (57,  [Anonymous,  Ibid.]  258.  Vide  [Macclesfield  v.  Fitton]  1  Vern. 
1G9;  [Gladwyn  v.  Henchman,]  2  Vern.  135.     (S.  C.  ante  [1  Eq.  Ca.  Abr.],  287.) 

2.  If  a  Stranger  gets  an  Assignment  of  a  Mortgage  for  less  than  is  due,  the  Mort- 
gagor or  his  Heir  shall  not  redeem,  without  pa\nng  all  the  Money  due  ;  but  if  a  Man 
purchases  the  mortgaged  Lands,  without  Notice  of  this  Incumbrance  :  whether  he 
lias  not  an  Equity  to  redeem  them,  for  what  was  really  paid  by  the  Stranger.  Qua>re. 
Phillips  V.  Vaughan,  1  Vern.  33G.     (S.  P.  Williams  v.  Springfield,  1  Vern.  47G.) 

[330]  3-  But  if  there  are  subsequent  Incumbrancers  or  Creditors  in  the  Case,  a 
Man  who  buys  in  a  prior  Inciunbrance,  shall  against  them  be  allowed  only  what  he 
really  paid,  though  there  was  in  Truth  a  greater  Sum  due.  Williams  v.  Springfield, 
1  Vern.  476. 


CAP.  XLIL 
Notice. 

(A)  Of  presumptive  Notice,  and  where  Notice  to  one  Person  shall  affect  another. 

(B)  How  far  a  Man  is  affected  who  acts  against  express  Notice,  or  contrary  to  what  he 

is  obliged  to  take  Notice  of  at  his  Peril. 

(C)  Purchasers  mthout  Notice,  in  what  Cases  favoured. 

(A)  Of  prbjumptive  Notice,  and  where  Notice  to  one  Person  shall  affect  another. 

1.  If  A.  having  Notice  that  Lands  were  contracted  to  be  sold  to  B.  purchases  those 
Lands,  and  takes  a  Conveyance  to  the  Son  and  his  Heirs  ;  though  the  Son  had  not 
Notice  of  iJ.'s  Contract,  yet  Notice  to  his  father  shall  affect  him.  Mich.  15  Car.  2 
[16G3],  Abnei)  and  Kendal,  1  Chan.  Ca.  38. 

2.  So  if  one  who  purchaseth  for  another  hath  Notice  of  a  dormant  Incumbrance, 
it  shall  affect  the  very  Purchaser.     [Abney  v.   Kendal,]  1   Chan.  Ca.  38,  per  Curiam. 

3.  If  a  Man  lends  Money  on  a  Mortgage,  and  tlie  Scrivener,  who  was  intrusted 
to  draw  the  Mortgage-Deed,"  had  Notice  of  a  prior  Mortgage,  this  Notice  shall  affect 
the  second  Mortgagee.     Vide  Brotherton  v.  Hall,  2  Vern.  574. 

4.  So  if  A.  having  Notice  of  an  Inciunbrance.  purchases  in  the  Name  of  B.  and  then 
agrees  that  B.  shall  be  the  Purchaser,  and  he  accorcUngly  pays  the  Purchase-money 
without  Notice  of  the  Incumbrance;  though  B.  chd  not  employ  A.  nor  knew  any 
thing  of  [331]  the  Purchase  till  after  it  was  made,  yet  B.  approving  of  it  afterwards, 
made  A.  his  Agent  ab  initio,  and  therefore  shall  be  affected  by  the  Notice  to  A.  Vide 
Jennings  v.  Moore,  2  Vern.  G09.     (S.  C.  ante,  1 22.) 

5.  A.  purchased  Lands,  having  Notice  of  a  Settlement,  wliich  was  delivered  to  him 
amongst  other  Writings,  whereby  it  appeared  that  the  Vendor  was  but  Tenant  for 
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Life,  Reni.'iinder  to  his  first,  <f-c.,  Sons  in  Tail  Male  ;  upon  liis  Purchase  he  took  in  a 
Mort"a"c  Term,  which  was  ]irior  to  the  Settlement,  and  entred,  and  afterwards  sold 
the  Utuls  to  yy.'and  C.  who  had  no  Notice  ;  upon  a  Bill  brought  by  the  Son,  after  the 
Death  of  his  Fatiier,  who  was  but  Tenant  for  Life,  against  A.  and  B.  and  C.  his  two 
Vendees,  it  was  decreed,  that  as  to  the  two  Vendees,  who  were  Purchasers  without 
Notice,  the  Bill  should  be  dismissed,  and  that  A.  should  account  for  the  Purchase 
Money,  which  he  recevied  with  Interest,  from  the  Death  of  tlie  Tenant  for  Life,  there- 
out discounting  what  was  due  on  the  Mortgage  Term,  maile  prior  to  the  Settlement. 
Mich.  1700,  Ferrars  and  Cherry,  2  Vern.  384.     (S.  C.  but  not  S.  P.  ante  [1  Eq.  Ca. 

Abr.],  3.) 

f).  A.  purchased  an  Estate  with  Notice  of  an  hicunibrance,  and  then  sold  it  to  B. 
who  had  no  Notice,  who  afterwards  sold  it  to  ('.  who  had  Notice  ;  and  it  was  held  by 
the  .Master  of  the  Rolls,  that  by  this,  the  first  Notice  to  A.  the  first  Purchaser  was 
revived,  and  that  C.  the  last  Purchaser  should  be  liable  to  the  Incundirance,  as  if  the 
Lands  had  never  been  in  the  Hands  of  one  who  had  no  Notice  ;  but  upon  a  rehearing, 
my  Lord  Keep,  reversed  it ;  for  otherwise  an  innocent  Purchaser  without  Notice, 
must  be  forced  to  keep  the  Estate  and  cannot  sell  it.  Hil.  1G'.)5,  Harrison  and  Fortli. 
{Prec.  in  Chan.  51,  S.  C.) 

7.  A.  makes  a  Conveyance  to  B.  with  power  of  Revocation  by  Will  and  limits  other 
Uses;  if  A.  dispose  to  a  Purchaser  by  the  Will,  another  Purchaser  subsequent  is  intended 
to  have  Notice  of  the  Will,  as  well  as  of  the  Power  to  revoke  ;  and  this  is  in  Law  Notice  ; 
and  so  it  is  in  all  Cases  where  the  Purchaser  cannot  make  out  a  Title  but  by  a  Deed, 
which  leads  him  to  another  Fact,  the  Purchaser  shall  not  be  a  Purchaser  without 
Notice  of  that  Fact,  but  shall  be  presumed  cognisant  thereof ;  for  it  is  cras.w  Nefili- 
i/enlia,  that  he  sought  not  after  it.  Mich.  30  Car  2  [1G7S],  Moor  and  Bennett.  2 
Chan.  Ca.  246;  [Bovey  v.  Smith,]  1  Vern.  149,  [Anonymous,  Ibid.]  319,  S.  P.; 
[Drapers'  v.  Yardley,]  2  Vern.  6G2,  S.  P. 

(B)  How  FAR  A  Man  is  affected  who  acts  against  express  Notice,  or  contrary  to 

WII.VT   HE   IS   OBLIGED   TO   TAKE   NOTICE   OF   AT    HIS    PeRIL. 

1.  A.  made  B.  and  C.  his  Executors,  and  died  ;  C.  obtained  a  Decree  against  B. 
to  hinder  him  from  receiving  any  more  of  the  personal  Estate,  d~c.,  and  a  perpetual 
Injunction  for  that  Purpose  was  granted  before  any  Sequestration  against  B.  J.  S. 
who  was  indebted  by  a  Mortgage  of  £1000  to  the  Testator,  paid  the  £1000  to  B.  and 
has  his  Mortgage  delivered  up  to  be  cancelled  ;  l)ut  it  appearing  that  he  paid  the  Money 
after  Notice  of  the  Decree  (being  present  at  the  hearing,  cfc),  he  was  ordered  to  pay 
it  over  again.  Trin.  34  Car.  2  [1G82],  Harvey  and  Montague,  1  Vern.  57  <£•  122, 
S.  C.     (S.  C.  ante  140.) 

[332]  2.  If  A.  lends  B.  her  Brother-in-Law  £100  and  takes  Bond  for  it  in  the  Name 
of  J.  S.  and  upon  some  Difference  between  A.  and  B.,  A.  puts  the  Bond  in  Suit,  in 
the  Name  of  J.  S.  her  Trustee,  and  B.  to  avoid  Expence,  confesses  Judgment,  and  after- 
wards pays  the  Money  to  J.  S.  the  Trustee,  lie  shall  be  obliged  to  pay  it  over  again, 
having  Notice  of  the  Trust ;  and  it  is  sufficient  Evidence  of  Fraud  and  Notice,  that 
there  was  a  new  Attorney  made  to  acknowledge  Satisfaction  on  the  Judgment,  and 
not  the  Attorney  on  Record,  who  was  fiist  employed  l)y  A.  Midi.  KIOO,  Pritchard 
and  fMnghcr.  2  Vern.  197. 

3.  If  a  Man  has  a  Debt  due  to  him  by  Bond,  and  he  assigns  the  Bond  to  ,/.  S.  and 
the  Obligor,  after  Notice  of  the  Assignment,  pays  the  Money  to  the  Obligee,  such 
Payment  is  not  good.  [Baldwin  v.  Billingsly,]  2  Vern.  540.  But  if  he  had  paid  it 
without  Notice  of  the  Assignment,  it  would  be  otherwise.  [Ashcombe's  Case,]  1  Chan. 
Ca.  232. 

4.  An  Admim'strator  pays  Money  on  Specialties,  without  Notice  of  Money  decreed, 
and  had  fully  administred  the  Assets  ;  and  the  Court  nevertheless  decreed,  that  the 
Administrator  should  pay  the  Money.  Decreed  Hit.  1688,  ,Searle  and  Hale,  2  Verii. 
37,  88,  S.  P.  for  a  Duty  deci-eed  is  equal  to  a  Judgment  at  Law. 

5.  If  a  Devisee  olitains  a  Decree  to  hold  and  enjoy  certain  Lands  against  the  Heir, 
who  it  was  supposed  had  suppressed  the  Will,  and  pending  this  Suit.'a  third  Person 
gets  an  Assignment  of  a  Mortgage  made  by  the  Testator,  and  then  purchases  the  Equity 
of  Redemption  of  the  Heir,  with  Notice  that  there  was  such  a  Will,  the  Court  will  not 
adnut  him  to  examine  the  Justice  of  the  former  Decree,  nor  to  try  at  Law.  whether 
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such  Will  was  cancelled  or  destroyed  by  the  Testator.     Hil.  IGOO,  Finch  arid  Nevmham, 
2  Vern.  21G. 

G.  A  Purchaser  or  Mortgagee  shall  not  protect  himself.  l)y  taking  a  Conveyance 
from  a  Trustee,  after  Notice  of  the  Trust ;  for  by  taking  such  a  Conveyance  he  becomes 
the  Trustee  himself.  Saunders  v.  Dehew,  2  Vern.  271.  (S.  C.  ante[\  Eq.  Ca.  Abr.]. 
32.3.)  So  if  a  Man  purchases  from  a  Trustee  with  Notice,  and  levies  a  Fine,  and  five 
Years  pass,  yet  it  shall  not  avail  ;  for  by  purchasing  from  the  Trustee  with  Notice, 
he  becomes  the  Trustee  himself.     [Bovey  v.  Smith.]  1  Vern.  149. 

7.  If  an  Executor  in  Trust  for  an  Infant,  Residuary  Legatee,  renews  a  Lease,  Part 
of  the  Testator's  Personal  Estate,  in  his  own  Name,  and  afterwards  mortgages  it, 
and  assigns  the  Equity  of  Redemption  to  a  Trustee,  to  sell  for  Payment  of  liis  own  Debts, 
and  the  Trustee  sells  to  one  who  had  Notice  of  the  Infant's  Title,  the  Pui-chase  will  be 
set  aside.     Whalley  v.  Whalley,  1  Vern.  484. 

8.  A  Man  who  lends  Money  to  a  Bankrupt  after  a  Commission  sued  out  against 
him,  but  before  actual  Notice  of  it,  cannot  come  in  under  the  Statute  as  a  Creditor ; 
bv  two  Lords  Commissioners  against  one  who  doubted.  Hitchcox  v.  Sedgivich,  2  Vern. 
156.     (S.  C.  ante  [1  Eq.  Ca.  Abr.],  323.) 

9.  The  Earl  of  Newport  had  two  Daughters,  and  he  devised  Newport  House  to  the 
Daughter  of  his  eldest  Daughter  in  Tail,  which  she  had  by  the  Earl  of  Banbury  ;  pro- 
vided and  upon  condition,  that  she  marry  with  the  Consent  of  her  Mother  and  two  other 
Trustees,  or  the  major  Part  of  them  ;  if  not,  or  if  she  should  die  without  Issue,  then  he 
devised  the  said  House  to  one  Porter  in  Fee.  The  Lady  Anne  Knouies,  the  first  Devisee 
married  Fry.  without  the  Consent  of  her  Grandmother  or  Trustees  ;  and  it  was  adjudged 
against  her,  upon  Point  of  Notice,  that  it  was  not  necessary,  because  her  [333]  Grand- 
father had  not  appointed  any  Person  to  give  Notice  ;  and  he  might  have  imposed  any 
Terms  or  Conditions  upon  his  own  Estate  ;  and  all  Parties  concerned  had  the  same  Means 
to  inform  themselves  of  such  Conditions.  Fry  and  Porter  (S.  C.  ante  [1  Eq.  Ca.  Abr.], 
Ill),  adjudged  in  C.  B.  1  Vent.  199  ;  2  Lev.  21,  S.  C. ;  3  Keh.  19.  S.  C.  and  in  Chancery, 
1  Chan.  Ca.  142;   1  Mod.  86,  300. 

10.  But  if  Lands  are  conveyed  or  devised  to  an  Heir  at  Law,  upon  Condition,  as 
he  has  a  more  worthy  Title  wliich  is  by  Descent,  express  Notice  must  be  given  him 
thereof.     8  Co.  9,  Frances's  Case,  3  Mod.  28.  29,  Mallon  and  Fitzgerald. 

(C)    PURCHASEES    WITHOUT    NoTICE,    IN    WHAT   CaSES    FAVOURED. 

Vide  Title  Purchase  and  Purchaser  [1  Eq.  Ca.  Abr.  p.  3.j3]. 

1.  A  Man  who  purchases  without  Notice  of  any  prior  Incumbrance,  or  on  any 
prior  Right  to  the  Estate,  shall  not  have  his  Title  impeached  in  Equity  ;  neither  shall 
he  be  compelled  to  discover  any  Writings,  dx.,  which  may  weaken  his  Title  ;  nor  shall 
he  have  any  Advantage  taken  from  him,  by  which  he  may  defend  himself  at  law.  Rep. 
in  Chan.  Temp.  Finch.  [Harding  v.  Hardrett]  9,  [Heyman  v.  Gomeldon,  Ibid.]  34,  35 ; 
[Snelling  i>.  Squib.]  2  Chan.  Ca.  47,  48;  [Wilkes  v.  Bodington,]  2  Vern.  599.  [Stephens 
V.  Gaule,  Ibid.]  701.  He  must  plead  himself  a  Purchaser  without  Notice  [Bochnin  «;. 
Vandenbendy],  1  Vern.  179,  but  he  need  not  set  forth  the  Consideration  he  paid  [Moore 
r.  Mayhow],  1  Chan.  Ca.  34. 

2.  A  Bill  was  exhibited  to  prove  a  Will,  and  perpetuate  the  Testimony  of  Witnesses  ; 
the  Defendant  pleaded  himself  a  Purchaser  without  Notice  of  any  such  Will,  and  insisted 
that  unless  there  had  been  a  Verdict  in  Affirmance  of  such  Will  (nothing  hindring 
tlio  Plaintiff,  but  that  if  he  had  a  Title  he  might  recover  at  Law),  the  Plaintilf  ought 
not  to  be  admitted  to  examine  his  Witnesses,  thereby  to  hang  a  Cloud  over  a  Purchasers 
Estate  ;  and  upon  Debate  the  Court  allowed  the  Plea.  Hil.  \&2  Jac.  2  [1686],  Bechinal 
and  Arnold,  1  Vern.  354.     (S.  C.  ante.  234.) 

3.  Tenant  for  Life,  Remainder  to  his  first  Son,  mortgaged  for  £1500,  the  Deed  of 
Settlement  was  tlien  produced,  and  seen  by  the  Purchaser,  who  notwithstanding  lent 
the  Money,  being  advised,  that  Tenant  for  Life  not  having  then  any  Son  born,  could 
destroy  the  Contingent  Remainders,  whereas  in  Truth  there  was  a  Son  born  five  Days 
before  the  lending  of  the  Money  ;  but  the  Mortgagee  having  no  Notice  thereof,  and 
having  got  the  Deed  of  Settlement,  the  C'ourt  would  not  relieve  against  the  Purchaser, 
but  dismissed  tlie  Bill.  Trin.  1671,  Brampton  and  Barker,  2  Vern.  159,  cited  by 
Lord  Raniinson  [Hitchcock  v.  Sedgwick]. 

*  4.  The  Plaintiff's  Bill  was  to  set  aside  a  Conveyance  made  to  the  Defendant  by 
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A.  and  that  the  Defendant  was  no  real  Purchaser  ;  or  if  he  were,  yet  before  his  Purchase 
he  had  notice,  that  the  Estate  was  subject  to  a  Trust  for  the  Plaintiff  ;  and  that  such 
a  Lease  in  tlie  Defendant's  Custody  mentions  it.  Defendant  swears  himself  a  Purchaser 
without  Notice  of  any  Trust,  and  that  the  said  Lease  mentions  no  svich  Trust.  ■  Plaintiff 
replies,  and  the  Defendant  proves  his  Purchase,  and  the  Plaintiff  proves  no  Notice 
upon  him  ;  hut  at  the  hearing  insisted  he  ought  to  produce  the  Lease,  to  shew  there 
was  no  such  Mention  of  the  Trust ;  and  the  Defendant  insisting  he  was  not  obliged 
to  prcxluce  it,  he  being  a  Purchaser  ;  for  the  Plaintiff  it  was  argued  that  he  ought  to 
produce  it,  because  his  Answer  being  replied  to,  he  ought  to  prove  it,  which  without 
shewing  the  Deed  he  cannot ;  and  he  takes  upon  him  to  judge  what  Deed  will  amount 
to  Notice,  and  what  not :  which  he  ought  not  to  do  ;  for  implied  Notice  is  as  strong 
as  express  Notice  ;  and  if  the  said  Lease  mentions  only  the  Date,  and  Parties  of  another 
Deed  which  mentiniis  a  'J'rnst,  tis  an  implied  Notice,  which  the  Defendant  m.ay 
[334]  nut  know,  and  therefore  ought  to  produce  it,  that  the  Court  may  judge  of  it. 
Un  the  other  Side  it  was  said,  that  by  the  constant  Rules  of  this  Court,  a  Purchaser 
was  not  obliged  to  shew  his  Title  ;  and  this  is  an  Attempt  to  alter  that  Rule  by  a  side 
Wind :  and  'tis  as  easy  in  a  Bill  to  say  it  is  in  some  of  the  Deeds,  as  in  any  one  in  particular, 
and  then  he  must  expose  them  all,  which  would  be  of  dangerous  Consequence  to  Pur- 
chasers. 'Twas  replied,  if  the  Deed  be  not  to  be  produced,  then  if  one  has  a  Mortgage 
with  a  Proviso  of  Redemption,  yet  if  the  Mortgagee  will  be  so  hardy  as  to  swear  it  an 
absolute  Purcha.se.  and  the  Mortgagor  has  no  Counterpart,  he  must  lose  his  Estate. 
The  Master  of  the  Rolls  thought,  as  this  Case  is,  it  ought  to  be  produced  ;  but  my  Lord 
Kee]ier  held  otherwise  ;  and  he  said  it  was  but  a  side  Wind  to  make  a  Purchaser  expose 
his  Title,  and  would  not  do  it,  unless  the  Plaintiff'  had  made  some  Proof  towards  satisfying 
his  Answer,  to  induce  him  to  it.  Mich.  1704,  Hall  and  Atkinson.  (S.  C.  ante  [1  Eq. 
Ca.  Ahr.].  1G8.     2  Vern.  4G3,  hut  the  Reporter  adds  a  Qucere.) 

5.  But  where  a  Defendant  pleaded  himself  a  Purchaser  for  valuable  Consideration, 
and  denied  by  way  of  Answer,  that  he  had  Notice  of  the  Plaintiff's  Title  at  the  Time 
of  his  Purchase  or  Contract,  the  Plea  was  over-ruled  ;  for  an  evasive  Denial  is  not 
sufficient :  and  here  the  Word  Purchase  might  be  understood,  when  the  Contract  for 
the  Purchase  was  made  ;  and  it  might  be  he  had  no  Notice  then,  and  might  have  Notice 
after,  before  or  at  sealing  the  Conveyance.  Mich.  15  Car.  2  [1663],  Moor  and  Mayhow, 
1  Chan.  Ca.  634.    (S.  C.  ante  [1  Eq."  Ca.  Abr.].  38 ;  2  Freem.  1 75.) 

*  6.  A  Purchaser  for  valuable  Consideration  shall  hold,  or  take  Place,  against  a 
prior  voluntary  Settlement,  tho'  he  had  express  Notice  thereof  at  the  Time  of  liis  Pur- 
chase, such  voluntary  Settlement  by  27  Eliz.  being  made  void  against  a  Purchaser 
with  or  without  Notice.    Mich.  1727,  Tonkins  and  Ennis  ;  per  Cur'. 


[335]  CAP.  XLin. 
Portions. 


(A)  Portions  and  Provisions  for  younger  Chiklrcn  made  good  in  Equity. 

(B)  At  what  Time  Portions  shall  be  raised,  or  Reversionary  Estates  or  Terms  sold  for 

that  Purpose. 

(A)  Portions  and  Provisions  for  younger  Children  made  good  in  Equity. 

1.  A.  having  Issue  a  Daughter  by  a  former  Venter,  charged  his  Lands  at  B.  for 
Payment  of  £3000  Portion  to  such  Daughter,  and  afterwards  married  a  second  Wife, 
and  made  her  a  Jointure  of  a  Moiety  of  these  Lands  at  B.  without  taking  Notice  of  this 
Charge  of  £3000.  and  afterwards  by  Will,  thinking  that  this  £3000,  charged  as  afore.said, 
would  be  good  against  the  Jointure,  and  taking  Notice  thereof,  devised  to  his  Wife 
other  Lands  in  J  .  in  Ijeu  of  her  Jointure  in  B.  and  died  ;  the  Wife  and  Son  and  Heir 
agreed  together,  to  defeat  the  Daughter  of  her  £3000  Portion  ;  and  therefore  the  Wife, 
hnding  that  the  Settlement  which  was  made  on  her  ALarriage,  tho'  .subsequent  in  Time, 
would  yet  prevail  against  this  Charge  of  £3000  which  was  voluntary  and  fraudulent 
as  to  her  adhered  to  her  Jointure,  and  refused  to  accept  of  the  Devise  ;  but  on  a  Bill 
brought  bv  the  Daughter,  Lord  Keep,  decreed,  that  she  should  hold  such  Part  of  the 
Lands  in  1 .  as  should  be  equal  in  Value  to  such  of  the  Lands  in  B.  as  were  comprised 
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within  the  Jointure,  until  her  Portion  was  raised.  Ilil.  1C83,  Beeve  and  Reeve,  1 
Yern.  219;  1  Vent.  363,  S.  C,  vide  [Shouldham  v.  Shouldham]  2  Vern.  321.  (S.  C. 
ante  [1  Eq.  Ca.  Abr.],  221.  Vide  Title  Device,  Title  Legacy  ;  where  Portions  shall  sink 
in  the  Inheritance  for  the  Benefit  of  tlie  Hhir,  1  itie  Heir.) 

2.  If  a  Man  by  Will  gives  £3()00  to  his  yoiuiger  Children,  which  Sum  is  due  from 
J.  S.  and  secured  by  Mortgage  ;  and  adds,  that  for  the  more  sure  Payment  of  the  said 
Sum,  in  case  his  Son  and  Heir,  whom  he  appointed  his  Executor,  should  not  pay  the 
same  according  t(j  his  Will,  then  he  devised  his  Lands  to  his  younger  Children,  for 
the  raising  and  Payment  thereof,  dx.,  and  dies  ;  ./.  S.  prefere  a  Bill  against  the  Heir, 
and  younger  Children,  to  redeem  ;  and  pursuant  to  a  Decree  for  that  Purpose,  the 
£3000  is  put  out  by  a  Master,  upon  a  Security  that  proves  ill ;  the  eldest  Son  shall 
[336]  not  be  compelled  to  pay  it  over  again  to  the  younger  Children.  Mich.  1685, 
Uldfield  and  Oldfield,  1  Vern.  336,  for  it  was  not  in  the  Power  of  the  Pleir  to  compel 
/.  S.  to  keep  the  Money  in  his  Hands.     (S.  C.  ante  [1  Eq.  Ca.  Abr.].  2GG.) 

3.  But  if  the  Lands  of  the  Heir  be  charged  with  Portions  for  Infants,  payable  at 
Twentj'-one,  or  Marriage,  the  Portions  shall  not  be  admitted  to  be  paid  in  before  they 
shall  grow  due,  in  Ease  of  the  Land,  nor  shall  the  real  Security  be  turned  into  a  Personal 
one.     [Oldfield  r.  Oldfield,]  1  Vem.  338,  per  Curiam. 

4.  If  by  a  Marriage  Settlement  Portions  are  provided  for  Daughters,  the  Father 
cannot  by  his  Will  annex  any  Condition  to  the  Payment  of  them,  or  devise  them  over 
in  case  of  the  Death  of  any  of  the  Daughters,  before  their  Portions  become  payable. 
Aston  V.  Aston,  2  Vern.  4.52. 

5.  Tenant  in  Tail,  with  Eemainder  in  Fee  to  himself,  levies  a  Fine,  and  settles  his 
Estate  on  Trustees,  in  the  first  Place,  to  pay  his  Son  and  Heir  £100  j-er  Ann.  and  then 
to  make  Provision  of  £100  a-piece  for  his  jxiunger  Children,  to  be  raised  and  paid 
according  to  their  Seniority,  and  a  Maintenance  in  the  mean  Time.  In  tliis  Case  the 
Lord  Chancellor  decreed,  \st,  That  whereas  at  the  Time  of  the  Settlement,  the  Party 
that  made  it  was  a  Widower,  and  had  eight  Children  by  his  first  Wife,  and  declared, 
that  he  intended  not  to  marry  again  ;  yet  in  regard  he  afterwards  married  a  second 
Wife,  and  had  manv  Children  by  her,  the  Children  by  the  second  Wife  were  equally 
intitled  with  the  Children  of  the  first,  to  have  the  Benefit  of  this  Provision  for  his 
younger  Children,  idly,  That  whereas  the  Deed  directs  the  Provision  for  his  younger 
Cliildren  should  be  raised,  and  paid  according  to  their  Seniority,  yet  in  case  there 
should  happen  a  Deficiency,  the  Eldest  should  not  have  more,  and  the  Younger  less, 
but  thev  should  all  be  paid  in  Average.  Bratlncaite  v.  Brathicaite,  1  Vern.  334.  (S.  C. 
a7i^«[l'Eq.  Ca.  Abr.],  114.) 

6.  If  by  Marriage  Settlement  £2500  is  provided  for  the  Issue  of  that  Marriage, 
in  such  Proportion  as  the  Husband  shall  appoint,  and  he  dies  without  making  any 
Appointment,  leaving  a  Daughter  onlv,  the  Daughter  shall  have  the  £2500.  Dary 
and  Hooper,  2  Vern.  6G5.     (S.  C.  pmst  [1  Eq.  Ca.  Abr.],  344.) 

(B)  At  wh.\t  Ti.me  Portions  sii.all  be  h.msed,  or  Reversionary  Estates  or 
Terms  sold  for  that  Purpose. 

1.  A.  made  a  Settlement  to  the  Use  of  himself  for  Life.  Remainder  to  the  Use  of 
his  first  Son  in  Tail  Male,  Remainder  to  Trustees  for  forty  Years,  Remainder  to  himself 
in  Fee  ;  the  Term  was  declared  to  be  a  Trust,  that  in  case  it  should  happen  that  the 
said  A.  should  die  without  Issue  Male  of  his  Body,  then  the  Trustees  should  raise  £5000 
for  Daughters'  Portions,  payable  at  the  Age  of  Twenty-one  or  Marriage,  with  a 
Provision  for  Maintenance  in  the  mean  Time  ;  the  Wife  died,  leaving  two  Daughters, 
and  no  Issue  Male  ;  and  it  was  resolved,  that  the  Right  to  the  Portion  was  vested  by 
the  Mother's  Death,  without  Issue  Male  in  the  Life  of  the  Father  ;  for  [337]  otherwise 
the  Father  might  live  so  long,  that  the  Portions  might  be  of  little  Ser-vice.  Greaves 
and  Mattisan.  2  Janes,  201.    (S.  C.  cit.  2  Vern.  658.) 

*  2.  So  where  a  Settlement  was  made  to  the  Husband  for  Life,  Remainder  to  the 
Wife  for  Life,  Remainder  to  the  first  and  other  Sons  in  Tail  Male  successively,  Remainder 
to  Trustees  for  200  Years  ;  and  the  Term  was  declared  to  be  up(m  trust,  that  the 
Trustees  after  the  Death  of  the  Husband  and  Wife  shoukl  out  of  the  Rents  and  Profits 
raise  and  pay  £4000  for  younger  Children  at  their  Age  of  Twentj-one  Years,  unless 
the  Person  in  Remainder  should  raise  and  pay  the  same  ;  the  Term  was  decreed  to  be 
sold,  and  the  Portions  raised  in  the  Life-time  of  the  Father  and  Mother.  Mich.  1  IV. 
d  M.  [1689],  Hellier  and  Janes.     (S.  C.  but  not  S.  P.  cit.  2  Vern.  658.) 
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.'J  A  Settlement  on  the  Marriage  of  A.  with  B.  was  made  on  the  Husband  for 
Life,  Remainder  to  the  Wife  for  her  Jointure,  Remainder  to  the  first  and  other  Sons  ; 
and'in  case  of  Faihire  of  Issue  Male  of  that  Marriage,  if  there  should  be  Issue  Female 
only  one  Daughter,  then  to  Trustees  for  500  Years  in  trust  to  raise  £5000  for  such 
Daugliter,  to  be  paid  at  her  Age  of  Twenty-one  Years  or  Day  of  Marriage,  which  should 
first  happen  next  after  tlie  Death  of  the  Father  and  Mother,  or  witliin  six  Months 
after  cither  of  those  Da.vs  or  Times:  and  there  being  one  Daughter  only,  and  she 
"having  attained  Twenty-one,  and  her  Father  being  dead,  the  Portion  was  decreed 
to  be  raised  in  the  Life-time  of  the  Motlier.  Nil.  1703,  Gerrard  and  Gerrard,  2  Vern. 
458;  cit.  2  Vern.  G58.     (2  Frcem.  271,  S.  C.  and  Decree.) 

Bi/  a  Marriage  Settlement  the  Freehold  Estate  was  settled  to  the  Husband  and  Wife 
for  Life,  ami  to  the  first  and  other  Sons  in  Tail,  and  in  default  of  Issue  Male,  a  Term 
of  500  Years  was  limited  to  Trustees  to  raise  Portions  for  Daughters,  icith  Bemainder 
over  to  tlie  Defendant,  the  Heir  Male  of  the  Family.  And  this  was  Part  of  the 
Husband's  Estate,  who  made  the  Settlement.  Tliere  was  a  Covenant  in  the  Deed,  that 
for  the  better  Stay  of  Livelihood  for  the  Wife,  and  more  ample  Provision  for  the  Issue 
of  tlie  Marriage,  he  icould  settle  live  Copyhold  Estate  to  the  same  Uses,  and  subject  to 
tlie  same  Trusts,  as  far  as  the  Custom  of  tlie  Manor  ^could  allow.  Tliere  was,  afterwards, 
a  Surreruler  made  to  tlie  Use  of  the  Husband  and  Wife  for  Life,  and  first  and  other 
Sons  in  Tail,  with  Remairuler  over.  Tliere  being  no  Issue  Male  of  the  Marriage,  and 
tlie  Freehold  Estate  not  sufficient  to  raise  the  Daughters'  Portions,  they  brought  a  Bill 
to  haw  the  Copyholds  subjected  thereunto.  The  Cause  was  first  heard  at  the  Rolls,  -where 
tlie  Bill  was  dismissed,  but  on  an  Apjieal  to  the  Lord  Keeper,  lie  decreed  the  Copyhold 
Estate  to  stand  charged,  and  liable  to  the  raising  of  the  Portions.  Shouldlam  v. 
Shouldlam,  2  Vern.  321. 

4.  So  where  by  a  Marriage  Settlement  Lands  were  limited  to  the  Husband  and 
Wife  for  their  Lives,  Remainder  to  the  Heirs  Male  of  their  Bodies  ;  and  if  there  should 
be  no  Issue  Male  of  their  Bodies,  and  one  or  more  Daughters,  then  to  the  Trustees 
for  500  Years  from  tlie  Decease  of  the  Survivor,  in  trust,  by  Sale  or  Mortgage,  to  raise 
£1000  for  Daughters'  Portions  ;  but  there  was  no  Time  appointed  for  the  Payment 
of  them  ;  and  the  Father  died  leaving  a  Daughter  only  ;  the  Portion  vesting  in  the 
Daughter  in  the  Life-time  of  the  Mother,  it  was  decreed  to  be  raised  by  a  Sale,  with 
reasonable  Maintenance  in  the  mean  Time,  tho'  no  Maintenance  was  provided  by  the 
Settlement.  Ilil.  1703,  Stainforth  and  Stainforth  (called  in  Vernon,  Staniforth 
v.  Staniforth),  2  Vern.  460. 

5.  But  where  the  Defendant,  upon  his  Marriage,  by  Lease  and  Release  settled 
Part  of  liis  Estate  to  the  Use  of  himself  for  Life,  Remainder  to  Trustees  during  his 
Life,  to  support  Contingent  Remainders,  Remainder  to  Trustees  for  500  Years  upon 
the  Trust  after  mentioned,  Remainder  to  the  Heirs  Males  of  his  Body  on  the  Body  of 
M.  his  then  Wife  to  be  begotten,  Remainder  to  his  own  right  Heirs,  and  declares  the 
Term  of  500  Years  to  be  upon  Trust,  "That  in  case  he  should  happen  to  die  without 
"  Issue  Male  of  his  Body  on  the  Body  of  his  said  Wife  begotten,  or  that  the  Issue  Male 
"  begotten  between  them  should  happen  to  die  without  Issue  Male  of  their  Bodies, 
"  before  they  or  some  of  them  respectively  attain  their  several  Ages  of  Twenty-one 
"  Years,  and  there  should  be  Issue  one  or  more  Daughter  or  Daughters  of  his  Body 
"  on  her  begotten,  either  born  in  or  after  his  Life-time,  who  should  be  unmarried,  or 
"  not  provided  for  as  herein  after  is  mentioned,  at  the  Time  of  his  Decease,  then  such 
"  Daughter,  if  but  one,  to  [338]  'i^^e  £2000  for  her  Portion  ;  and  if  two  or  more  such 
"  Daughters,  then  they  to  have  £2000  between  them,  to  be  paid  and  payable  at  their 
"  respective  Ages  of  Eighteen  Y^ears,  or  Days  of  Marriage,  which  should  first  happen, 
"  or  as  soon  as  they  could  be  raised  ;  and  in  case  the  said  Portion  or  Portions  of  the 
"  said  Daughter  or  Daughters  shall  not  be  paid  according  to  the  Purport  and  Intent 
"  of  these  Presents,  then  the  Trustees,  or  the  Survivor  of  them,  their  Executors,  dx., 
"  shall  and  may,  out  of  the  Rents,  Issues  and  Profits,  or  by  Mortgage  or  Sale  of  the 
"  said  Premisses,  raise,  make  up  and  pay  the  said  Portion  and  Portions  to  the  said 
"^  Daughter  and  Daughters  ;  and  in  the  mean  Time,  and  until  the  .said  Portion  and 
"  Portions  shall  respectively  become  payable  as  aforesaid,  the  said  Trustees,  their 
"  Executors,  dx.,  should  out  of  the  Rents,  Issues  and  Profits  of  the  said  Premisses, 
"  raise  and  pay  the  yearly  Sum  of  £30  a-piece,  for  the  Maintenance  and  Education 
"  of  such  Daughter  or  Daughters  ;  provided,  that  if  the  Defendant  in  his  Life-time, 
"  either  before  or  after  the  Death  of  his  Wife,  pav  or  secure  to  te  paid  to  the  said 
"  Daughter  or  Daughters  (which  shall  be  unmarried  at  the  Time  of  his  Death)  the 
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■'  said  Portii)n  or  Portions,  or  if  he  shall  have  Issue  Male,  who  shall  live  to  Twenty-one 
"  Years  of  Age,  then,  and  in  such  case,  the  said  Term  of  500  Years  tx)  cease  and  be 
"  void."  Afterwards  the  Wife  died  «-ithout  Issue  Male,  leaving  only  one  Daughter  the 
Plaintiffs  Wife,  who  was  upwards  of  Twenty  Years  of  Age  ;  and  the  Defendant  having 
married  a  second  Wife,  and  refusing  to  give  the  Plaintiff  one  Penny  Portion  with  his 
Wife,  the  Bill  was  hrought  to  have  a  Decree  for  Sale  of  the  Term  in  Eemainder  pre- 
sently, and  tlie  Portion  with  Interest  paid  from  her  attaining  Eighteen  Years  of  Age  ; 
but  my  Lord  Chancellor  having  taken  Time  to  consider  of  it  dismissed  the  Bill  :  The 
Difficulty,  he  said,  in  this  Case,  was  occasioned  by  the  Multiplicity  of  Words,  and  there- 
fore to  apprehend  it  the  better,  he  had  rejected  the  immaterial  Words,  and  retained 
only  those  that  were  material  ;  then  he  took  Notice,  that  the  Term  was  a  Term  vested 
and  saleable  ;  the  only  Questi(m  was,  whether  it  was  to  be  sold ;  and  this  depended 
on  the  Declaration  of  the  Trust ;  for  if  the  Trust  had  declared  the  Portion  to  be  raised 
at  Eighteen,  or  Marriage,  she  should  not  have  staid  for  her  Portion  till  the  Death  of 
her  Father,  but  the  Term  in  Remainder  should  have  been  sold  presently,  and  so  has 
been  the  constant  Practice  of  this  Court ;  nay  if  the  Term  itself  had  been  limited  on 
a  Condition  precedent,  as  if  the  Father  should  die  without  Issue  Male  of  his  Body  by 
such  a  Wife,  then  to  Trustees  for  200  Years,  to  raise  Portions  for  Daughters  at  Eighteen 
or  Marriage  ;  though  in  this  Case  the  Condition  was  precedent  even  to  the  vesting  of 
the  Term ;  yet  upon  the  Death  of  the  Mother  without  Issue  Male,  the  Precedents 
have  gone,  that  the  Term  should  be  sold  in  the  Life-time  of  the  Father  ;  and  this  Court 
hath  warranted  the  Title,  thoixgh  the  Term  itself  was  not  vested,  which  is  a  much 
stronger  case  than  this,  where  the  Term  is  vested  presently,  and  the  Trust  is  only 
conditional  ;  though  he  said,  if  this  Case  was  res  integra,  he  should  not  have  gone  so 
far  in  either  of  those  Cases,  because  the  plain  and  natural  Meaning  of  the  Deed  cannot 
be  to  raise  the  Portions  in  the  Life-time  of  the  Father,  when  the  Fund,  out  of  which  it 
is  to  be  raised  is  not  to  take  Effect  till  after  his  Death  ;  but  thus  far  the  Court  has 
gone,  and  the  Reason  that  may  be  presumed  for  it  was,  [339]  that  in  Equity  they 
looked  on  the  Death  of  the  Wife  without  Issue  Male  an  equitable  Performance  of  the 
Condition,  though  it  was  not  so  literally  at  Law,  till  the  Father's  Death;  because  all 
that  was  contingent  in  the  Condition  by  the  Death  of  the  Mother,  without  Issue,  had 
happened  ;  'twas  now  impossible  he  should  die  leaving  Issue  Male  by  her  ;  for  he  was 
now  become  as  it  were  Tenant  after  Possibility  ;  and  it  was  now  no  more  than  if  it 
had  been  limited  if  he  should  die,  or  when  he  should  die,  the  Remainder  to  Trustees, 
&c.,  which  is  a  Remainder  vested  presently,  because  it  depends  upon  that  which  must 
certainly  happen  ;  so  if  the  Condition  had  been  annexed  to  the  Execution  of  the  Trust 
of  the  Term,  yet  upon  the  Death  of  the  Mother  without  Issue  Male,  the  Term  should 
have  been  sold  in  the  Life-time  of  the  Father,  for  the  same  Reasons  as  in  the  other ; 
and  the  Reason  of  the  Court's  ha\'ing  gone  so  far,  was  to  promote  suitable  Matches, 
and  that  Women  might  have  their  Portions  when  they  were  likely  to  do  them  most 
Service  ;  for  as  this  Court  does  sometimes  prolong  the  Time  for  Payment  of  Money, 
so  it  may  sometimes  shorten  and  abridge  it ;  and  had  this  Case  been  like  the  others 
before  mentioned,  he  should  have  decreed  it  accordingly ;  but  this  materially  varies 
from  them  ;  for  in  none  of  them  are  the  Words  following,  viz.  unmarried,  or  unprovided 
for,  as  herein  after  mentioned,  at  the  Time  of  his  Decease  ;  which  Words  are  a  Descrij> 
tion  of,  and  suit  only  with  the  Person  who  is  to  have  the  Portion,  vis.  such  Daughter 
as  is  unmarried,  or  unprovided  for,  at  the  Death  of  the  Father  ;  and  though  in  this 
('ase  she  is  already  married,  yet  she  may  be  provided  f(jr  in  the  Father's  Life-time  ; 
and  so  this  Part  of  the  Contingency,  whether  she  will  be  unprovided  for  at  her  Father's 
Death  is  still  to  come ;  for  she  who  will  claim  the  Portion  by  this  Settlement,  cannot 
say  she  is  unprovided  for  at  his  Death,  which  during  his  Life  none  can  say  ;  and  this 
Construction  is  the  stronger  from  the  Clause  which  appoints  the  Maintenance,  for 
that  is  only  out  of  the  Rents  and  Profits ;  whereas  the  Portions  are  to  be  out  of  the 
Rents  and  Profits,  or  by  Mortgage  or  Sale  ;  and  Rents  and  Profits  in  the  first  Clause 
being  put  in  contradistinction  to  Mortgage  or  Sale  in  the  second,  must  be  restrained, 
and  cannot  warrant  Mortgage  or  Sale  ;  and  the  Maintenance  appointed  in  the  mean 
Time,  that  is  from  Failure  of  Issue  Male,  till  payable,  if  the  Portion  should  be  then 
due,  the  Maintenance  would  run  on  the  Father's  Estate  for  Life  ;  which  surely  will 
not  be  pretended  ;  but  this  is  put  beyond  Dispute  by  the  Proviso,  if  he  should  pay, 
or  secure  to  be  paid,  dc.  And  though  the  Words  or  unprovided  for  there  are  left  out, 
this  is  but  vitium  Clerici,  and  must  be  inserted  to  make  it  agree  with  the  other  Parts  of 
the  Deed ;  and  then  this  Proviso  was  to  give  him  Liberty  to  determine  the  Term, 
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whicli  the  Plaintiflt  would  now  have  sold,  for  Payment  of  the  Portion  in  his  Life-time, 
to  any  Daughter  which  should  be  unmarried,  or  not  provided  for,  at  his  Death  ;  and 
as  to  the  Cases  on  this  Head,  lie  said  that  in  most  of  them,  in  which  the  Term  was 
decreed  to  be  sold,  there  were  no  Conditions  precedent,  either  to  the  vesting  of  the 
'Lrm  or  P^xecutifin  of  the  Trust;  and  decreed  accordingly.  Trin.  1710,  Corbet 
and  MaiJuell.     (1  Sulk.  15!>,  S.  C.-2  Vern.  640,  S.  C.  ;  3  Chan.  Bep.  100.  S.  C). 

G.  A  Settlement  wa.s  made  on  the  Husband  for  Life,  Remainder  to  the  Wife  for  Life, 
and  to  the  fir.st  and  other  Sons  in  Tail,  and  in  [340]  defanlt  of  .such  Lssue,  to  Tru.stees 
for  500  Years,  in  trust,  after  the  Commencement  of  the  Term,  to  raise  £"4000  a.s 
Portions  for  the  younger  (Children  of  the  Husband  and  Wife,  payable  at  Twenty-one  or 
Marriage,  by  Kerits,  Profits,  Sale  or  Mortgage;  the  Father  died,  leaving  only  a  Daughter, 
who  mar'ric^d  the  Plaintiff'  at  Fifteen ;  and  it  was  held,  that  the  Portion  should  not  be 
raised  in  the  Life  of  the  Mother,  nor  that  any  Interest  should  accrue  for  it  during  the 
Ab)ther's  Life,  because  the  Tru.st  is  to  raise  the  Portion,  after  the  Commencement  of  the 
Term,  wiiich  must  be  intended  when  it  comes  into  Possession.  Trin.  1718,  Bvtlcr 
and  ihmcomb,  2  Vern.  7()0.  Quaire  of  this  Case,  for  it  seems  to  be  ill  reported.  ( Vide 
this  Case  fully  reported,  1  Will.  Rep.  448.) 

7.  A  Settlement  was  made  in  the  usual  Form,  with  a  Limitation  to  Trustees,  for 
want  of  Issue  Male,  to  raise  Portions  for  Daughters,  to  be  paid  at  Twenty-one  or 
Marriage,  wiiich  should  first  happen,  by  and  out  of  the  Rents  and  Profits,  or  by  Mort- 
gage or  Sale,  as  they  should  think  fit ;  and  in  the  mean  Time,  and  till  the  said  Portions 
sliould  become  payable,  the  Trustees  to  raise  £100  per  Ann.  for  the  Maintenance  of 
each  of  them  ;  the  Father  died,  and  one  of  the  Daughters  ha\'ing  married  the  Plaintiff', 
this  Bill  was  brought  to  have  the  Portion  raised,  but  was  dismissed,  because  the  Portion 
being  to  be  raised  out  of  the  Rents  and  Profits,  or  by  Mortgage  or  Sale,  plainly  shewed 
that  it  was  not  to  be  raised  till  such  Time  as  the  Trustees  might  make  Use  of  the  Election 
given  them  by  the  Settlement,  to  raise  it  either  out  of  the  Rents  and  Profits,  or  by 
Mortgage  or  Sale ;  but  during  the  Life  of  the  Mother,  who  had  it  in  Jointure,  they 
could  not  raise  it  out  of  the  Rents  and  Profits  ;  therefore  neither  by  Mortgage  or  Sale, 
which  were  all  inserted  in  one  and  the  same  Clause,  and  a  discretionary  Power  lodged 
in  the  Trustees,  to  use  either  the  one  Way  or  the  other  ;  and  till  tliey  had  the  Election 
of  using  eitlier  of  these  Ways,  they  had  no  Power  at  all ;  besides  that,  the  Maintenance 
being  to  procede  the  raising  of  tlie  Portions,  if  there  was  no  Maintenance  to  be  raised 
in  the  Mother's  Life-time,  the  Portions  were  not  to  be  raised  in  her  Life-time,  as  they 
were  not  to  take  place  till  after  the  Maintenances ;  and  my  Lord  Chancellor  and  the 
Master  of  the  Rolls  both  said,  that  the  Cas&s  on  this  Head  had  gone  too  far  already, 
and  mangled  all  Estates,  and  that  they  would  never  decree  Portions  to  be  raised  in  the 
Father's  Life-time,  where  it  could  possibly  bear  any  other  Construction  ;  and  this 
Decree  was  affirmed  in  the  House  of  Lords.  Mich.  1728,  Brome  and  Berkley.  (2  Will. 
Rf.p.  484,  ^.  0.  and  Decree.) 


[341]  CAP.  XLIV. 
Power. 


(A)  Power,  when  well  created,  and  when  determined. 

(B)  Of  the  right  Execution  of  a  Power,  and  where  a  Defect  therein  shall  be  supplied. 

(A)    POWEK,    WHEN    WELL   CREATED,    AND    WHEN    DETERMINED. 

1 .  I  f  a  Man  gives  Instructions  to  put  his  Will  in  Writing,  and  that  his  Messuages,  dx., 
should  be  sold  by  .4.  and  B.  for  the  Payment  of  his  Debts  and  Legacies,  and  dies  ;  and 
after  A.  dies,  B.  and  the  Heir  at  Law  will  be  compelled  to  sell.  [Gwilhams  v.  Rowell,] 
Hard.  204. 

2.  So  if  Lands  are  devised  to  be  sold,  and  no  Person  is  named  for  that  Purpose,  the 
Heir  must  do  it.    [Pit  v.  Pelham,]  1  Chan.  Ca.  177  ;  1  Chan.  Rep.  283,  S.  C. 

;?.  If  Trustees  are  impowered  to  pay  Portions  at  prefixt  Days,  out  of  the  Rents  and 
Profits  of  Lands,  and  the  Rents  and  Profits  will  not  amount  to  the  Sums  to  be  paiil, 
they  may  sell  the  Lands.  [Backhouse  v.  Middleton,]  1  Chan.  Ca.  175.  Vide  Meynel 
V.  Massey,  2  Vern.  1,  S.  P. 

4.  If  a  Man  has  Power  to  charge  Land  with  any  Sum,  not  exceeding  the  Sum  of 
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£3000  he  may  charge  it  vnih  £3000  and  Interest  besides  :  for  the  Intention  is  to  charge 
the  Premisses  with  £3000  Principal  Money,  and  that  of  course  carries  Interest,  and 
none  would  lend  such  Sum  on  such  Security,  if  the  Law  were  otherwise.  Pasch.  12 
Ann.  Lord  Kilmurnj  and  Geery,  2  Salk.  538,  in  Cane.  {Vide  Lord  Kilmurry  v.  Br. 
Grey,  2  Eq.  Ca.  Abr.  GGS,  and  Lord  Kilmurry  v.  Dr.  Gery,  cil.  2  P.  Wma.  671,  S.  C, 
more  particularly  reported.) 

5.  A  Man  makes  a  Settlement  on  the  Marriage  of  his  Son  with  one  B.  and  {inter  aV) 
there  is  this  Proviso,  provided  that  if  the  said  B.  shall  happen  to  survive  her  Husband, 
not  having  Issue,  or  without  Issue  of  their  Bodies,  lawfully  begotten  between  them,  then 
B.  to  have  Power  to  sell  and  dispose  of  such  Lands  ;  the  Husband  dies  leaving  Issue  ; 
some  Years  after  that  Issue  dies  without  Issue,  and  then  the  Wife  sells  those  Lands  ;  and 
it  was  held  that  her  Power  [342]  took  Effect,  though  the  Husband  did  not  die  without 
Issue  at  the  Time  of  his  Death.  Pasch.  1710,  Holt  and  Bureigh  (Called  in  Vernon, 
Burley),  2  Vern.  653. 

6.  A  Man  makes  a  Settlement,  wlierein  was  a  Power,  that  he  might  from  Time  to 
Time,  by  Deed  or  Writing  under  his  Hand  and  Seal,  revoke  the  Uses  thereof,  and  by  the 
same,  or  any  other  Deed,  limit  and  declare  new  Uses.  In  pursuance  of  this  Power,  he 
revokes  the  old  Uses,  and  by  the  same  Deed  limits  new  Uses,  without  annexing  any 
new  Power  of  Revocation  to  those  new  Uses  ;  afterwards  thinking  he  had,  by  virtue 
of  the  first  Settlement,  a  Power  of  Revocation  toties  quoties,  he  by  another  Deed  revokes 
the  last  Uses,  and  again  declares  other  Use.s  of  the  same  Lands  ;  and  if  he  had  such 
Power,  was  the  Question.  It  was  agreed  he  might  in  the  Deed  of  Revocation  have 
annexed  a  Power  of  revoking  the  Uses  thereby  declared,  and  might  afterwards  have 
executed  that  Power  accordingly  ;  but  in  this  Case  there  being  no  such  new  Power  of 
Revocation  annexed  to  the  new  Uses,  'twas  decreed  that  his  Power  of  Revocation  by  the 
first  Deed  was  executed,  and  at  an  End,  and  by  consequence  that  the  Revocation  after- 
wards was  without  any  Warrant,  and  so  the  Uses  limited  upon  the  first  Revocation 
must  stand  ;  and  this  Decree  was  affirmed  in  the  House  of  Peers.  Trin.  1717,  Heli 
and  Bond.  {Prec.  in  Chan.  474,  S.  C.  and  Decree  ;  and  adds,  that  this  Case  was  agreed 
{in  Dom'  Proc')  to  be  entirely  a  new  Case ;  and  that  it  was  very  elaborately  argued  on 
both  Sides.) 

(B)  Of  the  right  Execution  of  a  Power,  and  where  a  Defect  therein 

SHALL    be   supplied. 

1.  If  one  hath  Power  to  make  a  Lease  for  ten  Years,  and  he  makes  a  Lease  for 
twenty  Years,  yet  in  Equity  this  is  good  for  ten  Years  of  the  twenty,  and  so  has  been 
settled  several  Times.  Tr'in.  15  Car.  2,  Paiccy  and  Boiven,  1  Chan.  Ca.  23  (S.  C.  3 
Chan.  Rep.  11). 

2.  One  having  a  Power  to  make  Leases  for  Twenty-one  Years  in  Possession,  made 
a  Lease  to  A.  for  Twenty-one  Years,  in  trust  for  the  Payment  of  Debts  ;  but  the  Lease 
was  made  to  commence  from  a  Time  to  come,  and  so  not  pursuant  to  the  Power  ;  yet 
being  made  for  the  Payment  of  Debts,  was  supported  in  Equity.  Pollard  and  Green, 
1  Chan.  Ca.  10;  1  Chan.  Rep.  185,  S.  C. 

(Tenant  for  Life,  with  Power  to  make  Leases  for  Twenty-one  Years,  rendermg  the 
antient  Rent,  makes  a  Lease  for  Twenty-one  Years,  to  begin  such  a  Day  after  ;  this  is 
not  pursuant  to  the  Power,  and  consequently  void,  because  it  is  a  future  Lease  which 
this  Power  does  not  warrant ;  for  if  he  might  make  it  in  Reversion,  or  in  futuro,  though 
but  a  Month  after,  he  mav  as  well  make  it  to  begin  Twenty  Years  after,  or  after  his 
Death,  and  so  defeat  the  Intent  of  the  Power,  which  being  to  charge  the  Estate  of  a  third 
Person,  is  to  be  taken  strictlv  ;  and  to  this  Purpose  are  several  Cases,  as  Palm.  468-97 ; 
Cro.  Eliz.  5;  6  Co.  33;  ILeon.  35;  3  LsoJi.  130;  i  Leon.  64;  Moor,  199;  Poph.  9; 
Yelv.  222  ;  Cro.  Car.  318  ;  2  Rol.  Abr.  261 ;  Raym.  247.) 

*  3.  A  Man  made  a  voluntary  Settlement  on  his  Son  for  Life,  and  after  to  his  first 
and  other  Sons  in  Tail,  with  Power  for  the  Son  to  make  a  Lease  in  Possession  for  Ninety- 
nine  Years,  determinable  on  three  Lives,  and  also  to  make  Leases  for  Sixty  Years  to 
commence  after  his  Death,  if  he  had  Issue  Male,  to  continue  so  long  as  he  had  I.ssue 
Male  ;  the  Son  makes  a  Lease  to  his  Father  in  trust  for  one  of  his  younger  Children  ; 
but  the  Lease  was  not  pursuant  to  the  Power  ;  yet  it  was  decreed  good,  and  taken  to  be 
as  a  Lease  made  by  the  Father  after  a  voluntary  Settlement.  Mich.  1698,  Gooding 
and  Gooding. 

C.  I.— 35 
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[343]  i  But  where  a  Reversioner  upon  an  Estate  for  Life  made  a  Settlement  on 
lierself  for  Life,  with  Power  for  her  being  Sole,  to  make  Leases  for  three  Lives  in  Posses- 
sion •  and  she  and  her  Husband,  in  the  Life-time  of  the  Tenant  for  Life,  made  a  Lease 
for  Twenty-one  Years,  Haliend.  from  the  Date ;  it  was  held  not  pursuant  to  her  Power  ; 
for  by  the  Marriage  she  put  herself  in  the  Power  of  her  Husband  ;  and  my  Lord  Keeper 
took  a  Diversity  between  a  naked  Power,  and  a  Power  which  flows  from  an  Interest ; 
for  where  a  bare  Power  is  given  to  a  Feme  by  Will  to  sell  Lands,  although  she  afterwards 
marries,  she  may  sell  tlie  Lands,  and  may  sell  to  her  Husband  ;  but  where  a  Feme, 
upon  a  Settlement  of  her  own  Estate,  reserves  a  Power  wliich  flows  from  an  Interest, 
that  Power  ought  to  be  executed  by  the  Feme  whilst  Sole ;  and  yet  he  said,  such  Power 
ought  to  be  taken  liberally,  though  formerly  they  were  taken  strictly.  Hil.  15  Car.  2 
[IGG-t],  The  Marquis  of  Anlrim  and  the  Duke  of  Buckingham,  1  Chan.  Ca.  17.  (3  Salk. 
•27G;  2Freem  1G8,  S.  C.) 

5.  A.  on  the  Marriage  of  his  eldest  Son  B.  makes  a  Settlement  of  certain  Lands 
on  B.  for  Life,  Remainder  to  his  first,  second  and  third,  dx.,  Sons  in  Tail,  Remainder 
to  C.  a  second  Son  for  Life,  and  to  his  first,  dr.  Remainder  to  himself  in  Fee,  with 
a  Power  to  B.  and  C.  severally  as  they  shall  come  into  Possession,  to  make  Leases  for 
three  Lives,  or  Twenty-one  Years,  or  any  Number  of  \"ears  determinable  in  three 
Lives,  in  this  Manner.  First,  Of  all  or  any  of  the  Lands  anciently  and  accustomably 
demised,  iclvereof  Fines  have  been  usually  taken,  reserving  the  ancient,  usual  and  accus- 
tomable  Rents  or  more.  Secondly,  Of  all  tJie  oilier  Lands,  reserving  the  most  improved 
Rents  tliat  can  be  got ;  and  that  the  Tenants  should  seal  and  execute  Counterparts 
of  their  Leases ;  B.  died  without  Issue,  C.  entered,  and  being  seised  with  a  sudden 
Sickness,  when  he  had  no  Rcnt-Rolls,  or  old  Leases  to  guide  him,  taking  Notice  of  his 
Power  generally,  executes  two  Leases  ;  one  of  the  Lands  not  anciently  or  accustomably 
letten,  and  thereon  reserved  the  best  improved  Rent  ;  and  on  the  other  reserved  the 
several  ancient  and  accustomable  Rents,  but  does  not  specify  what  those  Rents  are, 
and  died ;  and  it  was  held  clearly  by  Lord  Cowjxr,  Holt,  and  Trevor,  C'h.  Justices, 
that  the  first  Lease  was  void,  and  not  warranted  by  the  Power  ;  nothing  being  so 
uncertain  as  what  shall  be  said  the  most  improved  Rent ;  and  Lord  Coirper  and  Trevor, 
against  Holt  held,  that  the  second  Lease  was  void  also  for  Uncertainty,  and  the  In- 
conveniency  he  in  Remainder  or  Reversion  would  be  put  to,  in  not  being  able  to  avow 
for  the  Rent  with  Exactness  ;  by  which  Means  he  may  be  nonsuited,  and  so  prevented 
of  having  any  Benefit  of  the  Lands  ;  and  though  a  Court  of  Equity  may  decree  such 
a  Lease  good  between  the  Lessor  and  Lessee,  yet  as  there  appears  no  Consideration 
in  this  Case,  it  is  not  proper  that  the  Court  should  interpose  in  supplpng  a  Defect, 
and  thereby  lay  a  charge  on  the  Right  of  a  third  Person.  Hil.  1705,  Orby  and  Lady 
Mohun,  2  Vern.  531,  542.  {Prec.  in  Chan.  257,  S.  C.  under  the  Name  of  Orhy  and 
Ij>rd  Mohun,  Gilb.  Eg.  Rep.  45,  S.  C. ;  2  Freem.  291,  S.  G. ;  3  Chan.  Rep.  102,  S.  C.) 

6.  J.  S.  having  four  Children,  viz.  two  Sons  and  two  Davighters,  settles  his  Estate 
on  Trustees,  to  the  Use  of  himself  for  Life,  Remainder  to  his  Wife  for  Life,  and  after 
their  Decease  to  the  Use  and  Uses  of  such  Child  and  Children,  and  in  such  Shares  and 
Proportions,  as  he  should  appoint  by  any  Writing  by  him  to  be  signed  in  the  Presence 
of  two  Witnesses  ;  and  in  default  of  such  Appointment,  to  his  eldest  Son  in  Tail  ;  he 
by  his  Will  by  him  signed,  and  [344]  attested  by  several  Witnesses,  devises  a  Rent- 
Charge  out  of  those  Lands  to  his  youngest  Son,  and  to  the  first  and  other  Sons  of  liis 
Body  successively  in  Tail  ;  and  further  Wills,  that  in  case  his  said  Son  die  without 
Issue  Male,  so  as  the  Estate  should  come  to  his  eldest  Son,  then  he  to  pay  £500  apiece 
to  his  Daughters  ;  the  Son  dies  without  Issue  ;  and  the  Bill  was  brought  by  the 
Daughters  to  have  the  £500  a-piece,  according  to  the  Will  ;  the  eldest  Son  by  way 
of  Plea  set  forth  the  Deed  of  Settlement,  and  Power  prout,  and  insisted,  that  the  Power 
was  not  well  pursued  or  executed  by  the  Will ;  (to  wit)  that  the  Testator  might  have 
distributed  the  Land  amongst  his  Children  in  such  Proportions  as  he  thought  fit, 
but  had  not  Power  to  grant  or  devnse  a  Rent-Charge  or  Sums  of  Money,  as  he  had  taken 
upon  hini  by  his  Will  to  do ;  but  the  Court  disallowed  the  Plea,  and  ordered  him  to 
answer  the  Bill.     Trin.  1688,  Thivaytes  and  Dye,  2  Vern.  80. 

7.  If  A.  on  his  Marriage  conveys  Lands  to  a  Trustee,  to  the  Use  of  himself  for  Life, 
Remainder  to  his  Wife  for  Life,  Remainder  to  the  Heirs  of  their  Bodies,  Remainder 
to  A.  in  Fee  ;  Proviso  that  in  default  of  Issue  of  the  Marrias;e.  the  Trustee  shall  convey 
to  such  Uses  as  the  Survivor  of  the  Husband  or  Wife  shall  appoint ;  although  the 
Husband  de\nses  the  Land,  and  dies  first  without  Issue,  yet  the  Wife  has  a  good  Power 
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of  disposing  of  the  Estate  by  her  Appointment.     Trin.  1700,  Bishop  of  Oxon  and 
Leighton  &  al\  2  Vern.  376. 

8.  A.  by  a  Marriage  Settlement  is  Tenant  for  Life,  Remainder  to  Trustees  to  raise 
£■1000  for  younger  Cluldren's  Portions,  as  A.  should  appoint,  Eemainder  to  his  first, 
d-c.  Sons  in  Tail.  A.  ha^-ing  several  Cliildren,  appoints  the  £4000  amongst  his  younger 
Children,  and  particularly  £2600  thereof  on  B.  his  second  Son,  who  was  then  under 
a  Treaty  of  Marriage  ;  the  eldest  Son  died  six  Years  afterwards,  whereby  B.  became 
eldest  Son.  and  intitled  to  the  whole  Estate  after  lus  Father's  Death  ;  and  thereupon 
A.  made  a  new  Appointment  of  the  £2600  amongst  his  other  younger  Children  ;  and 
it  was  held,  that  though  B.  was  a  Person  at  the  Time  capable  of  taking  within  the 
Power  of  appointing,  yet  it  was  upon  a  tacit  or  implied  Condition,  that  he  should  not 
afterwards  happen  to  become  the  eldest  Son,  and  that  this  was  a  defeazaUe  Appoint- 
ment, not  from  any  Power  of  revoking,  or  upon  the  Words  of  the  Appointment,  but 
from  the  Capacity  of  the  Person;  and  decreed  accordingly.  Hil.  1705,  Chaduick 
and  Doleman.  2  Vern.  528. 

9.  On  a  Marriage-Settlement  £2500  was  provided  for  the  Issue  of  the  Marriage, 
in  such  Proportion  as  the  Husband  should  appoint  ;  he  died  leaving  only  a  Daughter, 
and  made  no  Appointment,  and  the  £2500  was  decreed  her.  Mich.  1710,  Davy  anfl 
Hooper,  2  Vern.  665.     (S.  C.  ante  [1  Eq.  Ca.  Abr.].  336.) 

10.  If  a  Man  gives  Legacies  to  his  Children  to  be  paid  at  Twenty-one  or  Marriage, 
and  if  any  of  them  dies  before  Twenty-one  or  Marriage,  the  Legacy  of  such  Child  to 
be  disposed  to  one  or  more  of  the  Children  then  living,  in  such  Manner  as  his  \Yife, 
whom  he  made  Executrix,  should  think  fit  ;  and  one  of  the  Children  (hes  under  Age 
and  unmarried  ;  the  Mother  may  appoint  such  Legacy  to  any  one  of  the  other  Children, 
and  it  w-ill  be  good.     Mich.  1705,  Thomas  and  Thomas,  2  Vern.  513. 

11.  But  if  an  Executor  has  a  general  Power  to  distribute  a  Sum  [345]  of  Money 
amongst  Cliildren  at  Discretion,  and  he  makes  an  unreasonable  or  indiscreet  Disposition, 
it  tt-ill  be  controlled  in  a  Court  of  Equity.  Vide  in  Thomas  v.  Thomas,  2  Vern.  513, 
per  Curiam. 

12.  So  where  a  Man  havnng  two  Daughters,  one  by  a  former  Wife,  and  another 
by  a  second  Wife,  devised  his  Estate  to  his  Wife,  to  be  distributed  between  his  Daughters, 
as  his  Wife  should  think  fit  ;  and  she  having  given  £1000  to  her  own  Daughter,  and 
but  £100  to  the  other,  the  Court  decreed  an  equal  Distribution.  Cragraie  and  Perrost, 
cit.  in  Wall  v.  Thurhorne,  1  Vern.  355,  and  in  Wall  v.  Thurborne,  1  Vern.  441. 

13.  A.  devised  his  Personal  Estate,  and  £400  to  be  raised  out  of  a  Trust  Estate, 
to  be  distributed  by  two  of  his  Daughters,  his  Executrixes,  amongst  themselves  and 
their  Brothers  and  Sisters,  according  to  their  Need  and  Necessity,  as  they  in  their 
Discretion  should  think  fit  ;  and  my  Lord  Keeper  decreed  the  Heir  at  La^y  a  double 
Share  thereof,  as  looldng  upon  him  as  standing  most  in  Need  thereof  :  which  Decree 
was  affirmed  in  the  House  of  Lords.  Pasch.  1701,  Warburton  and  \yarburton,  2  Vern. 
420.     (S.  C.  but  not  S.  P.  2  Eq.  Ca.  Abr.  654.) 

14.  If  a  Man  makes  a  Settlement  of  his  Estate  on  his  eldest  Son  in  Tail,  with  a 
Power  by  Deed  or  Will,  under  Seal  to  charge  the  Lands  with  any  sum  not  exceeding 
£500,  and  he  prepares  a  Deed,  and  gets  it  ingrossed,  by  which  he  appoints  the  £500 
to  his  younger  Children,  and  dies  before  it  is  signed  or  sealed  ;  yet  this  shall  amount 
to  a  good  Execution  of  his  Power  in  Equitv,  the  Substance  being  performed.  Mich. 
27  Car.  2  [1675],  Smith  and  Ashton.  1  Chan.  Ca.  264.  (Rep.  Temp.  Finch,  273,  S.  C. 
savs  the  Person  prepared  Notes  in  Writing,  which  he  declared  should  be  the  Effect 
of' his  last  Will,  and  which  were  (as  he  called  them)  Instructions  for  Counsel  to  draw 
up  his  last  Will  in  Form.  Upon  a  Trial  directed  out  of  Chancery,  a  Verdict  was  found 
for  the  Will  :  and  Lord  Chan,  declared  there  was  a  good  Execution  of  the  Power.and 
that  the  Notes  were  a  clear  Demonstration  of  his  Intention.  1  Freem.  308,  S.  C. 
states  it,  that  A.  made  a  voluntarv  Convevance  to  the  Use  of  himself  for  Life,  reversing 
a  Power  to  make  a  Disposal  of  any  Part  of  it  by  writing  under  his  Hand  and  Seal, 
and  then  makes  a  Disposal  by  Will  ^^-ithout  putting  to  his  Seal  ;  and  Frnch.  Lord 
Keep,,  gave  his  Opinion  solemnly,  that  this  was  a  good  Execution  of  his  Power,  3  Keh. 
551,  S.  C— 3  Salt  227,  S.  C.  pi.  6,  mentioned  as  a  Will.) 

15.  A.  by  Settlement  intailed  his  Estate,  with  Power  of  Revocation  by  any  \\  riting 
published  under  his  Hand  and  Seal,  in  the  Presence  of  three  Witnesses  :  the  Land 
descended  to  his  Son,  who  mortgaged  it  to  J.  S.,  who  brought  his  Bdl  to  foreclose  ; 
and  it  appearing  that  A.  had  by  liis  Will,  wherein  he  recited  his  Power,  declared  that 
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ho  revoked  the  Settleiiieiit,  though  hut  two  Witnesses  who  signed,  hut  anotlier  present  ; 
vet  Lord  Cliancellor  decreed,  that  the  Mortgage-Money  should  he  paid,  and  .said,  tliat 
ill  Strictness  liere  was  a  good  Execution  of  the  Power,  a  third  Witness  being  present, 
tiiou'di  lie  did  not  sign  his  Name  ;  and  if  there  had  not,  yet  it  was  proper  that  sucli 
a  littTe  Circumstance  should  be  lH-l]H'd  in  K(|uity.     ilil.  .'i2  Car.  '2  |1G81],  Sayle  and 

Freeland.  'l  Vent.  ^oO.  ,  ,       ,    •       ,      ^, 

1(5.  Tenant  in  Tail  with  Power  to  make  a  Jointure  of  Lands  in  the  Counties  of 
A.  B.  and  C,  Remainder  in  Tail  to  J.  S.,  marries  and  receives  £.'iOO()  Portion  with  his 
Wife,  and  by  Articles  before  his  Marriage  covenants  to  settle  a  Jointure,  but  dies  before 
any  Settlement  was  made  :  the  Wife  dies,  and  her  Executrix  brings  a  Bill  to  have  an 
Account  of  the  Profits  of  the  Lands',  which  by  the  Articles  were  covenanted  to  bo 
settled  in  Jointure  against  the  Remainder-man,  who  had  upon  his  ]\L-irriage  settled 
those  Lands  upon  his  Wife  and  her  Issue,  but  with  Notice  of  the  Power  in  the  first 
Tenant  in  tail  to  make  a  Jointure  ;  and  my  Lord  Chancellor  dismissed  the  Bill,  there 
being  no  Equity  for  the  Executrix  of  the  first  Jointress  against  the  second  and  her 
Issue,  who  was  equally  a  Piu-chaser  with  the  first.  Mich.  1G8G,  Elliot  and  Hele,  1 
Vern.  40(;,  2  Chan.  Ca.  20,  .30,  87,  S.  C.  but  no  Resolution. 

[346]  1 7.  But  where  A.  Tenant  for  Life,  with  Power  to  make  a  .Jointure  of  £1 000  per 
Ann.  upon  his  iNhirriage  covenanted  to  make  a  Jointure  on  his  Wifeof  £1000 /)«ryln7i.., 
and  pursuant  thereunto  a  Settlement  was  made,  and  a  Particular  of  Lands,  which 
were  mentioned  to  be  worth  £1000  per  Ann.  was  set  out  for  the  Jointure,  but  in  Truth 
fell  short,  and  were  not  above  £G00  per  Ann.,  on  the  Jointress's  Bill,  the  Court  decreed 
the  Jointure  to  be  made  up  £1000  against  the  Issue  in  Tail,  though  it  was  urged,  th.at 
lie  was  not  privy  to  the  IVIarriage-Treaty,  nor  guilty  of  any  Fraud.  Trin.  1700,  The 
Lady  Clifford  and  Lord  Clifford,  2  Vern.  379.     (Gilb.  Eq.  Rep.  167,  S.  C.) 

*  18.  Sir  Edward  Gold,  the  Plaintiff,  and  his  Lady,  intermarried  in  1683,  and  some 
Years  after  the  Marriage  an  Estate  of  Inlieritance  of  about  £100  per  Ann.  descended 
to  the  Lady  ;  whereupon  she  and  her  Husliand,  by  Indenture,  assigned  and  conveyed 
this  Estate  to  Trustees  and  their  Heirs,  in  trust  to  permit  the  Lady  from  Time  to  Time, 
notwithstanding  her  Coverture,  without  her  Husband,  and  not  to  be  subject  to  his 
Power  or  controul,  to  apply  and  dispose  of  the  Rents,  Issues  and  Profits  thereof,  as  she 
should  by  any  Writing  under  her  Hand  and  Seal,  in  the  Presence  of  two  or  more 
Witnesses,  direct  and  appoint,  with  a  Power  likewise  for  the  Trustees  to  make  such 
Sales,  Mortgages,  or  other  Conveyances  of  the  Lands  themselves,  as  the  Lady  should 
in  like  Manner  direct  and  appoint  :  The  Lady,  by  Parsimony  and  Frugality  had,  in 
about  twenty-two  Years  Time,  saved  about  £1400  out  of  this  her  separate  Estate, 
£700  whereof  she  had  invested  in  East-India  Bonds,  £200  in  twenty  Lottery-Tickets, 
and  liad  the  Residue  in  Ready  Money  and  Broad  Pieces  ;  the  Defendants  were  her 
Nieces,  for  whom  (having  no  Children)  she  had  a  very  great  Regard  and  Love  ;  and 
having  given  them,  with  her  Husliand's  Privity,  four  of  the  Bonds,  she  lodges  the  other 
Three  in  the  Trustees'  Hands,  taking  their  Note  for  the  Delivery  of  them,  and  after- 
wards directs  the  Trustees  to  deliver  the  other  Three  to  whomsoever  should  bring 
their  Note,  and  then  gives  the  Note  to  one  of  the  Defendants,  who  thereupon,  by  her 
Orders,  goes  to  the  Trustees,  and  gets  up  three  Bonds  from  them  ;  and  these  Bonds 
the  Lady  told  her  Nieces,  she  intended  should  be  theirs  after  her  Death,  but  that  she 
expected  to  have  the  Interest  arising  thereby  during  her  Life  ;  she  afterwards,  some 
short  Time  before  her  Death  delivers  likewise  to  one  of  her  Nieces  a  Canister,  wherein 
were  400  Guineas,  and  several  Broad  Pieces  of  Gold,  telling  her  she  intended  that 
to  be  divided  between  her  and  her  Sister,  after  her  Death  ;  and  likewise  directed  the 
Trustees  to  divide  the  twenty  Lottery-Tickets  bet^yeen  her  Nieces,  after  her  Death. 
All  this  Transaction  was  only  by  Word  of  Mouth,  without  any  Writing  whatsoever, 
hut  was  fully  proved  in  the  Cause.  In  1712.  the  Ladv  Gold  died,  and  Sir  Edward, 
her  Husband,  having  taken  out  Administration  to  his  Lady,  brought  his  Bill  against 
tlie  Defendants,  to  have  an  Account  and  Delivery  up  of  the  East-India  Bonds,  and  of 
the  Money  so  delivered  to  them,  and  likewise  again.st  the  Trustees  for  the  twenty 
Lottery-Tickets  ;  and  the  Nieces  brought  a  Cross-Bill  to  establish  their  Title  to  the 
Money  and  Bonds,  and  to  have  the  twenty  Lottery-Tickets  delivered  to  them,  accord- 
ing to  the  Direction  of  my  Lady  Gold.  It  was  urged  for  Sir  Edivard,  that  this  Power 
to  his  Lady  to  dispose  of  the  Profits  of  her  Estate,  was  not  before  Marriage  ;  that  she 
was  not  a  Purchaser  of  it,  but  that  being  after  Marriage,  and  voluntary,  it  ought  to 
he  construed  strictly  ;  that  these  Powers  being  in  derogation  of  the  Rights  of  Hus- 
[347]-bands,  were  not  allowed  at  Law  ;  and  though  Courts  of  Equity  had  sup])orted 
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tliem,  yet  that  was  only  where  the  Power  was  strictly^  and  hterally  pursued  ;  that  the 
Defendants  were  neither  Children  nor  Grandchildren,  and  but  remotely  allied  to  the 
Lady ;  that   though  defective  Executions  of  Powers  had  been  sometimes  supplied 
in  this  Court,  for  the  Sake  of  a  Wife  or  Children,  or  for  the  Sake  of  Creditors,  yet  it 
was  never  yet  carried  so  far  as  to  assist  Strangers ;  and  that  it  was  to  be  resembled 
to  the  Cases  of  Copyhold  Lands,  where  the  Want  of  a  Surrender  had  never  yet  been 
supplied,  but  in  the  three  Instances  before-mentioned,  or  for  Charitable  Uses  ;  that 
Circumstances  were  frequently  imposed  on  the  Parties  themselves  to  prevent  Surprize  ; 
and  that  if  these  Circumstances  were  not  pursued,  a  Court  of  Equity  would  not  assist, 
especially  any  Person  who  claims  by  a  voluntary  Disposition ;  and  so  was  the  Duke 
of  Albemarle's  Case,  where  the  Revocation  was  to  be  in  the  Presence  of  six  Witnesses, 
where  three  were  to  be  Peers  ;  yet  that  Circumstance  could  not  be  aided  ;  that  for 
small  trifling  sums  they  agreed  it  was  not  necessary  the  Lady  should  make  a  Writing 
under  her  Hand  and  Seal,  attested  according  to  her  Power,  but  for  such  considerable 
Sums  as  these  were,  the  Power  must  be  pursued,  or  else  the  Disposition  would  be  void  ; 
that  in  this  Case,  if  the  Lady  had  made  a  Will  in  Writing,  unless  attested  by  two 
Witnesses,  it  would  not  have  been  good,  much  less  this  Parol  Disposition,  and  conse- 
quently the  Husband  intitled  to  them  as  Administrator  to  his  Wife.     On  the  other 
Side  it  was  insisted,  that  it  was  a  strange  Doctrine  to  advance,  that  the  Wife  in  this 
Case  must  be  bound  strictly  to  pursue  the  Power,  when  she  had  the  iloney  in  her  own 
Hands  ;  that  the  Intent  of  that  Power  was  only  in  case  she  had  disposed  of  it  to  any 
other  Person,  whilst  it  remained  in  the  Trustee's  Hands,  before  ever  she  had  received 
it ;  that  it  could  not  be  pretended  but  that  the  Trustees  might  pay  it  to  herself,  without 
any  such  Writing  ;  that  they  had  so  done  in  this  Case,  and  that  she  was  then  at  Liberty 
to  have  spent  it,  or  to  give  it  away,  as  she  thought  fit ;  that  it  was  hard  to  say,  she 
had  a  Power  over  it  whilst  in  the  Trustees  Hands,  and  yet  that,  as  soon  as  she  received 
it  herself,  and  consequently  as  soon  as  it  became  useful  to  her,  then  it  should  be  the 
Husband's,  unless  she  pursued  her  Power  ;  that  if  she  had  taken  up  Clothes  or  Goods 
of  any  Tradesman,  surely  it  would  not  be  pretended,  but  that  she  having  the  Money 
in  her  own  Pocket,  might  pay  them  without  any  such  Writing  under  her  Hand  and 
Seal  :  that  therefore  the  Cases  cited  were  not  to  the  Purpose  ;  for  here  the  Money 
being  in  her  own  Hands,  she  was  at  Liberty  to  give  or  dispose  of  it  as  she  thought  fit ; 
that  the  Direction  to  the  Trustees  to  deliver  these  Tickets  to  her  Nieces,  after  her  Death, 
was  a  Kind  of  Donatio  causa  Mortis  ;  and  that  as  she,  being  in  Possession  of  them 
herself,  might  have  given  them  to  her  Xieces  ;  so  she  might  direct  her  Trustees  after- 
wards, when  they  had  them  by  her  Delivery.     Lord  Chancellor  said,  there  was  no 
Difference  in  these  Cases*  whether  the  Power  were  given  before  Marriage,  or  after  ; 
for  if  the  Disposition  is  to  take  place  in  virtue  of  this  Power,  it  must  be  strictlv  pursued 
in  either  Case  ;  that  he  thought  it  should  rather  be  taken  more  liberally,  wlien  given 
after,  than  when  before  ilarriage  ;  for  then  the  Husband  could  be  supposed  to  be  under 
no  Temptation  of  giving  it,  as  he  might  before  Marriage,  in  hopes  of  prevailing  on 
his  Wife  after,  to  give  it  up,  or  relinquish  it  ;  that  therefore  it  must  be  intended  he 
fully  designed  she  should  have  the  Benefit  of  it  ;  [348]  that  the  Reason  why  the  Will 
of  a  Feme  Covert  was  not  good,  was  not  for  want  of  Power  in  the  Wife  ;  for  if  the 
Husband  consented,  the  same  Instrument  which  she  executed  as  her  Will  would  be 
sufficient  to  pass  it,  and  it  would  go  out  of  her  Property  ;  that  she  having  in  this  Case 
received  the  Money,  had  absolute  Power  to  dispose  of  it  as  she  though  fit  ;  that  she 
might  have  given  it  away  absolutely,  or  upon  Terms  ;  that  if,  as  it  was  agreed,  she 
might  dispose  of  little  Sums,  why  not  of  great  ones  1  where  was  the  Difference,  where 
must  the  Bounds  be  set  1  that  by  this  Power  she  was  made  in  the  Nature  of  a  Feme 
Sole  ;  and  as  such  a  Disposition  in  that  Case  would  have  been  good,  why  not  in  this  ] 
her  Administrator  in  that  Case  could  not  have  impeached  such  a  Disjwsition  ;  no  more 
can  her  Husband  in  this,  who  has  no  other  right  but  as  Administrator ;  that  the  Dis- 
position by  her  was  perfect  and  compleat :  that  the  reserving  the  Interest  to  herself 
during  Life,  bound  indeed  the  Party,  but  did  not  defeat  the  Gift  ;  that  it  was  in  her 
Power  to  give  it  on  what  Terms  she  pleased,  and  either  presently,  or  at  a  future  Time, 
and  that  her  Death  made  no  Dift'erence  in  the  Case  ;  and  as  she  might  have  paid  any 
Tradesman's  Bill  without  such  Writing,  so  she  might  dispose  of  the  Whole,  or  of  Part, 
in  the  same  Manner;  and  so  decreed  the  whole  i'lIOO  to  be  well  disposed  of  to  the 
Nieces,  in  regard  the  Money  being  paid  to  her,  was  absolutely  in  her  own  Disposal, 
Pasc.  1719,  Gold  and  Rutland. 
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I'J.  A.  devised  his  Lands  to  B.  liis  eldest  Son  for  Life,  Remainder  to  liis  first  and 
other  Sons  in  Tail  Male,  Remainder  to  his  second  and  third  Sons  in  like  RLanner,  with 
Power  to  every  Person  who  should,  by  virtue  of  the  Will,  be  seised  of  the  Lands  by  any 
Writing  indented  under  his  Hand  and  Seal  to  settle  a  Jointure  on  his  Wife  of  £500 
per  Ann.,  provided  such  Wife  shall  have  a  Fortune  equivalent  to  such  Jointure,  and 
died;  £.  entred,  and  on  Treaty  of  Marriage  with  the  PlaintifT,  covenanted  in  con- 
sideration of  £10,000  ALarriage-Portion,  that  he  or  his  Heirs  would,  after  the  Marriage, 
at  his  own  Costs  and  Charges,  according  to  the  Power  given  him  by  his  Father's  Will, 
or  otherwise,  by  good  Conveyances,  settle  Lands  of  £500  per  Ann.  upon  the  Plaintiff, 
for  her  Jointure,  to  commence  in  Possession  immediately  after  his  Death,  if  she  survived 
him  ;  the  Marriage  took  EfTect  ;  afterwards  B.  got  a  Settlement  made  and  ingrossed 
pursuant  to  his  Power  and  the  Marriage  Covenant,  but  by  various  Accidents  was  pre- 
vented from  signing  the  Deed  ;  and  being  taken  ill  died  suddenly,  not  having  the  Deed 
bv  him,  and  having  expressed  (as  was  fully  proved)  great  Uneasiness  at  its  not  being 
jrerfected,  and  left  the  Plaintiff  by  liis  Will  (which  he  had  made  some  Time  before) 
a  Legacy  of  £300  besides  what  is  settled  on  her  by  the  Marriage  Articles ;  and  it  was 
decreed  by  my  Lord  Chancellor,  assisted  with  the  Master  of  the  Rolls,  and  Mr.  Baron 
Price  and  Mr.  Baron  Gilbert,  that  this  defective  Execution  should  be  supplied  in  Equity, 
so  as  to  bind  the  Estate  in  the  Hands  of  the  Remainder-Man  ;  although  it  was  objected, 
that  she  had  a  Remedy  by  the  Covenant  against  the  Heir  and  Executor  of  the  Husband  ; 
and  that,  by  the  Words  in  the  Covenant,  he  was  at  Liberty  to  make  a  different  Provision 
for  her.  Pasch.  1724,  the  Earl  of  Coventry's  Case.  {'2'^Yill.  Rep.  222;  Lucas's  Rep. 
463;  9  Mod.  Ca.  in  Laio  and  Eq.  12;  Gilb.  Eq.  Rep.  160,  and  at  the  End  of  Max. 
in  Eq.  S.  C.  Str.  596,  2  Eq.  Ca.  Abr.  673,  S.  C.) 


[349]  CAP.  XLV. 
Privilege. 

(A)  What  Persons  are  intitled  to  Privilege. 

(B)  Of  Proceedings  by,  or  against  a  Privileged  Person. 

(A)  What  Persons  are  intitled  to  Privilege. 

1.  A  Member  of  the  Convocation  is  to  be  allowed  the  same  Privilege  with  a  Member 
of  Parliament.     [Parry  v.  Juxon,]  3  Chan.  Rep.  38. 

This  is  expressly  enacted  by  the  Stat.  1  //.  6,  cap.  1. 

2.  The  Widows  of  Peers  ought  to  have  no  Privilege,  because  they  are  not  to  be 
called  to  Counsel,  but  they  are  to  have  Pri\'ilege  of  Peers,  not  to  be  arrested  ;  declared 
by  my  Lord  Chancellor  Finch  to  have  been  so  resolved  in  Pariiament.  19  Dec.  1676 
[Anonymous],  2  Chan.  Ca.  224. 

3.  Two  of  the  Defendants,  being  the  Officers  of  the  Exchequer,  plead  the  Privilege 
of  the  Exchequer ;  but  the  Plea  was  over-ruled  ;  because  there  was  a  third  Defendant, 
who  had  no  Right  of  Privilege.    Fanshaw  v,  Fanshaw,  1  Vern.  246. 

(B)  Of  Proceedings  by,  or  against  a  privileged  Person. 

1.  If  a  Member  of  Parliament  sues  at  Law,  and  a  Bill  is  exhibited  in  Chancery  to 
be  relieved  against  that  Action,  the  Court  will  make  an  Order  to  stay  Proceedings  at 
Law  till  Answer,  or  further  Order,  although  the  Court  will  not  proceed  against  a  Member 
who  has  Privilege  of  Pariiament.     Anon.  1  Vern.  329. 

2.  The  Court  granted  an  Injunction  against  a  Member  of  Parliament,  but  at  the 
same  Time  ordered  that  no  Attachment  should  be  taken  out.  [Anonymous]  3  Chan. 
Rep.  21. 

3.  The  Plaintiff  having  brought  a  Bill  to  redeem  an  old  Mortgage  against  the 
Defendant,  who  was  then  an  Ambassador  at  the  Court  of  Spain;  the  Defendant 
obtained  an  Order,  that  all  Proceedings  should  cease  until  his  Return  from  liis  Embassy  : 
the  Plaintiff  niovcd  to  discharge  the  Order ;  and  upon  Debate  it  Mas  agreed  a  Pro- 
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lectiuti  lies  for  an  Ambassador,  quia  profedurus,  or  quia  maralurus,  and  uiay  [350]  at 
Law  cast  an  Essoign  for  a  Year  and  a  Day,  and  may  afterwards  renew  it,  if  the  Occasion 
continues ;  and  in  this  Case  the  Court  ordered  a  Stay  of  Proceedings  for  a  Year  and 
a  Day  from  this  Time,  unless  the  Defendant  should  sooner  return  into  England. 
Pilkington  v.  Stanhope,  2  Vern.  317. 

4.  The  Plaintiff,  being  protected  by  the  Genoese  Ambassador,  was  ordered,  though 
after  an  Answer  put  in,  to  give  Security  to  answer  the  Costs  in  the  same  Manner  as 
if  he  were  a  Foreigner ;  because  by  the  7th  of  Ann.  all  Process  against  Ambassadors, 
and  their  Servants,  are  made  void  ;  so  that  if  the  Bill  should  be  dismissed,  no  Process 
could  issue  against  him  ;  and  a  Precedent  was  produced  the  25th  of  Julij  1709,  Barret 
and  Buck,  where  the  like  Order  was  made  by  my  Lord  Coivper  ;  and  that  Case  was 
likewise  after  Answer  was  put  in.  Pasch.  1729,  Goodwin  and  Archer.  (2  \Nill.  Rep. 
4.52,  S.  C.  says,  Plaintiff's  Proceedings  were  to  stay  until  he  with  a  Surety  gave  Bond 
in  £-40  Penalty  for  answering  Costs.  And  the  Case  likened  to  that  of  a  Foreigner 
Plaintiff,  for  which  were  cited  to  this  Point,  Meliorucchy  v.  Meliorucchy,  2  Ves.  24 ; 
Gage  v.  Stafford,  2  Ves.  557.) 


[350]  CAP.  XLVL 
Proces-s. 


(A)  Of  issuing,  serving  and  returning  a  Process,  by,  and  against  whom,  at  what  Time ; 

and  here  of  Contempts. 

(B)  Of  Sequestrations. 

Of  Injunctions,  vide  Title  Injunction. 

(A)  Of  issuing,  serving  and  returning  a  Process,  by,  and  against  whom,  at  what 

Time:  and  here  of  Contempts. 


1.  K  a  Cause  has  slept  twelve  Months  in  Court,  there  shall  be  no  Proceedings  1 
on  it,  without  first  serving  a  Subpoena  ad  faciendum  Attornat'.     Anon.  1   Ve 


had 
upon  It,  without  tirst  serving  a  tSubpoena  ad  faciendum  Attornat'.  Anon.  1  Yern. 
172. 

2.  If  a  Man  is  arrested  upon  an  Attachment,  the  Contempt  shall  hold  good,  though 
no  Affidavit  be  filed  at  the  Time  of  taking  forth  the  Attachment,  if  it  be  filed  before 
the  Return  of  it.     Anon.  1  Vern.  172. 

[351]  3.  If  one  be  taken  up  on  an  Attachment,  either  in  Process  or  in  Execution 
after  a  Decree,  yet  in  both  Cases,  on  liis  appearing  before  the  Register,  he  is  to  be  dis- 
charged, and  to  answer  the  Interrogatories  at  large,  not  in  Custody ;  and  if  he  be 
continued  in  Custody,  the  Court  on  Motion,  and  appearing  before  the  Register,  will 
discharge  him.     Hil.  1700,  Danby  and  Lawson.     {Free,  in  Chan.  110,  S.  C.  and  S.  P.) 

4.  So  if  the  Sheriff  take  one  up  on  Attachment  in  Process,  he  is  to  give  a  Bond  of 
£40  Penalty  to  the  Sheriff,  to  appear  and  answer ;  but  for  one  taken  up  in  Execution 
after  a  Decree,  the  Sheriff  may  insist  on  Security  proportionable  to  his  Duty ;  but 
in  both  Cases,  on  the  Register's  Certificate  that  the  Party  has  appeared,  the  Sheriff'  is 
to  deliver  up  the  Bond ;  agreed  to  by  the  Registers,  and  ruled  by  the  Master  of  the 
Rolls.     Hil.  1700,  Danhy  and  Laicson.     {Free,  in  Chan.  110,  S.  C.  and  S.  P.) 

5.  The  Plaintiff  obtained  an  Order,  that  Service  of  Process  to  appear  at  the  Defendant's 
last  Place  of  Abode,  should  be  deemed  good  Service,  and  left  the  same  at  the  House 
where  he  lodged,  and  carried  on  the  Process  to  a  Sequestration,  and  then  brought 
on  the  Cause  against  the  other  Defendant ;  who  insisted  that  if  the  Plaintiff'  ought 
to  be  relieved  against  him,  he  ought  to  have  a  Decree  over,  against  the  other  Defendant ; 
and  therefore  he  was  concerned  to  see  that  the  Proceeding  was  regular,  and  insisted, 
that  it  being  above  twelve  Months  since  the  other  Defendant  had  left  that  Lodging, 
the  Service  was  not  good  ;  and  of  that  Opinion  was  the  Court.  Parker  v.  Blackbourne, 
2  Vern.  369.  (S.  C.  but  not  S.  P.  ante,  73  ;  S.  C.  and  S.  P.  2  Eq.  Ca.  Abr.  490.  Prec. 
in  Chan.  99.) 

6.  If  after  Process  of  Contempt,  the  Defendant  put  in  an  insufficient  Answer, 
and  so  reported,  the  Plaintiff  shall  not,  as  formerly,  begin  the  Process  at  the  Subyana, 
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but  .shall  go  on  to  the  Attacliineiit  with  Proclamation,  and  other  I'rocess,  as  if  the 
Answer  liad  not  been  put  in.     [Anonymous,]  1  Chan.  Ca.  238. 

*  7.  A  Distinction  was  taken  by  the  Solicitor  General,  and  agreed  to  by  the  Court 
as  reasonable  and  agreeable  to  the  Meaning  of  the  printed  Orders  of  the  Ciourt,  tluit  if 
Process  to  a  Messenger,  or  any  other  Process  of  Contempt,  lias  gone  out  against  a 
Defendant  for  Want  of  his  Answer,  on  Tender  of  the  Costs  of  tliose  Contemjrts,  if  the 
Plaintiff  accepts  them,  and  the  Answer  on  looking  into  it,  appears  to  be  insufficient, 
.so  that  the  Plaintiff  takes  E.xceptions,  and  the  Defendant  is  obliged  to  put  in  a  further 
Answer  ;  in  order  to  compel  the  Defendant  to  put  in  such  further  Answer,  if  not  put 
in  in  Time,  the  Plaintiff  nui.st  begin  all  Process  rle  novo,  and  go  on  with  it  regularly, 
because  his  Acceptance  of  the  Costs  was  a  Remission  of  all  former  Contempts,  and 
purged  them  ;  but  as  an  insufficient  Answer  is  really  no  Answer  at  all  in  the  Judg- 
ment of  the  Court,  if  he  refuses  to  acce]>t  the  Co.st.s,  and  the  Answer  being  put  in,  on 
E.xceptions  taken  to  it,  is  reported  insufficient,  he  may  go  on  with  the  Process  where 
he  left  off,  to  compel  putting  in  a  further  Answer,  without  beginning  de  novo,  as  in 
the  other  Case.     Trin.  1728.  llaistu-ell  and  Grainger. 

8.  Processissued  against  the  Defendant  till  Proclamation  returned,  then  came  ageneral 
Pardon ;  andthe  Defendant  appeared  and  demurred  to  the  Bill, which  the  Plaintiff  moved 
to  set  aside,  because  though  the  Contempt  was  pardoned, yet  the  Delay  was  a  Loss  to  him; 
but  the  Court  ordered  tliem  to  proceed  on  the  Demurrer  for  by  the  Pardon  the  Defen- 
dant stands  rectus  in  Curia.     Anon.  Midi.  2(5  Car.  2  [1674],!  Chan.  Ca.  238. 

9.  Upon  a  Motion  for  a  Serjeant  at  Arms,  on  a  Commission  of  Rebellion  returned, 
it  was  held  that  by  the  King's  Demise  every  Process  of  Contempt  not  executed  is  deter- 
mined, .so  that  the  Party  [352]  miist  begin  again  at  an  Attachment ;  but  where  any 
Process  is  executed,  and  a  Ccpi  Corpus  returned,  there  the  Process  stands  good.  Anon. 
1  Vem.  300.  {By  1  Ann.  st.  1,  cap.  8,  sec.  5,  no  original  Writ,  Writ  of  Nisi  prius,  Com- 
mission, Process  or  Proceedings  whatever  in  or  issuing  out  of  anij  Court  of  Equity  nor 
any  Process  or  Proceeding  upon  any  Office  or  Inquisition,  nor  any  Writ  of  Certiorari 
or  Habeas  Corpus  in  any  Matter  or  Cause,  either  Criminal  or  Civil,  nor  any  Writ  of 
Attachment  or  Process  for  Contempt,  nor  any  Commission  of  Delegacy  or  Review,  for 
any  Matters  Ecclesiastical,  Testamentary,  or  Maritime,  or  any  Process  thereupon  shall 
he  determined,  abated  or  discontinued  by  the  Demise  of  any  King  or  Queen  of  this  Realm, 
but  every  such  Writ,  Commission,  Process  and  Proceeding,  shall  remain  in  full  Force 
and  Virtue  to  be  proceeded  upon  as  if  such  King  or  Queen  had  lived,  notwithstanding 
any  such  Death  or  Demise.) 

10.  But  when  an  Attachment  was  sued  out  in  the  Time  of  King  Charles  the  Second, 
and  executed  three  Days  after  his  Demise,  but  before  Notice  of  his  Death  ;  it  was 
adjudged  to  be  well  executed,  and  the  Proceedings  thereon  regular.  Burch  v.  May- 
imwder,  1  Vem.  400,  Q.    {See  the  Book;  2  Show.  467,  S.  G.) 

(B)  Of  Sequestrations. 

1.  Tf  a  Defendant  is  in  Contempt,  and  in  Prison  for  not  performing  a  Decree,  the 
Court  will  order  a  Sequestration  against  his  Real  and  Personal  Estate.  [Elvard  v. 
Warren,]  2  Chan.  Rep.  151.  Of  the  Antiquity  of  Sequestrations,  and  that  they  are 
proper  and  necessary  Processes.  Vide  [Hide  v.  Petit]  1  Chan.  Ca.  92;  [Kildare  v. 
Eustace,]  1  Vern.  421. 

2.  Upon  an  Affidavit  that  the  Defendant  was  gone  into  Holland  to  avoid  the 
Plaintiff's  Demand  against  him  ;  and  he  having  been  arrested  on  an  Attachment, 
and  a  Cepi  Corpus  returned  by  the  Sheriff,  the  Court,  upon  Motion,  granted  a  Serjeant 
at  Arms  against  him  ;  and  upon  the  Return  thereof  granted  a  Sequestration.  Frederick 
V.  David,  1  Vern.  344. 

3.  A  Sequestration,  that  issues  as  a  mesne  Process  of  the  Court,  will  be  discontinued 
anddetermmed  by  the  Death  of  the  Party  ;  but  where  a  Sequestration  issues  in  pur- 
suance of  a  Decree,  and  to  compel  the  Execution  of  it,  there,  tho'  the  same  be  for  a 
personal  Duty,  it  shall  not  be  determined  by  the  Death  of  the  Party.  Burdett  v.  Rockey, 
1  Vern.  o8,  Q.     \  nle  Anon.  1  Vern.  116.     University  College  v.  Foxcroft,  1  Vern.  166. 

4.  A  Sequestration  binds  from  the  very  Time  of  awarding  the  Commission,  and 
not  only  from  the  lime  of  executing  it,  and  its  being  laid  on  by  the  Commissioners  ; 
for  if  that  should  be  admitted,  then  the  inferior  Officer  would  have  ligandi  .0  non 
ligamh  jMteslatem.    Burdett  v.  Rockey,  1  Vern.  58. 
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5.  Tlie  Party  who  takes  out  a  Sequestration,  shall  not  be  answerable  for  the  Acts 
of  the  Sequestrators,  for  they  are  the  Officers  of  the  Court ;  as  if  they  have  Power 
to  fell  Timber,  and  they  fell  to  the  Value  of  £7000  and  bring  only  £2000  into  the 
Account.     Dacres  v.  Chute,  1  Vern.  160.     (2  Chan.  Ca.  104;  2  Ch.  Bep.  245,  S.  0.) 

6.  Sequestrators  on  a  mesne  Process  are  accountable  for  all  the  Profits,  and  can 
retain  only  so  far  as  to  satisfy  for  the  Contempts.  Vide  [Gibson  v.  Scevengton]  1 
Vern.  248. 


[353]  CAP.  XLVII. 

Purchase  and  Purchaser. 


(A)  Who  is  deemed  a  Purchaser  in  Equity. 

(B)  Purchasers,  in  what  Cases  favoured  in  Equity. 

(G)  Where  a  Purchaser,  who  purchases  from  a  Person  who  has  only  a  Power  to  sell, 

must  see  that  the  Purchase  Money  is  rightly  applied. 
Of  Purchasers  without  Notice,  and  of  Presumptive  Notice,  vide  Title  Notice. 

(A)  Who  is  deemed  a  Purch.^er  in  Equity. 

1.  Lessee  at  a  Rack  Rent,  though  he  paid  no  Fine,  is  a  Purchaser,  and  shall  avoid 
a  voluntary  Conveyance.     Vide  [Shaw  v.  Standish]  2  Vern.  327. 

(Though  the  Word  Purchase  in  Law  is  of  a  very  extensive  Signification,  and  com- 
prehends every  Species  of  Acquisition  in  Contradiction  to  hereditary  Descent  and 
Escheat.  Lit.  sect.  12.  Yet  in  Equity  a  Purchaser  is  considered  as  a  Person  who 
innocently,  without  Fraud  or  Surprize,  for  valuable  Consideration,  acquires  a  Right 
or  Interest,  and  is  therefore  so  far  favoured  and  protected,  that  his  Title  shall  not  be 
impeached  in  Equity  ;  no  Planks  that  he  can  lay  hold  on,  and  by  which  he  can  secure 
himself  at  Law,  shall  be  taken  from  him,  neither  shall  he  be  compelled  to  discover  any 
Thing  that  will  weaken  his  Title,  dx.  Vide  Title  Notice  and  Bills  of  Discovery,  Title 
Bill :  and  1  Chan.  Ca.  3G;  2  Chan.  Ca.  48,  161,  252  :  1  Vern.  27;  2  Vent  339;  2  Vern. 
158,  159,  161.) 

2.  A.  entered  into  Partnership  in  Fifths,  and  three  others,  for  twenty-one  Years, 
in  digging  for  Mines  in  A.'s  Lands,  A.  to  have  two  Fifths,  and  in  consideration  of  his 
Ownership  of  the  Land,  to  have  a  Tenth  out  of  the  Share  of  the  other  Partners,  and 
they  covenanted  to  bear  Profits  and  Loss  in  proportion ;  provided,  if  any  one  of  the 
Partners  should  be  minded  to  desist,  and  signify  such  liis  Intention,  and  pay  his  Share 
of  the  Charges  and  Expenses  to  that  Time,  the  Agreement  as  to  liim,  on  hjs  releasing 
his  Interest  to  the  rest,  to  be  void  ;  pursuant  to  the  Articles  they  searched  for  Mines, 
and  after  two  Years  Time,  and  the  Expence  of  about  £120  they  discovered  a  valuable 
Mine,  and  worked  for  about  the  Space  of  three  Months,  and  then  A.  died,  and  his  Widow 
set  up  a  voluntary  Settle-[354]-iiient  made  after  Marriage ;  and  the  Court  inclined, 
that  the  Partners  were  as  Purchasers,  and  that  the  voluntary  Settlement  should  not 
stand  against  them.     Mich.  1695,  Shaic  and  Lady  Standish,  2  Vern.  326. 

3.  If  a  Man,  in  consideration  of  a  Marriage-Portion,  settles  a  Jointure  on  liis  Wife, 
and  makes  a  Provision  for  the  Issue  of  that  Marriage,  the  Wife  and  Children  are  to  be 
considered  as  Purchasers  for  valuable  Consideration  ;  and  though  the  Settlement 
was  made  after  Marriage,  yet  if  it  was  made  pursuant  to  Articles  entred  into  for  that 
Purpose  previous  to  the  Marriage,  it  is  the  same  Thing  ;  and  the  Jointress,  in  such 
Case,  shall  avoid  a  prior  voluntary  Conveyance,  and  shall  not  be  obliged  to  discover 
Writings,  nor  any  Thing  else  that  may  prejudice  her,  unless  she  has  her  Jointure 
confirmed  to  her.  1  Chan.  Ca.  99,  vide  Carpenter  v.  Carpenter,  ]Vasborne  v.  Doicnes, 
1  Vern.  440;   Toicersv.  Davys,  1  Vern.  479,  vide  Stephens  v.  Gaule,  2  Vern.  701. 

4.  But  if  the  Settlement  was  made  after  Marriage,  and  not  pursuant  to  Marriage 
Articles,  it  will  be  fraudulent  against  Creditors,  but  it  will  be  good  against  a  subsequent 
Purchaser  with  Notice,  tho'  not  against  one  without ;  for  the  Wife  and  Children  are 
to  be  considered  more  than  mere  Volunteers  ;  but  if  the  Matter  rests  barely  in  Covenant 
or  Agreement,  it  will  never  be  carried  into  Execution  against  a  subsequent  Purchaser 
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without  Noticp,  who  has  got  a  legal  Title,  nor  against  a  second  Jointress  without  Notice, 
who  brought  in  a  Mai  liage-Portion.  Vide  Title  Dower  and  Join!  it  re.  Letter  (C)  [1 
E(i.  Ca.  Abr.  220].  V iile  [Jason  v.  Jervis]  1  Vcni.  280  ;  and  fur  mure  on  the  Subject 
of  Jointure,  vide  [Benson  v.  Bcllasis]  1  Vern.  17,  [Speakc  v.  Speake,  Ibid.\  217. 

5.  If  a  Wife  joins  witli  her  Husband  in  letting  in  an  Incumbrance  on  her  Jointure, 
and  barring  an  Estate  in  Tail  Male,  and  they  limit  tlie  Uses  to  the  Husband  for  Life, 
Kemainder  to  the  Wife  for  Life,  Remainder  to  their  two  Daughters  ;  this  does  not 
make  the  Daughters  Purchasers,  so  as  to  shut  out  a  Judgment-Creditor  of  the  Husband's 
antecedent  to  the  barring  the  Estate-tail,  for  it  is  a  voluntary  Gift  from  the  Wife  to 
the  Husband.  Trin.  1 700,  Ball  and  Burnford.  {Free,  in  Chan.  1 13,  S.  C.  and  Decree  ; 
2  Eq.  Ca.  Abr.  677,  S.  G.) 

(B)  Purchasers,  in  what  Gases  favoured  in  Equity. 

1.  A  Purchaser  came  into  a  Man's  Study,  and  there  laid  Hands  on  a  Statute  that 
would  have  fallen  on  his  Estate,  and  put  it  up  in  his  Pocket,  and  he  having  thereby 
obtained  an  Advantage  in  Law,  tho'  so  unfairly,  and  by  so  ill  a  Practice,  yet  the  Court 
would  not  take  that  Advantage  from  him.  Sir  John  Fagg's  Case,  cited  1  Vern.  52,  53. 
(2  Vern.  159,  S,  G.  cited.) 

2.  If  a  Release  be  obtained  from  a  Grantee  of  a  Rent-Charge,  without  any  Con- 
sideration, and  by  Fraud,  yet  a  Purchaser  will  be  admitted  to  take  Advantage  of  it. 
llarcotirt  and  Knoicel,  2  Vern.  159,  cited  to  be  adjudged  by  RawUnson,  Lord  Com- 
missioner. 

3.  The  Plaintif!  and  Defendant  had  each  of  them  purchased  a  Reversion  expectant 
on  the  Death  of  Tenant  for  Life  ;  the.  Plaintiff  brought  his  Bill,  that  he  miglit  preserve 
their  Testimony,  and  be  admitted  to  try  his  Title  in  the  Life-time  of  Tenant  for  Life  ; 
but  for  as  much  as  the  Purchaser  was  a  Defendant,  the  Court  would  do  nothing  in  it, 
and  he  lost  the  Land  for  want  of  examining  his  Witnesses.  [355]  Seybourne  and  Clifton, 
2  Vern.  159,  cited  by  Lord  Commissioner  RawUnson.  Vide  Bechinall  v.  Arnold, 
1  Vern.  354,  ante  [1  Eq.  Ca.  Abr.],  234. 

4.  If  a  Purchaser  buys  in  an  old  Statute  or  Mortgage,  tho'  nothing  be  due  upon 
it,  yet  he  shall  be  admitted  to  defend  himself  by  it  at  Law  ;  but  for  this  vide  how  far  a 
subsequent  Mortgagee  shall  defend  liimself  by  buying  in  a  precedent  Incumbrance, 
Title,  Mortgage,  and  [Huntington  v.  Greenville]  1  Vern.  50,  [Edmunds  v.  Povey,  Ibid.\ 
187;  [Hawkins  I'.  Taylor,]  2  Vern.  29,  [Stanton  v.  Sadler,  Ibid.]  30,  [Turner  v.  Rich- 
mond, Ibid.]  81,  [Saunders  v.  Dehew,  Ibid.]  271. 

*  5.  .1.  purchased  the  Manor  of  /A,  in  which  were  certain  Lands  called  B.  and  P., 
the  Manor,  at  the  Time  of  the  purchase,  was  in  Mortgage  for  a  Term  of  Years,  and  the 
Mortgage  was  paid  off,  and  the  Term  assigned  in  Trust  to  attend  the  Inheritance  ; 
afterwards  A.,  upon  the  Marriage  of  liis  Son,  settles  Part  of  these  Lands,  and  amongst 
them  the  Lands  called  B.  and  P.,  but  no  care  was  taken  of  the  Mortgage-Term,  that 
stood  out ;  afterwards  A.  being  in  Possession  contracts  with  the  Defendant  to  sell 
him  all  the  said  Manor,  except  the  Lands  called  B.  and  P.,  but  shews  Part  of  the  Lands 
of  B.  and  P.  as  Part  tliat  he  would  sell,  but  the  Defendant  did  not  know  that  any  Part 
of  the  Lands  were  called  by  that  Name;  and  in  the  Conveyance  to  the  Defendant 
there  is  an  Exception  of  Lands  called  B.  and  P.  After  the  Purchase-Money  paid, 
the  Defendant  was  evicted  of  Part  of  the  Lands  called  B.  and  P.  (which  he  did  not 
know  by  that  Name,  for  they  had  been  shewn  to  liim  as  Part  of  his  Purchase,  and  he 
had  paid  for  them)  by  the  Plaintiff",  who  claimed  under  A.'s  Son  ;  upon  which  the 
Defendant  having  found  the  old  Term  that  was  on  Foot  at  the  Time  of  A.'s  Purchase, 
got  an  Assignment  of  it,  upon  which  the  Plaintiff  brought  his  Bill  to  be  relieved,  and 
to  have  an  Assignment  of  the  Term  ;  and  that  as  to  the  Lands  called  B.  and  P.,  he 
w;is  no  Purchaser  of  them,  for  they  were  expressly  excepted  in  his  Conveyance.  But 
my  Lord  Chancellor  was  of  Opinion,  that  these  Lands  being  shewn  to  the  Defendant 
as  Part  of  his  Purchase,  and  he  not  knowing  them  to  be  excepted  by  the  Name  of  B. 
and  P.,  was  in  Equitya  Purchaser  of  them;  and  the  Court  ought  not  to'assist  in  defeating 
of  them,  and  therefore  dismissed  the  Bill  as  to  all  the  Lands  purchased  by  him.  Mich. 
1698,  Oxicick  and  Brockelt. 

.  ^-  '\  °"  '"*  ALarriage  .settled  Lands,  which  were  intailed  on  his  Wife  for  a  Jointure  ; 
his  Brother  was  privy  to  the  Marriage,  and  ingrossed  the  Jointure-Deed,  and  concealed 
the  Intail ;  A.  died  without  Issue,  having  devised  the  Lands  to  J.  S.  the  Brother  re- 
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covered  in  Ejectment  ;  on  a  Bill  brought  by  the  Jointress  and  J.  S.  for  Relief,  the 
Brother  confessed  that  he  was  Privy  to  the  Marriage-Treaty,  and  ingrossed  the  Jointure- 
Deed,  and  that  lie  had  then  the  Deed  of  Intail  in  his  Hands,  but  did  not  mention  his 
Title,  nor  discover  the  antient  Deed  of  Intail,  because  he  apprehended  his  Brother 
would  dock  the  Intail ;  and  the  Court  decreed  the  Jointress  to  hold  and  enjoy  her 
Jointure  against  the  Brother  and  all  claiming  under  liim,  and  a  perpetual  Injunction 
against  the  Judgment  in  Ejectment ;  but  as  to  J.  S.,  who  claimed  the  Reversion  and 
Inheritance  by  a  voluntary  Devise,  the  Bill  was  dismissed  ;  and  this  Decree  was 
affirmed  in  the  House  of  Lords.  Mich.  1G91,  Raio  and  Pole,  2  Vern.  239.  (S.  G. 
ante  [1  Eq.  Ca.  Abr.],  IG'J;  Raw  v.  Poles,  Prec.  in  Chan.  35,  S.  C.) 

7.  So  where  a  Mother,  who  was  absolute  Owner  of  a  Term,  was  present  at  a  Treaty 
for  her  son's  Marriage,  and  heard  her  Son  declare,  that  the  Term  was  to  come  to  liim 
at  his  Mother's  Death,  and  was  a  Witne.ss  to  the  Deed,  by  which  the  Reversion  of  the 
Term  [356]  «';^s  settled  on  the  Issue  of  that  Marriage  ;  on  a  Bill  brought  by  the  Issue 
of  that  Marriage,  she  was  compelled  to  make  good  the  Settlement,  and  to  settle  the 
Reversion  of  the  Term  accordingly.  Trin.  1090,  Hunsden  and  Cheyney,  2  Vern. 
150. 

*  8.  So  where  a  younger  Brother,  having  an  Annuity  of  £100  per  Ann.,  charged 
on  Lands  by  his  Father's  SVill,  contracted  with  A.  to  sell  him  tliis  Annuity  ;  A.  goes 
to  B.  the  elder  Brother,  and  tells  him  he  was  about  to  buy  this  Annuity  of  liis  younger 
Brother,  and  desired  to  know  if  his  younger  Brother  had  a  good  Title  to  it,  and  whether 
his  Father  was  seised  in  Fee  at  the  Time  of  making  the  Will,  and  whether  the  Will 
was  ever  revoked  :  B.  told  him  he  believed  his  Brother  had  a  good  Title  to  it,  and  that 
he  had  paid  him  his  Annuity  these  twenty  Years  ;  but  withal,  told  liim,  that  he  heard 
there  was  a  Settlement  made  of  liis  Father's  Lands  before  the  Will,  and  that  the  said 
Settlement  was  in  the  Hands  of  J.  S.,  and  that  he  had  never  seen  it,  and  therefore 
could  not  tell  him  what  the  Contents  of  it  were,  but  encouraged  him  to  pro- 
ceed in  his  Purchase,  telling  him,  he  had  not  only  paid  his  Brother  his  Annuity  to 
that  Time,  but  had  paid  his  Sisters  £3000  under  the  same  Will  ;  afterwards  B.  gets 
a  Settlement  in  his  Hands,  by  which  the  Land  out  of  which  the  Annuity  issued  was 
intailed,  and  would  thereby  avoid  this  Annuity  :  But  on  a  Bill  by  A.  to  have  the 
Annuity  paid,  or  the  Purchase-Money  back  again,  the  Court  decreed  Payment  of  the 
Annuity,  purely  on  the  Incouragement  given  by  the  elder  Brother.  Hil.  1682, 
Hobbs  and  Norton.     (S.  G.  1  Vern.  13G,  2  Chan.  Ca.  128.) 

9.  A.  possessed  of  a  Term  for  100  Years,  in  1638  made  his  Will,  and  B.  who  married 
his  Daughter,  Executor,  and  devised  the  Term  to  his  own  Wife  ;  the  Executor  assented, 
she  entred,  and  after  three  Years  died  :  after  her  Death  the  Executor  entred  and 
enjoyed  the  Term  till  1650,  and  then  sold  it  to  one,  who  surrendered,  and  then  took 
a  new  Lease  for  200  Years,  and  laid  out  £250  in  building  on  the  Premisses  ;  B.  died, 
and  his  Wife  survived  him  till  the  Year  1669.  J.  S.,  who  married  the  Daughter  of 
B.,  being  beyond  Seas  twenty  Years,  and  not  knowing  of  liis  Title,  came  into  England 
in  1670,  and  being  informed"  of  this  whole  Matter,  and  of  his  Title  in  Right  of  his  Wife, 
took  Administration  to  the  Wife  of  A.,  and  Recovered  by  -s-irtue  of  the  Term  for  100 
Years  in  an  Ejectment ;  the  Purchaser  and  Builder  exliibited  a  Bill  to  be  relieved 
against  this  dormant  Title  :  And  Grimslon,  Master  of  the  Rolls,  the  Possession  going 
so  long,  and  divers  Purchasers,  and  the  last  Purchaser  under  the  new  Term  having 
no  Notice  of  the  old,  or  of  the  dormant  Title  to  the  Residue  of  the  Term  of  100  Years, 
adjudged  the  Purchaser  should  be  relieved,  and  hold  the  Land  till  he  was  repaid  his 
Cliarges  in  building,  discounting  the  Profits  received  after  the  Purchase,  which  J.  S. 
perceiving,  and  that  the  Value  would  not  exceed  £22  per  Ann.,  and  that  the  Residue 
of  the  old  Term  was  only  for  thirty-two  Years,  he  agreed  (by  Advice  of  the  Master  of 
the  Rolls)  to  take  £80  of  the  Purchaser,  and  to  release  his  Title  to  the  old  Term.  Mich. 
27  Car.  2  [1675],  Edlin  and  Battalij,  2  Lev.  152,  in  Cane'. 

10.  The  Plaintiff  having  a  Lease  of  certain  Mills  for  twelve  Years,  which  were 
near  exnired  ;  the  Lessor,  on  his  .NLirriage,  makes  a  Settlement  of  these  Mills  to  the 
Use  of  himself  for  Life,  then  to  the  first  and  other  Sons  of  that  Marriage  in  Tail  Male, 
Remainder  to  his  [357]  own  right  Heirs  ;  afterwards  the  Plaintifi  takes  a  new  Lease 
of  these  Mills  from  the  Father  for  Thirty  Years,  and  lays  out  £2800  in  new  Building 
and  Improving  them  :  the  Defendant  was  the  eldest  Issue  Male  of  the  Lessor,  and 
during  the  Time  the  Plaintiff  was  making  these  Improvements,  went  to  his  Father, 
and  told  him,  he  had  no  Power  to  make  anv  such  Lease  ;  that  after  his  Death  the 
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Estate  would  be  his,  but  never  acquainted  tlie  riaintill  with  this,  or  of  the  .Settle- 
ment made  on  his  Father's  i\hirria«e  ;  but  on  tlie  eontrary,  writ  to  the  Plaintift'  to 
take  Care  to  keep  one  of  the  .Mills  in  particular  in  repair  ;  then  the  Father  dies,  and 
the  Son  recovers  in  an  Ejectment  against  the  Lessee,  who  tliereupon  brought  his  Bill 
to  be  quieted  in  the  Possession  of  the  Mills  during  the  Residue  of  his  Lease,  for  that 
the  Defendant  was  fully  acquainted  with  the  Circumstances  of  this  Lease,  knew  his 
Father  had  no  Power  to  make  it,  and  yet  never  forbid  or  cautioned  the  Plaintiff  from 
going  on  with  his  Repairs,  but  on  the  contrary  stood  by  and  saw  them,  and  encouraged 
hiniTn  the  proceeding  therein  ;  and  therefore  the  Plaintiff  had  a  Decree  to  hold  dtu-ing 
the  Residue  of  his  Term  ;  for  though  the  Defendant  was  not  privy  to  the  making 
of  this  Lease,  but  that  was  only  the  Fraud  of  the  Father  ;  yet  he  being  to  have  the 
Estate  after  his  Father's  death,  and  taking  Notice  thereof  to  his  Father,  and  that 
he  had  no  Power  to  make  any  such  Lease,  and  yet  suffering  the  Plaintiff:  to  go  on  in 
his  Repairs  thereof,  with  a  Design  to  reap  the  whole  Benefit  thereof  when  his  Father 
was  dead,  was  such  a  Fraud  and  Practice  in  him  as  ought  to  be  discountenanced  in  this 
Court,  for  Qui  facet  consentire  videtur ;  and  Qui  potest  d  debet  vetare  juhet.  And  it 
was  decreed  that  the  Plaintiff  should  enjoy  for  the  Residue  of  his  Lease.  Pasch.  1712, 
Hanning  and  Ferrers.  {Gilb.  Eq.  Kep.  85.  Hil.  9  Ann.  S.  G.  in  toiidera  verbis.— Vide 
the  last  Case.) 

*  11.  The  Plaintiff's  Wife  before  her  Intermarriage  with  the  Plaintii!,  being 
possessed  of  a  Term  for  Years  as  Executrix  to  her  first  Husband,  and  which  was  liable 
as  Assets  to  the  Payment  of  his  Debts,  in  order  thereto,  and  to  raise  Money  for  that 
Purpose,  the  PlaintiiTis,  after  their  Marriage,  entered  into  an  Agreement  with  the 
Defendant,  for  Sale  of  the  House  in  question  for  the  Residue  of  the  Term,  for  £450, 
whereof  £'210  was  to  be  applied  in  discharge  of  a  Mortgage  thereon,  to  one  J.  S.,  and  the 
remaining  f  "210  was  to  be  paid  to  the  Plaintiff's  ;  accordingly  the  Plaintiffs  executed 
an  Assignment  of  the  House  to  the  Defendant,  with  a  Receipt  indorsed  thereon  for 
the  whole  Purchase  Money  ;  but  the  Defendant  did  not  then  pay  the  Purchase-Money, 
but  gave  a  Note  for  the  Payment  of  £210,  Part  tliereof  to  J.  S.  the  Mortgagee,  and 
of  the  remaining  £2-10  to  the  Plaintiffs  ;  and  for  the  Non-payment  thereof  the  Plaintifi's 
l)rouglit  their  Bill  to  have  a  specifick  Performance,  and  Payment  of  the  Money  accord- 
ingly. The  Defendant,  by  his  Answer,  admitted  tlie  whole  Case  to  be  as  above  set 
forth,  but  insisted,  that  he  ought  not  to  be  bound  thereby,  for  that  the  Plaintiffs  could 
not  make  him  a  good  Title,  they  having,  by  Articles  before  Marriage,  agreed  to  settle 
this  House  for  the  Benefit  of  themselves  and  their  Issue,  of  which  he  had  no  Notice 
at  the  Time  of  his  Purchase ;  and  for  Discovery  of  these  Articles,  and  to  have  up 
his  Note  on  a  Re-assignment  of  the  House,  the  Defendant  brought  his  Cross 
Bill ;  the  PlaintilTs,  by  their  Answer,  admitted  there  were  such  Articles,  but 
insisted,  that  the  House  lying  in  Middlesex,  those  Articles  were  never  registered  in 
the  Middlesex  Office,  and  therefore  void,  as  against  the  Plaintiff  ;  but  on  a  Hear- 
[358]-ing  at  the  Rolls,  the  Master  of  the  Rolls  decreed  the  original  Bill  to  stand  dis- 
missed, with  Costs ;  and  on  the  Cross  Bill  decreed  the  Note  given  for  the  Purchase- 
Money  to  be  delivered  up  on  a  Re-assignment  of  the  House  ;  and  the  Plaintiff  in  that 
Cause  likewise  to  have  his  Costs,  by  Reason  of  the  Plaintiff's  Fraud  in  concealing  the 
Articles;  and  tliis  Decree  was  affirmed  by  my  Lord  Chancellor.  Mich.  1727,  Beat- 
niff  and  Smith. 

*  12.  So  in  a  Case  between  two  Purchasers  of  Lands  in  Yorkshire,  where  the 
second  Purchaser  having  Notice  of  the  first  Purchase,  but  that  it  was  not  registered, 
went  on  and  purchased  the  same  Estate,  and  got  his  Purchase  registered  :  yet  it  was 
decreed,  that  having  Notice  of  the  first  Purchase,  though  it  was  not  registered,  bound 
him,  and  that  his  getting  his  own  Purchase  first  registered  was  a  Fraud,  the  Design 
of  those  Acts  being  only  to  give  Parties  Notice,  who  might  otherwise,  without  such 
Registry,  be  in  Danger  of  being  imposed  on  by  a  prior  Purchase  or  Mortgage,  which 
they  are  in  no  danger  of  when  they  have  Notice  thereof  in  any  Manner,  though  not 
by  the  Registry.  Blades  and  Blades,  by  Lord  Chancellor  King  decreed.  {Vide^l  Ves. 
08,  this  Case  cited  in  Le  Neve  v.  Le  Neve  by  Lord  Hard\ricke,  who  said  it  did  not  appear 
by  the  BUI  or  Ansicers,  that  there  was  any  Charge  of  Actual  Fraud,  the  only  Charge 
being  Notice. 

[Mews'  Dig.  Mortgage,  G,  5.  Approved,  Agra  Bank  v.  Barry,  1874,  L.  R. 
7  II.  L.  148.] 


r 
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(C)  Where  a  Purchaser,  who  purchases  from  a  Person  who  has  only  a  Power 

TO   sell,    MLTST   see   THAT   THE   PURCHASE-MONEY   IS   RIGHTLY   APPLIED. 

1.  If  Lands  are  appointed  for  Payment  of  Debts,  the  Purchaser,  though  there 
results  a  Trust  to  the  Heir,  is  not  concerned  whether  the  Personal  Estate  was  sufficient 
to  pay  the  same,  or  whether  too  much  was  sold,  or  the  Creditors  paid  ;  for  he  having 
paid  the  Purchase-Money  shall  hold  against  the  Heir  and  Creditors,  and  their  Eemedy 
must  be  against  the  Trustee  or  Person  impowered  to  sell.  [Culpepper  v.  Aston,]  2  Chan. 
Ca.  115. 

*  2.  But  if  Lands  are  devised  to  be  sold  for  Payment  of  Debts  in  a  Schedule,  in  that 
Case  the  Purchaser  is  bound  to  see  the  Purchase-Money  applied  to  the  Payment  of 
those  Debts  ;  but  if  the  Trust  be  general,  to  pay  Debts,  though  he  has  Notice  of  them, 
yet  the  Purchaser  is  not  obliged  to  see  the  Money  applied.  Mich.  1692,  Abbot  and 
'Gibbs.     (S.  P.  Spalding  v.  Shalmer,  1  Vern.  301.) 

3.  If  Lands  are  vested  in  Trustees  by  Act  of  Parliament,  to  be  mortgaged  for  a 
particular  Purpose,  it  is  incumbent  on  the  Mortgagee  to  see  the  Money  apphed  accord- 
ingly.    Trin.  1686,  Cotterel  and  Hampson,  2  Vern.  5. 

4.  A.  had  an  Interest  for  a  Term  for  Years  in  a  Printing-Office,  and  made  his  Will, 
and  devised  his  Term  in  the  Printing-Office  to  his  Executors,  in  Trust,  by  Profits, 
dr.,  to  raise  £2000  for  the  Portion  of  his  Daughter,  and  then  for  other  Trusts,  and 
died  ;  the  Executors  mortgage  this  Term  for  £1000  to  J.  S.  on  Pretence  of  want  of 
Assets  to  pay  the  Testator's  Debts  ;  and  the  Plaintiff,  the  Assignee  of  the  Mortgagee, 
brings  his  Bill  to  foreclose  the  Equity  of  the  Redemption  ;  the  Daughter  opposed  it, 
and  insisted  this  Mortgage  ought  not  to  take  Place  till  her  Portion  was  raised,  for  that 
the  said  Term  was  devised  to  the  Executors  in  Trust  for  that  Purpose  in  the  first  Place, 
and  the  Mortgagee  could  not  but  have  Notice  of  it ;  and  that  there  were  no 
Debts  of  the  Testator ;  or  if  any,  the  Mortgagee  at  his  Peril  ought  to  see  the  Money 
applied  to  discharge  them,  and  to  be  allowed  no  more  than  he  could  make  out  to  be  so 
applied.  Lord  Keep.  Where  a  Trust  is  to  sell  for  Payment  of  Debts  in  a  Schedule, 
the  Purchaser  at  his  Peril  is  to  see  the  Money  applied  to  the  Payment  of  those  Debts  ; 
but  here  the  Question  is,  how  far  an  Executor's  Power  does  extend  over  a  Chattel 
which  has  a  Trust  annexed  to  it ;  the  Law  has  intrusted  the  Executor  with  the  Personal 
Estate  to  pay  Debts  ;  and  unless  he  has  a  general  Power,  he  has  none  at  all ;  for  if  he 
cannot  sell,  none  can  buy,  and  the  general  Trust  must  take  Place  ;  and  a  Purchaser 
is  not  bound  to  prove  the  Debts,  or  the  Number  of  them,  or  the  Application  of  the 
Purchase-Money  ;  therefore  the  Sale  is  good ;  but  after,  on  Appeal  to  the  House  of 
Lords,  they  altered  this  Decree ;  and  preferred  the  Portion.  Qusere  Causam  inde. 
Mich.  1703,  Humble  and  Bill  (2  Vern.  444,  S.  C).  It  is  now  settled,  and  with  great 
Reason,  that  an  Executor,  where  there  are  Debts,  may  sell  a  Term,  and  the  Devisee  of 
the  Term  has  no  other  Remedy  but  against  the  Executor  to  recover  the  Value  thereof, 
if  there  be  sufficient  Assets  for  the  Pavment  of  Debts.  Per  the  Master  of  the  Rolls, 
in  the  Case  of  Eiver  and  Corbet,  Trin.  1723,  2  Will.  Rep.  148. 


[359]  CAP.  XLVIIL 
Remainder. 


(A)  Of  WHAT  Things  a  Remainder  ^UY  be  m.\de. 

1.  If  one  hath  the  Office  of  Park-keeper,  Forester,  Gaoler,  Sheriff,  dx.,  to  him  and 
his  Heirs,  he  may  grant  these  Offices  to  one  for  Life,  Remainder  to  another  for  Life, 
dr.,  for  Omne  ma  jus  continet  in  se  minus  ;  and  as  they  are  grantable  over  m  Fee,  so 
may  they  be  granted  in  Succession  to  one  for  Life,  with  Remamders  over,  do.  bo  ot 
Lands,  Houses,  Rents,  Commons.  Estovers,  or  any  other  Interest  or  Profit  in  £s«e, 
wherein  the  Grantor  hath  the  absolute  Propert  v  to  him  and  his  Hens  for  ever,  [bir  H. 
Nevil's  Case,]  Plow.  379  b,  381  a.  [Archbishop  of  Canterbury's  Case,]  2  Co.  48, 
[Bingham's  Case,  Ibid.]  97. 
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2.  But  where  a  Man  seised  of  Lands  in  Fee  granted  thereout  a  Rent-charge  to  one 
for  Life,  or  Years,  Remainder  over  to  another  in  Fee.  or  in  Tail,  d'c,  it  was  doubted 
if  this  Remainder  were  good,  because  this  Rent  had  no  Existence  at  all  before  the  Grant, 
and  the  Grantor  cannot  be  said  to  have  any  Part  of  the  Rent  left  in  him,  as  he  would 
have  of  Land,  because  he  first  gave  Being  to  the  [360]  Rent,  and  bounded  the  Time 
of  its  Existence  ;  which  being  run  out,  nothing  therefore  remains  to  gi-ant  over  to 
another,  and  a  Remainder  is  to  be  granted  out  of  that  which  would  otherwise  be  a 
Reversion  in  the  Grantor;  which  here  this  Rent  cannot  be,  being  newly  created  ; 
but  yet  in  this  Case,  by  the  better  Opinion  of  the  Books,  and  a  Judgment  (2  Salk. 
577;  2  Luhc.  1225)  directly  in  Point,  such  Remainders  of  a  Rent  newly  created  have 
been  held  good  ;  for  as  the  Grantor  might  at  first  have  granted  it  in  Fee,  or  for  ever, 
having  such  perpetual  and  durable  Interest  in  the  Fund,  out  of  which  it  was  to  arise  ; 
so  he  may  share  and  divide  his  Grant,  and  give  Part  thereof  to  one,  and  Part  to  another, 
in  Succession  ;  and  the  rather,  because  the  particular  Estate  and  Remainders  are  but 
one  Estate  as  to  the  Grantor,  divided  in  Limitation  only,  being  limited  to  pass  out  of 
him  all  at  the  same  Time  ;  and  as  to  him  make  no  Difference,  whether  the  one  or  more 
take  Benefit  jointly,  or  in  Succession  one  after  another ;  but  if  he  grant  such  Rent 
for  Life,  or  Years,  to  one,  without  going  farther,  he  cannot  after  grant  the  Reversion 
thereof  to  another,  because  he  has  no  Reversion  in  him,  for  the  Reason  before  given ; 
and  the  Reasons  of  this  Case  will  go  likewise  to  Commons,  Estovers,  cfx.,  newly  created. 

2  Roll.  Ahr.  415 ;  2  Co.  70,  76,  78 ;  1  Lev.  144  ;  1  Sid.  285  ;  2  Keh.  29. 

3.  If  one  be  created  Baron,  Viscount,  dx.,  by  Patent,  and  after,  in  the  same  Patent, 
the  same  Honour  is  granted  to  another  in  Remainder;  yet  this  operates  as  a  new 
Grant,  and  not  as  a  Remainder,  for  the  King  had  no  Reversion  of  that  Honour  in 
him,  though  he  had  still  the  same  Power  of  appointing  one  in  Succession  to  take  it, 
as  he  had  of  granting  it  to  the  first.     [Rex  v.  Viscount  Purbeck],  Show.  P.  C.  5,  11. 

4.  But  what  seems  most  proper  to  be  inquired  into  under  this  Head,  is  the  Reason 
and  Practice  of  limiting  Remainders  in  Personal  Goods,  or  Chattels,  for  they  in  their 
own  Nature  seem  incapable  of  such  a  Limitation,  because  being  Things  transitory, 
and  by  many  Accidents  subject  to  be  lost,  destroyed,  or  otherwise  impaired  ;  and  also 
the  Exigences  of  Trade  and  Commerce  requiring  a  frequent  Circulation  thereof,  it 
would  put  a  Stop  to  all  Trading,  and  occasion  perpetual  Suits  and  Quarrels,  if  such 
Limitations  were  generally  tolerated  and  allowed ;  but  }'et  in  Last  Wills  and  Testa- 
ments such  Limitations  over  of  Personal  Goods  or  Chattels  have  sometimes  prevailed, 
especially  where  the  first  Devisee  had  only  the  Use  or  Occupation  thereof  devised  to 
him  ;  for  then  they  held  the  Property  to  continue  in  the  Executors  of  the  Testator, 
and  that  the  first  Devisee  had  no  Power  to  alter  or  take  it  from  them ;  yet  in  either 
Case,  if  the  first  Devisee  did  actually  give,  grant  or  sell  such  Personal  Goods  or  Chattels, 
the  Judges  would  very  rarely  allow  of  Actions  to  be  brought  by  those  in  Remainder, 
for  Recovery  thereof ;  hence  it  came  to  pass,  that  it  was  a  long  While  ere  the  Judges 
of  the  Common  Law  could  be  prevailed  on  to  have  any  Regard  for  a  Devise  over,  even 
of  a  Chattel  Real,  or  a  Term  for  Y'ears  after  an  Estate  for  Life  limited  thereon  ;  because 
the  Estate  for  Life  being  in  the  Eye  of  the  Law  of  greater  Regard  and  Consideration 
than  an  Estate  for  Years  they  thought  he,  who  had  it  devised  to  him  for  Life,  had  therein 
included  all  that  the  Devisor  had  a  Power  to  dispose  of ;  and  though  they  have  now 
gained  that  Point  upon  the  Ancient  Common  Law,  by  establishing  such  Remainders, 
and  have  thereby  brought  that  Branch  out  of  the  Chancery  (where  they  frequently 
helped  the  Remainder-man,  by  allowing  of  Bills  to  compel'the  first  Devisee  to  give 
Security) :  yet  it  was  at  first  introduced  into  the  [361]  Common  Law,  under  the  new 
\ame  of  Executory  Devise,  and  took  all  the  Sanction  it  has  since  received  from  thence, 
and  not  as  a  Remainder  (for  which  vide  Title  Devise) ;  but  as  to  personal  Goods  and 
Chattels,  the  Common  Law  has  provided  no  sufficient  Remedy  for  the  Devisee  in 
Remainder  of  them,  either  during  the  Life  of  the  first  Devisee,  or  after  his  Death ; 
therefore  the  Chancery  seems  to  have  taken  that  Branch  to  themselves  in  lieu  of  the 
other  which  they  lost,  and  to  allow  of  the  same  Remedy  for  such  Devisee  in  Remainder 
of  personal  Goods  and  Chattels,  as  they  before  did  to  the  Devisee  in  Remainder  of 
Chattels  Real,  or  Terms  for  Years.  Dyer,  7;  Cro.  Car.  347;  Plow.  521  a;  Godolph. 
3d6  ;  Sioinh.  137. 

5.  Therefore  where  a  Man  devised  £600  a-piece  to  two  Daughters,  and  the  Residue 
of  hjs  1  ersonal  Estate  to  his  Son,  and  if  either  of  his  Children  died  during  their  Min- 
ority, the  Survivors  to  be  Heirs  to  the  Deceased  by  equal  Portions  ;  the  Son  died, 
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and]one  Sister  brought  a  Bill  against  the  Executors  and  the  other  Sister,  to  have  her 
own  £600  and  the  Half  of  the  Brother's  personal  Estate,  and  had  a  Decree  accordingly, 
but  was  forced  to  give  Security  to  pay  back  her  own  £600  in  case  she  died  during 
her  jMinority ;  though  it  was  said,  if  she  died  during  Minority,  leaving  Issue,  it  would 
be  a  hard  Case.     [Pate  v.  Hatton,]  1  Chan.  Ca.  199. 

6.  A  Devise  was  made  of  the  Use  of  Goods,  Plate  and  Houshold-Stuff,  to  one  for 
eleven  Years,  and  after  to  another,  and  held  a  good  Demise ;  and  a  Decree  to  deliver 
them  accordingly  after  the  eleven  Years.     Jolly  and  Wills,  2  Chan.  Rep.  137. 

7.  So  upon  a  Devise  of  certain  Books,  Jewels  and  Rarities  to  one  for  Life,  and  after 
of  the  Tilings  themselves  to  another ;  he  in  the  Remainder  brought  a  Bill  in  the  Life- 
time of  the  first  De^-isee  to  have  Security  for  their  forth-coming  after  the  Death  of  the 
first  Devisee ;  and  the  Court  being  assisted  by  two  Judges  held  the  Remainder  good, 
but  ordered  them  to  move  for  the  Security  another  Time.  Vachell  and  Leman  (1 
Chan.  Ca.  129,  S.  C.  Vide  [IJ  Bro.  Chan.  Ca.  279,  without  special  Danger,  the  Court 
will  order  only  an  Inventory  and  not  Security). 

*  8.  A  Farmer  devised  liis  Stock  (wliich  consisted  of  Corn,  Hay,  Cattle,  (&c.)  to 
his  Wife  for  Life,  and  after  her  Death  to  the  Plaintiff ;  it  was  objected,  that  no  Re- 
mainder can  be  hmited  over  of  such  Chattels  as  these,  because  the  Use  of  them  is  to 
spend  and  consume  them  ;  but  the  Master  of  the  Rolls  said,  the  Devise  over  was  good  ; 
but  said,  if  any  of  the  Cattle  were  worn  out  in  using,  the  Defendant  was  not  to  be 
answerable  for  them  ;  and  Lf  any  were  sold  as  useless,  the  Defendant  was  only  to  answer 
the  Value  of  them  at  the  Time  of  the  Sale ;  and  an  Account  was  decreed  to  be  taken 
uccordinglj'.     Mich.  1702,  Hayle  and  Burrodale. 

9.  The  Distinction  which  has  been  taken  between  the  Devise  of  a  personal  Thing 
to  one  for  Life,  Remainder  to  another,  and  the  Use  thereof  to  one  for  Life,  with  a  Re- 
mainder over,  seems  now  exploded  in  conformity  to  the  Civil  Law ;  and  hkevvise  as 
the  Testator's  Intention  appears  the  same  in  both  Cases.  37  H.  6  [1-1:58-59],  1  Brok. 
254(57),  Title  i>en'^e ;  13  Co.  5,  16;  Owen,  33;  2  Vern.  245. 

10.  Therefore  if  a  Man  devises  Houshold-Goods  to  his  Wife  for  Life,  and  after- 
wards to  his  Son  ;  this  is  a  good  Devise  over,  and  the  same  as  if  the  Devise  had  been 
only  of  the  Use  of  the  Goods  to  the  Wife  for  Life.  Mich.  1696,  Hide  and  Parrot,  (a)  2 
Vern.  331,  decreed.  Qibhs  and  Barnardiston  (S.  C.  Free,  in  Chan.  323;  Gilb.  Rep. 
Eq.  79;  2  Eq.  Ca.  Abr.  357),  S.  P.  Hil.  1711,  decreed. 

(a)  Will.  Rep.  1,  6,  S.  C,  where  it  is  said,  that  Lord  Keep,  took  Time  to  consider  of 
this  Point ;  and  afterwards  on  the  Strength  and  Authority  of  the  Precedents,  wluch  had 
followed  the  Ci\-il  and  Canon  Laws  in  construing  the  Use  of  the  Thing,  and  not  the 
Tiling  itself  to  pass,  where  the  first  Devise  is  for  a  limited  Time,  in  order  the  better 
to  comply  with  the  Intention  of  Testator,  allowed  the  Devise  over  to  be  good.  And 
the  Reporter  adds,  and  thus  it  is  now  settled  ;  and  refers  to  the  Cases  Tissen  and  Tissen, 
1  P.  Wms.  500,  and  Upwall  v.  Halsey,  1  P.  Wms.  651. 

[362]  11-  But  if  Money,  Goods,  or  other  Personal  Chattels  are  devised  to  one 
and  the  Heirs  of  his  Body,  or  to  one,  and  if  he  dies  without  Heirs  of  his  Body,  the 
Remainder ;  tliis  Remainder  is  totally  void,  and  the  Courts  of  Equity  -will  not  allow 
of  a  Bill  by  the  Remainder-man  to  compel  Security,  &c.,  or  to  have  the  Money,  dc, 
after  the  Death  of  the  first  Devisee  ;  but  it  shall  go  to  liis  Executors  or  Administrators  ; 
for  the  first  Devise  gives  the  absolute  Property  of  a  personal  Estate,  as  a  like  Devise 
of  a  real  Estate  before  the  Statute  de  donis  gave  a  Fee ;  upon  which  no  Limitation 
could  be  made  further  ;  and  as  the  Heirs  are  the  Representatives  to  take  a  real  Estate, 
so  arc  the  Executors  to  a  personal  Estate;  and  this  is  not  within  the  Statute  dc  donis, 
but  remains  as  at  Common  Law.  2  Vent.  349  ;  2  Chan.  Ca.  94 ;  2  Chan.  Rep.  66, 153 ; 
1  Chan.  Rep.  122,  260;  1  Salk.  156;  2  Vern.  324,  325,  600,  601.  (S.  P.  Gibbs  v.  Bar- 
nardiston, 2  Eq.  Ca.  Abr.  357;  Free,  in  Clian.  323;  Gilb.  Eq.  Rep.  79;  1  Ves.  133, 
154 ;  1  P.  Wms.  290 ;  2  Ves.  646.  Vide  1  Bro.  Chan.  Cas.  170,  187,  188 ;  2  Bro.  Chan. 
Cas.  33.) 

12.  And  yet  where  a  Devise  was  of  Money  and  Goods  to  one  for  Life,  and  if  the 
Devisee  died  without  Issue,  then  to  go  over  to  another,  this  was  held  a  good  Devise 
over  ;  for  the  first  Limitation  being  expressly  for  Life,  the  Words  after  could  not  enlarge 
it  by  Implication,  as  they  could  a  Real  Estate,  and  then  it  falls  witliin  the  coinmon 
Rule  of  other  Cases,  where  the  Limitation  is  held  good,  the  Contingency  being  to 
happen  witliin  the  Compass  of  a  Life  or  Lives  in  esse.  1  Chan.  Rep.  411.  But  for 
this  vide  of  executory  Devises  of  Terms  for  Years,  Title  Devises  [I  Eq.  Ca.  Abi.  194 J. 
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13.  So  where  A.  devised  in  the  Words  following,  viz.  And  the  Rest  and  Residue  of 
my  Estate  unbequeathed  shall  be  ■put  forth  to  Interest  by  my  Executors,  and  the  one  Half 
of  the  Interest  shall  be  paid  to  my  Sister  A.  C.  during  her  Life,  and  the  other  Half  of 
the  Interest  unto  her  Daughter  A.  S.,  and  she  to  hare  one  Half  of  my  Houshold  Goods, 
and  after  her  Mother's  Decease  to  have  all  the  Interest  during  her  Life  ;  and  my  Will 
is,  that  if  the  said  A.  S.  die  icilhout  Issue  of  her  Body,  the  Frincipal  of  the  Residue 
shall  be  divided  equally  between  M.  and  F.  and  such  Children  as  are  or  shall  be  born 
of  their  Bodies  then  living ;  it  was  held,  that  the  Remainder  to  M.  and  F.  was  good. 
Pasch.  1688,  Smith  and  Clever,  2  Vern.  38,  59.  {Vide  Love  v.  ^\indham,  ante  [1 
Eq.  Ca.  Abr.],  191.) 

14.  A  Term  for  900  Years  was  assigned  to  Trustees,  in  trust  to  permit  the  Husband 
and  Wife,  and  the  Survivor  of  them,  to  receive  the  Profits  for  so  many  Years  of  the  Term 
as  they,  or  the  Survivor  of  them  should  happen  to  live ;  and  after  their  Deaths  to  tlie 
Use  of  the  Heirs  of  the  Body  of  the  Wife,  by  the  Husband  to  be  begotten  ;  and  it  was  held, 
that  the  Heir  of  the  Body  took  by  Purchase,  and  that  it  did  not  vest  absolutely  in  the 
Mother,  who  survived,  so  as  to  go  to  her  Administrator.  Mich.  1690,  Peacock  and 
Spooner,  2  Vern.  43,  195,  decreed,  and  affirmed  in  the  House  of  Lords.  (2  Freem. 
114,  S.  C.  states  it  thus  :  The  Trust  of  a  Term  for  Years  upon  a  Marriage,  was  limited 
to  A.  the  Husband  for  Life,  then  to  B.  the  Wife  far  Life,  and  then  to  the  Heirs  of  the 
Body  of  the  Wife  by  the  Husband  to  be  begotten.  A.  dies,  leaving  Issue,  B.  married 
a  second  Husband,  and  dies,  the  Husband  takes  Administration ;  and  the  Question 
was,  whether  the  Husband  should  have  the  Term,  as  Administrator  to  the  Wife,  or 
the  Issue ;  and  it  was  resolved  by  three  Lords  Commissioners,  that  the  Issue  should  have 
it ;  for  to  support  the  Intent  of  the  Settlement,  they  would  take  the  Words  Heirs  of 
the  Body  to  be  Descriptio  Personoe,  and  not  Words  of  Limitation.  Affirmed  in  Dom' 
Proc'.  This  Reporter  in  a  Note  says  :  That  this  seems  to  carry  the  Trust  of  a  Term 
farther  than  any  other  Judgment,  and  contrary  to  the  former  Resolutions.  Note  in 
1  Ves.  135,  Lord  Ilardivicke  says,  he  knows  not  tchat  to  make  of  this  Case  of  Peacock 
v.  Spooner.    Et  vide  P.  Wms.  135  ;  2  Ves.  237,  660.) 

15.  But  afterwards  a  Decree  at  the  Rolls,  grounded  upon  the  Case  of  Peacock 
and  Spooner,  was  reversed,  and  decreed  the  Limitation  to  the  Heir  Male  void  ;  and  that 
the  Whole  vested  in  the  Father  by  the  Limitation  to  him  for  Life,  Remainder  to  the 
Heirs  of  his  Body.  Hil.  1710,  Wehb  and  Webb,  2  Vern.  668.  {Vide  P.  Wms.  132, 
S.  C.)     Vide  [Peacock  v.  Spooner]  2  Vern.  196. 

[363]  16.  A.  beingpo.ssessedof  an  Annuity  of  £14  per  A«n.  for  ninety-nine  Years,  out 
of  the  Exchequer,  on  his  Marriage  covenants  with  B.  and  C.  to  pay  this  £14  per  Ann. 
to  his  Wife  for  her  separate  Use,  and  after  the  Death  of  either  of  them,  then  to  the 
Survivor  for  Life ;  and  after  the  Death  of  both,  then  to  the  Child  or  Children  to  be 
begotten  between  them ;  and  in  default  of  such  Child  or  Children,  then  to  his  own 
E.xecutors  and  Administrators  for  the  Residue  of  the  Term  ;  A.  and  his  Wife  had  Issue 
only  one  Son  {Note  :  the  Sou  seems  to  have  survived  A.  and  his  Wife),  who  lived  to  the 
Age  of  five  Years,  and  then  died  ;  and  after  the  Death  of  A.  and  his  Wife,  the  Plaintiff 
took  out  Administration  to  the  Son,  and  brought  his  Bill  against  the  Executors  of  A. 
and  liis  Wife  for  this  Annuity ;  and  it  was  insisted  upon,  that  the  Limitation  to  the 
Executors  and  Administrators  of  A.  was  void,  being  after  a  Limitation  to  the  Child 
or  Children,  which  was  the  same  as  if  it  had  been  limited  to  the  Issue ;  and  a  Settle- 
ment of  a  Term  on  Trustees,  in  trust  to  permit  the  Father  to  receive  the  Profits  for 
so  many  Years  of  the  Term  as  he  should  Uve,  and  after  to  permit  the  Mother  to  receive 
the  Profits  for  so  many  Years  of  the  Term  as  she  should  five,  and  then  in  trust  to  permit 
then-  Child  or  Children,  or  Issue,  to  receive  the  Profits  for  the  Residue  of  the  Term, 
mil  bear  no  Limitation  over  in  default  of  Issue  or  Children,  in  case  there  be  any  one 
in  Being,  no  more  than  such  a  Limitation  of  the  Term  itself  would  be  good ;  for  this 
would  be  to  introduce  and  revive  all  the  Inconveniences  of  a  Perpetuity,  which  have 
been  so  long  since  exploded,  and  the  Trust  of  a  Term  must  be  limited  in  the  same  manner 
as  the  Term  itself  will  bear  a  Limitation.  But  the  Lord  Chancellor  said,  this  being  by 
way  of  Covenant,  no  more  passed  out  of  him  than  to  serve  the  Uses  expressed;  and 
It  was  not  a  Disposition  of  the  Annuity  itself,  but  only  a  Covenant  to  pay  the  £14  per 
Ann.  in  such  Manner ;  and  since  it  was  never  devested  out  of  A.  he  would  not,  on  this 
Bill,  on  any  Pretence  of  Equity,  tear  it  out  of  him  or  his  Executors ;  and  so  dismissed 
the  Bill,  though  he  did  not  at  all  dispute  the  Case,  if  it  had  been  of  a  Term,  or  the  Trust 
ot  a  lerm,  settled  in  such  Manner,  that  the  Remainder  would  not  have  been  good; 


1  EQ.  CA.  ABE.  364.  RENT  1105 

but  here  there  was  only  a  Coveuant  to  pay  the  £14  and  not  the  Annuity  itself,  which 
was  thought,  at  the  Bar,  to  be  an  over  nice  Distinction.  Trin.  1715,  Basse  and  Grey. 
(Gilb.  Rep.  97,  S.  C.  in  totidem  verbis.  2  Vern.  692,  S.  C.  somewhat  differently  reported. 
And  note,  That  at  the  End  of  the  Case  the  Reporter  adds,  Quaere  tamen ;  //  this  Dis- 
tinction be  allowed.  Settlements  of  Terms  hereafter  will  be  done  by  Way  of  Covenant, 
with  such  Remainders  over  as  cannot  be  done  by  Way  of  Limitation  of  an  Estate  or 
of  a  Trust.) 

(But  tliis  Decree  seems  to  be  reasonable,  because  the  Administrator  comes  for  a 
specifick  Performance  of  the  Covenant,  and  that  he  cannot  do,  who  was  not  originally 
in  Contemplation,  or  intended  to  be  provided  for  by  the  Covenant,  but  that  the  Term 
had  actually  been  vested  to  these  Uses  ;  then  the  Interest  of  the  Term  being  vested 
in  the  Child  and  the  Heirs  of  his  Body,  as  it  must  be  if  the  Settlement  had  been  drawn 
according  to  the  Covenant,  then  it  must  have  gone  to  his  Administrator.  Gilb.  Eq. 
Rep.  98,  in  S.  C.) 

The  Testator  devised  Plate,  Pictures,  &c.,  to  be  enjoyed  as  Heir  Looms  by  the  Person 
who  should  be  entitled  to  the  Use  and  Possession  of  his  House  at  Stoke.  J.  S.  Tenant 
for  Life,  under  the  Will,  of  the  House  at  Stoke,  has  a  Son  born,  who,  under  the  Will, 
was  Tenant  in  Tail  thereof,  subject  to  his  Father's  Life  Estate,  which  Son  died  in 
fourteen  Days.  It  was  decreed  by  Lord  Thurlow,  C.  {ichich  Decree  was  affirmed  by 
Lord  Loughborough,  Ashhurst,  and  Hotham,  Lords  Commissioners,  and  afterwards 
in  the  House  of  Lords)  that  the  Plate  and  other  Chattels  so  devised,  vested  absolutely 
in  the  Son  of  J.  S.  and,  on  his  Death,  vested  in  his  Father,  as  Administrator  to  him. 
Foley  v.  Burnell,  [1]  Bro.  Chan.  Cas.  274. 


[364]  GAP.  XLIX. 
Rent. 


(A)  In  what  Cases  there  may  be  Remedy  for  Rent  in  Equity,  when  none  at  Law. 

(B)  In  what  Gases  the  Lessee  may  be  relieved  against  the  Payment  of  Rent  in  Equity. 

(A)  In  what  Gases  there  m.\y  be  Remedy  for  Rent  in  Equity,  when  none  at  Law. 

L  If  a  Rent  be  devised  by  Will  in  Writing,  a  Court  of  Equity  may  compel  the  Tenant 
of  the  Land  to  give  Seisin,  because  by  Intendment  the  Tenant  of  the  Land  was  Inops 
Consilii  at  the  Time  of  the  Devise.     Moor,  805 ;  Lat.  147. 

2.  So  if  a  Man  grants  a  Rent-seek,  Equity  will  decree  Seisin  to  be  given,  and  the 
Rent  to  he  paid  to  the  Grantee.     1  Rol.  Abr.  378;  [Davy  v.  Davy,]  1  Chan.  Ca.  147. 

3.  A  Bill  was  exhibited  for  the  Payment  of  £3  for  a  Rent  of  £5  per  Ann.  Arrear, 
for  twelve  Years,  suggesting  that  the  Deed  by  wliich  it  was  created  was  lost ;  and  there 
being  Proof  that  it  was  constantly  paid  before  the  twelve  last  Years,  the  Master  of  the 
Rolls  decreed  that  the  Arrears  and  growing  Rent  should  be  paid,  because  it  did  not 
appear  what  Kind  of  Rent  it  was,  and  so  no  Remedy  at  Law.  Hil.  20  <£•  21  Car.  2 
[1G70],  Collet  and  Jaques,  1  Chan.  Ca.  120.     {Vide  S.  G.  ante  [1  Eq.  Ca.  Abr.],  32.) 

4.  So  where  a  Bill  was  brought,  suggesting,  that  the  Plaintiff'  did  not  know  the 
Nature  of  the  Rent,  nor  the  Boundaries  of  the  Land,  so  as  to  be  able  to  declare  with 
Exactness ;  the  Court  said,  that  it  ought  to  be  decreed ;  but  at  the  Importunity  of 
the  Defendant  directed  a  Trial,  whether  there  was  anv  such  Grant  or  not.  Cox  v. 
Foley,  1  Vern.  359. 

The  Bill  staled  Plaintiff's  title  to  a  Fee  Farm  Rent  issuing  out  of  certain  Estates 
of  Defendant ;  that  such  Fee  Farm  Rent  had  been  regularly  paid  to  Plaintiff,  and  to 
those  under  whom  lie  claimed  until,  &c.,  since  which  time  the  Sum  of,  d'c,  had  accrued 
and  was  due  to  Plaintiff  for  Arrears  ;  that  he  could  not  distrain  on  the  Lands,  they 
having  undergone  various  Alterations  and  that  great  part  of  Defendant's  Revenues 
arising  from  tlie  said  Estates  consisted  of  Tolls  and  other  incorporeal  Matters  by  Reason 
of  which  Plaintiff'  was  deprived  of  his  Remedy  at  Law.  The  Answer  admitted  Plaintiff's 
Title  to  the  Rent  and  Arrears  due,  but  denied  that  the  Lands  had  undergone  Alteration, 
and  alleged  that  tlie  Estates  were  not  able  to  pay  the  Rent  to  Plaintiff',  and  that  for  that 
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HeaMH  lite  Bent  had  not  been  paid ;  and  insisted  that  the  Plaintiff's  Bemedy  was  at 
Law.  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  This  Demand  is  for  one  certain  Bent 
payable  out  of  a  certain  Portion  of  Properly.  Th£  Plaintiff  has  a  Bemedy  at  Law. 
Debt  will  lie.  But  it  is  argued  that  Execution  at  Law  will  not  be  so  fruilful  a  Bemedy 
Seauestration  in  Equity.    But  the  Plaintiff  may  have  an  Elegit,  and  it  is  no  Beason 


Chan.  Ca.  338. 

5.  A  Rent  of  £1,  14s.  was  granted  by  King  //.  G,  to  Eaton  College,  issuing  out  ot 
certain  Lands  ;  the  Bill  suggested,  that  the  College  did  not  know  where  the  Lands  lay, 
80  as  to  enable  them  to  distrain,  and  therefore  pray  that  the  Executor  of  the  Tertenant 
may  be  answerable  for  the  Arrears ;  wliich  the  Master  of  the  Rolls  thought  reasonable, 
in  respect  that  the  personal  Estate  was  increased  thereby  ;  and  decreed  it  accordingly. 
1  Chan.  Ca.  121.    [Eaton  College  v.  Beaucliamp,  ante  [1  Eq.  Ca.  Abr.],  32  S.  C.) 

[365]  6.  So  where  the  Plaintiff  by  liis  Bill  suggested,  that  he  having  the  Grant  of 
a  Rent-charge  issuing  out  of  certain  Lands,  the  Defendant,  to  hinder  liim  from  a  Distress, 
converted  the  Premisses  into  Tillage  ;  my  Lord  Chancellor  directed  to  have  it  tried, 
whether  there  was  any  Fraud  used  to  prevent  the  Plaintiff'  from  distraining,  and  de- 
clared, that  if  there  was,  he  would  grant  Relief.     [Davy  v.  Davy,]  1  Chan.  Ca.  144. 

7.  A.  seised  of  an  Estate,  devised  it  to  B.,  and  thereout  devised  £100  per  Ann.  U> 
his  Father,  payable  Half-yearly,  and  in  default  of  Payment,  to  enter  and  distrain,  and 
the  Distress  to  detain  until  the  Arrears  paid ;  the  Father  dying,  his  Widow  and  Exe- 
cutrix brought  her  Bill  for  Satisfaction  of  her  Arrears  ;  and  the  Master  of  the  Rolls 
decreed  the  Arrears  with  Costs  and  (Charges,  and  she  to  enter  and  enjoy  until  satisfied. 
Mich.  1700,  foster  and  Foster,  2  Vern.  386  {Prec.  in  Clian.  122,  S.  C);  but  vide 
Champernoon  v.  Gubbs,  2  Vern.  382  (S.  C.  Prec.  in  Chan.  126),  where  on  a  like  Bill 
ray  Lord  Keeper  refused  to  relieve  the  Plaintiff  ;  the  Party  having  provided  a  Remedy 
by  Distress,  must  be  satisfied  with  it,  imless  some  particular  Fraud  is  proved,  as  letting 
the  Land  lie  fresh,  or  depasturing  it  in  the  Night-time,  to  prevent  a  Distress  ;  and  1 
Chan.  Ca.  185,  that  Equity  will  not  grant  a  Remedy  for  Rent,  when  there  is  one  at 
Law,  nor  change  the  Nature  of  the  Rent,  so  as  to  make  the  Person  liable,  unless  there 
was  Fraud,  dc,  in  preventing  a  Distress. 

(B)  In  what  Casbs  the  Lessee  may  be  relieved  against  the  Payment  of  Rent  in 

Equity. 

1.  The  Plaintiff  was  Tenant  to  the  Lady  M.  of  a  House  in  London  at  a  certain  Rent  ; 
he  left  the  House  and  went  to  Oxon  to  King  Charles  L,  and  then  sent  his  Servant  with 
the  Kej-  of  the  House  to  the  Lady,  and  desired  her  to  re-enter  and  accept  the 
Surrender  ;  she  said  she  would  advise  with  the  Defendant,  her  Son  in  Law  (who  then 
sat  in  the  House  of  Commons,  and  was  on  the  Side  of  the  Parliament) ;  afterwards 
she  refused  to  accept  of  a  Surrender ;  the  House  was  made  an  Hospital  by  the  Parlia- 
ment for  maimed  Soldiers  ;  the  Defendant,  as  Executor  to  the  Lady,  brought  Debt 
at  Law  against  the  Plaintiff  for  Rent  incurred  whilst  the  House  was  so  used  ;  and  on 
a  Bill  to  be  relieved  against  the  Action,  my  Lord  Chancellor  took  Time  to  advise  ;  but 
declared,  that  if  he  could,  he  would  relieve  the  Plaintiff'.  Pasch.  19  Car.  2  [1667], 
Harrison  and  L,ord  North,  1  Chan.  Ca.  83. 

2.  A  Lessee  for  Years  under  a  certain  Rent,  and  Covenants  to  repiir,  makes  100 
Uuder-Leases  ;  the  Premisses  not  being  repaired,  nor  the  Rent  paid,  a  Re-entry  is  made, 
and  the  original  Lease  avoided.  Six  of  the  Under-Lessees  having  brought  a  Bill 
against  the  Head  Landlord  and  first  Lessee  d:  aV  ;  the  Court  held,  that  there  could 
be  no  Decree  to  apportion  the  Head  Landlord's  Rents,  nor  any  Relief  for  the  Plaintiffs, 
but  on  their  Payment  of  the  whole  Rent  in  Arrear,  and  repairing  all  the  Premisses  ; 
but  having  so  done,  they  might  compel  the  Rest  of  the  Under-tenants  to  contribute. 
Webber  v.  Smith,  2  Yern.  103.    (S.  C.  ante  [1  Eq.  Ca.  Abr.],  115.) 
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[366]  GAP.  L. 
Tithes. 

(A)  Tithes,  of  what  Things  due,  and  by  whom  to  be  paid. 

(B)  Of  a  Modus. 

(A)  Tithes,  of  wh.\t  Things  due,  and  by  whom  to  be  paid. 

1.  Though  Beasts  of  the  Plough  are  exempt  from  paying  Tithes,  because  by  the 
Labour  of  such  Cattle  Tithes  of  another  Kind  arise  ;  yet  if  Oxen  are  turned  to  Grass,  and 
fatted  for  Sale,  they  shall  from  such  Time  pay  Tithe  for  the  Herbage  they  eat,  being  no 
Way  beneficial  to  the  Parson  in  any  other  Tithes.    Edmond  and  Sandys,  Show.  P.  0. 1 92. 

2.  A  Bill  was  exhibited  to  be  relieved  for  Tithe  Oar  in  B.  a  TowTiship  within  the 
Rectory  of  C.  and  the  Court  held,  that  Tithe  Oar  was  not  due  of  common  Eight,  but 
by  particular  Custom  only,  and  therefore  directed  a  Trial  to  be  had  at  Law,  whether 
there  was  am*,  and  what  Custom,  within  the  said  Township  for  the  Payment  of  Tithe 
Oar,  with  Direction  to  the  Judge  to  indorse  the  Postea,  how  the  Custom  was  found 
upon  the  Trial.     Pasch.  168S,  Niccol  and  ^Visevian,  2  Vern.  46. 

{Qu.  If  this  Case  he  not  mis-named  and  should  not  ratlier  be  called  Buxton  v.  Hutchin- 
son, Vide  2  Vern.  46  ;  vide  ante,  43,  pi.  1.) 

*  3.  It  was  decreed  in  the  House  of  Peers,  on  Appeal  from  the  Court  of  Exchequer, 
that  the-  Tithes  of  a  Mill  are  personal  Tithes,  against  several  seeming  Authorities  or 
Doubts  in  the  Books ;  and  that  in  consequence  of  their  being  personal  Tithes,  not 
the  tenth  Toll  or  tenth  Dish  of  the  Corn-ground  belongs  to  the  Parson,  but  the  tenth 
Part  of  the  clear  Profits,  after  the  Charges  of  erecting  the  Mill,  and  the  other  Charges 
of  Servants,  Horses  and  other  Expences  deducted.  Newt  and  Chamberlain,  1706. 
(S.  C.  2  Eq.  Ca.  Abr.  731 ;  8  Vin.  39  ;  1  Bro.  P.  C.  157.  Vide  S.  C.  cit.  2  P.  Wms. 
463.) 

4.  If  a  ilan  hath  a  Nursery  of  Trees,  and  he  sells  them  and  pulls  them  up  himself, 
he  shall  pay  the  Tithe  ;  but  if  he  sells  them  particularly  to  another,  the  Vendee  shall 
p.iy  the  Tithes,  as  in  case  of  Tithe  of  Corn,  if  sold  standing,  the  Vendee  shall  pay  the 
Tithes  ;  but  [367]  if  sold  after  a  Severance,  the  Vendor  must.  Mich.  16  Car.  2,  Grant 
and  Hedding,  Hard.  380,  381. 

5.  Tithes  for  the  Agistment  of  Cattle  are  payable  by  the  Owner  of  the  Cattle,  for 
the  Cattle  take  the  Profits  and  Herbage  of  the  Soil ;  so  in  Case  of  Commoners.  Hard. 
184,  per  Curiam ;  and  the  Chief  Baron  said,  the  Owner  of  the  Soil  might  pay  them; 
but  clearly,  the  Agistor  is  compellable  to  pay  them. 

(B)  Of  a  Modus. 

1.  A  Bill  was  exhibited  to  examine  \Yitnesses  in  perpeluam  rei  Memoriam,  to  prove 
a  Modus  Lecimandi ;  the  Defendant  demurred,  for  that  the  Bill  was  to  establish  a 
Custom  against  the  Church,  and  in  Prejudice  of  Tithes  that  are  due  Communi  Jure ; 
and  several  Precedents  were  cited,  where  Bills  to  have  a  Modus  decreed,  were,  upon 
Demurrer,  dismissed  ;  but  this  Bill  being  only  to  preserve  Testimony,  the  Lord  Keeper 
thought  it  reasonable  the  Defendant  should  answer,  and  over-ruled  the  Demurrer. 
Trin.  1683,  Somerset  and  Fotherby,  1  Vern.  185. 

(It  was  formerly  doubted,  whether  a  Bill  in  Equity  would  lie  to  establish  a  Modus. 
or  customary  Manner  of  paying  Tithes,  especially  if  the  Custom  had  not  been  found 
good  at  Law  ;  and  sometimes  on  a  Demurrer  to  such  Bills  they  have  been  dismissed  ; 
but  the  constant  Practice  now  is,  to  retain  such  Bills,  and  to  decree  on  the  Pleadings,  or 
to  direct  a  particular  Point  to  be  tried  at  Law ;  concerning  the  Reality  of  such  a  Custom, 
or  the  Legality  of  it.     1  Chan.  Rep.  27;  1  Chan.  Ca.  187.) 

*  2.  A  Bill  was  brought  to  establish  a  Modus,  or  customary  Manner  of  Payment 
of  Tithes,  which  was  thus,  that  every  Person  not  inhabiting  or  residing  within  the 
Parish,  having  Lands,  Meadow,  or  Pasture  Grounds,  have  used  to  pay  for  every  Acre, 
Time  out  of  Mind,  on  Good  Friday,  id.  per  Acre,  and  so  in  proportion  for  a  greater  or 
lesser  Quantity  than  an  Acre,  to  the  Parson  in  lieu  of  Tithes  of  those  Lands ;  but  when 
the  Owner  lived  or  inhabited  within  the  Parish,  then'to  pay  Tithes  in  Kind  of  those 
Lauds  ;  and  the  only  (Question  was,  whether  this  was  a  good  Modus,  or  not. 
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It  was  insisted  upon  for  the  Parson,  that  it  was  not  a  good  Modus,  for  tlie  Un- 
certainty of  it ;  and  for  tliat  was  cited  and  reUed  on  a  Case  in  1  Lev.  116,  and  the  same 
Case  1  Keb.  002,  where  it  is  called  a  Leaping  or  a  Dancing  Modus,  and  there  held  not 
to  be  good  for  that  Reason,  for  he  may  live  in  the  Parish  To-day,  and  remove  out  of  it 
To-morrow  ;  and  how  can  the  Kector,  in  a  Case  of  sucli  Uncertainty,  know  how  to 
make  his  Demands,  when  it  is  in  the  Power  of  the  Parishioner  to  defraud  him  thereof, 
by  goin"  out,  or  coming  into  the  Parish  at  his  Pleasure ;  and  it  is  the  Property  of  a 
Modus,  that  the  Parson  may  as  well  know  how  to  demand  it,  as  the  Tenant  to  pay  it ; 
but  here  it  is  wholly  in  the  Power  of  the  Tenant  to  make  it  either  a  Modus,  or  payable 
in  Kind,  just  as  he  pleases  ;  and  if  Two  should  agree  thus  ;  you  shall  live  in  my  House 
within  tiie  Parish,  and  I  in  your's  out  of  the  Parish,  this  will  alter  the  Tithes  for  the  Time  ; 
or  if  there  should  be  two  joint  Lessees,  and  one  should  live  in  the  Parish,  and  the  other 
out  of  the  Parish,  what  is  to  be  done  in  this  Case  ? 

That  Tithes  are  of  the  Pevonuc  of  the  Church,  and  any  Thing  done  in  Derogation 
thereof  is  to  be  taken  strictly. 

[368]  'i'li'it  this  Modus  is  to  arise  by  the  Act  of  the  Party,  and  no  Modus  can  arise 
by  the  Act  of  the  Party,  but  what  is  for  the  Benefit  of  the  Parson ;  but  here  it  is  to 
arise  by  the  Act  of  the  Party,  and  yet  is  to  the  Prejudice  of  the  Parson  ;  for  the  Differ- 
ence between  Tithes  in  Kind  and  this  Modus  are  lOd.  per  Ann.     1  Boll.  Abr.  649. 

This  Modus  tends  to  depopulate  the  Parish,  so  as  there  may  be  none  to  preach  to ; 
and  all  Customs  founded  in  Fraud,  are  to  be  disallowed,  as  1  Leon.  99 ;  Cro.  Eliz.  446. 

But  on  the  other  Side  it  w^as  argued,  that  this  was  a  good  Modus,  that  as  on  the  one 
Hand  the  Parson  is  not  to  be  defrauded  of  his  Dues,  so  on  the  other  Hand  a  Modus  is 
not  to  be  overturned  on  slight  Grounds  ;  that  if  they  should.  Purchasers  might  be 
afifected,  who  come  in  under  a  Persuasion,  that  such  Moduses  are  all  they  are  to  pay ; 
that  it  is  not  necessary  to  shew  upon  what  particular  Reason  every  Modus  began,  if  it 
may  be  supposed  to  have  a  reasonable  Beginning ;  that  this  might  begin  when  there 
were  more  Lands  in  the  Parish  than  the  Inhabitants  could  manure,  and  yet  the  Owners 
of  those  Lands  who  lived  elsewhere  should  be  obliged  to  pay  id.  an  Acre  for  them,  though 
it  is  not  necessary  to  shew  the  Reasons  on  which  they  began. 

That  all  Moduses  may  be  said  to  be  an  Invention  to  cheat  the  Parson ;  and  so  in  some 
Books  they  are  called,  as  they  are  less  than  Tithes  in  Kind. 

That  as  to  its  being  a  Leaping  or  Dancing  Modus ;  so  was  that  of  the  Cislerlians  and 
other  Religious  Orders,  who  paid  Tithes  of  Lands  quamdiu  in  propriis  Manibus  ex- 
coluntur ;  so  Tithes  are  payable  of  Hay  whilst  it  continues  Meadow  ;  but  if  broken  up, 
the  Tithes  thereof  cease  till  laid  down  again  ;  and  by  Godb.  194,  it  appears  there  to  be  in 
the  Power  of  the  Occupier  to  chuse,  whether  to  pay  his  Tithes  to  the  Parson  or  Vicar, 
and  yet  held  good. 

That  this  is  not  such  a  new  Case  as  the  other  Side  would  have  it  imagined  ;  for 
Cro.  Eliz.  136,  is  a  Case  to  this  Purpose,  thougli  perhaps  it  might  not  occur  at  the  Time 
the  Case  in  1  Lev.  and  1  Keb.  came  in  Question  ;  and  that  it  is  not  so  easy  a  Matter  to 
remove  out  of  a  Parish  at  Pleasure  ;  nor  is  it  to  be  supposed  any  one  would  do  it  merely 
to  cheat  the  Parson ;  and  it  was  said  in  general,  that  this  Modus  was  as  certain  and 
permanent  as  most  Moduses,  or  even  as  Tithes  in  Kind,  which  depend  on  the  Choice 
of  the  Owner,  whether  he  will  plough  his  Land  for  Corn,  or  mow  it  for  Hay  ;  and  here 
it  is  so  far  certain,  that  the  Parson  is  every  Year  secure  of  having  either  Tithes  in  Kind, 
or  id.  per  Acre  ;  and  if  there  is  any  Fraud  proved,  the  Parson  will,  notwithstanding, 
recover  Tithes  in  Kind  ;  as  1  Leon.  99,  and  the  Case  afore  cited  in  1  Lev.  and  1  Keb. 
was  exploded,  and  denied  to  be  Law  ;  and  the  following  Cases  in  the  Exchequer  were 
quoted  as  Authorities  in  Point.  Ashly  and  Fattison,  Trin.  12  Car.  1  [1636] ;  Ashford 
a.nd Newcomen,  Trin.  12  Car.  2  [1660J ;  Plaxlon  and  Langston,  Mich.  2  W.SM.  [1690] ; 
Reynolds  and  Appland  about  two  Years  ago,  and  also  Moor  909,  Hob.  Cowper  and 
Andreios,  and  2  Brown  Ent.  595,  6. 

The  Court  held  it  a  good  Modus,  and  said,  that  all  Moduses  were  at  first  upon  an 
Agreement  between  the  Parson,  Patron  and  Ordinary,  by  some  Deed  or  Instrument  in 
Writing,  in  the  Nature  of  a  Contract  [369]  or  Agreement ;  which,  tho'  now  lost,  yet 
being  run  out  into  a  Prescription  continues  good  ;  that  here  is  no  Uncertainty  in  the 
Modus,  for  the  Parson  is  always  sure  to  have  the  id.  per  Acre,  or  else  the  Tithes  in  Kind  ; 
nor  is  there  any  Burden  on  the  Rest  of  the  Parishioners,  by  one  or  two  going  out  of  the 
Parish  ;  and  a  Leaping  or  Dancing  Modus  is  where  the  Modus  itself  varies,  and  is  some- 
times more  and  sometimes  less,  which  is  not  the  present  Case ;  and  decreed  accord- 
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ingly  by  the  Lord  Clmncellor,  assisted  by  Mr.  Justice  Ueynohh  .and  Justice  Fortescue. 
My  Lord  Cliancellor  said,  the  Case  in  Kchle  might  perhaps  be  the  Occasion  of  this  Suit. 
Trin.  1730,  Chapman  versus  Bislwp  of  Lincoln.  (Chapman  v.  Monson,  2  P.  Wms. 
565,  S.  C.  Mosel.  206,  279;  Fitzgib.  119;  Barnard.  B.  R  292;  2  Eq.  Ca.  Abr.  735. 
S.  C). 


CAP.  LI. 

Trade  and  MsRCHANDiza 


(A)  Of  Principals  and  Factors. 

(B)  Of  Partners  in  Trade. 

(C)  Of  PoHcies  of  Insurance,  and  Bottomry-Bonds. 

(D)  Of  Part-Owners,  Masters,  and  Freighters  of  Ships. 

(E)  Of  Customs  amongst  Merchants  relating  to  Accounts,  and  Notes  given  by  them  for 

Money. 

(A)  Of  Principals  and  Factors. 

1.  If  a  Factor  save  the  Customs  of  Goods  due  to  a  Foreign  Prince,  and  such  Saving, 
by  the  Laws  of  that  Country,  is  Felony  in  the  Factor,  and  a  Forfeiture  of  all  the  Freight, 
the  Factor  shall  have  the  Benefit  of  the  Customs  saved,  and  not  the  Imployer,  for  he 
runs  the  Hazard  wholly,  and  has  the  Possession,  which  is  a  Right  against  all,  except 
him  that  hath  the  very  Right.  Trin.  15  Car.  2  [1663],  Smith  and  Uxenden,  1  Chan. 
Ca.  25.  Two  Merchants  having  certified,  that  the  Benefit  of  the  Non-payment  of  the 
Customs  belonged  to  the  Factor  ;  and  two  others,  that  it  belonged  to  the  Imployer. 
[Kiiipe  V.  Jesson,]  1  Chan.  Ca.  76,  S.  P. 

[370]  2.  But  if  the  Duties  or  Customs  are  due  to  our  King,  and  the  Factor  saves 
them,  and  a  Bill  is  brought  by  the  Merchant  against  him,  he  shall  be  obliged  to  discover 
tliem  ;  for  this  Custom  being  founded  in  Fraud,  is  void.  Mich.  15  Car.  2  [1063],  Barr 
and  Vandal,  1  Cha7i.  Ca.  30.     {Nels.  Chan.  Rep.  87,  Borre  and  Vande,  S.  C.  and  P.) 

3.  If  A.  employs  B.  as  his  Factor  to  sell  Cloth,  and  B.  sells  the  Cloth  on  Credit,  and 
before  the  Money  is  paid,  B.  dies  indebted  by  Specialty  more  than  his  Assets  will  pay; 
this  Money  shall  be  paid  to  A.  and  not  to  the  Administrator  of  B.  as  Part  of  his  Assets, 
but  thereout  must  be  deducted  what  was  due  to  B.  for  Commission  ;  for  a  Factor  is  in 
Nature  only  of  a  Trustee  for  his  Principal.     Hil.  1708,  Burdet  and  Willet,  2  Vern.  038. 

4.  The  Plaintiff  being  a  Factor  in  BlackweU-Hall,  advanced  Money  for  his  Principal, 
relying,  as  was  surmised,  on  the  Credit  of  Cloths  resting  in  his  Hands,  to  re-imburse 
himself  ;  the  Clothier  died,  his  Administrator  sued  at  Law  for  the  Cloth  ;  and  the 
Factor  prayed,  that  he  might  be  allowed,  on  Account,  the  Monies  he  advanced,  but  was 
dismissed  ;  for  if  there  are  Debts  of  a  higher  Nature,  it  would  be  a  Devastavit  in  the 
Administrator,  to  pay  or  discount  the  Plaintiff's  Debt.  Mich.  1089,  Chapman  and 
Derby,  2  Vern.  117.     Vide  [Peters  v.  Soame]  2  Vern.  428. 

(B)  Of  Partners  in  Trade. 

1.  If  two  Persons  ingage  in  a  joint  Undertaking  in  the  Way  of  Trade,  or  enter 
into  Copartnership,  it  is  not  necessary  to  provide  against  Survivorship.  [Jeflereys  v. 
Small,]  1  Vern.  217. 

2.  The  Plaintiff's  Husband  (to  whom  she  is  Administratrix)  and  the  Defendant 
were  Copartners  for  manj'  Years  in  tlie  Trade  of  a  Druggist  :  the  Plaintiff  brought 
her  Bill  for  a  Discovery  of  the  Estate,  and  her  Proportion  and  Dividend  thereof,  dr.. 
the  Defendant  answered  ;  and  it  appearing  that  many  Debts  owing  to  the  joint  Trade 
stood  out,  it  was  moved,  on  Behalf  of  the  Plaintiff,  tiiat  an  able  Attorney  might  be 
appointed  to  sue  for  and  recover  those  Debts,  it  being  allcdged  in  the  Bill,  that  the 
Defendant  carrying  on  a  distinct  Trade  for  himself  with  the  Persons  that  were  Debtors 
to  the  joint  Trade,  to  oblige  them,  he  forbore  to  call  in  their  Debts  ;  and  it  was  ordered 
accordingly,  unless  the  Defendant,  within  a  Week,  would  give  Security  to  the  PlaintiiT 
to  answer  her  Moiety  of  the  Debts  that  were  standing  out.  Hil.  1082,  Esluick  and 
Conningshj,  1  Vern.  118. 
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3.  A.  and  D.  were  Partners,  as  Woollen-Drapers,  A.  received  Money  in  the  Shop 
of  J.  S.  and  gave  a  Note  for  it,  signed  by  himself  and  Partner  ;  A.  and  B.  being  both 
dead,  and  A.  not  leaving  sufheient  Assets,  it  was  held  on  a  Bill  brought  by  J.  S.  against 
the  Executors  of  both  the  Partners,  that  tliis  Note  being  given  by  one  of  the  Partners 
should  bind  both  ;  and  that  tho'  at  Law  it  binds  only  the  Executor  of  the  surviving 
Partner,  yet  in  Equity  the  Creditor  may  follow  the  Estate  of  the  other,  though  no 
Proof  wa."?  made  that  tliis  Monev  was  brought  into  the  Stock,  or  u-sed  in  Trade.  Trin. 
1G93,  LiM  and  WiUuims,  2  Vern.  -Ill,  392. 

4.  ^1.  B.  and  C.  were  Partners  together  in  the  Trade  of  a  Dry  Salter,  C.  imbezils  and 
wastes  the  Joint-Stock,  contracts  private  Debts,  and  becomes  a  Bankrupt ;  the  Gom- 
niissioners  assign  the  [371]  (roods  in  Partnership  ;  A.  and  B.  brought  a  Bill  for  an 
Account,  and  to  have  the  Goals  sold  to  the  best  Advantage  ;  and  insisted,  that  out 
of  the  Produce  of  the  Goods  the  Debts  owing  to  the  Joint  Trade  ought  to  be  paid  in 
the  first  place,  and  that  out  of  6'.'s  Share  Satisfaction  ought  to  be  made  for  what  0. 
had  wasted  or  imbeziled,  and  that  the  Assignees  could  be  in  no  better  Case  than  the 
Bankrupt  himself,  and  were  intitled  only  to  what  his  third  Part  would  amount  unto 
clear,  after  Debts  paid,  and  Deductions  for  his  Imbezilments  ;  and  the  Court  seemed 
to  be  of  that  Opinion,  but  sent  it  to  a  Master  to  take  the  Account  and  state  the  Case. 
Trin.  1693,  Richardson  and  Goodwin,  2  Vern.  293 :  vide  Title  Bankrupt  [1  Eq.  Ca. 
Abr.],  P.  55,  Ca.  5,  S.  C. 

(G)  Of  Policies  of  Insurance  and  Bottomry-Bonds. 

1.  Where  a  Policy  of  Insurance  is  against  Restraint  of  Princes,  that  extends  not 
where  the  insured  shall  navigate  against  the  Law  of  Countries,  or  where  there  shall 
be  a  Seizure  for  not  paying  Custom  or  the  like.  2  Vern.  17G,  per  Hutching,  Lord 
Commis.sioner. 

2.  The  Defendant  had  lent  £300  on  a  Bottomry-Bond,  and  afterwards  insured 
£450  on  that  Ship  with  the  Plaintiff,  for  six  Guineas  per  Cent.  Premium,  as  interested 
for  Money  lent,  &c.,  the  Ship  outlived  the  Time  at  which  the  Money  was  payable,  and 
afterwards  was  lost  in  the  East-Indies  ;  the  Defendant  recovered  the  Money  on  the 
Bottomry-Bond,  and  afterwards  sued  the  Insurers  upon  their  Policy,  who  brought 
their  Bill  to  be  relieved,  for  that  the  Money  insured  by  the  Policy,  was  the  Money  lent 
upon  the  Bottomry,  and  that  the  Defendant  was  no  otherwise  interested  in  the  Ship  ; 
and  that  the  Money  being  paid,  no  Use  ought  to  be  made  of  the  Policy  ;  and  the  Court 
decreed  the  Policy  to  be  delivered  up.  Trin.  1692,  Goddart  and  Garret.  (2  Vern. 
2(J9,  S.  C,  where  it  is  held,  that  a  Person  having  no  Interest  but  his  Bottomry-Bond 
cannot  insure  ;  and  that  a  Person  who  has  no  Interest  in  the  Ship  or  Cargo  cannot 
insure  ;  though  the  Policy  was  interested,  or  not ;  but  Insurances  are  for  the  Benefit 
of  Traders  and  Merchants  only  ;  not  that  others  unconcerned  should  make  unreason- 
able Gain.    But  Q.) 

3.  But  where  the  Defendant  lent  the  Plaintiff  £250  on  a  Bottomry-Bond,  and 
afterwards  insured  on  the  same  Ship,  but  the  Insurance  was  larger  as  to  the  Voyage, 
there  being  Liberty  to  go  to  other  Ports  and  Places  than  what  were  contained  in  the 
Condition  of  the  Bottomry-Bond  ;  the  Ship  being  lost,  the  Defendant  recovered  the 
Money  on  the  policy  of  Insurance,  and  also  put  the  Bottomry-Bond  in  Suit  ;  the  Ship, 
though  lost,  having  deviated  from  the  Voyage  mentioned  in  the  Bond  ;  the  Plaintiff 
brought  his  Bill  pretending  the  Defendant  ought  not  to  have  a  double  Satisfaction, 
to  recover  both  on  the  Insurance  and  also  on  the  Bond,  he  having  insured  only  in 
Respect  of  the  Money  he  had  lent  on  the  Bottomry,  and  had  no  other  Interest  in  the 
Ship  or  Cargo,  and  therefore  the  Plaintiff  would  have  had  the  Benefit  of  the  Insurance, 
paying  the  Premium ;  but  the  Court  held,  that  the  Defendant  having  paid  the  Premium, 
was  intitled  to  the  Benefit  of  the  Policy,  and  run  the  Risque,  whether  the  Ship  was 
lost,  or  not ;,  and  the  Insurers  might  as  well  pretend  to  have  Aid  of  the  Bottomry- 
Bond,  and  to  discount  the  Money  recovered  thereon,  [372]  as  the  Plaintiff  to  have  the 
Money  recovered  on  the  Policy  to  ease  the  Bottomry-Bond.  Mich.  1716,  Uarman 
and  Vanhatlon,  2  Vern.  717. 

4.  On  a  Policy  of  Insurance  on  Goods  by  Agreement  valued  at  £600  and  the 
Insured  not  to  be  obliged  to  prove  any  Interest ;  the  Lord  Chancellor  ordered  the  De- 
fendant to  discover  what  Goods  he  put  on  board  ;  for  although  the  Defendant  ofltered 
to  renounce  all  Interest  to  the  Insurers,  yet  he  referred  it  to  a  Master,  to  examine  the 
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Value^  of  the  Goods  saved,  and  to  deduct  it  out  of  the  Vahie  or  Sum  of  £(300,  at  which 
the  Goods  were  vahied  by  the  Agiecnieut.  Mich.  1710,  Le  Pt/pre  and  Farr,  2  Vern 
716. 

5.  The  Plaintiff  entered  into  a  Penal  Bond  of  Bottomry,  to  pay  £10  per  Month, 
for  £50,  the  Sliiji  was  to  go  from  Holland  to  the  Spanish  Islands,  and  so  to  return  for 
England  ;  but  if  she  perished,  the  Defendant  was  to  lose  his  £.50,  she  went  accordingly 
to  the  Spanish  Islands,  took  in  Moors  at  Africk,  and  upon  that  Occasion  went  to  Bar- 
hadoes,  and  then  perished  at  Sea  ;  the  Plaintiff  being  sued  on  the  Bond  and  Penalty 
sought  Relief,  pretending  that  the  Deviation  was  on  Necessity  ;  but  his  Bill  was  dis- 
missed, saving  as  to  the  Penalty.  [Vachel  v.  Yachel,]  2  Chan.  Ca.  130;  vide  [Green 
V.  Young]  2  Salk.  UL 

6.  But  where  J.  S.  entered  into  a  Bottomry-Bond,  whereby  he  bound  himself, 
in  consideration  of  £400,  as  well  to  perform  the  Voyage  within  six  Months,  as  at  the 
six  Months  End  to  pay  the  £400  and  £40  Premium,  in  case  the  Vessel  arrived  safe, 
and  was  not  lost  in  the  Voyage  ;  and  it  fell  out  that  J.  S.  never  went  the  Voyage, 
whereby  his  Bond  became  forfeited  ;  and  he  preferred  a  Bill  to  be  relieved  ;  and  in 
regard  the  Sliip  lay  all  along  in  the  Port  of  London,  and  so  the  Defendant  run  no 
Hazard  of  losing  liis  Principal,  the  Lord  Keeper  thought  fit  to  decree,  that  the  Defend- 
ant should  lose  the  Premium  of  £40  and  be  contented  with  his  ordinary  Interest. 
Mich.  1G84,  Beguilder  and  Depeister,  1  Vern.  263. 

*  7.  A  Part-Owner  of  a  Ship  borrowed  Money  of  the  Plaintiff  upon  a  Bottomry- 
Bond,  payable  on  the  Return  of  the  Ship  from  the  Voyage  she  was  then  going  in  the 
Service  of  the  East-India  Company,  and  the  East-India  Company  broke  up  the  Ship 
in  the  Indies  ;  and  the  Owners  brought  their  Action  against  the  Company,  and  re- 
covered Damages,  but  they  did  not  amount  to  a  full  Satisfaction ;  and  the  Obligee 
brought  his  Bill  to  have  his  proportionable  Satisfaction  out  of  the  Money  recovered, 
but  his  Bill  was  dismissed,  and  he  left  to  recover  as  well  as  he  could  at  Law ;  for  a 
Court  of  Equity  will  never  assist  a  Bottomry-Bond  which  carries  an  unreasonable 
Interest.    Mich.  1701,  Dandy  and  Turner. 

(D)  Of  P.art-owners,  Masters  and  Freighters  of  Ships. 

1.  If  there  are  three  Part-owners  of  a  Ship,  and  one  of  them  refuses  to  fit  out  the 
Ship,  and  the  others  do  it  without  his  Consent,  and  this  Ship  is  lost  in  the  Voyage  ; 
yet  he  who  refused  to  join  shall  bear  his  Proportion  of  the  Loss,  for  he  would  have 
i)een  intitled  to  a  Share  of  the  Profits,  if  there  had  been  any  ;  but  in  case  the  other 
two  Part-owners  had  applied  to  the  Court  of  Admiralty  (as  regularly  they  ought  to 
have  done)  that  Court  would  have  made  an  Order,  that  upon  one  Part-owner's  refusing 
to  navigate  the  Ship,  the  other  [373]  Two  should  have  Liberty  to  do  it  alone,  and  should 
not  have  been  accountable  to  the  Part-owner,  that  refused  to  join  for  any  Part  of 
the  Profits  ;  and  then,  in  case  the  Ship  had  been  lost,  the  whole  Loss  must  have  rested 
on  those  Two  who  set  out  the  Ship.  Hil.  1684,  Strelly  and  Winson,  1  Vern.  297. 
(S.  C.  ante  [1  Eq.  Ca.  Abr.],  7.) 

2.  Where  the  major  Part  of  the  Part-owners  of  a  Ship  settle  and  agree  an  Account 
of  the  Profits  of  a  Voyage,  it  shall  conclude  the  Rest.  Trin.  1687,  Robinson  and 
Thompson,  1  Vern.  465,  per  Curiam. 

3.  A  Master  of  a  Ship,  without  the  Owner,  treated  with  the  Plaintiff,  a  Merchant, 
for  the  Freight  of  the  Ship  at  eighty  Tuns,  and  accordingly  entered  into  a  Charter- 
party  with  him,  to  sail  from  London  to  Falmouth,  and  from  thence  to  Barcelona,  with- 
out altering  the  Voyage,  and  there  to  unlade  at  a  certain  Rate  per  Tun  ;  and  for  Per- 
formance the  Master  binds  the  Ship,  Tackle,  (fc,  valued  at  £300,  the  Master  deviates 
and  commits  Barratry,  by  which  the  Merchant,  in  effect,  loseth  his  Voyage  and  Goods  ; 
the  Merchant  had  a  Sentence  against  the  Master  and  Ship  in  Barcelona,  which  was 
confirmed  in  a  liigher  Court  in  Spain  ;  and  the  Owner  having  brought  Trover  for 
the  Ship,  the  Merchant  exhibited  his  Bill  to  be  relieved  against  this  Action,  and  like- 
wise another  Action  brought  for  Freight ;  and  it  was  held  by  my  Lord  Chancellor, 
that  the  Charter-party  having  valued  the  Ship  at  a  certain  Rate,  the  Owner  is  not 
liable  further  ;  and  the  Master  is  liable  for  Deviation  and  Barratry  ;  for  should  it  be 
otherwise,  Masters  would  be  Owners  of  all  Men's  Ships  and  Estates.  2  Chan.  Ca. 
238. 

4.  But  where  A.,  a  Master  of  a  Ship,  of  which  the  Defendants  were  Part-owners, 
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bought  several  Goods  of  tlie  Plaintiffs,  as  Beef,  Biscuit.  Sails,  Cordage ;  the  plaster 
failed,  and  a  Bill  was  exliihited  to  conirel  tli<'  Defendants,  the  Part-owners,  to  pay: 
who  insisted,  that  .4.  only  was  liable  ;  and  besides,  that  he  had  Money  from  the  Owners 
to  pay  the  Plaintiff;  and  the  Court  held,  that  A.  was  but  a  Servant  to  the  Owners, 
and  where  a  Servant  buys,  the  Master  is  liable  ;  and  if  the  Owners  paid  their  Servant, 
yet  if  he  paid  not  the  Creditors,  they  must  stand  liable,  and  therefore  decreed  the  Owners 
to  pay  the  Plaintiffs  their  Debts  in  proportion  to  their  respective  Shares  and  Interests 
in  the  Ship.     Hil.  1709,  Speering  and  Degrave,  2  Vern.  643.     (S.  0.  ante,  308.) 

5.  The  Plaintiff,  a  Merchant  in  London,  liired  the  Defendant's  Ship  to  freight  for 
a  Voyage  to  Bourdeaux,  at  £3,  'iOs.  per  Tun  :  it  happened  that  an  Imbargo  was  laid 
on  all  Merchant  Ships  for  six  Weeks ;  the  Ship  afterwards  proceeds  on  her  Voyage 
to  Bourdeaux,  and  the  Defendant  not  discovering  what  Agreement  he  had  made  with 
the  Plaintiff  in  England,  the  Plaintiff's  Factors  and  Correspondents  there  agree  to  allow 
the  Defendant  £6, 10s.  per  Tun,  upon  which  latter  Agreement  the  Defendant  recovered 
at  Law ;  a  Bill  being  exhibited  for  Eelief  against  this  second  and  underhand  Agree- 
ment, obtained,  as  was  alledged,  by  Fraud,  was  dismissed ;  for  the  Defendant  was  at 
Liberty  to  make  a  new  Agreement,  by  Eeason  that  the  Performance  of  the  first  was 
obstructed  by  the  Embargo  after  laid  on  all  Merchant  Ships.  Mich.  1G91,  Draddy 
and  Deacon,  2  Vern.  242. 

[374]  6.  A.  and  B.  Part-owners  of  the  Ship  Falcon,  and  C.  the  Master,  by  Charter- 
party  agree  \vith  the  East-India  Company,  that  the  Ship  should  be  ready  to  sail  the 
10th  of  March  1C83,  and  should  go  from  Port  to  Port,  and  to  any  Port  or  Place  within 
the  Limits  of  the  East-India  Company's  Charter,  as  they  should  direct,  but  was  to  be 
dispatched  back  for  England,  on  or  before  the  24:th  of  Jan.  1084,  or  so  soon  after  as 
to  save  her  Monsoon  for  England  that  Year,  or  in  default  of  her  being  dispatched 
within  the  Time  aforesaid,  the  Owners  were  to  pay  four  Months  Demurrage,  at  £7,  10s. 
per  Diem  for  her  Monsoon  so  lost,  and  her  Stay  in  India  after  the  20th  of  Jan.  1G84, 
with  this  further  Clause,  that  the  Company  might  detain  the  Ship  in  their  Employ- 
ment in  Trade  or  Warfare  for  any  longer  Time,  not  exceeding  twelve  Months  after  the 
20th  of  Jan.  1684.  after  the  Rate  of  £7,  10s.  and  6f/.  per  Diem  Demurrage,  until  the 
Ship  be  dispatched  from  the  last  lading  Port,  or  Expiration  of  the  twelve  Months, 
which  shall  first  happen  ;  but  after  the  twelve  Months  expired,  the  Ship  to  return 
to  England,  and  the  Company  not  to  be  liable  for  any  further  Demurrage,  or  any 
Damage  that  may  accrue  by  her  Detention  after  that  Time  ;  and  the  Company  cove- 
nant, on  the  Ship's  Arrival  in  England,  to  pay  Freight  for  300  Tun,  and  Demurrage 
from  the  20th  of  Jan.  1684,  until  the  Ship  should  be  dispatched,  for  the  Space  of  twelve 
Months  after  the  said  20th  of  Jan.  1684.  And  it  was  thereby  provided,  that  until 
six  Da.vs  after  the  Ship  shall  have  returned  to  the  Port  of  London,  and  made  a  right 
and  full  Discharge  of  all  her  Lading,  the  Company  are  not  to  pay,  nor  to  be  liable  to 
pay  any  of  the  Sums  of  Money  agreed  on  for  Freight  or  Demurrage,  or  for  detaining 
the  Ship  in  India ;  it  being  the  Intent  of  the  Parties,  that  if  the  Ship  should  be  lost 
either  in  her  outward  or  homeward  bound  Voyage,  nothing  should  be  paid  by  the 
Company  for  Freight  or  Demurrage  ;  the  Ship  set  Sail  according  to  the  Charter-party, 
arrived  in  India,  and  was  employed  by  the  Company  in  Trading  from  Port  to  Port 
for  one  Year  and  upwards;  and  arrived  in  India,  Nov.  23,  1684,  and  was  to  enter 
into  Demurrage  in  four  Months  afterwards,  which  was  the  23d  oi  March.  1684.  and 
the  twelve  Months  after  (during  which  Time  the  Company  by  their  Charter-party 
might  detain  her)  ended  March  23,  1685,  but  the  Ship  was  employed  in  the  Company's 
Service,  so  that  she  arrived  not  at  Sural  until  1686,  and  from  thence  was  ordered \o 
Bombay,  where  the  Ship  having  been  so  long  detained  in  those  Seas  was  surveyed, 
and  found  not  sufficient  for  a  Voyage  to  England ;  and  on  Sept.  24,  1686,  the  Seamen 
were  discharged,  and  the  Ship  left  there,  the  Company  refusing  to  pay  any  Thing  for 
Freight  or  Demurrage,  because  by  the  express  Provision  of  tjie  Charter-jxirty,  the\- 
were  not  to  pay  until  six  Days  after  the  Ship's  Arrival  in  England,  and  discliarged 
of  her  Lading ;  and  if  they  were  to  pay  any  Thing,  vet  tliev  were  to  be  charged  with 
Demurrage  until  March  23,  1685,  only,  as  is  pro^'ided  by  the'Charter-party,  and  refused 
likewise  to  account  for  the  Value  of  the  Ship,  or  shew  how  that  they  had  disposed  of 
her.  1  he  Part-owners  brought  a  Bill  for  Eehef ;  and  the  Court  held,  that  though 
the  Charter-party  was  so  penned,  that  nothing  could  be  recovered  at  Law,  yet  the  Plain- 
titts  having  a  just  Demand  ought  to  be  reUeved  in  Equity ;  and  therefore  [375]  decreed, 
tliat  the  Company  should  account  for  what  they  made  of  the  Ship,  that  they  should 
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pay  Demurrage  according  to  the  Eate  mentioned  in  the  Charter-party,  and  that  they 
should  also  be  charged  in  Respect  to  Freight.  Hil.  1690,  Edwin  <£■  aV  and  the  East- 
India  Company,  2  Vern.  210. 

*  7.  So  in  a  Case,  where  by  the  Agreement  there  was  no  Freight  to  be  paid  for  the 
outward-bound  Cargo,  but  only  a  certain  Eate  per  Tun  for  the  Homeward-bound 
Cargo ;  and  when  the  Ship  arrived  beyond  Sea,  the  Factor  had  no  Goods  at  all  to  load 
the  Ship  with ;  the  Court  decreed  Payment  of  the  Freight.  Westland  and  Robinson 
(2  Vern.  212,  S.  C.  cited  per  Cur'.). 

8.  So  where  the  East-India  Company  took  Bonds  from  the  Mariners  and  Officers 
of  a  Ship,  not  to  demand  their  Wages,  unless  the  Ship  returned  to  the  Port  of  Lr/ndon  ; 
and  the  Ship  arrived  at  a  delivering  Port,  and  was  afterwards  taken  by  the  French  ; 
it  was  held  by  my  Lord  Chief  Just.  Holt,  in  an  Action  tried  by  him,  and  likewise  in 
Chancery,  that  the  Seamen  and  Officers  should  have  their  Wages  to  the  Time  of  the 
Arrival  of  the  Ship  at  the  delivering  Port.  Vide  Edwards  v.  Child,  2  Vern.  727.  {Vide 
Lord  Baym.  739,  S.  C.) 

(E)  Of  Custojis  .amongst  Mercilv.\ts  relattn-g  to  Accounts  and  Notes  given  by 

THEM  FOR  Money. 

1.  If  one  Merchant  sends  another  an  Account  stated,  and  he  desires  him  to  write 
to  him  speedily,  and  send  his  Exceptions,  and  the  Account  is  rested  upon  fourteen 
Years,  it  shall  not  afterwards  be  unravelled.     1  Chan.  Ca.  127,  per  Curiam. 

2.  So  where  the  Plaintiff's  late  Husband  and  the  Defendant  had  Dealings  together 
as  Merchants,  and  she  exhibited  a  Bill  for  an  Account ;  although  it  was  agreed  that 
the  Length  of  Time  was  no  Bar,  yet  the  Plaintiff's  Husband  li-snng  many  Years  after 
the  Trade  and  Dealings  between  them  ceased,  and  after  some  Differences  and  Disputes 
had  arisen  between  them,  and  acquiescing  to  the  Time  of  his  Death,  the  Court  dismissed 
the  Bill,  and  left  the  Plaintiff  to  recover  at  Law,  if  she  could.  Mich.  1092,  Sherman 
and  Sherman,  2  Vern.  276  (S.  C.  ante  [1  Eq.  Ca.  Abr.],  12,  13),  and  per  Hutchins,  Lord 
Commissioner,  amongst  Merchants  it  is  looked  upon  as  an  Allowance  of  an  Account 
current,  if  the  Merchant  that  receives  it  does  not  object  against  it  in  a  second  or  tliird 
Post. 

3.  One  Agris,  a  Goldsmith,  having  £150  of  Berkley's  Money  in  his  Hands,  gives 
him  a  Note,  whereby  he  promises  to  pay  to  him,  or  Order,  on  Demand,  the  Sum  of 
£150.  Berkley  being  indebted  in  the  sanie  Sum  to  the  Plaintiff,  delivers  over  that  Note 
to  the  Plaintiff,  but  without  making  any  Indorsement;  Plaintiff  presently  carries 
this  Note,  and  hkewise  another  Bill  for  £80,  wluch  he  had  upon  one  Jackson,  to  Sir 
Stepfien  Evans  and  Hales.  Goldsmiths  in  Lombard-street,  who  were  his  Bankers  or 
C;ishiers,  and  they  gave  him  a  Note  to  tliis  Efl'ect,  i?V.  Received  of  Mr.  Trowell  {the 
Plaintiff)  £230  upon  Account ;  and  on  the  Margin  it  was  written  thus,  Berkley  £150, 
Jackson  £80,  and  this  Note  was  signed  by  Sir  Stephen  and  Hales  ;  they  presently  sent 
their  Dunner  to  Agris  to  demand  the  [376]  Money,  but  he  put  them  off  from  Time  to 
Time  for  about  thirteen  or  fourteen  Days,  though  the  Dunner  had  been  several  Times 
with  him  for  the  Money ;  and  afterwards  Agris  fails  ;  it  was  proved  in  the  Cause, 
that  Agris  was  solvent  after  the  Note  given  by  Sir  Stephen  Evans,  and  had  paid  above 
£800  to  several  People  :  upon  Agris's  faihng,  the  Plaintiff  appHe-s  to  the  Defendants, 
Sir  Stephen  Evans  and  Hales.  for'Pavment  of  the  £150.  Sir  Stephen  not  tliinking  him- 
self obliged  to  pay  it,  sends  the  Plaintiff  to  Berkley,  to  whom  the  Note  was  first  given, 
and  he  likewise  refusing  Payment,  the  Plaintiff  brought  his  Bill  against  them  for  a 
Satisfaction,  and  had  a  Decree  at  the  Rolls,  to  charge  Sir  Stephen  Evans  and  Hales  ; 
from  which  Decree  they  appealed  to  my  Lord  Keeper;  and  insisted  they  were  not 
chargeable  with  this  .Money;  that  they  took  Agris's  Note  only  as  Servants  to 
the  Plaintiff,  and  had  several  Times  sent  their  Dunner  to  demand  the  Money;  that 
his  promising  them  Pavment  was  the  Reason  they  did  not  give  Notice,  nor  return  the 
Note  to  the  Plaintiff ;  that  their  .Manner  of  giving  Notes  in  Lombard-street  was  different 
from  those  given  bv  Goldsmiths  at  Temple-Bar.  yet  in  Substance  they  were  the  same, 
and  amounted  to  no  more  than  a  Receipt  for  the  two  Notes  from  such  Persons  for  so 
much  Money,  which,  when  they  received,  they  promise  to  be  accountable  for  :  that 
this  Bill  was  but  in  Nature  of  an  Action  of  Account  against  them  as  Bailiffs  or  Receivers 
of  so  much  Money ;  and  at  Common  Law,  if  such  Action  had  been  brought,  and  upon 
the  Trial  it  appe;ired  they  had  received  no  Money,  the  Jury  would  have  found  against 
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the  riaiiitift' ;  that  the  Kcason  that  lud  Sir  Stephen  to  give  a  Note  in  such  a  Form,  was 
a  Case  Mich.  2  Ann.  between  Ward  and  him,  where  the  Case  was,  that  tlie  PlaintifT 
Ward  being  indebted  to  one  Fellons  in  the  Sum  of  £60,  and  having  a  Note  from  Sir 
Stephen  Eraiwi  for  £100,  when  Fellows  came  for  liis  Money,  Ward  sends  a  Servant 
witli  him  to  Sir  Stephen  with  a  Bill  of  £100,  and  ordered  him  to  pay  fellows  the  £60, 
and  indorse  it  oft'  the  £100  Note ;  but  Sir  Stephen  having  a  Note  on  one  Wallis  for  £60, 
10a-.  gives  that  Note  to  Fellows,  wlio  pays  him  the  10s.  Overplus,  and  goes  away  with 
the  Note;  the  next  Day  Wallis  fails;  and  upon  an  Action  brought  by  Ward  for  the 
£100  the  Court  of  B.  R.  was  of  Opinion,  that  the  Delivery  of  the  Note  upon  Wallis 
for  £60,  \0s.  was  no  Payment,  and  therefore  Ward  recovered  the  wliole  £100,  and 
therefore  Sir  Stephen  now  only  gave  a  Note  for  so  much  received  on  Account ;  and 
the  Note  in  the  Margin,  shewing  from  whom  it  was  due,  made  it  plain,  he  only  acknow- 
ledged the  Receipt  of  such  Notes,  but  had  no  Design  to  charge  himself  with  the  Money 
till  it  was  received.  But  my  Lord  Keeper  was  clear  of  Opinion,  that  the  Note  imported 
an  Acknowledgment  of  so  much  Money  received  on  the  Plaintiff's  Account ;  that  the 
Entry  on  the  Margin  could  at  most  only  shew  how  it  was  received  ;  and  that  the  Note 
spoke  itself,  whatever  the  Forms  and  Meaning  of  such  Notes  were,  and  therefore  affirmed 
the  Decree.    Mich.  1710,  Trowel  and  Sir  Stephen  Evans  <&  aV. 


[377]  GAP.  LII. 

Trial, 

(A)  In  what  G.\sk5  a  new  Trial  may  be  granted,  or  the  Venue  changed  ' 

BY  a  Court  of  Equity. 

1.  The  Defendant's  Wife  had  pawned  her  Husband's  Plate  to  tlie  Plaintiff  for 
£110,  for  wliich  the  Defendant  in  Trover  had  recovered  £115  Damages  against  the 
Plaintiff,  and  Judgment  for  it ;  the  Plaintiff  exliibited  his  Bill  to  be  relieved  against 
the  Judgment,  and  to  have  a  new  Trial,  suggesting  that  the  Defendant  was  privy 
to  the  Pawning,  and  received  the  £110,  and  the  Proofs  being  read,  it  appeared  that 
the  Defendant  had  confessed  so  much  ;  wliich,  if  it  had  been  proved  at  the  Trial,  it 
was  agreed  the  Defendant  could  not  have  recovered  on  the  Trover  ;  but  there  being 
no  Proof  now,  that  the  Plaintiff  at  Law  could  not,  by  reason  of  any  Accident,  have  his 
Witnesses  at  the  Trial,  the  Court  would  not,  on  any  Neglect  of  his,  grant  a  new  Trial. 
////.  15  &  IG  Car.  2  [1664],  Cwrtess  and  Smalridge,  1  Chan.  Ca.  23.  (2  Freem.  Ben. 
178,  S.  C.  andP.) 

(Bills  for  changing  the  Venue  or  for  granting  a  new  Trial,  are  not  reduced  to  any 
great  Certainty  ;  the  Grounds  for  Relief,  in  the  first  Case,  is  Partiality  in  the  Jurors  ; 
for  tliough,  by  the  Law,  the  Trial  is  to  be  by  a  Jury  de  Vicineto,  yet  if  it  appears  that  one 
of  the  Parties  is  so  powerful  in  Interest  in  the  County,  that  by  that  Means  the  other 
is  in  Danger  of  not  having  equal  Justice  done  him,  the  Court  will  order  the  Trial  in 
an  indifferent  County.  1  Vern.  439,  2G7.  Grounds  for  a  new  Trial  are,  new  Evidence 
discovered,  wliich  could  not  possibly  be  made  Use  of  in  the  first ;  Perjury  in  the 
Uitnesses,  Partiality  in  the  Jurors,  <&c.,  (a)  all  which  must  be  made  out  to  the  Satisfac- 
tion of  the  Court.     Vide  1  Chan.  Ca.  C5.) 

(a)  It  is  a  Rule,  that  the  Court  will  not  set  aside  a  Trial  at  Law  for  anv  Matter 
which  might  be  made  Use  of  at  the  Trial.     2  Freem.  Rep.  178. 

*  2.  But  where  an  Action  was  brouglit  against  an  Administrator,  who  pleaded 
llene  admmislrant.  and  the  Trial  was  brought  down  by  Proviso  ;  and  at  the  Trial, 
the  Defendant  being  put  to  prove  a  Sum  of  £50,  paid  before  the  Plaintiff's  Original, 
w  uch  not  being  pro^aded  to  do,  a  Verdict  was  against  liim  ;  yet  after  finding  the  Note, 
whereby  his  Witness  was  enabled  to  swear  that  Matter,  on  a  Bill  brought  in  Chancerv, 
a  new  Irial  was  granted.     Hil.  28  Car.  2  [1677],  Hennsll  and  Kelland. 

o.  So  where  a  Bill  was  exhibited  for  a  new  Trial,  suggesting  the  Plaintiffs  Mark 


1  EQ.  CA.  ABE.  378.  TRIAL  •  1115 

to  the  Bond  was  forged  by  one  Webb,  and  on  that  Surprise  the  Defendant  had  recovered 
against  liim  at  Law,  all  the  pretended  Witnesses  to  the  Bond  being  dead,  a  new  Trial 
was  granted.     Mich.  1691,  Coddrington  and  Webb,  2  Vern.  240. 

4.  The  Plaintiff's  Wife  had  a  Bond  of  £100  entered  into,  to  her,  by  her  Uncle,  as  a 
free  Gift  (as  she  pretended),  to  be  paid  after  his  [378]  Death  ;  and  tliis  Bill  was  brought 
to  discover  the  Obligor's  Assets,  and  to  have  a  Satisfaction  out  of  the  real  and  equitable 
Assets.  The  Defendant  insisted  the  Bond  was  forged,  and  therefore  ought  to  have 
no  Countenance  or  Assistance  of  a  Court  of  Equity ;  and  there  were  considerable 
Proofs  of  its  being  so  ;  so  it  went  to  Law  to  try  factum  vel  nan,  and  found  for  the  Bond  ; 
and  then  the  Plaintiff  came  back  to  the  Court,  and  had  a  Decree  for  a  Satisfaction 
out  of  the  Assets  ;  for  it  was  said,  tliat  the  Validity  of  the  Bond  having  been  so  solemnly 
determined  at  Law,  where  it  was  only  triable,  the  Plaintiff  ought  to  have  the  common 
Justice  and  Assistance  of  tliis  Court.  The  Defendant  being  dissatisfied  with  this  Decree, 
petitioned  for  a  Rehearing  ;  and  the  Cause  coming  to  be  reheard,  the  former  Decree 
■was  affirmed.  The  Defendant  pressed  much  for  another  Trial,  but  that  w^as  deiiied  ; 
for  it  was  said  if  it  were  granted,  and  a  Verdict  against  the  Bond,  the  Plaintiff  might, 
with  as  much  Reason,  ask  another  Trial,  and  so  Matters  would  be  made  endless  ;  besides 
it  would  be  much  more  unreasonable  to  grant  a  new  Trial  in  tliis  Case,  because  several 
of  the  Plaintiff's  Witnesses,  who  gave  Evidence  at  the  former  Trial,  were  since  dead ; 
but  the  Defendant  being  still  more  dissatisfied,  appealed  to  the  House  of  Lords,  who 
granted  a  new  Trial,  and  it  was  found  against  the  Bond.  Hil.  1700,  Wharlcm  and 
Tilley.     (2  Vern.  378,  419,  S.  C,  somewhat  differently  reported.) 

5.  An  Issue  was  directed  to  be  tried  touclung  the  Custom  of  the  Manor  of  — — , 
wluch  was  found  against  the  Plaintiff;  and  the  Cause  being  heard  on  the  Equity 
reserved,  it  being  alledged  to  be  a  Cause  of  Value,  and  concerning  all  the^  Copyholds 
in  the  Manor,  a  new  Trial  was  directed  upon  Payment  of  Costs.  Trin.  1688,  Edwin 
and  Thomas,  2  Vern.  75 ;  1  Vern.  489,  S.  G.  Vide  [Fitton  v.  Macclesfield]  1  Vern. 
293,  where  it  is  said,  that  upon  one  Trial  it  was  not  proper  to  make  a  Decree  to  bind 
the  Inheritance. 

6.  But  where  the  Plaintifi,  being  a  Purchaser,  came  into  Equity  for  Writings, 
and  a  Partition  of  Lands  ;  and  the  Defendant  insisted  there  was  an  Intail,  and  the 
Plaintiff's  Purchase  not  good  ;  the  Court,  on  the  first  Hearing,  gave  the  Plaintiff 
a  Year's  Time  to  try  his  Title  :  an  Ejectment  was  brought,  and  a  Copy  of  the  Deed 
of  Intail  was  produced,  but  the  Original  lost,  and  not  proved  to  be  executed  ;  \  erdict 
against  the  Intail  ;  the  Cause  being  set  down  on  the  Equity  reserved,  the  Defendant 
insisted,  he  ought  not  to  be  bound  by  one  Trial,  in  a  Matter  of  Right  of  Inheritance, 
but  the  Court  refused  him  any  Relief,  being  only  a  Decree  for  a  Partition  ;  but  tlie 
Reporter  adds  a  ()ucEre  ^am«n.     Trin.  \6dl.  Bliman  and  Brown,  2  Vern.  2S2.    _ 

7.  A  Factor  buys  Cheese  for  his  Principal,  and  then  breaks ;  and  an  Action  is 
brought  against  the  Principal,  and  a  Recovery  at  Law  ;  the  Plaintiff  here  endeavoured 
in  the  Court  of  Law,  to  have  got  a  new  Trial,  but  was  denied  it  ;  then  he  brought  lus 
Bill,  and  suggested  for  Equity,  that  before  the  Cheese  bought,  he  had  countermanded 
the  Authority  of  the  Factor,  and  that  the  Defendant  had  Notice  of  it ;  and  that  since 
the  Trial  the  Plaintiff  found  that  the  Principal  Witness,  on  whose  Testimony  the 
Recovery  was  had,  was  a  Partner  with  the  insolvent  Factor  (but  that  was  not  Foved) ; 
another  "Suggestion  was,  that  there  could  not  be  an  indifferent  Trial  m  'Sj'ffoffc,  tor 
that  almost  all  the  Freeholders  there  were  concerned  in  Interest,  and  had  declared 
they  would  never  find  against  their  Country-men ;  but  the  Court  refused  to  grant  a 
new  Trial.     Pasch.  1702,  Tovey  and  Young,  2  Vern.  437.     (S.  C.  Prec.  in  Chan.  IJ6.) 
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[379]  GAP.  LIII. 

Trust  and  Trustees. 

(A)  Wlieii  a  Trust  shall  be  said  to  be  raised. 

(B)  Of  resulting  Trusts,  or  Trusts  by  Implication. 

(G)  What  shall  be  a  Trust,  and  not  an  Use  executed  by  the  Statute. 

(D)  What  Act  of  the  Trustee  shall  defeat  the  Trust,  or  be  a  Breach  of  the  Trust 

in  him. 

(E)  What  Acts  of  the  Trustee  jointly  with  Cestui  que  Trust,  or  by  Cestui  que  Trust 

only,  shall  defeat  the  Trust,  or  destroy  contingent  Remainders. 

(F)  When"  a  Trust  is   to   be   executed,   what  Estate  or  Interest  is  to  be  conveyed, 

and  to  whom, 
((t)  Trustees  how  to  account,  and  what  Allowances  to  have. 
(II)  How  far  Trustees  are  answerable  for  each  other. 

(.\)  WiiE.v  A  Trust  sh.vll  be  s.ud  to  be  r.used. 

1.  If  a  Man  devises  £1500  to  A.  and  B.  for  such  Uses  as  the  Testator  had  declared 
to  them,  and  by  them  not  to  be  disclosed,  and  he  discloses  tlie  Trust  to  ,\ .,  who  by  Letter 
discloses  it  to  B.,  tliJs  shall  be  a  Trust,  and  the  Letter  is  a  good  Declaration  thereof, 
though  either,  or  both  the  Trustees  be  dead.  Trin.  1689,  Crooke  and  Brooking,  2 
Vern.  50,  lOG. 

(When  a  Trust  is  well  raised  for  Payment  of  Debts,  vide  Devise  for  Payment  of 
Debts,  Title  Devise  ;  Eesulting  Trusts  for  the  Benefit  of  an  Heir,  Title  Heir  [1  Eq.  Ca. 
Abr.  264];  where  Executors  shall  be  Trustees  for  the  next  of  Kin,  Title  Executors  and 
Administrators  [1  Eq.  Ca.  .Abr.  2.'55]). 

2.  But  if  a  Man  devises  £40  to  be  paid  to  his  Cousin  /.  >S'.,  and  by  him  to  be  disposed 
of  in  such  Manner  as  the  Testator  should  by  a  private  Note  acquaint  him  with,  and 
dies  without  having  made  [380]  any  such  Appointment  ;  this  shall  be  a  good  Bequest 
to  J.  S.,  and  shall  not  go  to  the  Executors,  from  whom  it  was  intended  to  have  been  given 
away.     [Lambert  i'.  Bainton,]  1  Chan.  Ca.  198. 

."5.  If  an  Impropriator  devises  to  one  that  served  tlie  Cure,  and  to  all  that  should 
serve  the  Cure  aftei-  him,  all  the  Tithes  and  other  Profits,  dc,  tho'  the  Curate  is  uncapable 
of  taking  by  this  devi.se  in  such  Manner,  for  want  of  being  incorporate,  and  having 
Succession,  yet  the  Heir  of  the  Devisee  shall  be  seised  in  Trust  for  the  Curate  for  the 
Time  being.     2  Vent.  .349,  by  Finch,  Lord  Chancellor. 

4.  A.  lent  B.  £100,  and  in  the  Note  which  was  given  for  it,  Mention  was  made 
that  it  should  be  disposed  of  as  A.  should  direct ;  on  a  Bill  exhibited  for  it,  the  Court 
declared  it  was  a  Depositnm  or  Trust,  and  decreed  Payment  of  it,  tho'  it  was  barred 
by  the  Statute  of  Limitations.     2  Vent.  345. 

5.  .1.  in  con.sideration  of  £80  conveys  an  Estate  absolutely  to  B.,  and  afterwards 
A.  brings  a  Bill  to  redeem,  and  B.  by  Answer  insists  that  the  Conveyance  was  absolute, 
but  confesses,  that  after  the  £80  paid,  with  Interest,  it  was  to  be  in  trust  for  the  Wife 
and  Children  of  A.,  and  A.  replies  to  the  Answer  ;  though  there  be  no  other  Proof 
of  the  Trust,  yet  it  will  be  decreed  for  the  Wife  and  Children.  Pasch.  1693,  Hampton 
and  Sjxncer,  2  Vern.  288-9.     (S.  C.  ante  [1  Eq.  Ca.  Abr.],  36.) 

6.  So  if  J.  S.  makes  his  Will,  and  his  Wife  Executrix,  and  the  Son  afterwards  pre- 
vails on  his  .Mother  (by  telling  her  that  the  Executorship  would  be  troublesome  to  her, 
dc.)  to  get  J.  S.  to  make  a  new  Will,  and  name  him  Executor  therein,  he  promising 
to  be  a  Trustee  for  the  Mother,  which  is  done  accordingly,  and  in  that  Will  there  is 
but  a  small  Legacy  given  the  Wife  ;  this  will  be  decreed  a  Trust  for  the  Wife  on  the 
Point  of  Fraud,  notwithstanding  the  Statute  of  Frauds  and  Perjuries.  Hil.  1684, 
Thyn  and  Thyn,  1  Vern.  296. 

(B)  Of  resulting  Trusts,  or  Trusts  by  Implication. 

1.  If  a  Man  purcha.ses  Lands  in  another".?  Name,  and  pavs  tlie  Monev,  it  will  be  a 
Trust  for  him  that  paid  the  Money,  tho'  there  be  no  Deed  made,  declaring  the  Trust 
thereof ;  for  the  Statute  of  Frauds  and  Perjuries  extends  not  to  Trusts  raised  by 
operation  of  Law.     2  Vent.  361.     Vide  [Gascoine  v.  Thwing]  1  Vern.  366.  367.  S.  P., 
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admitted  ;  but  there  said,  thai  tlie  Proof  must  he  very  dear,  that  he  paid  the  Purchase- 
Money. 

(By  the  29  Car.  2,  All  Declarations  and  Creations  or  Trusts  of  Lands  or  Heredita- 
ments must  be  in  Writing,  signed  by  the  Party,  or  by  liis  last  Will  in  Writing,  or  else 
void  :  except  Trusts  arising  by  Implication  of  Law,  and  transferred  or  extinguished 
by  Act  of  Law,  which  shall  he  of  the  same  effect  as  if  this  Act  had  not  been  made.  *) 

2.  If  tliere  are  three  Lessees  of  a  Church-Lease,  and  one  of  them  surrenders  the 
old  Lease,  and  takes  a  new  Lease  in  his  own  Name,  it  shall  be  a  Trust  for  all.  Mich. 
IGS-i.  Palmer  s.n6.  Young,  1  Vern.  27G,  per  Curiam. 

[381]  3.  A.  and  B.  agreed  together  to  take  a  Lease  of  a  Colliery  for  less  than  three 
Years,  for  which  they  contracted  at  a  certain  Rent,  but  by  the  Agreement  the  Lease 
was  taken  in  A.'s  Name  only;  tho'  at  the  Time  of  the  executing  thereof,  the  Lessor 
insisted,  that  B.  should  be  a  joint  Lessee  with  A.,  and  sliould  receive  a  Moiety  of  the 
Profits,  and  be  answerable  for  a  Moiety  of  the  Rent,  and  refused  to  let  it  on  any  other 
Terms,  and  accordingly  demanded  and  received  a  Moiety  of  the  Rent  from  B.  On  a 
Bill  brought  by  B.,  A.  pleaded  the  Statute  of  Frauds  and  Perjuries,  and  that  there 
was  no  Declaration  of  a  Trust  in  Writing ;  B.  insisted  that  it  was  good,  being  a  Lease 
for  less  than  three  Years  ;  or  if  his  Title  was  not  good  on  that  Account,  yet  it  was  good 
as  a  resulting  Trust ;  as  to  the  first,  the  Court  held,  that-  tho'  a  Lease  for  three  Years 
may  be  good  by  Parol,  yet  when  such  a  Lease  is  made  in  Writing,  the  Trust  of  that 
Lease  cannot  be  declared  by  Parol ;  and  as  to  tlie  second,  ordered  the  Plea  to  stand 
for  an  Answer  (the  Judge,  who  sat  in  my  Lord  Chancellor's  Absence,  being  in  doubt 
about  it,  tho'  he  inclined  to  over-rule  the  Plea).     Mich.  1G82,  Riddle  and  Emerson 

1  Vern.  108. 

4.  A.'s  Father  had  executed  a  Grant  of  the  next  Avoidance  of  a  Church  to  B.  the 
Defendant's  Father,  who  was  a  Clergyman,  and  a  Person  much  intrusted  and  employed 
by  him  ;  and  the  Grantee  knew  nothing  of  the  making  of  this  Grant ;  and  being 
examined  in  a  Cause  had  deposed,  that  he  did  not  purchase  it ;  and  it  was  held,  that 
this  was  a  resulting  Trust  to  the  Grantor,  there  being  no  other  Trust  declared.  Ilil. 
1G97,  The  Duke  of  ISlorfolk  and  Bronm.     {Prec.  in  Chan.  80,  S.  C,  in  totidem  verbis.) 

5.  But  if  the  Mortgagee  assigns  over  his  Mortgage  to  J.  S.  and  declares  a  Trust 
thereof  by  Parol  for  A.  and  B.,  there  being  in  this  Case  an  express  Trust  declared, 
though  by  Parol  only,  it  shall  prevent  a  resulting  Trust  to  the  Assignor  ;  for  the 
Statute  of  Frauds,  which  saves  resulting  Trusts,  extends  only  to  such  as  were  resulting 
Trusts  before  the  Statute  ;  and  a  bare  Declaration  by  Parol  before  tlie  Act  would 
prevent  any  resulting  Trust.  Trin.  1693,  Lady  Bellasis  and  Compton,  2  Vern.  294, 
but  no  Decree. 

G.  If  a  Father  purchases  Lands  in  the  Name  of  his  eldest  Son,  this  shall  be  an 
Advancement  for  the  Son,  and  not  a  Trust  for  tlie  Father,  though  the  Father  has 
been  in  possession  of  it,  and  has  received  the  Rents  and  Profits  thereof.     Hil.  28  Car. 

2  [1677],  Z/orri  Gray  and  Lady  Gray,  1  Chan.  Ca.  29G.  [Scroope  v.  Scroope.]  1  Chan. 
Ga.  27,  S.  P.  [Elliott  V.  Elliott,]  2  Chan.  Ca.  231  («),  S.  P.,  and  there  said  to  be  the 
constant  Rule.     (S.  C.  hut  not  S.  P.  ante  [1  Eq.  Ca.  Abr.],  270.) 

(a)  Note :  In  2  Chan.  Ca.  231,  Lord  Chan.  NottingJmm  took  a  Distinction  where  a 
Parent  made  a  Purcliase  in  the  Name  of  an  unadvanced  Child,  and  where  in  the  Name 
of  a  Child  already  advanced.  In  the  former  Case  it  was  only  an  Advancement  for  the 
Child,  in  the  latter  a  Trust  for  the  Parent. 

7.  So  where  the  Lord  of  a  West-Country  Manor  (his  Tenants  refusing  to  renew) 
made  a  Lease  to  his  Daughter  for  ninety-nine  Years,  and  afterwards  sold  the  Estate 
to  J.  S.,  who  had  Notice  of  the  Lease,  and  took  a  collateral  Security,  that  the  Daughter 
should  release  within  four  Years  after  she  attained  her  Age  of  Twenty-one  Years  ; 
and  though  it  was  insisted,  that  this  was  a  Trust  for  the  Father,  and  that  it  was  the 
usual  Method,  that  Lords  of  West-Country  Manors  took,  when  the  Tenant  in  Possession 
refused  to  renew;  yet  my  Lord  Chancellor  held  it  no  Trust- for  the  Father:  but  an 
Advancement  for  liis  Child  ;  and  that  the  P\u-chaser  having  purchased  with  Notice 
of  it,  and  taken  a  collateral  Security,  he  must  make  the  best  of  his  Sccurit>-.  Trin. 
1687,  .Jenninqs  and  Selleck,  1  Vern.  467,  decreed. 

[382]  8.  So  if  a  Father  purchases  a  Copyhold  Tenement  in  the  Name  of  his  eldest 

*  Note  :  This  relates  to  Trusts  and  equitable  Interests,  but  not  to  an  Use.  which  is 
a  legal  Estate.     Per  Lord  Chan.  1  Will.  Rep.  1 1 2. 
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Son  m  Infant  of  about  eleven  Years  old,  and  lays  out  £400  in  Improvements,  pays 
tlie  'Piirchase-money,  and  all  the  Fines,  and  enjoys  it  during  his  Life  (but  having 
surrendered  it  to  the  Use  of  his  Will),  devises  it  to  Ins  Wife  for  Life,  and  after  to  his 
voun''er  Children,  who  were  otherwise  unprovided  for  ;  and  the  eldest  Son  recovers 
in  Ejectment ;  the  Wife  and  Children  cannot  be  relieved  against  it,  for  the  Purchase 
shall  be  considered  as  an  Advancement  for  the  Son,  and  not  a  Trust  for  the  Father, 
thmiTh  he  enjoyed  it  during  his  Life ;  for  the  Son  was  but  an  Infant  at  the  Time  of 
the  Purchase.  '  Pasch.   10S7,  Mumvia  and  Mumma,  2    Vern.  19.     Vide  Bayhs  v. 

9  A  Man  bought  Copyhold  Lands  of  the  Nature  of  Borougli  Evglish,  in  the  Name 
of  hi.s  eldest  Son,  but  there  was  no  Declaration  of  Trust  in  Writing  ;  but  the  Plaintiff 
would  have  had  it  as  a  Trust  for  the  Father,  who,  as  well  as  the  eldest  Son,  were  both 
dead  •  it  was  agreed  the  I'^ather  paid  the  Purchase-Money,  and  many  Witnesses  were 
examined  on  iSth  Sides,  and  Acts  of  Ownership,  as  Receipts  of  Rents,  Repairs,  &c., 
proved  in  both  Father  and  Son  ;  so  that  the  Proofs  as  to  that  Matter  seemed  to  be 
pretty  equal  ;  but  there  being  no  Declaration  in  Writing,  that  it  was  a  Trust  for  the 
Father,  the  Court  decreed  it  an  Advancement  for  the  Son  ;  which  was  affirmed  in  the 
House  of  Lords.  Trin.  1 701,  Shales  and  Shales.  (2  Freem.  252,  S.  C.  and  Decree.  It 
is  a  settled  Rule,  that  whenever  a  Father  purchases  in  the  Name  of  a  Child  unprovided 
for,  it  is  intended  a  Provision  and  not  a  Trust,  unless  it  be  otherwise  proved,  and 
the  proof  lies  on  the  Plaintiff ;  this  was  held  so  before  the  Statute  of  Frauds,  dc,  and 
is  stronger  since,  because  Declarations  of  Trusts  ought  to  be  in  Writing,  tho'  in  other 
Cases  a\rust  will  result  where  it  appears  that  another  paid  the  Money.     Per  Cur'. 

ibid.  252,  253.) 

10.  So  if  a  Father  purchases  Lands  in  his  eldest  Son's  Name,  and  the  Son  is  put 
into  Possession,  who  afterwards  falls  sick,  and  in  his  Sickness  the  Father  gets  him  to 
execute  a  Deed,  declaring  his  Name  was  made  use  of  only  in  trust  for  him  ;  and  the  Son 
recovers,  and  continues  in  Posse.s.sion  and  marries;  after  his  Death  his  W^ife  shall 
be  endowed,  notwithstanding  this  Declaration  of  Trust ;  and  tho'  the  Father  had  got 
a  Conveyance  of  the  Legal  Estate  from  the  younger  Son  :  for  this  is  a  secret  and 
fraudulent  Deed  of  Trust  to  deceive  Creditors  and  Purchasers.  Pasch.  1702,  Bateman 
and  Bateman,  2  Vern.  436.  (S.  C.  but  not  S.  P.  ante  [1  Eq.  Ca.  Abr.],  149,  315;  S.  C. 
and  P.  ante,  218.) 

11.  If  the  Grandfather  takes  Bonds  in  the  Name  of  his  Grandchildren,  the  Father 
being  dead,  this  shall  be  an  Advancement  for  the  Grandchildren,  and  not  a  Trust  for 
the  Grandfather  ;  for  the  Father  being  dead,  the  Children  are  under  the  immediate 
Care  of  the  Grandfather.    Pasch.  32  Car.  2  [1680].  Ebrand  and  Dancer.  2  Chan.  Ca.  26. 

The  Testatcyr  by  his  \\'ill  devised  to  Trustees  for  Terms  of  99  and  101  Years,  Re- 
mainder to  his  Sons  T.  F.  and  E.  F.  for  Life.  The  Trusts  of  the  Term  were  to  pay  off 
certain  Debts  of  T.  F.  and  E.  F.  scheduled  by  the  Testator,  and  to  make  to  said  T.  F.  and 
E.  F.  a  discretionary  Allowance  not  exceeding,  &c.,  until  such  the  Debts  of  said  T.  ¥.  and 
E.  F.  were  first  paid,  but  so  as  his  said  two  Sons,  or  either  of  them,  should,  have  no  Estate, 
Right,  Title.  Claim,  or  Interest  in  the  Rents  or  Profits  of  the  Lands,  &c.,  comprised 
in  the  said  Terms,  during  their  Lives,  and  the  Life  of  the  Survivor  of  them,  other  than 
the  Trustees,  in  their  absolute  and  uncontrolled  Poiver,  should  think  expedient.  After 
the  Death  of  his  said  two  Sons  and  Paym£nt  of  the  Debts,  &c.,  the  Terms  were  to  attend 
the  Inlieritance.  By  Lord  Thurlow,  Chancellor,  the  Nature  of  a  resulting  Trust  is 
that  it  is  sitch  as  escajml  the  Intention  of  the  Testator,  and  here  the  Intention  of  raising 
a  Trust  beyond  the  Payment  of  the  schedided  Debts,  is  so  totally  unexpressed,  that  no 
Trust  can  be  raised  upon  the  Terms  used.  The  Rule  of  Law  is.  that  where  the  Trusts 
of  a  Term  are  exhausted,  a  Trust  residts  for  leant  of  a  farther  Disposition  to  the  legal 
Tenants.  These  must  now  be  restdting  Trusts,  and  therefore  go  to  the  Tenants  for 
Life.    Davidson  v.  Foley,  2  Bro.  Chan.  Ca.  203. 

(C)  What  shall  be  a  Trust,  and  not  an  Use  executed  by  the  Statute. 

1.  If  Lands  are  devised  to  Trustees  and  their  Heirs,  in  Trust  for  a  Feme  Covert, 
and  that  the  Trustees  shall  from  Time  to  Time  pay  and  dispose  of  the  Rents  and  Profits 
to  the  said  Feme  Covert,  or  to  such  Persons  as  she,  whether  Sole  or  Covert,  shall  appoint, 
and  that  her  Husband  shall  have  no  Benefit  thereof  :  and  as  to  the  Inheritance,  in 
trust  to  such  Persons  as  she  by  Will,  or  other  [383]  Writing  under  her  Hand,  should 
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appoint  ;  and  for  want  of  such  Appointment,  to  lier  and  her  Heirs,  tliis  shall  be  a 
Trust,  and  not  an  Use  executed  by  the  Statute.  Mich.  Ifi85,  Nevil  and  Saunders. 
1  Vern.  41.5. 

(By  the  27  H.  8,  c.  10,  it  is  provided  that  the  Use  and  Possession  shall  be  always 
united,  by  declaring,  that  where  any  are  or  shall  be  seised  of  any  Lands,  dr.,  to  the  Use 
or  Trust  of  any  other,  by  reason  of  any  Bargain  or  Sale,  Feoffment.  Fine,  Eecovery, 
Contract,  Agreement,  Will,  or  otherwise,  by  any  Means  whatsoever,  Cestui  que  Use, 
or  he  to  whose  Use  the  Lands  are  settled  in  Fee-simple,  Fee-tail,  for  Life,  Years,  or 
otherwise,  or  he  who  hath  any  Use  in  Reversion  or  Remainder,  dx.,  shall  be  deemed 
to  be  in  Possession  of  the  Land  to  all  Intents  and  Purpo-ses ;  and  where  one  is  seised 
of  Lands  to  the  Use  or  Intent  that  another  shall  have  au  yearly  Rent  out  of  the  same 
Lands,  Cestui  que  Use,  or  he  to  whose  Use  the  Rent  is  granted,  shall  be  deemed  in 
Possession  thereof,  ris.  of  the  Rent,  and  of  like  Estate,  as  he  that  had  the  Use.  But 
notwithstanding  tliis  Statute,  there  are  three  Ways  of  creating  an  Use  or  a  Trust, 
wliieh  still  remains  as  at  Common  Law,  and  is  a  Creature  of  the  Court  of  Equity,  and 
subject  only  to  their  Controul  and  Direction  :  1st,  Where  a  Man  seised  in  Fee' raises 
a  Term  for  Years,  and  limits  it  in  Trust  for  A.,  dr.,  for  this  the  Statute  cannot  execute, 
the  Termor  not  being  seised.  '2dli/,  Where  Lands  are  limited  to  the  Use  of  A.  in  Trust 
to  permit  B.  to  receive  the  Rents  and  Profits  ;  for  the  Statute  can  only  execute  the 
first  LTse.  Mlj/,  Where  Lands  are  limited  to  Trustees  to  receive  and  pay  over  the 
Rents  and  Profits  to  such  and  such  Persons  ;  for  here  the  Lands  must  remain  in  them 
to  answer  these  Purposes ;  and  these  Points  were  agreed  to.  1 700,  Symson  and 
Turner,  per  Curiam,  ante,  220.) 

2.  But  where  a  Man  devised  tlie  Rents  and  Profits  of  certain  Lands  to  T.  B.  the 
Wife  of  W.  B.  during  her  natural  Life,  to  be  paid  by  liis  Executors,  into  her  own  Hands, 
without  the  intermeddling  of  her  Husband,  and  after  her  Decease  he  devised  them  to 
others  ;  and  it  was  held  by  Eokehi/  and  Eyre,  Justices,  that  the  Lands  themselves  be- 
longed to  the  Wife,  against  Holt,  Ch.  Just.,  who  held  strongly,  that  the  Executors  were 
only  Trustees  for  the  Wife.  Tiin.  7  W.  d-  M.  [1695],  South  and  Allen  in  B.  B.  1  Salk. 
228.  {Comh.  .375,  and  5  Mod.  G3 ;  Ibid.  98,  103,  S.  C.  adjudged  by  two  J.  against 
the  Opinion  of  Holt,  Ch.  J.) 

3.  If  Lands  are  devised  to  Trustees  and  their  Heirs,  on  Trust  to  permit  A.  to  take 
the  Profits  for  his  Life,  and  after  the  Trustees  to  stand  seised  to  the  Use  of  the  Heirs 
of  the  Body  of  A.  A.  has  an  Estate-tail  executed  in  liim  ;  for  this  being  a  plain  Trust 
at  Common  Law,  what  is  so.  must  be  executed  by  the  Statute,  which  mentions  the 
Word  Trust  as  well  as  Use.  Broughton  and  Langley,  2  Salk.  679.  1  Lut.  823,  S.  C. 
and  -per  Holt,  Ch.  Just.,  the  same  Point  cont.  in  the  Case  of  Burchett  and  Burdant,  2 
Vent.  312,  is  not  Law.     {Vide  Lord  Raym.  873.) 

*  4.  But  where  Lands  were  devised  to  Trustees  and  their  Heirs,  in  trust  to  pay 
several  Legacies  and  Annuities,  and  to  pay  the  Surplus  of  the  Rents  and  Profits  to  a 
married  Woman,  during  her  Life,  for  her  separate  Use,  or  as  she  should  direct ;  and 
after  her  Death  the  Trustees  to  stand  seised  to  the  Use  of  the  Heirs  of  her  Body,  with 
Remainders  over  ;  and  the  Question  was,  whether  this  Devise  to  pay  the  Surplus  of 
the  Rents  and  Profits  to  the  Wife,  was  such  a  Use  or  Trust  as  was  executed  by  the  27 
H.  8,  for  if  it  was,  then  it  was  urged,  that  she  being  Tenant  for  Life,  the  Limitation 
after  to  the  Heirs  of  her  Body  being  coupled  with  it,  gave  her  an  Estate-tail,  according 
to  Shelley's  Case,  1  Co..  but  if  it  did  not,  then  the  eldest  Son  was  to  take  as  a  Purchaser  ; 
and  it  was  held  by  the  Court,  that  she  had  only  a  Trust  for  Life,  and  consequently 
the  Heirs  of  her  Body  must  take  by  Purchase  :  and  the  rather  in  tliis  Case,  because 
it  was  limited  to  the  Heirs  of  her  Body  severally  and  successively,  as  they  should  be 
in  Seniority  of  Age  and  Priority  of  Birth,  and  the  Heirs  of  their  respective  Bodies 
issuing ;  and  a  Difference  was  taken  between  this  Case  and  that  of  Broughton  and 
Langley,  2  Salk..  for  there  it  was  to  permit  A.  to  receive  the  Rents  and  Profits  for  Life  : 
but  here  it  is  a  Trust  in  the  Trustees,  to  pay  over  the  Rents  and  Profits  to  such  and 
such  Persons  ;  and  therefore  the  Estate  must  remain  in  them  to  answer  these  Trusts  ; 
otherwise  she  must  be  the  Trustee,  contrary  to  [384]  the  express  Words  of  the  Will. 
Mich.  1728,  Jones  and  the  Lord  Say  and  Seal  decreed,  and  affirmed  in  the  House  of 
Lords.     (S.  C.  3  Bro.  P.  C.  458.) 
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(D)  What  Act  of  the  Trustee  shall  defeat  the  Tki'st,  ok  be  a  Breach 

OF  THE  Trust  in  him. 

]  If  A  seised  in  Fee,  in  trust  for  B.  for  full  Cnnsicleration  conveys  to  C.  who  Ims 
Motice  of  tiie  Trust;  and  afterwards  C.  to  streiiKlhen  liis  own  Kstate,  levies  a  Fine  to 
B.,  the  Ceslidque  Trust  is  not  bound  to  enter  witliin  five  Years  ;  foi'  (!.  having  purchased 
with  Notice,  notwithstanding  any  Consideration  jjaid  by  him,  is  but  a  Trustee  for  B., 
and  so  the  Estate  not  being  displaced,  the  Fine  cannot  bar.  [Bovey  v.  Smith,]  1  Vern. 
149,  agreed  per  Curiam.  ,  .     ^     .        ,  ,    ,  .         ,    , 

(Trusts  are  so  far  regarded  and  supported  in  Lquity,  that  regularly  no  Act  of  the 
Trustee  shall  prejudice  the  Cestui  que  Trust ;  for  though  a  Purchaser  for  valuable 
Consideration,  without  Notice,  sliall  in  no  Case  have  his  Title  impeached  in  Equity ; 
yet  the  Trustee  must,  especially  in  Equity,  make  good  the  Trust ;  and  my  Lord  Hobart 
is  of  Opinion,  that  an  Action  lies  against  him  at  Common  Law  ;  but  if  he  purchases, 
wth  Notice,  then  he  becomes  the  Trustee  himself,  and  shall  be  accountable  for  every 
Act  of  liis,  as  the  Trustee  was,  and  if  either  becomes  insolvent,  the  Cestui  que  Trust 
has  his  Ke'niedv  against  the  other.  The  Trustee  of  a  Legacy  dying  before  the  Legacy 
is  paid,  shall  liot  prejudice  the  Legatee  ;  so  if  a  Trustee  of  Land  die  without  Heir, 
though'  the  Lord  by  Escheat  will  have  the  Land  at  Law,  yet  it  will  be  subject  to  the 
Trust  in  Equity.  Trin.  1702,  Bales  and  England  ;  so  if  A.  puts  out  £100  at  Interest 
in  the  Name  of  B.,  who  after  becomes  a  Felo  de  se,  A.  may  be  relieved  against  the  King 
upon  his  Trust,  in  Equity,  upon  the  Statute  of  33  //.  8,  cap.  39 ;  vide  Hard.  176,  466, 
395,  4G8  ;  iMne.  54.) 

2.  So  if  an  Executor,  in  Trust  for  an  Infant  Residuary  Legatee,  renews  a  Lease, 
Part  of  the  Testator's  Personal  Estate,  in  liis  own  Name,  and  first  mortgages  it,  and 
then  assigns  the  Equity  of  Redemption  to  a  Trustee,  to  sell  for  Payment  of  Ms  own 
Debts,  and  his  Trustee  sells  to  one  who  had  Notice  of  the  Infant's  Title,  the  Purchase 
will  be  set  aside.    Mich.  1687,  W alley  and  W alley,  1  Vern.  484,  decreed. 

3.  If  a  Trustee  sells  the  Land  to  a  Stranger,  who  has  no  Notice  of  the  Trust,  and 
a  Fine  and  Proclamation,  and  five  Years  pass,  and  the  Trustee  afterwards,  for  valuable 
Consideration  really  paid,  purchases  these  Lands  again  from  the  Vendee,  the  Vendee, 
notwithstanding  the  Fine,  &c.,  shall  stand  seised,  as  at  first,  and  as  if  the  Land  had 
never  been  sold.  Mich.  34  Car.  2  [1682],  Bovey  and  Smith,  1  Vern.  60,  84,  144;  2 
Chan.  Ca.  124,  S.  C.    (S.  C.  ante  [1  Eq.  Ca.  Abr.],  256.) 

(E)  What  Acts  of  the  Trustee,  jointly  with  Ce.s/wt  que  Trust,  or  by  Cestui  que 
Trust  ONLY,  shall  defeat  the  Trust,  or  destroy  contingent  Resiainders. 

1.  If  Trustees  in  a  Settlement,  to  support  contingent  Remainders,  join  with  the 
Tenant  for  Life  in  any  Conveyance,  to  destroy  the  contingent  Remainders  before  they 
come  in  esse  ;  this  is  a  plain  Breach  of  Trust ;  and  whoever  claims  under  such  Convey- 
ance, [385]  having  Notice  of  the  Trust,  or  by  a  voluntary  Settlement,  shall  be  liable  to 
make  good  the  Estates.  Mich.  9  Ann.  [1710],  Pye  and  Georges,  2  Salk.  680  (1  Will. 
Hep.  128,  S.  C,  said  to  be  so  declared  by  Lord  Keeper  Harcourt).     Vide  the  Cases  infra. 

(But  if  a  Trustee  joins  with  a  Cestui  que  Trust,  in  any  Conveyance  to  bar  the  Intail, 
tliis  is  no  Breach  of  Trust :  for  it  is  no  more  than  what  he  may  be  compelled  to,  though 
the  Trustee  himself  might  have  barred  such  Intail  without  his  joining  ;  and  that  not 
only  by  Fine  or  Recovery,  but  likewise  by  Feoffment,  Bargain  or  Sale,  Devise  or  Sur- 
render (if  the  Intail  be  of  a  Copyhold,  and  there  is  no  particular  Custom  which  requires 
a  Common  Recovery) ;  for  such  Intail  is  not  within  the  Statute  de  donis,  but  remains 
as  at  Common  Law  ;  and  being  a  Trust  is  governable  only  by  the  Rules  of  Equity,  and 
not  by  the  Niceties  of  the  Law  ;  and  this  seems  to  be  supported  not  only  by  the  latter, 
but  by  the  far  greater  Number  of  Authorities,  and  in  Cases  wherein  the  very  Point 
itself  was  debated,  though  there  are  obiter  Sayings  and  Opinions,  which  have  made 
some  Distinctions,  and  others  wliich  have  flatly  contradicted  it.  Vide  1  Chan.  Ca. 
49,  213;  1  Chan.  Rep.  68;  2  Chan.  Ca.  78,  64;  1  Vern.  13,  440;  2  Vent.  350;  2 
Vern.  133,  552,  583,  702,  703,  704,  705.) 

2.  But  where  a  Settlement  was  made  in  consideration  of  a  Marriage,  and  £3000 
Fortune,  and  for  settling  the  Lands  in  question  in  the  Name  and  Blood  of  the  Husband  ; 
and  the  Lands  were  limited  to  Trustees,  in  trust  for  the  intended  Husband  for  99  Y'ears, 
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if  he  should  so  long  live,  Remainder  to  Trustees  during  his  life,  to  support  contingent 
Remainders  ;  Remainder  to  the  first  and  other  Sons  of  that  Marriage,  Remainder  to 
the  Heir  of  the  Body  of  the  Husband,  Remainder  to  the  first  and  other  Sons  of  that 
Marriage,  Remainder  to  the  right  Heirs  of  the  Body  of  the  Husband,  Remainder  to 
the  right  Heirs  of  the  Husband ;  the  Marriage  took  Effect,  and  the  Husband  and  Wife 
and  Trustees  to  support,  Sc,  by  Fine  and  other  Conveyance  settle  these  Lands  on  the 
liusband  for  ninety-nine  Years,  if  he  should  so  long  live  ;  Remainder  to  Trustees 
during  his  Life  to  support  contingent  Remainders ;  Remainder  to  the  Wife  for  her 
Life,  for  her  Jointure,  Remainder  to  the  first  and  other  Sons  of  that  Marriage,  Re- 
mainder over  to  several  others  ;  and  then  the  Husband  and  Wife  died  without  Issue  ; 
and  the  Plaintiff  being  Heir  at  Law  to  the  Husband,  brought  liis  Bill  to  set  aside  this 
second  Conveyance  by  the  Trustees,  as  being  made  in  Breach  of  their  Trust ;  and 
insisted,  that  they  were  Trustees,  as  well  for  the  Support  of  tliis  Remainder  as  of  the 
Remainder  to  the  first  and  other  Sons  all  being  contingent  Remainders  ;  and  that 
such  Conveyances  ought  to  be  set  aside,  as  has  been  the  Practice  of  this  Court,  at  least 
the  Opinion  of  the  Court  these  twenty  Years  past.  Lord  Chancellor  held  it  to  be  so 
as  to  the  first  and  other  Sons,  who  came  in,  and  were  tb  be  considered  as  Purchasers 
under  the  Marriage-Settlement  and  Portion  ;  and  said  it  would  be  dangerous  for  any 
Trustees  to  make  the  Experiment,  for  that  it  was  most  certainly  a  Breach  of  Trust ; 
and  if  it  should  ever  come  in  question,  he  thought  this  Court  would  set  aside  such  a 
Conveyance,  not  but  that  he  said  the  Case  might  possibly  be  so  circumstanced,  as  that 
this  Court  would  not  relieve  against  it ;  but  where  Relief  is  to  be  given,  in  such  Case,  it 
is  only  to  those  who  come  in  and  claim  as  Purchasers,  as  the  first  and  other  Sons,  but 
all  the  Remainders  after  to  the  Heirs  of  the  Body  of  the  Husband,  Remainder  to  his 
right  Heirs,  are  merely  voluntary,  and  not  to  be  aided  (a)  in  tliis  Court;  and  therefore 
dismissed  the  Bill.  Mich.  1713,  Tipping  and  PiggoL  {Gilb.  Eq.  Rep.  34,  S.  C.  in 
totidem,  verbis.    See  Trevor  and  Trevor,  P.  387,  pi.  7.) 

{a)  Vide  1  Lev.  237,  Jenkins  and  Keymis,  which  seems  cont'. 
3.  So  if  a  Settlement  on  a  Marriage-Treaty  be  made  on  the  Husband  for  ninety- 
nine  Years,  if  he  live  so  long,  Remainder  to  Trustees  to  preserve  contingent  Re- 
mainders ;  Remainder  to  the  Heirs  of  the  Body  of  the  Husband  by  the  Wife,  Remainder 
to  the  Heirs  of  the  Husband ;  and  there  Ls  Issue  two  Sons  and  a  Daughter ;  and  the  Wife 
being  dead,  the  Husband  and  Trustees  join  with  the  eldest  Son  in  a  Fine  of  Feoffment 
to  J.  S.,  this  is  a  good  Bar  of  the  Trust-Estate,  and  the  Trustees  joining  is  no  Breach 
of  Trust,  for  they  were  Trustees  purely  for  the  Tenant  in  Tail,  and  to  preserve  his  Estate, 
and  not  to  stand  in  Opposition  to  him  for  the  sake  of  those  who  were  to  come  after  him. 
Mich.  1717,  Elice  (called  in  Vern.,  Elie,  and  in  Peere  Wms.  and  2  Eq.  Ca.  Abr., 
Else)  and  Osborne,  2  Vern.  754.  (Vide  S.  C.  1  Will.  Rep.  387,  someuhat  differently 
reported  2  Eq.  Ca.  Abr.  702,  S.  C.) 

[386]  *  4.  J.  S.  by  a  Marriage  Settlement  was  Tenant  for  ninety-nine  Years,  if 
he  should  so  long  live,  with  Remainder  to  Trustees  and  their  Heirs  during  his  Life  to 
support  contingent  Remainders,  with  Remainder  to  his  first  and  every  other  Son 
successively  in  Tail  Male,  Remainder  to  Trustees  for  500  Years,  in  trust  to  raise  Portions 
for  Daughters,  if  there  were  no  Issue  Male,  or  that  such  Issue  Male  died  without  Issue 
before  Twenty-one  ;  J.  S.  had  Issue  a  Son,  and  being  of  Age  and  about  to  marry,  he 
and  his  Father  bring  a  Bill  to  have  the  Trustees  join  in  making  an  Estate,  in  order  to 
suffer  a  Common  Recovery,  that  he  might  be  enabled  to  make  a  Settlement  on  his 
Marriage.     And  it  was  urged,  that  the  Trustees  were  only  Trustees  for  the  Son,  and 
ought  to  execute  Estates  as  he  should  direct,  he  having  the  Inheritance  in  him  ;  and 
that  the  End  of  the  Trust  was  to  hinder  the  Father  from  defeating  the  Son  of  the 
Estate.     On  the  other  Side  it  was  urged,  that  these  Trustees  were  not  only  Trustees 
for  the  eldest  Son,  but  were  designed  as  a  Guard  to  the  whole  Settlement ;  that  the 
Mother  being  living,  there  might  be  other  Children,  and  for  the  Trustees  to  jom,  would 
be  a  Breach  of  Trust ;  and  if  there  should  be  Daughters,  they  would  by  this  Means 
be  entirely  siript  of  their  Portions  :  and  tho'  the  Term  for  raising  them  was  unskilfully 
drawn  in  putting  it  behind  the  Estate-Tail  to  the  Sons,  yet  this  Court  had  set  it  some- 
times before  those  Estates.     There  being  a  Daughter,  in  this  Case,  my  .Lord  Ilarcourt 
directed,  upon  giving  Security  for  the  Daughter's  Portion,  that  the  Trustees  should  join 
in  the  Recovery.     Trin.  11  Ann.  [1712],  Frewin  and  Charleton. 

5.  By  a  Marriage  Settlement  Lands  were  settled  on  the  Husband  and  Wife  for  Life, 
Remainder  to  Trustees  to  preserve  contingent  Remainders,  Remainder  to  their  first 
C.  I.— 36 
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and  every  other  Son  in  Tail  Male  ;  and  the  Husband  and  Wife  being  married  twelve 
Years  aiid  having  no  Issue,  and  having  contracted  Debts,  they  bring  a  Bill,  and  pray 
that  f'hev  may  be  enabled  to  sell  Part  of  the  Lands  for  Payment  of  the  Debts  ;  and  the 
Trustee  consented,  provided  he  might  be  indemnified  ;  and  though  it  was  urged,  that 
there  were  Precedents  of  like  Cases :  yet  the  Lord  Keeper  refused  to  make  any  such 
Decree,  saying,  he  had  known  People  married  near  twenty  Years  without  Issue,  and 
after  had  Cliildren  ;  but  at  the  Importunity  of  Counsel,  gave  them  Time  to  attend  him 
with  Precedents.  Trin.  1()83,  Daries  and  \Veld,  1  Vern.  18L  (S.  C.  2  Chan.  Cas.  144.) 
C.  But  where  A.  having  mortgaged  his  Lands,  and  also  confessed  a  Judgment,  and 
he  afterwards,  on  a  Marriage  Treaty,  settled  the  Lands  thus  incumbered  to  the  Use  of 
himself  for  Life,  Remainder  to  Trustees,  to  support  contingent  Remainders,  Remainder 
to  his  Wife  for  Life,  Remainder  to  his  first  and  other  Sons  in  Tail,  Remainder  to  his  own 
right  Heirs,  and  having  no  Issue,  articled  to  sell  the  Lands  to  J.  S.,  who  brought  a  Bill 
for  a  specifi'ck  Performance  of  the  Agreement,  and  suggested  that  the  Trustees  refused 
to  join,  and  that  the  Mortgagee  threatened  to  enter  ;  it  was  decreed,  that  the  Trustees 
shoukl' join  and  be  indemnified,  the  Estate  being  of  an  Equity  of  Redemption  only  ; 
and  there  being  no  Issue,  (tho'  the  Husband  and  Wife  were  married  six  Y^ears)  and  the 
Wife  on  her  Examination  in  Court  consenting  freely  thereunto.  Mich.  1G93,  Piatt. 
and  Si>rigg.  2  Vern.  303.  But  note :  those  Settlements  can  rarely  be  broke  through 
but  bv  an  Act  of  Parliament. 

[387]  7-  ^'''  John  Trevor,  late  Master  of  the  Rolls,  being  seised  of  the  Estate  in 
question,  which  was  the  antient  Estate  of  the  Family,  and  of  the  Value  of  £239  per.  Ann. 
or  thereabouts,  on  his  Marriage  with  Jane  Piilcston,  Widow,  enters  into  Articles  on  the 
23d  of  October  16G9,  with  the  said  Jane,  and  with  William  Salisbury  and  Sir  Bichard 
Loijd,  as  her  Trustees,  whereby,  in  consideration  of  the  intended  Marriage,  and  of  the 
Love  and  Affection  he  had  and  bore  to  the  said  Jane,  and  the  Heirs  Males  of  their  two 
Bodies,  he  doth  for  himself,  his  Heirs,  Executors  and  Assigns,  covenant,  promise  and 
grant,  with  the  said  Trustees,  their  Heirs  and  Assigns,  that  he  would,  at  his  own  Costs 
and  Charges,  before  the  End  of  two  Years  next  after  the  Date  thereof,  at  the  Request 
of  the  said  Trustees,  their  Heirs  and  Assigns,  settle,  convey,  and  assure  to  the  said 
Trustees  and  their  Heirs,  as  they  or  their  Heirs,  or  their  Counsel,  should  direct  and 
appoint,  the  Lands  in  question,  to  the  several  Limitations  and  Uses  in  these  Presents 
mentioned  and  expressed,  and  also  in  the  said  Settlement  and  Conveyance,  as  shall  be 
agreed  on  by  the  said  Sir  John  Trevor,  William  Salisbury,  and  Sir  Richard  Loyd,  and 
to  no  other  Use  or  Uses  whatsoever,  viz.  To  the  Use  of  Sir  John  Trevor  for  Life,  without 
Impeachment  of  Waste,  and  after  his  Decease,  to  the  Use  of  the  said  Jane  Puleston 
for  her  Life,  and  after  her  Decease  to  the  Use  of  the  Heirs  Males  of  the  Body  of  the  said 
Sir  John  Trevor,  upon  the  Body  of  the  said  Jane  Puleston  to  be  begotten,  and  the  Heirs 
Males  of  such  Heirs  Males  issuing  ;  and  for  default  of  such  Issue,  to  the  Use  of  the  right 
Heirs  of  Sir  John  Trevor  for  ever,  with  a  Covenant  from  Sir  John  Trevor  with  the 
Trustees  and  their  Heirs,  that  the  said  Premisses  shall  remain  to  the  said  Jane  Puleston, 
during  her  natural  Life,  after  the  Death  of  the  said  Sir  John  Trevor,  free  from  all  In- 
cumbrances, and  a  Covenant  in  the  Words  following  :  And  the  said  Sir  John  Trevor 
doth  further,  for  him  and  his  Heirs,  grant  and  agree  to  and  with  the  said  William 
Salisbury  and  Sir  Richard  Loyd,  their  Heirs  and  Assigns,  that  in  case  the  Uses  and 
Limitations  in  these  Presents  are  not  hereafter  well  and  truly  raised,  according  to  the 
true  Intent  and  Meaning  of  these  Presents,  that  then  the  said  Sir  John  Trevor,  and  his 
Heirs,  shall  stand  and  be  seised  of  all  and  singular  the  said  Premisses,  until  such  Time 
that  a  further  Assurance  of  the  said  Premisses  be  made,  to  such  Use  and  Uses,  Intents 
and  Purposes,  as  lierein  before-mentioned,  expressed  and  declared  ;  and  soon  after 
the  Marriage  took  Effect,  and  Sir  John  had  Issue  by  the  said  Jane,  the  Plaintiff,  his 
eldest  Son,  the  Defendants  three  younger  Sons,  and  two  Daughters.     These  Articles 
were  laid  by  for  several  Years,  and  nothing  farther  done  upon  them  ;  but  in  1692,  Sir 
John  Trevor  levies  a  Fine  of  those  Lands  ;  and  the  two  Trustees  being  dead,  without 
having  ever  requested  a  Settlement,  the  Plaintiff,  some  Time  after  tliis  Fine,  marries 
against  his  Father's  Consent,  and  by  several  other  Acts  of  Weakness  and  Disobedience, 
became  so  obnoxious  to  his  Father,  that  29th  Septemb.  1699,  Sir  John  Trevor  makes  a 
Deed,  wherein  he  recites  these  Articles,  that  he  had  thereby  agreed  to  settle  and  convey 
these  Lands  to  tlie  Use  of  himself  for  Life,  Remainder  to  the  said  Dame  Jane  his  Wife 
for  Life,  Remainder  to  the  Heirs  Males  of  his  Body  on  the  Body  of  the  said  Dame  Jane 
to  be  begotten ;  and  reciting  that  his  Son  Edward  (the  Plaintiff)  was  very  weak  and 
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disordered  in  his  Understanding,  and  that  all  Methods  to  improve  him  had  been  in- 
effectual ;  and  also  reciting,  that  he  had  married  with  a  strange  Woman,  and  thereby 
[388]  brought  Disgrace  on  his  Family,  to  the  Ruin  thereof  ;  and  that  he  was  of  a  furious 
Spirit  towards  his  Brothers  and  Sisters ;  therefore,  and  for  several  other  Causes  and 
Considerations,  Sir  John  declares,  that  it  was  the  Intent  and  Meaning  of  the  said  Parties. 
at  the  Time  of  levying  the  said  Fine,  that  the  same  should  be  and  enure  to  the  Use  of 
himself  for  Life,  without  Impeachment  of  Waste,  then  to  the  Use  of  the  said  Dame  Jane 
for  Life,  Remainder  to  the  Defendant  John  Trevor,  his  second  Son,  and  the  Heirs  Males 
of  his  Body,  with  like  Remainders  to  Arthur  and  Tudor  Trevor,  his  two  youngest  Sons, 
with  a  Remainder  to  liis  own  right  Heirs  ;  and  a  Proviso,  that  if  any  of  his  three  younger 
Sons  should  marry  without  liis  Consent,  that  then  he  should  have  Power  to  demise  or 
lease  the  said  Premisses  for  the  Term  of  500  Years,  reserving  Rent,  or  no  Rent,  as  he 
thought  fit,  to  any  Person  or  Persons  he  should  think  fit ;  and  the  16th  of  October  next 
following,  he  makes  a  like  Settlement  of  other  Lands,  of  the  Value  of  £630  per  Ann.  and 
upwards,  and  the  20th  of  May  1717,  dies  intestate,  leaving  a  Personal  Estate  to  the 
Value  of  about  £40,000,  and  also  a  Real  Estate  in  Ireland,  of  the  Value  of  £750  or  there- 
abouts, being  let  out  on  Leases  for  Lives,  and  worth  to  be  sold,  about  £24,000,  and  also 
some  new  purchased  Lands  in  England,  of  the  Value  of  £300  per  Ann.  or  thereabouts  ; 
and  by  his  Death  the  now  purchased  Lands,  and  the  Estate  in  Ireland,  descended  to  the 
Plaintiff,  his  eldest  Son,  who  also  became  intitled  to  his  Share  of  the  Personal  Estate, 
which  amounted  to  upwards  of  £9000.  After  his  Death  John  Trevor  entered  on  the 
Lands  settled  on  him  as  aforesaid,  for  which  he  being  provided  for  beyond  his  Share 
of  the  Personal  Estate,  could  have  no  Part  thereof,  by  reason  of  the  Statute  of  Distribu- 
tions ;  and  this  considerably  augmented  the  Shares  ot  Edward  the  eldest  Son,  and  the 
other  Brothers  and  Sisters  ;  notwithstanding  which  the  Plaintiff,  the  eldest  Son, 
brovight  his  Bill  to  have  the  Trust  performed,  and  a  specifick  Execution  of  these  Articles, 
and  that  the  Lands  comprised  in  the  Articles  may  be  conveyed  to  him,  and  the  Heirs 
Males  of  his  Body,  according  to  the  Purport  of  the  said  Articles,  and  to  have  a  Discovery 
of  the  Deeds  and  Writings,  and  an  Account  of  the  Rents  and  Profits  from  the  Time  of  his 
Father's  Death.  It  appeared  that  these  Articles  had  been  thrown  by  for  several  Years 
as  useless,  and  were,  after  Sir  John  Trevor's  Death,  found  at  the  Bottom  of  an  old  Trunk  ; 
but  the  Plaintiff  having  gotten  the  same  into  his  Custody  brought  this  Bill  for  a  specifick 
Performance  thereof. 

For  the  Defendants  it  was  insisted,  that  though  by  the  first  Part  of  the  Articles 
they  seemed  to  be  only  executory,  yet  by  the  last  Part,  by  the  Covenant  to  stand  seised, 
they  were  actually  and  immediately  executed  ;  that  he  thereby  covenanted  to  stand 
seised  to  the  before-mentioned  Uses,  till  a  Settlement  was  made  thereof  accordingly; 
that  no  such  Settlement  having  ever  been  made,  the  Uses  continued  to  be  executed  by 
virtue  of  that  Covenant ;  that  by  these  Uses  he  was  plainly  Tenant  in  Tail,  then  by  the 
Fine  had  bound  his  Issue,  and  made  himself  Master  of  this  Estate,  which  he  might 
settle  and  dispose  of  as  he  thought  fit ;  that  he  was  Tenant  in  Tail,  appeared  from  this, 
that  if  a  Settlement  had  been  made  pursuant  to  the  very  Words  of  the  Articles,  he  had 
an  Estate-tail  in  himself ;  that  wherever  the  Ancestor  takes  an  Estate  for  Life,  and 
afterwards  in  [389]  the  same  Deed,  a  Limitation  is  made  to  the  Heirs  .Males  or  Heirs 
Females  of  his  Body  to  be  begotten  ;  in  such  Case  the  Heirs  Males,  or  his  Heirs  Females, 
take  by  Descent,  and  not  by  Purchase  ;  that  this  is  a  known  and  standing  Rule  of  Law 
which  has  never  yet  been  shaken  ;  that  the  Limitation  after  to  the  Heirs  Males  of  such 
Heirs  Males  was  Tautology,  and  of  no  Use  ;  that  it  was  saying  no  more  than  what  the 
Law  would  have  said  without  these  Words ;  and  therefore,  if  there  were  two  such 
Limitations  one  after  another,  they  would  not  impeach  or  controul  the  first  Limitation  ; 
and  this  appears  clearly  by  Shelley's  Case,  1  Co.  and  in  a  Case  of  Legat  and  Shewell 
{vide  this  Case,  infra.  Letter  (F),  Case  7,  p.  394,  reported  cont.)  in  tliis  Court,  where  the 
Judges  of  C.  B.,  by  Certificate  under  their  Hands,  gave  their  Opinions  accordingly,  that 
the  Settlement  being  actually  executed,  the  Law  was  open,  and  the  Plaintiff  had  no 
Occasion  to  come  into  this  Court  for  a  specifick  Execution  of  what  was  already  executed  ; 
that  this  was  plain  from  the  Covenant,  that  the  Wife  should  enjoy  during  her  Life,  free 
from  Incumbrances,  and  tliis  Covenant  does  not  go  to  the  whole  Estate  agreed  to  be 
settled,  but  only  to  the  Estate  for  Life  of  the  Wife ;  that  if  the  Issue  were  intended  to 
take  as  Purchasers,  this  Covenant  would  have  been  extended  to  the  whole  Estate,  ;vs  the 
Issue  under  this  Marriage  Contract  were  Purchasers  of  it,  as  well  as  the  Wife  ;  but  the 
Heirs  Males  of  the  Body  of  Sir  John  Trevor  coming  in  only  by  virtue  of  the  Intail,  it 
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woiikl  liiive  been  vain  and  idle  to  have  carried  tliat  Covenant  beyond  the  Estate  for 
Life  of  the  Wife  because  it  would  only  be  a  Covenant  for  liimself,  that  the  Clause  -n-ithout 
Tmpeachment  of  Waste  did  not  necessarily  argue  an  Estate  for  Life  in  Sir  John  Trevor  : 
that  it  was  for  the  Sake  of  the  intervening  Jointure  to  his  Wife,  wliich  would  have 
obstructed  that  Power  without  express  Words  ;  and  he  might  have  been  enjoined  from 
Waste  in  this  Court,  for  the  Preservation  of  her  Jointure,  if  he  had  not  reserved  to 
himself  an  express  Liberty  of  committing  Waste  ;  that  this  Court  was  not  bound  in  all 
Cases  to  carry  Articles  executory  (admitting  these  were  so)  into  Execution;  that  if  the 
Nature  and  Circumstances  of  the  Case  were  such  as  to  make  it  unequitable  and  uncon- 
ficionable,  this  Court  would  never  decree  a  specifick  Execution  of  Articles  ;  that  in  this 
Case  it  was  unreasonable  to  ask  Assistance  of  this  Court,  when  so  much  greater  Com- 
pensation was  to  come  to  the  Plaintif!  ;  that  by  the  Descent  of  so  great  a  real  Estate, 
and  the  Accession  of  so  great  a  Share  of  the  personal  Estate,  the  Plaintifl:  was  abundantly 
recompensed  for  the  Value  of  the  Estate  in  question  ;  that  it  was  in  Sir  John  Trevor'a 
Power  to  have  prevented  him  of  either,  and  his  not  doing  it  was  equivalent  to  an  express 
Devise  tliereof  to  him,  and  therefore  ought  to  be  looked  on  as  a  Satisfaction ;  that  in 
the  Case  of  Blandy  Wigmore  in  this  Court,  where  the  husband,  before  Marriage,  gave  a 
Bond  to  leave  his  Wife  worth  £500  if  she  survived  him,  and  he  afterwards  died  intestate, 
and  her  distributive  Share  came  to  above  £500,  this  was  adjudged  as  Satisfaction  of  the 
Bond  ;  that  Sir  John  Trevor  plainly  took  it  he  had  a  Power  over  his  Estate  ;  that  his 
Judgment  was  so  well  known,  that  he  never  would  have  attempted  it,  if  he  had  not 
thought  it  clear  ;  that  the  Disobedience  and  Behaviour  of  his  Son,  the  Plaintiff,  were 
such,  as  put  him  under  a  Necessity  of  considering  the  Nature  and  Extent  of  his  Power 
over  this  Estate  ;  and  since  he  who  was  so  good  a  Judge  in  Cases  of  this  Nature,  had 
dis[390]-posed  of  the  Estate,  this  Court  would  presume  he  had  Power  so  to  do,  and  that 
tlie  Motives  of  his  Proceeding  herein  were  just  and  warrantable. 

But  notwithstanding  these  Reasons  it  was  decreed  for  the  Plaintiff.  Lord  Chan- 
cellor said,  this  Case  ought  to  be  considered  now  as  if  this  Bill  had  been  brought  within 
two  Years  after  the  making  of  the  Articles  ;  that  if  a  Bill  had  been  then  brought, 
there  could  have  been  no  Doubt  but  that  a  Settlement  must  have  been  decreed  pur- 
suant to  the  Intention  of  the  Articles  ;  that  upon  Articles  the  Case  was  stronger  than 
on  a  Will ;  that  Articles  were  only  Minutes  or  Heads  of  the  Agreement  of  the  Parties, 
and  ought  to  be  so  modelled  when  they  come  to  be  carried  into  Execution,  as  to  make 
them  effectual ;  that  the  Intention  of  the  Parties  was  only  to  give  Sir  John  Trevor  an 
Estate  for  Life ;  that  if  it  were  otherwise,  it  would  have  been  vain  and  ineffectual ; 
and  it  would  have  been  in  his  Power,  as  soon  as  the  Articles  were  made,  to  have  destroyed 
them  ;  that  then  the  Consideration  of  Love  and  Affection  which  he  had  to  Jane  and 
the  Heirs  Males  of  their  two  Bodies,  would  have  run  thus,  that  he  did,  in  consideration 
thereof,  settle  an  Estate  on  himself,  which  he  might  give  away  from  his  Heirs  Males 
whenever  he  thought  fit ;  that  this  was  much  stronger,  by  reason  of  the  Limitation, 
and  to  the  Heirs  Males  of  such  Heirs  Males  issuing ;  that  the  Construction  contended 
for  by  the  Defendant,  would  make  these  Words  perfectly  useless  and  idle  ;  that  he 
did  indeed  admit  it  to  be  so  rep)orted  in  Shelly's  Case,  1  Co.,  but  he  said,  1st,  That  was 
not  at  all  material  to  the  Principal  Point  in  question  there.  2f%,  That  in  Anderson's 
Report  of  that  Case,  nothing  like  it  was  taken  Notice  of ;  and  he  said,  that  few  or  none 
of  the  Points  reported  by  my  Lord  Coke,  were  the  Resolutions  of  the  Court.  3dly,  That 
the  Reason  of  that  Case  was,  for  that  if  it  had  vested  in  the  eldest  Son  by  Purchase, 
and  that  Heirs  Males  of  the  Body  should  have  only  been  a  Description  of  a  Person, 
that  then,  if  he  had  died  without  Issue,  there  had  been  (as  was  then  held)  an  End  of 
the  Estate-tail,  and  none  of  the  younger  Sons  could  have  succeeded  to  it ;  but  this  has 
been  held  otherwise  since  that  Time,  and  a  Judgment  in  Point,  in  Carter's  Reports 
(as  he  remembered),  that  the  Estate-tail  should  go  to  all  the  Sons  successively,  not- 
withstanding its  vesting  in  the  eldest  Son  by  Purchase  ;  that  he  did  not  know  how 
the  Case  of  Legatt  and  Shewell  was  ;  but  if  it  were  as  cited,  he  thought  it  not  Law ; 
tliat  the  Intention  of  the  Articles  was  plain,  to  make  the  Issue  of  that  Marriage 
Purchasers  ;  that  they  were  wholly  relative  to  a  subsequent  Settlement  to  be  made  ; 
that  the  Agreement  to  settle  to  the  Uses  therein,  and  also  in  the  said  Settlement  to 
be  agreed  upon,  could  only  be  intended  such  other  Uses  as  were  necessary  to  make  the 
Settlement  effectual ;  and  that  it  could  never  be  intended  other  Uses  inconsistent 
with  and  repugnant  to  those  Articles  ;  that  if  that  had  been  their  Intent,  it  had  been 
m  Meet  but  an  Agreement  with  the  Trustees  to  settle  those  Lands  as  he  thought  fit ; 
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that  the  other  Uses  to  be  agreed  upon,  must  not  be  such  as  would  overthrow  the  present 
Uses,  but  such  as  would  establish  and  support  them;  that  this  could  only  be  by  a 
Limitation  to  Trustees  to  support  the  contingent  Remainders ;  that  this  Limitation 
to  the  Heirs  Male  of  his  Body  was  [391]  in  effect  but  a  Limitation  to  his  first  and  other 
Sons ;  and  if  the  Articles  had  been  so  penned,  would  not  this  Court  have  decreed  a 
Limitation  to  Trustees  to  preserve  them ;  or  if  by  Fine,  or  otherwise,  they  had  been 
destroyed  before  they  took  Place,  would  not  this  Court  have  set  them  up  again  1  that 
the  Limitation  to  the  Heirs  ^L'^les  of  his  Body,  upon  these  Articles,  was  but  a  contingent 
Remainder,  and  yet  such  as  within  the  Intent  of  the  Parties  ought  to  be  preserved ; 
that  the  Covenant  to  stand  seised  was  until  such  Time  as  the  Uses  therein  were  well 
and  truly  raised,  according  to  the  true  Intent  and  Meaning  of  the  Articles ;  that  if  a 
Settlement  had  been  made  defective  in  any  Particular,  that  would  not  have  been  final 
or  conclusive  ;  that  a  second  Settlement  must  have  been  made  till  the  Uses  therein 
were  well  and  truly  raised  ;  that  this  Covenant  for  ever  subsisted  till  such  Settlement 
were  made  ;  that  he  did  not  believe  that  it  was  Sir  John  Trevor's  Opinion,  that  he  was 
absolute  Master  of  this  Estate,  and  might  dispose  of  it  as  he  thought  fit ;  that  if  that 
had  been  his  Opinion,  he  would  have  thought  it  sufficient  to  have  levied  a  Fine  thereof, 
without  transmitting  down  his  Son  to  Posterity  with  such  a  Blemish  ;  that  the  Reason 
of  that  could  only  be  to  discourage  his  Son  from  attempting  to  break  into  the  Settle- 
ments he  had  made  of  this  Estate  ;  that  if  it  were  otherwise,  he  thought  it  no  Imputation 
on  Sir  John  Trevor's  Judgment ;  that  the  Provocations  he  might  be  under  from  his 
Son's  Disobedience  and  Misbehaviour  might  so  far  biass  his  Judgment,  as  to  incline 
him  to  think  he  had  Power  over  this  Estate ;  that  he  would  not  look  on  these  Settle- 
ments in  1699,  as  made  by  Sir  John  Trevor,  Master  of  the  Rolls,  but  as  made  by  a 
Father  provoked  by  the  undutiful  Behaviour  of  an  eldest  Son ;  that  he  hoped  never 
to  see  the  Time  when  this  Court  should  so  far  have  Power  as  to  judge  what  Behaviour 
of  a  Son  should  amount  to  a  Forfeiture  of  his  Estate,  and  therefore  thought,  if  the 
Settlement  had  been  made,  no  Misbehaviour  of  the  Son  could  amount  to  a  Forfeiture 
of  it ;  that  as  to  the  Estate  descended  on  the  eldest  Son,  this  came  to  him  by  Accident ; 
it  was  not  given  to  him  by  his  Father  in  Satisfaction  of  the  Articles ;  and  there  may 
happen  a  Case  where  no  Estate  at  all  may  descend  to  an  eldest  Son ;  and  if  a  Father, 
upon  such  Articles,  should  have  Power  to  defeat  an  eldest  Son,  and  leave  him  no  other 
Provision,  it  would  be  of  dangerous  Consequence  to  establish  a  Precedent  of  such  a  Power; 
that  though  the  eldest  Son  in  this  Case  happened  to  be  well  provided  for,  so  were  the 
younger  Sons  too  ;  and  as  they  were  sufficiently  provided  for,  there  was  the  less  Reason 
to  take  away  this  from  the  Eldest ;  that  this  Estate  being  specifically  agreed  to  be 
settled,  it  wa"s  a  Trust  for  the  eldest  Son,  which  he  came  here  to  have  an  Execution  of, 
and  not  to  have  a  Recompence  or  Satisfaction  for  it ;  that  this  Trust  passed  with  the 
Lands  into  whose  Hands  soever  they  came,  and  could  not  be  defeated  by  any  Act  of 
the  Father  or  the  Trustees ;  and  therefore  decreed  a  Conveyance  to  the  Plaintiff 
and  the  Heirs  Males  of  his  Body,  and  an  Account  of  the  Profits  from  the  Father's 
Death,  and  the  Deeds  and  Writings  to  be  delivered  up.  Trin.  1719,  Trevor  and 
Trevor.  This  Decree  was  affirmed  in  the  House  of  Lords.  (1  Will.  Rep.  622,  S.  C. ; 
9  Mod.  161,  S.  C. ;  10  Mod.  43G,  S.  C. :  2  Eq.  Ca.  Abr.  475,  505,  S.  G. ;  14  Vin. 
572,  S.  C.) 

(1  ^y^ll.  Rep.  622,  S.  C,  savs,  it  was  decreed  that  the  second  Son  and  his  younger 
Brothers  and  Sisters  should  jo'in  in  a  Fine  to  Plaintiff,  the  eldest  Son,  to  hold  to  him 
in  Tail,  with  Remainders  to  the  other  Sons  in  Tail  successively,  accordmg  to  the 
Marriage  Articles.  In  Dom'  Proc'  this  Matter  was  greatly  debated  by  Lord  Chan,  and 
Lord  Xottingham  for  the  Decree,  and  Lords  Trevor  and  Harcmrt  against  it ;  but  it  was 
afiirmed  without  any  Division.  Ibid.  631.  2  Mod.  Ca.  in  Law  and  Eq.  161,  S.  C, 
saj-s,  after  a  long  Debate  the  Decree  was  affirmed  in  Dom'  Proc.    Ibid.  166.) 


[392]  (F)  Whex  a  Trust  is  to  be  executed,  what  Estate  or  L\terest  is  to 

BE  conveyed,    and   TO   WHOM. 

*  1.  A  Husband,  as  Administrator  to  his  Wife,  obtained  a  Decree  against  the 
Trustees  to  raise  her  Portion  ;  but  he  being  a  younger  Brother,  having  m;ide  no 
Settlement  on  her,  and  having  a  Son  by  her,  the  Money  was  decreed  to  be  raised,  and 
put  out  for  his  Benefit  for  Life,  then  to  the  Son  for  Life,  and  if  he  leave  Issue,  then 
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for  siidi  Issue  :  but  if  he  (lies  without  Issue,  and  the  Father  survive,  lie  to  have  it, 
Fasrh.  1700,  \V i/l ham  :\nd  Cauthorn. 

*  2.  UjKin  a  Marriajje,  Articles  were  entered  into,  whereby  it  was  agreed,  that 
the  Wife's  Portion  should  be  laid  out  in  the  purchasing  of  Lands,  which  shoidd  be 
settled  on  the  Husband  and  Wife  for  their  Lives,  and  the  Life  of  the  longer  Liver  of 
them,  and  after  to  the  Heirs  of  the  Body  of  the  Wife,  by  the  Husband  to  be  begotten  ; 
yet  the  Master  of  the  KoUs  decreed  the  Settlement  to  be  to  the  first  and  other  Sons, 
<fr.,  so  as  the  Husband  and  Wife  might  not  have  Power  to  bar  the  Issue.  Mich.  1G98, 
Jones  and  Langhlon. 

3.  So  where  an  Estate  was  limited  to  A.  and  B.  in  trust  for  C.  and  the  Heirs  of 
his  Body  ;  Proviso,  that  if  he  die  without  Issue,  then  in  trust  for  D.  for  Life,  with 
Remainders  over;  and  ('.  brought  his  Bill  to  liave  the  Trustees  make  a  Conveyance 
of  the  legal  Plstate  to  him.  and  lliat  it  might  be  to  him  in  Fee,  to  prevent  his  suffering 
a  Recovery  ;  the  Trustees  by  Answer  submitted  to  the  Court ;  but  the  other  Remainder- 
men, who  were  Defendants,  ojiposed  the  executing  any  legal  Estate  to  6'.,  because  he 
would  then  suffer  a  Recovery,  and  defeat  the  Intent  of  the  Donor,  which  was,  that  it 
should  be  preserved  for  them,  in  case  C.  had  no  Issue  ;  they  alledged,  that  0.  had 
married  improvidently,  and  w^as  extravagant,  and  would  spend  the  Estate,  and  cited 
the  Case  at  the  End  of  Twine's  Case,  3  Co.,  where,  if  an  improvident  Man  makes  a 
volinitary  Settlement,  to  put  it  out  of  his  Power  to  spend  his  Estate,  this  Settlement 
shall  be  supported  even  at  Law  ;  and  therefore  a  Court  of  Equity  will  never  help  an 
extravagant  Man  to  destroy  such  a  Settlement  as  this;  and  that  in  the  Case  of  Sir 
Fra.  Gerrard.  the  Lord  Chancellor  Jefferies  had  refused  to  decree  the  Trustees  for 
Sir  Francis  and  the  Heirs  of  his  Body,  with  a  Remainder  to  a  Charity,  to  convey  the 
legal  Estate,  so  as  to  enable  him  to  suffer  a  Recovery.  On  the  other  Side  it  was  said, 
there  was  no  Reason  my  Trustee  should  hold  my  Estate,  whether  I  will,  or  no  ;  and 
that  if  a  Court  of  Equity  did  not  decree  a  Conveyance  in  such  Case,  it  would  be  estab- 
lishing a  Perpetuity  ;  and  that  the  constant  Course  of  this  Court  is,  that  when  Money 
is  given  to  be  laid  out  in  a  Purchase  to  be  settled  in  Tail,  with  Remainders  over,  the 
Court  will  decree  the  Money  to  him  that  was  to  be  Tenant  in  Tail,  if  he  desire  it,  to 
prevent  Circuity  ;  but  the  Master  of  the  Rolls  decreed  the  Trustees  to  execute  a  Con- 
veyance to  C.  in  Tail,  but  woidd  not  decree  the  Conveyance  to  be  in  Fee,  though  pressed 
to  it ;  and  he  said  there  may  be  many  Reasons  why  a  Court  of  Equity  would  not  decree 
a  Conveyance  at  all,  in  such  a  [393]  Case,  sometimes  for  a  Politick  Reason,  as  if  it  were 
to  enable  a  Nobleman  to  sufl'er  a  Recovery,  and  leave  the  Honour  bare,  without  Estate  ; 
or  if  the  Party  were  a  notorious  Spendthrift,  or  when  the  Estate-tail  was  only  by 
Implication,  as  he  said  he  took  it  in  Sir  Fra.  Gerrard's  Case  ;  and  he  thought  it  would 
be  an  ungodly  Thing  in  the  Trustees  to  execute  a  Conveyance  of  the  legal  Estate  in 
such  a  Case  as  this  at  the  Bar,  without  a  Decree  of  the  Court.  Hil.  1701,  Saunders 
and  Nevil.  (2  Vern.  428,  S.  C.)  Note  :  Though  the  Court  would  not  decree  a  Con- 
veyance in  Sir  Fra.  Gerrard's  Case,  yet  he  suffered  a  Recovery  as  Cestui  que  Trust  in 
Tail,  which  was  held  good,  and  the  Estate  enjoyed  under  it  discharged  of  the  Charity. 
Vide  2  Vern.  702,  WAi<e  v.  Thornhurgh. 

4.  But  where  on  a  Treaty  of  Marriage,  Articles  were  entered  into  for  settling  Lands 
on  the  Husband  for  Life,  Remainder  to  tlie  Wife  for  Life,  Remainder  to  Trustees  to 
preserve  contingent  Remainders,  with  Remainder  to  the  Heirs  of  the  Body  of  the  Wife 
by  the  Husband  to  be  begotten,  with  other  Remainders  over ;  and  the  ]\iarriage  took 
Effect ;  and  a  Settlement  was  made  to  the  Husband  and  Wife  for  their  Lives  successively, 
Remainder  to  Trustees  to  preserve  contingent  Remainders,  Remainder  to  the  first 
Son  of  that  Marriage,  and  the  lieirs  of  the  Body  of  such  first  Son  ;  and  so  to  the  second 
and  other  Sons  of  that  Marriage,  in  like  Manner,  with  a  Remainder  to  the  Heirs  of 
the  Body  of  the  Wife  hy  her  said  Husband  to  be  begotten.  They  had  Issue  one 
Daughter  only,  then  the  Husband  died  ;  and  the  Wife  married  a  second  Husband,  and 
they  both  joined  in  a  Fine  and  Recovery,  by  which  the  Daughter  being  barred  of  her 
Inheritance,  brought  her  Bill  to  carry  the  Articles  into  Execution ;  for  that  by  the 
Settlement  Care  was  taken  of  the  Daughters  {Les  Sons)  pursuant  to  the  Intention 
of  the  Articles  ;  but  no  Care  was  taken  of  the  Daughters  in  Regard  the  Limitation 
to  the  Heirs  of  the  Body  of  the  Mother  by  the  first  Husband  made  her  Tenant  in  Tail 
general,  and  consequently  at  Liberty  to  defeat  her  Daughters,  as  she  has  now  done 
by  this  Fine  and  Recovery,  which  was  contrary  to  the  Intention  of  the  Articles,  which 
were  to  make  an  effectual  Provision  for  the  Issue  of  that  Marriage.     But  Lord  Chan- 
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cellor  said,  if  no  Settlement  had  been  made,  and  you  had  come  hither  to  have  inforced 
the  Making  of  one  pursuant  to  the  Articles ;  'tis  true,  this  Court  would  have  taken 
Care  that  the  Daughters  should  likewise  have  been  secured  of  the  Provision  intended 
them  by  the  Articles,  by  limiting  a  Remainder  to  the  Daughters  and  the  Heirs  of  their 
Bodies  to  be  begotten,  on  Failure  of  Sons  ;  but  here  a  Settlement  being  actually  made, 
and  accepted  by  the  Parties,  and  in  the  Provision  for  the  Sons,  stricter  than  the  Articles 
themselves  imported ;  and  for  the  next  Remainder,  it  being  limited  in  the  very  Terms 
of  the  Articles,  he  could  now  make  no  Alteration  in  it ;  and  though  a  Difference  was 
offered,  where  the  Settlement  was  made  before  Marriage,  and  where  after  ;  that  where 
it  was  before,  this  Court  would  not  interpose,  as  they  might,  where  it  was  after 
Marriage  ;  yet  the  Court  had  no  Regard  to  this  Distinction,  but  dismissed  the  Bill. 
Pasch.  ni'j.  Burton  and  Hastings.  {Gilh.  Eq.  Rep.  113,  S.  C.  and  Decree.  2  Mod. 
131,  S.  C.)     (In  Gilb.  Rep.  114,  it  is  said,  but  too  hastily  dismissed  the  Bill.) 

5.  But  where  on  a  Treaty  of  Marriage  between  the  Defendant  and  the  Plaintifi' 
Joanna,  the  Defendant  entered  into  a  Bond  to  the  Plaintiff  Joseph,  Father  of  the 
Plaintiff  Joanna,  with  Condition  to  surrender  certain  Copyhold  Lands  to  the  Use  of 
himself  for  Life,  Remainder  [394]  to  the  Plaintiff  Joanna  for  Life,  Remainder  to  the 
Heirs  of  their  two  Bodies  to  be  begotten,  with  Remainder  to  the  Heirs  of  the  Husband  ; 
the  Marriage  took  Eti'ect ;  and  a  Bill  was  brought  against  the  Husband  to  compel 
a  Surrender  pursuant  to  the  Intent  of  this  Bond  ;  and  the  Husband  making  Default 
at  the  Hearing  was  decreed  to  surrender  to  the  Use  of  himself  for  Life,  Remainder 
to  the  Use  of  his  Will  for  Life,  Remainder  to  the  Use  of  their  first  and  other  Sons  in 
Tail  General  successively,  with  a  Remainder  to  the  Daughters  of  their  two  Bodies 
to  be  begotten  in  Tail  General ;  and  that  in  the  mean  Time,  till  such  surrender  was 
made,  the  Court  declared  that  the  Copyhold  Land  should  be  held  and  enjoyed  according 
to  these  Uses.  Pasch.  171G,  Nandick  and  yVilkes.  {Gilh.  Eq.  Rep.  114,  S.  C.  under 
the  Name  of  Nandike  and  Wilkes,  in  totidem  verbis.  Note  :  This  Decree  was  on  a 
Bond,  where,  tho'  the  Penalty  seems  to  have  been  the  only  Sanction  intended  for  secur- 
ing the  Performance  of  the  Condition ;  yet  a  specifick  Execution  was  decreed,  and 
in  such  a  Manner  too  as  effectually  to  secure  the  Issue  from  being  defeated  by  making 
them  Purchasers.     Gilb.  114.) 

6.  W.  B.  devised  £300  to  her  Daughter  M.,  to  be  laid  out  by  her  Executri.^ 
in  Lands,  and  settled  to  the  only  Use  of  her  Daughter  M.  and  her  Children ;  and  if 
she  died  without  Issue,  the  Lands  to  be  equally  divided  between  her  Brothers  and 
Sisters  then  living  ;  the  Plaintiff  married  M.  the  Legatee,  and  had  Issue  by  her,  but 
she  and  her  Child  being  both  dead,  and  the  Money  not  laid  out  in  Land,  the  Bill  was, 
that  the  Plaintiff  might  either  have  the  Money  laid  out  in  Lands,  and  settled  on  him 
for  Life,  as  being  Tenant  by  Curtesy,  or  in  heu  of  the  Profits  of  the  Lands  might  have 
the  Interest  of  the  Money  during  his  Life  ;  and  it  was  held  by  the  Court,  that  if  it  had 
been  an  immediate  Devise  of  Land,  M.  the  Daughter  would  have  been  by  the  Words 
in  the  Will  Tenant  in  Tail,  and  consequently  the  Husband  would  have  been  Tenant 
by  the  Curtesy ;  and  in  case  of  a  voluntary  Devise,  the  Court  must  take  it  as  they 
found  it  ;  although  upon  the  like  Words  in  Marriage- Articles  it  might  be  otherwise, 
where  it  appeared  the  Estate  was  intended  to  be  preserved  for  the  Benefit  of  the  Issue  ; 
and  therefore  decreed  the  Money  to  be  considered  as  Lands,  and  the  Plaintiff  to  have 
the  Interest  or  Proceed  thereof  for  his  Life,  as  Tenant  by  the  Curtesy.  Hil.  1705, 
Sweetapple  and  Bindon,  2  Vern.  53G.     (S.  C.  cit.  2  Vern.  585.) 

7.  A.  by  Will  bequeathed  the  Surplus  of  his  Personal  Estate  to  be  laid  out  in  a 
Purchase  of  Lands  to  be  settled  on  B.  his  Nephew  for  Life,  and  after  his  Decease  to  the 
Heirs  Males  of  the  Body  of  the  said  Nephew,  and  to  the  Heirs  Males  of  the  Body  of 
every  such  Heir  Male,  severally  and  successively  one  after  another,  as  they  shall  be 
in  Seniority  of  Age  and  Priority  of  Birth  ;  every  elder  and  the  Heirs  Males  of  his  Body 
to  be  preferred  before  every  younger  ;  and  for  want  of  such  Issue,  to  his  Brother  C, 
the  Plaintiff,  for  his  Life,  cf-c,  in  the  same  Manner,  B.  the  Nephew,  brought  a  Bill  to 
have  an  Execution  of  the  Trust  (but  C.  the  Plaintiff  was  no  Party  to  the  Suit),  and 
had  a  Decree,  that  an  Account  .should  be  taken  of  the  Assets  ;  that  the  Estate  should 
be  laid  out  in  Land,  and  that  to  be  settled  by  the  Approbation  of  a  Master,  according 
to  the  Direction  of  the  Will ;  after  the  Account  was  taken,  B.  petitioned  the  Court, 
suggesting,  that  if  the  Money  should  be  laid  out  in  a  Purchase,  he  was  to  be  made 
Tenant  in  Tail  of  the  Land  by  the  said  Will,  and  might  immediately  bar  it ;  and  there- 
fore prayed,  that  no  Purchase  might  be  made,  and  obtained  an  Order  to  that  Purpose, 


1128  TRUST  AND  TRUSTEES  1  EQ.  CA.  ABE.  395. 

and  liad  the  greatest  Part  of  the  Money  paid  him  ;  but  before  the  Rest  was  paid  died 

without  Issue,  having  first  made  his  Will,  and  subjected  all  his  Real  and  Personal 

Estate  to  the  Payment  of  his  Debts  ;  and  this  Bill  was  brought  by  C.  to  have  an  Account 

of  the  Estate,  and  that  it  might  be  laid  out  in  a  Purchase  for  his  Benefit ;  for  that  B. 

was  not  by  his  Uncle's  Will,  to  have  boon  Tenant  in  Tail,  as  he  alledged,  and  thai  the 

former  Proceedings  were  collusive,  and  he  no  Party  to  them,  and  so  not  bound  by  them. 

It  was  said,  it  is  plain,  from  the  Frame  of  the  Will,  that  the  Testator's  Meaning  was 

that  his  Nephew  B.  should  be  only  Tenant  for  Life,  and  not  have  Power  to  bar  his 

Issue  ;  and  then  a  Court  of  Equity  will  decree  it  to  be  settled  according  to  the  Intent 

of  the  Testator  ;  and  the  Case  of  Leonard  and  Earl  of  Sussex  was  cited,  and  the  common 

Case  of  Marriage-Articles,  where  tho'  they  were  so  worded,  as  that  if  a  Settlement 

were  made  in  the  precise  Words  of  them,  the  Husband  would  be  Tenant  in  Tail,  yet 

this  Court  has  decreed  it  to  be  settled  on  the  Husband  for  Life  only,  and  then  upon  the 

first  and  other  Sons.     On  the  other  Side  it  was  said,  if  the  latter  Words  in  this  Will 

signify  any  thing,  it  is  no  more  [395]  than  what  is  included  in  the  first,  c&  expressio  eorum 

qum  tacil'e  insunt  nihil  operatur ;  that  this  therefore  is  an  equitable  Estate,  and  may 

be  barred  by  Deed,  dx.  Lord  Keeper :  There  having  been  a  Decree  already  in  this 

Case,  it  must  depend  on  what  it  is  at  Law ;  and  I  am  inclined  to  think  the  Judges 

there  may  take  it  to  be  an  Estate  tail ;  if  it  were  res  integra,  I  think  the  Court  had  better 

in  such  Cases  decree  the  Trust  to  be  executed  according  to  the  Letter  (a),  and  let  the 

other  take  what  legal  Advantages  he  can  ;  but  that  lias  gone  too  far  to  be  disturbed 

now  ;  the  Thing  is  done  and  not  open  to  me  ;  and  there  may  be  a  Parity  of  Reason 

between  a  constructive  Tenancy  in  'Jail  and  an  express  one;  and  Parity  of  Reason 

to  have  an  equitable  Tail  bound  by  Decree  (not  by  Deed)  as  a  real  one  by  Recovery 

wliere  Settlements  are  agreed  to  be  made  upon  valuable  Considerations,  this  Court 

will  aid  in  artificial  Words,  and  make  an  artificial  Settlement;   but  I  never  knew 

it  done  for   a   bare  Volunteer;   the  Doubt   in   Shelley's   Case,    1  Co.,   arose  about 

the  Word  Heirs ;   but,  as  1  said  before,  this  mu.st  depend  on  what  it  is  at  Law ; 

therefore  let  a  Case  be  made,  and  I  will  desire  the  Opinion  of  the  Judges  of  the  C.  B. 

upon  it.     Pasch.  1706,  Leggat  and  Shewell.     Note:  Afterwards  three  of  the  Judges 

certified  their  Opinion,  that  B.  the  Nephew  had  but  an  Estate-tail.     (1  Will.  Rep. 

87,  Easier  1706,  S.  C,  by  the  Name  of  Legate  and  Sewell,  says,  Trevor,  Blencow  and 

Dormer,  three  of  the  Judges  of  C.  B.  certified  their  Opinion,  that  B.  the  Nephew,  by 

virtue  of  the  said  Will,  had  an  Estate-tail  vested  in  him  ;  but  Tracy,  J.,  was  of  Opinion, 

that  he  had  only  an  Estate  for  Life.     The  Court  not  satisfied  witli  the  Opinion  of  the 

three  Judges,  directed  that  an  Ejectment  should  be  brought  in  B.  R.,  in  order  to  have 

the  Matter  settled,  but  the  Parties  agreeing,  the  Question  was  not  determined.     Ibid. 

9'2,  yet  in  2  Ves.  695,  Ld.  Ilardwicke  says  that  Ld.  Cowper  held  himself  bound  to  agree 

with  the  three  Judges  and  so  decreed.     Gilb.  Eq.  Rep.  Ul,  S.  C.  but  S.  P.  does  not 

appear,  2  Vern.  551,  S.  C.     But  the  Opinion  of  the  Judges  does  not  appear  though 

they  were  to  be  attended  with  a  Case.     Vide  S.  C.  cit.  ante,  389.) 

(a)  It  is  now  constantly  held  in  Chancery  that  if  Lands  are  vested  in  Trustees  to  the 
Use  of  one  and  the  Heirs  of  his  Body,  with  Remainder  over,  the  Trustees  are  not  to 
convey  a  Fee,  but  an  Estate-tail,  though  he  will  have  Power  to  bar  the  Intail,  when 
the  Conveyance  is  made  to  him,  and  it  would  avoid  Circuity ;  so  if  a  Sum  of  Money 
be  appointed  to  be  laid  out  in  a  Purchase,  and  the  Lands  to  be  settled  in  Tail,  the  Pur- 
chase and  Settlement  shall  be  made  accordingly,  and  not  the  Money  paid  the  Party  (b) ; 
for  the  Remamder-man  has  a  Chance  for  the  Estate,  in  case  the  Tenant  in  Tail  in  Posses- 
sion die  without  Issue  before  any  Recovery  suffered,  which  he  may  omit  through 
Ignorance  or  Forgetfulness,  or  he  may  be  prevented  by  Death  before  he  has  com- 
pleated  it. 

{b)  Yet  in  Coleman's  Case,  Trin.  11  Geo.  2,  where 'A.  left  £1000  to  Trustees  to  pur- 
chase Lands,  to  be  settled  on  B.  in  Tail,  Remainder  to  C.  upon  Petition  his  Honor 
decreed  the  Money  to  B.  before  Purchase  made.     M.S'.  Notes. 

*  8.  Henry  CollingKood,  the  Plaintiff's  Brother,  having  married  Catherine  Morelon, 
the  only  Daughter  and  Heir  at  Law  of  George  Moreton,  in  order  to  pay  off  several 
iJebts  vvhich  were  charged  on  his  own  Estate,  and  likewise  several  Debts  which  were 
charged  on  his  Wife's  Estate,  both  by  her  Father  and  her  two  Brothers,  who  were 
dead,  and  also  by  herself,  by  Lease  and  Release  and  Fine,  in  1709,  Henry  and  his  'Wife 
conveyed  the  W  ife  s  Estate  to  Trustees  and  their  Heirs,  in  Trust  to  sell  and  dispose 
thereof,  and  of  every  or  any  Part  thereof,  for  Payment  of  the  said  Debts,  with  InteVest 
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and  Charges  ;  and  if  any  Money  shall  remain  in  the  Trustees'  Hands,  they  were  to 
pay  it  to  the  said  Henry  and  Catherine  his  Wife,  as  the  [396]  said  Henry  and  Catherine 
shoidd,  hy  any  Writing  duly  executed  before  three  or  more  Witnesses,  direct  or  appoint ; 
the  Trustees  sold  all  the  Lands  except  two  Farms,  and  paid  all  the  Debts  ;  Catherine 
died  in  the  Life-time  of  her  Husband,  leaving  Issue  only  a  Daughter,  who  was  married 
to  the  Defendant;  Henry  GoUingwood,  by  liis  Will  4tli  of  Jan.  1710,  devises  thus: 
I  give  to  my  dear  Brother  George  GoUingwood  (the  Plaintiff)  all  my  Lands  and  IJouscs, 
with  the  Appurtenances  lying  and  being  in  A.  to  the  Use  of  him  and  his  Heirs,  and 
dies,  leaving  no  other  Lands  in  A.  but  the  two  Farms  above-mentioned,  which  were 
his  Wife's,  and  remained  unsold  after  his  Death  ;  the  Defendants  entred  on  these 
two  Farms,  claiming  them  as  the  Inheritance  of  the  Mother,  and  that  from  her  they 
descended  to  the  Defendant  her  Daughter  ;  and  they  insisted,  that  Henry  liad  no 
Power  under  the  Settlement  to  dispose  of  the  unsold  Farms,  but  that  the  same,  or 
the  Trust  thereof,  descended  to  the  Defendant  ;  upon  which  this  Bill  was  brought 
for  a  Discovery  of  the  Settlement  and  Fine,  and  to  have  a  Conveyance  from  the  Trustees. 
And  it  was  insisted  on  for  the  Plaintiff,  that  it  appeared  by  the  Settlement,  that  all 
the  Estate  was  intended  to  sold  ;  in  which  Case  Henry  surviving  would  have  been 
intitled  to  what  was  unsold,  as  he  would  have  been  to  the  Purchase-money,  if  sold, 
and  consequently  had  a  Power  of  disposing  thereof ;  and  that  the  Trustees,  after  the 
Trusts  performed,  stood  seised  in  Trust  for  Henry  and  his  Heirs,  who  had  by  his  Will 
well  devised  the  same  to  the  Plaintiff.  The  Defendants  insisted,  that  the  Rea.son 
of  subjecting  the  whole  Estate  to  be  sold  for  the  Payment  of  Debts,  was,  that  there 
might  be  a  sufficient  Fund  for  that  Purpose,  not  to  empower  the  Trustees  to  sell  the 
whole  for  the  Sake  only  of  turning  it  into  Money  ;  when  it  appeared  that  Part  thereof 
would  be  sufficient  ;  that  they  had  accordingly  done  their  Duty,  in  selling  as  much 
as  was  necessary  ;  and  for  what  remained  unsold,  it  was  a  resulting  Trust  for  the 
Defendant,  the  Heir  at  Law,  and  that  as  it  was  the  Wife's  Inheritance,  it  was  not 
subject  to  the  Husband's  Debts,  but  at  her  Pleasure  ;  and  when  she  has  been  so  kind 
as  to  let  in  them  on  her  own  Estate,  it  woidd  be  unreasonable  to  carry  it  further,  and 
take  away  her  whole  Estate  from  her,  only  to  enable  her  Husband  to  give  it  away, 
and  even  disinherit,  as  he  has  done  in  this  Case,  both  his  own  and  his  Wife's  only 
Daughter  and  Heir  at  Law  ;  and  in  this  Case  there  was  an  Overplus  in  iloney,  even 
of  what  was  actually  sold,  which  the  Husband  gave  away  to  a  Woman  he  had  Children 
by,  and  gave  his  own  Daughter  but  one  Guinea.  But  my  Lord  Chancellor  was  of 
Opinion  for  the  Plaintiff,  and  decreed  a  Conveyance  to  be  made  to  him  by  the  Trustees 
of  the  unsold  Estate,  and  said,  that  the  Trustees  having  Power  to  sell  the  whole,  it  must 
be  considered  in  Equity  as  if  actually  sold  ;  in  which  Case  the  Money  would  have  gone 
to  the  Husband,  and  "so  must  the"  Land  too,  else  it  would  be  in  the  Power  of  the 
Trustees  to  make  it  Land,  or  make  it  Money  at  their  Pleasure,  and  so  to  give  it  to  whom 
they  should  think  fit  ;  but  the  Intention  appearing  to  be,  that  the  Residue  should 
go  to  the  Husband  and  Wife  and  the  Survivor  of  them,  it  must  go  accordingly,  whether 
Land  or  Money.     Pasch.  17'2'7,  Collingicood  and  Wallis. 

*  9.  So  where  A.  having  five  Nieces,  his  Co-heirs  at  Law,  who  had  each  of  them 
several  Children,  devised  a  very  considerable  Estate  to  Trustees  and  their  Heirs,  to 
be  sold,  and  to  put  the  Money  arising  by  such  Sale,  into  five  equal  Parts  and  Shares, 
and  out  of  each  5th  [397]  Pait  or  Share,  to  pay  £1000  a-piece  to  the  several  younger 
Children  of  each  of  his  five  Nieces,  and  the  Residue  of  the  Money  of  each  5th  Part 
to  be  paid  to  sucli  of  his  said  five  Nieces  as  should  be  then  hving ;  and  in  case  of  then- 
Death,  then  their  Shares  to  bo  equally  divided  amongst  their  younger  Children,  which 
should  be  alive  at  the  Time  the  Dividends  were,  or  ought  to  be  made ;  great  Part 
of  this  Estate  was  sold  many  Years  since,  and  the  £1000  a-picce  to  the  several  Children 
of  the  five  Nieces  had  been  paid ;  after  which  the  Nieces  themselves  bcmg  intitlcd 
to  the  Remainder  of  the  Trust-Estate,  chose  not  to  have  it  sold,  but  contmued  to  receive 
the  Rents  and  Profits  thereof  in  five  equal  Shares  for  several  Years  ;  and  they  being 
all  now  dead,  the  eldest  Son  of  each  of  them  claimed  it  as  a  resulting  Trust  for  their 
respective  Mothers,  and  that  from  them  it  descended  to  their  eldest  Sons  as  Heirs  at 
Law  ;  and  the  rather,  for  that  all  the  Purposes,  for  which  tlie  Trust  was  created,  being 
satisfied,  their  Mothers  might  in  their  Life-times  have  compelled  the  Trustees  to  have 
executed  Conveyances  to  them  respectively  of  the  unsold  Estate ;  and  they,  as  their 
Heirs  at  Law,  stood  in  their  Place,  and  had  the  same  Right ;  and  that  otherwise  it 
would  be  in  the  Trustees'  Power,  by  delaying  or  hastening  the  Sale,  to  give  the  Surplus 
C.  I.— 30* 
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to  whom  they  pleased  ;  and  that  it  was  now  two  Years  ago  since  the  Trust  was  created, 
and  vet  great  Part  of  the  Estate  remained  still  unsold.  But  the  Court  directed  the  Rest 
of  tlic  Estate  to  be  sold,  and  the  Money  to  be  divided  among  the  younger  Children 
of  each  Niece,  according  to  the  Will,  as  it  would  have  been  if  the  Nieces  had  died  before 
the  £1000  a-piece  to  their  younger  Children  had  been  paid,  or  before  sufiScient  of  the 
Estate  could  have  been  sold  for  the  raising  thereof  ;  the  Testator  plainly  intending 
that  the  younger  Children  of  each  Niece,  not  their  eldest  Sons,  or  Heirs  at  Law,  should 
stand  in'their Mother's  Place;  and  greatly  blamed  the  Trustees  for  having  so  long 
delayed  the  Sale.    Pasch.  1727,  Davers  and  Folkes.     (S.  C.  2  Eq.  Ca.  Abr.  562.) 

(G)  Trustees,  how  to  account,  and  what  Allowances  to  have. 

1.  The  Defendant  was  Trustee  to  the  Plaintiff  an  Infant,  wlio  received  for  him 
£10  in  Gold  ;  the  Trustee  was  robbed  by  his  own  Servant,  who  lived  with  him  in  the 
House,  of  £200  and  this  £40,  which  last  Sum  was  only  proved  by  his  own  :  yet  my 
Lord  Chancellor  allowed  it  on  Account,  for  he  was  but  to  keep  it  as  his  own.  Hil. 
30  Car.  2  [1679],  Morley  and  Morley,  2  Chan.  Ca.  2. 

2.  A  Trustee  shall  not  be  charged  with  imaginary  Values,  but  only  as  Bailiff,  tho' 
very  supine  Negligence  might  indeed,  in  some  Cases,  charge  a  Trustee  with  more 
than  he  had  received  ;  but  the  Proof  thereof  must  be  very  strong ;  and  it  is  a  Hard- 
ship on  him.  that  he  is  allowed  nothing  for  his  Pains.  Palmer  v.  Jones,  1 
Vern.  144,  and  said,  that  it  was  a  hard  Rule  to  charge  a  Trustee  with  what  he  had 
made,  or  might  have  made  wthout  his  wilful  Default ;  but  the  Reason  was,  because 
the  Court  could  never  yet  find  where  else  to  fix  the  Measure. 

3.  If  a  Trustee  sues  for  the  Trust- Estate,  and  obtains  a  Decree  with  Costs  of  Coui-se, 
and  the  Costs  taxed  him  are  short  of  his  real  Costs  ;  and  tlie  Cestui  que  Trust  exhibits 
a  Bill  for  Account  of  the  Trusf> Estate ;  the  Trustee,  in  his  Disbursements,  shall  be 
allowed  [398]  the  full  and  necessary  Costs,  and  shall  not  be  concluded  bv  the  Costs 
taxed.     Hil.  24  Car.  2  [1G73],  Amand  and  Bradbourne,  2  Chan.  Ca.  138. ' 

4.  If  two  Estates  are  conveyed  to  a  Trustee  for  Payment  of  several  and  distinct 
Debts,  and  the  Heir  at  Law  brings  a  Bill  for  an  Account,  and  afterwards  prays  that 
the  Bill  may  be  dismissed  as  to  one  of  the  Estates,  yet  an  Account  shall  be  taken  of 
both  Estates.  Vide  Purefoy  v.  Purefoy,  1  Vern.  28,  29.  (S.  C.  hut  not  S.  P.  ante 
[1  Eq.  Ca.  Abr.],  138.) 

5.  A.  devised  £100  a-piecc  to  four  Children,  payable  at  Twenty-one,  or  Marriage, 
with  Maintenance  not  exceeding  the  Inter&st  in  the  mean  Time ;  B.  was  appointed 
Trustee  of  a  Trust-Estate,  to  raise  and  pay  the  Legacies  as  aforesaid  ;  and  he  paid  £20 
in  placing  out  one  of  the  Children  Apprentice,  who  died  before  his  Age  of  Twenty- 
one  Years  ;  and  the  Court  held  that  the  £20  was  laid  out  and  that  the  Trustee  should 
be  allowed  it.    Franklin  v.  Green,  2  Vern.  137. 

6.  But  if  a  Trustee  for  the  Payment  of  Children's  Portions  pays  one  of  them  his 
full  Share,  and  the  Trust-Estate  decays,  he  shall  not  be  allowed  such  Payment,  [Tilsly 
V.  Throckmorton]  2  Chan.  Ca.  132,  per  Lord  Keeper  ;  and  it  was  urged,  that  though 
tiie  Appointment  was  to  pay  one  in  the  first  Place,  dx.,  yet  it  would  not  be  good,  as 
it  did  not  denote  Preference  in  the  Quantity  of  the  Sum  to  be  paid ;  but  my  Lord 
Keeper  was  of  another  Opinion  as  to  this  Point ;  but  it  was  clearly  agreed,  that  a 
specifick  Legatee  may  be  paid  in  the  first  Place ;  but  for  this  vide  Title  Leqacy  \\ 
Eq.  Ca.  Abr.  294]. 

7.  Although  an  Executor  or  Trustee  is  not  impowered  or  directed  to  place  out 
Money  at  Interest ;  yet  if  he  makes  Interest,  he  shall  be  accountable  for  it.  Pasch. 
1706,  Lee  and  Lee,  2  Vern.  584,  decreed  accordingly. 

*  8.  But  afterwards  a  Difference  was  taken  by  my  Lord  Macclesfield,  viz.  that, 
if  an  Executor  or  Trustee  of  Money,  places  it  out  in  the  Funds,  or  on  other  Security, 
whereby  he  gains  considerably,  he  shall  have  the  whole  Benefit  thereof  to  himself, 
m  respect  of  the  Hazard  he  run  of  being  a  considerable  Loser  thereby,  which  he  must 
have  borne ;  but  if  such  Trustee  or  Executor  were  an  insolvent  Person  at  the  Time 
of  placing  out  such  Trust^money,  there  the  Cestui  que  Trust  shall  have  the  whole  Benefit 
gamed  thereby,  as  he  only  could  have  borne  the  Loss  thereof,  if  any  had  happened, 
the  Trustee  or  Executor,  by  reason  of  his  Insolvency,  being  incapable  thereof,  and  con- 
sequently running  no  Hazard  at  all.  Mich.  1719,  Brom field  and  Wiitherly.  (S.  C. 
ante  [1  Eq.  Ca.  Abr.],  239 ;  Prec.  in  Chan.  505.) 
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(H)  How  FAR  Trustees  are  answerable  for  each  other. 

1.  If  two  Trustees  for  the  Sale  of  a  Trust-Estate  join  in  a  Conveyance  of  it  to  a 
Purchaser,  and  each  of  them  receives  £1000,  and  they  likewise  join  in  Receipts  for  the 
Consideration-money,  though  afterwards  one  of  them  becomes  insolvent,  yet  the 
other  is  not  liable  to  the  Money  received  by  him ;  for  their  joining  (\vithout  which 
the  Estate  could  not  be  sold)  was  absolutely  necessary.  [Townley  v.  Challoner,]  Cro. 
Car.  312.  (See  the  Case  of  Churchill  and  Hobson,  p.  247,  pi.  2;  1  Salk.  318,  S.  C. 
and  P. ;  2  Vern.  504,  515,  Fellowes  and  Mitchell  and  Owen,  S.  P.  and  1  Vfill.  Rev.  81, 
S.  C.  and  P.) 

[399]  2.  But  if  two  Executors  join  in  the  Sale  of  the  Goods,  Ac,  of  tlie  Testator, 
they  shall  be  both  chargeable,  though  one  of  them  only  received  the  Money,  for  there 
was  no  Necessity  for  their  joining.  Murrell  v.  Cox,  2  Vern.  570.  [Churchill  v.  Hobson] 
1  Salk.  318.     (S.  C.  ante  [1  Eq.  Ca.  Abr.J,  247.) 


CAP.  LIV. 
Waste. 

(A)  Waste,  in  what  Cases  restrained  in  Equity. 

1.  If  there  be  Lessee  for  Life,  Remainder  for  Life,  the  Reversion  or  Remainder 
in  Fee,  and  the  Lessee  in  Possession  wastes  the  Lands,  though  he  is  not  punishable 
for  Waste  by  the  Common  Law ;  yet  he  shall  be  restrained  in  Chancery,  for  this  is 
a  particular  Mischief.  1  Roll.  Abr.  377;  Moor,  554,  S.  P.  Tracy  w.  Tracy,  1  Vern. 
23,  S.  P. 

(That  such  Lessee  is  not  punishable  by  the  Common  Law,  during  the  Continuance 
of  the  Remainder,  though  after  its  Determination  he  is.  Vide  Co.  Lit.  54 ;  2  Inst. 
301 ;  5  Rep.  76.) 

2.  But  if  such  Lessee  has  in  liis  Lease  an  express  Clause  of  without  Impeachment 
of  Waste,  he  shall  not  be  injoined  in  Equity.     Tracy  v.  Tracy  1  Vern.  23. 

(Although  a  Court  of  Equity  will  not  assist  a  Forfeiture,  yet  the  Tenant  in  Posses- 
sion shall  be  restrained  in  Equity  from  committing  Waste  in  all  Cases,  in  which  Waste 
is  punishable  by  Law  ;  and  for  this  Purpose  an  Injunction  will  be  granted  before  the 
Bill  is  filed ;  also  an  Injunction  will  be  granted  to  stay  Waste  in  Behalf  of  an  Infant 
in  Venire  sa  mere ;  Equity  will  likewise,  in  some  particular  Cases,  restrain  the  Tenant 
from  committing  Waste,  where  it  is  dispunishable  by  Law,  either  by  the  Nature  of  his 
Estate,  or  by  express  Grant  of  without  Impeachment  of  Waste  ;  but  where  by  the 
Agreement  of  the  Parties  the  Lease  is  made  without  Impeachment  of  Waste,  Equity 
will  not  restrain  the  Lessee  from  cutting  Timber,  Plowing,  opening  Mines,  dc,  though 
such  Lessee  shall  be  restrained  from  pulling  down  Houses,  defacing  Seats,  dx.  Hard. 
96 ;  1  Chan.  Rep.  13,  14,  106,  116 ;  2  Vern.  392,  711 ;  1  Salk.  161 ;  2  Chan.  Ca.  32  ; 
2  Chan.  Rep.  94.) 

3.  A.  on  the  Marriage  of  his  eldest  Son,  in  consideration  of  £10,000  Portion,  settled 
(inter  alia)  Raby  Castle  on  himself  for  Life,  without  Impeachment  of  Waste,  Re- 
mainder to  his  Son  for  Life,  and  to  his  first  and  other  Sons  in  Tail  iLile ;  afterwards, 
having  taken  some  displeasure  against  his  Son,  he  got  200  Workmen  together,  and  of 
a  sudden  stript  the  Castle  of  the  Lead,  Iron,  Gla.ss.  Doors,  and  Boards,  dr.,  to  the  Value 
of  £3000.  And  the  Court,  on  the  Son's  filing  his  Bill,  granted  an  Injunction  to  stay 
committing  of  Waste  in  pulling  down  the  Castle,  and  upon  hearing  the  Cause  decreed 
not  only  the  Injunction  to  continue,  but  that  the  Castle  should  be  repaired,  and  put 
in  the  same  Condition  it  was  in  ;  and  for  that  Purpose  a  Commission  was  to  Issue 
to  ascertain  what  ought  [400]  to  be  repaired,  and  a  Master  to  see  it  done  at  the  Cliarge 
and  Expence  of  the  Father,  and  the  Son  to  have  his  Costs.  Hil.  1716,  Vane  and 
Lord  Bernard,  2  Vern.  738 ;  1  Salk.  161,  S.  C.  (S.  C.  Gilb.  Eq.  Rep.  127 ;  Free  in  Chan. 
454  ;  2  Eq.  Ca.  Abr.  244.) 

*  4.  If  A.  is  Tenant  for  Life,  Remainder  to  B.  for  Life,  Remainder  to  the  first 
and  other  Sons  of  B.  in  Tail  Male,  Remainder  to  B.  in  Tail,  dr.,  and  B.  (before  the  Birth 
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of  any  Son)  brings  a  Bill  against  A.  to  stay  Waste,  and  A.  demurs  to  this  Bill,  because 
the  Plaintiff  Iiad  no  Itiglit  to  the  Trees,  and  none  that  had  the  Inheritance  was  Party  ; 
vet  tiie  Demurrer  willbe  overruled,  because  Waste  is  to  the  Damage  of  the  PubHck, 
and  B.  is  to  take  Care  of  the  Tnlieritanee  for  his  Children,  if  lie  has  any.  and  has  a  par- 
ticular Interest  himself,  in  case  he  comes  to  the  Estate.  Trin.  1700,  I>iri/n!l  .uid 
Champness. 

*  0.  On  a  Motion  for  an  Injunction  to  stay  a  Jointress,  Tenant  in  Tail  after  Possi- 
bility, dc,  from  committing  Waste  ;  it  was  urged,  that  she  being  a  Jointress  within 
the  11th  of  H.  7,  ought  in  P]quity  to  be  restrained  from  cutting  Timber,  that  being 
Part  of  the  Inheritance,  which  by  the  Statute  she  is  restrained  from  aliening  ;  and 
the  Court  granted  an  Injunction  against  wilful  Waste  in  the  Scite  of  the  House,  and 
p\dling  down  Houses.     Ilil.  1701,  Cooke  and  Whaley. 

*  0.  But  where  a  Jointress,  who  had  a  Covenant  that  her  Jointure  should  l)e  of 
such  a  yearly  Value,  wliich  fell  short,  tho'  her  Estate  was  not  without  Impeachment 
of  Waste  ;  yet  the  Court  would  not  prohibit  her  committing  Waste,  so  far  as  to  make 
up  the  Defect  of  her  Jointure.  Mich.  1G98,  Carew  and  C'areiv.  (S.  C.  ante  [1  Eq.  Ca. 
Abr.],  2"21.)  But  if  an  Action  of  Waste  be  brought  against  her,  if  Chancery  will 
injoin  the  Action,  Q. 

7.  A.  devised  Lands,  on  which  Timber  was  growing,  to  his  Wife  for  Life,  Remainder 
to  B.  in  Fee,  paying  several  Legacies  within  a  limited  Time,  and  in  default  of  Payment, 
the  Remainder  to  6'.  he  paying  the  Legacies ;  and  on  a  Bill  brought  by  B.  the  Court 
gave  him  Leave  to  cut  Timber  for  tlie  Payment  of  the  Legacies,  tho'  it  was  opposed 
by  the  Tenant  for  Life,  and  the  Devisee  over,  he  making  Satisfaction  to  the  Widow  for 
breaking  the  (iround  by  Carriage,  Waste,  dc.  Trin.  1G90,  Claxton  and  Claxlon,  2 
Vern.  152.     [Free,  in  Chan.  15,  S.  C,  says  the  Court  witliout  difficulty  decreed  it.) 

8.  So  where  a  Man  created  a  Term  for  500  Years,  in  trust  for  himself  and  his  Wife 
for  Life,  Remainder  to  Trustees  for  Payment  of  Debts  and  Annuities  ;  and  by  Will 
devised  the  Reversion  thereof  to  A.  for  Life,  without  Impeachment  of  Waste,  Re- 
mainder to  his  first  and  other  Sons  in  Tail  Male,  with  Remainder  over;  A.  being  in 
Want,  the  Court  gave  him  Leave  to  cut  down  Timber  to  the  Value  of  £500,  tho'  the 
Debts  and  Annuities  were  not  paid  ;  the  Trustees  having  no  Power  to  sell  the  Timber, 
I  he  Debts  being  like  to  have  a  long  Continuance,  and  there  being  a  great  Deal  of  decaying 
Timber  on  tlie  Estate.  Uil.  1G90,  Aspimrall  and  Leigh,  2  Vern.  218.  {Vide  Jesus 
College  v.  Bloom,  ante  [\  Eq.  Ca.  Abr.],  75.) 


[401]  CAP.  LV. 
Wills  and  Testaments. 


(A)  Wliat  shall  be  established  in  Equity  as  a  good  Will  of  a  Real  Estate  ;  and  here  of 

the  Circumstances  requisite  by  tlie  32  H.  8,  cap.  1,  and  the  2'J  (::ar.  2,  cap.  3. 

(B)  Of  Testaments  and  Nuncupative  Wills. 

(C)  Fraud  in  obtaining  a  Will,  where  examinable. 

(D)  What  will  amount  to  a  Republication,  and  where  a  Republication  will  make  the 

Devise  gotxi. 

(E)  Of  Revocations  in  Equity. 

(A)  What  shall  be  istablisiied  in  Equity  as  a  good  Will  of  a  Real  Estate  ; 

AND   HERE  OF  THE   CIRCUMSTANCES    REQUISITE   BY  THE    32    H.    8,  CAP.  1,  AND  THE 

29  Car.  2,  cap.  3. 

1.  By  the  Conunon  Law,  no  Lands  or  Tenements  (except  by  particular  Custom) 
were  devisable  by  any  last  Will  or  Testament,  neither  could  they  be  transferred  from 
one  to  another,  but  by  solemn  Livery  of  Seisin,  Matter  of  Record  or  sufficient  Writing. 
Co.  Lit.  1 1 1  b  Because  it  was  presumed,  that  the  Testatoi-,  would  do  that  in  Extremis, 
that  he  would  not  do  m  his  Health  ;  that  it  proceeded  from  the  Distemper  of  his  Mind, 
by  tlie  Anguish  of  his  Disease,  or  by  sinister  Persuasion,  to  which  in  his  Sickness  he 
was  more  subject.     1  liol.  Abr.  008. 
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(The  true  Reason  seems  to  be  from  tlie  Nature  of  the  feudal  Tenure,  and  the  Relation 
that  was  first  established  betwixt  the  Lord  and  his  Tenant.  For  tho'  Donations,  after 
Length  of  Time,  were  made  to  the  Tenant  and  his  Heirs,  or  the  Heirs  Males  or  Females 
of  his  Body,  under  certain  Duties  and  Services  expressly  reserved,  or  which  the  Law 
created  ;  and  tho'  the  Word  Heirs,  dx.,  be  Words  of  Limitation,  and  appi-opriated  to 
measure  out  the  Length  or  Continuance  of  the  Estate  ;  yet  they  were  always  under- 
stood the  Heirs  of  the  present  Tenant,  who  being  liable  to  the  same  .Services  when  they 
came  into  the  Tenancy,  the  Lord  was  to  have  the  Tuition  and  Education  of  such  Heirs, 
in  case  they  happened,  by  reason  of  their  Minority,  to  be  incapable  of  performing  the 
Services,  that  so  he  might,  by  his  Care  and  Discipline,  secure  to  himself  Tenants  always 
capable  thereof,  either  in  tlieir  own  Persons,  if  they  happened  to  be  Males,  or  by  proper 
Marriages  with  his  Tenants,  if  they  proved  to  be  Females  ;  and  therefore  by  no  Act 
of  the  Tenant's  could  he  dispose  of  the  Feud,  so  as  to  defeat  the  Lord  of  the  Advantages 
of  his  Seigniory  ;  and  hence  it  was,  that  a  Tenant  could  not  devise  it,  even  to  his  own 
Heir,  so  as  to  make  him  a  Purchaser  thereof  ;  for  then  he  coming  in,  not  by  the 
Donation  of  the  Lord,  but  by  the  Disposition  of  the  Tenant,  tho'  he  remained  liable 
to  the  naked  Services  ;  yet  the  Lord  lust  the  Advantages  of  Wardship,  Mari'iage,  dx., 
which  were  annexed  onl}'  to  those  who  came  in  upon  the  Terms  of  his  own  Donation 
by  Descent.) 

[402]  2.  But  the  Statute  32  H.  8,  cap.  1,  (a)  enacts,  That  every  Person  having 
Manors,  Lands,  cfc.  (b),  shall  have  Power  to  give,  dispose,  will,  and  devise  (c)  by  Will  in 
Writing  (d),  or  otherwise,  by  Act  executed  in  his  Life-time,  all  his  said  Manors,  dtc,  any 
Law,  Statute,  dx.,  to  the  contrary  notwithstanding,  dc. 

(a)  There  have  been  several  Resolutions  concerning  Wills  made  pursuant  to  thi.s 
Statute,  since  the  making  thereof ;  but  as  the  Statute  29  Car.  2,  is  now  the  proper 
Pattern  to  follow,  having  altered  the  Forms,  by  requiring  more  Ceremony,  and  greater 
Exactness,  it  will  be  sufficient  barely  to  mention  some  of  the  Cases  on  this,  (h)  That 
the  Lands  must  be  sua,  and  therefore  Lands  purchased  after  the  Will  is  made,  will  not 
pass,  vide  Plow.  Mi,  Title  Devise,  Letter  (B).  (c)  A  Devise  of  an  Authority  to  Executors 
to  sell,  is  within  the  Act.  Moor,  341 ;  Cro.  Jac.  345.  {d)  A  Man  beyond  Sea  wrote  a 
Letter,  in  which  he  declared  his  Will  to  be,  that  liis  Land  should  go  in  such  Manner  ; 
and  adjudged  a  good  Will.  Moor,  177,  pi.  314.  So  if  a  Man  had  ordered  one  to  make 
his  Will,  and  thereby  to  devise  White-acre  to  A.  and  his  Heirs,  and  Black-acre  to  C. 
and  his  Heirs,  and  he  had  written  the  Devise  to  A.,  but  before  the  Devise  to  C.  was 
written,  the  Devisor  had  died  ;  yet  as  to  A.  this  had  been  a  good  Devise.  3  Co.  31  b. 
So  a  Will  was  held  good,  where  a  Lawyer  took  only  short  Notes,  with  Design  to  reduce 
it  into  Form,  wliich  he  afterwards  did  ;  but  the  Devisor  died  before  it  was  read  to 
him.  1  And.  34 ;  Kelw.  209 ;  Dyer,  72 ;  1  Broicn,  44.  A  Will  wrote  without  the 
Appointment  of  the  Testator,  if  read  to  him,  and  approved  by  him,  good  :  Signing 
and  sealing  was  not  necessary.  Vide  Cro.  FAiz.  100;  N.  Dyer,  712  a;  March,  206; 
2  Leon.  35;   1  Sid.  315. 

3.  An  Uncle  having  devised  his  Estate  from  his  Nephew  and  Heir  at  Law,  a  younger 
Brother  of  the  Heir  at  Law,  at  the  Uncle's  Funeral,  snatched  the  Will  out  of  the  Hands 
of  the  Executor,  and  tore  it  in  many  small  Pieces  ;  but  most  of  them,  and  particularly 
such  Part  wherein  was  the  Devise  of  the  Land,  were  picked  up  and  stitched  together 
again  ;  and  on  a  Bill  to  have  the  Will  established,  it  was  decreed,  that  the  Devisee  should 
hold  against  the  Heir,  and  he  to  convey  to  him,  altho'  there  was  no  direct  Proof  made, 
that  the  Heir  directed  the  tearing  of  the  Will.  Mich.  1702,  Haines  and  Haines,  2 
Vern.  441. 

(A  Will  tho'  gnawn  to  Pieces  by  Rats  in  the  Life  of  the  Devisor,  if  by  jounng  tho 
Pieces  together  the  Contents  can  be  known,  will  be  good  ;  so  if  a  Will  continues  in 
Writing  at  the  Death  of  the  Devisor,  tho'  gnawn,  burnt  or  lost  after,  it  shall  stand  good. 
Allen,  2,  55.  A  Writing  in  Form  of  an  Indenture,  and  sealed  and  dehvered,  if  proved 
to  be  intended  a  Will,  shall  be  good  as  such.     1  Chan.  Ca.  248;  1  Mod.  117.) 

4.  A.  by  Will  in  Writing,  attested  by  three  Witnesses,  devised  a  Copyhold  Estate 
to  his  Wife  ;  afterwards  the  Testator,  on  the  Day  of  his  Death,  directed  his  Nephew 
to  obliterate'some  Devises,  but  nothing  as  to  the  Copyhold  devised  to  his  Wife,  and  then 
caused  a  Memorandum  to  be  written,  that  he  had  examined,  perused  and  approved 
of  the  Will  as  so  obliterated  and  altered  by  his  Nephew,  in  his  Presence,  but  did  not 
republish  it  in  the  Presence  of  three  Witnesses,  but  directed  his  Nephew  to  have  it 
written  out  fair  ;  but  before  it  was  brought  back,  he  became  delirious  ;  and  this  was 
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held  a  good  Will  as  to  tlie  Copyhold.    Fasch.  1705,  Burkitl  and  Burkitt,  2  Fern. 

498. 

(By  the  29  Car.  2,  cap.  3,  it  is  enacted,  that  all  Devises  of  Lands  or  Tenements 
devisable  by  the  Statute  of  Wills,  or  any  Custom,  shall  be  in  Writing,  and  signed  by 
the  Partv  "devising,  or  some  other  in  his  Presence,  by  his  Direction,  and  shall  be 
attested  and  subscribed  in  his  Presence,  by  three  or  more  credible  Witnesses,  or  else 

shall  be  void.) 

5.  If  a  W'ill  is  attested  by  three  Witnesses,  who  severally  signed  their  Names,  not 
beinf  present  together;  yet  each  signing  being  in  the  Presence  of  the  Testator,  makes 
it  a  good  Will  within  the  Statute.     [Anon.]  2  C'Aan.  Ca.  109. 

G.  But  if  a  Man  subscribes  and  publishes  his  Will  in  the  Presence  of  two  Witnesses, 
and  they  subscribe  it  in  his  Presence,  and  after  makes  [403]  a  Codicil  in  Writing,  reciting 
that  he  had  made  a  former  Will,  and  confirmed  the  same  (except  what  was  excepted 
bv  the  Codicil)  and  declares,  that  the  Codicil  should  be  taken  as  Part  of  his  Will,  and 
publishes  it  in  the  Presence  of  one  of  the  same  and  another  Witness  ;  this  is  not  a  good 
Will,  for  there  were  not  three  subscribing  Witnesses  in  the  Presence  of  the  Testator  ; 
and  one  of  the  Witnesses  to  the  Codicil  never  saw  the  Will.  Lea  and  Lib,  3  Mod.  262, 
adjudged,  though  objected,  the  Will  and  Codicil  made  but  one  Will,  and  the  Circum- 
stance of  three  Witnesses  wanting  to  complete  the  Will,  was  perfected  by  the  Codicil. 
(S.  C.  1  Show.  68,  88;  3  Salk.  395;  Comb.  174;  Carth.  35;  Gilb.  Eq.  Rep.  263; 
Holt,  742.) 

7.  So  if  a  Man  makes  a  Will  in  several  Pieces  of  Paper,  and  there  are  three  Witnesses 
to  the  last  Paper,  and  none  of  them  ever  saw  the  first ;  this  is  not  a  good  W'ill.  3  3Iod. 
263,  ])er  Curiam.  A  \\  ill  void  for  want  of  Witnesses  will  not  operate  as  an  Appoint- 
ment to  a  Charity.     Vide  [Att.-Gen.  v.  Barnes]  2  Vern.  597,  598,  and  Title  Charity. 

8.  The  Testator  desired  the  Witnesses  to  go  into  another  Room  seven  Yards  distant 
to  attest  liis  Will,  in  which  there  was  a  Window  broken,  thro'  which  the  Testator  might 
see  them  ;  and  it  was  held,  that  tliis  Will  was  according  to  the  Statute  of  Frauds  ; 
for  tho'  the  Statute  requires  attesting  in  liis  Presence,  to  prevent  obtruding  another 
Will  in  the  Place  of  the  true  one  ;  yet  it  is  enough  if  the  Testator  might  see  ;  it  is  not 
necessary  that  he  should  actually  see  them  signing ;  for  at  that  Rate,  if  a  Man  should 
but  turn  liis  Back,  or  look  otT,  it  would  vitiate  the  W'ill  ;  and  here  the  signing  was  in 
the  View  of  the  Testator  ;  he  might  have  seen  it,  and  that  is  enough  ;  so  if  the  Testator, 
being  sick,  should  be  in  Bed  and  the  Curtain  drawn.  Fasch.  3  Jac.  2  [1687],  Shires 
and  Glascock,  2  Salk.  688,  adjudged  in  C.  B.  on  a  feigned  Issue.     (S.  C.  Carth.  81.) 

9.  If  the  Testator  writes  the  Will  with  his  own  Hand,  tho'  he  does  not  subscribe 
his  Name,  but  seals  and  publishes  it,  and  three  Witnesses  subscribe  their  Names  in  his 
Presence,  it  is  a  good  Will ;  for  his  Name  being  written  in  the  W^ill,  it  is  a  sufficient 
signing  ;  and  the  Statute  does  not  direct,  whetlier  it  shall  be  at  the  Top,  Bottom,  dc. 
Leviaijne  and  Stanley,  3  Lev.  1,  adjudged  per  totam  Curiam,  and  by  three  Judges  against 
one,  the  sealing  is  a  signing  within  the  Act.  And  note  :  It  is  not  said  in  the  Act,  that 
the  signing  shall  be  in  the  Presence  of  the  three  Witnesses  at  the  same  Time.  3  Mod. 
219. 

(B)  Of  Testaments  and  Nuncupative  Wills. 

*  \.  A.  being  very  ill,  desired  B.  to  make  her  Will,  who  wrote  down  only  Names 
and  initial  Letters  to  this  Effect,  viz.  To  Tho.  West  £200,  to  Jo.  Dav.  £100,  to  Reb.  Cro. 
£50,  to  Sis.  to  Self  £10,  and  so  to  several  other  Persons  in  like  Manner,  to  above  £400, 
wliich  being  more  than  her  Estate,  B.  made  an  Alteration  in  a  second  Column,  by  sub- 
stracting  Part  of  the  Sums  from  some  of  the  Legatees,  as  set  down  in  the  second  Column, 
and  then  told  A.  the  Sense  of  the  proposed  Devises ;  there  were  two  Persons  in  the 
Room  that  did  not  hear  any  Tiling  that  passed  between  A.  and  B.,  but  only  heard  the 
Testatrix  at  last  pronounce,  that  all  was  well ;  B.  went  to  a  Scrivener  to  have  the 
Devises  drawn  out  at  Length  and  in  Form,  and  before  she  returned  the  Testatrix  died  ; 
the  Judge  be-[404]-Iow  pronounced  for  this  W'ill  ;  but  upon  an  Appeal  to  the  Delegates 
it  was  reversed  ;  and  in  this  Case  it  was  agreed,  that  if  the  Will  had  been  written  in 
Words  at  Length,  so  as  they  had  carried  a  Sense  and  Meaning  in  themselves,  it  had 
been  a  good  Will ;  for  that  there  was  one  Witness  that  wrote  it,  and  two  that  heard 
the  Testatrix  pronounce,  that  it  was  well  ;  which  would  have  been  intended  to  have 
amounted  to  a  second  Witness,  in  regard  it  appeared  on  all  Hands,  by  several  Witnesses, 
that  the  Testatrix  did  then  seriously  dispose  herself  to  making  her'Will  ;  and  for  that 
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was  quoted  the  Case  of  one  Pepper,  where  a  Person  disposed  herself  to  make  her  Will, 
and  dictated  it  to  a  Person,  who  wrote  it  down  ;  and  another,  not  called  in  as  a  Witness, 
lay  belxind  the  hangings  out  of  Curiosity,  and  yet  such  Will  was  allowed  to  be  good, 
being  proved  by  these  two  Witnesses  ;  but  they  distinguished  this  Case,  because  the 
Will  was  not  substantive,  but  was  to  take  its  Sense  from  the  Interpretation  of  the 
Witness,  and  so  there  would  be  Innuendo  upon  Innuendo ;  which  made  it  purely  a 
Nuncupative  Will ;  and  as  such,  not  being  attested  by  the  Number  of  Witnesses  appointed 
by  the  Statute  of  Frauds  and  Perjuries,  the  Will  and  Legacies  were  void.  26  Feb.  1710, 
Davis  and  Ulocester,  before  the  Delegates. 

(By  the  29  Gar.  2,  cap.  5,  it  is  enacted,  that  no  Nuncupative  Will  shall  be  good, 
when  the  Estate  bequeathed  exceeds  the  Value  of  £30  that  is  not  proved  by  tlie  Oath 
of  three  Witnesses  that  were  present  at  the  making  thereof,  nor  unless  the  Testator 
bid  the  Persons  present,  or  some  of  them,  bear  Witness,  that  such  was  his  Will,  or  to 
that  Effect ;  nor  unless  made  in  the  last  Sickness  of  the  Deceased,  and  in  his  Dwelling- 
liouse,  or  where  he  had  been  resident  ten  Days,  or  more,  before  the  making  of  the  Will ; 
except  where  surprized  and  taken  sick  from  home,  and  died  before  his  Keturn  ;  and 
by  the  same  Act,  after  six  Months  passed  after  speaking  the  pretended  testamentary 
Words,  no  Testimony  shall  be  admitted  to  prove  any  Nuncupative  Will,  unless  the 
Testimony  or  Substance  thereof  was  committed  to  Writing  within  six  Days  after  the 
making  of  the  said  Will. — And  by  the  same  Act,  no  Probate  of  any  Nuncupative 
Will  shall  pass  the  Seal  of  any  Court,  till  fourteen  Days  after  the  Testator's  Death, 
nor  shall  be  proved  till  Process  have  issued  to  call  in  the  Widow  or  next  of  Kin  to  contest 
it,  if  they  will  ;  provided  Soldiers  in  actual  Service,  and  Mariners  at  Sea,  may  dispose 
of  their  Personal  Estate,  as  they  might  before  the  Act.) 

2.  Dr.  Shallmer,  by  Will  in  Writing,  gave  £200  to  the  Parish  of  St.  Clement's  Danes, 
and  after,  Prew  the  Reader,  coming  to  pray  with  him,  his  Wife  put  him  in  Mind,  to  give 
£200  more  towards  the  Charges  of  building  their  Church,  at  wliich,  tho'  Dr.  Shallmer 
was  at  first  disturbed,  yet  after  said  lie  would  give  it,  and  bid  Prew  take  Notice  of  it ; 
and  the  next  Day  bid  Prew  remember  of  what  he  had  said  to  liim  the  Day  before,  and 
dies  that  Day  ;  within  three  or  four  Days  after,  the  Doctor's  Wife  puts  down  a  Memor- 
andum in  Writing  of  the  said  Devise,  and  so  did  her  Maid  ;  Prew  died  about  a  Month 
after,  and  amongst  his  Papers  was  found  a  Memorandum  of  his  own  Writing,  dated 
three  Weeks  after  the  Doctor's  Death,  of  what  the  Doctor  said  to  liim  about  the  £200, 
and  purporting  that  he  had  put  in  Writing  the  same  Day  it  was  spoken  ;  but  that 
Writing  wliich  was  mentioned  to  be  made  the  same  Day  it  was  spoken,  did  not  appear, 
and  these  three  Memorandums  did  not  expressly  agree  ;  about  a  Year  after,  on  Applica- 
tion by  the  Parish  to  the  Commissioners  of  Charitable  Uses,  and  producing  these 
Memorandums,  and  Proof  by  Mrs.  Shallmer  and  her  Maid,  they  decreed  the  £200.  But 
on  Exceptions  taken  by  tlieExecutors,  the  Decree  was  discharged  of  tliis  £200,  and  my 
Lord  Chancellor  held  it  not  good,  because  it  was  not  proved  by  the  Oath  of  three  Wit- 
nesses ;  for  tho'  Mrs.  Shallmer  and  her  Maid  had  made  Proof,  yet  Prev:  was  dead  ; 
and  the  Statute  in  that  Branch  requires  not  only  three  to  be  present,  but  that  the 
Proof  shall  be  by  the  Oath  of  three  Witnesses.  Trin.  1704,  Philips  and  the  Parish  of 
St.  Clement's  Danes. 

[405]  3.  A  Daughter  deposits  £180  in  the  Hands  of  her  Mother  (the  Defendant),  and 
afterwards  makes  her  Will  in  Writing,  and  thereby  de\-ises  several  Legacies,  and  makes 
her  :M other  Executrix,  but  takes  no  Manner  of  Notice  of  this  £180,  afterwards,  by  Word 
of  Mouth,  she  desires  her  Mother  to  give  tliis  £180  to  the  Plaintifi,  if  she  thought  fit, 
and  then  soon  after  died  ;  the  Mother  proved  the  Will,  and  this  Bill  was  brought  against 
her,  to  have  the  £180  paid.  The  Mother,  by  her  Answer,  admits  she  had  such  a  Sum 
in  her  Hands  ;  that  her  Daughter  did  make  such  a  Request  to  her,  but  that  she  left 
it  to  her  Election,  whether  she  would  give  it  to  the  Plaintiflf,  or  not,  by  the  very  Form 
of  the  Devise  ;  and  insisted,  that  she  did  not  think  fit  to  give  it  to  thePlaintift.  And 
in  tliis  Case  it  was  agreed,  that  this  was  not  good  as  a  Nuncupative  Will,  being  above 
£30,  and  not  reduced  into  Writing  within  six  Days  after  the  speaking,  as  the  Statute 
requires.  2dlij,  That  if  the  Defendant  had  insisted  on  the  Statute  of  Frauds  and  Per- 
juries, the  Court  could  not  have  relieved  the  Plaintiff,  as  upon  a  Trust ;  but  in  this  Case 
the  Defendant  ha\-ing  by  Answer  confessed  the  Trust,  there  was  no  Danger  of  Perjury, 
from  Variety  of  Proof,  which  was  the  Mischief  the  Statute  intended  to  provide  against  ; 
and  therefore  the  Court  took  it  to  be  in  Nature  of  a  Trust,  and  decreed  for  the  Plaintif!  : 
for  the  Defendant  expressly  swore  she  did  not  tliink  fit  to  give  it  to  the  Plaintiff,  and 
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that  the  Testator  had  left  her  at  Liberty.  But  this  Decree  teas  against  tlw  Opinion  of 
several  at  the  Bar,  ulw  thought  it  too  hard  on  tlie  Election  left  in  the  Mother  ;  but  the 
Court  priucipallv  relied  on  the  Case  of  Kingsman  and  Kingsman,  wliere  a  Man  dei-ised 
away  an  Estate  of  £2000  jxr  Ann.  and  upwards,  from  liis  Son  and  Heir,  to  a  Bargeman, 
and  by  his  Will  devised  £20  jier  Ann.  to  his  Son.  with  this  Clause,  that  if  he  behaved 
himself  well,  and  gave  no  Trouble  or  JJisturbanee  concerning  his  Will,  he  might  make 
it  up  £80  if  he  thought  fit ;  and  the  Court  decreed  the  £80  per  Ann.  to  the  Son.  Pasch. 
1718,  Jones  and  .Xal'bs.  But  note  :  The  £80  per  Ann.  in  the  Case  of  Kingsman  and 
Kingsman,  seems  to  have  been  decreed  purely  upon  the  Circumstances  and  Hardship 
of  tlie  Case  ;  but  in  the  present  Case  there  were  no  such  Circumstances  or  Ingredients 
of  Hardship  on  the  Plaintiff.  But  Qumre ;  for  it  seems  to  be  a  Trust  in  the  Hands 
of  the  Mother.    {Uilh.  Eq.  Rep.  1 1('>.  S.  C.  in  totiilem  verb.) 

(C)    FRAITD  in   013T.UN1NG    A   WlLL,    WHERE   EXAmNAP.LE. 

1.  A.  made  lii.s  Will,  and  thereby  gave  the  Plaintifl"  the  greatest  Part  of  his  Personal 
Estate,  to  the  Value  of  £5000,  as  was  proved  in  the  Case ;  but  one  B.  his  Maid  Servant 
had  in  his  Sickness  prevailed  on  him  (as  was  alledged)  to  make  another  Will,  and  to 
marry  her  a  Week  before  his  Death,  when  he  lay  in  his  sick  Bed,  at  six  of  the  Clock 
at  Night,  though  it  was  really  proved  by  two  Ministers,  that  she  was,  a  Year  before, 
actually  married  to  the  Defendant  M.  and  was  then  liis  Wife,  and  that  M.  procured 
the  Licence  for  the  Marriage  of  A.  to  B.,  and  this  Will  being  set  up  by  ^1/.  Executor  to  B. 
though  it  appeared  there  was  as  gross  a  Practice  as  could  be  in  gaining  the  Will,  the 
Testator  being  Non  Compos,  both  at  tlie  Time  of  making  this  Will,  and  also  at  the 
Time  of  this  supposed  Marriage,  and  that  in  his  Health  he  knew  that  M.  and  B.  were 
married,  and  that  B.  suppressed  the  first  Will  ;  yet  that  Will  so  set  up,  being  proved 
in  the  Prerogative  Comt,  and  the  Matter  in  Question  being  purely  relating  to  the 
Personal  Estate,  the  Lord  Chan,  was  of  Opinion,  that  whilst  tliat  Probate  stood,  this 
Matter  was  not  examinable  in  Chancery  ;  and  though  the  Fraud  was  fully  proved, 
and  was  opened  to  him.  he  would  not  hear  any  Proofs  read,  but  dismissed  the  Bill.  Trin. 
1G86,  Archer  and  Mosse,  2  Vern.  8.  (S.  C.  ante  [1  Eq.  Ca.  Abr.].  13G.  Vide  Plume  v. 
Beak.  P.  Wms.  388;  2  Eq.  Ca.  Abr.  421.) 

[406]  2.  But  though  Wills  {of  personal  Estate  only)  gained  by  Fraud,  and  proved 
in  the  Sj)iritual  Court,  are  not  to  be  controverted  in  Equity,  yet  if  the  Party  claiming 
under  such  Will  comes  for  any  Aid  in  Efjuity,  he  shall  not  have  it.  Trin.  1688.  Nelson 
and  Oldfidd,  2  Vera.  76.    (S.  C.  ante  [1  Eq.  Ca.  Abr.],  1 36.) 

3.  It  being  urged,  that  a  Will  concerning  Land  is  only  triable  at  Common  Law, 
and  that  the  Party  tliere  may  take  Advantage  of  any  Fraud  or  Imposition  on  the 
Testator,  and  therefore  not  proper  to  be  examined  into,  or  set  aside  in  Equity  upon 
Pretence  of  Fraud  or  Surprize;  Lord  Chancellor  held,  that  there  may  be  a' Fraud 
in  obtaining  a  Will  that  may  be  relievable  in  Equity,  and  of  which  no  Advantage  can 
be  taken  at  Law ;  as  if  a  AJan  agrees  to  give  the  testator  £2000  in  Bank-Bills,  if  he 
will  devise  his  Estate  to  him  ;  and  on  the  Dehvery  of  such  Bills  makes  liis  Will,  and 
devises  his  Estate  to  him,  and  the  Bills  prove  to  be  "forged  or  counterfeit.  Mich.  1715, 
GosseanA  Tracey,  2  Vern.  700.    (1  V^'ill.  Rep.  287,  S.  C.  and  P.) 

Note  :  tho'  this  is  a  good  Will  at  Law,  yet  it  shall  nevertlieless  be  avoided  in  Equity 
by  the  Testator's  Heir  for  the  Fravd.  Vide  1  Chan.  Rep.  (last  Edit.),  12,  16.  In- 
stances of  a  Will  of  Land  being  set  aside  in  Equity  for  Fraud. 

*  4.  But  it  has  been  decreed  in  the  House  of  Lords,  tliat  a  Will  of  a  Real  Estate 
could  not  be  set  aside  in  a  Court  of  Equity  for  Fraud  or  Imposition,  but  must  first 
be  tried  at  Law,  on  Devis'aiit  vel  non,  being  Matter  proper  for  a  Jury  to  inquire  into. 
July  2Sth,  1728.  Bransby  and  Kerridge.  (S.  C.  ante  \\  Eq.  Ca.  Abr.l  133.  Vide 
2  Eq.  Ca.  Abr  421,  508,  767.) 


(D)  What  will  amount  to  a  Republication,  and  wheee  a  Republication  will 

JUKE  the  Devise  good. 

1.  If  a  Man  devises  certain  Lands,  and  after  aliens  the  Laud  to  a  Stranger,  and 
repurchases;  and  after  shews  liis  Intent,  that  the  said  Will  sliall  be  liis  Will,  this  is 
a  new  Publication,  and  the  Land  shall  pass  by  the  Devise.  44  E.  3  33  •  2  Li.  3,  3. 
Vide  [Hall  V.  Dench]  1  Vern.  330. 
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2.  So  the  Testator's  saying,  his  Will  was  in  a  Box  in  his  Study,  amounted  to  a 
npw  Publication.  CoHon  and  Cotton,  2  Vern.  209,  cited  to  have  been  tried  before 
North,  Ch.  Just.  (S.  C.  but  not  S.  P.  ante,  63,  Cotton  and  Cotton  seems  S.  C.  1  Freem. 
2G4:,  states  it :  A.  devised  his  Lands  in  D.  and  all  his  other  Lands,  unto  his  Wife,  and 
after  purchases  other  Lands,  and  then  discoursing  wHth  B.  B.  desired  him  to  let 
him  have  those  new  purchased  Lands  at  the  Eate  that  he  bought  them  ;  A.  answered 
no,  for  that  he  had  made  his  Will,  and  settled  his  Estate,  and  intended  that  his  Wife 
should  have  his  whole  E.state.  The  Court  strongly  inchned  that  this  was  a  new  Pub- 
lication, and  appHed  particularly  to  the  Lands  ;  and  that  it  was  no  Matter  for  alledg- 
ing  quod  dixit  animo  testandi,  for  that  must  necessarily  be  intended  when  the  Dis- 
course had  particular  Reference  to  the  Will.  (2  Chan.  Rep.  138,  140,  S.  C.  says,  a 
Trial  at  Law  having  been  had  upon  this  Point,  a  special  Verdict  was  found  by  C.  J. 
North's  Direction  ;  and  on  a  solemn  Argument,  all  the  Judges  of  C.  B.  held  it  a  Re- 
publication of  the  Will,  and  that  the  Lands  belonged  to  the  \Vife,  and  that  the  Court 
of  Chancery  afErmed  the  Judgas'  Opinion.) 

3.  If  a  Man  seised  of  Lands  devises  all  his  Lands  to  /.  S.  and  afterwards  purchases 
the  Manor  of  D.,  and  after  writes  in  his  Will,  that  /.  I),  shall  be  his  Executor  ;  yet  this 
is  not  any  new  Publication  to  make  the  Lands  Pass.  1  Roll.  Abr.  618.  Xote  :  This 
Case  does  not  appear  to  have  been  resolved,  for  in  the  Book  it  is  entered  with  a  Dvhitatiir. 

i.  But  if  after  the  Purchase  of  the  Manor  of  D.  he  dehvers  the  first  Will  as  his  Will, 
and  says  that  it  shall  be  his  Will,  without  putting  any  Words  thereto  ;  yet  this  is  a 
new  Publication,  to  make  the  Lands  newly  purchased  pass.  1  Roll.  Abr.  618  [Bridge- 
water  V.  Bolton],  1  Salk.  237. 

5.  So  if  a  Man  seised  of  Lands  in  D.  devises  to  another,  by  his  Will  in  Writing, 
all  his  Lands  in  D.,  and  after  purchases  other  Lands  in  D.,  and  after  one  J.  S.  comes 
to  him,  and  requests  him  to  give  him  the  buj'ing  of  the  Lands  last  purchased ;  and 
he  answers  him,  that  he  will  not,  but  that  his  Intent  was,  that  those  Lands  should 
go  to  his  Executors  (for  the  Devisee  was  made  Executor  bj'  [407]  the  Will)  as  his  other 
Lands  should;  and  after  the  Devisor  causes  a  Codicil  to  be  writ,  in  which  there  is  a 
Devise  of  several  personal  Things,  as  Corn,  and  Implements  of  Houshold,  and  annexes 
it  to  his  first  Will ;  and  after  dies  mthout  other  PubUcation ;  yet  this  shall  be  a  suffi- 
cient Publication  to  make  the  Lands  newly  purchased  to  pass  by  the  Will,  for  there 
needs  no  other  Words  in  the  Will  than  there  were  before ;  and  his  Intent  appears, 
that  it  should  be  his  Will  by  the  annexing  the  Codicil.  1  Rol.  Abr.  618  ;  Moor,  404, 
S.  C. ;  Cro.  El.  493,  S.  C. ;  Gouls.  150. 

6.  But  if  a  Man  has  Issue  two  Daughters,  A.  and  B.,  and  he  devises  Lands  to  A., 
and  to  the  Heii's  of  her  Body,  and  for  want  of  Issue,  to  B.,  and  A.  dies  in  the  Life-time 
of  the  Testator,  leaving  Issue,  though  after  the  Testator  annexes  a  Codicil  to  his  \\i\\, 
and  thereby  disposes  of  some  Part  of  his  Personal  Estate;  yet  this  will  not  amount 
to  a  Republication  of  the  Will,  nor  give  any  Title  to  the  Issue  of  A.  Mich.  1716, 
Hutton  and  Simpson,  2  Vern.  722.  (S.  C.  ante  fl  Eq.  Ca.  Abr.],  216,  pi.  16.)  Resolved 
per  Curiam,  though  the  Testator  had  declared  in  his  Will,  that  B.  had  married  against 
his  Consent,  and  that  what  he  had  given  her,  was  in  full  of  her  Portion,  and  in  bar  of 
any  further  Part  of  his  real  Estate. 

7.  If  one  devises  a  Lease  to  his  Daughter,  and  afterwards  renews  the  Lease,  and 
afterwards  adds  his  Codicil  to  his  Will,  without  taking  any  Notice  of  the  Lease,  whether 
the  Renewal  of  the  Lease  is  a  Revocation,  and  whether  the  adding  a  Codicil  to  his  Will 
is  a  Republication,  Qucere  ;  d  vide  2  Vern.  209,  Alford  r.  Earle. 

8.  If  a  Man  has  Issue  three  Sons,  A.  B.  and  C,  and  devises  Lands  to  B.  in  Tail, 
Remainder  to  C,  and  B.  has  Issue  two  Sons,  and  dies;  and  after  the  Devisor  says, 
my  Will  is,  that  the  Sons  of  B.  shall  have  the  Lands  de\ised  to  their  Father,  as  they 
should  have  had  if  he  had  hved,  and  had  died  after;  and  then  the  De\-isor  dies; 
whether  this  should  amount  to  a  new  Publication  dubitaiur ;  two  Judges  against 
two.  Fuller  and  Fuller,  Cro.  Eliz.  422.  (S.  C.  ante  [1  Eq.  Ca.  Abr.],  215 ;  Moore,  353  ; 
Godol.  57.) 

9.  If  J.  S.  has  Issue  two  Sons,  William,  and  Robert,  and  Robert  has  Issue  a  Son 
named  Robert,  and  J.  ,S.  devises  Lands  to  liis  Son  Robert,  and  his  Heirs,  and  by  the 
same  Will  gives  his  Grandson  £50,  and  Robert  the  Son  dies ;  and  after  /.  .S'.  by  Parol 
republishing  his  Will  savs,  Robert  my  Grandson  shall  take  by  my  Will  as  Robert  my  Sou 
should  have  done;  yet  the  Grandson  shall  not  have  the  Lands,  for  Lands  cannot 
pass  but  by  Will  in  Writing ;  and  his  Son  Robert  cannot  import  his  Grandson  Robert, 
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cspscially  when  by  the  same  Will  he  has  made  a  Distinction  between  Son  and  Grandson. 
Hil  30  Car.  2  [1679],  Strode  and  Berager,  2  Lev.  243.  The  Judgment  to  the  con- 
trary given  by  three  Judges  against  the  Opinion  of  Scroggs  in  the  Common  Pleas, 
is  said^by  the  Reporter  to  have  been  reversed  in  B.  R.  (as  he  heard)  though  it  was 
argued,  that  the  Words  of  the  Will  were  proper  enough  to  pass  the  Lands  to  the  Grand 
son ;  for  that  the  Addition  of  Grand,  only  imported  a  Distinction  between  Father 
and'Son  while  living ;  but  that  the  Father  being  dead  at  the  Time  of  the  Repubhca- 
tion.  the  Grandson  miglit  properly  be  described  by  the  Name  of  Son.  2  Mod.  313, 
S.  d;  1  Vent.  341;  2  Jon.  135;  Raym.  408. 

(E)  Of  Revocations  in  Equity. 

1.  A  Man  makes  his  Will  duly  executed  and  attested  according  to  the  Statute  of 
Frauds  and  Perjuries,  and  at  the  same  Time  in  like  Manner  executes  a  Duplicate 
thereof ;  some  Time  after  the  Testator  having  a  Mind  to  change  one  of  his  Trustees, 
orders  his  Will  to  be  wrote  over  again,  without  any  Variation  whatsoever  from  the 
First,  save  only  in  the  Name  of  that  Trustee  ;  and  when  it  was  so  wrote  over,  he  exe- 
cutes it  in  the  Presence  of  three  Witnesses,  and  the  three  Witnesses  subscribed  their 
Names,  but  not  in  his  Pre-[408]-sence ;  after  this  the  Testator  cancels  the  Duplicate, 
1)V  tearing  off'  the  Seal,  and  then  dies  ;  and  the  Question  was,  whether  this  second 
Will,  not  being  good  as  a  Will  to  pass  Lands,  should  yet  be  a  Revocation  of  the  First ; 
and  if  it  should  not,  whether  the  cancelling  the  other  should  be  a  Revocation  thereof 
within  the  Statute  of  Frauds  and  Perjuries.  And  it  was  decreed,  that  neither  the 
making  the  Second,  nor  the  cancelling  the  first  was  a  Revocation  thereof ;  though 
in  the  Second  there  was  an  express  Clause,  that  he  did  thereby  revoke  all  former  and 
other  Wills ;  wherein  my  Lord  Chancellor  took  this  Distinction,  that  the  Second 
was  not  intended  barely  a  Revocation  of  the  First,  so  as  to  signify  his  Intention  of 
dying  Intestate,  or  without  any  Will ;  but  it  was  intended  as  an  efl'ectual  Will  to  ]iass 
the  Lands  to  the  Persons,  and  in  the  Manner  thereby  debased  ;  and  therefore,  if  it 
was  not  good  as  a  Will  to  that  Purpose,  it  was  no  Revocation  of  the  First,  but  as  it  was 
supposed  to  be  valid  as  a  Will  for  passing  the  Lands  by  the  Second ;  and  if  a  Man  by 
liis  Will  devises  Lands  to  A.  and  after  makes  a  second  Will,  and  thereby  dc\-ises  the 
same  Lands  to  B.  if  this  second  Will  be  not  good  as  a  Will  to  pass  the  Lands  to  B.  it 
shall  be  no  Revocation  of  the  Devise  in  the  first  to  A.,  for  it  is  plain  A.  was  to  lose  only 
what  B.  was  to  gain  ;  and  if  B.  gains  nothing  by  the  second,  A.  shall  lose  nothing  that 
was  given  him  by  the  first ;  but  if  a  Man  executes  a  second  Will,  which  appears  to 
have  no  other  Intention  than  to  revoke  the  first,  and  to  die  intestate,  though  this 
second  be  not  in  all  Circumstances  duly  executed  as  a  Will  whereby  to  pass  Lands, 
yet  it  will  operate  as  a  Revocation  of  the  first ;  and  as  to  the  cancelHng  or  tearing 
of  the  first  Will,  that  is  no  Revocation  of  it  in  this  Case,  because  that  was  no  self-sub- 
sisting independent  Act,  but  done  to  accompany,  or  in  a  Way  of  Affirmation  of  the 
second  ;  it  was  done  from  an  Opinion,  that  the  second  had  effectually  revoked  the 
first,  and  therefore  he  tears  the  first,  as  of  no  Use ;  but  if  the  first  was  not  effectually 
revoked  by  the  second,  that  Act  of  tearing  the  first  will  not  destroy  it  neither ;  for  tho' 
a  Man  may  by  the  Statute  of  Frauds  as  effectually  destroy  his  Will,  by  tearing 
or  cancelling  it,  as  by  making  a  Second ;  yet  if  he  does  make  a  Second,  and  intends 
that  as  a  Revocation  of  the  First,  if  it  be  insufficient  for  tliat  Purpose,  as  in  the  prin- 
cipal Case,  the  tearing  and  cancelling  being  only  in  consequence  of  his  Opinion,  that 
he  made  a  good  second  Will,  shall  not  destroy  the  first ;  but  it  ought  to  be  set  up  again 
in  Equity.  J{il.  171G,  Onyons  and  Tryers  {called  in  Vernon  and  P.  Wms.  Tyrer), 
decreed.  Vide  3  Mod.  220,  258;  3  Lev.  86,  87.  (2  Vern.  741  ;  1  Will.  Rep." 3i3; 
Free,  in  Chan.  459;  Gilb.  Eq.  Rep.  130,  S.  C.  that  it  is  no  Revocation.) 

2.  But  if  a  Man  cancels  or  revokes  either  the  Duplicate  or  original  Will,  tliis  is  an 
effectual  avoiding  of  both,  they  being  both  but  one  Will,  and  therefore  must  stand  or 
fall  together.  [Onions  v.  Tyrer,]  2  Vern.  742,  per  Curiam  ;  and  said  to  have  been 
so  resolved  in  Sir  Edw.  Seymour's  Case.     S.  P.  P.  Wms.  346.) 

(By  the  29  Car.  2, cap.  3,  it  is  enacted,  that  no  Devise  in  Writing  of  Lands, Tenements 
or  Hereditaments,  or  any  Clause  thereof,  shall  be  revocable  otherways  than  by  some 
other  Will  or  Codicil  in  Writing,  or  other  Writing  declaring  the  same,  or  by  burning, 
cancelling,  tearing  or  obliterating  the  same  by  the  Testatorliimself,  or  in  his  Presence, 
and  by  his  Direction  and  Consent,  but  shall  continue,  dx.,  unless  altered  by  some  other 
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Will  or  Codicil  in  Writing,  or  other  Writing  of  the  Devisor,  signed  in  tiie  Presence 
of  three  or  more  credible  Witnesses,  declaring  the  same.  And  by  the  same  Act,  no  Will 
in  Writing  concerning  personal  Estates  shall  be  repealed,  nor  any  Clause  or  Bequest 
therein  altered  by  Words,  or  Will  by  Word  of  ilouth  only,  except  the  same  be  in  the 
Life  of  the  Testator  committed  to  Writing,  and  read  to  and  allowed  by  him,  and  proved 
to  be  done  by  three  Witnesses. — But  where  a  Man  by  Will  in  Writing  de^-ised  the 
Residue  of  liis  personal  Estate  to  his  Wife,  and  after,  she  dying,  he  by  a  Nuncupative 
Codicil  bequeathed  to  J.  S.  all  that  he  had  given  to  his  Wife;  it  was  resolved  good ; 
for  by  the  Death  of  the  Wife,  the  Devise  of  the  Residue  was  totally  void ;  and  the 
Codicil  was  no  Alteration  of  the  former  Will,  but  a  new  Will  for  the  Residue.  Raytn.  334.) 
[409]  3.  A  Man  makes  his  Will  in  Writing,  and  thereby  devises  all  his  Real  and 
Personal  Estate  to  his  Wife,  her  Heirs  and  Executors,  in  trust  to  pay  his  Debts  and 
Legacies,  and  then  devises  several  Legacies  to  his  Cliildren  and  other  Persons,  and  con- 
cludes, In  Vi'itness  ivhereof  I  have,  to  this  my  last  'Will  and  Testament,  containing  nine 
Sheets  of  Paper,  and  to  a  Duplicate  thereof,  to  be  left  in  the  Hands  of  such  a  one,  set  my 
Seal  to  every  Sheet  thereof,  and,  to  tlie  last  of  the  said  Sheets  vvy  Hand  and  Seal,  in  the 
Presence  of  three  Witnesses,  who  all  subscribed  their  Names  in  due  Form  of  Law  ;  after- 
wards the  Testator  being  minded  to  add  other  Trustees  to  liis  Wife,  and  make  some 
little  Alterations  in  liis  Will,  sends  for  a  Scrivener,  and  gives  Directions  to  prepare 
a  Draft  of  Instructions  for  another  Will,  which  the  Scrivener  does  accordingly, 
which  the  Testator  read  over  and  approved  very  well,  and  sets  his  Hand  to  it ;  and 
being  at  a  Tavern,  thinking  he  had  now  made  a  new  Will,  he  pulls  out  of  his  Pocket  the 
first  Will,  and  tears  oil  the  Seals  from  the  first  eight  Sheets,  which  the  Scrivener  seeing, 
asked  him  what  he  was  doing  ?  Why  {sa7/s  he)  I  am  cancelling  my  first  Will.  Pray 
(says  tlie  Scrivener)  hold  your  Hand,  tlie  oilier  Will  is  not  perfected,  it  will  not  pass 
your  Heal  Estate  for  want  of  being  executed  pursuant  to  the  Statute  of  Frauds  and  Per- 
juries. I  am  sorry  for  that  (says  he)  and  immediately  desisted  from  tearing  off 
any  more  of  the  Seals,  and  in  some  short  Time  after  dies,  without  having  done  any 
Thing  further  to  perfect  the  second  Will,  or  cancelling  the  first ;  after  liis  Death,  on 
Application  to  the  Spiritual  Court  by  the  Wife,  who  was  made  Executrix  of  this  last 
Will,  they  sentenced  it  a  good  Will  as  to  the  Personal  Estate,  and  admitted  her  to  prove 
it ;  and  on  a  Bill  brought  by  the  Legatees  against  tlie  Wife  and  other  Trustees,  to  have 
a  specifick  Performance  of  the  Trust  in  the  first  Will,  and  that  the  Estate  might  be 
sold  pursuant  to  the  Directions  of  that  Will  ;  it  was  insisted  upon,  that  the  first  Will 
was  revoked,  either  by  maldng  of  the  second,  or  by  the  tearing  off  the  Seals  from  the 
first.  But  Lord  Chancellor  held,  that  the  subsequent  Will  could  be  no  Revocation 
as  to  the  Real  Estate,  not  being  executed  according  to  the  Statute  of  Frauds  and  Per- 
juries ;  and  that  as  to  the  tearing  off  the  Seals  from  the  first  eight  Sheets,  that  not 
being  done  animo  canceUandi.  was  no  Revocation  ;  and  that  tlte  Seal  remaining  whole 
to  the  last  Sheet  was  sufficient,  and  in  strictness  it  ivas  not  necessary  that  all  the 
Sheets  should  be  sealed ;  but  because  the  Spiritual  Court  had  sentenced  the 
second  a  good  Will  of  the  Personal  Estate,  liis  Lordship  held  it  a  good  WilH'or  the  whole 
Personal  Estate ;  and  that  such  Legatees  of  Personalties  in  the  first  Will,  as  are  left 
out  in  the  second,  must  lose  their  Legacies ;  but  for  those  that  had  Legacies  by  the 
first  Will,  chargeable  on  the  Real  Estate,  if  the  same  Legacies  were  devised  to  them 
by  the  second  Will,  that  they  should  still  continue  chargeable  on  the  Real  Estate  ;  pro- 
vided such  Legacies  were  not  increased  or  inlarged  by  the  second  Will ;  for  though  the 
second  Will  was  not  sufficient  in  itself  to  charge  the  Real  Estate,  yet  since  the  Real 
Estate  remained  well  devised  by  the  first  Will,  they  should  be  still  secured  by  that  Real 
Estate,  for  they  w-ere  not  devised  out  of  Land  like  a  'Rent,  hut  only  secured  by  Land,  which 
before  was  well  devised  ;  but  for  other  new  absolute  Personal  Legacies  devised  by  the 
last  Will,  thev  should  be  chargeable  only  upon  the  Personal  Estate,  and  should  have 
the  Preference  to  be  first  paid  out  of  the  Personal  Estate  before  the  other  Legacies  in 
the  first  Will,  charged  upon  the  Real  Estate,  because  they  had  their  several  Funds 
out  of  which  thev  were  to  be  paid  ;  the  Personal  Legacies  in  the  last  Will,  out  of  the 
Personal  Estate,  which  was  well  devised  by  that  Will ;  and  the  Legacies  [410]  charged 
upon,  or  secured  upon  the  Real  Estate,  which  was  devised  by  the  first  Wdl,  out  of  the 
Real  Estate.  Hil.  G  Ann.  Hyde  and  Hyde.  (3  Chan.  Rep.  155,  S.  C.  and  Decree  ; 
and  adds,  that  all  agreed  that  the  second  Will,  tho'  not  sealed  and  subscribed,  as  the 
Statute  of  Frauds  directs,  yet  is  good  for  the  Personal  Estate,  it  being  Ca^us  omissus 
out  of  the  Statute,  and  then  it  was  good  at  Common  Law.     Ibid.  16L) 


1 140  WILLS  AND  TESTAMENTS  1 EQ.  CA.  ABE,  411. 

4.  If  A.  devises  Lands  to  B.  and  his  Heirs,  and  aftciwards  mortgages  tlie  same 
Lands  to  J.  S.  for  Years,  or  in  Fee,  tlio'  a  Mortgage  in  Fee  be  a  total  Revocation  at  Law 
{vide  1  Eol.  Air.  OIG),  yet  in  Equity  it  sliall  be  a  Revocation  ]iro  tanto  only.  1  Vern. 
;5l".I,  342,  97,  141,  182  ;   1  !>all:  158,  S.  P.,  admitted  to  be  a  settled  Point  in  Equity. 

5.  So  if  a  Man  seised  in  Fee  devises  it  to  J.  S.  in  Fee,  or  for  Life,  and  afterwards 
makes  a  Lease  to  J.  1).  for  Years,  this,  even  at  Law,  shall  not  be  a  Revocation,  but 
during  the  Years;  for  his  Intent  does  not  appear  further  tlian  during  tlie  Term  for 
Years.  Mountague  and  Jefferies,  1  Eol.  Ahr.  GIG.  (S.  C.  Moore,  421);  Poph.  108; 
Godol.  57.) 

G.  So  if  a  Husband  possessed  of  a  Term  for  forty  Years  devises  it  to  his  Wife,  and 
after  leases  tlie  Land  to  another  for  twenty  Years,  and  dies,  this  Lease  is  not  any  Revoca- 
tion of  the  whole  Estate,  but  only  during  the  twenty  Years,  and  the  Wife  sliail  have 
the  Residue  by  the  Devise.     Wilcox  and  Kent,  1  Eol.  Abr.  GIG. 

7.  Rut  if  -l.  devises  J^ands  to  B.  and  his  Heirs,  and  twelve  Years  after  leases  the 
same  Lands  to  B.  for  sixty  Years,  to  commence  after  his  Death,  and  delivers  the  Deed  to 
a  Stranger,  to  the  Use  of  B.,  who  does  not  deliver  it  to  B.  till  after  the  Death  of  A.,  this 
is  a  Revocation  of  the  whole  Estate  ;  for  both  Estates  are  not  consistent,  nor  can  vest 
in  B.  at  the  same  Time  ;  and  it  was  plainly  the  Intention  of  the  Devisor,  that  B.  should 
liave  the  less  Estate  only.  llil.  45  Elis.  [1583],  Coke  and  Bullock,  Cro.  Jar.  49,  adjudged, 
tho'  objected,  that  it  was  the  Intention  of  A.  that  B.  should  have  his  Liberty  to  take  by 
the  Lease  or  Devise,  B.  not  having  agreed  to  the  Lease  in  the  Life  of  ^1. 

8.  But  if  the  Lease  made  to  the  Devisee  had  been  to  begin  either  in  Prwaenti  or 
Fiituro,  in  the  Life  of  the  Devisor,  it  had  not  been  a  Revocation  ;  for  inasmuch  as  the 
Lease  might  have  determined  in  liis  Life,  it  was  consistent  with  his  Will.  Cro.  Jac. 
49,  fier  Curiam. 

9.  So  where  A.  by  Will  devised  to  his  younger  Son  a  certain  Messuage  for  ninety- 
nine  Years,  if  three  Lives  lived  so  long,  yielding  and  paying  to  his  Sister,  the  Plaintiff 
£20  ])er  Ann.  until  twelve  Y'ears  old.  and  thence  £40  jier  Ann.  for  Life  ;  and  afterwards 
the  said  A.  for  .£300  Fine  demised  the  said  Messuage  to  /.  S.  for  ninety-nine  Y'ears,  if 
three  lives  lived  so  long,  jielding  and  pajnng  £50  ]xr  Ann.  to  A.  the  Testator,  his 
Heirs  and  Assigns  ;  tho'  it  was  held  at  the  Rolls  to  be  a  Revocation,  yet  on  an  Appeal 
to  my  Lord  Keeper,  he  decreed  it  to  be  no  Revocation,  and  that  the  Daughter  should 
be  paid  her  Annuity  ;  and  he  said,  that  the  Rule  is,  tchere  a  subsequent  Act-shall  amount 
to  a  Ef  vocation  by  Implication,  it  must  be  a  necessary  Implication ;  and  tlie  Act  must 
be  tcholly  inconsistent  with  the  Devise.  Pasch.  1705,  Lamb  and  Parker,  2  Vern.  495. 
(2  Freem.  284,  S.  C.  says,  Lord  Keeper  seemed  to  be  of  Opinion  that  it  was  not  a  Revoca- 
tion, because  the  three  Lives  in  the  Lease  might  die  before  the  Testator,  and  then  the 
Devise  would  take  Place  ;  but  referred  it  to  the  Judges  of  B.  E.  bv  way  of  a  Case 
to  determine.     1  Bro.  P.  C.  IGO,  S.  C.) 

10.  So  if  A.  devises  Lands  to  Trustees  to  pay  his  Debts,  and  then  to  pay  his  Wife 
£200  per  Ann.  for  her  Life  :  and  the  Testator  li\nng  several  Years  after,  his  Debts 
increased  from  £2000  to  £10,000,  for  £8000  whereof  his  said  Trustees  were  bound, 
and  afterward  A.  the  Testator,  by  Deed  and  Fine  conveys  his  Lands  to  liis  said  Trustees, 
to  sell  to  pay  his  Debts,  and  the  Surplus  to  him  and  liis  Heirs  ;  and  though  the  Wife 
joined  with  him  in  the  Fine  and  Conveyance,  yet  tliis  shall  be  no  Revocation  of  tlie 
Wife's  £200  jier  Ann.  and  she  shall  have  the  £200  per  Ann.  out  of  the  Surplus  of 
the  Money,  [411]  after  the  Debts  paid.  Mich.  1691,  Vernon  and  Jones,  2  Vern.  241, 
decreed;  but  the  Reporter  adds  a  Q.  (2  Freem.  117,  S.  C.  says,  the  Lords  Com- 
missioners Trevor,  Eaiviinson  and  Hidchins  were  of  Opinion,  that  the  Surplus  being 
to  his  own  right  Heirs,  that  was  still  in  his  own  Power,  and  should  be  subject  to  his 
Disposal  by  the  Will ;  and  the  Case  of  Hall  and  Dench  was  cited,  where  after  a  Devise 
of  Lands  the  Devisor  made  a  Mortgage  in  Fee  ;  and  adjudged  that  the  Devisee  should 
have  the  Equity  of  Redemption.  {Prec.  in  Chan.  32,  S.  C.  says,  the  Lords  Commis- 
sioners held  that  neither  the  Mortgage  and  Fine,  nor  Deed  of  Trust,  shall  be  a  total 
Revocation  of  the  Will,  being  made  for  particular  Purposes ;  but  that  after  Debts 
paid  the  Widow  shall  have  the  £200  jier  Ann.) 

11.  But  in  a  Case  wliere  Edward,  Earl  of  Lincoln,  had  mortgaged  the  Manor  of 
.v.  to  the  Defendant  Wynn  and  his  Heirs,  for  £12,000,  and  afterwards,  by  his  Will,  in 
default  of  Lssue  Male  of  his  own  Body,  devised  it  to  Sir  Fran.  Clinton' {who  was  to 
succeed  lum  in  the  Honour)  for  his  Life,  with  Remainder  to  his  first  and  other  Sons 
in  Tail  iLale,  w  th  other  Remainders  over;  and  appointed  that  his  Houshold-Goods 
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at  his  chief  House  at  ,S'.  should  remaia  there  as  Heir  looms  to  the  next  Heir  Male,  who 
should  be  Earl  of  Lincoln,  and  made  Sir  Francis  Clinton  Executor  ;  afterwards  the  Earl 
(who  was  very  whimsical)  took  a  Fancy  to  one  Mrs.  Calvert,  Daughter  to  the  Lord 
Baltimore,  and  fancied  he  woulrl  marry  her  (though  it  was  proved  in  the  Cause,  there 
never  was  any  Intention  of  such  Marriage  in  her,  or  in  any  of  her  Relations,  nor  any 
Treaty  aliout  it),  and  in  this  Fancy  he  makes  a  Lease  and  Release  of  those  Premisses 
to  the  Defendants  Davenport  and  Toicnsend  and  their  Heirs  (in  consideration  of  the 
said  intended  Marriage,  as  it  was  expressed),  to  the  Use  of  himself  and  Heirs,  till  the 
said  intended  Marriage  took  effect ;  then  as  to  Part  in  trust  for  Mrs.  Calvert  and  her 
Heirs,  in  lieu  of  her  Dower,  and  as  to  the  Rest  in  Trust  that  the  Trustees  should  sell  it, 
to  disincumber  that  Part  limited  to  Mrs.  Calvert,  and  the  Surplus  of  the  Money  to  his 
Executors  and  Administrators  ;  there  was  no  farther  Progress  towards  the  Marriage  ; 
and  sometime  after  the  Earl  died,  without  any  alteration  of  his  Will,  and  the  Honour 
descended  to  Sir  Francis  Clinton  (who  had  but  a  very  small  Estate,  if  any),  who  died 
soon  after  ;  and  the  Plaintiff,  his  eldest  Son  and  Heir,  an  Infant  of  about  seven  Years 
old,  brought  his  Bill  to  have  the  Redemption  of  the  Mortgage,  and  a  Conveyance  of 
the  Estate  ;  and  the  Defendants  A.  B.  and  C.  who  were  Cousins  and  Co-heirs  of  Earl 
Edward,  brought  a  Cross-Bill,  that  they  might  redeem  and  have  the  Estate  conveyed 
to  them.  And  the  only  Question  was,  whether  this  Lease  and  Release  were  a  Revoca- 
tion of  the  Will.  It  was  said,  for  the  Plaintiff,  that  the  Earl  had  but  an  equitable 
Interest  (the  whole  Estate  being  before  mortgaged  in  Fee),  and  therefore  it  ought  to 
be  considered  according  to  Equity  ;  and  that  tho'  such  a  Lease  and  Release  would 
have  been  a  Revocation  of  a  Devise  of  a  legal  Estate,  yet  it  will  not  be  so  here  ;  for  the 
Reason  the  Law  goes  upon  in  judging  it  a  Revocation  is,  because  the  Lease  and  Release 
is  a  Conveyance  of  the  Estate,  and  so  ex  necessitate  rei  a  Revocation  of  the  Devise  ; 
and  it  is  plain  the  Law  goes  upon  this,  and  not  upon  any  supposed  Alteration  in  the 
Person's  Will  ;  for  if  a  ilan  makes  a  Will,  and  thereby  devises  Lands  to  J.  S.  and  his 
Heirs,  and  afterwards  articles  to  sell  the  Lands  to  J.  B.  and  his  Heirs,  and  receives 
the  Purchase-Money,  and  dies  before  any  Conveyance  made,  these  Articles  will  be  no 
Revocation  of  his  Will ;  and  yet  it  is  as  plain  his  Mind  and  Intention,  as  to  those  Lands, 
is  altered,  as  much  as  if  he  had  actually  made  a  Conveyance  to  /.  D.  and  in  case  of  an 
equitable  Interest,  the  Lease  and  Release  makes  no  Alteration  of  the  Estate,  so  as  to 
induce  a  Necessity  of  adjudging  it  a  Revocation,  as  there  is  in  case  of  a  legal  Estate  ; 
it  is  plain  as  to  his  Intention,  that  he  did  not  intend  any  Revocation  or  Alteration  of 
his  Will,  unless  or  until  that  Marriage  should  take  effect,  for  by  the  Release  it  is  limited, 
that  till  that  Marriage  it  should  be  to  him  and  his  Heirs,  which  is  just  as  it  was  before  ; 
and  that  [412]  Marriage  having  never  taken  effect,  the  Estate  continues  just  as  it  was  ; 
and  it  cannot  be  pretended,  that  this  Lease  and  Release  are  any  express  Revocation 
of  his  Will ;  and  the  Court  of  Chancery  is  so  far  from  following  the  strict  Rules  of  legal 
Revocations,  that  it  often  relieves  against  them  ;  and  therefore  if  a  Man  devises  Black- 
acre  to  /.  S.  and  his  Heirs,  and  afterwards  mortgages  to  J.  D.  and  his  Heirs,  this  in 
Law  is  a  Revocation  of  the  Devise,  and  yet  in  Equity  it  shall  be  none  farther  than  to 
let  in  the  Mortgage  ;  and  to  this  Purpose  were  cited  several  Cases  ;  and  therefore 
since  the  Court  of  Equity  must  interpose  for  one  Side  or  t'other,  it  was  concluded  it 
ought  to  interpose  for  the  present  Earl,  and  that  he  ought  to  have  the  Redemption  of 
the  Estate,  as  devised  by  the  Will  of  Earl  Edward.  For  the  Defendant  it  was  said, 
that  such  a  Lease  and  Release  would  have  been  a  Revocation  of  a  Devise  of  a  legal 
Estate,  and  that  equitable  Estates  were  governed  by  the  same  Rules  that  legal  Estates 
are  ;  and  there  is  no  Fraud  or  Circumvention,  nor  other  equitable  Circumstances, 
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that  is,  because  Mortgages  are  not  considered  as  Conveyances  of  the  Estate,  but  only 
Charges  upon  it ;  and  mv  Lord  Keeper  was  of  this  Opinion,  and  decreed  the  Plaintiff's 
Bill  to  be  dismissed,  and'the  Coheirs  to  have  the  Redemption  of  the  Mortgage.  Trin. 
1695,  the  Earl  of  Lincoln  and  Rolls  &al\  Show.  P.  C.  154,  S.  C,  and  the  Decree  affirmed 
in  the  House  of  Lords.  (2  Freem.  202,  S.  C,  resolved  that  it  was  a  Revocation,  and 
upon  an  Appeal  so  held  in  Dom.  Proc.  carried  only  by  two  Lords.  Vide  Disler  v. 
Di.'^ter,  3  L-v.  lOS;  Shov.  Pari.  Gas.  154;  3  P.  Wms.  103;  Chan.  Rep.  189;  3  Atk. 
741 ;  1  Wils.  308:  Amhl.  116;  3  Atk.  798;  Amhl.  224;  3  Wils.  G;  Ambl.  iS7 ;  Dougl. 
684.  695.) 


I  1 42  WILLS  AND  TESTAMENTS  1  EQ.  CA.  ABE.  413. 

*  12.  So  where  Sir  John  lluhand,  by  Will  in  Writing  dated  the  12th  of  Feb._  1708, 
devised  several  pecuniary  and  specifick  Legacies,  and  then  gave  all  the  Rest  of  his  Real 
and  Personal  Estate,  after  all  his  Debts  and  Legacies  paid,  to  John  Pollen,  on  Condition 
he  took  the  Name  of  lluhand  upon  him  and  the  Heirs  Males  of  his  Body,  with  divers 
Remainders  over;  afterwards,  by  Lease  and  Release  the  30th  of  Aug.  1709,  Sir  John 
lluhand,  together  with  J.  S.  hisTrustee,  conveyed  several  Manors  and  Lands  in  the 
County  (if  Waruich  U)  Trustees  and  their  Heirs,  to  the  Use  of  himself  for  Life,  without 
Impeachment  of  Waste,  and  that  the  Trustees  and  their  Heirs  should  execute  such 
Conveyance  and  Conveyances  thereof,  as  the  said  Sir  John  by  Writing  under  his  Hand 
and  Seal,  or  by  his  last  Will  and  Testament,  should  direct  or  appoint ;  and  in  1710,  Sir 
John  died,  without  altering  or  revoking  the  said  Will,  or  making  any  other  Appoint- 
ment touching  the  said  Real  Estate  ;  and  the  Question  was,  whether  this  Lease  and 
Release  were  a  Revocation  of  the  Will,  or  not ;  the  original  Bill  of  Pollen  being  to 
establish  the  Will,  and  the  Cross-Bill  to  set  aside  the  Will,  and  have  an  Account  of  the 
Profits  :  and  it  was  decreed,  that  the  Lease  and  Release  were  a  Revocation  of  the  Will. 
Mich.  1712,  Pollen  and  lluhand  [S.  C.  4  Bro.  P.  C.  433]. 

13.  A.  having  Issue  four  Daughters,  and  no  Male  Issue,  devises  Lands  to  Trustees, 
in  trust  to  permit  his  Daughter  -S'.  to  receive  the  Rents  and  Profits  until  her  Marriage 
or  Death  ;  and  in  case  she  married  with  the  Consent  of  two  of  the  Trustees  and  her 
Mother,  then  to  convey  the  Premisses  to  her  and  her  Heirs ;  but  if  she  died  before 
Marriage,  or  married  without  such  Consent,  then  to  convey  to  other  Persons ;  after- 
wards S.  marries  in  the  Life-time  of  her  Father,  and  with  his  Consent,  and  he  settled 
Part  of  those  Lands  on  [413]  lier  and  her  husband,  and  died  ;  and  it  was  held,  that  this 
Settlement  was  no  Revocation  of  the  Will,  as  to  the  Devise  of  the  other  Lands.  Mich. 
171G,  Clarke  and  Berkley,  2  Vern.  720.  Vide  Where  a  Devise  shall  be  a  Satisfaction 
(Q.  If  this  Case  was  not  affirmed  in  Dom.  Proc.  I  think  it  was.  S.  C.  2  Eg:.  Ca.  Abr. 
771),  Title  Devise,  Letter  (L). 

1-1.  A.  made  his  Will,  and  thereof  his  brother  Executor,  and  devised  unto  his 
Executor  all  his  Estate  both  Real  and  Personal,  and  four  Years  afterwards  he  marries, 
and  then  by  a  Codicil  makes  his  Wife  his  Executrix  ;  and  the  Question  was,  whether 
the  Brother  should  have  the  Personal  Estate ;  and  it  was  urged,  that  he  should,  for 
he  does  not  take  it  as  Executor  only,  but  by  express  Words  of  Gift  in  the  Will ;  and  it 
appears,  that  there  was  not  only  a  IBenefit  intended  him  as  Executor,  for  even  the  Real 
Estate  was  devised  to  him ;  but  it  being  in  Proof,  that  he  had  not  any  the  least  Real 
Estate  in  the  World,  it  was  said  by  my  Lord  Chancellor,  that  the  Personal  Estate  was 
designed  him  only  as  Executor  ;  and  it  was  thereupon  decreed  for  the  Widow,  the 
Executrix.    Mich.  1G81,  ^Yilkinson  and ,  1  Vern.  23. 

15.  /.  S.  being  a  Bachelor,  made  his  Will,  and  devised  a  Legacy  of  £500  to  his 
Brother,  and  other  Legacies  to  other  Persons,  and  devised  his  Real  Estate  to  Eliz.  Close 
and  her  Heirs,  and  afterwards  intermarries  with  the  same  Elis.  Close,  and  died,  leaving 
her  Prlrement  enseint  with  a  Son,  without  making  any  Alteration  in  his  Will ;  and  the 
main  Question  in  the  Case  was,  whether  this  Alteration  in  the  Testator's  Circumstances 
did  of  itself,  without  more  ado,  amount  to  a  Revocation  of  the  Will.  Those  who  argued 
for  its  being  a  Revocation,  relied  on  the  Case  of  one  Ayres,  in  which  it  was  resolved  by 
the  Judges,  that  where  a  Man  that  was  unmarried  made  a  Will,  and  devised  away  his 
Estate,  and  afterwards  married  and  had  a  Child,  and  died  without  making  any  Revoca- 
tion of  his  Will,  that  this  Alteration  of  Circumstances  was  in  itself  a  Revocation  of  the 
Will ;  and  a  Case  was  cited  out  of  Cicero,  where  one  thinking  his  Son  dead,  devised  his 
Estate  to  another,  yet  the  Son  returning  held  he  should  have  it,  because  it  was  not  to  be 
supposed  he  would  have  disinherited  him  without  Reason.  On  the  other  Side  it  was 
argued,  that  though  Alteration  of  Circumstances  might  in  some  Cases  amount  to  a 
Revocation  of  a  Will ;  yet  not  in  this,  for  here  is  nothing  but  what  a  reasonable  Man 
miglit  do,  nothing  unjust  or  unjustifiable  ;  it  appeared  he  had  an  Intention  of  marrying 
hU;.  Close  when  he  made  the  Will,  though  perhaps  he  might  not  know,  when  he  died, 
that  his  Wife  was  enseint ;  or  if  he  did,  yet  it  is  not  uncommon  for  many,  who  are  kind 
to,  or  fond  of  their  Wives,  to  leave  their  Children  wholly  in  their  Power,  to  make  them 
the  more  dutiful  to  her,  and  that  he  must  know  the  Son  would  be  the  Wife's  Heir  as 
well  as  his,  and  would  have  the  Estate  as  such,  if  she  did  not  dispose  of  it  from  him.  Lord 
T^'^x-Mi^'f  T  'T  Opinion,  that  Alteration  of  Circumstances  might  be  a  Revocation 
o  a  Will  ot  Lands  as  well  as  of  a  Personal  Estate  ;  and  that  notwithstanding  the  Statute 
ot  f  rauds  and  Perjuries,  which  does  not  extend  to  an  implied  Revocation  ;  but  no  such 
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Alteration  appears  here,  for  no  Injury  is  done  any  Person ;  and  those  are  provided  for 
wliom  the  Testator  was  most  bound  to  provide  for  ;  and  so  established  tlie  Will.  Trin. 
1702,  Brown  and  Thompson  (1  Will.  Rep.  204,  in  a  Note  this  Reporter  says  that  this 
Case  was  heard  at  the  Rolls,  8  Decern.  1701,  where  Sir  John  Treir/r  held  that  a  subse- 
quent Marriage,  and  having  Children,  was  a  Revocation  of  a  Will  of  Land  and  dismissed 
the  Bill  of  the  Legatees  claiming  Legacies  charged  on  the  Estate  by  such  Will ;  and  the 
Reporter  adds,  that  he  finds  in  the  Register's  Book  that  ^yr^ght,  Lord  Keeper,  in  Jvly 
following  reversed  the  Order  of  Dismission,  and  decreed  the  Payment  of  the  Legacies. 
1  ^Yill.  Eep.  304r,  S.  C.  cited  by  Sir  John  Trevor,  Master  of  the  Rolls,  and  appears  to  have 
been  the  Case  of  Eyre  and  Eyre,  said  to  be  reported  to  Sir  John  by  Treby,  C.  J.,  and 
some  eminent  Civilians.  Ibid,  in  a  Note.  Vid.  Cic.  de  Oratore  Cantab.  Ed.  Page  69, 
102,  d-  Dig.  L.  ult.  de  Hcered.  Inst.) 


[414]  CAP.  LVI. 
Writs. 

(A)  Of  Writs  of  Error,  and  Writs  mandatory  when  to  issue. 

(B)  Of  superseding  Writs,  for  what  Causes. 

(A)  Of  Writs  of  Error,  and  Writs  mandatory,  vnuen  to  issue. 

1.  A.  being  indicted  for  not  coming  to  Church,  and  found  guilty,  Application  was 
made  to  the  Attorney  General,  that  they  might  bring  a  Writ  of  Error  ;  but  he  refused 
to  allow  thereof  ;  and  thereupon  the  Lord  Keeper  was  moved  for  such  a  Writ ;  but  he 
said,  that  though  he  had  the  Custody  of  the  Great  Seal,  yet  he  would  make  no  Use 
thereof,  but  according  to  the  Course  of  the  Court,  and  therefore  could  not  put  the  Seal 
to  a  Writ  of  Error,  till  it  had  been  first  signed  and  allowed  by  the  Attorney  General ; 
and  he  took  it,  that  a  Writ  of  Error  in  a  Criminal  Matter  was  ex  gratia  Regis  in  all 
Cases,  but  where  Provision  is  made  for  the  same  by  the  Statute,  and  is  not  due  ex  dehito 
Justitice,  or  de  cursu  {vide  infr.  -pi.  2)  ;  but  if  there  were  real  Error  in  the  Case,  and  a 
Writ  of  Error  was  not  sought  for  Delay,  the  Way  was  to  petition  the  King,  and  he 
would  give  Directions  for  inspecting  the  Proceedings,  and  see  if  there  was  real  Error, 
or  whether  a  Writ  of  Error  was  sought  purely  for  Delay.  Pasch.  1683,  Crawle  and 
Crawle,  1  Vern.  170.  And  the  Attorney  General  said,  that  A.  being  indicted  on  the 
Statute  3  Jac.  1,  no  Error  could  avail  him,  and  the  Indictment  could  not  be  quashed, 
nor  the  Proceedings  avoided,  otherwise  than  by  Conformity. 

2.  A  Motion  was  made,  that  the  Lord  Keeper  would  grant  a  mandatory  Writ  to  the 
Chief  Justice  of  the  King's  Bench,  to  command  him  to  sign  a  Bill  of  Exceptions  in  the 
Case  of  the  Lord  Gray  (&  aV ,  who  were  convicted  for  a  Riot  in  London;  and  they 
produced  a  Precedent,  where,  in  a  like  Case,  such  Writ  had  issued  out  of  Chancery  to  the 
Judge  of  the  Sheriff's  Court  in  London  ;  but  the  Lord  Keeper  denied  the  Motion,  for 
that  the  Precedent  they  produced  was  to  an  inferior  Court,  and  he  would  not  presume 
but  the  Chief  Justice  of  England  would  do  what  should  be  just  in  the  [415]  Case  :  for 
possibly  you  may  tender  a  i3ill  of  Exceptions  which  has  false  Allegations  in  it,  and  the 
like  ;  and  then  he  is  not  bound  to  sign  it ;  for  that  might  be  to  draw  him  into  a  Snare  ; 
and  said,  if  they  had  Wrong  done  them,  they  might  right  themselves  by  an  Action  on 
the  Case,  and  if 'this  Court  had  a  Power  to  grant  such  a  Writ,  the  same  was  discretionary 
only,  as  Writs  of  Error  are  in  criminal  Cases,  which  are  discretionary,  and  not  de  cursu. 
Trin.  1683,  The  Rioter's  Case,  1  Vern.  175. 

(Writs  of  Error  in  Criminal  Cases  are  not  grantable  ex  dehito  Justitue,  but  ex  gratia 
Regis  ;  and  in  such  Case  a  Man  ought  to  make  AppHcation  to  the  King,  and  he  will 
then  refer  it  to  his  Council,  and  if  they  certify  there  is  Error,  the  King  will  not  deny  a 
Writ  of  Error.     1  Vern.  175.     S.  C.  Vide  sup.  pi.  1.) 

(B)  Of  superseding  Writs,  for  what  Causbs. 

*  1.  A.  being  excommunicated  for  Contumacy,  and  a  Writ  of  De  excommvnicat' 
capiend'  awarded,  it  was  moved  for  a  Svpersedeas  to  the  Writ,  by  Reason  that  the 
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flignificavit  wa.s  Kcncral  and  nncrrtain ;  but  it  was  said  by  the  Lord  Cliancellor  that 
;v  Su])erseileiu<s  could  not  Ijp  gianted  on  that  Cioiind;  hut  if  the  Excomniiuiicatioii 
were  not  for  any  of  the  Offences  within  the  Statute  5  Kli::.,  and  the  Sic/vlfjcavit  did 
not  expns.';  the  same,  the  Remedy  exprcs.sly  apj)ointed  upon  tliat  Statute  is  a  IlaJieiis 
Cor/iits.  and  upon  the  Return  of  it  the  Parties  shall  be  discharged  ;  but  it  being  then 
alledged,  that  an  Ajipeal  was  brought,  and  Securitj'  given  to  prosecute  it  with  Efl'ect, 
a  Suj>er.<te(leas  was  awarded,  the  Lord  Chancellor  saying,  that  the  Appeal  was  a  Super- 
sedeas of  itself.     Mich.  1681,  'The  King  versus  Sneller,  Russel  (&  aV. 

2.  LTpon  a  Motion  made  for  a  Supersedeas  to  a  Writ  De  Caulione  admitlenda,  for 
tliat  they  had  taken  a  Writ  to  the  Slieriff,  ^vithout  any  Affidavit  filed,  that  the  Bishop 
refused  to  admit  the  Caution,  for  that  Reason  a  Supersedeas  was  awarded ;  and  the 
Lord  Keeper  declared,  that  finding  this  Court  often  troubled  for  Writs  De  cantione 
admitlenda,  he  thought  the  Right  of  it  wa.s,  that  if  there  was  a  Sentence  for  a  Man 
to  pay  Money,  or  do  any  other  Thing  in  the  Spiritual  Court,  a  Man  ought  first  to  per- 
form that,  before  he  is  admitted  to  liis  Writ  De  cautiane  admitlenda  ;  for  it  is  in  vain 
to  take  Security  Parere  mandatis  Ecdesice,  whilst  a  Man  refuses  the  Sentence ;  but 
the  Reporter  adds  a  Quare ;  for  suppose  a  Man  be  excommunicated  for  not  coming 
to  Church,  or  not  receiving  the  Sacrament ;  how  can  he  do  that  till  his  Caution  is 
admitted,  and  he  absolved  1    Hil.  1682,  Archbishop  of  York  versus  — ^,  1  Vern.  119. 

*  3.  An  Excommunicato  capiendo  having  been  awarded,  was  on  Motion  super- 
seded before  the  Return  of  it,  for  the  Generality  of  the  Significarit  whereon  it  was 
awarded,  which  was  only  that  the  Party  was  excommunicated  in  Quadam  causa 
Appellalionis  dt  Querelae  ;  for  the  Chancellor  held  clearly,  that  till  the  Return  of  the 
Writ,  the  Court  of  King's  Bench  cannot  relieve  him ;  and  if  this  Court  cannot  help 
him  neither  till  the  Return  of  the  Writ,  he  must  in  the  mean  Time  lie  in  Prison  ;  and 
this  he  was  clear  in,  without  entering  into  the  Question  which  was  made  in  this  Case, 
whether,  after  the  Writ  returned  and  filed  in  B.  R.  according  to  the  Statute  5  Eliz. 
that  Court  had  not  the  sole  Power  of  proceeding  on  it :  for  till  the  Writ  returned  and 
filed  there,  they  had  nothing  to  do  with  it,  either  by  [416]  ^^  ay  of  quashing  or  super- 
seding it  on  Motion  :  and  two  Precedents  were  cited  10  Geo.  1,  where  such  Writs  had 
been  superseded  quia  imp-ovide  eman\  before  the  return  in  B.  R.,  and  he  said  the 
Cases  of  King  and  Fowler,  and  of  the  Bishop  of  St.  David's,  1  Salk.  293,  294,  may  be 
good  Law,  as  they  were  after  the  Writs  returned  and  filed ;  and  yet  this  Court  could 
not  be  ousted  of  its  Jurisdiction  in  the  mean  Time,  before  the  returning  and  filing 
of  the  Writ  in  B.  R.  And  Lord  Chancellor  said,  that  at  Common  Law  the  Excom- 
municato Capiendo  was  not  returnable  till  the  Pluries,  but  went  first,  and  then  an 
Alias  ;  and  if  that  not  obeyed,  then  a  Pluries ;  and  if  not  then  returned,  then  an 
Attachment  to  the  Sheriff.    Hil.  1727,  Barlow  and  Collins. 

*  4.  Thomas  Bambridge,  late  Deputy  Warden  of  the  Fleet,  was  indicted  for  the 
Murder  of  one  Castle,  a  Prisoner  in  the  Fleet,  and  acquitted ;  and  the  Widow  brought 
an  Appeal ;  the  Writ  was  directed  to  tlie  Sheriff,  and  returnable  the  first  Dav  of  next 
Term  in  B.  R.,  being  issued  out  of  the  Chancery;  the  Writ  was,  Quia  Maria  Castle 
feceril  vos  secur'  per  Plegios  A.  and  B.  (naming  them  particularlv  with  their  Additions) 
de  appella  sua  prosequend'  ideo  prcecipimus  vobis  quod  attachietis  per  Corpus,  dx.  And 
now  It  was  moved  in  Chancery  to  supersede  this  Writ,  for  that  in  Truth  no  Pledges 
were  found  or  entered,  notwithstanchng  the  naming  of  them  in  the  Writ,  as  appeared 

f  4*^^^'*  '  *"^  '*  ^™^  ^^^'^  '^''^^  Pledges  in  an  Appeal  were  grounded  on  the  Statute 
of  \Ustm.  2,  which  takes  Notice  of  vexatious  Appeals  brought  liy  Persons  who  had 
nothing  to  answer  Damages,  in  case  they  did  not  proceed,  or  that  the  Appellee  was 
acqiutted ;  and  the  bringing  of  a  Man's  Life  twice  in  Jeopardy,  was  of  such  Conse- 
quence, that  if  the  Appellor  was  not  sufficient  to  answer  the  Damages,  his  Pledges 
or  Sureties  ought,  and  therefore  were  thev  required  to  be  real,  and  not  fictitious  Per- 
sons, hke  John  Doe  and  Richard  Roe ;  and  thev  ought  Ukcwise  actually  to  give 
Security  to  prosecute  the  Appeal.  That  thev  could  not  move  in  the  King's  Bench 
to  quash  this  Writ,  because  it  was  not  returnable  there  till  the  first  Day  of  the  Term  : 
and  If  they  could  not  move  to  supersede  it  here,  a  Man  must  He  in  Prison  without  Bail 
or  .Mainprise  for  a  whole  long  Vacation,  as  Bambridge  has  done  in  this  Case,  upon  an 
erroneous  Writ,  without  Redress.     It  was  also  argued,  that  the  Writ  was  absurd. 
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secur',  in  the  Nature  of  a  Condition  precedent ;  so  that  till  the  Appellor  has  made 
the  Sheriff  secure,  by  finding  of  Sureties,  he  is  not  to  attach  him  ;  or  it  should  have 
been  Quia  A.  B.  nos  fecerit  secur' ;  so  that  the  Sureties  are  either  to  be  given  to  the 
King  before  the  issuing  of  the  Writ,  and  then  it  is  Quia  nos,  or  to  the  Sherifl'  after 
the  issuing  thereof,  and  then  it  is  Si  A.  B.  fecerit  vos  ;  and  so  are  the  Precedents 
in  Rastal,  ii,  46,  Co.  Enf.  and  others  ;  and  the  Sheriff  may  return  to  the  Writ,  Non 
inrenit  Plegios  ;  and  though  it  is  said  in  2  Jon.  154,  and  other  Books,  that  the  Ap- 
pellor may  find  Sureties  at  any  Time  before  Judgment,  that  cannot  be ;  for  then, 
if  the  Appellor  finds  that  the  Appellee  is  likely  to  be  acquitted,  he  will  never  demand 
Judgment  at  all,  and  then  the  Party's  Life  may  be  brought  [417]  twice  into  Danger, 
and  yet  he  have  no  Recompence  in  Damages  against  an  unjust  Appeal ;  and  it  was 
resembled  to  an  Excommunicato  capiendo,  which  is  returnable  in  B.  R.  they  cannot 
move  there  to  quash  the  Writ  till  it  is  returned  and  filed,  because  till  then  the  Writ 
is  not  in  Court,  but  in  the  Sheriff's  Hands ;  but  if  the  Writ  issued  erronice  or  impro- 
ride,  this  Court  from  whence  it  issued,  may  call  it  in  or  supersede  it ;  and  the  Great 
Seal  ought  not  to  be  affixed  to  an  erroneous  or  irregular  Writ ;  but  it  was  argued 
on  the  other  side,  and  agreed  by  my  Lord  Chancellor,  that  this  Writ  did  not  issue 
erronice  or  improvlde,  that  that  must  be  something  extrinsick  to  the  Writ  itself,  that 
if  there  be  any  Defect  in  the  Writ,  they  may  move  to  quash  it  when  it  comes  into  the 
King's  Bench,  if  they  think  fit;  that  by  the  Precedents  in  Rastal,  and  2  Jon.  154, 
it  appears,  that  the  Appellor  may  find  Sureties  in  Court,  if  the  Sheriff  return  Non 
invenit  Plegios,  or  even  at  any  Time  before  Judgment ;  that  the  Statute  of  West- 
minster the  Second,  was  not  made  for  the  finding  of  Pledges,  but  for  the  Punishment 
of  the  Abettors  ;  and  that  there  were  very  many  Precedents,  where  no  Sureties  were 
actually  found  ;  that  the  Sheriff  may,  if  he  will,  attach  the  Party  mthout  finding 
Pledges,  because  they  may  be  found  afterwards,  or  he  may  refuse  to  attach  him,  and 
return  quia  non  invenit  Plegios;  that  quia  A.  B.  fecerit  vos  secur,  because  the  Party 
will  find  Pledges,  is  as  good  as  Si  fecerit,  and  that  the  Party  may  either  find  Sureties 
to  the  King,  and  then  it  is  Quia  nos,  or  to  the  Sheriff,  and  then  it  is,  Si  vos,  <&c.,so  the 
Motion  was  disallowed.  October  the  14th,  1729,  Bambridge's  Case  (9  St.  Tr.  152, 
S.  C). 
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